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CHAPTER 1
Introduction

Ray Jureidini and Said Fares Hassan

A principle concern of the authors in this collection of papers is how Islamic
ethical and legal traditions can contribute to current global debates on the di-
lemmas of migration and displacement. Can the Muslim tradition provide an
alternative international moral and legal paradigm where others have proven
inadequate? Abou El Fadl, in this volume, argues that the Muslim tradition is
replete with “powerful virtuous ethical impulses that could make substantive
contributions to the field of forced migrants and displacement.” The ethics of
mu'akha (brotherhood), diyafa (hospitality), ijara (providing protection and
support), aman (providing safety), jiwar (neighborliness), sutra (protection,
esp. in case of marriage), kafala (to guarantee someone) among others, may
provide common ethical grounds with other religious traditions, moral phi-
losophies and social customs that can go beyond the technical applications
and procedural standards of international law. The argument that these moral
principles or “ethical potentialities and trajectories” are only entitled to fellow
Muslims and not applicable to non-Muslims, contradicts the general historical
trajectories and normative understanding in Islam. These ethics, according to
the authors of this volume, are inclusive and not context-specific. They present
“a normative imperative for Muslims that would apply whenever there is an
obligation to escape oppression or injustice,” and represent “purposeful con-
struction of social and political virtues” (Abou El Fadl, Chapter One).

Unfortunately, post-colonial Muslim scholars have been more occupied
with the apologetic discourse of either reinterpreting classical concepts (such
as the division of the world into dar al-Islam and dar al-harb) to relate to the
political conceptualization of contemporary nation states, or proving an es-
sential compatibility and reconcilability between Islamic theology and inter-
national law. The better task is to turn the moral imperatives inherited from
the Islamic tradition into significant theological and ethical engagements with
modern discourses on human rights and dignity.

This volume provides scholarly attempts to achieve this task by reviewing
questions of migration, residence, naturalisation and citizenship from multi-
sided perspectives, thus more broadly defining the Islamic tradition to cover
not only theology but to also encompass ethics, customs and social norms, as
well as modern political, humanitarian and rights discourses.

© RAY JUREIDINI AND SAID FARES HASSAN, 2020 | DOI:10.1163/9789004417342_002
This is an open access chapter distributed under the terms of the cc-By-NcC 4.0 License.
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2 JUREIDINI & HASSAN
1 Movement/Migration

The movement of people—individuals, families, tribes and entire communi-
ties—has shaped and transformed the history of humankind. Groups of peo-
ple have migrated for many reasons: economic, religious, political, as well as
for education and cultural exchange. Masses have also migrated to escape con-
flict, persecution, natural disaster and harsh living conditions. The scholarly
field of migration studies has been developing for over a century, primarily in
the English speaking West in both colonial and post-colonial contexts, but pri-
marily within established social science disciplines such as Sociology, Anthro-
pology, Politics and Demography, but also in Labour Economics, Industrial
Relations and International Relations. Migration studies also include forced
migration and refugee studies with a proliferation of university departments
and research centers in the last few decades teaching and researching migra-
tion issues—but rarely, perhaps never, from an Islamic ethical and juridical
perspective.

This is a curious phenomenon since a large proportion of global migration
and refugee movements are related to Muslim-majority states—as origin, tran-
sit and destination countries (Castles et al. 2014). For example, as of 2015, the
majority (65%) of the 21.3 million refugees worldwide were Muslim (including
5.2 million Palestinian refugees). Almost 40 per cent of the 65.3 million classi-
fied as forcibly displaced (that includes internally displaced persons), were
hosted in the Middle East and North Africa. Excluding Palestinians, around 54
per cent of registered refugees were from 3 Muslim countries—Syria (4.9 mill),
Afghanistan (2.7 mill) and Somalia (1.1 mill) (UNHCR 2015). As of June 2016,
most Syrian refugees were being hosted by the neighbouring countries of Tur-
key (2.8 million), Lebanon (1.02 million), Jordan (655,000), and Iraq (230,000).
Around 900,000 Syrians filed asylum claims in Europe, while resettlement
countries have taken relatively few—usa (18,000), Canada (40,000), Australia
(12,000) (Migration Policy Centre, 2016). The Gcc states (excluding Oman)
have admitted around 620,000 Syrians since 2011, although there are claims of
having taken more. The GccC countries do not, however, classify them as “refu-
gees,” partly because they are not signatories to the 1951 UN Refugee Conven-
tion (see De Bel Air 2015; Jureidini and Reda 2017).

In the same way that it has shaped many communities across the globe,
migration also shaped the history of Islam from its very beginnings. Indeed,
the question of the legality of Muslims residing in a non-Muslim state was the
first of the “juridical” problems facing Muslim minorities.

Hijra in the Islamic tradition has been seen as the starting point of Muslim
civilization and set the foundations for an Islamic society. It was one of the
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defining elements that revolutionized the conception of unity among the na-
scent Islamic community, not only among the Meccan supporters of Prophet
Muhammad, later known as “the migrants” (al-muhajirin), but also between
them and the hosting community in Medina, later known as “the helpers”
(al-ansar). Unity meant solidarity between the muhajirun and the ansar. Thus,
Islamic teachings associated with hijra have contributed to the ethical princi-
ples relating to the treatment of foreign or migrant communities. It is seen as
“a source of ethical norms and social behaviour” associated with brotherhood,
economic cooperation, protection and social integration.

In modern Arabic Aijra also means “migration” in a general sense. In Islamic
jurisprudence it has a specific meaning, namely, the duty to migrate from a sur-
rounding of unbelief towards a society where Islamic rules are prevalent, fol-
lowing the example of the Prophet and his Companions, who migrated from
infidel, polytheistic Mecca towards Yathrib which, with the support of the
ansar, was to become the City of the Prophet, the basis of the historical body
politic of Islam. So we see Aijra, before anything else, being discussed by reli-
gious scholars as a religious principle to be performed as a duty under certain
conditions. Throughout Islamic legal history, a doctrine of Aijra was estab-
lished, not only questioning the movement of people but also investigating the
movement of converts, traders, and preachers.

More recently, Muslim political groups have referred to Ajjra in other ways.
To give just a few examples: (1) in opposition to colonial rule; (2) those leaving
Russia and the Balkan states in the 1800s; (3) Indian Muslims moving from
British-controlled India to Afghanistan in the 1920s; (4) Muslims emigrating
from India to the newly created state of Pakistan. These follow a pattern in that
they all discuss whether Muslims were obliged to leave areas ruled by “infidels”
(Muslims in medieval Christian Spain, colonialized areas, Russia and the Bal-
kans, India towards Afghanistan or India towards Pakistan, etc.) and if so, un-
der what conditions. These discussions were very closely related to issues of
jihad.

In addition, post-World War 11 Muslim migration to Europe was of great
historical importance, as it formed the basis of a fundamental change of con-
cepts in Islamic normative thought. It developed what became known as a
reverse hjjra, that is, an unprecedented number of Muslims emigrating vol-
untarily from Muslim lands to non-Muslim countries. After the Second World
War, with the introduction of the United Nations and the formation of Muslim
minority communities in Western Europe, Muslim political, legal and religious
scholars reached a new interpretation of the peaceful relations between the
Muslim and non-Muslim world, rejecting the traditional dichotomy of dar al-
Islam (abode or land of Islam) and dar al-Kufr (abode or land of disbelief)



4 JUREIDINI & HASSAN

as anachronistic. This paved the way for an Islamic acceptance for residence,
naturalisation and citizenship of Muslims in non-Muslim nation states under
certain conditions (such as freedom of religion).

This acceptance became the basis for a new branch of Islamic Law that was
developed in the 1990s and 2000s, namely figh al-aqalliyyat. In less than two
decades, figh al-aqalliyyat shifted the legal discourse from figh al-hijra to figh
al-muwatana, the Islamic law of citizenship. However, this does not mean that
citizenship, nationality and integration of more than 15 million Muslims in the
European Union was accepted by Muslim scholars overall. There are still cer-
tain countries, circles and traditions where this is rejected and where Europe
continues to be seen as part of dar al-Kufr. The process of re-interpretation of
Islamic thought concerning this vital political issue has not yet been complet-
ed. These circles normally allowed Muslim residence in other parts of the
world for specific, temporary reasons, but not for the purpose of settling (Ra-
madan 1999; Aldeeb Abu-Sahlieh 1996).

2 Settlement/Citizenship

Normative ethico-legal discussions include rights in contemporary Islamic
ethical thought, including, but not exclusive to, fatwas on migration and refu-
gees. This requires critical, analytical and comparative analyses of the norma-
tive ethical frameworks in both Muslim countries and the West. Early
discussions of citizenship and naturalisation largely began in the late Ottoman
period around issues of conversion to Islam as a precondition for citizenship.
A stream of fatwas and debates followed on naturalisation and nationality dur-
ing the colonial era (especially in North Africa).

Islamic discourse around migration and settlement, along with idealiza-
tions of a generalized Islamic community has, however, been historically “bur-
dened” by the jurisprudence around the dichotomy of dar al-Islam and dar
al-harb. This has prevented the development of a deeper understanding of
contemporary citizenship within nation states that did not exist during early
Islamic history and the foundational texts of the Qur’an and Hadith. From the
late Ottoman period, the nation-state has been seen, by those who define the
ummah as the body politic of all Muslims, as oppositional to or contradicting
the conceptualization of a universal Muslim community. Thus, many contem-
porary questions can be raised as to the application of normative Muslim prin-
ciples to current practices—such as non-Muslim rights in Islamic states or the
naturalisation of Muslims in non-Muslim states.
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In the Gulf States, citizenship rights are based on Jus sanguinis, or the right
of blood; that is, citizenship is granted to offspring if one or both parents are
citizens. However, gender issues arise where personal status laws do not give
the right for women to confer citizenship to their children or husbands. This is
distinguished from the right of citizenship for a person born in a particular
country (Jus soli, right of soil).

The above issues are addressed by the various chapters in this book that
makes for a multidimensional and multidisciplinary set of conceptualizations
and empirical research.

3 Background to the Book

The chapters in this book were first presented over three days at an internal
seminar, 28—30 January 2018. The seminar was entitled “Migration and Islamic
Ethics: Issues of Residence, Naturalisation and Citizenship” and was held at
the Center for Islamic Legislation and Ethics (CILE) in the College of Islamic
Studies at Hamad Bin Khalifa University, Doha, Qatar.

We sought scholarly papers that would explore multi-dimensional ap-
proaches to Islamic ethics as applied to various forms of inward and outward
migration, in both contemporary contexts and historically, whether forced or
voluntary, and how issues of citizenship, integration and assimilation are/were
viewed from an Islamic perspective.

Studies on migration usually takes two directions. One direction is to focus
on a geographical region (e.g. Eastern Europe, the Middle East, etc.), analyzing
migration patterns, causes and effects that such migration may have on the
(re)structure of territories and demographies, and socio-economic and politi-
cal organization of the region. A second direction is to go thematic with a spe-
cific methodological approach, adopting social science theories or relying
generally on a humanitarian orientation, or method. Both directions yield
qualitative and quantitative results on their own. However, bringing both di-
rections together in one volume and even going beyond them may reveal other
ways of thinking about the phenomenon of migration in a Muslim world. If
these other ways of thinking are taken into consideration, we will be better
informed of the phenomenon, not only in terms of who, why and what hap-
pened, and not only in terms of numbers, locations, time and space, but also
we can have a perspective on the moral, ethical, emotional and religious fac-
tors at play. For example, studying a phenomenon like the impact of the prac-
tice of kafala (chapter 6) on migration movement from this perspective reveals
that it is not only about economic control of the labour migrants or about



6 JUREIDINI & HASSAN

humanitarian exploitation, but also ethical (e.g. Islamic contractual moral as-
sumptions like that of sound intention) and religious factors (e.g. fatwa issu-
ance) can have an impact on the application of the practice and real life
situations.

As editors, we could have asked our contributors to confine their chapters to
certain themes or to adopt certain methodological frameworks, but we did not
opt to do this. We did not want to provide a regular-analytical text that could
have been produced elsewhere. Our objective is to show the over-complexity
of the subject matter, and that it cannot be studied only by counting numbers,
or providing statistics, or drafting laws, but as every subject dealing with hu-
mans, acomprehensive multi-layer perspective and interdisciplinary approach
are needed. Such an approach may result in better understanding of the sub-
ject under investigation, provide informative analysis, and lead to better work-
able solutions.

We understand that this approach may result in a volume that seems to lack
a unified thinking paradigm, but a closer look will not only reveal the intercon-
nectedness of the chapters but also opens new venues of thinking about the
subject among researchers in the field. One anonymous reviewer of the manu-
script’s original draft noted that the book chapters “collectively, are original to
the extent that the new conditions of rapid and uncontrolled migration origi-
nating in Muslim countries allowed the contributors to see old events in a new
light and state a case that a new condition has developed that requires an Is-
lamic ethics of migration, aside from a global one.”

4 Chapters in the Book

The chapters are loosely divided into three themes; the first, addressing theori-
zations and conceptualizations using contemporary examples, mainly in the
treatment of asylum-seekers, refugees and other forcibly displaced; the sec-
ond, containing empirical analyses of contemporary case studies; and third,
historical accounts of Muslim migratory experiences.

After this introductory chapter, the book begins with the chapter by Khaled
Abou El Fadl, distinguished professor of Law at the University of California Los
Angeles School of Law. We could not have wanted more for an opening chapter
to this book than Professor Abou El Fadl's powerful and eloquent overview of
Islamic ethics, human rights and migration. He uses the idea of “Islamic moral
impulses” as a means for addressing migration and forced displacement issues.
These moral impulses are comprised of concepts of counter-istid‘af, counter-
ing oppression and powerlessness (between Muslims themselves and with
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“the other”) through mobility and accessibility; as well as the ethics of muakha
(brotherhood), diyafa (hospitality), and jara (asylum). The chapter touches on
almost all of the issues focused upon in the subsequent chapters, without hav-
ing been privy to their content—from classic Islamic scholars of the text to
contemporary critiques of the sorry state of affairs in global migration and
refugee movements, particularly in relation to Muslim migrants and refugees
and the responses or lack of responses from the more powerful and affluent
states. In a most encouraging passage for further pursuit, Abou El Fadl states:

The values of brotherhood and hospitality provide fascinating normative
precedents that could have been developed by contemporary Muslims
into a significant inspirational ideation or an aspirational moral direc-
tion. Hospitality and brotherhood, added to migration as a normative
response to a state of powerlessness; all of that, plus the ethic of mobility
as an essential component of human dignity, is a promising ethical bag-
gage that could be seen as trajectories that could be employed in the pur-
poseful construction of social and political virtues.

In the third chapter, Abbas Barzegar looks at the Muslim practice and dis-
course of humanitarianism in relation to refugees. He refers to a “theologically
informed universal humanitarianism” that he identifies as a “living figh,” in-
voked by Muslim communities that transcends or overcomes “religious sec-
tarianism, ethno-nationalism and political ideology” that burden contemporary
migration crises. Along with the living figh is Muslim custom (Urf) in relation
to humanitarian principles and aid. The author provides illuminating exam-
ples from his study of Syrian refugees in Turkey in a reflective ethnography of
both Turkish and Syrian aid workers, or humanitarian activists.

He asserts that living ‘urfpractices go beyond the limitations of textual jus-
tification set forth by experts and academics. In these social spaces of interac-
tion and encounter among people, practical theology brings in new precepts
that may be further explored for potential ethical developments. These pro-
vide much needed concrete examples of cooperative ethics and practical solu-
tions to pressing problems faced by the victims of forced displacement and the
resultant impact on questions concerning the place of Islam and Muslims in
the contemporary world.

In chapter four, Tahir Zaman looks closely at Muslim brotherhood and hos-
pitality by drawing upon his ethnographies of the lived realities of refugees
(Palestinian, Syrian, Sudanese, and Iraqi) in countries of asylum, particularly
Turkey and Syria (before 2011). He takes the traditional notion of jiwar, or
neighbourliness, in an understanding of the care and protection of others that
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transcends the nation state in the sense of independence from state gover-
nance over asylum-seekers and with the idea of “self-settlement.” In the neigh-
bourhood, “the open-ended possibility of everyday mundane social interactions
that take place in parochial spaces generates an ethos that invites the stranger.”
The Turkish state, it is argued, expresses good intentions but this political in-
tention remains ambiguous and ambivalent in actual everyday life.

Zaman provides an example of how a tradition maintains its ongoing rele-
vancy to the present world through negotiation, adaptation and accommoda-
tion. This discursive power allows successive generations to find meanings for
themselves. The ethical jiwar principle creates a space of acceptability, acces-
sibility, and conviviality, not only to the neighbor next-door, but also generally
to the fellow-refugee in need. This example stresses again the internal mecha-
nism of the Islamic tradition to recall its ethical and moral properties and re-
late them to living practices of people that push against individualization,
self-interest and state-interest principles dominating political and philosophi-
cal discourses.

In chapter five, Dina Taha provides a sometimes heart-rending account of
Syrian refugee widows with children in Egypt who seek and are sought by
Egyptian men to marry under the principle of Sutra, or “protection marriage.”
Using three case studies, the author far from presents the women as hapless
victims, but provides them with agency by identifying quite different experi-
ences, motivations and actions that take place. Invoking the idea of a Muslim
“jurisprudential culture,” the analysis of the three case studies is viewed from
both feminist and post-colonial perspectives. The examples also provide evi-
dence of how moral virtues can be manipulated and exploited for personal
gain.

Chapter six, by Ray Jureidini and Said F. Hassan, takes a more innovative
evaluation of the infamous kafala system of migrant labour management in
the Gulf States. They canvas the traditional historical applications of kafala as
an Islamic trusteeship mechanism whereby a person acts as a guarantor (kafil),
taking responsibility for someone else (makfil)—whether a stranger, an or-
phan, a debtor or someone who must attend court or a business meeting. From
the mid-twentieth century, this system was applied to the management and
control of the increasingly large foreign workforce required to develop these
countries following the sudden riches that flowed from oil and gas production.
The chapter concludes that the human rights and Islamic ethics violations that
have received much critical publicity over the past decade has not been so
much a function of the kafala per se, but the lack of compliance to the tradi-
tional principles. A key example is given regarding the fundamental principle
that a kafil (guarantor) should not receive any remuneration or profit in that
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role and that this principle has been sustained as evidenced by fatwas, laws
and prosecutions.

In chapter seven, Sari Hanafi conducts a content analysis of 74 recent aca-
demic articles in Arabic, English and French dealing with the question of mi-
gration and religion in the context of Muslim immigrant communities.
Intriguingly, he starts his investigation by positing the controversial questions
on the nature of knowledge production of social studies: is it universalistic (i.e.
hard core science) or normative (i.e. having morals and conscience)? Where
does the social scientist stand? He argues for a dual approach where social
scientists, at least in migration studies, combine a Weberian ethic of convic-
tion (defined as liberal, multiculturalist with a neo-enlightenment framework)
and an ethic of responsibility. Hanafi aims in this chapter, as well as in his oth-
er publications, to establish collaboration between social science and religious
ethics where each can be informed by the other. Social scientists combine eth-
ics of conviction and ethics of responsibility, while Islamic ethicists would pro-
vide what would be a constant and primordial in Islam that should be taken
into account in this normative moment. These different ethics will enter into
tension that should be resolved through dialog, mutual learning and beyond a
mere legalism or rationalism.

With this conviction, Hanafi examined his collection of articles to prove
that a great deal of researchers in social science who deal with migration issues
constitute an epistemic community that negotiates both ethics of conviction
and responsibility while not necessarily being in conflict with Islamic ethics.
By that he means they do not reject revelation, nor do they make mention of it.
This resulted in a paradigmatic shift in the policies of migration: from a para-
digm that forces migrants into assimilation/integration into another country
to a paradigm that acknowledges the migrants’ lived experiences, their diver-
sity, and the role of religion in their day-to-day lives.

Chapter eight, by Radhika Kanchana, switches focus from legal and social
responses to the questions of migration to Muslim state policies of naturalisa-
tion. The objective here is to investigate contemporary Muslim states’ practice
(18 states) in terms of how “open” is the gate of citizenship to the outsider,
considering the impact of Islamic doctrine, existing international norms and
contemporary practice. Studying these practices reveals that there is a general
similarity in naturalisation provisions toward resident foreigners. Most Muslim
states are inclined to the Jus sanguinis practice, but they do not take a uniform
path. This, however, indicates political considerations in the discrimination or
strategy, rather than a rigid formula inspired from religion.

Focusing more on the Arab-Gulf nations’ citizenship policies, Kanchana
notes the discrepancy between the legal text on the conditions of granting
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naturalisation and the application in practice. She argues that the policies in-
volve ambiguous provisions, a matter that gives authorities the space to apply
them in an instrumental way. To what extent the legal text is Islamic and to
what extent the application is ethical are questions that are raised in this de-
bate and still require more in depth investigation.

Chapter nine, by Rebecca Ruth Gould, touches upon one of the basic fea-
tures of living traditions in Islam—the internal ability to de-and-re-construct
meanings and concepts to accommodate with various historical, political and
social settings. We see in this chapter an example of “how certain concepts
now regarded as foundational to Islam were revived in modernity after having
undergone centuries of relative marginalization.” Gould takes us on a journey
through space and time, demonstrating how the event of the hijra of the
Prophet Muhammad in 623—3 AD had turned from an historical moment into
a religious doctrine that changed people’s world view and the perception of
their role in their communities and in the larger society of the umma.

Gould examines the Aijra narrative in the context of the people of the Cau-
cuses, explaining how it shaped the local histories and formed the diasporic
identities of Caucasian Muslims forced out of their homes in the nineteenth
and twentieth centuries. Hijra served as

a reminder that “salvation lay in going forth for heroic ventures,” and as a
response to persecution, hijra increasingly became a discourse on the
condition of being Muslim in a non-Muslim world, and a commentary on
the extent to which the Islamic community (umma) could be spatially
imagined and materially mapped.

The intriguing phenomenon in this context is that “ijra doctrine” is not estab-
lished only through the legal theological narrative but it became part of the
literary and cultural history in the Caucasus. The Ajjra literature is found in
novels, poetry, autobiography and other literary forms—in official languages
and in the vernacular. In the last part of the chapter, Gould turns to a couple of
historical novels from the twentieth century to provide readers with another
perspective on how the Aijra story is being acted out repeatedly.

In chapter ten, Mettursun Beydulla informs us about a different sijra experi-
ence—the Chinese Xinjiang Uyghur Muslim 4ijra to Turkey and the United
States. Based on field work and more than 200 interviews conducted between
2013 and 2017 with diasporan Uyghurs in Istanbul, Ankara, and Kayseri in Tur-
key as well as Washington, New York and Boston in the us, Beydulla demon-
strates modes, causes and effects of this forced migration experience. It is a
comprehensive treatment focusing upon theological, legal, social and political
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dimensions not only of the immigrants themselves, but also of both the home-
land and host countries.

A particularly salient point in the author’s analysis is that the Uyghur refu-
gees’ relationships with Turkey and the Us can be analyzed within a context of
Turkish and us multiculturalism. This implies on the one hand as democracy
and tolerance and, on the other hand, exclusion, inferiorization and “other-
ness.” Regardless of their formal status, Uyghurs in the Us, and to some degree
in Turkey, are considered as “other” and are thereby subject to unfair treat-
ment, being ignored, ridiculed or treated differently. They are not viewed or
treated as equals socially or culturally, hence, there is a gap between formal
and “substantive” citizenship. As for the relationship of the Uyghur migrant
community with their origins, the author’s fieldwork showed that they have
maintained intense social and emotional bonds to their homeland in Xinjiang.

Chapter eleven, by Abdul Jaleel PX.M., concludes the volume by reminding
us that scholars in the field of migration, especially those studying Muslim mi-
gration experiences, should go beyond simple generalizations and taken-for-
granted assumptions such as the argument that the process of “naturalisation”
of immigrant Muslims in modern nation states should be understood from
within the Islamic legal parameters drawn by Muslim scholars in the heart-
lands of Islam. Conversely, the peripheral context, as in the case of Arab im-
migrants to the Indian Ocean, can provide a better understanding of the
process of naturalisation in non-Muslim lands. In other words, the author ar-
gues that the legal-ethical demarcations of habitats by classical Muslim schol-
ars into dar al-Islam and dar al-harb were mostly de-contextualized general
assertions that did not correspond to the real experiences of naturalisation
that Islam and Muslims have experienced in these countries.

To prove his case, Abdul Jaleel PK.M. provides a comparative review of his-
torical and legal critical texts (Ibn Hajar's al-Fatawa al-Kubra, al-Ma‘bar1’s
Tuhfat al-Mujahidin, al-Makhdam al-Saghir’s Fath al-Mubin) from both
spheres, the heartland (Mecca and Cairo) and the periphery (Malabar). Such a
comparative analysis raises the important question of what to focus upon
while studying Islam and Muslims as an historical phenomenon. Should it be
textual traditions or human practices, the integration of both as part of a dis-
cursive tradition, or as a hermeneutical engagement with the Pre-Text, Text
and Con-text?

The answer to this question reveals itself in different places in this collec-
tion. To explore Islamic Ethics in the context of migration, one needs to engage
not only the legal texts or the moral principles, but also the philosophical as-
sumptions, the historical experience and the social setting. It is a multi-layer
process that should engage all these elements together to produce a better un-
derstanding of migration.
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The uniqueness of this book is threefold. First, the authors combine theo-
retical, legal and philosophical perspectives to the sociological and anthro-
pological approaches that provide grounded, real-life observational analyses
to the empirical sites of their subject matter. Second, common to most contri-
butions is the tension between Western thinking paradigms about immigra-
tion and the Muslim tradition. There was reference to the plight of Muslims
trying to manage with Western thinking paradigms of post-colonialism and
their need to look inside to their own tradition that provides healthier alter-
natives to the problems of migration and displacement. In all chapters, the
analyses draw upon the rich scholarship of Islamic ethics that provide a di-
mension to migration studies that has not been addressed previously. Third,
the selection of papers provides a broad geographical coverage with case stud-
ies from many corners of the Muslim world, and addressing many specific ac-
tors—men, women, religious leaders, political authorities, non-governmental
organizations, social and humanitarian activists.
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CHAPTER 2
Islamic Ethics, Human Rights and Migration

Khaled Abou El Fad!

I will begin by addressing the issue of migration first from a Muslim perspec-
tive. I will then comment about the international law that governs issues of
migration, and then come back to what might be termed, “Islamic moral im-
pulses”—what in my view is a tradition that could be developed, but which so
far, has not.

1 Normative Impulses

Perhaps a good starting point would be the Qur’anic verse in Surat al-Isra’ (The
Night's Journey) stating that “God dignified human beings and has facilitated
to them mobility on earth and the seas, and bestowed bounties upon them and
distinguished human beings over much of God’s other creations (or crea-
tures).” (Q. 17:70). I have always been struck by the discourse of this verse: the
idea that mobility and travel—i.e. the ability to traverse earth and sea, and
mobility and access in the form of travel—is perhaps a constituent element in
human dignity; and in fact, that the denial of mobility detracts from our dig-
nity as human beings. Mobility implies freedom, and in this context, the
Qur’anic discourse can be understood to refer to the freedom to enjoy what
God has created and made available to human beings. If human beings are
denied the freedom of mobility, does this diminish human dignity? Note that
it is not necessarily the actual movement that is necessary for human dignity
but the freedom to do so. What is deprecating to dignity is the inability or more
precisely, the denial of freedom of movement.

Added to the Qurianic narrative found in Surat al-Isra’ is the discourse of
Surat al-Nisa’ (The Women), one that easily lends itself to the issue of migra-
tion. In Surat al-Nisa’, the Qur'an addresses those for whom the angels come to
arrest their souls and are found in a state of inequity. Then, we have this intrigu-
ing inquiry from the Heavens asking what had prevented them from migrat-
ing? The Qur’an rhetorically asks those who are in a state of inequity—literally,
“zalimi anfusihim,” which means “those who are unjust towards themselves”—
“Wasn't God’s earth vast and expansive enough for you to migrate?” (Q. 4:97).
Critically, according to the Qur’anic discourse, these individuals exist in a state
of inequity, and their excuse for living in a state of injustice is that they are
oppressed. The reason that these individuals live in a state of oppression is
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that they are powerless. This condition of powerlessness is what Qur’anic com-
mentators refer to as a state of “istidaf”—a state of oppressive injustice due to
disempowerment. But per the Qurlanic discourse, the way to address this state
of oppressive injustice and powerlessness is through migration.

Reading the Quranic verses in Surat al-Isra’ together with Surat al-Nis@’,
there is a rather fascinating conjunction and a point of normative meeting
between the idea of an earth that has been bestowed and granted to human
beings in general, and the notion that mobility and travel is an essential or
constituent element of human dignity. Oppression is a state in which one is
powerless to enjoy the bounties (niam) of God’s creation. A human being is
entitled to dignity as a right bestowed by God upon creation, but this dignity
is not simply theoretical or abstract; it has a concrete and material essence, or
one can say, it is quintessentially deontological in meaning. The dignity of hu-
man beings is intimately interconnected with the opportunity to enjoy God’s
bounties and the freedom of movement and mobility. Accepting or acquiesc-
ing in oppression is iniquitous; it is as if passive acceptance of oppression leads
one to be unjust towards oneself. Existing in such a state of injustice is mor-
ally unacceptable, and importantly, freedom of movement is necessary for the
right to dignity and perhaps for a virtuous existence. Of course, the Qur’anic
narrative goes on to state that men, women, and children who are truly weak
and oppressed, and therefore, without any real means for escaping persecu-
tion are deserving of God’s pardon because they are not blameworthy (Q. 4:98).

Before proceeding further, we should note that when it comes to the verses
about migration in Surat al-Nisa’, a number of Quranic commentators con-
cluded that this revelation was intended to address a particular set of histori-
cal events. Some Muslims who had converted at the time of the Prophet in
Mecca had failed to join the Prophet and his followers in migrating to Medina.
As a result, some of these converts to Islam ended up fighting on the side of
the Meccan idolaters against fellow Muslims in the Battle of Badr. The revela-
tion in Surat al-Nis@’ was intended to blame those who placed themselves in
the deplorable situation of having to fight on the side of idolaters against fel-
low Muslims by failing to migrate. If the Qurlanic discourse on migration is
wedded to this specific historical circumstance, or in other words, if we read
these verses as addressing those who converted to Islam but failed to join the
Prophet in Medina and as a result, ended up joining the Battle of Badr on the
wrong side; then these verses are substantially emptied of their normative
content because they were intended to address an historical contingency that
has already come to pass. But as a number of Qur’anic commentators have
noted, even if the occasion for revelation was a specific historical event, by the
terms of its own phrasing, the Qur’anic discourse on migration remains nor-
matively pertinent. The Qurianic narrative on migration is stated broadly and
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generally, and therefore, seems to be in a form that is non-contextual and to
create a normative imperative for Muslims that would apply whenever there is
an obligation to escape oppression or injustice (al-Razi 1990, 10-13; Qutb 2007,
744-6).

We should note here that the issue of Aijra or migration as a normative obli-
gation in Islamic theology and law is complex and layered. Many jurists insist-
ed that there is a permanent and lasting obligation upon every Muslim to
migrate from the abode of unbelievers (dar al-kufi) to the abode of Islam (dar
al-Islam). Accordingly, any sojourn to the abode of unbelievers must be tempo-
rary and wedded to a specific purpose. However, some reports attributed to the
Prophet assert that the obligation to migrate was abrogated upon the defeat of
Mecca and its entry into the Islamic fold (la hijrata ba‘da al-fath) (al-Hanbali
1996, 114). In other words, according to this genre of hadith, migration was a
temporary obligation that expired upon the defeat of the Meccans at the time
of the Prophet. This counter tradition to the claimed obligation to migrate
from the abode of unbelievers to the abode of Islam continued to be dynamic
and viable, as many Muslims who lived in non-Muslim territories continued to
seek legitimacy for their status. In other words, while some Muslim jurists in-
sisted that Muslims should permanently reside only in the abode of Islam,
other jurists negated this obligation contending that the duty to migrate ex-
pired shortly before the death of the Prophet. Nevertheless, apart from the po-
larizing debate about residing in the abode of Islam, the issue of wajib al-hijra
or the duty to migrate as a response to injustice, persecution, and oppression
remained a tantalizing normative challenge throughout Islamic history. Many
Muslim jurists argued that migration remains a normative duty until the end
of time, but the obligation is to migrate and reside wherever Muslims may
practice their faith freely or what they called “izhar al-din.” Others argued that
the duty is to migrate from the land of inequity (dar al-fisq) to wherever justice
reigns (dar al-‘adl). Especially in mystical Sufi orientations, the duty to migrate
was interpreted in entirely spiritual and internal terms: Aijra. In these spiritual
theologies, hijra becomes an obligation to journey from and abandon the low-
er base and material self to the higher divine and supernal self. Hjjra is not a
physical residential status but a dynamic and perpetual process of spiritual
elevation (Hassan 2013; Abou El Fadl 1994).

In addition to the normative idea of migration as a response to disempower-
ment and oppression, there are at least two other moral impulses within the
Islamic tradition that are important to note in any discussion on Islamic ethics
and migration. The two possible ethical norms in the Islamic tradition are
wajib al-diyafa, the norm arising from the duty of hospitality, and muakha
(brotherhood), which is an ethical example set when the Prophet built an ef-
fective social brotherhood between migrants of Mecca and the natives of
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Medina. I will comment on diyafa and muakha momentarily, but it is worth
noting at this point that the Islamic tradition is replete with normative ethical
possibilities or what one may describe as ethical potentialities and trajectories.
The values of brotherhood and hospitality provide fascinating normative prec-
edents that could have been developed by contemporary Muslims into a sig-
nificant inspirational ideation or an aspirational moral direction. Hospitality
and brotherhood, added to migration as a normative response to a state of
powerlessness; all of that, plus the ethic of mobility as an essential component
of human dignity, is a promising ethical baggage that could be seen as trajecto-
ries that could be employed in the purposeful construction of social and po-
litical virtues. I see the moral baggage inherited from the Islamic tradition as
containing ethical impulses of virtue that could have been marshalled by con-
temporary Muslims into significant theological and ethical engagements with
the modern discourses on human rights and dignity.

In my view, the Islamic tradition is replete with ethical potentialities that
are embedded in complicated and layered historical narratives. These layered
historical narratives do not contain a single or a unitary normative trajectory.
Indeed, the historical narratives contain numerous normative trajectories that
are often conflicting and that exist in tension with one another. Having said
this, however, it is undeniable that in the midst of this tension, one finds
soundly embedded ethical impulses or virtues, such as hospitality and brother-
hood, that are as if an untapped potentiality. These ethical impulses have a
moral trajectory or a possible normative power, but only if reclaimed and re-
constructed into coherent epistemic interventions and practices in the mod-
ethical resources, Muslims could have anchored themselves on virtues such as
brotherhood and hospitality in making serious interventions in the contempo-
rary discourses on migration and human rights (Hollenbach 2016; Wilson &
Mavelli 2016).

The reality, however, is that far from developing these normative impulses
in their own tradition, Muslims in the contemporary, post-colonial age became
rather obsessed with the apologetics of proving the essential compatibility be-
tween Islamic theology and law, and international law, but not going much
beyond that. One often gets the impression that in Islamic normative discus-
sions it as if the reconciliation between the Islamic tradition and the perceived
demands of international law is a sufficient moral response to the challenges
that confront the international community. There are numerous contempo-
rary Muslim studies that seek to prove that Islamic norms are reconcilable
with international legal standards. However, for the most part, in response to
the growing problems of forced migration and displaced populations, contem-
porary Muslims have not leveraged their own ethical tradition in attempting
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to critique the limitations and exceeding the expectations of international law.
Put bluntly, when it comes to forced migration and displacement, anchoring
themselves on the moral thrust of their tradition, Muslims could have exceed-
ed existing international law standards.

2 The Inadequacy of International Law

When dealing with forced migration and the displacement of human beings,
international law continues to be largely inadequate. So, to argue the point
that Islamic ethics or norms are simply consistent with international law is not
much of a moral achievement. We know that the Refugee Convention and its
accompanying protocol sets the standard for the non-refoulement of forced
migrants, but we also know that its coverage is very limited. Article 33 in par-
ticular, which is the operative Article in much of the jurisprudence on mi-
grants, provides the following:

No Contracting State shall expel or return (“refouler”) a refugee in any
manner whatsoever to the frontiers of territories where his life or free-
dom would be threatened on account of his race, religion, nationality,
membership of a particular social group or political opinion.

The fact is that the Refugee Convention only addresses displaced individuals
who have crossed an international border. The Refugee Convention does not
cover internal displacement, i.e. people who have been displaced but have not
crossed an international border. Moreover, the Refugee Convention simply ob-
ligates Contracting Parties not “to refoul,” or turn back to the frontiers of terri-
tories, those individuals who are threatened on account of race, religion,
nationality, social group or political opinion. The protected categories of race,
religion, nationality, social group, or political opinion are legalistic and techni-
cal. For the most part, Contracting Parties to the Refugee Convention are not
obligated to provide anything beyond the duty of non-refoulement. If the rea-
son that someone is threatened falls out of the protected categories of race,
religion, nationality, social group or political opinion, then states may, in fact,
refoul or send back individuals to areas where their life and safety can be at
risk. One should add that under The Convention Against Torture and Other
Cruel, Inhuman and Degrading Treatment, there is an absolute prohibition
against the refoulement of individuals who are at risk of suffering torture or
any of the other enumerated harms. However, the protections afforded by the
Torture Convention are narrow, and, in my opinion, are rather insufficient
(McArthur & Buchinger 2008).
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The obligations of Article 33 of the 1951 UN Convention Relating to the Sta-
tus of Refugees (Refugee Convention) are severely constrained by the acknowl-
edgement that States can refoul those individuals who threaten a country’s
national security or its perceived political stability. Thus, in international law,
while we often talk about the ideals of voluntary repatriation, local integration,
or safe resettlement to a stable country, the durable solutions continue to elude
us. Ever since World War 11, we have been talking about durable solutions for
displaced refugees, whether it be groups of refugees such as Palestinians; Iraqis
in Iran; Afghanis in Iran and Pakistan; Syrians in Turkey; Tibetans in Nepal;
Filipinos in Malaysia; Angolans in Zambia; Sri Lankans in India; Mauritanians
in Senegal; or Rohingyas in Thailand, India, Malaysia or Bangladesh. Solutions
continue to elude us because the international jurisprudence that governs
displaced individuals—while speaking of the ideals of voluntary repatriation,
local integration or safe resettlement—does not have the power to obligate
nations to, in fact, provide durable solutions.

What has been occurring is that for some 60 years, the world has taxed the
already overtaxed Office of the United Nations High Commissioner for Refugees
to provide ad hoc solutions to displaced populations around the world, often
condemning people to life in camps with tents or makeshift communities,
while countries continue insisting on the framework of national sovereignty as
the overarching paradigm in dealing with and reacting to the crisis of displaced
human beings around the world. One of the critical components missing in
International Law is that there is no proportional obligation upon States that
create the displacement of migrants, such as the United States or Russia, to
take a proportional number of migrants for resettlement. In other words, a
country like the United States can create an enormous amount of displace-
ment in Iraq or Afghanistan, but wash its hands when it comes time to reset-
tling refugees, simply throwing the obligation upon other countries such as
Turkey, Pakistan, Kenya, Jordan, Lebanon, Chad, or according to the latest sta-
tistics, Germany. There are numerous problems with the International legal
framework that continues to create a perpetual state of crisis in the world
when it comes to dealing with forced migration, whether for political or eco-
nomic reasons, and other displaced individuals. The problems of forced migra-
tion overlap with the exploitation of cheap labour and the trafficking in human
beings in complicated and deeply troubling ways. We know that the 1951 Con-
vention and 1967 Protocol Relating to the Status of Refugees came into being
post-World War 11 addressing largely European concerns in the Cold War era.
The Refugee Convention protected specific categories of people that are able
to be physically present in the territory or port of entry of the host country
and that are then able to make an application for non-refoulement. But there
is no international standard obligating countries that cause widespread dis-
placement because of political, military, or economic policies pursued by such
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countries to take responsibility for the population of forced migrants. As it
stands, the Us, through the invasion of Afghanistan and Iraq, has created a seri-
ous refugee crisis. Russia has exasperated the refugee crisis in Syria through its
persistent bombardment of populated areas. Saudi Arabia and the U.A.E. have
created a refugee crisis in Yemen that is truly horrific, and Israel continues to
act with absolute impunity towards the Palestinian refugee crisis. In all of these
situations, while there are humanitarian and human rights standards that do
apply, and that do condemn offending countries for their acts of aggression,
the international law response to forced migration and displacement remains
weak at best (Martin & Weerasinghe 2014; Cubie 2017). Ideally, if a country,
through its military policies or otherwise, causes forced migrations and dis-
placements, then such a country at a minimum should be held financially ac-
countable for compensating the displaced populations, and should be
responsible for providing a safe haven and the safe resettlement of the popula-
tions it displaced. Otherwise, powerful countries and governments through ag-
gressive military, political, or economic policies will continue to exacerbate
the ongoing refugee crisis in the world. Some states and governments are more
responsible than others for creating the current refugee crisis and it is ethically
defensible to expect that these states and governments bear the greater bur-
den of solving this crisis (Duarte et al., 2017).

3 Islamic Ethics and Migration

Returning to the issue of Islamic ethics and migration, I think it is fair to say
that the Muslim contribution in this ongoing state of crisis has been largely
muted and ineffective. In fact, there has been a drift away from the Islamic
tradition, which could have enriched international discourses by tapping into
the theology of muakha (brotherhood), or diyafa (hospitality), or Aijra (migra-
tion) as a response to istid‘af (oppression). Indeed, beyond these under-devel-
oped normative impulses, there is a well-embedded moral concept of refuge
and protected status in the Islamic tradition (Zaman 2017, 19—43; Shoukri 2010;
Arnaout 1987). The Qur’anic text states: “And if any of the unbelievers seek
asylum with you (istajaraka), grant it to him (fa-‘ajirhu) until he hears the Word
of God, then escort him to a place where he is secure for they are people with-
out knowledge.” (Q. 9:6). Classical Muslim jurists developed extensive discus-
sions on the rights of the musta’man (person enjoying a protected status) and
the status of aman (pledge of security or safe conduct) (Bashir 2018, 236—9).
Whether asylum can be elevated to the status of an entitlement or right as op-
posed to a solemn and perhaps sacred privilege is anchored in the ethical tra-
dition of ijara as opposed to the jurisprudence of aman. The mujar or the
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recipient of jjara was a person who enjoyed a protected status by virtue of a
social status as opposed to political or business interest. Although the practice
of jara in the Islamic tradition calls for more extensive historical investiga-
tions, the ethical impulse is poignantly represented in a number of traditions
from the time of the Prophet. Umm Hani bint Abi Talib, the Prophet’s cousin,
made a grant of jjara to unbelievers who were visiting Medina. As the narrative
goes, she had a rather public and heated dispute with ‘Ali ibn Abi Talib, her
brother, about the validity of this grant of protection. The dispute was taken to
the Prophet who ruled in favor of Umm Hani, making what would become a
famous statement providing that the grant of jiara by a single Muslim is bind-
ing upon all Muslims. In perhaps an even more famous incident, the Prophet’s
daughter Zaynab stood up in the mosque in Medina after the morning prayers,
and announced that she had given an ijara to her ex-husband, the idolater Abit
al-‘As ibn al-Rabl‘, who apparently was present in her house at the time. The
Prophet stood up and announced that this is the first that he has heard that Ibn
al-Rab1‘ was in Zaynab’s home, and that Zaynab had granted him protection.
However, the Prophet announced that as Zaynab had granted Ibn al-Rabi" this
status, her jara must be respected. Reportedly, on this occasion, the Prophet
made a proclamation that has for long engaged and stimulated the ethical
thinking of Muslims. Reportedly, the Prophet said words to the effect that the
commitments of one Muslim is binding upon all (dhimmatu al-muslimin
wahida), and that a grant of protection by the weakest in society is binding
upon even the strongest (Al-Jawzl 1992, 257; Al-Tabari 1387, 348; Guillaume
1955, 317).

The above mentioned traditions on jjara are often cited in classical juristic
discussions on aman or the granting of safe conduct. In fact, relying on the
Zaynab and Ibn al-Rabi precedent, Hanafl jurists and some others held that a
guarantee of safe conduct can be granted by any member of society and it is
valid and effective against all (Al-Dawoody 2011, 133). However, one suspects
that the tradition of jjara connoted a moral virtue of hospitality and kindness
towards strangers or aliens that is broader in its ethical import than aman. The
Qur’anic verse quoted above advising Muslims to grant unbelievers safe con-
duct so that they may hear the word of God (Q. 9:6) was interpreted by Muslim
jurists as the legal basis at the heart of the jurisprudence of aman. However,
this verse uses a derivative of the word jw.r. which means to protect, aid, or
honor. In the Muslim tradition, the word jiwar has a diverse set of meanings
that contain far reaching moral implications (Ibn Manzur 1997, 414-5).
A mujawir was a client who adhered to the service of a sanctuary, and such
clients enjoyed a sacrosanct status (Bashir 2018, 50; Al-Ghunaimi 1968, 11-13).
Servants of shrines or Sufi lodges were known as mujawirs (mujawir sg./
mujawirun pl.) and at least until modernity this class of individuals enjoyed a
protected status. Moreover, the rights of neighbors, or neighborly rights and
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privileges, is known as haqq al-jiwar or haqq al-jar, which continues to be an
important normative category at least in non-urban or less urbanized Muslim
cultures.

The ethical impulses that one finds permeating the Islamic tradition if
transformed into inspirational ideological concepts, or even beyond this, if ar-
ticulated into systematic legal conventions and treaties between Muslim na-
tions, could have coalesced to become an influential institution in modern
international practice. The concept of freedom of movement as a necessary
element for upholding human dignity; the right to escape oppression through
migration; this coupled with the traditions of hospitality and brotherhood
(which is analogous to the French concept of fraternity); in addition to neigh-
borly rights and the sanctity of visitors create a powerful normative universe
that could become the basis of inspired activism and practice. To the extent
that ideals can inspire and influence human activity, one can rightfully expect
that Muslims tap into their own rich normative tradition to improve upon the
universal standards that humanity sets for itself. Unless one believes in strict
historical materialism and does not credit ideas with the ability to at least in
part direct and shape human activity, I think we are justified in asking whether
contemporary Muslims have been able to co-opt, adapt and negotiate their
own moral traditions in helping to shape the humanitarian standards that ex-
ist in the world today. I think it is fair to say that the entire genre of “human
rights thinking,” or “thinking about virtue ethics” is premised on an aspiration-
al modality. All thinking about human rights standards as well as the discipline
of virtue ethics seeks to change conduct through persuasion and influence. If
one abandons the task of hoping to persuade and influence the way people
conduct themselves, then there would be no point to scholarly narratives be-
yond the strictly descriptive and non-evaluative. However, because I do believe
that ideals do matter, in much the same way that ethics and legal standards
matter, I do not believe that it is overly naive to hope that Muslims would be
able to tap into the power of the ethical trajectories embedded in their own
tradition to achieve a greater measure of justice for the human community.

Before commenting on Muslim countries in the modern context, I should
briefly address the issue of dar al-Islam versus dar al-kufr or dar al-harb (abode
of Islam as opposed to the abode of infidels or the abode of war). Even before
the rise of 151 and its so-called Caliphate state, some modern commentators
have continued to argue that the major obstacle to Muslims embracing an in-
clusivist participatory paradigm towards the world community is their persis-
tent influence of the polarity of the abode of Islam, which exists in opposition
to the abode of infidels or the abode of war (Lewis 2006). According to this
point of view, it is the continued impact of this dichotomous and exclusivist
perspective upon Muslim thinking that has obstructed the ability of Muslims to
make normative commitments to democracy, human rights and humanitarian
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standards. Although this is a larger issue that cannot be adequately addressed
in this context (Abou El Fadl 2014, 203—270), I will say that I do not believe
that the historical legacy of dar al-Islam or abode of Islam versus any other
abode as a significant obstacle to the development of a moral response to the
issue of displacement in the modern age. For the most part, I do not see itas a
significant obstacle because I think that dar al-Islam is an ambiguous category,
endlessly discursive in nature, and endlessly negotiable. In my reading of the
tradition, much of what is written on dar al-Islam in the classical period cor-
relates to or parallels the medieval discourses on Christendom, or in the case
of Judaism, the discourses on Jews and Gentiles (MacCulloch 2014; Hall 1997).
There were historically embedded ideological and political categories that
helped pre-modern subjects negotiate the realities of their existence. However,
those who study the history of the Crusades and the complex and non-dog-
matic Muslim response to the Crusades, and those who study the rise and fall
of Muslim dynasties and the rise of the Ottoman Empire ought to be struck by
the historically discursive and persistently negotiable nature of a designation
such as dar al-Islam. The least one can say is that it was no less negotiable and
no less resistant to broad generalizations than the history of the idea of Chris-
tendom or the categories of Jew and Gentile. Moreover, one should note that
Muslims have found it sociologically easy to migrate from Muslim countries to
non-Muslim countries if that meant attaining a greater degree of dignity and
a greater degree of justice. In the modern age, while Saudi muftis continued to
issue responsa, prohibiting Muslims from migrating or residing in the abode of
infidels, and by infidels they mean the West, such fatwas do not seem to have
made much of an impact in stemming the flow of Muslim migrants to Western
countries. The alleged or presumed continued impact of the abode of Islam
upon the Muslim mind is nothing but a projected myth—dar al-Islam has be-
come a nuanced, highly problematized category in the Muslim mind and has
been so for centuries. It is disingenuous to suggest that dar al-Islam has sur-
vived as a coherent category not only through the vestiges of medieval history,
but also colonialism, World War 1 and 11, the Arab Revolt, the breakup of the
Ottoman Empire, the rise of nation-states, and even dramatic and traumatic
modern events such as the Iraq/Iran war and many others.

Overcoming the hold of a stereotypical dichotomous division of the world
over the Muslim imagination is not the challenge that Muslims must overcome
in the modern world. The real challenge is for Muslims to re-interrogate and
rediscover their own rich tradition and adapt it to meeting the moral chal-
lenges of the age. For instance, the very idea of dar al-Islam coupled with the
Qur’anic narrative describing Muslims as but a single nation or umma (Q 21: 92;
Q 23: 52) could have inspired Muslims to overcome, or at least mitigate the
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worst pitfalls of nationalism, ethnocentrism, and racism. Muslims could have
co-opted and leveraged the moral impulse behind dar al-Islam into an ethic of
civility, fraternity, and decency towards one another. Indeed, the utter failure
of projects such as the Muslim World League in mitigating the draconian
harshness of national territorial borders or in alleviating the suffering of dis-
placed people—especially displaced Muslim populations in other Muslim
countries, is living proof of the ineffectiveness of a concept such as dar al-
Islam upon the modern Muslim imagination. I do not say this because I wish to
deconstruct the concept of dar al-Islam as perhaps intimately interconnected
to the notion of a single umma or indeed to a Muslim fraternity or muakha.
Rather, I say this because it does take a certain amount of incredulous mytho-
logical thinking to continue ignoring the socio-historical realities, and insist
that Muslims do in fact adhere to conceptual categories found in medieval
texts written for a different time and place.

Unfortunately since the colonial era, Muslim countries have first emulat-
ed Western countries in adopting vulgar forms of stark nationalism in which
they drew strict territorial boundaries vis-a-vis one another. But then Muslim
countries lagged behind Western countries that have reached a point of what
some have called a “post-nationalist paradigm.” In other words, the West has
successfully managed to reach a post-nationalist reality in which they diluted
the national borders between various Western countries. It is true that this
post-nationalist reality is racially and ethnically contingent—the rise of the
ideology of a unified Europe was accompanied by the rise of the racist thesis of
the clash of civilizations and the triumphalist, albeit racist, thesis of the “Euro-
pean miracle” and the West against the rest (Schmidt 2004; Pagden 2009; Jones
2003). But the reality is that one can be an American citizen and travel all over
Europe without a visa, and one can also be a British citizen and travel all over
Europe without a visa. Moreover, it has become as if an article of faith that an
act of aggression against a single Western country is an attack against the rest.
It is not an exaggeration to say that in the contemporary world, despite the dif-
ferences in languages, cultures, economic systems, and religious beliefs, there
is a basic and fundamental moral unity of purpose and fate among White Euro-
peans. Trying to make sense of this post-nationalist unity of fate and purpose,
some have even resorted to describing it in terms of the largely incoherent
category of the “Judeo-Christian tradition,” as a distinctive sociologically and
anthropologically shared reality (Cohen 1971; Topolsky & Nathan 2017). The
irony is that while orientalist scholars continued to refer to the Muslim world
as a single unit and to attribute to this unit a tribal-like mentality of allegiance
and affiliation, it is really the White Western world that developed a common
sense of solidarity and cultural affinity. Whether one accepts that the Western
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sense of solidarity is in reality racially based or not, many believe that the West
has formed a common sense of purpose over shared normative values such as
democracy, liberty, freedom of speech and the like.

Muslims meanwhile have deconstructed the concept of umma, and decon-
structed the concept of brotherhood (ukhuwwa), and largely ignored their tra-
dition of diyafa or hospitality in rather ironic and paradoxical ways, to become
more zealously defensive of the paradigm of nationalism and nationalist bor-
ders, even amongst Muslim countries themselves in ways that have made them
lag morally behind Western countries. We should recall in this context the ka-

fala system in Gulf countries that continues to be directly responsible for very
widespread abuses against labour (Human Rights Watch 2009). Far from being
consistent with the ethics of diyafa, mu'akha, or ijara, the kafala system has
institutionalized structural abuses against migrants and displaced people.
Some countries such as Saudi Arabia and the U.A.E. have become habitual of-
fenders in the unconscionable practices of human trafficking and modern-day
slavery (Mahdavi 2009). Moreover, in oil-rich Gulf countries, the kafala system
has become inextricably interwoven with a racist outlook in which the West-
ern White man occupies the upper height of the racial hierarchy. In oil-rich
Gulf countries there is a strict racially stratified cultural outlook in which the
White European and American male occupies a distinct place of superiority
and privilege. It is as if many Muslim countries imported and internalized the
racial outlooks of their former White colonizers in ways that have effectively
hampered their ability to rehabilitate and develop their own natively-based
ethical contributions towards migrant workers and displaced human beings.

If one wants to understand the hold of territorial nationalism over the Mus-
lim imagination, one needs to go no further than evaluating the status of the
Hijaz since it came under Saudi control in the early 20th Century. The Hijaz,
the place of the holy cities of Mecca and Medina, is a cultural and moral heri-
tage for all Muslims of every school, sect, and creed. Yet instead of having some
semi-independent sacred status such as the Papal states or a status of shared
Muslim governance, the Hijaz is treated strictly from within a territorial na-
tionalist paradigm. It is considered part of the nationalist territory of the sov-
ereign state of Saudi Arabia, and it would be absolute sacrilege for any Muslim
country to demand a role in the shared governance of the holy sites (Abou El
Fadl 2014). My point is that the status of the Hijaz is emblematic of the fact that
it is not the native ideals of dar al-Islam or the single umma that holds sway
over the modern Muslim imagination but the imported principles of vulgar
territorial nationalism. Some of the nationalist practices of Muslim countries
have been nothing short of shocking to the conscience. For instance, the way
Egypt has dealt with the displacement of Bedouins in Sinai or the Palestinians
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of Gaza, or the way that the United Arab Emirates and Saudi Arabia have dealt
with displacement in Yemen is a course of a pattern of practice that is not just
offensive to modern concepts of humanitarian law and human rights, but even
to the most basic principles of the Islamic tradition. The conduct of the Egyp-
tian, Emirati, and Saudi governments towards displaced and destitute Palestin-
ians and Yemenis respectively evidences not just a gross disregard of human
rights and humanitarian standards but also the flouting of Islamic ethical pre-
cepts with rather disquieting impunity.

4 Conclusion

We should not end on a despondent note. The aspiration is that Muslims would
investigate their own moral tradition to help construct humanitarian para-
digms that elevate international moral trajectories rather than simply acqui-
escing and rubber-stamping vague doctrines produced by nation-states in
search of their own national interests. The Muslim tradition is replete with
powerful virtuous ethical impulses that could make substantive contributions
to the field of forced migrants and displacement. Among these ethical impuls-
es are critical concepts of counter-istid‘af—countering oppression and power-
lessness through mobility and accessibility, first and foremost between
Muslims themselves; and then second, between Muslims and “the other”; as
well as the ethics of muakha (brotherhood), diyafa (hospitality), and ijara
(asylum). These are ethical concepts that could easily find common ground
with other religious and faith-based traditions, in a way that challenges and
elevates, rather than simply apologetically rubber-stamping modern interna-
tional law. It is perhaps not too audacious to hope that Muslims take their own
ethical tradition seriously enough by deploying it in the service of alleviating
and removing human suffering, especially when it comes to what the Qur’an
poignantly describes as al-gharimin wa fi sabili Allah wa ibn al-sabil (those who
are burdened with debt and the wayfarers in need) (Q. 9:60).
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CHAPTER 3

The Living Figh, or Practical Theology, of Muslim

Humanitarianism
Abbas Barzegar
1 Introduction

Global refugee and migration flows stemming from recent economic, social,
and political conflicts in the greater MENA region have become a pressing
global priority for governments, NGOs, and civil society networks alike. Practi-
tioners in these sectors are faced with competing pressures ranging from the
delivery of urgent humanitarian relief and providing sustainable development
solutions to counter increasingly erratic Islamophobic practices by European
and American governments and media outlets. Over the course of the last
three years, I have conducted ethnographic and policy research aimed at bet-
ter understanding the ways faith-based humanitarian organizations operate,
specifically Muslim ones, in this complex multi-sector landscape. I have ex-
plored both their logistical capacity to tackle these problems as well as the
ethical and moral discourses that undergird their operational culture. In this
paper, I analyze the ethical practices that emerge organically in these spaces to
better understand the emergence of a distinct discourse. Provisionally, I refer
to this discourse as a type of “non-secular universal humanism,” that seem-
ingly binds an otherwise incompatible set of actors together in a quest to over-
come the truly impossible challenge of providing humanitarian care to forcibly
displaced migrants across the MENA region and the Mediterranean corridor to
Europe.

In doing so, I argue that this emerging discursive tradition, and the practices
it enables, provides Muslim ethicists with a rich repository of existing
customs (Urf) from which they can derive normative solutions and ethical
positions that can address the range of complex issues engendered by the
forced migration crisis. These challenges include increased sectarian division,
rights to national citizenship, and presumed conflicts between humanitarian
law and Islamic law. Thus, this paper proceeds in two broad sections. First,
following Talal Asad’s logic of understanding the living practice of Islam as
a “discursive tradition” (Asad 1996), I analyze the ways in which secular,
nationalist, and religious discourses converge in the practices of Muslim
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humanitarian organizations dealing with the challenge of forced migration.
For this analysis, I draw upon fieldwork in Turkey among organizations such
as Deniz Feneri (Lighthouse) and 1HH (Humanitarian Relief Foundation)
as well as upon institutional literature from Islamic Relief Worldwide that
addresses migration and conflict. In doing so, I demonstrate the pervasiveness
of non-secular humanistic discourse in the Muslim humanitarian sector as an
emerging customary practice in global Muslim civil society. Then, in the second
section I discuss how a normative Islamic ethics of universal humanism can be
derived from this discursive tradition and its attendant practices by developing
an integrated approach to modern methods of humanistic inquiry and Islamic
ethical development. In the former, I draw upon the work of Tariq Ramadan,
and in the latter, I posit the use of ‘Urf. When taken together, this synthesis
creates the concept of a “living figh,” a term I employ to refer to the day-to-day
Islamic discursive and material practices that underwrite the pervasive ethic
of non-secular humanism found in the Muslim humanitarian sector.

The key feature of this approach prioritizes an empirically grounded
understanding of the operative, embedded discourses, concepts, and categories
that enable actors “on the ground” from secular, Christian, and Islamic back-
grounds to work together in the quest to serve the needy, over and above the
often abstract theological and textual justifications set forth by academics,
public intellectuals, and traditional clergy (‘ulama’). 1 argue that in these
spaces and sites of social interaction, encounter, and cooperation, interesting
examples of practical theology can be mapped and further explored for their
potential ethical development.

The outcome of this analysis supports the positions of critical thinkers such
as Talal Asad who argue for a nuanced understanding of the forces of secular
logic in the post-modern period as well as moral philosophers such as Tariq
Ramadan who demand that the only viable theological and ethical framework
for Muslims and their secular counterparts around the world must be ground-
ed in real-world contexts. If mapped, debated and engaged with responsibly,
the discourses that emerge in the spaces of “living figh” that I have outlined
above promise to provide much needed concrete examples of cooperative eth-
ics and practical solutions to pressing problems faced by the victims of forced
displacement and the resultant impact on questions concerning the place of
Islam and Muslims in the contemporary world.
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2 Turkish, Syrian, Muslim, Human

The non-descript border town of Kilis, located in southern Turkey sits just forty
miles north of the war-ravaged metropolis of Aleppo. An otherwise forgotten
stop on an ancient trading route, Kilis found itself at the center of sectarianism,
imperialism, and geopolitical rivalry. Between 2012 and 2016, the city of 90,000
swelled to just over a quarter of a million as countless displaced Syrians fled
their homes to find shelter, medical treatment, and sustainable life anywhere
they could. Kilis, with its streams of humans in transit, miles of aid convoys,
and overpopulated tent cities provides a useful, if callous, space to witness the
emergence of non-secular humanism.

After spending an afternoon with Mahmood, a local philanthropist in his
late fifties who upon first glance one would assume is a day labourer, I asked
him about what kind of Islamic literature he read when he was younger. Mah-
mood’s story was an illuminating one. I was attempting to get a sense of the
intellectual motivations that drove this successful and wealthy businessman to
dedicate the majority of his time and energy tending to the care of some 106
women and children whom he had housed in various locations in the city. He
told me, counting off the names on his fingers, “Hassan al-Banna, Sayyid Qutb,
Ayatollah Khomeini, Ali Shariati, Mawdaidi, Muhammad Igbal... they all had it
right, they said the same thing, and we got it wrong. But, Mawlana [Rumi] had
it a 1000 years before them: Insan, Insan!” Insan, or simply mankind, was a re-
frain that I heard continuously among aid and development workers in the
Turkish-Syrian context, but to hear it in this formula has made me think more
carefully about what my interlocutors meant when they talked about human-
ity, or humans. In one sentence, Mahmood had managed to combine a vast
and complex range of contemporary Islamic political thought and conclude
that the aim of these projects was an essentially humanistic one. But the
human here was clearly not the human of western liberal secularism, nor could
I say that it was the human of some rarified Islamic theological vision. The
humanitarian imperative for Mahmood was as self-evident as it was universal.
For Mahmood, the rights of his guests (misafirim)—the term used for dis-
placed Syrians in Turkey both legally and colloquially—were not grounded in
a formal legal institution or charter, such as the international human rights
regime. Rather, the rights and entitlement of those he cared for were simply
ontological, yet simultaneously divinely ordained.

Mahmood’s use of the term guest has larger implications, however. Turkey’s
President Erdogan, for example, during a Ramadan dinner in the summer of
2015 repeated a motif he had long expressed to justify his policy on hosting
Syrian refugees:
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I pray this may be the last Ramadan you observe away from home. You are
Muhajirun for us. We, as Ansar, try to take care of our Muhajir brothers
with the love, enthusiasm, excitement of Medina. In our culture, a guest
means prosperity, honour and joy. You have brought prosperity to us. You
have honoured us with your presence. (“President Erdogan Shares” 2015)

Many Turkish Muslim activists and some of their Syrian counterparts imagine
their relationship as a parallel to the Prophet Muhammad’s flight (Ajjra) from
persecution in Mecca to refuge and solace in Medina. The story is a foundational
element in Islam’s grand narrative. The themes of the Muhajirin and Ansar
pervaded virtually every conversation I had with faith based Turkish aid
agencies.

Mahmood and I had this conversation in the courtyard of an old residential
building that now doubled as a makeshift charity headquarters. This is where
Mahmood hired a cook to prepare daily meals for his guests, received dona-
tions and supplies, as well as hosted volunteers and guests such as us. The
doorway boasted a large banner belonging to Humanitarian Relief Foundation
(1HH), the leading Muslim aid agency in Turkey, familiar to most of the world
forits role in the Gaza Freedom Flotilla in 2010. Although Mahmood worked in
tandem with 1HH, his efforts to help those in need in his hometown were of his
own volition and that of his close network of colleagues and friends. 1HH, how-
ever, with its central offices in Istanbul was, like most aid agencies, keen on
demonstrating its presence as far and wide as possible. So, when it found an
implementing partner in the person of Mahmood, it was quick to offer basic
food provisions in exchange for a formal partnership.

At 1HH headquarters in Kilis I was met by volunteers who, with good cause,
were deeply suspicious of my presence. I asked for an interview and the group
reluctantly accepted after my Turkish hosts insisted on my trustworthiness.
I'was given a twenty-two-year-old volunteer who participated in daily deliveries
to the Aleppo countryside. He had himself only recently arrived in Kilis from a
small town north of Istanbul. I asked how he and his fellow aid workers man-
aged to conduct their work inside Syria. My question, in fact, had been a pure-
ly logistical one. He responded however with something far more existential.
He told me, “IHH has a paid staff of 500 and volunteer force of 5000 that works
harder than the staff. Every day we wake up and have 70,000 orphans to feed.”
He continued and reminded me of the Qur’anic imperative to care for orphans,
doing so with a tone of voice and body language suggesting that he lamented
why something so obvious must even be explained. Like Mahmood, the young
IHH volunteer understood his work as a natural outgrowth of a self-evident
Islamic humanitarian ethic.
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The rhetoric of the volunteers and workers in Kilis differed drastically with
that of Huseyin Oruc, the deputy director of IHH. When I inquired about the
role of Muslim NGOs in the conflict he quickly corrected me and insisted that
I refer to his organization as a strictly humanitarian one engaged in main-
stream aid and development work. He considered the classification of THH as
a faith-based group a deliberate attempt to undermine their work; that is, he
interpreted such a description as relegating IHH to a second-tier organization.
He did make it clear, however, that what distinguishes IHH from others is their
expressly political posture. In addition to advocating for taking the unique po-
sition of being both an aid agency and a human rights advocacy organization,
he described 1HH’s position on international humanitarian law as particularly
strident. He argued that 1HH considered human rights, especially those of the
basic entitlements of food, shelter, and safety as absolutely inviolable. 1HH
takes the position then that no politics or economics can or should stand in the
way of the delivery of these basic services. This is the logic, he explains, that
allows 1HH activists and volunteers to weather the danger of war zones such as
Syria to deliver aid, or to challenge the military blockade of Gaza, or to help
broker local cease-fires in conflict zones around the world.

Yet, in the offices of 1HH in Istanbul, one is hard pressed to find any refer-
ence to Islamic culture or thought. Rather, the décor resembles something one
would expect from any mainstream international aid agency: large maps of the
world, pictures of women and children in need, images of their services, and so
forth. Is it the case the IHH deliberately conceals its Islamic orientation for the
purposes of strategic maneuvering in the Turkish and international political
space? It is, of course, no secret that 1HH is connected to global Islamist net-
works and its rank and file is deeply connected to the Islamist governing party,
the Axp. So why wouldn't the group simply announce its Islamist leanings
overtly? I am inclined to suggest that the answer to such a question lies some-
where in the observation that humanitarianism and the notion of humanity
itself has become such a vacuous rhetorical currency in global politics that a
group like THH can appropriate it and give it any meaning it deems worth-
while. In this way, the Islamist vision of humanity that we see articulated casu-
ally among aid workers seamlessly weaves into global secular discourses of
humanitarianism yet retains its vernacular and colloquial religious character
in local vernacular. contexts.

Other large aid agencies such as Deniz Feneri and Mahmood Huday: Vakfi,
also based in Istanbul with operations around Turkey, share IHH’s sense of hu-
manitarian urgency but are much more open at higher levels of the organiza-
tions to express their overtly Islamic orientations. These groups’ visions for
humanitarian aid is also much more grounded in a sense of Turkish identity.
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Members from both of these groups told me on separate occasions, for exam-
ple, that when doing their work they often recall the words of the medieval
Turkish Sufi poet and saint, Yunus Emre (d. 1320): “We love all created beings,
for the sake of the ultimate creator.” Likewise, the directing manager of Deniz
Feneri was eager to express to our group of visitors over lunch that charity and
stewardship were integral parts of Turkish Islamic identity. He also recounted
a story of an Ottoman sultan—which one and when it doesn’t matter of
course—who spread bread crumbs and grain on the snowy hilltops of the east-
ern Anatolian mountains in the dead of winter so that it could be said that
even the birds were cared for under his dominion. The story is a reinvention of
an early Islamic tale where the Umayyad Caliph ‘Umar ibn ‘Abd al-‘Aziz is said
to have done the exact same thing. Today there is even a charitable organiza-
tion that actually feeds birds in winter in the Kurdish regions of eastern Turkey.
The repetition and reinvention of this tradition, and others, speaks volumes to
the imagined community that contemporary aid workers inhabit.

The narrative motifs of Islamic charity, civilization, and history surfaced in
all of my conversations with aid workers and volunteers. It was clear that these
were sincere discursive commitments on the part of the practitioners—that
this was the world they created and occupied. It allowed them to be fully
Turkish, Muslim, and human simultaneously. I argue that this discursive
matrix enables a culture of non-secular humanism that underwrites a range of
humanitarian and civic practices that challenge conventional paradigms of
national identity as well as those of reified theological or sectarian identity.
Muslim ethicists can draw upon and expand these discourses to augment a
powerful resource for an emerging and transnational Islamic ethics of civic
and humanitarian engagement.

3 Islamic Relief Worldwide and Non-Secular Humanism

Islamic Relief Worldwide (IR) is the leading independent Muslim humanitarian
NGO headquartered in North American and Europe. Established in 1984 by Dr.
Hany Al-Banna it now boasts a global reach, operating in dozens of countries
around the world with an annual operating budget reaching nearly half a
billion dollars. Although Islamic Relief and its various branches have been
accused of having connections to organizations such as the Muslim Brother-
hood or other Islamic revivalist and politically oriented organizations, it has
consistently gained the trust of the conventional aid and development sector.
Islamic Relief representatives are often the sole voice representing the Muslim
humanitarian sector in leading think tanks, international organizations, and
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policy forums such as the German-led Partnership for Religion and Develop-
ment, The Overseas Development Institute, and the UN Inter-Agency Task
Force on Religion and Development. Given their wide reach and credibility
across multiple sectors, Islamic Relief aid teams are often found on the front
lines of the world’s most pressing humanitarian crises. I argue that Islamic
Relief can operate in these fragile and otherwise polarized contexts largely due
to its religious-ideological orientation, which is deeply rooted in a vision of
Islamic values and ethics but also seamlessly intertwines with a global ethic of
universal human rights and citizenship recognized by the international com-
munity.

Here, I briefly review the way in which this espousal of a non-secular
humanism is expressed in Islamic terms through two Islamic Relief publications
that bear directly on the question of regional instability, migration and conflict
in the MENA region. The first text is a small pamphlet entitled, “The Rights of
Forced Migrants in Islam” which outlines the way in which the organization
approaches the subject of forced migration from an Islamic humanitarian per-
spective (Kidwai 2014). The second, “Working in Conflict: A Faith Based Toolkit
for Islamic Relief” is a conflict transformation manual taught at various levels
of the organization’s operational and administrative teams (Salek 2015). IR’s
development of this manual is in line with the increasing tendency among hu-
manitarian actors, including faith-based organizations such as World Vision
and Mercy Corps, to take a more active role in the transforming conflict sce-
narios that precipitate many of the crises they are asked to manage. What we
find in both texts is an expression of IR’s worldview that simultaneously af-
firms its commitment to universal, liberal, and ultimately secular conceptions
of human rights as well as a faithfulness to Islamic concepts of community and
human fraternity.

IR’s brief pamphlet on forced migration attempts to “nurture the theological
discourse on the issue of forced migration protection in Islam” in light of the
fact that Muslim countries play a key role in hosting displaced peoples (Kidwai
2014, 3). From the outset of the text we find that the subject of forced migration
is positioned as both a particular problem in the contemporary moment and
universal feature of human history. The pamphlet begins:

Forced migration has been a core element of the human experience
throughout history. The Islamic tradition is rich with stories of forced
migration and teaching on the importance of providing protection from
those seeking refuge. (Kidwai 2014, 4)
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The text proceeds to discuss migration in the context of pre-Islamic
prophetic history, reminding readers that figures such as Ibrahim (Abraham),
Musa (Moses) and of course Muhammad were all forced migrants.

The pamphlet proceeds to equate concepts such as asylum with the idea of
“security” (aman) whereby the author states that it is universally agreed upon
that Muslims are obligated to provide refuge to those in need, whether “Muslim
or non-Muslim, and is not dependent on political, civil, social cultural religious
oreconomic characteristics of the fleeing person (Kidwai 2014, 11). Foundational
principles of the international humanitarian regime such as the right to non-
discrimination and the right to freedom of religion are also discussed through
recourse to Qurian, Tafsir, and Hadith traditions. Through these discursive
practices, Islamic Relief participates in and contributes to the emergence of
the culture of non-secular humanism visible in other contexts of faith-based
humanitarianism.

The IR conflict toolkit provides a useful explanation of its continuing effort
to balance Islamic ethics and values that are typically applied to the Muslim
community in particular with a wider sense of how these ideas merge with a
secular, humanistic framework. IR is explicit about its approach:

It is important to emphasize that we do not intend to work only with
Muslims, or to engage in da‘wah (proselytising for the Islamic faith)
through our work. These tools are equally valid for use with non-Muslim
communities and we actively encourage readers to redesign these
appropriately. We do not advocate for a particular school of thought or
make judgements about sectarian differences. Our goal is to better
understand the Islamic values that motivate us to alleviate suffering, and
how these values unite us across our cultural and theological differences.
This toolkit aims to refer to sources across the spectrum of Islamic
thought, to inspire readers to develop understanding of the connections
across the Muslim world about how we are encouraged to transform
conflict towards peace. (Salek 2015, 1.7)

Throughout this text, IR begins with the particularities of Islamic principles
and slowly merges them with universal concepts. For example, the following
description of Tawhid [tawhid], or the Islamic concept of monotheism, is
seamlessly blended with the idea of the unity of humanity:

Tawhid (unity and oneness) lies at the heart of the Islamic tradition and
refers to the state of unity, oneness and uniqueness of God (Allah).
Tawhid further encompasses the integration and connected nature of a
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diverse humanity as emerging from one Divine source of creation. (Salek
2015, 1.14)

The authors draw upon the well-known Qur’anic verse, “People, we created
you all from a single man and a woman, and made you into races and tribes so
that you should recognize one another (49:13)” to justify this appeal to the
sanctity of human diversity as a feature of Islamic faith and practice.

The theme of universal human sanctity is also expressed through an
elaboration on the concept of Fitra [Fitrah]:

Fitrah (sacredness and dignity of human life) recognizes the fundamental
goodness of all people at birth: “We create man in the finest state (Q 95:4;
see also 2:30-34, 17:70).” Because of fitrah all human life is sacred and its
dignity (karama) is to be preserved: “...We decreed to the Children of
Israel that if anyone kills a person—unless in retribution for murder or
spreading corruption in the land—it is as if he kills all mankind, while if
any saves a life it is as if he saves the lives of all mankind Q 5:32.” (Salek
2015, 1.16)

The blending of the theological concepts of Tawhid and Fitra with humanistic,
secular sensibilities is indicative of an emergent, but stable tradition and
custom of what I propose to refer to as the “living figh” of the Muslim humani-
tarian sector. Indeed, the theological concepts found in the discourses of
Muslim humanitarian organizations is not merely rhetorical; in concrete
situations of humanitarian relief, organizations such as IR provide aid in
a neutral, unbiased way, without recourse or pretense to proselytization,
sectarian bias, or ideological association.

The emergence of a non-secular humanistic discourse in the tradition of
Islamic Relief’s humanitarian work is perhaps most poignantly illustrated in
its sublimation of the Magqasid al-Shari‘a (aims and objectives of the Sharia)
into the concept of human dignity. As we have seen above, IR has steadily
found symmetry between foundational Islamic principles such as Fitra and
Tawhid and those of human rights and dignity that are pervasive in the conven-
tional aid community. Figure 3.1, taken from the Islamic Relief “Toolkit,” how-
ever, provides a powerful image of how this discursive operation unfolds in
context. Taken from the section on policy, the five traditional categories of the
Magqasid (faith, life, intellect, posterity, wealth) are presented here in a floral,
circular pattern reminiscent of Islamic geometrical motifs and couched within
a discursive framework of “human development” and “human dignity.” The
image is accompanied by a set of columns with bullet points, which outline
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FIGURE 3.1
Five crucial dimensions of human development

various dimensions of each of the Magasid. These characteristics include
language and parlance traditionally found in the aid and development sector
but adapted here under the rubric of Islamic ethics and values. For example,
“humanitarianism” is categorized under ‘life,” while “environment” is found
under “posterity” This integration of Islamic humanistic values and those
traditionally associated with a secular, human rights framework is among the
chief characteristics of the emergent non-secular humanistic discourse found
throughout the Muslim aid and development sector. As I argue in more depth
in the next section, these discourses provide a stable ground through which a
new tradition of normative ethics and law may be realized by Muslim ethicists
and legal practitioners.

4 Context (Wagqi‘): Tariq Ramadan’s Call for a Socially Derived
Normative Ethics

My argument that an emergent non-secular universal humanist, but simul-
taneously Islamic, ethic occupies a distinct space in the political and moral
imagination of Muslims in the current political moment is confirmed by ob-
servers of political Islamic formations elsewhere. Indeed, as Halim Rane ar-
gues, the “magqasid-contextual approach” of Islamic oriented parties both in
and out of the Arab world have enjoyed more electoral success than their pre-
decessors, precisely because they have focused less on an utopian ideology that
stresses “shari@” and more on universal human values and practical programs
of social reform (Halim Rane 2012-13). These examples include the election
of the Nahda Party in Tunisia, the overwhelming success of the Axp in Tur-
key and the Prosperous Justice Party in Indonesia. Such an observation seems
to corroborate my ethnographic claims that the living traditions of Islamic
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humanitarian practices undergird a new space of Muslim civic engagement
whereby an ethics of global citizenship are cultivated inextricably with a sense
of global Islamic revival. Islamic ethical and legal thinkers would benefit by
engaging these existing practices as sources of practical ethics and law.

In advocating to derive a living figh from pre-existing spaces of Muslim civic
engagement, here specifically those found in the Muslim humanitarian sector,
I call for a coherent integration of social sciences and Islamic normative ethics.
As we have demonstrated thus far, Talal Asad’s methodological and theoretical
concept of understanding Islam as a “discursive tradition” has enabled us to
analyze social and cultural contexts through an anthropological framework. In
doing so, we have identified examples of a living figh whereby Muslims engage
humanitarian work with universally informed moral and ethical principles
that are coterminous with their interpretations of Islamic theology and law.

In our current case, I posit that Muslim humanitarian practices can inform
emerging Islamic legal and ethical approaches to civic engagement, democrat-
ic culture and global citizenship by virtue of the fact that existing custom (Urf)
of Muslims in these spaces has now come to prioritize humanistic principles
that transcend national, ethnic, sectarian, and ideological affiliations. At the
same time, these practices are thoroughly fused with the larger aims and ob-
jectives (magasid) of Islam and Sharia and thereby have become part of the
customary understanding of Islamic truth by millions of Muslims around the
world. These practices, which are informed by subtle interpretations of Islamic
ethics, provide the “data” or living texts that can help ethicists and legal think-
ers better determine norms and guidelines to develop timeless Islamic solu-
tions to contemporary and particular problems.

To further make the case that the social scientific observation of Muslim
practices should be used as a source of Islamic normative thinking, I now turn
to Dr. Tarig Ramadan’s notion of context or wagqi‘to serve as the hermeneutical
bridge needed to integrate the largely disconnected realms of usi! al-figh and
modern social sciences. Here, I draw upon Ramadan’s call to not only integrate,
but to center wagqi or context based knowledge as a primary source in deter-
mining contemporary Islamic ethical practices. I do so to then (re)introduce
the principle of ‘Urfas a source of Islamic law that grounds the notion of living

figh within a broader tradition of both contemporary and historical Islamic
hermeneutics.

Ramadan begins his discussion about wagi‘with a reminder that among the
many divine mandates of the Qur’an is the continual invitation to ponder and
analyze the existing universe as an unfolding revelation of God’s truth in and
of itself. He argues that this element “affects all the areas of human knowledge
about the created Universe: a Universe that is both a gift and a “sign” fraught
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with meaning and its Creator, as we have seen, keeps inviting “those who are
endowed with insight” to observe, study, and analyze it in all its dimensions
(Ramadan 2008, 104). From this vantage point, Ramadan encourages the ethi-
cist to move beyond the conventional modern tradition of using scientific rea-
son to “prove” the truth of revelation and rather engage in a deep understanding
of the human culture, tradition and art as an equally valid source of augmenting
Islamic ethical and legal norms. By elevating the truth found in the social
sciences to that of the natural or empirical sciences, he enables thinkers to
contextualize the interpretation of Islam in the contemporary moment as part
of a continuation of tradition, rather than a break from it.

To accomplish this, however, Ramadan must differentiate between the two
broad types of interpretive conclusions used in Islamic legal judgements: gat 7
(certain, definitive) and ganni (speculative). He argues that one realm of the
social sciences attempts to identify the underlying universal principles and
laws that undergird human behavior historically:

The constants in the various legislative models, relations to power, domi-
nation structures, the relationship to politics, the historical behaviors of
the rich and the poor, and symbolic expressions, match logical patterns
and causality principles that may be verified even though those are not
exact and scientifically definitive. The laws underlying the diversity of
phenomena remain operative and universal and in this respect they are
similar to the gat7 category as to their qualification. One cannot, in the
social sciences, deny or overlook the presence of constants explaining
human behavior patterns. (Ramadan 2008, 107)

Ramadan is less concerned, however, with this area of the social sciences
because despite significant levels of debate, in his opinion the quest for gener-
alizable principles in the social sciences is similar to that in the natural
sciences. What is more challenging is understanding society, social norms, and
human behavior in particular and concrete historical moments that are fluid,
subject to change, and politically contested.

The challenge of deriving principles for Islamic ethics that are contextually
grounded is due to the highly speculative (zanni) nature of these interpretative
conclusions. Acknowledging the inconclusive nature of contextual readings of
cultural norms and social change, Ramadan argues that human reason and
“constant jjtihad” defined as an “autonomous critical approach” can serve as
guides to support navigating this complex interpretative space. Precisely
because they are speculative and require the rigorous reflection of human
reason, they demand particular attention. I quote Ramadan at length:
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The Book of the Universe and the social sciences that unfold there open
the doors of the zanni that requires human reason to perform a constant
jtihad (autonomous critical approach) to identify enduring or/and
changing causality principles, the various relationships to cultures and/
or customs, symbolical and/or imaginary projections, and the like. A vast
field thus opens for the exercise of human rationality, and it is by no
means less important because it contains less certain knowledge than
the exact or experimental sciences: on the contrary, it is because of the
need to be in direct contact with the lived reality and with human
behavior (in its diversity in worldly time) that specific attention must be
paid to the social sciences as a whole. What they teach us about
humankind, about indeterminate elements in groups and in human
behavior, in value systems and in cultures—although this is zanni (open
to interpretation) or rather all the more so because it is zanni—is essential
to any intellectual exercise striving to remain faithful to the ethical
meaning of the revealed Book. It is indeed in this field of the zanni that
jurists elaborated the main part of their reflections: at the heart of
diversity, of the nonorganic, the seemingly unorganized, they tried—by
deduction as well as by inference—to suggest ways of respecting
faithfulness to the global, and invariably positive, message of scriptural
sources. The social sciences, the many specializations in the observation
and understanding of reality, play the same part and it would be
unthinkable—and quite illogical and absurd—to cut oneself off from
those fields of knowledge because they offer nothing “certain” or because
behaviors, or even “moral categories,” appear there as indeterminate or
contradictory. (Ramadan 2008, 107-8)

Ramadan’s insistence that context-specific zanni interpretations of human
behavior and culture provide a basis for ethical and legal determination may
seem broad and inconclusive to some critics who then argue that no concrete
solution to pressing social problems is made by such an intervention. Such a
criticism is, in part, correct but ultimately misguided.

It is the case that the call to rely upon ijtihad or human reason is open ended
and categorically inconclusive. However, Ramadan’s call to rely upon these
tools aims precisely to urge that Muslim ethicists—to phrase it in my own
words—embrace and determine the course of their own tradition, to develop
it, to curate it. In advocating an open-ended, zanni approach to using the social
sciences as a source of law, Ramadan is encouraging contemporary scholars to
follow in the footsteps of Islamic civilization’s great thinkers, rather than sim-
ply mimic them. He concludes: “the first Companions, as well as early scholars,
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confident, as we said, in the Revelation’s global message and intimately familiar
with their natural environment, never refrained from including the latter in
their legal elaborations” (Ramadan 2008, 108). Ramadan’s call therefore is one
of actionable intelligence—a call to intervene in and reform the ethical stag-
nation that plagues many quarters of the Muslim intellectual milieu. In order
to address the overwhelming ethical, social, and political challenges posed by
the forced migration crisis, it is imperative that Muslim thinkers in the
contemporary moment develop conceptual frameworks that are both
theologically and practically viable. In the remainder of this essay, I argue that
Urf (customary practice) is a conceptual tool that can satisfy the multiple
demands faced by Muslim ethicists today.

5 The ‘Urfof the Non-Secular Humanism

I close this essay with a (re)introduction of the concept of custom (Urf) as a
means through which contemporary Muslim ethicists may consider
concretizing the existing practices of non-secular Islamic humanism found in
the Muslim aid and development sector into a normative Islamic ethical
tradition. I also argue that ‘Urf provides an intellectual basis to allow for the
project of deriving norms from the lived context (wagqi). Taken together, I posit
that the complex challenges of sectarianism, ethno-nationalist citizenship,
and political ideology can be mitigated by developing the emerging custom
(Urf) of non-secular Islamic humanism found in the Muslim humanitarian
sector into a viable normative Islamic ethical tradition.

As part of a multi-generational effort of reformist theology, Muslims have
developed contemporary interpretations of figh, akklag, and Shari‘a that are
intended to better enable Muslims ways to navigate the complex social space
of religious and political identity in the era of the modern nation state. As part
of this conversation, it has long been argued that classic Islamic ethnical for-
mulations of political community remain at odds with modern concepts of
citizenship and equality. Critics and reformists alike point to structures such as
the jizya system of non-Muslim taxation or concepts such as al-wala’ wa-al-
bar@’, which encourage communal solidarity and repudiation of non-Muslims
as examples of the incompatibility of Islamic political ethics and modern
norms of universal humanism. While most of this discussion takes place in the
abstract and theoretical, I use the practice of Muslim humanitarianism as a
site to explore how contemporary practices of Muslim communal solidarity
intersect with the international norms of neutrality and impartiality. I argue
that, contrary to the alleged tension between Muslim identity and modern
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universal humanism, the practice of Islamic humanitarianism is embedded in
and embodies a rich discourse of non-liberal, universal humanism grounded
in a deep discursive and performative tradition of Islamic ethics. I argue that
this non-secular humanism constitutes a source of Urf, or custom, that can be
considered a site through which contemporary Muslim practices can serve as
a basis for sustained ethical cultivation.

Asnoted by arange of scholars such as Hashim Kamali, Anver Emon, Gideon
Libson, and Ayman Shabana among others, while it is well known that although
custom is not formally recognized as a source of law, Muslim jurists and
theorists have consistently incorporated it into their determination of law and
ethics (Emon 2006; Kamali 2005; Shabana 2010; Libson 1997). In the modern
period, Urfhas played a central role in the revival and reformation of Islamic
ethics in a range of contexts. As Ayman Shabana, whose research provides a
useful overview of the subject’s treatment in classical and modern scholarship
notes:

Urf, as well as similar legal principles such as maslahah, was an important
legal tool that Muslim reformers invoked in their efforts to work out a
comprehensive methodology to bridge the gap between the past and the
present on the one hand and legal theory and practice on the other. (Shabana
2010, 41)

Indeed, the writers of the late Ottoman Mejelle and leading modern Muslim
intellectuals such as Rashid Rida and Muhammad Amin Ibn ‘Abidin (d. AH
1252-1836 CE) looked to ‘Urf as one of the main mechanisms through which
the practice of jitihad could be used to address a range of emerging social prob-
lems and questions. The prolific scholar, Mohammad Hashim Kamali, likewise
has given special attention to the depth and nuance of ‘Urfas a source of Is-
lamic jurisprudence. He points to the broad utility, even democratic nature of
‘Urfin that it: 1) requires broad but not uniform consent; 2) depends on popu-
lar affirmation, not just a decision by the mujtahids; 3) is changeable in light of
differing times and circumstances; and 4) depends on gradual acceptance over
time (Kamali 2003, 375-76). The two different types of ‘Urf: approved (sahih)
and disavowed (fasid) also provide a mechanism through which cultural prac-
tices are identified as compatible with emerging norms and positive principles
or should be discarded as unacceptable (Kamali 2003, 376).

The precedent of taking custom seriously throughout Islamic civilization
and history is indicative of a strong tradition of independent thinking and
practice among jurists and ethicists that seemingly strengthens over time.
Here I draw upon the work of the scholars mentioned above to outline some of
the textual sources and genealogies of custom as an authoritative tradition in
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order to augment the authority of Ramadan’s call to ground contemporary
judgements in living context (waqi").

The strongest explicit support for custom as a source of law seems to have
come from the pen of Muhammad ibn Ahmad al-Sarakhsi (d. 490/1097) who
mentioned custom as a source of law when discussing the conditions of a
jurist’s capacity for independent reasoning: “if a mujtahid is familiar with the
Quran ... and with the Sunna, and if he is an expert in giyas and knowledgeable
with regard to the custom” (Lisbon 1997, 138). In this instance al-Sarakhsi seems
to suggest that custom is on par with the foundational sources of Islamic law.
That al-Sarakhsi mentions custom instead of jma‘ as might be expected is
representative of a larger and deeper tradition among jurists to equate the two.
In most cases, custom was sublimated into other sources of law and
hermeneutic tools. For example, Malikis would assume the custom of Madina
as a standard part of the Sunna and Hanafls would often use the principle of
preference (istihsan) to incorporate local custom into law and ethics.

By the post-classical period, custom seems to have become a very normative
feature of the Islamic legal landscape. Ibn Nujaym (d. 970/1563), for example,
notes:

Know that the consideration of custom and usage reappears frequently
in law in many cases, so much so that they [viz, the jurists] have
transformed it into a legal source, and they said in the usal literature, in
the chapter on the abandonment of literal meaning: the literal meaning
is abandoned on the basis of an indicator found in inferential methods of
inquiry and in custom. (Lisbon 1997, 141)

As Gideon Libson notes, this trend to close the gap between practice and
theory on the role of custom continued into the late Ottoman period, where it
was codified in the Mejelle as a source as authoritative as revelation itself:
Article 45 reads “Whatever is dictated by custom is as if dictated by Scripture”
(Lisbon 1997, 154). Although few would accept this logic or find a viable route
to apply it, the fact remains that custom is one of the richest sources of Islamic
ethical and legal thinking available to contemporary jurists and ethicists.

In closing, however, I would like to highlight another feature of utilizing
custom as a source of law that I find important for the contemporary
conversation on legal reform: the demand of autonomous and independent
juristic discernment. Most sources of law are textual. Aside from the Quran
and Sunna, even the precedents found in giyas, ijma‘ and the gawa‘id are
deeply rooted in a textual tradition that often positions the jurist or ethicist in
asecondary or tertiary role in arriving at a conclusion. While this is not actually
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the case in practice given that scholars always apply their own thinking to a
problem, textual fidelity often obfuscates and hides the amount of independent
thinking taking place in the way a scholar approaches a problem. Reliance on
custom, however, demands that jurists engage in an autonomous act of
discernment. Custom demands a sound, but ultimately subjective, analysis of
a fluid and dynamic social context, echoing Ramadan’s discussion above about
the incorporation of the social sciences and humanities in contemporary
Islamic thinking.

In the past, this process seems to have been less controversial than it may be
today. A concise statement that sums up how simple, yet powerful, ‘Urfactually
is has been attributed to Imam al-Ghazali: “Custom is that which is established
in a man’s mind by virtue of logic and the sound mind accepts it (Libson 1997,
141).” It is interesting to note that the criterion for “logic” and “sound mind” here
are not elaborated upon or discussed in detail. In fact, much of the legal
literature on custom assumes it to be self-evident which essentially empowers
and entrusts the jurist to come to their own conclusion on the subjects. This
conclusion, however, was determined by the wider sense of what the
community considered acceptable, appropriate, and viable. The pervasive
legal maxim (qawa‘id fighiya), “al-‘dGda muhakkama” (custom is binding),
which underwrote a range of legal discussions, was often justified in the saying
of Ibn Mas‘td, which was also cited as a Prophetic hadith: “That which the
Muslims see as good is considered good by God.” Here, again, we see a position
for Muslims to understand custom as self-evident, binding, and legally sound.

6 Conclusion

The “living figh” of Muslim humanitarianism that is non-secular and also non-
sectarian should be understood as a rich repository of practical custom (‘Urf)
through which Muslim ethicists can develop concrete normative positions,
which can help bridge the presumed gulf between secular humanism and the
classical Islamic tradition. Thatis, rather than creating a theological justification
from classical sources to justify or persuade practitioners of the potential for an
integrated Islamic and secular ethics, the normative traditions emerging in the
Muslim humanitarian sector offer a repository of discursive resources that are
already operative in social life and thoroughly entangled in both Islamic and
secular traditions. The ethicist’s position becomes then, not one to convince or
argue for a potential normative stance, but merely to augment it. In a sense it
is to provide a “reverse reification” of existing practices in order to ensure that
they are not treated as merely anecdotal or happenstance, but rather supported
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by legitimate hermeneutical traditions. For such a reverse reification to take
place and remain viable, Muslim ethicists need to draw upon intellectual
practices grounded in classical Islamic traditions as they formulate their
positions. Here, I have suggested that they draw upon practice of ‘Urfto do so.
The contemporary challenges of the forced migration crisis for Muslim
ethicists and scholars are staggering. The MENA region and its immediate en-
virons are plagued by internecine and sectarian feuds in fragile political con-
texts where foundational problems of citizenship, identity, and citizen rights
continue to evade resolution. In the midst of this turbulence, the transnational
Muslim aid and development sector, through its continued engagement with
universally recognized principles of humanitarian engagement, has devel-
oped a living tradition of customary practice that prioritizes the unconditional
rights of beneficiaries over and above considerations of nationality, religion, or
sect. As we have seen, the discursive environment that enables these practices
is firmly grounded in Islamic discourses, texts, and traditions, leaving no ques-
tion as to their compatibility with the historic tradition of a multitude of Islam-
ic civilizations and cultures. It has been my argument that Muslim ethicists,
jurists, and intellectuals will recognize that the belaboured discussions and
questions surrounding the relationship between the Shari‘a and issues such as
citizenship and human rights can be rejuvenated in this dynamic and largely
understudied social space. Such an agenda of intellectual practice promises to
not only answer theoretical questions of law and ethics entertained by Mus-
lims in the modern period for generations, but also provide ethical and moral
guidance to help arrive at a shared vision for resolving a humanitarian crisis
that promises to remain with the global community for generations to come.
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CHAPTER 4

Jiwar: from a Right of Neighbourliness to a Right to
Neighbourhood for Refugees

Tahir Zaman

1 Introduction

Traditions as on-going “arguments extended through time” (MacIntyre 1988)
allow us to move beyond the meta-narrative of the nation-state and find much
needed space to begin thinking differently. The understanding that these argu-
ments are on-going means they remain unresolved and open—the future is
not the past repeated. We now live in a world wherein mobility stratifies and is
a material mark of difference between people. For displaced people standing
at the threshold of a sedentarist world created by the nation-state, religious
traditions provide a powerful vernacular and idiom that allows them “to create
a past” for themselves which will legitimate them in a way where just being
themselves in the present will not allow them to do (Shils 1971: 133).

For Talal Asad (1986, 14), readings of what constitutes Islamic tradition and
practice must be understood on its own terms. It cannot be disentangled or
disembodied from the living practices of historically and socially located com-
munities and their institutions—it is a discursive tradition wherein “each suc-
cessive generation [of Muslims] confronts its particular problems via an
engagement with a set of on-going arguments” (Haj 2009, 6). In conversation
with David Scott, Asad tells us:

A tradition is in part concerned with the way limits are constructed in
response to problems encountered and conceptualized. There’s always
a tension between this construction of limits and the forces that push
the tradition onto new terrain, where parts or all of the tradition ceas-
es to make sense and so needs a new beginning. And looked at another
way: with each new beginning, there is the possibility of a new (or “re-
vived”) tradition. A new story about the past and future, new virtues to
be developed, new projects to be addressed. (Asad cited in Scott 2006,
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Thinking of ways in which traditions are susceptible to re-calibration and
re-assemblage rather than simply a continuity of well-rehearsed beliefs and
practices holds open the distinct possibility of traditions to transform and
move in new directions. A brief survey of refugee populations across the world
today reveals that mass displacement crises are perhaps this generation’s im-
mediate “particular problem.” More than half (53%) of the 14.4 million refu-
gees registered with the UNHCR came from three countries: Syria, Afghanistan
and Somalia (UNHCR 2014, 9). This number excludes the 5.1 million Palestin-
ians who are displaced and receive assistance from UNRWA. Similarly, Muslim-
majority countries account for four of the top five countries that are hosting
refugees (ibid.).!

The response to this movement of displaced people has been characterised
by ambivalence, ambiguity, and even paradox on the part of majority Muslim
states. It is in this encounter between settled resident populations and the ar-
rival of the newly displaced who are often co-religionists, that a “sedentarist
metaphysics” (Malkki 1992, 31) positing the nation-state as the moral container
for people, culture, and politics is called into question. Here, the dissonance of
contemporary Islamist approaches to the Muslim other is laid bare for all to
see. In what follows, I draw on the Turkish state response to on-going Syrian
displacement and the Syrian state’s response to the earlier displacement of
Iraqis (2005-11) to illustrate how the sedentarist logic of the nation-state im-
pedes practices of conviviality that emerge from the lived realities of encoun-
ter between those already resident and those who newly arrive.

2 Dissonance—between Hospitality and Exclusion

In the case of the Turkish response to the Syrian displacement crisis, the AKP
cleaves to the exclusionary logic of the nation-state. On the one hand, Islamic
rhetoric is mobilised to express solidarity with the displaced. In May 2013,
following a car-bombing in the Hatay province bordering Syria, Prime Minister
Recep Tayyip Erdogan openly mobilised religious symbolism in reference to
displaced Syrians: “My siblings in Reyhanli should serve as ansar to the
muhajiran who fled from the brutality of al-Assad. They should fulfil the same
duty, they should also open their homes exactly like it happened at the time [of
the Prophet]” (Hurriyet Daily News, May 24, 2013). On the other hand, displaced

1 The numbers should be taken as a conservative estimate as they do not include refugees who
have spontaneously self-settled in urban locations and have not availed themselves of the
protection and assistance available under the aegis of the UNHCR.
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Syrians are readily configured as an available pool of exploitable labour. Access
to the labour market in Turkey reveals the contradictory positions taken by the
Turkish state towards Syrian refugees in its clumsy attempts to reconcile an
ethical position (its religious narrative of hospitality) with a political position
(state interests). Such dissonance has led some commentators to characterise
the AP as following policies of urban neoliberalism with Islamic traits
(Karaman 2013). Two years after the bombing in Hatay, the Minister of Work
and Social Security, Faruk Celik, was taking a less generous stance in relation to
Syrians right to work, stating: “It would be unfair to take away their [local Turk-
ish] jobs and give them to refugees” (Reuters, o7 August 2015). By January 2016,
there was another volte-face as the AKP government announced it would be
opening up access to the labour market for Syrian refugees following an agree-
ment with the European Union wherein Turkey agreed to stem the movement
of migrants out of Turkey in exchange for $3.3 billion and favourable European
entry visa requirements for Turkish citizens (Reuters, 1 January 2016).

The unprecedented numbers of Syrian, Iraqi and Afghan asylum-seekers
transiting through Turkey and across the Aegean since the summer of 2015 in-
dicates that the Turkish state has hitherto been reticent in responding to the
protection needs of self-settled urban refugees. This has been partially ad-
dressed through Article 91 of the 2014 Foreigners and International Protection
Law that makes specific reference to the idea of temporary protection recog-
nizing the collective character of displacement crises. Invoking temporary pro-
tection measures to deal with the mass influx of refugees into Turkey has
meant theoretically, for Syrians at least, more straightforward access to sec-
ondary rights pertaining to education, healthcare, and the labour market.

The temporal nature of such protection should be considered in light of the
fact that where refugees are directly administered by the Turkish state they are
in camps located close to the Syrian border—emphasising that the primary
concern for the Turkish authorities is on managing displaced people rather
than protecting them. Temporary protection provides a bulwark against full lo-
cal integration of the displaced and encourages repatriation to Syria. Following
outbreaks of anti-Syrian sentiment and violence in cities with a large Syrian
population in August 2014, the Turkish state predictably reverted to doing
what states faced with a large foreign displaced populations often do—en-
campment. The response also draws attention to the conflicting narrative of a
universal hospitality anchored in the ethics of religious responsibility and the
imposition of conditionalities on hospitality by the Turkish state, which privi-
leges first and foremost a territorialized understanding of rights sanctioned by
the nation-state. The Mayor of Gaziantep from the AxP, Fatma Sahin, declared:
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People took refuge in our city to protect their lives and their families after
the civil war in Syria. It wasn't their choice but an existential necessity.
They took refuge with their neighbours they saw as a safe port. Being
neighbours is a sacred relationship according to our beliefs. We are making
massive efforts to enable them to live on their own land in peace. We want
our Syrian brethren to have a place where they can live in Syria. [Emphasis
added] (Kutahyali 2014).

Such statements underscore the degree to which religious ideas are subordi-
nate to the “national order of things” (Malkki 1995) whereby the practicable
solution to a mass-displacement crisis is the common-sense approach of hav-
ing the refugees return home where they supposedly belong. The ambiguities
and contradictions of temporary protection expose the arbitrary character of
the decision-making process on the part of local authorities as they struggle
with the tension between conditional and unconditional hospitality. The em-
phasis on neighbourliness as being a “sacred relationship” should not go unre-
marked upon. As we have seen, the AkPps treatment of neighbourliness is
characterised by ambiguity and ambivalence. It is mobilised at both local and
national scales—the Syrian refugee as a physical neighbour and Syria as a
neighbouring country. In what follows, I will outline an Islamic discourse of
neighbourliness and its practice. Jiwar, interpreted not only as a right and obli-
gation to protect the stranger, but also as a social pattern of cohabitation,
equips people with tools to negotiate and manage conflict in their own inter-
ests unencumbered by the spatial ordering and management projects of the
state. It allows for the self to be constituted through relationships and opens
up space for a nurturing and care of relationships between residents and new
arrivals alike. The argument here is that proximity through everyday interac-
tion renders the racial, ethnic, and linguistic particularities that construct the
citizen, as “unremarkable” (Gilroy 2004, 40).

3 Islamic Readings of Neighbourliness

In the Islamic imaginary the loss of social and material capabilities through
being made an exile is a fate worse than penury—it speaks of a poverty of
relationships (Rosenthal 1997) or what has been described in refugee studies as
“social disarticulation” (Cernea 1996). This we find encapsulated in Arabic loan
words that have found their way into proximate languages. For instance, the
word for a person living in poverty in Urdu is the same as that for the stranger
in Arabic—gharib. Similarly, a popular proverb in Damascus warns of the fate
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that lies in store for one forced to leave his home: yalli byitla“ min daru “all
migdaruh—the one who leaves his home, lessens his value.

Nonetheless, the stranger cuts an ambivalent figure in Islamic tradition;
standing in for a wide array of characters from students, traders, ascetic der-
vishes, pilgrims and forced migrants. While exile for the stranger may be ac-
companied by poverty, the response towards the stranger from those who are
“in place” is often welcoming. Ahlan wa-sahlan—an oft-heard expression in
the Arabic speaking world is more than simply a welcoming phrase. As al-
Ghazali (Sherif 1975, 83) observes it is the sound of awkwardness and barriers
being removed: a welcome that finds “room in the heart and in the place.” Lit-
erally, it is an invitation for someone to be at ease as if they were at home with
their family. The word sah/, it should be noted, is also in reference to fertile
plains to be contrasted with the inhospitable terrain of the desert dominating
the landscape of the Arabian Peninsula. Good treatment of strangers was thus
a highly regarded custom of pre-Islamic Arabian culture such that those who
demonstrated kindness and generosity to strangers were lauded with the title
of ma’'wa al-gharitb—refuge of the stranger (Rosenthal 1997, 68). This favour-
able disposition towards the stranger was further institutionalized by Qur’anic
and Prophetic injunctions, which encouraged generosity and good conduct
toward strangers.

In particular, the bolstering of the pre-Islamic tribal practice of jiwar—the
granting of protection and assistance to the one seeking refuge, illustrates the
central importance of hospitality toward the stranger. While jiwar was largely
granted for a limited period it was not uncommon for the one granting, the
mujir, to extend the scope of protection and assistance such that the one
claiming protection, the mustajir, would be integrated fully into the fold of the
clan of the mujir (Shoukri 2011, 5)—drawing attention to the fluid understand-
ings of both belonging and kinship. The mujir, both before and after the advent
of Islam, could grant protection and assistance to the mustajir, and the clan to
which the mujir belonged was obligated to respect this decision without hin-
drance. The granting of jiwar carried much resonance in the Arab world in
which Islam emerged. In providing jiwar, the guarantor and the clan he be-
longed to accumulated symbolic capital which raised the prestige and honour
of the clan (ibid., 4—7). However, alliances between clans also pre-empted the
possibility of jiwar. This understanding of jiwar as protection can be contrasted
with a more contemporary reading of protection wherein the nation-state
alone has monopolised the right to grant asylum.

An examination of the biography of the Prophet Muhammad reveals that
Jjiwar was fundamental in securing the prophetic mission before the Ajjra—the
collective migration of the nascent Muslim community from Makkah to
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Madina. The granting of jiwar to the Prophet by al-Mut‘im ibn ‘Adiy and its
recognition as legitimate by the Quraysh following the Prophet’s return from
al-T2’if is an indication of the importance that Arab society attached to the
custom of jiwar. The political gravity of the context in which al-Mut‘im granted
protection and assistance to the Prophet cannot be understated given that the
Prophet’s overtures to the notables of al-T2’if was deemed tantamount to
sedition by the Quraysh leadership (ibid., 25—26).

It is following the Ajjra we begin to see a codified Islamic position on the
concept of jiwar to develop beyond that of protection and assistance but also
as a code of conduct governing social patterns of cohabitation. The signifi-
cance of the Prophet’s 4ijra lay not only in the act itself as a spiritual journey of
self-renewal and religious re-birth but perhaps just as important was its mate-
rial and social implications—the response it engendered. Securing sustainable
livelihoods for displaced people was equally a concern at the time of the
Prophet as it is today. The muhajirian (The name given to the forced migrants
from Makkah) who had sought refuge in Madina found themselves at an eco-
nomic and social disadvantage, having been forced to abandon much of their
wealth in Makkah. Previously they had been accustomed to earning their live-
lihood through commerce. In Madina, they had to re-adjust to the demands
and mainstays of the local economy—craft and agriculture. Many had left
their friends and families behind in Makkah and felt alienated in their new
surroundings. How did this community of believers respond to the challenges
of hosting a displaced population? The response of the ansar (Literally, the
supporters: this is the name given to the people of Madina who pledged alle-
giance to the Prophet Muhammad and gave refuge to the exiled Muslims from
Makkah) has been celebrated in the Qur’an and held forth as an example for
future generations (Qur’an, 59:9). Despite the apparent generosity of the ansar,
it was deemed necessary to legislate for a system guaranteeing the muhajirin a
means to earn a living and make a contribution to society. In contemporary
parlance, a durable solution facilitating local integration was founded. Within
the first year of the hijra, the Prophet established a contract of brotherhood:
the mwakha, between 45 men of the muhajirin and an equal number from the
ansar promoting mutual support between the pairings in matters of material
assistance, care, advice, and even extending to inheritance rights (though this
latter provision was later to be abrogated).

Here, hospitality is not immutable but transformational. To use Derrida’s
(2000) felicitous phrase, the mastery of the house is ceded in order to trans-
form both host and guest into something different—into neighbours or kin.
The concept of jiwar should thus be correctly recognised as a right of neigh-
bourliness—one recognised as both a “moral and legal right” (‘Abd al-Rahim
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2008, 19) underpinned by the Qur’an and the example of the Prophet. Gener-
ally speaking, a neighbour was considered to be anyone (Muslim or otherwise)
residing within a radius of forty houses in any direction. Indeed, the Prophet
explained that one’s neighbour has rights whether they are Muslim or not. He
said:

The rights of a neighbour are that, if he falls sick you visit him, if he dies
you follow his funeral procession, if he asks you for a loan you lend to
him, if he is in need you assist him, if good befalls him you congratulate
him, if misfortune befalls him you console him, that you not build your
house up above his, blocking out the breeze, and that you not afflict him
with the aroma of your cooking pot without offering him some.?

In his discussion on the duties owed to the neighbour recorded in The Revival
of the Religious Sciences, al-Ghazali recalls the oft-cited tradition in which the
Prophet emphasized the rights of the neighbour to the extent that his
companions were left with the distinct impression that the Prophet may
commend the neighbour to be included as a rightful heir to an inheritance (al-
Ghazali 2005, 675).

What value then does an Islamic reading of neighbourliness hold for us in
contemporary times? How are such rights of neighbourliness for the newly ar-
rived to be balanced against the rights of more long-standing neighbours? To-
day, there is little doubt that the production of locality and relational ties
therein are so heavily shaped by the collective efforts of the apparatus of the
nation-state whose citizenry is pitted against a referent migrant other. How-
ever, this simple binary occludes how the nation-state operates concomitantly
with the interests of capital. Those who possess adequate levels and composi-
tions of capital are arguably looked favourably upon by agents of the nation-
state. In the context of Western Europe, for instance, anti-immigration raids or
border profiling practices are rarely carried out on white middle class males
who may have overstayed beyond the terms stipulated on their visa. Yet, locali-
ties with longstanding histories of migration from Africa and Asia, whose resi-
dents include citizens and non-citizens alike, are the target of state policies
that seek to produce a “hostile environment” for migrants and the communi-
ties they reside in (Jones et al., 2017).

2 Although the authenticity of this hadith is contested by some scholars, it is important to
acknowledge that understanding of the rights and obligations that underpin neighbourly
relations are broadly recognised as part of a discursive tradition (al-Zabidi 1994, 6:
308-309).
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Thus, we can see that beyond neighbours being recognised as citizens by the
nation-state there are also those who occupy a range of differentiated legal
statuses contingent on their migration histories: there are those who enjoy a
right to residence granted through having educational or labour mobility;
some who may have been granted a temporary protection status; and yet
others who enjoy no recognised status—effectively illegalized. Such statuses
do not necessarily correlate with duration of stay but may nonetheless shape
the production of neighbourly relations. Illegalized migrants, for instance, may
find it difficult to access and navigate certain spaces of the city wherein they
are made visible to agents of the nation-state. Yet, the presence of people with
differentiated legal statuses living cheek by jowl to produce localities and
alternative socialities offers an opportunity to move beyond sedentarist
assumptions underpinning the distribution and allocation of resources
through the nation-state. This emphasis on propinquity and presence as the
seat from where rights are located opens possibilities for the stranger to
become familiar. This allows us to understand the practice of jiwar not only in
terms of protection, as discussed above, but also more broadly in terms of
conviviality.

4 Practices of Conviviality (and Its Impediment)

It is instructive to think about neighbourhoods as both centrifugal and cen-
tripetal flows rather than territorially bounded. In her seminal sketch of her
local high street in Kilburn, Doreen Massey (1991, 28) observes that “what gives
a place its specificity is not some long internalised history, but the fact that it
is constructed out of a particular constellation of social relations, meeting and
weaving at a particular locus.” This quality of “throwntogetherness” (Massey
2005) is at the heart of what characterises a neighbourhood. The bodies carry-
ing social relations themselves are arriving from other places at different times
on journeys that may not yet be complete. The neighbourhoods in which they
arrive can thus be thought of as “the contemporaneous existence of a plural-
ity of trajectories; a simultaneity of stories-so-far” (ibid.: 12). Here, the open-
ended possibility of everyday mundane social interactions that take place in
parochial spaces generates an ethos that invites the stranger. Empathy towards
the other emerges as a by-product of this “situated multiplicity” mediated by
the coming together of bodies, matter, and technology (Amin 2008: 19).

This explicit acknowledgement and accommodation of difference lies at
the heart of conviviality as an integral aspect of civic formation in public
space—however fleeting and momentary (Amin 2008). Conviviality—let us
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be clear—requires work and maintenance. This work, however, cannot be de-
rived from unequal hierarchical relationships. It is work that demands every-
day practices of support, reciprocity, and narratives of friendship. Conviviality
is not to be located in a premeditated collaboration that seeks to endorse a
cosmopolitanism from above (think of state instigated policies of multicultu-
ralism), but rather it is about being affected by the condition of the world to
create a “cartography of togetherness” (Rolnik cited in Nowicka & Vertovec
2014, 347). The openness of possible encounter borne out of this “thrown-
togetherness” and the ethical response it engenders cultivates a culture of
neighbourliness. This ethical impulse is at one and at the same time a learned
and an instinctive response to a given situation. In paying attention to one’s
relationships, virtues are disciplined and care of the self is practised (Zigon
2014, 21). That is not to say this relational ethic is always positive—as we all
know tension and conflict between neighbours is commonplace. The point
being emphasised here is there is an explicit acknowledgement of the other;
an encounter negotiated between the one who is present and the one who
arrives. This encounter does not happen outside of the sedentarist logic
championed by the nation-state. In fact, this encounter witnesses the collision
of two very different geographical imaginaries—producing ambivalence or
even dissonance.

Through a broadly consistent refusal to grant refugees the right to work, gov-
ernments ensure that the responsibility to provide welfare for refugees falls
squarely on the shoulders of international organizations. Refugees come to re-
gard local integration as a dim prospect; buttressing the logic of the host state,
which opposes integration in favour of creating a more vulnerable refugee
population that is able to induce greater financial resources from the interna-
tional community to share the cost of hosting refugees. It also marks the refu-
gees asrecipients of aid that the local population is not entitled to. Entitlements
bestowed through the auspices of the state were a point of contention between
marginalized communities on the peripheries of Baghdad. The bureaucratic
labelling of Palestinians as “guests” by the state was adopted in public dis-
course in Iraq. A popular Arabic proverb has it that the stranger should be well-
mannered—Ya gharib kun adib! Likewise, Palestinians in Iraq were expected
to know their place and show gratitude for the hospitality shown to them rath-
er than challenge the stratification that placed them below the status of citi-
zen. Fatima, a 4o0-year-old housewife from Mosul, told me:

Whenever there would be a problem between us and our neighbours or
someone, they'd remind us we are Palestinians living in Iraq. They'd say
things like Inta nazilwa dabchu ‘ala sath [you're a guest and you dance on
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my roof]. It’s an old Iraqi proverb that means you think you're better than
us; that you don’t even have respect for your hosts.

Top-down interventions to manage populations by the state in this way do
little to nurture practices of neighbourliness. Negotiating the encounter with
difference is done so from a distance produced by the nation-state that
exacerbates feelings of suspicion and mistrust. Shared histories and collective
memories of earlier migrations remain, however. In the camps of Southern
Damascus kinship ties already existed not only with Palestinian Iraqis that had
fled Iraq in the earlier phase of the crisis but with relatives that had settled in
Damascus following the nakba of 1948. Here is Fatima again. This time relating
her experience of being a refugee in Syria:

Dealings with Palestinian Syrians are good. They've supported us and
I don't feel like a foreigner around them. This is a Muslim Arab country, so
I don't have the sense of ghurba [exile and alienation]. It’s only that my
wider family is far from me that I feel like that I'm away from home. There
are so many similarities here and with our lives in Iraq; food, language
[...] yes, there are some differences but it’s not great. I feel like that we're
all Palestinians together here.

Fatima immediately associates the largely positive interactions she has with
Palestinian Syrians with not feeling foreign. Linking the two is the fact that she
is in a Muslim Arab country and as such has an understanding of how social
relations are structured and mediated. However, one cannot ignore that she
refers exclusively to Palestinian Syrians rather than Syrian society at large. As
with Syrian refugees in Athens, access to the city was limited. Palestinian
Syrians in Damascus were largely concentrated in Mukhayyim al-Yarmiik.

For others forcibly displaced from Iraq, the sense of ghurba was more
tangible. This is particularly the case for men who are expected to be bread-
winners in their households. The liminal space that refugees occupy; the
ambivalent position of the state toward Iraqi refugees generally, designating
them as guests and the issuing of fixed term residency status of 2—3 months,
adds to this sense of ghurba. This feeling of alienation may not initially stem
from relations with the host population but rather the bureaucracy of state
and surrogate state (Slaughter & Crisp 2008) that marks them as other, which
in turn creates a distinction for the host population. Here Abii Yasin recognizes
the effect this has on refugee and host community relations, narrating fears of
an uncertain future:
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It affects [you] even at the level of the people, and not the State. People
get to know that this house is not a Syrian or Palestinian Syrian house. So,
social interaction isn't entirely harmonious. Some people like Iraqis;
I mean I get on well with my neighbours. But, how do they deal with you?
You're not an ibn al-balad ... ] Up 'til now, I consider myself a guest, a
visitor here temporarily and then leaving. I don’t have any expectation of
permanent residence.?

The use of the expression ibn al-balad is telling. Literally meaning “son of the
land,” the term belongs to a category of terms used to highlight autochthony
and difference between those who belong and those who fall outside the
community. The term ibn al-balad fell into popular usage around the nineteenth
century at a time in which local populations were coming to terms with the
challenges of first having Turco-Circassian and then European colonialists
occupying the same social and geographical space (El-Messiri 1978). In
contemporary usage the term refers to someone who is legitimately entitled to
the resources and welfare of the state and denotes belonging. Rights and
citizenship are the bedrock on which the edifice of integration rests. For Abit
Yasin, it is the nation-state that produces the anxiety, creating a sense of
alienation. There is also ambivalence in the language that the state employs
with respect to Iraqi refugees. At one and the same time, they are shagig (full
brothers) and duyif (guests), which points to a more temporal stay. Oscillating
between the two categories refugees and host communities struggle to balance
unconditional hospitality—as a shagqiq the refugee is transformed into ibn al-
balad. Yet, the interventions of the Syrian state and humanitarian agencies
transform the refugee into a guest constrained by the limits of hospitality. By
affirming only negativerights and deflecting the burden of welfare responsibility
onto international humanitarian organizations, the Syrian government in
tandem with the UNHCR and UNRWA established a parallel system of welfare
protection that in fact marks refugees as others. This is contrary to the UN-
HCR’s own guidelines on refugee protection in urban areas, which aims to “re-
inforce existing fully authorized delivery systems, whether they are public,
private or community based” (UNHCR 2009a).

3 Author’s interview. Damascus, 18 November 2010.
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5 Mapping Togetherness

The right of neighbourliness, which at various times the Prophet granted or
was granted, emphasises relational understandings of rights. They are less
rights residing in individuals, but rather rights possessed by the Other who
seeks recognition (Soroush 2000, 62). Al-Ghazali notes that there are four kinds
of neighbour; each with a corresponding set of rights. The non-Muslim neigh-
bour who has the claim of neighbourliness rights over you; the Muslim neigh-
bour who has the additional claim of Islamic brotherhood; the non-Muslim
relative, who is also a neighbour, has both the right of neighbourliness and the
rights due from kinship. Finally, the Muslim neighbour who is also kin enjoys
all three claims of rights (Sherif 1975, 100). Everyday encounters are littered
with reference to real or imagined kin relationships. Fictive kin relationships
continue to be a prominent feature of propriety in the Arab and wider Muslim
world. Suad Joseph (1996, 200) observes that through the idiom of fictive rela-
tionships expectations of a set of moral or ethical practices is re-called in deal-
ings with the stranger to produce a “learned grammar of sociability” (Buonfino
and Mulgan 2009, 16). This we find in everyday colloquialisms that are liberally
sprinkled in languages spoken by Muslims—kolay gelsin! yitik al‘afiyih! khasté
nabashi! for whenever we find someone having done a kindness or worked on
our behalf.

The cartography of togetherness delineated by the nation-state recognises
only those already resident as citizens or those whom the nation-state has ad-
mitted onto its territory. The production of spatialities that this cartography
seeks to map cannot simply be reduced to those already resident. We must
recognise that for those the nation state seeks to make invisible, for whom a
clear legal relation to the nation state has not been established, an alternative
sociality is constantly being cultivated—a mobile commons that privileges
socio-cultural relations rather than a legal relation. It is in this world that vari-
ous categories of people on the move exist. In spite of their uncertain legal
statuses, people on the move inhabit and construct along with resident others
a “world of knowledge, of information, of tricks for survival, of mutual care, of
social relations, of services exchange, of solidarity and [a] sociability that can
be shared” (Hardt & Negri 2011, 190). In the following sections, we will consider
how “cartographies of togetherness” are imagined, inscribed, and interpreted
through an Islamic ethic of neighbourliness. Here I draw on observations from
a number of research sites: Calais, Athens, Damascus, and Urfa.

The so-called “Jungle” in Calais meets the criteria for what Isin and Rygiel
(2007) describe as “abject space.” Despite refugee life being “rendered invisible
and inaudible” by the state, spaces like the “Jungle” become sites for politics
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rather than spaces of abjection. This subtle difference they argue suspends the
logic of the nation-state and in so doing makes acts of resistance possible
(ibid., 184—5). A practical ethic has produced what Africa, a long term-resident
calls “a wonderful place” where he not only has neighbours but has “made six
thousand persons [sic] my brothers.” (Afrika et al. 2017). This, he says makes
him “a rich man” adding “and because of that I sleep in safety” (ibid.). This
practical ethic is founded in reciprocal relations where “respect with a little
smile [...] can solve everything here in the Jungle—everything. Because they
[refugees] are looking for respect” (ibid.). The main avenue of the Calais “Jun-
gle” was lined with Afghan and Eritrean restaurants. The proprietors of the res-
taurants, themselves refugees and migrants, did not simply organise the space
of their establishments for the purpose of dining. They recognised the needs of
their fellow travellers and permitted residents of the camp to stay at the restau-
rant, socialise with other residents, share information about possible routes
out of Calais, and charge their mobile phones. Warmth, conversation, and cups
of tea were at close hand for the residents of the camp biding their time in
these eateries. Here, we find a contemporary muakha among residents, con-
trasted with life outside of the “Jungle” in the cities of France where interaction
is often hostile—particularly with police.

To overcome the diminution of social and material capabilities, human
activity is re-interpreted through a solidaristic narrative of religion. Being a
refugee is de-stigmatized and moves beyond the totalizing discourse of
humanitarian and refugee law; mapping an alternative cognitive space in
which she is located (Bauman 1993, 148). Thus, while social space may be
constructed through a knowledge of propinquity, the learned grammar of
sociability or a cultural capital embodied as an Islamic habitus permits refugees
to read exile in Muslim majority countries as familiar and as home. ‘Arif, an
Iraqi refugee I met in Damascus in 2010, told me:

For Iraqis to leave Iraq it was hard. No one wanted to leave Iraq; they
needed a safe place to go. I found my belief in Islam makes it easier for me
to think about being a refugee. It’s a hard thing to do, to leave your home,
but I know that my Prophet did the same, and he was a refugee. If we
think about it, in Islam we see that borders are not important. There are
no nationalities. The differences are with language. All the land belongs
to God and you can find a place to live and work wherever you go.

An Islamic narrative allows refugees to re-imagine their migration. As ‘Arif re-
minds us: “all the land belongs to God,” i.e. territorial sovereignty belongs to
God rather than the state. Everyone has the right to move freely without
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hindrance—borders have no place under this schema. The Islamic narrative
demands that the stranger is entitled to “find a place to live and work wherever
[she goes].

Here we must also acknowledge that urban contexts are increasingly central
to the spontaneous self-settlement of refugees as they seek out secure places to
live and work (Pantuliano et al. 2012). Exploring hospitality extended to forced
migrants in the case of Greece, Katerina Rozakou (2012) contrasts the outsider
perspective of the state, INGOs, and international agencies administering to
the needs of asylum-seekers with that of a more culturally grounded approach
located in relations of solidarity between activists and migrants in the city. On
the streets of Athens, Rozakou (ibid., 574) observes, forced migrants are “attrib-
uted the power and agency that they typically lack in other aid contexts [...re-
versing] established hierarchies between the citizen and the noncitizen, the
indigenous and the stranger” However, hierarchical relations linger which
privilege “profoundly cultural” understandings of what it means to be host and
guest (ibid.). This then is the contradictory tension ever present in host-guest
relations. As Derrida (2000, 14) reminds us: “Hospitality can only take place be-
yond hospitality, only by deciding to make it come from beyond, by surmount-
ing hospitality which paralyzes itself on the threshold where it is” (emphasis
added).

The so-called “European refugee crisis” which saw over a million people
journey across the Eastern Mediterranean into Europe from 2015 onwards has
helped produce new socialities that attempt to move beyond hospitality and
towards neighborliness. In the city of Athens, migrants, refugees and some lo-
cal residents worked together to create and maintain autonomous housing col-
lectives or squats to welcome those who had been made immobile by the
European Union. In the absence of support from the formal humanitarian ar-
chitecture and the state, refugee residents of squats drew on collective and
personal memories of both the village and the ~ara—the urban neighbourhood
street wherein understandings of conviviality, mutual aid, and neighbourliness
are integral to longstanding socio-cultural traditions. This vernacular of
solidarity resonated and was made intelligible to local Greek activists who
themselves had extrapolated practices of mutual aid found in the village in
response to the crisis of austerity imposed by the Greek state and the European
Union—underscoring a “recontextualisation of village-hood” to locate hori-
zons of solidarity in the city (Rakopoulos 2016, 143).

This remains a partial horizon. Accommodation for self-settled refugees is
limited to very few neighbourhoods from 59 municipalities of the city. While
these neighbourhoods are conveniently located in the city centre and border
onto other neighbourhoods densely populated by migrants, it would be a
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stretch to suggest that the recently arrived refugees are connected to the city.
One resident of the Acharnon School squat told me, “the squat is great, we live
like a real community here. My family is here. My friends are here. It’s like a
small village.” When I asked whether there was much interaction with the
neighbours he replied, “there’s nothing to do, we don't really know anyone out
there. We spend most of our time smoking argileh in here.”

A shared sociability is clearly circumscribed here. The degree to which
encounter and interaction is possible for the residents of the squats is thus
heavily contingent on the networks of volunteers and activists choosing to
visit and contribute their time and resources at the squats. This can be
attributed in part to a lack of connectivity with the economic life of the
neighbourhoods where the squats are located. While the squats were arguably
conceived as an iteration of the mobile commons, their relational sense of
place remains hemmed in rather than being centrifugal and allocentric.
Opportunities for residents to reach out to other neighbours are limited and
constrained to the physical space of the squat where activists and volunteers
arrive to help meet the evident and urgent needs of residents.

Notions of karam or hospitality and generosity remain integral to Arab and
wider Islamic culture (Chatty 2014). In everyday relations forced migrants in
the urban context of the Middle East are able to maintain dignity or karama as
they negotiate their experience of exile—hospitality accounts for little if there
is no dignity.* While the prestige of the host is enhanced through acts of
generosity (Chatty 2014, 36; Shoukri 2011, 10), the refugee is able to retain a
dignity through everyday neighbourly interactions, which is often made
inaccessible through a securitized humanitarian gaze. A religious narrative on
conviviality takes us beyond hospitality by transforming the guest into a
neighbour.

Refugee-led community development responses are integral to opening up
spaces for everyday neighbourly interactions. These home-like spaces empha-
sise relational aspects of home (Taylor 2015) where protection and security is
found within ties of fictive and actual kinship rather than with international
NGoOs and agencies. They are not only spaces in which material resources are
accessed but familiar welcoming places wherein refugees are recognised as be-
ing more than just a case number—they are friends or part of a larger family.
They are quotidian everyday spaces, rather than spaces that are explicitly
labelled as religious, in which the potential to facilitate and maintain

4 Acommonly cited tradition of the Prophet states that among those who will not be exonerated
on the Day of Judgement is he who reminds recipients of his charity to them. See also the
Noble Quran 2:264.
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relationships with both guest and host communities is nurtured. They are con-
vivial “spaces where recognition as well as contestation and conflict can take
place” (Dikeg 2002, 244). Iraqi, Palestinian, and Syrian refugees I have worked
alongside over the past six years have all established self-help initiatives rhi-
zomatically connected to transnational networks of self-reliance. (Examples
include Beit 1sp and al-Rabita al-Falastiny fi al-‘Iraq in Damascus [Zaman
2016], and ad-Dar in Istanbul: <http://www.addarcenter.org/>) From the
security of these home-like spaces opportunities emerge for the refugee to be
both host and neighbour. A Syrian participant in the city of Urfa in Turkey
echoed exilic experiences of Iraqi and Palestinian refugees I had met in
Damascus; signalling the salience of neighbourly visits as a barometer of
meaningful relationships:

I like it when they (Turks) treat us equally and not as “poor” refugees.
When they visit and invite us to their homes—I feel normal and equal to
them. I'm not made to feel like a refugee. It's great when people call on
you like this. Visiting people’s homes like this means we have proper
relations.

6 Conclusion: the Right to Neighbourhood

The recovery and foregrounding of the concept and practice of jiwar invites us
to reconsider the distribution of rights and entitlements. It calls for an
interrogation of where the ummah is located and challenges us to think beyond
the constraints of methodological nationalism. The discursive move towards
relations of neighbourliness complicates binaries of citizen and non-citizen.
The concomitant shift away from notions of deserving and undeserving brings
less audible voices into the discussion. It asks us to reconsider rights and
obligations in light of those who are present.

Echoing the growing literature in critical urban geography on the “right to
the city” (Lefebvre 1967, Purcell 2003, Harvey 2003, Marcuse 2010), the right to
neighbourhood puts forward the case of enfranchising inhabitants of cities
rather than simply national citizens, a right of neighbourliness serves to pro-
tect the wellbeing, dignity and integrity of all those resident (temporarily or
otherwise) in a neighbourhood, including those who arrive as strangers. It pro-
tects the neighbourhood against the caprice of a neoliberal nation-state that
serves to defend the interests of those close to its centre. The right to neigh-
bourhood upholds not only social, cultural and political rights but economic
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rights also. Lefebvre (1967, 158) provocatively labelled the right to the city “a cry
and a demand” and it has been a clarion call for the left since. Peter Marcuse
writes “the demand is of those who are excluded, the cry is of those who are
alienated; the demand is for the material necessities of life, the aspiration is for
a broader right to what is necessary beyond the material to lead a satisfying
life” (Marcuse 2009,190). At a time where there is an increased enclosure of
public space in the city, there is heightened anxiety around the growing trend
for those who are excluded, alienated, and dispossessed to be corralled into
“abject spaces [...] where their existence is rendered invisible and inaudible”
(Isin and Rygiel 2007, 184).

The politics of propinquity (Amin 2004, 38) I am advocating here is far from
parochial. It does not serve to exclude those on the margins. Rather, social dis-
tance between self and Other are compressed and boundaries are recognised
as spaces to cross rather than bound. It understands an individual, a neigh-
bourhood, or a city to be part of a greater whole. Relationships are configured
radially. It is useful here to think of a concentric circle spiralling outwards, or of
a matryoshka doll—the spaces in between are not void but thick with mean-
ingful relationships producing “multiple geographies of affiliation, linkage and
flow” (ibid.).

The cultural geographer, Thomas Tweed (2006, 97) asserts that those who
ascribe to a religious worldview are guided by “autocentric” and “allocentric”
reference frames. The former can be equated with a concern for the care of the
self, whereas the latter refers to concern with that which is external to oneself.
These reference frames enable those who ascribe to religious beliefs and prac-
tices to orient themselves temporally and spatially by placing their bodies
within homes, homelands, and the cosmos. For those cultivating a virtue ethic
modelled on the Prophet Muhammad, geographies of affiliation flow outwards
beyond any circumscribed boundaries of the nation-state. In encountering the
stranger as a neighbour, virtues as learned, habituated dispositions take on
transcendent meanings that brings the believer closer to the love of God, as the
Muslim ethicists would have it. Thus, simultaneously providing both an auto-
centric and allocentric reference frame.
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CHAPTER 5

“Seeking a Widow with Orphaned Children’:
Understanding Sutra Marriage Amongst Syrian

Refugee Women in Egypt
Dina Taha
1 Introduction

Egypt currently hosts more than 200 thousand refugees registered by the UN-
HCR all living in urban communities. More than half, around 120 thousand are
from Syria! (ECHO Factsheet: Egypt, 2018) arriving after 2011. Fleeing one of the
worst humanitarian crises since World War 11, Syrians arrive to an economi-
cally troubled country and a politically polarizing atmosphere, where they face
a lack of opportunities and a high cost of living. Some Syrian women in Egypt
have drawn the attention of media, religious leaders, and advocacy groups by
marrying Egyptian men soon after arriving (Hassan 2015; Geha 2013). Social
media campaigns such as Lagjiat Lasabaya (Lajiat la Sabaya)? or “Refugees,
not spoils of war” (also rendered on their Facebook page as: Refugees...Not
Spoils) were ignited as a reaction to this practice in Egypt, as well as Lebanon,
Jordan and other Arab countries where such marriages have been facilitated,
encouraged and organized through different channels such as marriage bro-
kers, social media and religious organizations (Barkan 2012).

This paper is part of a broader study that I conducted for my fieldwork in
Egypt during the summer of 2017 where I interviewed thirty-three Syrian refu-
gee women who escaped the conflict in Syria and married Egyptian men post
201 once they settled in Egypt. It highlights a recurring notion that I came
across during many of the interviews—Zawaj al-Sutra (Protection or Shelter
Marriage). In such cases, the man is motivated to marry a widow, especially
that of another man who died because of war, with the intention of providing
her and her children with livelihood and emotional support. Such a practice

1 The rest are mostly from east Africa or Iraq (ECHO Factsheet: Egypt, 2018). These figures don't
include Palestinian refugees (see for instance: Palestine refugees: locations and numbers,
IRIN, 2010).

2 More information about the campaign available at: <https://www.facebook.com/Lajiaat.
Lasabayaa>.

© DINA TAHA, 2020 | DOI:10.1163/9789004417342_006
This is an open access chapter distributed under the terms of the cc-By-NcC 4.0 License.


https://creativecommons.org/licenses/by-nc/4.0/

68 TAHA

was arguably recurrent throughout Islamic history where many have suggested
it was encouraged in the Islamic tradition.

Muslim scholars’ increased interest in the ways Shari‘a cultivates ethics and
virtue beyond the legally binding provisions in the modern era is arguably nov-
el, compared to pre-modern scholars (Katz 2015, 26). Some factors can be
traced back to the impact of modernity and its repercussions on the emer-
gence of a modern (human) subject, as well as the formation of the nation-
state and codified law, particularly personal status law, in many Muslim
majority countries on the relationship between Islamic jurisprudence and Is-
lamic ethics (ibid., 25). This interest in incorporating ethical questioning due
to modern dictates, as argued by Tariq Ramadan, [should] change the founda-
tion and nature of Islamic legal reasoning, requiring a more holistic approach
and an understanding of the theory of knowledge “that generates meaning and
the ethical questions generated by social, scientific, and intellectual develop-
ment” (Ramadan 2017, 15). Thus, formulating legal rulings to govern forced mi-
gration, a phenomenon that emerged at the end of the second world war and
the prevalence of the nation-state as the dominant form of political gover-
nance, requires sufficient mastery over the field of knowledge that religious
rulings are based upon, including an understanding of the higher ethical ob-
jectives of Shari‘a (Magasid).

I approach the phenomenon of Sutra marriage from an anti-colonial theo-
retical framework which seeks to analyze and use local cultures as a tool to
resist “the everyday devaluation, denial and negation of the creativity, agency,
resourcefulness and knowledge systems” of non-Western cultures (Dei 2012).
Among the pioneers of Postcolonial Feminism, Gayatri Chakravorty Spivak
and Chandra Talpade Mohanty in particular have (re)developed the theories
of Frantz Fanon and Edward Said towards the creation of Postcolonial/Anti-
orientalist critical approaches of knowledge production to challenge Western
hegemonic ways of knowing. Mohanty asserts that portrayals of Third World
women as victims contribute to further marginalizing those women (Mohanty
1984). Anti-colonial frameworks, however, do not attempt to deny the exis-
tence of victimhood and victimizing dynamics in the Global South; rather,
they seek to challenge essentialized understandings of binaries such as victims
or agents.

My objective from offering an anti-colonial reading of this case study
is twofold: first, by shedding more light on the complexity of the woman
refugeeness through addressing women’s multidimensional and complex
forms of oppression and autonomy in the Global South, I aim to offer Islamic
scholars and jurists a critical language that responds to the often-orientalised
feminist and human rights advocates’ characterizations of gendered relations
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in non-Western contexts. Second, an anti-colonial feminist perspective show-
cases the need for having a “gendered” approach to Islamic fatwas. A gen-
dered approach can be traced whether in offering a “meaningful and healing”
solution to refugee women, and Muslim women in general, or in revisiting and
assessing the complex power dynamics that defines conjugal relationships of
the kind being addressed here.

Moreover, in response to the changing nature of global mobility and in
commitment to the anti-colonial principle that seeks to destabilize Eurocentric
hegemonic ways of knowing, the article also seeks to pose questions that push
the debates surrounding the ethics of migration today. Particularly, Can Sutra
marriage be considered an ethical and moral response to the gendered forced
migration? Can it be regulated to echo calls for gender equality and gender
empowerment? Who sets the rules about principles and notions of interna-
tional humanitarianism? How can we include cultural diversity, including gen-
der, ethnicity, and sexual orientation in ethics of migration? And whose voices
should be included in these discussions?

Hence, this is not an ethical, legal, or jurisprudential paper per se, but offers
important sociological insights to jurists in issuing fatwas that are better in-
formed about contemporary realities, gender discourses and forced migrants’
experiences. Sociology “as the study of the individual, society and the relation-
ship between structures and group processes” (Castles 2002) should assist ju-
rists, particularly with regard to understanding human mobility, in grasping
the societal dynamics of forced migration. A particular contribution relevant
to this study is introducing issues around identity (re)formation and the effect
forced migration might have on traditional gender roles in the modern (and
post-modern) world order as well as critiquing notions such as victimhood and
exploitation from both gender and forced migration perspectives.

I start by positioning this practice in Islamic jurisprudence and the role
played by the jurisprudential culture in defining Sutra marriage and its param-
eters. I then critically engage with a sample of contemporary fatwas in order to
trace the jurisprudential perception to Sutra as grounds for marriage and Sutra
marriage as a tool for shelter and aid to Muslim (women) refugees. Next, I re-
late the stories of three women to unfold the different trajectories and the
mixed experiences that Sutra marriage has taken with different Syrian refugee
women in Egypt. I seek to address these marriages from the women’s perspec-
tive in a way that goes beyond assessing them morally, but to expose the gaps
between the fatwa’s opinion, vision and advice and the application, especially
given the vulnerable status of many forced migrants. Finally, and using an anti-
colonial lens, I conclude with a discussion of (a) how the narratives discussed
pose theoretical and conceptual challenges to some central feminist concepts
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such agency and gender roles, and (b) some avenues through which sociologi-
cal research can offer Islamic jurisprudence a deeper understanding of the ex-
periences, and consequently the needs of some marginalized groups such as
refugee women in Muslim societies.

2 Sutra Marriage in the Islamic Jurisprudential Texts and Cultures

The term “Zawaj al-Sutra” has been used by both media and advocacy groups
to mean different things, including marrying rape victims (Barkan 2012; Natour
2016). In the fatwas below, three meanings of Sutra marriage emerge. First,
Sutra in the general sense means providing Iffa or chastity and modesty. In
that sense, marriage is considered as a means for the gratification of sexual
needs and procreation (Mir-Hossein 2003). Second, Sutra can be perceived as
a means for providing relief for rape victims (or women who committed
adultery and then repented). Third, Sutra can be used in the sense of providing
shelter, livelihood support and protection for widows and divorced women.?
The last meaning is the primary concern of this paper.

Keeping the above in mind, I turn to examining four fatwas that I was able
to authenticate from the Fatwa Center website. The Fatwa Center is a scientific
Islamic portal affiliated with the Ministry of Awgafand Islamic Affairs in Qatar.
It is concerned with answering questions related to the Muslim faith, worship,
transactions, ethics, behavior, and other matters.* The small sample size of the
selected fatwas goes back to the rigorous verification process. During this veri-
fication process I was committed to the following criteria: (1) excluding any
fatwas that did not mention the name and the credentials of the Mufti (jurist)
or the body of jurists responsible for issuing the fatwa; (2) excluding any fatwas
mentioned on social media or blogposts due to the overrepresentation of fab-
ricated fatwas, fake news, unauthenticated post-sharing about Islamic scholars
issuing controversial fatwas surrounding Syrian refugee women in particular;®
(3) excluding fatwas that were acquired orally, no matter how prevalent they

3 Inthe nineties, the notion of Sutra marriage started to gain cultural association with Muslim
war victims and refugee women. It began with Bosnian women in the late gos followed by
Iraqis and recently Syrians.

4 More information about the fatwa center available at: <http://fatwa.islamweb.net/fatwa/
index.php?page=aboutfatwa>.

5 For instance, a fake news was disseminated among different media portals that the Saudi
Scholar Muhammad al-‘Arifi issued a controversial fatwa allowing what they referred to as
Jihad al-Nikah. More information available here: <https://www.youtube.com/watch?v=
JLINI7MyWPk>.
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were. The latter contained fatwas acquired through personally asking a scholar
or those propagated during Friday sermons. This criterion also excluded fatwas
mentioned by some of my respondents during the interviews.

Most references relied on two avenues to justify and encourage Sutra
marriage for widows and divorced women. The first is by citing historical
incidents where the prophet himself or his companions were eager to marry
widows and divorced women (see for instance, AlHamoud, 2011). A second
avenue was through citing religious texts from Quran and Sunnah that
encourage Muslims to protect each other, especially the most vulnerable like
the poor, widows and orphans® and emphasize the reward for taking care of
them. For instance, it is reported on the authority of Abu Hurayra that the
Prophet said: “Whoever removes a worldly grief from a believer, Allah will remove
from him one of the griefs of the Day of Resurrection. And whoever alleviates the
need of a needy person, Allah will alleviate his needs in this world and the
Hereafter. Whoever shields [or hides the misdeeds of] a Muslim, Allah will shield
him in this world and the Hereafter. And Allah will aid His slave so long as he aids
his brother...” [al-Nawaw1 40 Hadith, no. 36]. In another report, the Prophet said,
“One who cares for widows and the poor is like those who fight in the way of Allah
or those who spend their days fasting and their nights praying.” [al-Bukhari Adab
al-Mufrad, chapter “The Virtue of Those Who Care for Orphans”—Agreed upon
hadith]. A third report states that Umm Sa‘ld bint Murra al-Fihri related from
her father that the Prophet, may Allah bless him and grant him peace, said,
“I and the guardian of an orphan will be in the Garden like these two (His two
fingers).” [al-Bukharl Adab al-Mufrad, chapter “The Virtue of Those Who Care
for Orphans”|

In all the four fatwas below, the notions of Sutra (covering, protection
or sheltering) and Iffa (chastity and modesty) were referenced explicitly or
implicitly as “noble” grounds and a reason for marriage. The fatwas address
cases involving widows, refugee women, or other vulnerable cases such as
rape victims and women who lost their virginity due to unlawful intercourse.
Following is a brief summary of each fatwa.

2.1 Fatwa (1): Marrying with the Intention of Providing Chastity’
In this fatwa, the inquirer is referring to some Facebook pages that facilitate
the marriage of Syrian women living in Egypt. He expressed his wish to provide

6 InIslamic figh, an orphan is someone who has lost their father or both parents before the age
of maturity.

7 The script of the fatwa was taken from: <http://fatwa.islamweb.net/fatwa/index.php?page=s
howfatwa&Option=Fatwald&Id=235441> (last accessed May 2018).
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chastity (‘Iffa) to a Syrian sister and asked whether this wish and intention are
permissible and if the mufii (jurist) has any advice for him. The fatwa responds
by confirming the permissibility of marrying a Syrian Muslim woman. In fact,
it encouraged the inquirer to do so because the intention of providing her with
chastity as well as emotional support in her hardship is an act that will be
rewarded generously.

2.2 Fatwa (2): Marrying a Widow with Orphans8®

In this fatwa, the inquirer seeks guidance for his intention to marry a widow as
a second wife but planning to keep it a secret from his first wife. He explained
that he sought this marriage in order to take care of her orphaned children but
then changed his mind last minute after realizing that his intentions weren’t
“pure.” He came to the conclusion that he can support the orphans without the
marriage or the secrecy. The fatwa responded by describing sheltering a widow
and her orphans through marriage as a good deed that would be rewarded. It
encouraged him to be honest with his first wife but clarified nevertheless that
he is not obliged religiously to inform her.

2.3 Fatwa (3): Marrying to Cover a Sin®

In this fatwa, a woman was asking about the legal and religious obligation on a
man she was in a relationship with and with whom she lost her virginity. She
mentioned that he has always expressed his loyalty to her and his desire to
eventually marry her, but his family ended up opposing the marriage. The
woman is asking the mufti to encourage the man to take responsibility for his
actions. The fatwa started by condemning both the man and the woman for
their behaviour and asserted that even though the man is not religiously
obliged to do so, he “should” marry her with the intention of applying Sutra to
her and he would be rewarded for his deed. The fatwa quotes the hadith
“Whoever shields [or hides the misdeeds of] a Muslim, Allah will shield him in this
world and the Hereafter...”

2.4 Fatwa (4): Marrying a rape victim'°
In this fatwa, the man states that after proposing to a girl, she asked to meet
him privately and confessed that she was raped at 17 and that she hasn't told

8 The script of the fatwa was taken from: <http://fatwa.islamweb.net/fatwa/index.php?pag
e=showfatwa&Option=Fatwald&Id=66438> (last accessed May 2018).

9 The script of the fatwa was taken from: <http://fatwa.islamweb.net/fatwa/index.php?pag
e=showfatwa&Option=Fatwald&Id=63748> (last accessed May 2018).

10 The script of the fatwa was taken from: <http://fatwa.islamweb.net/fatwa/index.php?pag
e=showfatwa&Option=Fatwald&Id=7994> (last accessed May 2018).
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anyone including her parents. He is asking for a religious opinion whether to
marry her. The fatwa responds that, under the condition that he can trust that
she is telling the truth, he should pray Istikhara (the prayer of seeking guidance
from Allah) and weigh in her religious devotion before he moves on with the
marriage. The muftistresses that there isno objection in marrying her especially
that what happened to her was beyond her control. The fatwa also encouraged
him, whether he decided to marry her or not, not to disclose her secret to
anyone and also cites the hadith “Whoever shields [or hides the misdeeds of] a
Muslim, Allah will shield him in this world and the Hereafter...”

From the above fatwas, one can notice that they are motivated to a large
extent by the mufii’s assessment of advancing the women’s interest. Each fatwa
encouraged an action based on the assumption that it will provide emotional
support to the woman during hardship, when it encouraged the inquirer to be
honest with his first wife, even though he is not obliged to, or when it advised
the inquirer not to disclose the rape victim’s secret. On the other hand, recall-
ing the relationship between Islamic jurisprudence and advancing virtue and
ethics, there were also common issues between the fatwas and their under-
standing of the woman'’s best interest, which create dilemmas for the contem-
porary understanding and application of social justice, especially for vulnerable
groups such as uprooted refugees. First, the fatwas place a huge weight in their
rationale and verdict on the “pure” intention of the man without identifying
accountability measures to protect the women from future potential abuse.
Second, they frame the marriage decision-making, or lack thereof, almost sole-
ly in the hands of the man and his discretion. Third, and most importantly,
they portray the woman as a one-dimensional character lacking any depth or
any form of varied experiences, agency or preferences. That is to say, the fatwas
do not pay diligent attention to the individual women’s circumstances. For
them, a rape-victim and the widow, a woman who lost her virginity and a refu-
gee, all have the same needs and are the same woman—“the” woman. This
woman is often portrayed as the victim who needs to be saved (by “the” man).

In the following section, I try to add a “face” to “that woman” in the above
fatwas while focusing on the experience of the refugee woman. In doing so
I demonstrate that different women have different approaches and under-
standing of Sutra marriage; and in many occasions, defy the “victim” image
that underlies the rationale and the verdict of many jurisprudential texts that
address marriage and spousal rights.
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3 Sutra Marriage: Stories from the Field

Three women that I came across during my fieldwork: Maha, Marwa and Nour!!
presented three interesting and variant trajectories to what they themselves
labelled as Sutra marriage. The three women are Syrian refugees who arrived in
Egypt after 2012 and settled in the city of ‘Ashir min Ramadan (or of Al-Ashir
for short), a newly industrial but suburban city in Shargiyya governorate and is
considered to be part of greater Cairo. The three women had children from
previous marriages and they all referred during their interviews to Sutra or
Sutra marriage. Marwa and Nour are siblings and they are in close acquaintance
with Maha. Despite all the commonalities, their stories present three different
understandings and outcomes to their marriage experiences.

4 Maha: Killing Two Birds with One Stone

Maha was in her g40s. She grew up in Damascus (commonly referred to as
Sham) in a well-off area. Unlike many of the Syrian women that I have inter-
viewed, she went to law school where she met her first husband and got
married after a “powerful” love story. When she got divorced, she refused to
marry for 11 years because most suitors requested that her children stay behind
with her family, which she firmly refused. After arriving to Egypt in December
2012 and settling within the relatively large Syrian community in the city of Al-
Ashir, like many of her counterparts, marriage proposals started to pour in.
When I asked her if she was seriously considering marriage to an Egyptian and
her motivation behind this marriage, her response was mainly focused on
emotional and social support that results from having a male figure in one’s life
in an Arab country.

D: But you weren't opposed to the idea of marriage?

M: No, because the situation was really tough to be honest. After my sib-
lings left (to Saudi Arabia) and my parents are old and all my sib-
lings are married, I thought that I have to get married.

D: And how did you generate income (before marriage)?

M: My parents

D: Oh, so you didn't need marriage for financial reasons but socially and
emotionally.

1 Pseudonyms were used to keep the participants identities anonymous.
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M: Iam very romantic, and there was a love story with my first husband,
so it was a tough situation because 10 years... it is like they say “emo-
tional drought” .... God bless my children.

So, when you got married you didn’t feel obliged to?

I had to get married. Like they say marriage is Sutra.

What do you mean marriage is Sutra?

2029

I found that without (marriage) many men crossed the line with me.
It is protection and support for me later on. And my kids too need a
father.

Of course, I was intrigued by the concept of Sutra so I asked her to expand a
little bit on her interpretation of its meaning and how she would explain the
Egyptian men’s eagerness to marry Syrian women. Her response reflects not
just a conscious understanding of the realities and driving forces of this notion
but also a sense of control of the situation. That is, in this kind of marriage, she
is also offering something in return not merely waiting to be saved or protected.

D: ... you mentioned that many (Egyptian men) wanted to marry you.
Did you ask them why?

M: They say they want to apply Sutra to my children. They don't say it
explicitly, but we get it.

D: So what do they say?

M: They don't say that “exactly” Of course, they appreciate our tidiness,
cleanliness, and beauty. But in some cases, they say it explicitly, like
in Marwa’s case: so that he would protect her (apply Sutra) and her
children and receive reward (religious oblation). Of course, it’s not
just for that (the oblation) but it’s also for himself. It’s like killing
two birds with one stone. On the one hand, he would receive a huge
reward that he raised her kids and on the other, she is Syrian. She is
going to make him happy and pleased. That’s the opinion of all of
them (the Egyptian men) because they have witnessed similar ex-
periences before their eyes and they have noticed our different na-
ture (compared to Egyptian women). For example, with my
husband, his friends would tell me: you switched him 180 degrees.
Even his kids...

Overall, Maha's marriage seemed to be a positive experience. Despite being a
second wife and going through a few hiccups due to the first wife’s resistance,
she expressed on multiple occasions that she carries respect to her current
husband, that she has fallen in love with him and that she was trying hard to
get pregnant for the second time with him. In fact, when asked explicitly about
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her marriage experience in Egypt compared to that back home in Syria, she
enthusiastically concluded that she is better off with her Egyptian husband
and that in general Egyptian husbands are better than Syrian ones largely due
to cultural and social habits.

5 Nour: “Tasting a New Fruit in the Market”

Nour was the youngest. She was 25 years old when her husband got killed in
Damascus a year and a half before our interview. She and her daughter were,
hence, forced to catch up with her family in Egypt a few months later after ill-
treatment at her in-laws’ household. Just a few months after arrival, a family
friend introduced them to an Egyptian man who is married with kids but was
searching for a Syrian widow to apply Sutra to. They had the religious marriage!2
three weeks after they first met. She noticed a change in her new husband’s
treatment and aloofness after the first month of their marriage that ended up
with separation just four months into the relationship. Despite her young age,
her negative experience and feeling of being used, Nour still demonstrated a
sense of agency and responsibility in both her decision to marry soon after ar-
riving to Egypt and her desire to remarry again after the failure of the first at-
tempt. Her justifications reflected deep self-awareness of her social position
and she was able to identify the best options and alternative to make the best
out of the situation.

So he told you he is married and he wanted to marry again in secret?

Yes

And what was your impression?

That his wife will eventually know by time. Nothing can be hidden

Didn’t you think, why would I be a second wife? I want to be a first
wife?

No

Why?

Because I have special circumstances, I am not a normal girl.

Don't you think that this is lowering one’s standards?

Dear, it’s not us. It's the world around us that forces us (to think and
act this way). Even if you are convinced, the society around you
won't be convinced.

99 =zg

Z9E9E

12 So she would be his lawful wife religiously but socially she still stays with her parents until
they prepare for the wedding and the new place. This facilitates his visitation and them
getting to know each other. Having sex would be lawful but is socially frowned upon. If
they separate, she is considered divorced but there are usually no documents to prove the
marriage and divorce.
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D: You are right

N: Excuse me, I'm sure your study showed you, but most of our society
is not like that. Even if you convince yourself.

D: Do you mean that you might be convinced with one thing but the
society obliges you to another?

N: Exactly. So why would I bother/pressure myself. If I wanted to marry
a single man, no one would want my daughter |...]

D: Oh so you mean you don't care if you are a first or a second wife as
long as your daughter is with you?

N: Yes dear. Excuse me but for women like us we don’t think about our-
selves, we think about our children. When you buy anything for the
house do you think of yourself or your son? [ ...] In my country, L had
my rights and I was able to manage. Here I am in a strange country.
Why would I work and humiliate myself, meet this and meet that,
the good and the bad? No, I apply Sutra to myself and my daughter
and find a human being who is honest and straightforward and of-
fers me a decent life. I'm not saying that I want a car and a big house.
Middle ground. A decent life....

For Nour, she knew there are social restrictions that are not just present due to
her gender and social status: a widow with a child, but also due to her forced
migration status and being in a foreign country. She was convinced that a
woman’s “natural path is to eventually get married.” Her forced migration sta-
tus, however, have turned this natural path, which might now comprise more
limited and slightly different options given her current social status, into a
solution, an opportunity, and even, one might argue, an advantage because of
her gender. Based on her rationale, other solutions such as working, as a
hairdresser, which was her job before she married her first husband, would
keep her away from her daughter and expose her to a relatively foreign culture
hence making her prone to exploitation and “humiliation” as she described it.
For her, marriage was the “safe” or the “decent” option, if not the obvious one
in her situation, especially given that her child was her priority. She expressed
her dissatisfaction with the idea of Egyptian men seeking a Syrian woman per
se and described some of them as “wanting to try the new fruit in the market.”

During our conversation, we were both trying to figure out the reason why
her ex-husband called the marriage off. She hesitantly confessed that, after alot
of insistence from him and despite the traditions, she agreed to have sex with
him once closer to the end of the first month. Soon after, his treatment and
attitude started to change which later escalated to the separation. We debated
a few theories to try to make sense of the situation. The “trying the new fruit
in the market” explanation was obviously the first and the most depressing
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amongst the potential explanations, especially after adding the intercourse
factor. His care about his first family and fear from destroying it was also an-
other explanation. A common theme amongst all the potential explanations
is that it seemed that Sutra, unlike the coming story, was not a strong enough
reason for this marriage to survive. In fact, basing this marriage solely on Sutra
created a fragile relationship, despite any noble intentions.

6 Marwa: “He Gave Me the Choice and I Chose Sutra”

Like her younger sister, Marwa’s husband was killed in the war five years ago
and soon after she moved with her parents to Egypt in 2012. Marwa seemed to
be more resourceful and demonstrated higher ability to act on her own than
her sister, despite having two kids and growing up in the same context. As soon
as she arrived in Egypt, she searched for a job and was able to move among,
and often fight for, a few decent office jobs that seemed to bring her great
satisfaction. She had two experiences with Sutra marriage, one of which was
incomplete. In this case, despite her father’s refusal, the Egyptian man, who
was also motivated by the religious oblation from supporting orphans,
promised her a monthly allowance for her kids. Three months in, however, he
asked her hand in marriage again, hoping that his commitment over three
months would make a good case for him. After being turned down for the
second time, he withdrew his commitment and she had to search for a job
again. In the second story, she meets her current husband who constantly
reminded her and her family that he is doing this for the children. In fact,
before they met each other in person, over the phone, he gave Marwa the
choice between Sutra (here implying Sutra through marriage) and just financial
support by giving a monthly allowance to her children. She picked the first
without hesitation. In the excerpt below, Marwa was describing her conflict
between agreeing to marry her husband whom she initially refused because of
his looks and between what Sutra would bring her and her kids:

D: ... and what were you looking for in a husband? Did you care about
love?

M: Yes, I did care, but I cared more about commitment and religious de-
votion. I cared about Sutra too.

D: What is the meaning of Sutra?

M: In my opinion, Sutra means a man... when you say “that’s it!” no one
is going to harass me, no one is going to impose themselves on me.
That's it! I am with this man and so I can rest mentally.
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Do you mean because he is going to be your support and back bone?

M: Yes... however up until that moment I wasn't sure how I felt. I was
destroyed but at the same time I had the motivation because of my
children [...] Of course my dad didn’t allow me to come outside and
meet him when he came the first time. I stayed inside and then my
husband said I just want to see the kids I don’t want to see her. [ am
here for the kids

Oh so he was referring to sheltering orphans?

M: Yes, and he didn't request to see me and my dad really appreciated

=

this gesture. He spoke with the children and gave my daughter mon-
ey, like allowance, and brought them sweets and he didn't see me
despite coming from a long distance. And then my father wanted to
see him for a second time and of course I saw him that time but at
this time I didn’t really approve of him.

Why? His looks?

M: Yes, he wasn’'t good looking. Can you believe that? I was concerned
about the looks! But now despite all the problems between us
I think he has a peaceful face and he has nice hair too. So I started to
see his good looks now.

After marriage?

M: Yes... slowly through his good treatment and concern about us. Even

=

=

until now. Yesterday I was asking him about something and he said
are the kids comfortable with it or not? I told him: “but I am not
comfortable,” so he responded: “I married you for the kids.”
Does that make you happy or upset?
M: Sometimes it makes me happy and sometimes upset depending on
the context.

=

Marwa, unlike her sister, didn't reject the idea of working to support herself
and her kids. In fact, she met her husband because she was searching for a job.
She has proven resilience and skill in acquiring jobs and expressed deep satis-
faction with her “printer, computer and very nice office.” However, despite try-
ing it and experiencing the satisfaction resulting from it, when given the
option, she still preferred marriage over working. When her current husband’s
first wife asked her: “didn’t you think about me? What would happen to me
when my husband marries a second wife.” She simply replied: “No, to be hon-
est, I didn’t think about you” implying that was already in a much worse situa-
tion and needed to take care of her own self first. Marwa, like Nour and Maha,
used her agency to assess the situation and her social position within it and
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took the decision that best served her interest, which extended in the three
cases to their children’s interest.

7 Discussion

The trajectory of the three marriages, despite the common label of Sutra, had
to do a lot with the man/husband’s circumstances, understanding and real
reasons behind the marriage. In Maha’s case, both the husband and the wife
were honest with each other about their intentions and need for intimacy. In
such case, Sutra had served as a bonus that reinforced a second marriage
against a resisting first wife and has potentially worked as a social justification
for the husband who was a public figure. In Nour’s case, while it is hard to
speculate the ex-husband’s real intentions, Sutra and the religious oblation
was not a strong enough reason for the marriage to survive. The husband’s
theoretical and moral understanding of Sutra marriage and his attempt to
apply it clashed with his “other” social life and probably conflicted, in his mind,
with modernist social dictates of the nuclear monogamous family. In Marwa’s
case, on the other hand, Sutra was the glue that kept the marriage together
thus far. The husband’s clear vision of marrying her for the sake of her orphaned
children played a major role in giving both the husband and the wife a reason
to keep going, despite all the problems as Marwa clarified. It was even a reason
for Marwa to fall in love with her husband later on in the marriage and for him
to hold on to this marriage despite his first wife’s constant call to get a divorce.

The above stories point to the major role the husband and his understanding
(or misunderstanding) of Sutra marriage play in determining the success of
the marriage. That said, the women on the otherhand demonstrated substantial
control in making and calculating the initial decision to get married. That is to
say, for the three women, the decision to marry using the rationale of Sutra had
its mitigating social pressures, some stemming from patriarchy and others
stemming from the uprootedness and their forced migration status. I argue
here that they all point to the fact that those mitigated social structures par-
ticularly gender and refugeeness can offer the refugee women an advantage
and an ability to manoeuvre traditions to serve their best interest. In other
words, facilitated but not entirely determined by the religious Sutra rhetoric,
their labeled “vulnerable” and “victim” status created by social factors, namely,
their refugeeness, gender, ethnicity: Syrians (compared to other sub-Saharan
refugees such as Sudanese, Eritreans and Somalis), and social position as wid-
ows/divorced-with orphaned children had provided them with an opportunity
and a solution that are not usually available to other displaced demographics
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in the same context. This statement complicates notions such as agency, vic-
timhood, vulnerability and exploitation to both the contemporary liberal fem-
inist and humanitarian discourses and to the justifications on which many of
the Sutra marriage fatwas are built.

7.1 Liberal Agency and Moral Agency

Agency in liberal feminist literature and imagination is understood ultimately
as the resistance to forms of domination and the capacity to realize one’s own
interestagainst custom (Mahmood2001). WhatIsoughtto demonstrate through
my respondents’ narratives is that while a deeper look into those women'’s
testimonies reveals a strong resemblance to the above definition, especially
regarding the pursuit of one’s interest, this notion of liberal agency captures
only a thin layer of those women’s experiences. In other words, restricting
ourselves to such definition of agency sharply limits our understanding of
those women’s subjectivities and experiences that were formed by and within
non-Western liberal cultural contexts.

The three cases above reveal that the women were still able to utilize
relational autonomy'® and agency—in its liberal sense, to pursue their interest.
A major fracture to this rhetoric, however, is that those women still prescribed
themselves to the traditional marriage institution and many other “patriarchal”
discourses. That was manifested in Maha’s statement: “a woman without a
man is like a tree without leaves”; Nour’s conviction that the woman’s ultimate
path is to get married; or Marwa’s decision to choose marriage over monthly
financial support when given the choice by her future husband. Here, the post-
structuralist Foucauldian concept of Subjectification that was later taken by
Judith Butler in her gender analysis, is particularly helpful. Subjectification
draws attention to power (and norms in Butler’s analysis) as both subordinating
or constraining and enabling. In other words, the modes that allow and create
agency are in fact the products of power operations (they didn't exist before
the dominance of this power). Personal preferences and gender roles are social
constructs dictated to a large extent by culture, upbringing and other social
forces. For instance, Nour’s conviction that marriage is the natural path to any
woman has helped form her options and preferences and shaped her
understanding of marriage as “the decent” option for her situation. It has also

13 Relational autonomy is the label that has been given to an alternative conception of what
it means to be “a free, self-governing agent who is also socially constituted and who
possibly defines her basic value commitments in terms of inter- personal relations and
mutual dependencies” (Christman 2004, 143). Recognizing relational autonomy as an
analytical tool helps us see those women as aware of their social position, aware of the
social transaction or the mutual benefit created by this form of marriage.
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helped set her priorities when it came to her obligations to her daughter as
well as her understanding of love and intimacy.

This is not to deny the patriarchal and unjust conditions, such as fear from
harassment or distress about personal safety, that underlie those women'’s so-
cio-cultural milieu and shape their preferences and decision to marry. Rather,
I want to pick up on Saba Mahmood’s argument which sought to problematize
a question that has dominated scholarship, such as: “how do women contrib-
ute to reproducing their own domination, and how do they resist or subvert
it?” (Mahmood 2001, 255). Here, I would like to recall the anti-colonial critique
that challenges the assumption that the desire to freedom from subordination
is universal and innate to human nature (ibid., 256). I argue that the decision/
desire to marry for those women is determined by a complex web shaped by:
(a) explicit/liberal understanding of agency and weighing one’s interest against
custom; (b) societal patriarchal dictations that re-articulate marriage as the
decent and almost the only solution; and (c) those women’s moral agency.
Such moral agency does not particularly aim to enhance one’s material interest
or status but rather to “attain a certain kind of state of happiness, purity, wis-
dom, perfection, or immortality” (ibid., 210). In short, those women have per-
ceived marriage as an agentive act not just in terms of promoting their
socio-economic interest or to manoeuvre social structure but also as a moral
and virtuous act that complements their existence and understanding of their
femininity and gender-which, recalling Butler (1990), should not be under-
stood as having an inner core or a value independent from the social.

7.2 Marriage, Intimacy and the Nuclear Family

Another conceptual challenge that the narratives of those women have im-
posed on liberal scholarship is the reconceptualization of the notion of mar-
riage. While not challenging the idea of marriage as an institution per se, many
of the women have posed important challenges to some of the core principles
of marriage as understood in a postmodern world. At first glance, and consis-
tent with the point made above about the multi-layered understanding and
embodiment of agency, one could identify some pragmatic motives behind
such challenges such as preferring and pursuing a polygamous marriage for
reasons such as wanting to be only part-time wives which gives them more
time for their children. Some others have also refused to register the marriage
officially and limited it to a customary contract for some calculated reasons
such as simplifying any potential separation especially in the event that they
wanted to leave the country. However, beyond those pragmatic motives and
throughout the narratives, one is able to trace malleable meanings of intimacy,
romantic love and the nuclear family which pose challenges to the simplistic
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explanations of gender inequality in non-Western, particularly in this case Is-
lamic, cultures.

For instance, despite her negative experience, Nour was actually pleased
with her ex-husband’s interest in applying Sutra to a widow and her orphaned
children. As a researcher, I was astonished by the fact that she would be happy
that someone is marrying her out of apparent charity. She clarified that she
appreciated his honesty and noble intention and she was convinced that
love, an important factor still, is a gradual process that will come later. When
I reflected back on my astonishment, I could trace in my rationale elements
of a colonized understanding of intimate relations that are often explained
through convictions about the nuclear family as well as individualized per-
ceptions, commercialized romantic expressions and monopolized affections.
This malleable understanding of marriage and gender identity should not be
understood merely in terms of strategic malleability, but that it also “emerges
because of her traditionally ascribed gender identity not despite of it” (Taha
2017, 117).

7.3 Reimagining Contemporary Jurisprudence
So far, I have spent time arguing for reimagining the meanings of agency, fam-
ily and marriage to understand the cultural complexity of those women'’s con-
sciousness and articulation of autonomy, intimacy and gender roles. Now I
want to direct the attention to how the above accounts and analysis are helpful
to contemporary Islamic jurisprudence, particularly in two main ways. First, as
was evident in the previous section, it destabilizes the orientalised portrayal of
Third World refugee women, particularly Muslim refugee women, as passive
victims of a primitive patriarchal legal system, here namely figh.'* Rather, the
women'’s accounts show how social restrictions and structures that produce
vulnerability due to gender and forced migration have simultaneously opened
new spaces and opportunities to, and have been utilized by, this social group.
Moreover, the accounts offer refugee researchers tools to explore new areas
and new meanings for notions such as shelter and resettlement. Thus, while
the latter might not necessarily be used in explaining the rational of a reli-
gious verdict, it still provides the jurists and Islamic scholars with a common
“language” with feminist and human rights advocates to engage in a meaning-
ful debate on gender dynamics, gender rights and gender-based violence in
Muslim societies.

That said, as a postcolonial feminist myself, my objective from this paper is
not by any means to deny forces of social oppression to women in Islamic, as

14 Almost always confused with and is known as sharia in the West.
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well as other, cultures. There is some extensive work by specialized ethicists

who identify areas of moral and ethical dilemmas surrounding Sutra marriage,

particularly from the male-perspective and as a product of patriarchal forces

(see for instance, Al-Khatib 2018). Rather, a second benefit from revisiting no-

tions such as agency, marriage and victimhood from a critical sociological per-

spective to contemporary Islamic Jurisprudence is to offer jurists a deeper
sociological understanding of the realities of women and particularly refugee
women in Muslim societies. Recalling Ramadan’s argument about the
imperative of mastering the field of knowledge for which a fatwa is being
developed, the process known as Ijtihad, or “when legal scholars working in
the field of social affairs produce an informed opinion (fatwa) on a given
subject where the texts are either open to interpretation or silent” that is both
scripturally and ethically informed (Ramadan 2017, 14), should particularly

benefit from such analysis. Hence, I would like to conclude by highlighting a

few sociological insights that are relevant to this case study:

— Understanding the larger forces and explanations that pushed the refugee
women to marry in the first place. Refugee women have been often portrayed
in sociological and anthropological studies as weak victims of war and vio-
lence and “thus in great need of protection from male family members or
from foreign humanitarian aid workers” (Young and Chan 2015). It is impor-
tant to recognize that accepting this perception uncritically would lead to
consolidating oppressive and marginalizing forces that continue to deter-
mine the experiences and the social position of women in Muslim countries
in general and Muslim refugee women in particular (Hajdukowski-Ahmed,
Khanlou, & Moussa, 2008). That said, it is also important to recognize the
patriarchal elements that shaped those women’s understanding of Sutra. For
instance, the three women agreed that marriage offers them a shield against
sexual harassment. Harassment could be due to their gender, uprootedness,
or both. Thus, while Sutra marriage can be argued as a practical, “decent”
and culturally relevant solution to many refugee women who are also single
mothers, it cannot be viewed in isolation from other unjust conditions, such
as fear from harassment or personal safety, that shape those women’s de-
cision to marry. Moreover, Mutaz al-Khatib, addresses some ethical issues
surrounding the patriarchal interpretations of Sutra marriage in Muslim-
majority societies that fail to engage meaningfully with issues surrounding
conflict of interest, subliminal levels of exploitation and coercion, and limit-
ing the purpose of marriage to pure lust and physical needs (al-Khatib 2018).
Understanding the double precarity of those women should contribute to
a better assessment in weighing the benefits (manfa‘a) and harm (darar) of
marrying refugee women. Which brings us to the next point.
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— Emphasizing knowledge about trauma, mental health and the double precar-
ity status of many refugee women. Many, if not most refugees, whether men,
women or children, experience traumatic events such as injury, destroying
of neighbourhood, residence and personal belongings, torture and
persecution, inhumane living conditions, witnessing the death of others
and close ones (Porter & Haslam 2005). For women refugees, gender-based
violence (GBV) is a particular threat. The latter is not just limited to physical
and sexual violence but includes psychological and emotional abuse as well
(Young and Chan 2015). As a result, many refugee women suffer from mental
health symptoms such as depression, anxiety, and posttraumatic stress
disorder (Guruge et al. 2009; Young and Chan 2015). Putting that in mind,
one cannot rule out the idea that despite suffering from an abusive
relationship, or even just an unhappy marriage due to factors such as
incompatibility, marrying based on what is available, romantic void or
feeling of unfairness due to a first marriage or the secrecy of marriage, some
refugee women will still choose or feel obliged to stay in that marriage (Ho
and Pavlish 2011). Hence, it is important when issuing fatwas like fatwa (1)
discussed above, to put notions such as trauma and double precarity into
account when considering the best interest of the refugee women. Double
precarityis the product of two elements: the woman’s gendered uprootedness
and the more than likely loss of her family and social support, as well as
precarity resulting from the marriage itself. Many such marriages are often
hidden from a first wife and even public spheres and in many cases, is not
registered i.e. customary or urfi marriage. The previous two criteria were
present, at least at some point, in Maha, Nour and Marwa’s stories. While
Maha and Marwa didn’t suffer major consequences from the precarious
status of their marriages, other than complaints about not seeing their
husbands enough, in Nour’s case, it didn't make it any harder on her ex-
husband to “try the new fruit in the market” and to eventually walk away
leaving her emotionally violated. In Nour’s story, however, the secrecy and
the precarious status of the marriage extended the harm to the husband and
his first family when Nour, who was full of vengeance and arguably still
suffering from war trauma, eventually called the first wife and informed her
about her husband’s “betrayal.” This puts us against the inevitable question
of how much protection does protection marriage or Sutra marriage really
offer to a refugee woman?

— Recognizing the blurry line between the man’s personal interest and his striv-
ing for religious oblation. Recalling the issues discussed above regarding
conflict of interest and subliminal levels of exploitation, the case of Nour
demonstrates that the intention of Sutra is not always enough to secure
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a “healing” solution to the refugee woman. In fact, more damage can be
caused if the fatwa does not tackle the complex factors that inform the deci-
sion-making process of many men and women in current Muslim societies
who are also highly influenced by modernity.!> Here, I am more accurately
referring to the Muslim world’s shock as a repercussion of “European” mo-
dernity. Such shock has made the Muslim cultures’ absorption of modernity
to be “extremely complicated and problematic” (Tagharobi and Zarei 2015).
One of the repercussions of modernity in some Muslim societies, particular
to our Egyptian case study, is the idea of the nuclear family or the monoga-
mous marriage that gathers a man, a woman and their decedents. The point
of dragging monogamy and polygamy to this conversation is not meant to
assess its rationale and ethics under contemporary conditions. Rather, this
paper, as emphasized throughout, is meant to offer a deeper sociological un-
derstanding of the realities and the forces dictating contemporary Muslim
societies for which fatwas are issued. A jurist’s grasp of the implications of
modernity and its impact on the emergence of a new sense of self amongst
Muslim men and women should thus be factored in when assessing the
modern world’s social, particularly gendered, issues. More importantly, such
implications should be considered in understanding and (re)defining the
“ethical” and the relationship between the legal and the ethical in Islamic
philosophy and jurisprudence.

Conclusion

Marriage as a tool to mitigate insecurity and precarity is not a novel practice to

Syrian women, with Bosnians and Iraqis before them. Studies on Tsunami

survivors (Hyndman 2007) and North-Korean female border crossers to China

(Kim 2014), elaborate interesting aspects of marriage as a survival tool for
forced migrants and migrants with a precarious status. Still, marriage between
Arab men and Syrian refugee women was proven to be a problematic issue that
has drawn a strong media and advocacy attention over the past few years.
Often described as exploitation due to the precarious status of many of the
women especially those in refugee camps, these marriages were labelled and
compared to forced marriages, sex trafficking and child marriage.

15

While it is hard to define, the term “modernity” was coined to capture the changes
occurring in Europe due to industrialization, urbanization and democratization. One
major change is a revolution in the human experience due to “the development of a new
sense of self, of subjectivity and individuality. This idea distinguishes the modern
individual from the traditional one” (Haferkamp, and Smelser 1992).
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This paper does not aim to understate gender-based violence and oppres-
sion to women all across the globe, Muslim cultures included. Nor is it con-
cerned with passing moral judgements or ethical evaluation to the phenomenon
and some of its repercussions, such as polygamy and the often-opaque marital
rights. It should be noted here, however, that the jurisprudential culture and its
ethical theories are not constant, nor do they spring from a void (Ramadan
2017, 8). As Ramadan puts it:

the historical circumstances and internal debates within Muslim com-
munities should not be overlooked. Relationships between political pow-
er, religious institutions, as well as internal conflicts between schools of
thought and jurisprudence all had an impact on the way moral values
were understood, organized and applied (ibid., 8).

Hence, the objective of this paper was concerned with identifying and dissect-
ing social structures, hegemonic discourses and power relations that explain
and shape both: gendered phenomena such as Sutra marriage as well as this
jurisprudential culture in order to better inform the contemporary ethics of
migration debates in a way that is inclusive and decolonized.

Along those lines, this paper is also a call to reflect on how the jurispruden-
tial culture that influences the jitihad process and sets the parameter for Is-
lamic ethical theories often mirror hegemonic discourses and reinforce
dynamics of social injustice. Thus, an equally important question that was left
out of this paper is the dilemma of the-more-than-possible politicization of
such moral parameters and the Islamic science of ethics. How could, for in-
stance, nationalistic ideologies motivate the connection between certain legal
norms and particular understandings of ethical principles? Marion Holms
Katz’s analysis of the notion of Haya’ (modesty) and how its cultivation be-
came “a central trope of legal discussions of veiling in the modern period” is a
case in point (Katz 2015, 26). While her argument was meant to clarify the evo-
lution of the relationship between jurisprudence and ethics in Islamic scienc-
es, her analysis draws attention to the problematic of how ethical parameters
and moral theories can be utilized to reinforce political ideologies.

In addition, a concurrent objective of this case study is to contribute to the
body of literature that aims to resist the misrepresented, simplistic and orien-
talised narratives that portray Muslim women, and refugee women in particu-
lar, as the passive victims and the Arab man as the oppressive pariah (see for
instance, Alhayek 2014). I have utilized an anti-colonial lens to offer a deeper
reading to the case of Sutra marriage in Egypt. While not without tension,
I propose that using an anti-colonial language when assessing the phenome-
non offers two benefits. First, it offers a critical language and a communication
tool to respond to accusations from contemporary international humanitarian,
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refugee rights and feminist discourses and conceptions. Such conceptions of-
ten stigmatize similar conjugal arrangements under notions such as exploita-
tion, sex trafficking and forced marriage. An anticolonial framework challenges
the foundations of such rhetoric by questioning, as was argued above, the un-
derstanding of notions such as agency and victimhood.

Second, an anti-colonial feminist lens proposes a gendered approach to ju-
risprudence that is more in touch with the reality of marginalized groups.
While one of the objectives of the paper was to demonstrate the difference
between vulnerability and victimhood and the fact that the refugee woman
may enjoy a substantial level of “relational autonomy” in the initial decision of
getting married, relying solely on religious oblation and the man’s “pure” inten-
tion from the marriage can be problematic to the trajectory or the end result of
the marriage. A gendered approach to the fatwa then, should reinforce the role
of the jurist beyond merely concluding the legal verdict to embracing a vision
of “ethico-religious obligations” and include principles such as Ulfa (friend-
ship, affection, and intimacy) (Katz 2015) to guide and rectify the society’s in-
tellectual and moral assessments of when and how to apply (or not to apply)
Sutra marriage to refugee, as well as other, women. Moreover, the fatwa should
offer provisions that effectively allow those women to exercise their marital
rights. Recognition of patriarchal social forces, trauma and precarity, the exag-
gerated power in the hands of the man due to the double precarity of those
refugee women along with the modernity shock are some elements that facili-
tate and inform this end.
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CHAPTER 6

The Islamic Principle of Kafala as Applied to
Migrant Workers: Traditional Continuity and
Reform

Ray Jureidini and Said Fares Hassan

1 Introduction

The paper is an attempt to identify the continuities and discontinuities be-
tween the religious Islamic notion and practice of kafala (kafala) and its con-
temporary application—with specific reference to the Gulf States where it has
been most prominently legislated and practiced. While much research has
been undertaken, mostly critical of the kafala as a system of oppression and
exploitation of migrant labour in the Gcc, there seems to be a consensus that
there is no relationship at all between the traditional Islamic concept of kafala
and its current application. In other words, it is argued that there is no evi-
dence of a “genealogy” that links the Islamic jurisprudence of kafala to its con-
temporary forms (Franz 2011, 98).

In a recent paper on the origins of the kafala related to migrant labour in the
GCC, the historian, AlShehabi (2019), provides documentary evidence showing
how the British colonial rulers, first in Bahrain and later other Gcc states from
the 1920s, introduced what was for them a system of sponsorship and surety,
but which was perfectly compatible with and adaptable to the principles of
kafala in Islamic law and custom. It was, he argues, a “cheap” means of control-
ling foreigners and having local citizens take responsibility for them. Thus,
there was no conscious decision on the part of the Muslim rulers of the region
to apply the traditional form of kafala under new circumstances in the Gcc
that required massive numbers of foreign companies and workers. Rather, in
this situation, the conflation of colonial rule and Islamic custom came togeth-
er serendipitously. Notwithstanding this historical backdrop, we think it is
worthwhile to attend to some of the nuances of the “old” kafala and the “new”
kafala in order to see more precisely: 1) how it came about; 2) what are the
similarities (apart from the name); 3) why the old kafala was modified into its
present-day arrangements.

It is argued that the modern Islamic state, through the right of the leader
(waliy al-amr and his siyasa sharyya), has the right, the power and authority
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to modify rules and regulations from traditional practices in accordance with
the public interest (maslaha). This is a political dimension that has not been
alluded to in previous accounts of the kafala as applied to contemporary man-
agement o