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Preface

In a speech at a Side-Event to the United Nations Oceans Conference in June
2017, Karmeau Vella, the European Commissioner for the Environment, Marine
Affairs and Fisheries, posed the question: ‘{w]hy do we need an ecosystem
approach? His answer was simple: ‘[b]ecause our future depends increasingly
on our capacity to manage the accumulation of human activities; our capac-
ity to take account of all the ways the oceans are used and their impacts; our
capacity to ensure that the health of the oceans, their productivity and self-
repairing capacity is not undermined. In Vella’s opinion it is now ‘impossible
to look into conservation and sustainable use of the oceans without taking an
ecosystem approach to ocean management’! In short, the ecosystem approach
to oceans management has come of age.

But what, exactly, is the ecosystem approach and how can it be implemented
to ensure that ocean ecosystems, resources and space are not exploited beyond
their natural limits? Where already over-exploited, as in the case of overfish-
ing or habitat destruction, how can the ecosystem approach be implemented
to restore ecosystem health? Moreover, how can the ecosystem approach be
implemented to conserve marine biodiversity, to sustain goods and environ-
mental services, to provide social and economic benefits for food security and
to sustain livelihoods?

It was a desire to explore these questions and to look for good examples of
the bridging or integration of the forces and logics that govern ecosystems and
the legal and administrative systems by which they are managed that gave rise
to this book. More precisely, the origins of this book lay in a conference held
at the Department of Law in the School of Business, Economics and Law at
the University of Gothenburg in November 2016 during which the authors and
other conference participants discussed the issues focusing on the following
themes: the conceptualization of the ecosystem approach in law; the relation-
ship between the ecosystem approach as a concept of law and ecosystems as
understood by natural science; the ecosystem approach and adaptive manage-
ment; the ecosystem approach and ecosystem services; multilevel interactions
in legal and natural systems; sea-land interactions; the relationship between

1 Co-organized together with the United Nations Environment Programme, the UNEP/MAP,
the Food and Agriculture Organisation and the General Fisheries Commission for the
Mediterranean. See <https://ec.europa.eu/commission/commissioners/2014-2019/vella/
announcements/un-ocean-conference-ecosystem-approach-regional-level-contributing
-implementation-sdg-14_en>.


https://ec.europa.eu/commission/commissioners/2014-2019/vella/announcements/un-ocean-conference-ecosystem-approach-regional-level-contributing-implementation-sdg-14_en>
https://ec.europa.eu/commission/commissioners/2014-2019/vella/announcements/un-ocean-conference-ecosystem-approach-regional-level-contributing-implementation-sdg-14_en>
https://ec.europa.eu/commission/commissioners/2014-2019/vella/announcements/un-ocean-conference-ecosystem-approach-regional-level-contributing-implementation-sdg-14_en>

X PREFACE

maps/mapping processes and legal and administrative measures; and partici-
pation and dispute management/resolution pertaining to marine resources.
Presentations related to both international and EU law as well as domestic law
and planning processes. The chapters in this book represent the outcome of
that conference.

As in any project of this nature, many thanks are due. First and foremost,
we offer our thanks to the Department of Law at the University of Gothen-
burg, which is where this project and the collaboration between the editors
first took root, Professor Rayfuse having been appointed as a Visiting Professor
at the Department for 2014—2017. While it is always invidious to mention a few
names only, we would like to thank all those who enabled, through their work
and commitment or through their financial contributions, Professor Rayfuse’s
appointment as well as the establishment of a Chair and an associated well-
endowed research environment in Ocean Governance Law at Gothenburg
University, thereby making this project as well as many others possible.

We are grateful to Henrik Jansson for his tireless editorial assistance in
preparing the draft manuscript. We similarly thank Brill Publishing for its
support for this volume and for the helpfulness of its staff, particularly Marie
Sheldon and Johanna Lee. Of course, this book would never have been possible
without the commitment and hard work of the authors and so our final and
deepest thanks go to each of them for their original and thought-provoking
contributions.

David Langlet and Rosemary Rayfuse
Gothenburg and Sydney, May 2018
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CHAPTER 1

The Ecosystem Approach in Ocean Planning and
Governance: An Introduction

David Langlet and Rosemary Rayfuse

1 Introduction

In theory, the need for an ecosystem approach to the management of natural
resources seems almost intuitive. The management and regulation of human
activities that affect species, ecosystems and natural processes should surely be
based on scientific knowledge of the wider systems and interactions in which
such species (including homo sapiens), ecosystems or processes are situated.
Moreover, to be effective, management measures should surely be designed
and continuously adapted with consideration to the scales and dynamics
(including the lack of full understanding) of ecosystem characteristics and with
the involvement of concerned stakeholders. Nevertheless, despite its appar-
ently intuitive appeal, the ecosystem approach, as a management principle, is
of fairly recent origin. The scientific ideas on which the ecosystem approach
is premised can be traced at least to the first half of the 20th century.! How-
ever, the approach only gained general recognition as a policy concept in 1995
when the parties to the Convention on Biological Diversity (CBD) agreed that
the ecosystem approach ‘should be the primary framework of action to be taken
under the Convention’? According to a ‘common understanding’ adopted by
those same parties, the ecosystem approach ‘is a strategy for the integrated
management of land, water and living resources that promotes conservation
and sustainable use in an equitable way ... It ‘requires adaptive management

1 R Edward Grumbine, ‘What Is Ecosystem Management?' (1994) 8 Conservation Biology 27.

2 CBD, Decision 11/8, Preliminary Considerations of Components of Biological Diversity Par-
ticularly under Threat and Action which could be taken under the Convention (Jakarta,
17 November 1995), para. 1. On earlier expressions of the ecosystem approach or ‘ecosystems
thinking’ in international law and policy, see Arie Trouwborst, ‘The Precautionary Principle
and the Ecosystem Approach in International Law: Differences, Similarities and Linkages’
(2009) 18 Review of European Community and International Environmental Law 26.
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to deal with the complex and dynamic nature of ecosystems and the absence
of complete knowledge or understanding of their functioning’3

A few years later, the 12 so-called ‘Malawi Principles for the Ecosystem
Approach’ were elaborated within the ¢BD framework and endorsed by the
parties to the Convention.* Among these principles is the recognition that
management objectives are a matter of societal choice (Principle 1) and
that the ecosystem approach should seek the appropriate balance between
conservation and use of biodiversity (Principle 10). In terms of how manage-
ment should be structured, the principles hold that the ecosystem approach
should be undertaken at the appropriate scale (Principle 7) and that manage-
ment should be decentralized to the lowest appropriate level (Principle 2). Eco-
systems must be managed within the limits of their functioning (Principle 6),
and while change is recognised as inevitable (Principle 9), objectives for eco-
system management should be set for the long term (Principle 8). In addition,
application of the ecosystem approach should involve consideration of all
forms of relevant information (Principle 11) and involve all relevant sectors of
society and scientific disciplines (Principle 12).

In practice, the application of the ecosystem approach is anything but intui-
tive. The various, and varying, features and complexities of both natural eco-
systems and human-created institutional, legal and administrative systems
make the effective implementation of the ecosystem approach both complex
and highly challenging. Given the vast number of complex issues to be consid-
ered in applying an ecosystem approach, it is difficult to stipulate universally
applicable rules of any significant specificity for the effective operationaliza-
tion of the approach. Nevertheless, despite these challenges, the approach is
now well established as a guiding principle in many contexts and its applica-
tion is often seen as a prerequisite for the successful management of ecological
systems.

In the international law context, the ecosystem approach has come to fea-
ture particularly strongly in the context of marine management. One early
iteration is found in Article 11 of the 1980 Convention on the Conservation
of Antarctic Marine Living Resources,® which requires any conservation or
harvesting and associated activities to be carried out with regard not only to
the maintenance of the ecological relationships between harvested and non-
harvested species but also to the broader marine ecosystem as a whole. The

3 CBD, cOP Decision v/6 Ecosystem Approach (Nairobi, 26 May 2000).

4 CBD, coP Decision vi1/u1 Ecosystem Approach (Kuala Lumpur, 9—20 and 27 February 2004).

5 Convention on the Conservation of Antarctic Marine Living Resources, Canberra, 20 May
1980 (into force 7 April 1982) (1982) 19 ILM 841.
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approach has also been endorsed by the parties to the Helsinki® and osPAR”
Conventions relating to the protection of the marine environment of the Bal-
tic Sea and North East Atlantic, respectively® and, at the global level, is deeply
embedded in the 1995 United Nations Fish Stocks Agreement.?

In EU law, the Marine Strategy Framework Directive (MSFD)! requires
adaptive management on the basis of the ecosystem approach to be applied
with the aim of attaining good environmental status and, according to the
Directive on marine spatial planning (MsPD),!! an ecosystem-based approach
will allow for an adaptive management which ensures refinement and further
development as experience and knowledge increase.’> The EU Water Frame-
work Directive (WFD),!3 which has great significance for marine waters, in par-
ticular in coastal areas, is also functionally based on an ecosystem approach
even though that exact terminology is not employed. In addition, the EU’s
common fisheries policy (CFP) aims to implement the ecosystem-based
approach to fisheries management so as to ensure that negative impacts of
fishing activities on the marine ecosystem are minimized.!#

Although the definition and principles provided within the cBD regime
remain a central articulation of the conceptual ideas underpinning ‘ecosystem-
thinking), there is continued discussion of what precisely the requirements for

6 Convention on the Protection of the Marine Environment of the Baltic Sea Area, Helsinki,

9 April 1992 (into force 17 January 2000) (1992) 2099 UNTS 195.

7 Convention for the Protection of the Marine Environment of the North-East Atlantic,
Paris, 22 September 1992 (into force 25 March 1998) (1993) 32 ILM 1075.

8 Record of the First Joint Ministerial Meeting of the Helsinki and ospar Commissions

(Bremen, 26 June 2003) (OSPAR/HELCOM statement), Annex 5 (‘Towards an Ecosystem
Approach to the Management of Human Activities’).

9 Agreement for the Implementation of the Provisions of the UN Convention on the Law of
the Sea of 10 December 1982 relating to the Conservation and Management of Straddling
Fish Stocks and Highly Migratory Fish Stocks, 4 August 1995 (into force 11 December 2001)
2167 UNTS 3.

10  Directive 2008/56/EC of the European Parliament and of the Council of 17 June 2008
establishing a framework for community action in the field of marine environmental
policy (Marine Strategy Framework Directive) [2008] O] L 164/19.

11 Directive 2014/89/EU of the European Parliament and of the Council of 23 July 2014
establishing a framework for maritime spatial planning [2014] OJ L257/135.

12 Directive 2008/56/EC (n 10), Art. 3(5) and Directive 2014/89/EU (n u), preambular
para. 14.

13 Directive 2000/60/EC of the European Parliament and of the Council of 23 October 2000
establishing a framework for Community action in the field of water policy [2000] O] L
327/ 1.

14  Regulation (EU) No 1380/2013 of the European Parliament and of the Council of 1 Decem-
ber 2013 on the Common Fisheries Policy ... (2013) OJ L354/22, Art. 2(3).
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an ecosystem approach are.’® Most of the legal instruments cited above do not
(clearly) define what is meant by such an approach. There are also a host of
related concepts, such as ecosystem-based management (EBM) and the eco-
system approach to management (EsaM), which are sometimes used more or
less interchangeably and at other times are ascribed more distinct meanings.'6
However, while the significance of a distinct terminology should not be dis-
counted, more pressing issues relate to the actual implementation of core fea-
tures of the approach and what lessons can be learned from the experiences of
implementation gained in various settings so far.

While a plethora of literature on the ecosystem approach already exists,
this literature is largely written from a natural science perspective,'” or from
the perspective of specific sectors, such as fishing.!® Analyses of the implica-
tions and applications of the approach in a marine context from a legal and
policy perspective are more scare.’® Based on this recognition, this volume
brings together a range of scholars, mostly but not exclusively from the legal
and social sciences, to provide a thorough analysis of different manifestations
of the ecosystem approach, including challenges encountered and potential
ways to manage these challenges. The focus is predominantly a European one,
both in a geographic sense and in terms of the law and policy that is analyzed.
However, the analysis is augmented by adding perspectives from other juris-
dictions, such as Kenya and the United States, thus allowing a more nuanced
understanding of the particular characteristics of the implementation of
the approach in Europe and of more universal challenges associated with the
effective achievement of management based on the ecosystem approach. As
discussed below, the chapters are grouped into three thematic parts followed
by a concluding chapter which seeks to draw out the lessons learned.

15 For examples of various definitions, see Rachel D Long, Anthony Charles, Robert L
Stephenson, ‘Key principles of marine ecosystem-based management’ (2015) 57 Marine
Policy 53.

16 See e.g. Sara Sderstrom and others, ‘Environmental Governance’ and ‘Ecosystem Man-
agement’: Avenues for Synergies between Two Approaches’ (2016) 17 Interdisciplinary
Environmental Review 1.

17  See e.g. David Waltner-Toews, James ] Kay and Nina-Marie E Lister, The ecosystem
approach: complexity, uncertainty, and managing for sustainability (Columbia University
Press 2008).

18  See e.g. Villy Christensen and Jay Maclean (eds), Ecosystem approach to fisheries: a global
perspective (Cambridge University Press, 2011).

19  See, however, Sue Kidd, Andy Plater and Chris Frid (eds), The Ecosystem Approach to
Marine Planning and Management (Earthscan 2011), and Vito de Lucia, ‘Competing Narra-
tives and Complex Genealogies: The Ecosystem Approach in International Environmen-
tal Law’ (2015) 27 Journal of Environmental Law g1-117.
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2 Cross-cutting and Critical Perspectives on the Ecosystem Approach

The chapters in Part 1 explore a number of cross-cutting issues and critical
perspectives on the ecosystem approach. In particular, while an ecosystem
approach has long been a central perspective in environmental management
and policy, it is still relatively new to the legal setting. Initiatives aimed at creat-
ing flexible and dynamic legal instruments have become increasingly common
but their interpretation and application has often been subject to criticism
relating to the perceived tension between legal certainty, identified as a core
tenet of (rule of law based) legal systems, and the flexibility and adaptivity
espoused by the ecosystem approach. This potential conflict is examined, from
different viewpoints, in the chapters by Niko Soininen and Froukje Platjouw
and by Brita Bohman.

Soininen and Platjouw (Chapter 2) take as their starting point the fact
that the three core EU directives relating to aquatic environments, the wrp,
the MSFD and the MsPD, all embrace the ecosystem approach as a leading
paradigm, either implicitly or explicitly. All three also prescribe what is often
referred to as a programmatic approach, i.e. an approach that involves the
adoption of cyclical and evolving plans and programmes as primary tools for
attaining environmental goals. In this prescription the authors identify a fun-
damental assumption of continuous change as regards management measures
and thus a need for the law to be adaptive. This need for adaptive management
of socio-ecological systems is underpinned by the insight that human under-
standing of such systems is incomplete and constantly evolving. Inevitably,
this raises questions about what adaptive law should look like in practise and
how such law may be reconciled with traditional features of law, such as legal
certainty.

Against this background, Soininen and Platjouw explore the linkages
betweenresilience, adaptivity and the rule of law and establish criteria for a sys-
tematic and analytic review of regulatory resilience. On that basis, they assess
the regulatory design of the three EU directives to identify possible shortcom-
ings of the programmatic approach in achieving an ecosystem approach, and
they propose alterations to the legal frameworks in question. Their analysis
reveals that while legal certainty may sometimes act as a hindrance to adaptiv-
ity, in other circumstances it can serve as a crucial mechanism for driving envi-
ronmentally friendly adaptive changes to social and economic practices. The
authors emphasise that, as a concept, adaptive law is neutral in the sense that
it sometimes furthers the cause of the environmentalist and at other times the
interests of industry. The actual outcome of adaptive mechanisms will ulti-
mately be decided by policy choices made in the design of regulatory goals
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and tools, and by scientific understanding of the socio-ecological systems. The
authors find that all three directives possess the substantive capacity to sup-
port socio-ecological resilience. However, they note that coherence between
the directives could be significantly improved and that the discretion of Mem-
ber States to balance different substantive goals is sometimes too broad.

Taking the regulation of eutrophication in the Baltic Sea as her object of
investigation, Bohman (Chapter 3) assesses the extent and manner in which
different aspects of the ecosystem approach can be identified in the regulatory
regime established primarily by the regional 1992 Convention on the Protec-
tion of the Marine Environment of the Baltic Sea Area (Helsinki Convention)
with its governing body HELcOM and the main marine related directives of
the EU. According to Bohman, the ecosystem approach has become the base
for a gradual and perceptible evolution of new normative tools in this regime,
shaping the way law is interpreted and applied. Nevertheless, even though
many of the features that typically represent an ecosystem approach are
reflected in the current regulatory setting for the Baltic Sea, the vagueness and
flexibility of their expression in the positive law leaves considerable leeway to
States in deciding on specific measures to be adopted. Still, Bohman finds that
the concept of the ecosystem approach promotes new ways of applying core
environmental law principles, in ways that are better adjusted to complex envi-
ronmental problems. Not only does the implementation of such features lead
to a more ecosystem-focused regulatory system, it might also facilitate more
effective implementation of regulatory requirements — even where traditional
compliance mechanisms are lacking. Bohman points to the development of a
process for making ecosystem assessments at different levels and identifying
what kind of regulatory actions might lead to the desired result as perhaps the
most important effect of the uptake of the ecosystem approach in the regional
regulation of eutrophication. She describes this as enabling a ‘managerial com-
pliance’ process that seems to bridge many of the uncertainties arising from
the regulatory structure and the complex environmental factors it seeks to
address. However, time-lags between measures taken and visible results, and
in the adoption of effective operational targets, offer real challenges even with
such a system in place.

In his contribution, Aron Westholm (Chapter 4) addresses the spatial dimen-
sion of the ecosystem approach from the understanding that marine manage-
ment is, to a large extent, a question of delimiting the ocean into smaller, more
manageable, units. As stipulated by Principles 2 and 7 of the Malawi Principles,
the ecosystem approach requires management to be ‘decentralised to the low-
est appropriate level’ and ‘be undertaken at the appropriate spatial and tem-
poral scales’. This inevitably raises questions as to the appropriate geographic
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delimitations, in terms of ecosystem functionality, and the appropriate man-
agement level within the administrative system for such governance.

Using a theoretical framework grounded in legal geography, and with the
transposition of the wrp, the MSFD, and the MSPD in Sweden as examples,
Westholm examines the way in which choices of management levels and geo-
graphical scales affect the functional application of the ecosystem approach.
This in turn enables an assessment of whether there is a coherent definition
of an ecosystem approach within EU marine legislation. He makes clear the
importance of choices of scale and level by demonstrating that the choice of
scale of what is to be governed inevitably entails sacrifices, either in detail, or
in how much of a particular marine ecosystem may actually be captured by the
governance regime. Westholm identifies similar effects associated with both
the choice of management level and of the administrative body that is tasked
with performing the management. As he notes, when legal frameworks fail to
provide clear or consistent guidance on the scale and level of the management
of ecosystems, the nature or content of the management is also likely to dif-
fer. Such discrepancies challenge the coordination of efforts, both within and
between States, which is essential to the governance of complex and intercon-
nected ecosystems.

Of course, different types of interactions between land and sea have influ-
enced human activity on land as well as at sea since ancient times. Indeed,
modern science now shows us how land-sea interaction (Ls1) involves both
natural processes across the land-sea interface and the interrelationships
between human activities in this zone. Against this evolving knowledge, Sue
Kidd (Chapter 5) explores the connection between LSI and ocean planning
and governance arrangements premised on the ecosystem approach prompted
by the EU’s MsP Directive. Focusing on what this connection might mean for
landward communities and for governance of the land, she identifies a range of
options and examples for institutional and legislative arrangements to address
LsI and shows how LsI can be addressed in a variety of ways and at a variety of
scales of governance. As she notes, consideration of how to effectively address
LsI has influenced the recent evolution of ocean governance arrangements at
various levels. Nevertheless, when analysing the current situation on the basis
of principles for an ecosystem approach, significant ocean governance related
challenges may be identified. These challenges call for further innovation in
approaches to governance to address LSI issues and to respond to the inte-
grated management of land, water, and living resources required by the eco-
system approach. According to Kidd, the introduction of new systems of Msp
heralds an era of governance experimentation that is not only focussed on
the ocean but also prompts change in established patterns of governance of the
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land. Importantly, however, basic levels of understanding are needed for wide
and meaningful engagement to take place and for society to make informed
choices regarding environmental trade-offs. This brings to the fore the notion
of ocean literacy which, as Kidd explains, is concerned with promoting behav-
ioural change not only at an individual level but also at a societal level.

In their contribution, Michael Gilek, Fred Saunders, and Igné Stalmokaité
(Chapter 6) focus on the role of the ecosystem approach in marine spatial
planning and its relationship to sustainable development. Having noted the
relative paucity of aspects of social sustainability in the literature on msp,
they develop an analytical framework to explore how different ecosystem
approach-practices reflect differing conceptions of sustainable development.
The authors argue that, in concrete situations, it is not possible to give equal
priority to all aspects of sustainable development, and that to understand how
these aspects are weighted in marine spatial planning, insights must be gained
into institutional arrangements and how policy goals are identified and negoti-
ated. The authors explore the utility of their framework through three distinct
case studies illustrating different MSP contexts in the Baltic Sea region. In each
of the case studies, the analysis focusses on stakeholder and knowledge inte-
gration, i.e. important aspects of social sustainability. The case studies demon-
strate that ecosystem approach principles for Msp developed at the interna-
tional level and in some national MSP settings acknowledge a wide definition
of the ecosystem approach. However, looking more closely at MSP practices,
a significant gap is revealed between espoused principles and the practical
implementation of the approach, especially regarding social aspects of sus-
tainability such as participation, social inclusion and knowledge pluralism.
While seeing possibilities for enhancing social inclusion and knowledge plu-
ralism in ecosystem approach and MsP processes by developing more detailed
guidance and requirements the authors see that as difficult to achieve in the
short term. As an alternative, they suggest the possibility of developing a par-
allel and complementary ‘Socio-cultural Approach’ (SA) which would focus
on how issues such as participation, procedural justice, social inclusion and
knowledge pluralism could be promoted in MsP.

Turning to a different aspect of the role of humans in the ecosystem
approach, an important element of the ecosystem approach, reflected in the
guidelines on the ecosystem approach adopted by the parties to the cBD,2 is
that humans are seen and treated as part of the ecosystem. In the final chapter

20  Convention Biological Diversity, Rio de Janeiro, 5 June 1992 (into force 29 December 1993)
(1992) 31 ILM 822.
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in this Part, Kees Bastmeijer (Chapter 7) explores what this recognition may
mean for implementing the ecosystem approach in marine planning by
examining the protection regime set up by the EU Birds Directive and the Hab-
itats Directive — known as Natura 2000 — and its implementation. The Natura
2000 regime applies to both terrestrial and marine ecosystems, although as
Bastmeijer notes, comparatively few marine sites have been identified to date.
Nevertheless, particularly when compared to the more recently adopted MSFD,
much experience has been gained from the implementation of the Natura 2000
regime, particularly in the context of legal debates focused on the relation-
ship between human ambitions and effective protection of nature. Drawing on
implementation practice from The Netherlands, Bastmeijer explores the legal
nature of the Natura 2000 regime and various attempts that have been made to
undermine its protective capacity in the name of economic necessity.

As Bastmeijer notes, the Natura 2000 regime is not explicitly based on the
ecosystem approach. Nevertheless, the regime leaves considerable space for
this approach to be applied implicitly, and he demonstrates how the charac-
teristics of an ecosystem-based approach connect well with the requirements
of the Natura 2000 regime. In doing so he demonstrates how Natura 2000 may
also play an important role in implementing ecosystem-based management
in the marine environment. Importantly, Bastmeijer notes that EU legislation
relating to the protection of the marine environment appears to allow for more
explicit balancing of interests compared to Natura 2000 and he cautions against
the risk of giving ‘humans’ too dominant a position in the ecosystem, thereby
potentially undermining the effectiveness of an ecosystem-based approach. As
he notes, in practice, the notion that humans are considered part of the ecosys-
tem can easily become an excuse for its over-exploitation. In order to remedy
this situation, and in view of experiences with the Natura 2000 regime, he calls
for implementation of the MSFD to be based on a solid scientific definition
of ‘good environmental status’ and that social and economic interests should
not be permitted to compromise this definition. Rather, the achievement or
maintenance of such status should be seen as constituting the very fundament
of implementation efforts.

3 Participation and Collaboration

Public participation and stakeholder engagement and collaboration have been
identified as core tenets of the ecosystem approach in ocean governance, not
least due to their contribution to acceptance, ownership and support for man-
agement measures. The chapters in Part 11 of the book examine various aspects
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of the evolution, impact and practical implementation of public participation
in ocean governance.

In her contribution, Antonia Zervaki (Chapter 8) examines the issue of pub-
lic participation in the context of MsP. Initially introduced strictly for envi-
ronmental management, MsP has undergone a gradual shift towards a more
comprehensive perception of the spatial allocation of human activities and
natural processes. It has evolved into a multipurpose organizational frame-
work, founded on the ecosystem-based approach, aiming at the comprehen-
sive management of different and often conflicting uses and processes relating
to marine space. Zervaki assesses the evolution of the normative premises of
MsP public participation based on an analysis of the relevant acquis of inter-
national institutions and the experience of certain national and sub-regional
MsP ventures in the EU. She traces the development of public participation
in MSP from an international soft law framework to regulation at the regional
level and then engages in an assessment of actual practice of Msp public par-
ticipation focusing on the experience of EU member states and MSP coopera-
tion among national authorities and/or stakeholders at the sub-regional level.
Based on this analysis Zervaki shows that, although originating from the sphere
of environmental protection, public involvement in MsP, in line with the eco-
system approach, contributes to a wider shift in maritime governance from
a traditional (inter)governmental logic to one where management of ocean
affairs naturally involves actors such as international organizations, advocacy
groups, ocean users and individuals. Further linking Mmsp to the UN sustain-
able development goals could promote public participation in MSP moving
from consensus-seeking to the creation of multi-stakeholder partnerships in
line with Sustainable Development Goal 17 on the revitalization of the global
partnership for sustainable development.

Anne-Michelle Slater and Alison MacDonald (Chapter 9) let us follow the
execution of and insights gained from an elaborate exercise in participatory
decision-making relating to Msp in Scotland. The Cooperative Participatory
Evaluation of Renewable Technologies on Ecosystem Services (CORPORATES)
Project, was carried out by an interdisciplinary research group in order to
provide a decision-making framework that would balance socio-economic
and ecological issues. It combined the growing body of academic thought and
policy work concerning implementation of the ecosystem approach with
people having direct experience and knowledge of the local marine environ-
ment in order to develop a process for implementing the ecosystem approach
in marine planning decisions. The aims of the project were to clarify whether a
process could be developed that linked ecosystem services with MsP; to exam-
ine how the role of the law could be maximised to enable and enhance the
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development and implementation of the process; and to assess whether such
a process could increase acceptance and understanding by all stakeholders
in decisions relating to the location of large scale Marine Renewable Energy
installations. As part of the process both the research team and the stake-
holder participants gained insights into the role of law in the participatory
process which influenced the design of the process as well as the researchers’
conclusions.

One clear conclusion was that the implementation of such collaborative
processes can build greater and shared understandings of the ecological and
policy linkages and interactions and that deliberative techniques can reduce
conflicts and facilitate planning. Another valuable insight was that although
MsP itself is often regarded as a holistic process, effective planning and deci-
sion making in the marine environment require consideration of a compre-
hensive context beyond msp legislation and policy. Interestingly, contrary to
what had been expected, the existing legislative and policy framework was
found to provide sufficient support for the decision-making process and to
support the implementation of an ecosystem approach, provided that the law
was understood and fully embedded into the participatory process.

4 Thematic and National Perspectives and Experiences

The chapters in Part 3 of this book examine a number of experiences in imple-
menting the ecosystem approach in practice at the sectoral and national level.
As the human activity that perhaps most immediately and strongly impacts
marine ecosystems, fishing is an inevitable theme for any attempt to apply a
comprehensive ecosystem approach to marine governance. At the same time,
it haslong seemed an almost intractable challenge to submit fishing policy and
practice to such conditions as to make it compatible with diverse and healthy
marine ecosystems. In her contribution Jill Wakefield (Chapter 10) queries why,
despite being explicitly required, ecosystem-based management has failed to
find traction under the EU’s common fisheries policy (CFp) and why achieving
good environmental status for EU waters, as currently defined, may not render
EU seas resilient and productive.

Despite the serious state of many fisheries and their associated ecosystems,
and the recurring revisions of the crp, Wakefield identifies a severe disjunc-
ture between EU policy on fishing and on the environment. The historical leg-
acy of fisheries regulation in the EU having developed from and been imbued
with the logic of agricultural policy, has resulted in a policy that is ill equipped
to deal with the challenges of what is — unlike agriculture — essentially an
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extractive industry. While the conservation of fish and other marine biologi-
cal resources within the frame of fisheries policy is under the exclusive com-
petence of the EU, the Union has failed to achieve a consistent approach to
marine management and conservation. Although the environmental objec-
tives of the MSFD are dependent on fisheries being conducted in a manner
consistent with achieving good environmental status by 2020, there is no
formal requirement to this effect, and in practice the MSFD has very limited
impact on fisheries policy. Wakefield concludes that achieving both economi-
cally and environmentally viable fisheries will require subjecting the CFP to
the terms of the MSFD and making extractors pay the full cost for the use
of the marine living resources.

Eva Schachtner (Chapter 11) provides an in-depth assessment of the imple-
mentation and operationalisation of the ecosystem approach in Germany,
one of the largest and most influential EU member states. Her focus is on the
extent to which the German legal provisions for marine spatial planning and
the spatial plans adopted for the German EEZ correspond to the requirements
of the ecosystem approach. She finds that, to a large extent, the legal provi-
sions and the plan are consistent, although there is still considerable scope for
improvement with regard to the outcome of the planning process in terms of
the content of the actual spatial plans. Taking a more forward-looking perspec-
tive, Schachtner also explores the potential of the current legal framework to
achieve improved environmental protection in the forthcoming, second gen-
eration of spatial plans, by assessing whether the spatial planning tools are
flexible enough to reflect the characteristics of ecosystems and whether fur-
ther components need to be added to these tools.

As a basis for her assessment, Schachtner makes use of the 2016 Guideline
for the implementation of ecosystem-based approach in Maritime Spatial
Planning adopted by HELCOM and vAsaB,2! which constitute a recent compi-
lation of elements of the ecosystem approach. In line with Westholm'’s analy-
sis in Chapter 4, she identifies the distribution of MSP competences spatially
and between public agencies as a potential threat to the holistic management
required by the ecosystem approach. In particular, while EU law expects
Member States to ensure protection of the environment as well as promote
the sustainable development of various uses including energy generation,
maritime transport, fisheries and aquaculture, the balancing of these dif-
ferent objectives in the MsP framework is largely left to the Member States.

21  VASAB is an intergovernmental multilateral co-operation of 11 countries in the Baltic Sea
Region in spatial planning and development, see further http://www.vasab.org/index
.php/about-vasab accessed 15 January 2018.
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Schachtner thus notes that the degree of progress towards ecosystem protec-
tion in Germany, as in other Member States hinges on the political will to see
marine spatial planning not merely as a coordinating mechanism, but as an
instrument for effectively implementing ecosystem-based management.

In his contribution, David Fluharty (Chapter 12) puts application of ecosys-
tem approach in Europe in a comparative light through a vivid account for
the complex manifestations of ecosystem based marine management in the
United States. In contrast to the EU, where the ecosystem approach is intro-
duced in a top-down fashion through the implementation of marine direc-
tives, the situation in the US is much more heterogeneous with a variety of
approaches that collectively cover the main topics of the EU Directives while
leaving much regional autonomy in terms of policy implementation. Fluharty
identifies five principal and partly distinct approaches to achieving ecosystem-
based ocean management which are being pursued in the US, four of which
are further examined in the chapter. This diversity is reflective of the absence
of a clear or formally defined view of what marine ecosystem-based manage-
ment is to achieve and results in uncoordinated and sometimes competitive
processes.

As Fluharty’s review of the evolution of marine policy in the US reveals,
much more is known about marine ecosystems than is being applied when
making management decisions. In addition, there is continuing resistance
against allowing ecosystem-based management to play an effective role in
assessing trade-offs between competing interests. In practice, there is little
recognition of the fact that all ocean activities take place in an ecosystem con-
text. At the same time, Fluharty finds that the combined effect of various laws
and policies does form a foundation, although a fragmented one, on which
ecosystem-based management approaches can build. He notes that the appe-
tite in the US Congress for comprehensive, ecosystem based marine manage-
ment-oriented legislation appears to be very small. Thus, given the absence of
sufficient public and political support for consolidating the legal basis for a
more comprehensive policy, the extent to which the US will have an ecosystem
approach to marine management is likely, for the foreseeable future, to remain
the cumulative effect of multiple stands of policy and implementation.

As a further outlook beyond Europe, and as a concrete illustration of land-
sea interaction and the significance of land policy for the marine environment,
Collins Odote (Chapter 13) uses wetlands as a lens to assess the application of
the ecosystem approach to coastal areas and ecosystems in Kenya. Tracing the
causes of the rapid loss and degradation of wetlands to the fact that it is only
recently that their value for society has been recognized, Odote notes that for
a long time their main perceived utility lay in their potential for conversion
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to farmland. Drawing on the Malawi Principles as well as the ecosystem wide
approach taken by the Convention on Wetlands of International Importance
especially as Waterfowl Habitat (Ramsar Convention),?2 Odote explores the
legal preconditions for effective protection of coastal wetlands. He explains
that, since 2013, Kenya has had an Integrated Coastal Zone Management Policy,
but that much remains to be done to fully move from a single species approach
to one that is inclusive, integrated and adaptive in line with the requirements
of the ecosystem approach. The management process, which in view of the
complexity of the challenge must be incremental and collaborative in nature,
also needs to better align planning processes and structures to the linkages
between land and water.

5 Conclusion and Outlook

In Part 4 of the book, David Langlet and Rosemary Rayfuse (Chapter 14) draw
on the different perspectives and experiences provided in the preceding
chapters in order to identify common themes and challenges as well as dis-
tinctive features of the understanding and operationalization of the ecosys-
tem approach in different substantive fields and in different jurisdictions. The
chapter highlights important insights and points to remaining challenges that
require further work in terms of practical implementation as well as research.

22 Convention on Wetlands of International Importance especially as Waterfowl Habitat,
Ramsar, 2 February 1971 (into force 21 December 1975) (1972) 11 ILM 969.
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CHAPTER 2

Resilience and Adaptive Capacity of Aquatic
Environmental Law in the EU: An Evaluation and
Comparison of the wrD, MSFD, and MSPD

Niko Soininen and Froukje Maria Platjouw

1 Introduction®

Over the past 50 years, humans have changed aquatic marine and freshwater
ecosystems more rapidly and extensively than in any comparable period in
human history. These changes have been the effect of meeting growing needs
for aquatic ecosystem services crucial for sustaining economic and social
development.! Aquatic ecosystems provide benefits for humans in terms of
transport, irrigation and agricultural production, aquaculture and fish produc-
tion, drinking water, water purification, climate regulation, water retention,
disease management, production of renewable energy, and recreation, to name
but a few.2 Aquatic ecosystems and the related social systems need to maintain
their core functions (resilience) to safeguard the provisioning and sustainable
use of these services. Accordingly, the ecosystem approach has been the gover-
nance concept of choice for international and European policymakers.3
Three important European Union (EU) directives regulating the planning
and management of aquatic environments embrace the ecosystem approach

Parts of this research were done under the Winland Project and the BlueAdapt Project, which
are funded by the Strategic Research Council of the Government of Finland.

1 United Nations Environment Programme, Millennium Ecosystem Assessment, Living
Beyond Our Means. Natural Assets and Human Well-being. Statement of the MA Board
(Island Press 2005).

2 B Grizzetti and others, ‘Assessing water ecosystem services for water resource management’
(2016) 61 Environmental Science and Policy 194.

3 The cop 5 Decision v/6 of the Convention on Biological Diversity (adopted 22 May 1992,

entered into force 29 December 1993, 1760 UNTS 79) defines ecosystem approach as follow-

ing: ‘The ecosystem approach is a strategy for the integrated management of land, water and
living resources that promotes conservation and sustainable use in an equitable way. See also

V De Lucia, ‘Competing Narratives and Complex Genealogies: The Ecosystem Approach in

International Environmental Law’ (2014) 27 Journal of Environmental Law g91; FM Platjouw,

Environmental law and the ecosystem approach: Maintaining ecological integrity through con-

sistency in law (Routledge 2016).

© NIKO SOININEN AND FROUKJE MARIA PLATJOUW, 2019 | DOI:10.1163/9789004389984_003
This is an open access chapter distributed under the terms of the prevailing cc-By-NC License at the time
of publication.
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as a leading paradigm for their design and scope, either implicitly or explicitly.
While the Water Framework Directive (WFD)* seeks to prevent the deterio-
ration of freshwater ecosystems and restore their good ecological status, the
Marine Strategy Framework Directive (MSFD)? seeks to accomplish somewhat
similar goals within the marine environment. The Maritime Spatial Planning
Directive (MsPD),5 although containing a broad set of goals, is designed to
help with the implementation of the MSFD.”

All three directives have adopted what is commonly referred to as a pro-
grammatic approach. In a nutshell, this means that cyclical and evolving plans
and programmes are used as primary tools for attaining environmental goals.®
This is in line with a widely-accepted view that one of the main mechanisms for
achieving the ecosystem approach is adaptive management (and planning).®
As emphasized at the international level by the Secretariat of the Convention
on Biological Diversity:

The ecosystem approach requires adaptive management to deal with the
complex and dynamic nature of ecosystems and the absence of complete
knowledge or understanding of their functioning. Ecosystem processes
are often non-linear, and the outcome of such processes often show time-
lags. The result is discontinuities, leading to surprise and uncertainty.

4 Council Directive 2000/60/EC of 22 December 2000 establishing a framework for Commu-
nity action in the field of water policy [2002] O] L 327/22.

5 Council Directive 2008/56/EC of 17 June 2008 establishing a framework for community
action in the field of marine environmental policy [2008] O] L164/19.

6 Council Directive 2014/89/EU of 23 July 2014 establishing a framework for maritime spatial
planning [2014] O] L257/135.

7 MSFD preamble 22; European Parliament, ‘European Parliament legislative resolution of
17 April 2014 on the proposal for a directive of the European Parliament and of the Council
establishing a framework for maritime spatial planning and integrated coastal maritime spa-
tial planning and integrated coastal management’ COM (2013) 0133.

8 See more on the programmatic approach F Groothuijse and R Uylenburg, ‘Everything accord-
ing to plan? Achieving environmental quality standards by a programmatic approach’ in
M Peeters and R Uylenburg (eds), EU Environmental Legislation — Legal Perspectives on Regu-
latory Strategies (Edward Elgar Publishing 2014) 116, 123-125 and 142—143; L Squintani and
H van Rijswick, Improving Legal Certainty and Adaptability in the Programmatic Approach’
(2016) 28 Journal of Environmental Law 443, 444.

9 See in the marine context AM Farmer and others, KnowSeas. Knowledge-based Sustainable
Management for Europe’s Regional Seas. The Ecosystem Approach in Marine Management (EU
FP7 KnowSeas Project 2012) 5-9. Like the ecosystem approach, adaptive management is a
broad concept, and consists of several components, see L Rist, BM Campbell and P Frost
‘Adaptive management: where are we now?’ (2012) 40(1) Environmental Conservation 5.
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Management must be adaptive in order to be able to respond to such
uncertainties and contain elements of “learning by doing” or research
feedback.10

In other words, constant changes and uncertainties in ecosystems, or social
systems dependant on them, do not allow for the law to settle aquatic manage-
ment and planning practices with long-term certainty. If we are to achieve the
policy goals set in aquatic environmental legislation — mainly the functioning
of social ecological systems!! — there is a need to make sure that this legislation
is up to the task.

It seems safe to assert that ‘[t]he need for “adaptive law” — for law to be
adaptive and resilient — is clear. What is not as clear, though, is what adaptive
law would look like. What would be its primary features?12 In this chapter,
we will first explore the linkages between resilience, adaptivity and the rule of
law. This analysis will feed into establishing criteria for a systematic and ana-
lytical review of law’s resilience and adaptive capacity (the section ‘What does
social ecological resilience require from the law?). In the section ‘Resilience
and adaptive capacity of WrD, MSFD and MSPD’, we evaluate the Water Frame-
work Directive, the Marine Strategy Framework Directive, and the Maritime
Spatial Planning Directive considering these criteria. Geographically, the anal-
ysis will cover an ecological continuum from a river basin to the sea, in other
words fresh surface waters to coastal waters and marine waters. Groundwater
is excluded from the analysis. By laying down the theoretical background and
the regulatory design of these directives, we can dissect the possible shortcom-
ings of the programmatic approach in attaining the ecosystem approach, and
propose alterations to the legal frameworks in question (section ‘Conclusions

10 cBD-cOP, Conference of the Parties 5 Decision v/6 ‘Ecosystem Approach’ 2000, (22 June
2000) UNEP/CBD/COP/5/23.

11 C Redman, MJ Grove and L Kuby, ‘Integrating Social Science into the Long Term Eco-
logical Research (LTER) Network: Social Dimensions of Ecological Change and Ecologi-
cal Dimensions of Social Change’ (2014) 7 Ecosystems 161, 163 define a social ecological
system broadly: ‘In this expanded view, what we call the sEs [Social Ecological System]
is defined as: 1. a coherent system of biophysical and social factors that regularly interact
in a resilient, sustained manner; 2. a system that is defined at several spatial, temporal,
and organizational scales, which may be hierarchically linked; 3. a set of critical resources
(natural, socioeconomic, and cultural) whose flow and use is regulated by a combination
of ecological and social systems; and 4. a perpetually dynamic, complex system with con-
tinuous adaptation.

12 GA Arnold and LH Gunderson, ‘Adaptive Law and Resilience’ (2013) 43 Environmental
Law Reporter 10426, 10428.
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and a way forward’). A resilience and adaptive capacity analysis of the three
aquatic directives is especially timely as a regulatory (re-)evaluation of the
wrD will take place in 2019, and the MsFD will be evaluated in 2023.!13 This
evaluation provides an opportunity for shifting the existing legal structures —
where necessary — towards more adaptive aquatic governance.

2 What Does Social Ecological Resilience Require from the Law?

2.1 Resilience and Adaptive Law

Resilience is often defined as a characteristic of a system (whether social,
cultural, economic, ecologic, legal)!* that can respond — and has the capac-
ity to adapt — to changing circumstances without losing its core functions.!®
Even though resilience is at its core a descriptive concept (a characteristic of
systems) — and not all resilience in all the systems is desirable — the concept
has normative implications in legal contexts. As many ecosystem functions are
crucial for human survival and prospering, the law needs to safeguard some of
these functions (i.e. desirable ecological resilience).6 In order to achieve this
goal, law as a system needs to have capacity to adapt to changing social ecolog-
ical circumstances in the systems it seeks to steer without losing its own core
characteristics, such as coherence and due process (legal resilience). Designing
regulation that has both resilience and adaptive capacity stands at the core of
adaptive law theories.!” The idea is that law’s resilience and adaptive capacity
will support and maintain valuable resilience characteristics in social ecologi-
cal systems the law seeks to steer.

13  WFD art. 19; MSFD art. 23.

14  See on the different systems AMH Clayton and NJ Radcliffe, Sustainability: A Systems
Approach (Routledge 1996) 21; B Walker and others, ‘A Handful of Heuristics and Some
Propositions for Understanding Resilience in Social-Ecological Systems’ (2006) 11 Ecology
& Society 13, 14: ‘Resilience is the capacity of a system to experience shocks while retain-
ing essentially the same function, structure, feedbacks, and therefore identity’

15  RK Craig, “Stationarity Is Dead” — Long Live Transformation: Five Principles for Climate
Change Adaptation Law’ (2010) 34 Harvard Environmental Law Review 9, 22; Inter-
governmental panel on climate change, Climate Change 2007: Impacts, Adaptation and
Vulnerability (Contribution of Working Group 11 to the Fourth Assessment Report of the
Intergovernmental Panel on Climate Change, Cambridge University Press 2007) 727.

16 ]B Ruhl, ‘General Design Principles for Resilience and Adaptive Capacity in Legal Sys-
tems — With Applications to Climate Change Adaptation’ (2011) 89 North Carolina Law
Review 1373, 1381-1382.

17  See one of the early formulations of adaptive law, JB Ruhl, ‘Thinking of Environmental
Law as a Complex Adaptive System: How to Clean Up the Environment by Making a Mess
of Environmental Law’ (1997) 34 Houston Law Review 101, 105-106.
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One - although incomplete — answer to the question of why the regula-
tion and management of social ecological systems needs to be adaptive is that
these systems are constantly changing, and there are considerable gaps and
uncertainties in the human understanding of the systems.!® These uncertain-
ties are caused, inter alia, by the lack of scientific data and understanding of
biological systems, economic and social risks, and the dynamic and complex
nature of social ecological systems.!® The constant changes and uncertainty
need to be taken seriously, and regulated accordingly.2°

Some sceptics have questioned whether there is a need for any kind of man-
agement of social ecological systems, and whether we could cope with law
that did not consider the social ecological consequences of regulation at all.
These questions seem to merit in many cases a negative answer. As humans
are not only managing social ecological systems, but are part of them affect-
ing their functioning regardless of any management, there is a fundamental
need to manage human actions toward and within these systems. Humans
have changed and are changing the global ecosystem to such an extent that
refraining from management is also a management decision, albeit a passive
one. Without active management, human actions would at worst result in the
downfall of the core functions of social ecological systems, or at the very least,
in an inequitable distribution of costs and benefits emanating from their use.
The only question we can rationally ask in this situation is how to manage
social ecological systems, and how to regulate this process.?!

18  CS Holling, Adaptive Environmental Assessment and Management (John Wiley and Sons
1978); CJ Walters, Adaptive Management of Renewable Resources (Macmillan 1986); L Rist
and others, ‘A New Paradigm for Adaptive Management’ (2013) 18(4) Ecology & Society 63,
64.

19  Ruhl (n17)132; Rist and others (n18) 71.

20  According to Hart, adaptivity is a necessary feature of all legal regulation: If the world in
which we live were characterized only by a finite number of features, and these together
with all the modes in which they could combine were known to us, then provision could
be made in advance for every possibility. We could make rules, the application of which
to particular cases never called for a further choice. Everything could be known, and for
everything, since it could be known, something could be done and specified in advance
by rule. This would be a world fit for ‘mechanical’ jurisprudence. Plainly this world is not
our world; human legislators can have no such knowledge of all the possible combina-
tions of circumstances which the future may bring. This inability to anticipate brings with
it a relative indeterminacy of aim’ HLA Hart, The Concept of Law (2nd edition, Oxford
University Press 1994) 128.

21 Thisisasomewhat contested claim as the Pardy — Ruhl debate demonstrates, see B Pardy,
‘Changing Nature: The Myth of the Inevitability of Ecosystem Management’ (2003) 20
Pace Environmental Law Review 675; JB Ruhl, ‘The Myth of What is Inevitable Under
Ecosystem Management: A Response to Pardy’ (2004) 21 Pace Environmental Law Review
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By way of conclusion, adaptive law seeks to establish a close linkage between
scientific knowledge of the social ecological systems, and policy responses to
their management.22 This requires knowledge of how social ecological systems
function; how social, cultural, economic and ecological systems interact; and
what kind of factors may threaten their core functions. The law needs proce-
dural and substantive mechanisms that allow for new understandings of these
different systems to penetrate aquatic management practices. To accomplish
this, the core claim of adaptive law scholars is that the law needs to mimic the
social ecological systems it seeks to regulate in order to be effective.23

2.2 The Rule of Science and the Law
Regulatory tools that support resilience of social ecological systems, and
their adaptive management, come in different shapes and sizes. First, we can
distinguish between substantive and procedural tools.?* From a substantive
perspective, adaptive law theories often emphasise the need for diverse sub-
stantive goals (e.g. aiming on the one hand at protecting ecological processes,
and on the other at economic or social uses of natural resources).?> The legal
tools of choice are often flexible standards or principles that allow managers
discretion for considering the insights of the newest scientific knowledge,
and changes in technology and values, in managing human actions toward and
within the social ecological environment.26

From a procedural perspective, law needs to cater for environmental man-
agement that facilitates learning. The management process must require

315; B Pardy, ‘The Pardy-Ruhl Dialogue on Ecosystem Management Part v: Discretion,
Complex-Adaptive Problem Solving and the Rule of Law’ (2008) 25 Pace Environmental
Law Review 341.

22 MH Benson, ‘Integrating Adaptive Management and Oil and Gas Development: Existing
Obstacles and Opportunities for Reform’ (2009) 39 Environmental Law Reporter 10962:
‘It is a method by which scientific research is incorporated in the management actions
through an iterative process. Most often environmental management is divided into trial
& error-management, passive adaptive management, and active adaptive management.
For a good overview of the separation between passive and active adaptive management,
see BK Williams, ‘Passive and active adaptive management: Approaches and an example’
(2011) 92 Journal of Environmental Management 1371.

23 Ruhl (n17) 108; AE Camacho and RL Glicksman, ‘Legal Adaptive Capacity: How Program
Goals and Processes Shape Federal Land Adaptation to Climate Change’ (2016) 87(3) Uni-
versity of Colorado Law Review 711, 722.

24  See on the separation Ruhl (n 17) 155-159; JB Ruhl (n 16) 1382; E Biber and J Eagle, ‘When
Does Legal Flexibility Work in Environmental Law?’ (2015) 42 Ecology Law Quarterly 787,
793-799-

25  Ruhl (n17) 155-158; Arnold and Gunderson (n 12) 10429.

26  Arnold and Gunderson (n 12) 10436.
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constant monitoring of the environment, its pressures, and the human — envi-
ronment interactions, as well as feedback loops that facilitate the integration
of new knowledge into developing management practices.?’” The accumula-
tion of this knowledge is often not possible without involving scientists who
have expertise from all the fields of science pertaining to the management of
social ecological systems in question, public officials responsible for the man-
agement of natural resources, industries whose activities are concerned, and
local people who have knowledge and preferences regarding the environment.

The link between adaptive management and the law is discussed in very
diverse contexts. First, adaptivity of substantive and procedural law may be
discussed at a project level pertaining to the adaptivity of environmental
impact assessments, licensing and its conditions, and monitoring.28 Second,
it can be discussed at the level of plans and programmes seeking to facilitate
effective and legitimate regulation of adaptive management of the environ-
mental media more generally.2® Bearing in mind the level of abstraction on
which the regulation of adaptive management is discussed helps to avoid mis-
understandings regarding the tools needed to manage social ecological resil-
ience, or criteria used to measure law’s resilience and adaptive capacity to this
end.

In the context of aquatic environments, the need to facilitate the ecosystem
approach through substantive and procedural regulation at the project level,
and at the level of planning can be justified and illustrated by two examples,
one from the management of rivers and migratory fish, and another from the
management of diffuse pollution of the marine environment.

Mlustrating the first example, freshwater ecosystems such as lakes and rivers
have been historically subject to heavy structural alterations and usage. For
instance in Finland, all the major rivers were licensed for damming to pro-
duce hydropower after the second world war, which resulted in a major loss of
migratory fish species, such as salmon and trout.3° Throughout their lifespan,

27  Ruhl (n17) 158-159; Arnold and Gunderson (n 12) 10438-10442. On page 10440 they state:
‘All four elements are critical: (1) continuous monitoring of multiple indicators of system
functions and resilience; (2) assessment of data from monitoring; (3) scientific and social
learning from the lessons that the monitoring and assessment provide about the effects of
particular decisions or actions; and (4) adaptation of plans, policies, programs, manage-
ment, governance, and laws based on these lessons learned.

28  Seee.g. M Olszynski, ‘Failed Experiments: An Empirical Assessment of Adaptive Manage-
ment in Alberta’s Energy Resources Sector’ (2017) 50 University of British Columbia Law
Review 697.

29  Seee.g. Squintani and van Rijswick (n 8) 470.

30 B Jonsson and N Jonsson, ‘Fennoscandian freshwater fisheries: diversity, use, threats and
management’ in JF Craig (ed), Freshwater Fisheries Ecology (Wiley Blackwell 2016) 105.
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hydropower operations and the related licenses have enjoyed strict protection
against administrative or legal review that would result in significant economic
losses to the plant operator.3! In this way, the Finnish legal system has been
highly resilient against the restoration of ecological flows and migratory fish
species to the Finnish rivers, even though there is no lack of scientific knowl-
edge of the harmful effects of damming on the fisheries and local livelihoods,
recreation and tourism.32 Here, the permanence (maladaptivity) of earlier leg-
islative, administrative and judicial decisions has resulted in the permanence
of hydropower licenses. This example highlights that in some contexts adap-
tive management needs to deal with problems caused by the law and, from a
present perspective, flawed scientific knowledge, rather than by the lack of
(present) scientific knowledge. For this reason, adaptive management cannot
always — or even often — begin on an empty slate. Maintaining the resilience
of freshwater ecosystems, and social and cultural systems of the people relying
on them, sometimes requires increasing substantive legal uncertainty.3® Here,
legal adaptive capacity and one of law’s resilience trait (stability of social rela-
tions) stand in stark contrast and in need of reconciliation.

The second example of diffuse pollution, however, suggests that safeguard-
ing valuable ecosystem resilience may require a somewhat different legal
approach. This is well illustrated by the Baltic Sea which suffers from severe
eutrophication.3* Here, adaptive management often faces wicked problems
caused by the complexity of diffuse pollution as marine waters are the natu-
ral drains for rivers and the land-based pollution contained therein.3> In this
context, there may be a need for increased legal certainty to address non-point
source pollution by setting limitations, among others, on agricultural prac-
tices. Here, adaptivity may, in substantive terms, require legal certainty and
strict legal rules to force adaptivity of agricultural practices that threaten the
functioning of the marine ecosystem.3%

31 A Belinskij and N Soininen, ‘Bringing back ecological flows: The case of migratory fish
and the Regulation of Hydropower in Finland’ (2017) X Ympéristopolitiikan ja — oikeuden
vuosikirja 89, 93-94 (in Finnish).

32 Ibid., 121-122.

33 This is essentially the argument that JB Ruhl made in one of his early papers on adaptive
law, see Ruhl (n 17) 107-108.

34  HELCOM, Eutrophication status of the Baltic Sea 2007—2011 — A concise thematic assess-
ment (Baltic Sea Environment Proceedings No. 143, HELCOM 2014) 5-6.

35  Ibid.

36 B Bohman, Transboundary Law for Social-Ecological Resilience. A Study on Eutrophica-
tion in the Baltic Sea (Stockholm University 2017) 388. A somewhat similar argument has
been presented in discussing the application of art. 6 of the Habitats Directive (Council
Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and of wild
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Two observations can be made so far. First, the regulation of adaptive man-
agement is discussed in substantive and procedural terms, on different levels of
abstraction, and in very different social ecological contexts. Stating the social
ecological problems that adaptive management seeks to address is paramount
for establishing what is required from the law. Without a clear picture of the
illness, it is hard to administer a regulatory cure.

Second, environmental regulation should facilitate the inclusion of new
scientific knowledge and account for the changes in social ecological systems
while holding environmental managers and stakeholders accountable to the
(rule of) law and legal certainty.37 Legal certainty is important for mainly three
reasons: 1) to safeguard legitimate expectations of different actors; 2) to control
administrative and judicial powers; and 3) to effectively drive social ecological
change in the world (e.g. change towards more effective waste — and run-off
water treatment techniques). Without some predictability and permanence of
what the law requires, no amount of scientific knowledge or changes in legisla-
tion will contribute to the effective achievement of the ecosystem approach
(i.e. fostering desired resilience of social ecological systems) because science
in itself does not have the force of the law.

To sum up, legal certainty can function as a crucial mechanism for driving
adaptive (environmental) changes to social and economic practices, but it can
also function as a hindrance to this adaptivity.3® Adaptivity, then, has a dual
meaning here. First, the law needs to be adaptive to social ecological changes
and new knowledge. Second, social ecological systems under management
need to be adaptive to the requirements of the law. While the first meaning
of adaptivity often requires flexible laws, the second may require more strict
laws. Environmental regulation needs to contain both if it is to be effective in
effectively managing resilience of social ecological systems and attaining the

fauna and flora [1992] O] L206/7). See H Schoukens, ‘Ongoing activities and Natura 2000
Biodiversity Protection vs Legitimate Expectations?’ (2014) 11 Journal for European Envi-
ronmental & Planning Law 1 who argues that legal certainty of ongoing activities — such
as dredging and forestry — cannot preclude the application of protection rules contained
in art. 6 of the Habitats Directive. In other words, the Habitats Directive has (or at least
should have) legal force to adapt existing land uses.

37  The rule of law enhances legal certainty in two arenas: between citizens and the govern-
ment (vertical), and among citizens (horizontal). See ] Waldron, ‘The concept and the
Rule of Law’ (2008) 43 Georgia Law Review 1, 8—9.

38  See N Soininen, ‘Torn by (un)certainty — Can there be peace between rule of law and
other SDGs? in D French and L Kotzé (eds), Sustainable Development Goals: Law, Theory
& Implementation (Edward Elgar 2018) who analyses how different rule of law theories
hinder adaptive management and regulation.
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ecosystem approach to those systems. Law should be a careful combination of
adaptivity and certainty, rule of science and the rule of law.

2.3 Criteria for Evaluating the Resilience and Adaptive Capacity of
Environmental Regulation

Considering the substantive and procedural requirements for adaptive law,
and requirements stemming from the rule of law, there is a need to establish
how exactly one goes about measuring the resilience and adaptive capacity of
environmental regulatory instruments. Academic literature and policy docu-
ments are rife with criteria for the task. In the following, we seek to synthe-
sise briefly the main observations and requirements present in the discussion,
before moving on to the analysis of the three aquatic EU-directives.

Perhaps not surprisingly, several accounts of legal resilience and adaptive
capacity share characteristics. In substantive terms, law should have clear
goals against which the legality of environmental management is judged. As
discussed in the previous section, these goals must be diverse and must take
simultaneously into account environmental, social, and economic aspects.3? In
general, there are two ways of accomplishing this. The first strategy sets goals
of a narrow scope (e.g. purely ecological goals without social or economic con-
siderations) coupled with an exemption regime to remove any undue tensions
between different goals and regulatory instruments. The second strategy is to
set goals so broad that they can deal with differing environmental, societal and
economic needs at the outset. Needless to say, the former regulatory design is
much easier to enforce, but may put too much weight on safeguarding ecologi-
cal resilience at the cost of social and economic resilience (e.g. if public works,
such as roads, bridges, production of electricity, or other societally important
projects would be weighed against narrow ecological goals).

Procedurally, there would seem to be a rather uniform understanding that
regulatory resilience and adaptive capacity require establishing an iterative
management process that facilitates learning. The main procedural goals
are to reduce scientific uncertainty while securing the rights to information,
participation, and access to justice for stakeholders.#? It is crucial that these

39  See e.g. Craig (n 15) 40-69; Arnold and Gunderson (n 12) 10428-10432; ] McDonald and
MC Styles, ‘Legal Strategies for Adaptive Management under Climate Change’ (2014) 26
Journal of Environmental Law 25, 41—42.

40  Ruhl (n 16) 1394-1397; AM Keessen and HFMW van Rijswick, ‘Adaptation to Climate
Change in European Water Law and Policy’ (2012) 8(3) Utrecht Law Review 38, 41; Arnold
and Gunderson (n 12) 10432-10442; McDonald and MC Styles (n 39) 41-51; Squintani and
van Rijswick (n 8) 446.
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iterative processes are accompanied by constant monitoring of the environ-
mental media, as well as human pressures affecting them.*! There is also a need
for long-term planning processes that are closely linked to substantive regula-
tory goals and environmental management practices, and integrated and con-
nected across environmental media, sectors, interests and governments.#? This
connectivity is often understood in terms of linking the different sectors of
governance at domestic and transboundary scales, as well as involving the pri-
vate sector in designing and making governance functional.#3

Bridging substance and procedure, Robin Craig has suggested that regula-
tory resilience requires societies to prepare for known unknowns and unknown
unknowns (black swans) in environmental management by seeking to boost
social ecological resilience where possible, based on scientific knowledge that
is available. Building social ecological buffers by improving marine and fresh-
water biodiversity and improving the chemical composition of the water may
help in responding and adapting to future changes, including those caused by
climate change.4

It is also rather widely acknowledged that regulatory resilience and adap-
tive capacity are tied to the utilisation of policy instruments outside the scope
of direct (legal) regulation. In particular, economic, but also purely voluntary,
instruments, such as dissemination of information, are considered crucial
complements to the policy mix, in addition to direct regulation.*> Overall, gov-
ernance seeking to safeguard the core functions of social ecological systems
needs to facilitate polycentric sources of power and a versatile choice of policy
instruments which foster innovative responses to constantly evolving social
ecological challenges.*6

In addition, to facilitate effective enforcement, both substantive and proce-
dural goals must be accompanied by implementing rules — or objectives them-
selves must be legally binding — to foster compliance with adaptive aquatic
planning and management. Furthermore, environmental regulations must set

41 Craig (n15) 40—43.

42 Ibid., 53-63. See also Keessen and van Rijswick (n 40) 41.

43 K Pasteur, From Vulnerability to Resilience. A framework for analysis and action to build
community resilience (Practical Action Publishing 2011) 4; UN Water (2017) Water, Food
and Energy <http://www.unwater.org/water-facts/water-food-and-energy/> accessed
22 September 2017.

44 Craig (n15) 43-53.

45  Arnold and Gunderson (n 12) 10432-10436.

46  Ibid., 10436.
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certain time limits for reaching the goals, and be linked to obligations and pen-
alties in a case of non-compliance.#”

Finally, it is important to safeguard a degree of coherence between legal
instruments. A coherent understanding of resilience and adaptive capacity in
law and governance plays an important part especially in geographical areas
where several regulatory and/or governance arrangements overlap.*® In our
view, coherence is linked to most of the analysis categories presented above.
First, substantive coherence is needed to prioritise and/or reconcile mis-
matching and contradictory substantive goals. Second, coherence is procedur-
ally desirable for facilitating transboundary compatibility of regulation, and
easier transposition and implementation of international and transnational
legislation at state and local levels. Third, coherence of enforcement regula-
tion may be desirable in supporting the achievement of transboundary legal
and policy goals.

Overall, the above set of resilience and adaptive capacity criteria is mostly
based on adaptive law and governance literature which often takes a rather
critical view towards the rule of law — at least if considered as protecting
legitimate expectations based on old laws that are, under present scientific
knowledge, misguided in their regulation.*® In its most archaic form, the rule
of law is seen to require certainty of management decisions, as well as access
to courts.5? Crudely speaking, the rule of law is said to require permanence of

47  Squintani and van Rijswick (n 8) 446.

48  Given the degree of fragmentation in international, European Union and national envi-
ronmental law; it is crucial to safeguard coherence within and between pieces of legisla-
tion, see House of Lords Committee, European Union Committee, ‘The North Sea under
pressure: is regional marine co-operation the answer? (10th Report of Session 2014-15,
House of Lords paper 137, 2015) 94—95. See also FM Platjouw, ‘Transboundary marine spa-
tial planning in the North Sea — Are national policies and legal structures compatible
enough? The case of Norway and the Netherlands’ (2018) 33(1) International Journal of
Marine and Coastal Law 34. See also Keessen and van Rijswick (n 40) 39. This coherence
must, however, be limited by the characteristics of the social ecological environment that
is being regulated, see in more detail section ‘The rule of science and the law’ above.

49  See Craig (n 15) 64-66. Many of the regulatory resilience and adaptive capacity criteria
presented above are also visible in EU’s aquatic policy, see European Commission, ‘Adapt-
ing to climate change: Towards a European framework for action, com (2009) 147 final
7-16. According to the White Paper, climate change adaptation requires: 1. building the
knowledge base; 2. integrating adaptation into EU policy; 3. Increasing the resilience
of coastal and marine areas as well as biodiversity, ecosystems and water; 4. employing
a combination of policy instruments, and; 4. promoting international coordination on
adaptation.

50  See]Ebbesson, ‘The rule of law in governance of complex socio-ecological changes’ (2010)
20 Global Environmental Change (3) 414; B Cosens, ‘Transboundary River Governance in
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existing management decisions, as well as predictability and foreseeability of
new ones.5!

While access to court as a procedural criterion is reconcilable with law’s
adaptive capacity, permanence (finality) of old and new management deci-
sions is not necessarily so. Against this background, it is no surprise that many
legal analyses of resilience and adaptive capacity have turned on procedural
certainty, while maintaining the position that substantive questions will have
to be somewhat open in the face of scientific and policy uncertainties faced in
aquatic planning and management.52 As always, overly flexible rules are feared
because of the discretion left to environmental managers to choose — consider-
ing the best science — which management options best satisfy the regulatory
goals. While this is a legitimate concern, it bears remembering that the rule of
law is no singular concept. The formal conceptions of the rule of law require
clear and foreseeable rules, but the procedural conception of the rule of law —
which maintains that substantive rules may be uncertain if due process is fol-
lowed in their application — downplays the controversy between the adaptive
capacity of the law and the rule of law.53 So, too, does the fact that law’s resil-
ience requires predictability and permanence from the rules in certain con-
texts (as opposed to always requiring adaptivity), as demonstrated in section
‘The rule of science and the law’ above.

From a formal rule of law perspective, it is also important to remember that
adaptive law as a theoretical concept is neutral in the sense that it sometimes
furthers the cause of the environmentalist (case of bringing back ecological
flows to Finnish rivers, and regulating diffuse pollution of the marine envi-
ronment), and on other occasions the cause of the industrialist (derogating
from strict nature conservation for economic and social purposes). The policy
choices made in the design of regulatory goals and tools, as well as science

the Face of Uncertainty: Resilience Theory and the Columbia River Treaty’ (2010) 30(2)
Journal of Land Resources and Environmental Law 229.

51 HC Bugge, ‘Twelve Fundamental Challenges in Environmental Law’ in C Voigt (ed), Rule
of Law for Nature. New Dimensions and Ideas in Environmental Law (Cambridge University
Press 2013) 3, 7-8. For many adaptive law scholars, this dichotomy between legal certainty
and uncertainty would be too crude. For instance, Keessen and van Rijswick (n 40) 40—41
state that there is a need for the law to facilitate changes in old (poorly guided) environ-
mental management decisions while retaining to the requirement of substantive legal
certainty.

52  See e.g. Keessen and van Rijswick (n 40) 41-44 analyzing the importance of multilevel
governance, information, participation and access to justice in European water policy.
They argue that rule of law sets mainly procedural criteria for resilience, mainly certainty
of the laws and access to justice.

53  See Soininen (n 38).
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regarding the social ecological systems, lock down the answers to the question
of whose side adaptivity resides on.

Based on the above discussion, our legal resilience and adaptive capacity
criteria are as follows:

TABLE 2.1  Criteria for analysing resilience and adaptive capacity of legal instruments

f Substance Procedure \

1. Plurality of goals, or goals of narrow scope 1. Increasing knowledge; 2. Iteration;

coupled with exemptions; 3. Crossing sectoral, jurisdictional and

2. Discretion to adjust management in light of public/private boundaries;

new scientific knowledge. 4. Access to information and justice.

( Regulatory w
resilience and

t adaptivity J

Instrument choice Enforcement
1. Direct regulation coupled with economic 1. Legally binding and specific obligations to
and voluntary instruments. achieve procedural and substantive goals;

2. Time limits for goals;

\ 3. Sanctioning of non-compliance. J

In the following sections we analyse, using the above criteria, the extent to
which the European Water Framework Directive, the Marine Strategy Frame-
work Directive, and the Maritime Spatial Planning Directive fulfil these crite-
ria. Each sub-section in ‘Resilience and adaptive capacity of wFD, MSFD and
MSPD’ begins with a brief overview of each directive followed by the resilience
and adaptive capacity analysis. In the section ‘Comparing the resilience and
adaptive capacity of the three directives’ we compare the directives in light
of these criteria. Finally, in the section ‘Conclusions and a way forward’, we
evaluate which directive(s) should be used as a model for the future regulatory
designs in the field of water and marine policy.

3 Resilience and Adaptive Capacity of WFD, MSFD and MSPD
31 Water Framework Directive
The Water Framework Directive marks a significant change in the European

governance of inland surface waters, coastal waters and transitional waters.5*

54  Squintani and van Rijswick (n 8) 455—456.
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Instead of a sectorally fragmented system of governance based on adminis-
trative and national boundaries, the directive adopts a holistic approach to
aquatic environmental protection and regulation.5® It requires EU member
states to establish river basin districts that are based on geographical and
hydrological criteria instead of administrative or political boundaries.

The directive aims at achieving, among other things, Good Ecological Sta-
tus (GES) of all the said waters by 2015 or, failing that, by 2021 (or 2027 at the
latest).5¢ Simultaneously, all the waters are regulated by the non-deterioration
clause, which requires EU member states to implement all the necessary mea-
sures to prevent the further deterioration of the water bodies.>”

In the wFD-system, the assessment of ecological status is primarily based
on three or four Biological Quality Elements (BQEs) depending on the water
body in question. In the context of lakes, the BQEs comprise of 1) Composition,
abundance and biomass of phytoplankton; 2) Composition and abundance of
other aquatic flora; 3) Composition and abundance of benthic invertebrate
fauna; and 4) Composition, abundance and age structure of fish fauna. Good
Ecological Status requires, on a general level, that the BQEs show only a low
level of distortion resulting from human activity.>® With regard to fish fauna,
forinstance, the GES requires that there are only slight changes in species com-
position and abundance attributable to anthropogenic impacts.>® In addition
to the BQEs, physical-chemical and hydro-morphological quality elements
must also be considered in the assessment of the GEs. This evaluation must
consider 1) the quality of the structure and functioning of aquatic ecosystems
associated with surface waters; 2) the physical-chemical nature of the water
and sediment: 3) the flow characteristics of the water; and 4) the physical
structure of water bodies.°

The substantive goal of good ecological status is implemented via several
procedural requirements. First, the directive requires the member states to
identify all the river basins in their area, and to ensure appropriate admin-
istrative arrangements, including the identification of competent authori-
ties responsible for implementing the wrD.®! Second, member states must
conduct an analysis of the characteristics of each water body, a review of the

55  Keessen and van Rijswick (n 40) 41—42.

56  WFD art. 4.1(a)(ii); art. 4.1(b)(ii). See on the time limits also Squintani and van Rijswick
(n 8) 461-462. The directive’s other goals, mainly the good chemical status and the good
ecological potential, will not be discussed here.

57  WFD art. 4.1(a)(i); art. 4.1(b)(i).

58  WFD annexV.

59  WFD annexyv.

60  WFD annexV.

61 WFD art. 3.1; 3.2.
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impact of human activity on the status of waters, and an economic analysis of
water use in each river basin.62

Third, member states must establish a register of all areas lying within each
river basin district which have been designated as requiring special protec-
tion under specific EU legislation for the protection of their surface water and
groundwater or for the conservation of habitats and species directly depend-
ing on water.53 Fourth, member states shall identify, within each river basin
all bodies of water used for the abstraction of water intended for human con-
sumption providing more than 10 m? a day as an average or serving more than
50 persons, and those bodies of water intended for such future use.64

Fifth, member states must establish programmes for the monitoring of the
water status.5® These monitoring programmes are directly linked to a pro-
gramme of measures which must also be established for each river basin. Each
programme of measures shall include the basic measures and, where necessary,
supplementary measures to achieve the ecological objectives of the directive.56
Where monitoring or other data indicate that the objectives set under wrp
art. 4 for the body of water are unlikely to be achieved, the member state shall
ensure that the causes of the possible failure are investigated, relevant permits
and authorisations are examined and reviewed as appropriate, the monitoring
programmes are reviewed and adjusted as appropriate, and additional mea-
sures as may be necessary to achieve those objectives are established.®”

Finally, member states shall ensure that a river basin management plan is
produced for each river basin district lying entirely within their territory.6® The
river basin management plan shall include the information detailed in wrD
annex VII1.59 In practice, a river basin management plan is a summary of the
procedural obligations set by the directive.”®

62 WEFD art. 5.1.

63 WFD art. 6.1.

64  WFD art. 7.1

65  WFD art. 8.1.

66 WFD art. 11.1; 11.2.

67 WFD art. 11.5.

68 WFD art. 13.1.

69  WFD art.13.4.

70  According to WFD art. 13, a river basin management plan must include: 1) a general
description of the characteristics of the river basin; 2) mapping the location and bound-
aries of surface water and groundwater bodies, mapping of the ecoregions and surface
water body types within the river basin, identification of reference conditions for the
surface water body types; 3) a summary of significant pressures and impact of human
activity on the status of surface water and groundwater; 4) identification and mapping of
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The legal resilience and adaptive capacity criteria established above in
section ‘Criteria for evaluating the resilience and adaptive capacity of envi-
ronmental regulation’ are visible throughout the directive. Substantively, the
ecological emphasis of the goal (good ecological status of waters) is clear from
a regulatory perspective, but some scholars have criticised the achievement of
good ecological status as being unrealistic.”! Furthermore, the ecological goals
of the directive may be too narrow to facilitate social ecological resilience. To
accommodate a more balanced set of goals (as required by the first analysis
criteria), WFD art. 4 contains exemptions from the ecological goals. These
exemptions can be justified, inter alia, by force majeure, reasons of overriding
public interest, or if the failure to achieve the goals is not within the powers of
a member state (i.e. actions of other states are causing the failure to achieve
the goals).”? The exemption system of the wrFD does contain potential to bal-
ance different aspects of social ecological systems, but it involves risks, too.
Too broad an interpretation of the exemptions would water down the ecologi-
cal goals of the directive, while too narrow an interpretation could be harmful
for achieving social and economic goals outside the scope of the directive.”
Overall, the substantive goals of the directive contain great potential for social
ecological resilience, but also possible pitfalls. However, a more precise evalu-
ation of the directive’s resilience and adaptive capacity will have to wait until
more experiences from the implementation of the directive, and the exemp-
tions, are at hand.

The procedural framework of the wrD meets most resilience and adap-
tive capacity criteria as well. The directive contains several mechanisms for
accumulating knowledge of the water bodies. First, the definition of good

protected areas; 5) a map of the monitoring networks established; 6) a list of the environ-
mental objectives established under article 4 of the wrD; 7) a summary of the economic
analysis of water use; 8) a summary of the programme(s) of measures adopted; 9) a sum-
mary of the public information and consultation measures taken, their results and the
changes to the plan made as a consequence; 10) a list of competent authorities; and finally
11) the contact points and procedures for obtaining the background documentation and
information.

71 D Paganelli and others, ‘Critical appraisal on the identification of Reference Conditions
for the evaluation of ecological quality status along the Emilia-Romagna coast (Italy)
using M-AMBT’ (2011) 62(8) Marine Pollution Bulletin 1725.

72 WFD art. 4.4—4.7. See also Squintani and van Rijswick (n 8) 463-464.

73 Many of the exemption clauses under WrD art. 4 are tied to a ‘disproportionate cost’ —
requirement which has been criticised for being too adaptive and discretionary for the
member states considering the ecological goals of the directive, see Squintani and van
Rijswick (n 8) 463.
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ecological status is mostly based on natural sciences,” but an economic
analysis of the use of waters is also required.”® Second, the directive requires
the establishment of monitoring programmes that provide information on the
status of waters. Based on constant monitoring, the analysis of the character-
istics of waters, the review of human impacts, and the economic analysis of
water uses shall be reviewed every six years.” A similar re-evaluation interval
is set for the reasons for granting exemptions from the goals of the directive,
for the programmes of measures, and the overarching river basin management
plan. Overall, the directive meets — at least on paper — the first two procedural
criteria.””

Crossing sectoral, public/private and jurisdictional boundaries in plan-
ning is safeguarded through several mechanisms. First, member states must
establish an authority (or multiple authorities) for carrying out the obliga-
tions set in the wrD.”® Second, member states have an obligation to encourage
the active involvement of all interested parties in the implementation of the
directive. This means other sectoral authorities whose activities are affected by
river basin management planning, EU institutions (mainly the Commission),
industries, and the public.”®

Access to information is secured by requiring member states to publish and
make available for comments to the public a timetable and work programme
for the production of the plan, an interim overview of the significant water
management issues identified in the river basin, and draft copies of the river
basin management plan.89 Transparency at an early stage of planning is desir-
able as it increases local knowledge in the planning process, and may reduce
future legal challenges.8!

Some authors have criticised the directive for not containing provisions
on access to justice.®2 More specifically, the question has been whether EU-
citizens have a right of appeal to enforce the WFD on procedural grounds only
(if the planning process violates EU-law), or whether the right of appeal also
contains substantive grounds. Currently, the prevailing view is that the wrp

74  WFD annex II and V.

75  WFD annex III.

76  WFD art. 5.2.

77  WFD art. 4.7(b); 11.8;13.7.

78  WFD art. 3.2—3.3; annex I.

79  WFD art. 3.3-3.5; 3.9; 12.1; 13.2; 14.1; 15; 24.1.

80  WFD art. 14.1. See also European Commission, ‘Common Implementation Strategy for the
Water Framework Directive (2000/60/EC). Guidance document no. 8 Public Participation
in relation to the Water Framework Directive (Office for Official Publications 2003).

81  Squintani and van Rijswick (n 8) 459.

82  Ibid, 459.
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establishes for EU citizens a right to enforce the procedural establishment of
plans and programmes required by the wrD.83 After the decision of the Court
of Justice of the European Union (CJEU) in the Weser case it seems that — as
the substantive goals of the directive are legally binding — citizens would have
access to court on substantive grounds as well.8+

Evaluating the third resilience and adaptive capacity criterion (instrument
choice), the wrD is based on direct regulation coupled with economic instru-
ments. WFD art. 5.1 requires member states to conduct an economic analysis
of water uses in their river basin districts and to take account of the principle
of recovery of costs in designing their national legislation.85 In this way, some
aspects of the third analysis criteria are present on paper but their function-
ality has been criticised in practice. Keessen and van Rijswick argue that in
most EU-countries economic instruments regarding the use of water are not
extended beyond payments for drinking water.86 The cJEU has emphasised
that the cost recovery of water uses is not limited, as per the wrp, to the use of
water for drinking. The obligation to price different water uses depends, how-
ever, on whether the directive’s goals can be achieved without pricing or not.8”

The fourth resilience and adaptive capacity criterion (enforcement) is
secured by procedural and substantive grounds, as discussed above. Further-
more, enforcement is secured by legally binding time limits for the member
states in reaching the substantive and procedural goals of the directive.88
Finally, the non-compliance of member states is monitored by the Commis-
sion (art. 17 TEU®?), and sanctioned by art. 258 of the TFEU under which the
European Commission may bring a case before the CJEU after first giving the
member state concerned the opportunity to submit observations on its alleged
infringement of EU law. While the enforcement of the directive will most

83  See Case 237/07 Dieter Janecek v Freistaat Bayern [2008] ECLI:EU:C:2008:447, and on the
analysis Keessen and van Rijswick (n 40) 44.

84  Case 461/13, Bund fiir Umwelt und Naturschutz Deutschland eVv Bundesrepublik Deutsch-
land [2015] ECLI:EU:C:2015, 433. See on the analysis of the case T Paloniitty, ‘The Weser
Case: Case C-461/13 BUND V GERMANY’ (2016) 28(1) Journal of Environmental Law 151.

85 WFD art. 9.1.

86  Keessen and van Rijswick (n 40) 43.

87  See Case 525/12, European Commission v Federal Republic of Germany [2014]
ECLI:EU:C:2014:2202. See on the analysis of the case, A Belinskij, ‘Recovery of costs for
water uses at the different levels of water law’ in E Hollo (ed), Water Resource Manage-
ment and the Law (Edward Elgar 2017) 213.

88 WFD 4.4—4.5; 4.7—4.8; 5.1; 8.2; 9.1; 11.7; 24.1.

89  Treaty on the Functioning of the European Union (2007) (consolidated version) 2012 O]
C 326/47.
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likely be connected to the procedural implementation of the directive, a door
for substantive enforcement has been opened after the Weser case.

Finally, the wrD seeks to safeguard coherence towards other EU-law by
establishing an integrated overall framework for water management.®® The
WFD does not contain regulatory links to the marine directives (MSFD and
MsPD) for the obvious reason that it was adopted several years prior to them.
For this reason, securing cross-regulatory coherence falls on the marine direc-
tives. The resilience and adaptive capacity of these directives will be analysed
in the next two sub-sections.

3.2 Marine Strategy Framework Directive

The Marine Strategy Framework Directive was adopted on 17 June 2008, after
an extensive consultation process including EU member states, third coun-
tries, international organisations, key industry and civil society actors, as well
as members of the scientific community.”! The directive establishes a frame-
work requiring member states to achieve Good Environmental Status (GES) of
their marine waters by 2020.92 The ultimate goal of the directive is to maintain
biodiversity of the seas that are clean, healthy and productive, and to secure
sustainable use of the European seas.?3 The Commission has emphasised that
in all community and state actions, priority should be given to achieving or
maintaining the GEs.%* The Good Environmental Status is defined by the fol-
lowing factors: 1) biological diversity; 2) the level of non-indigenous species;
3) populations of commercial fish and shellfish; 4) elements of marine food
webs; 5) eutrophication; 6) sea floor integrity; 7) alteration of hydrographical
conditions; 8) contaminants; 9) contaminants in fish and seafood for human
consumption; 10) marine litter; 11) introduction of energy, including underwa-
ter noise.%

The main driver for adopting the directive was to prevent a significant dete-
rioration of the marine environment,% which, in turn, would jeopardise the
very basis on which a large part of the European blue economy stands. Second,
the directive seeks to tackle sectoral fragmentation of marine environmental

9o  Squintani and van Rijswick (n 8) 456.

91  European Commission, ‘Proposal for a Directive of the European Parliament and of the
Council establishing a framework for Community Action in the Field of Marine Environ-
mental Policy (Marine Strategy Directive)’ (Communication) COM (2005) 505 final 2—3.

92  MSFD art. 1.1

93  MSFD preamble 3 and 4.

94  MSFD preamble 8.

95  MSFD annexI.

96  European Commission (n 91) 2.
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governance.%” Third, the Commission saw a need to adopt the MSFD to fulfil
compliance with the EU’s international obligations under the Convention on
Biodiversity,%® as well as under several regional seas conventions.®®

The substantive goal of GES is implemented via several procedural require-
ments. Procedurally, the directive requires: 1) the establishment of national
contact points;l°° 2) assessment of the ecological condition of the marine
areas and drivers affecting it;1°! 3) establishment of criteria for measuring the
GES;102 4) programmes of measures to maintain and reach the GEs;!%3 and
5) amonitoring programme tasked to keep track of the condition of the marine
environment.!'%4 The preamble of the MSFD emphasises the role of the pro-
grammes of measures describing them as the ‘culmination point’ for achieving
the GEs.

Safeguarding the resilience of the marine environment takes central place
in the directive. Substantively (the first analysis criterion), the directive seeks
to safeguard the functioning of marine ecosystems. It is the marine sister of
the wrp.195 Similarly to the wrD, the MSFD contains an exemption regime for
action or inaction beyond the powers of a member state due to natural causes,
force majeure, and projects of overriding public interest.1°¢ From a resilience
perspective, the biggest substantive question is whether the goals of the MSFD
are legally binding on the member states. If they are not binding, the direc-
tive risks failing to deliver on adaptation of existing uses of the marine envi-
ronment into a more ecologically sustainable path.197 The Marine Strategy of
Finland, for example, clearly states that the Good Environmental Status can-
not be achieved, on all accounts, by 2020 as required by the directive.l°8 In

97  Ibid.

98  The Convention on Biological Diversity (adopted 22 May 1992, entered into force
29 December 1993) 1760 UNTS 79.

99  European Commission (n 91) 10-11.

100 MSFD art. 7.

101 MSFD art. 8.

102 MSFD art. 9.

103 MSFD art. 11.

104 MSFD art.13.

105 See on the comparison also Bohman (n 39) 19—20, 80 and 151.

106 MSFD art. 14.1.

107 The present ecological condition of the Baltic Sea is a fine example of the current man-
agement and regulatory problems, and the need for more stringent regulatory tools, see
HELCOM, Ecosystem Health of the Baltic Sea. HELCOM Initial Holistic Assessment (Baltic
Sea Environment Proceedings No. 122, 2010).

108 Programme of measures of the Finnish marine strategy 2016—2021, 4 <http://www
.ymparisto.fi/en-US/Sea/Protection_and_management_of_the_marine_environment/
Development_of Finlands_marine_strategy> accessed 20 September 2017.


http://www.ymparisto.fi/en-US/Sea/Protection_and_management_of_the_marine_environment/Development_of_Finlands_marine_strategy
http://www.ymparisto.fi/en-US/Sea/Protection_and_management_of_the_marine_environment/Development_of_Finlands_marine_strategy
http://www.ymparisto.fi/en-US/Sea/Protection_and_management_of_the_marine_environment/Development_of_Finlands_marine_strategy
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short, the MSFD goals may allow for too much discretion at present to enable
support for and maintenance of desirable ecological resilience.1%?

Procedurally (the second analysis criterion), the directive sets clear obliga-
tions for the member states to study and constantly monitor the condition
of the marine environment and the pressures affecting it.1° The states must
also establish specific environmental quality targets for their marine areas and
introduce measures taking them towards GEs. This whole process must be
iterated at least every six years taking into consideration the latest scientific
knowledge.!! The need for an adaptive planning process established by the
directive is a testament to the uncertainties underlining marine planning and
management.!!? There is knowledge of the changes that are harmful, and of
their drivers,!'3 but their cumulative effects and non-linear changes are uncer-
tain. For this reason, the procedural framework needs to allow for develop-
ing science and societal needs to be integrated into the marine planning and
management processes. In line with resilience principles, the directive empha-
sises the role of interdisciplinary marine scientific research and monitoring in
informed policy making.!"* To allow for adaptivity to new scientific knowledge,
the Commission is empowered to adapt annexes 111, 1v and v — which estab-
lish methodology and criteria for the GES and the monitoring of the marine
environment — to scientific and technological progress.!'®

The marine strategy process is run either by a single authority or multiple
authorities at the member state level.16 In establishing the programmes of

109 Bohman (n 36) 155-156.

110 Scholars are presently seeking to establish general criteria for the monitoring of the
marine environment and the impact assessment of human activities, see e.g. A Borja and
others, ‘Overview of Integrative Assessment of Marine Systems: The Ecosystem Approach
in Practice’ (2016) 3 Frontiers in Marine Science 1.

111 MSFD art.17.2.

112 The preamble 34 of MSFD establishes that ‘[i]n view of the dynamic nature of marine eco-
systems and their natural variability, and given that the pressures and impacts on them
may vary with the evolvement of different patterns of human activity and the impact of
climate change, it is essential to recognise that the determination of good environmental
status may have to be adapted over time'.

113 European Commission (n 91) 4-5: ‘The principal threats to the marine environment that
were identified include effects of climate change; impacts of commercial fishing; oil
spills and discharges; introduction of non-native species; eutrophication and the related
growth of harmful algal blooms; litter pollution; contamination by dangerous substances
and microbiological pollution; radionuclide discharges; and noise pollution. The result of
this analysis was that the European seas are ‘at high risk.

114 MSFD preamble 23; MSFD annex I, 111 and Iv.

115 MSFD art. 24.1.

116 MSFD art. 7.1
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measures, member states are obliged to consult competent authorities in the
field of water and nature conservation policy. The inclusion of other sectoral
authorities in planning is left to the discretion of the member states.'” In
addition, member states shall, where practical and appropriate, use existing
regional institutional cooperation structures, including those under Regional
Sea Conventions, covering the relevant marine region or subregion.'® The
directive also embraces — at least as a matter of black letter law — an inclusive
approach towards stakeholder and public participation. Member states shall
ensure that all interested parties are given early and effective opportunities to
participate in the implementation of the MSFD.!"® This means that member
states shall publish, and make available to the public for comment, summa-
ries of the initial assessment and the determination of good environmental
status, environmental targets, monitoring programmes, and programmes of
measures.!20

Overall, the inclusion of several sectoral authorities at the national and
international levels is secured, as is public access to information. It is unlikely,
however, that stakeholders or the public would have access to court on any
other than procedural grounds. At some point, the cJEU will likely be asked
to deliberate on this issue. From a procedural resilience and adaptive capacity
perspective, then, the MSFD is a mixed bag containing most of the crucial ele-
ments but some potential challenges, too.

Considering the third analysis criterion (instrument choice), the direc-
tive combines direct regulation with the latest available science. Economic
instruments are required in evaluating the alternative costs of degrading
marine environments if no action is taken towards improving the ecological
condition.'?! The member states shall also ensure that measures to achieve or
maintain GES are cost-effective and technically feasible, and shall carry out
impact assessments, including cost-benefit analyses, prior to the introduction
of any new measure.'?? The directive does not, however, explicitly link such
economic analysis to the management (e.g. licensing) of development activi-
ties in marine areas.

Evaluating the fourth analysis criterion (enforcement), the Commission
opted for a framework directive, instead of a regulation or a more prescriptive
directive, as it saw that these two regulatory strategies would have neglected

117 MSFD art.13.2;13.4.

118 MSFD art. 6.1. See also Bohman (n 36) 153-154.
119 MSFD art. 19.1.

120 MSFD art.19.2.

121 MSFD art. 8.1(c).

122 MSFD 13.3(2).
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‘the diversity of conditions and needs in the EU’s marine environment by
not allowing Member States to make a number of policy choices for imple-
mentation at regional level 123 It did, however, leave broad discretion to the
member states to derogate from the GES if reasons outside the powers of indi-
vidual member states prohibited them from taking effective action.’?4 It also
acknowledged that the GEs may not be achieved by 2020 throughout the EU.125

To safeguard some level of enforcement, the Commission did not opt for
a non-binding recommendation because it was not convinced that the mem-
ber states would commit to ‘rigorous implementation’ of the regulatory goals
in the absence of any binding obligations.1?6 Rather, the directive may be
enforced on procedural grounds if a member state fails to transpose the direc-
tive into its national legislation, or fails to establish the procedures required by
the MSFD. Substantive enforcement is, however, uncertain. If the cJEU adopts
a similar approach to the substantive bindingness of the MSFD goals as it did
regarding the goals of the wFD in the Weser case, the MSFD will come to have
a significant role in improving the ecological condition of the European seas
by adapting unsustainable marine management through increased ecologi-
cal certainty.’?” This is, however, unlikely since, first, the WFD is written sub-
stantively in much more binding language than the MSFD. Second the wrD
is much more detailed and technical compared to the MSFD. Third the MSFD
places heavier emphasis on the marine planning procedure, at the expense of
substantive obligations.28

Finally, the MSFD emphasises the need for coherence across EU’s policy sec-
tors (the fifth analysis criterion).!?® On a more concrete level, this is visible
in: 1) demarcating the regulatory line between the wrp and the MSFD regard-
ing coastal waters;!3° 2) the role of nature conservation established under the

123 European Commission (n g1) 7.

124 MSFD preamble 30-31 includes two justifications for not acting to achieve the goals:
1) action or inaction or other countries of which MS is not responsible, force majeure,
overriding national interest, or natural conditions do not permit the achievement of the
goals (preamble (30); 2) EU-wide or international action needed (preamble (31)).

125 MSFD preamble 29.

126 European Commission (n g1) 7.

127 Case 461/13, Bund fiir Umwelt und Naturschutz Deutschland eV v Bundesrepublik Deut-
schland [2015] ECLI:EU:C:2015:433.

128 Seein detail Table 2.2.

129 MSFD preamble 9.

130 MSFD preamble 12.
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Habitats Directive!3! and the Birds Directive!3? for achieving the GEs;33 3) a
requirement to consider the effects of the Common Fisheries Policy on the
GES;!3*4)anobligationfortransboundarymarine planningand management;!3
and 5) an obligation to develop common EU-wide methodology for establish-
ing the GES and monitoring the marine environment.'36 With these provisions,
the MSFD is well on its way to providing a sound regulatory basis for coher-
ence between legal instruments that have an aquatic environmental agenda.!3”
Coherence with instruments embracing socio-economic goals may, however,
be a different story. We analyse one such instrument, the MsPD, in the follow-
ing sub-section.

3.3 Maritime Spatial Planning Directive

On 23 April 2014, the parliament and the council adopted the Framework
Directive for Maritime Spatial Planning, establishing an EU-wide frame-
work for MsP.138 The MSPD recognizes that

[t]he high and rapidly increasing demand for maritime space for dif-
ferent purposes, such as installations for the production of energy from
renewable sources, oil and gas exploration and exploitation, maritime
shipping and fishing activities, ecosystem and biodiversity conservation,
the extraction of raw materials, tourism, aquaculture installations and
underwater cultural heritage, as well as the multiple pressures on coastal
resources, require an integrated planning and management approach.13?

131 Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats and
of wild fauna and flora [1992] O] L 206/7.

132 Council Directive 2009/147/EC of the European Parliament and of the Council of
30 November 2009 on the conservation of wild birds [2009] O] L 20/7.

133 MSFD preamble 6.

134 MSFD preamble 40.

135 MSFD preamble 13.

136 MSFD preamble 25.

137 The integrative role of the MSFD has also been highlighted by Bohman (n 36) 156-159.

138 Most commonly, MSP is referred to as marine spatial planning but the Commission of
the European Union — and accordingly the MSPD — uses the concept of maritime spatial
planning to refer to the same instrument. See on the conceptual differences between the
EU and other parts of the world, H Backer, ‘Trans-boundary Maritime Spatial Planning: a
Baltic Sea Perspective’ (2011) 15 Journal of Coastal Conservation 279.

139 MSPD preamble 1.
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Marine spatial planning has been identified as a cross-sectoral tool support-
ing the implementation of an Integrated Maritime Policy in the EU.140 msp
has been described as ‘an integrated and balanced tool that has the potential
to provide long-term stability and predictability, as well as to manage competi-
tion for space in intensively used areas’!*! In the Roadmap for Maritime Spatial
Planning, which the Commission adopted in 2008, the ecosystem approach was
highlighted as an overarching approach for Msp.!42 The European Commission
emphasises that even though a great deal of marine spatial planning can be
achieved at the national level, the Commission considers it important to pur-
sue action at the EU level to achieve a coherent framework for Msps within
the EU. A common approach would enable efficient and smooth application
of MSPs in cross-border marine areas, favouring the development of maritime
activities and the protection of the marine environment based on a common
framework and similar legislative implications. MSP is also crucial for legal
certainty, predictability and transparency, reducing the costs to investors and
operators, particularly those operating in more than one EU member state.!43

With the mspD, the Commission opted for a framework directive that
requires the establishment of a procedural framework, and includes, as a mini-
mum obligation, the establishment of a spatial planning process for the sea.!#+
Such a planning process should take into account land-sea interactions and
promote cooperation among the member states.> Pursuant to article 6, mem-
ber states shall, among other things, ensure the involvement of stakeholders,
organise the use of the best available data, ensure transboundary cooperation
between member states, and promote cooperation with third countries. Mem-
ber states remain responsible and competent for designing and determining,
within their marine waters, the format and content of such plans, includ-
ing institutional arrangements and, where applicable, any apportionment of

140 European Commission, ‘An Integrated Maritime Policy for the European Union’ (Blue
Paper) com (2007) 574 final; European Commission, ‘Action Plan on an EU Integrated
Maritime Policy’ SEC (2007) 575 final.

141 European Commission, ‘Maritime Spatial Planning in the EU — Achievements and future
development’ coMm (2010) 771, 2.

142 European Commission, ‘Roadmap for Maritime Spatial Planning: Achieving Common
principles in the EU’ com (2008) 791 final.

143 European Commission (n 141) 1. For a summary of the policy background of EU’s MsPp-
legislation, see N Soininen, ‘Marine spatial planning in the European Union’ in D Hassan,
T Kuokkanen and N Soininen (eds), Transboundary Marine Spatial Planning and Interna-
tional Law (Routledge/Earthscan 2015) 189.

144 MSPD preamble 8.

145 MSPD preamble g.
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marine space to different activities and uses respectively.!46 Moreover, the
Commission decided that the MsPD should not impose any new obligations,
but should rather aim to contribute to existing policies through the planning
process.*” The goals set by the directive are formulated so broadly, that a large
degree of discretion is left to the member states in implementing them.

Substantively (the first analysis criterion), the directive promotes sustain-
able blue growth, sustainable development of marine areas and sustainable
use of marine resources.*® It does not, however, set (m)any substantive obli-
gations for the member states.!*® The directive does, however, require the
member states to aim to contribute to the sustainable development of energy
sectors at sea, of maritime transport, and of the fisheries and aquaculture sec-
tors, and to the preservation, protection and improvement of the environment,
including building resilience to climate change impacts. Other objectives may
also be pursued, such as the promotion of sustainable tourism and the sus-
tainable extraction of raw materials.!>° The MSPD respects the member states’
prerogatives to tailor the content of the plans and strategies to their specific
economic, social and environmental priorities, as well as their national sec-
toral policy goals and legal traditions. The member states themselves deter-
mine how the different goals are reflected and weighted in their marine
spatial plan(s).’! From a legal resilience and adaptive capacity perspective,
this approach respects the plurality of social ecological goals, but it is uncer-
tain what the added value of MSPD is substantively. Furthermore, one can ask
whether the directive has the legal force to transform existing — or steer new —
spatial planning practices at sea. Much of the criticism addressed at the ambi-
guity of the MSFD’s objectives is amplified with the MSPD.

Procedurally (the second analysis criterion), the directive endorses an itera-
tive and adaptive planning process noting that marine spatial planning should
cover the full cycle of problem and opportunity identification, information
collection, planning, decision-making, implementation, revision or updating,
and the monitoring of implementation.!5? In addition, an ecosystem-based

146 MSPD preamble 11.

147 MSPD preamble g; art. 2.3.

148 MSPD art. 1.1.

149 See Soininen (n143)192.

150 MSPD art. 5.1.

151 MSPD art. 5.3. See also European Parliament, ‘European Parliament legislative resolution
of 17 April 2014 on the proposal for a directive of the European Parliament and of the
Council establishing a framework for maritime spatial planning and integrated coastal
maritime spatial planning and integrated coastal management’ coMm (2013) 0133.

152 MSPD preamble 18.
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approach should be applied in a way that is adapted to the specific ecosystems
and other specificities of the different marine regions. This approach will also
allow for adaptive management of marine areas which ensures refinement and
further development as experience and knowledge increase, and takes into
account the availability of data and information at sea-basin level to imple-
ment that approach.!>® The directive requires member states to review their
marine spatial plans at least every 10 years.!>4

The directive also crosses sectoral and jurisdictional boundaries. Marine
spatial planning is a cross cutting policy tool enabling public authorities and
stakeholderstoapplyacoordinated, integrated, and transboundary approach.155
The directive requires cooperation among member states with the aim of
ensuring that marine spatial plans are coherent and coordinated across the
marine region concerned.!> The directive also endorses an inclusive approach
towards stakeholder and public participation by requiring member states to
establish means of public participation by informing all interested parties and
by consulting relevant stakeholders and authorities, and the public concerned,
at an early stage in the development of marine spatial plans. The stakeholders
and the public should also have access to the plans once finalised.!5”

Considering the third resilience and adaptive capacity criterion (instru-
ment choice), the directive mainly, if not only, uses direct regulation to fos-
ter marine spatial planning. The directive does not prescribe the use of any
economic or voluntary instruments. Member states will design and determine
the format and content of marine spatial plans, including the institutional
arrangements.’®® Overall, the directive itself does not facilitate a versatile
choice of policy instruments.

The directive may be enforced (the fourth analysis criterion) on procedural
grounds if a member state fails to transpose the directive into its national leg-
islation, or fails to establish the MsP process required by the MspD. Time limits
have been set for the designation of authorities, the establishment of marine
spatial plans, and the bringing into force of laws, regulations and administra-
tive provisions necessary to comply with the directive.!>® Substantive enforce-
ment is, however, uncertain or even unlikely given the large degree of discretion
left to member states. In practice, it will be rather difficult, if not impossible,

153 MSPD preamble 14.
154 MSPD art. 6.3.

155 MSPD preamble 3.
156 MSPD art. 11

157 MSPD art. 9.

158 MSPD preamble 11.
159 MSPD art. 15.
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to assess whether member states’ MsPs, including the procedural steps listed
in article 6, support the wide objectives listed in article 5. Objectives such as
‘sustainable development’ and ‘the protection of the environment’ will render
any substantive enforcement complicated.

Finally, the MSPD emphasises the need for coherence across the EU’s pol-
icy sectors. This is visible in: 1) aligning the timelines for marine spatial plans
with the timetables set out in other relevant legislation, including the MsFD;!60
2) defining the geographical scope for marine spatial planning in conformity
with existing legislative instruments of the Union and the international law
of the sea;!! 3) requiring that marine spatial planning should apply an eco-
system-based approach as referred to in the MSFD art. 1.3 with the aim of
ensuring that collective pressure of all activities is kept within levels compat-
ible with the achievement of GES;!62 4) requiring that Msps will contribute to
achieving the aims of the wrD, the MSFD, the Habitats Directive and the Birds
Directive, and others;!6® and defining the term ‘marine regions’ as referred to
in the MSFD article 4,164 ‘marine waters’ as in the MSFD article 3, and ‘coastal
waters’ as in the WrD article 2.165

Overall, supporting and maintaining the resilience of the social ecologi-
cal marine environment through the five legal criteria established above in
section ‘Criteria for evaluating (...)" takes a central place in the preamble of
the directive, but is on a modest footing in the directive itself. On one hand, the
degree of discretion within the substantive goals of the directive is significant,
rendering substantive enforcement uncertain. On the other hand, the use of
marine spatial planning as a planning tool to attain a more ecosystem-based
governance approach to the marine regions in Europe may certainly enhance
the social ecological resilience of these areas.'6¢ The adaptive process of the
MSPD is its strongest suit from a regulatory resilience and adaptive capacity
perspective.

3.4 Comparing the Resilience and Adaptive Capacity of the Three
Directives

The Water Framework Directive, the Marine Strategy Framework Directive,

and the Maritime Spatial Planning Directive all seek the ecosystem approach

160 MSPD preamble 22.

161 MSPD preamble 10.

162 MSPD preamble 14.

163 MSPD preamble 15.

164 MSPD art. 3.3.

165 MSFD art. 3.4.

166  Platjouw (n 48); House of Lords Committee (n 48).
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to aquatic governance. They utilise a programmatic and adaptive regulatory
approach to achieve this goal. The wrD and the MSFD prioritize ecological
goals within that ecosystem approach, while the MspD seeks to reconcile the
ecosystem approach with the EU’s Blue Growth agenda. In sustainability lan-
guage, the wrD and the MSFD seek primarily ecological sustainability, while
the MSPD seeks sustainable development. The three directives differ signifi-
cantly in the way they seek to fulfil the ecosystem approach.

One immediate observation from studying the three directives side by side
is that they are wildly different in terms of complexity and level of regulatory
detail. An introduction to the WFD requires several pages, while the MSFD and
MSPD can be summarised in a couple of paragraphs. The same observation can
be made from Table 2.2 (annexed to this chapter) which lays out the regulatory
resilience and adaptive capacity analysis in more detail. It is hard to avoid
thinking that particularly the wrp has suffered, and will continue to suffer,
from implementation and enforcement problems due to this complexity. Even
resilient and adaptive laws need to be clear in what they ask of the regulatory
subjects, in this case the EU member states.

In terms of substantive resilience and adaptive capacity analysed in this
article all the three directives have capacity to support social ecological resil-
ience, but contain different tools for achieving this. While the wrD and the
MSFD prioritise ecological goals, they contain a broad exemption system that
can be used to secure social and economic goals at a member state level. The
MsSPD does not require an exemption system for two primary reasons: because
it does not contain (m)any substantive obligations; and because its goals are
versatile, embracing ecological, social and economic goals simultaneously.

Because of the differences in substantive goals, the resilience and adaptive
capacity challenges facing the three directives are also quite different. The
MsPD faces the problem of not having enough legal force to adapt existing
marine spatial planning practices (or steer new ones) in the member states
onto an ecological path. Quite the opposite, the wrD and the MSFD may suf-
fer from overt formalism which, at worst, would turn a blind eye to other than
ecological aspects of resilience. The exemption systems of the wrD and the
MSFD need to balance a strict interpretation of their goals. Too loose an inter-
pretation will, however, be likely to water down even the strictest of ecologi-
cal goals. From a resilience and adaptive capacity perspective, this would be
problematic as well because blue economies rely on the ecological output and
capacity which the wrp and the MSFD seek to protect.

From a procedural perspective (the second analysis criterion), the three
directives utilise an iterative and adaptive planning process that seeks to secure
broad participation, access to information, and access to justice. The directives
differ wildly, however, in their linkages to scientific knowledge. While the wrp
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and the MSFD are directly linked to the best available science in categoris-
ing and classifying fresh and marine waters, the MSPD’s knowledge is more
of the policy kind. All three directives seek to bridge sectoral and public —
private gaps, and force, or coerce, transboundary cooperation in planning.
The procedural design of the directives draws heavily from the adaptive gover-
nance literature and, overall, scores high in regulatory resilience and adaptive
capacity.

All the three directives are based on direct regulation (the third analy-
sis criterion). The wrD and the MSFD also contain economic instruments.
Within the wFD system, the principle of recovery of costs is designed to
accommodate the pricing of water uses, and to drive the external costs for
water uses into the price of commodities and services provided by water.
Within the MSFD, economic instruments are mostly utilised for evaluating the
alternative costs of not taking measures to improve the ecological condition
of the European seas, and evaluating the costs of the measures that are taken.
Interestingly, all the three directives rely heavily on direct regulation despite
their effort to broaden the policy mix towards more progressive conceptions
of governance. All three directives leave, however, discretion to the member
states to decide the measures needed to achieve the substantive goals of the
directives. In this way, voluntary measures are also encouraged.

The fourth criterion (enforcement) is a mixed bag. While all three direc-
tives are procedurally enforceable, and create rather clear procedural obliga-
tions for the member states, the substantive goals and obligations are trickier
to enforce. Considering the recent judgment(s) of the cJEU (particularly the
Weser case), the WFD seems to be substantively enforceable, while the jury is
still out on the MSFD. The MsPD, as it does not contain (m)any substantive
obligations, is not substantively enforceable against the member states. Over-
all, the freedom for the member states to craft national and local solutions to
aquatic environmental problems is a positive feature from a social ecological
resilience perspective; however, it also gives rise to risks in safeguarding the
ecological basis of those systems.

The final criteria (cross-categorical coherence) is the most difficult to
evaluate. While the three directives contain many substantive and procedural
similarities, they are also very different as stated above. One of the biggest
problems for evaluating coherence between the three directives — or towards
other EU-law — is the openness of the MSFD and the MSPD on one hand, and
the complexity of the wrD on the other. Nevertheless, the MSFD is closely
linked in its scope and definitions to the WrD. Moreover, the linkages between
the MSFD and the MSPD are close, and marine spatial planning is often seen
as one of the tools in the overarching framework of marine planning. Thus, in
conclusion, at least a modest notion of coherence is achieved.
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4 Conclusions and a Way Forward

This chapter has focused on the resilience and adaptive capacity of aquatic
environmental law in the EU. We studied the linkages between resilience,
adaptivity and the rule of law, and sought to systematise criteria for the
evaluation of regulatory resilience and adaptive capacity. Three important
EU directives have been evaluated and compared in light of these criteria. We
concluded that the wrD, the MSFD, and the MspD differ in the way they seek
to fulfil the ecosystem approach, as well as in their degree of regulatory resil-
ience and adaptive capacity. In the following conclusions, we suggest a regu-
latory design which combines the triumphs of the wrD, the MSFD and the
MsPD, while overcoming some of their failures.

In a perfect world, the law promotes the ecosystem approach and man-
ages the resilience of social ecological systems — such as aquatic ecosystems
and their use — in a manner which is sustainable, effective and coherent. An
ideal directive should then contain strong goals capable of ensuring the main-
tenance of desirable ecological resilience, combined with a set of specific
exemptions that would allow for striking a fair balance with economic and
social resilience — ensuring the overall legitimacy of the design. An alternative
design consisting of a broad set of vague or ambiguous goals may not function
as effectively, as this design entails a risk that the goals will not be attained at
a member state level. The pull of socio-economic goals is often so strong that
ecological goals must be overcompensated just to reach a fair balance between
the different elements of social ecological resilience. Based on these reflec-
tions, we consider the discretion to balance the different substantive goals
mentioned in the MSPD as being too broad, not least due to the lack of (m)any
enforceable substantive rules. The MSFD is substantively on the right regula-
tory track, but in our view the WFD contains the most well-balanced system
of substantive goals broadened by an exemption system, provided that the
criteria for exemptions are not interpreted in a too limiting fashion. Overt for-
malism looms on the horizon of the wrD’s regulatory resilience and adaptive
capacity.

From a procedural perspective, all three directives fair rather well. An
iterative, science-based, integrated and inclusive planning process of each
of the directives is a good starting point for resilient and adaptive regula-
tion. The processes of the wrD and the MSFD are, however, directly linked
to the development of science, while the MSPD is not. In addition, although
the procedural rules of the MSPD require that member states develop and
adapt marine spatial planning practices, the extent to which these practices
support the maintenance of ecological resilience might be different from one
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member state to the next, and is not ensured by the directive itself. As aquatic
ecosystems are often transboundary in nature, we consider it necessary — in
light of ecological resilience — that different member states work towards uni-
fied overall goals. Procedurally, the wrD and the MSFD are thus more devel-
oped, although the wrD may suffer from its overcomplicated nature. The
MSFD, as a matter of regulatory design, is procedurally the most balanced of
the three.

From a policy instrument perspective, the wrD and the MSFD contain some
economic instruments while the MspD relies more on direct regulation and
voluntary actions at the member state level. Although all three directives are
expanding the policy mix towards the outer edges of direct regulation, one of
the main problems seems to be the implementation and enforcement of these
policy instruments. As a matter of regulatory design, however, the directives
illustrate some opportunities for sharing regulatory powers between EU insti-
tutions, member states, local actors, and the markets.

Enforceability often requires that environmental goals should be comple-
mented by a set of specific and binding substantive and procedural rules.
These rules should facilitate and ensure that member states attain the overall
environmental goal(s) of a directive. These rules should be designed in a way
which does not unnecessarily complicate national governance approaches
(e.g. create overlapping processes geared towards similar substantive goals),
or set unrealistic goals or time frames, in order to ensure their effectiveness.
Moreover, the rules should be clear and specific enough to be enforceable. The
enforceability of both the substantive and procedural rules is an important
prerequisite for effectively managing social ecological resilience. At the same
time, however, an ideal aquatic directive would contain procedural mecha-
nisms that would allow and force the accumulation of new scientific knowl-
edge to penetrate aquatic planning and management practices. As regards
enforceability, the WFD is clearly the strongest of the three.

An ideal directive would also be coherent with already existing directives.
This would facilitate its transposition into national laws, and avoid any unnec-
essary delay in meeting the overall goal of the directive — the social ecologi-
cal resilience of aquatic systems. Here, the MSFD and the MsPD should have
regulatory linkages to the wrD which is the oldest of the three directives. For
instance, it would have been expected that the MspD would have made some
references to the wrD, as the MSFD does. If one aims at law promoting the
resilience of aquatic social ecological systems and providing a seamless and
coherent governance approach to watersheds, coasts and seas, the different
directives should at least identify how they interrelate. Even though the Euro-
pean Union officially has no powers regarding land use planning and coastal
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zone management, at a member state level issues of spatial planning in the
coastal and marine areas are highly interrelated. For this reason, the coherence
of the three directives can still be significantly improved.

Answering the question of what kind of governance and regulation should
be used to safeguard the core functions of social ecological systems is no
walk in the park. First, this is so because of the different aquatic media hav-
ing environmental problems somewhat particular to each media, as well as
particular sectors and uses that are causing these problems. Second, the walk
is obstructed by the lack of empirical analysis generally — and in this chapter
specifically — regarding the functionality of existing regulatory instruments.
Our analysis here will have to be complemented in the future by a more empir-
ically oriented analysis to see whether the potential triumphs and failures of
the directives actualise. Nevertheless, it makes sense to anticipate regulatory
failures and respond to them where possible as the regulation or management
of aquatic environments cannot wait for perfect science. Regulatory designs
must keep this in mind, and embrace experimental and adaptive governance,
without abandoning the rule of law and legal certainty. Law’s resilience and
adaptive capacity is a careful combination of all these criteria.

Table of Authorities

Treaties
Convention on Biological Diversity (adopted 22 May 1992, entered into force
29 December 1993, 1760 UNTS 79).
Convention on Biological Diversity, Conference of the Parties 5 Decision v/6 ‘Ecosystem
Approach’ 2000, (22 June 2000) UNEP/CBD/COP/5/23.

EU Legislation

Council Directive 92/43/EEC of 21 May 1992 on the conservation of natural habitats
and of wild fauna and flora [1992] O] L206/7.

Council Directive 2000/60/EC of 22 December 2000 establishing a framework for
Community action in the field of water policy [2002] O] L 327/22.

Council Directive 2008/56/EC of 17 June 2008 establishing a framework for community
action in the field of marine environmental policy [2008] O] L164/19.

Council Directive 2009/147/EC of the European Parliament and of the Council of
30 November 2009 on the conservation of wild birds [2009] O] L 20/7.

Council Directive 2014/89/EU of 23 July 2014 establishing a framework for maritime
spatial planning [2014] O] L257/135.



RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW 51

Cases
Case 237/07, Dieter Janecek v Freistaat Bayern [2008] ECLI:EU:C:2008:447.
Case 525/12, European Commission v Federal Republic of Germany [2014]
ECLI:EU:C:2014:2202.
Case 461/13, Bund fiir Umwelt und Naturschutz Deutschland eV v Bundesrepublik
Deutschland [2015] ECLI:EU:C:2015: 433.

Bibliography

Books

Bohman B, Transboundary Law for Social-Ecological Resilience. A Study on Eutrophica-
tion in the Baltic Sea (Stockholm University 2017).

Clayton AMH and Radcliffe NJ, Sustainability: A Systems Approach (Routledge 1996).

Hart HLA, The Concept of Law (2nd edition, Oxford University Press 1994).

Holling CS, Adaptive Environmental Assessment and Management (John Wiley and
Sons 1978).

Pasteur K, From Vulnerability to Resilience. A framework for analysis and action to build
community resilience (Practical Action Publishing 2om).

Platjouw FM, Environmental law and the ecosystem approach: Maintaining ecological
integrity through consistency in law (Routledge 2016).

Walters CJ, Adaptive Management of Renewable Resources (Macmillan 1986).

Official Documents and Others

European Commission, ‘Common Implementation Strategy for the Water Framework
Directive (2000/60/EC). Guidance document no. 8 Public Participation in relation
to the Water Framework Directive (Office for Official Publications 2003).

European Commission, ‘Proposal for a Directive of the European Parliament and of
the Council establishing a framework for Community Action in the Field of Marine
Environmental Policy (Marine Strategy Directive)’ (Communication) COM (2005)
505 final.

European Commission, ‘An Integrated Maritime Policy for the European Union’ (Blue
Paper) coM (2007) 574 final.

European Commission, ‘Action Plan on an EU Integrated Maritime Policy’ SEC (2007)
575 final.

European Commission, ‘Roadmap for Maritime Spatial Planning: Achieving Common
principles in the EU’ coM (2008) 791 final.

European Commission, ‘Maritime Spatial Planning in the EU — Achievements and
future development’ coM (2010) 771.



52 SOININEN AND PLATJOUW

European Parliament legislative resolution of 17 April 2014 on the proposal for a di-
rective of the European Parliament and of the Council establishing a framework
for maritime spatial planning and integrated coastal maritime spatial planning and
integrated coastal management’ COM (2013) 0133.

Farmer AM and others, KnowSeas. Knowledge-based Sustainable Management for
Europe’s Regional Seas. The Ecosystem Approach in Marine Management (EU FP7
KnowSeas Project 2012).

HELCOM, Eutrophication status of the Baltic Sea 2007—-2011 — A concise thematic
assessment (Baltic Sea Environment Proceedings No. 143, HELCOM 2014) 5—6.

HELCOM, Ecosystem Health of the Baltic Sea. HELcOM Initial Holistic Assessment
(Baltic Sea Environment Proceedings No. 122, 2010).

House of Lords Committee, European Union Committee, ‘The North Sea under pres-
sure: is regional marine co-operation the answer?’ (10th Report of Session 2014-15,
House of Lords paper 137, 2015).

Intergovernmental panel on climate change, Climate Change 2007: Impacts, Adapta-
tion and Vulnerability (Contribution of Working Group 11 to the Fourth Assessment
Report of the Intergovernmental Panel on Climate Change, Cambridge University
Press 2007).

Programme of measures of the Finnish marine strategy 2016—2021, 4 <http://www
.ymparisto.fi/en-US/Sea/Protection_and_management_of _the_marine_
environment/Development_of Finlands_marine_strategy> accessed 20 September
2017.

United Nations Environment Programme, Millennium Ecosystem Assessment, Living
Beyond Our Means. Natural Assets and Human Well-being. Statement of the MA
Board (Island Press 2005).

UN Water (2017) Water, Food and Energy <http:/[www.unwater.org/water-facts/water-
food-and-energy/> accessed 22 September 2017.

Book Chapters

Belinskij A, ‘Recovery of costs for water uses at the different levels of water law’ in
E Hollo (ed), Water Resource Management and the Law (Edward Elgar 2017) 213.

Bugge HC, Twelve Fundamental Challenges in Environmental Law, in C Voigt (ed),
Rule of Law for Nature. New Dimensions and Ideas in Environmental Law (Cambridge
University Press 2013) 3.

Groothuijse F and Uylenburg R, ‘Everything according to plan? Achieving environmen-
tal quality standards by a programmatic approach’ in M Peeters and R Uylenburg
(eds), EU Environmental Legislation — Legal Perspectives on Regulatory Strategies
(Edward Elgar Publishing 2014) 116.

Jonsson B and Jonsson N, ‘Fennoscandian freshwater fisheries: diversity, use, threats
and management’ in JF Craig (ed), Freshwater Fisheries Ecology (Wiley Blackwell

2016) 105.


http://www.ymparisto.fi/en-US/Sea/Protection_and_management_of_the_marine_environment/Development_of_Finlands_marine_strategy
http://www.ymparisto.fi/en-US/Sea/Protection_and_management_of_the_marine_environment/Development_of_Finlands_marine_strategy
http://www.ymparisto.fi/en-US/Sea/Protection_and_management_of_the_marine_environment/Development_of_Finlands_marine_strategy
http://www.unwater.org/water-facts/water-food-and-energy/
http://www.unwater.org/water-facts/water-food-and-energy/

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW 53

Soininen N, ‘Torn by (un)certainty — Can there be peace between rule of law and other
SDGs? in D French and L Kotzé (eds), Sustainable Development Goals: Law, Theory
& Implementation (Edward Elgar 2018).

Soininen, N ‘Marine spatial planning in the European Union’ in D Hassan,
T Kuokkanen and N Soininen (eds), Transboundary Marine Spatial Planning and
International Law (Routledge/Earthscan 2015).

Journal Articles

Arnold GA and Gunderson LH, ‘Adaptive Law and Resilience’ (2013) 43 Environmental
Law Reporter 10426.

Backer H, ‘Trans-boundary Maritime Spatial Planning: a Baltic Sea Perspective’ (2011)
15 Journal of Coastal Conservation 279.

Belinskij A and Soininen N, ‘Bringing back ecological flows: The case of migratory fish
and the Regulation of Hydropower in Finland’ (2017) X Ympéristopolitiikan ja —
oikeuden vuosikirja 89 (in Finnish).

Benson MH, ‘Integrating Adaptive Management and Oil and Gas Development: Exist-
ing Obstacles and Opportunities for Reform’ (2009) 39 Environmental Law Reporter
10962.

Biber E and Eagle ], ‘When Does Legal Flexibility Work in Environmental Law?’ (2015)
42 Ecology Law Quarterly 787.

Borja A and others, ‘Overview of Integrative Assessment of Marine Systems: The Eco-
system Approach in Practice’ (2016) 3 Frontiers in Marine Science.

Camacho AE and Glicksman RL, ‘Legal Adaptive Capacity: How Program Goals and
Processes Shape Federal Land Adaptation to Climate Change’ (2016) 87(3) Univer-
sity of Colorado Law Review 711.

Cosens B, ‘Transboundary River Governance in the Face of Uncertainty: Resilience
Theory and the Columbia River Treaty’ (2010) 30(2) Journal of Land Resources and
Environmental Law 229.

Craig RK, “Stationarity Is Dead” — Long Live Transformation: Five Principles for
Climate Change Adaptation Law’ (2010) 34 Harvard Environmental Law Review g.

De Lucia V, ‘Competing Narratives and Complex Genealogies: The Ecosystem
Approach in International Environmental Law’ (2014) 27 Journal of Environmental
Law g1.

Ebbesson ], ‘The rule of law in governance of complex socio-ecological changes’ (2010)
20 Global Environmental Change (3) 414.

Grizzetti B and others, ‘Assessing water ecosystem services for water resource manage-
ment’ (2016) 61 Environmental Science and Policy 194.

Keessen AM and van Rijswick HFMW, ‘Adaptation to Climate Change in European
Water Law and Policy’ (2012) 8(3) Utrecht Law Review 38.

McDonald J and Styles MC, ‘Legal Strategies for Adaptive Management under Climate
Change’ (2014) 26 Journal of Environmental Law 25.



54 SOININEN AND PLATJOUW

Olszynski M, ‘Failed Experiments: An Empirical Assessment of Adaptive Management
in Alberta’s Energy Resources Sector’ (2017) 50 University of British Columbia Law
Review 697.

Paganelli D and others, ‘Critical appraisal on the identification of Reference Condi-
tions for the evaluation of ecological quality status along the Emilia-Romagna coast
(Italy) using M-AMBI’ (2011) 62(8) Marine Pollution Bulletin 1725.

Paloniitty T, ‘The Weser Case: Case C-461/13 BUND V GERMANY’ (2016) 28(1) Journal
of Environmental Law 151.

Pardy B, ‘Changing Nature: The Myth of the Inevitability of Ecosystem Management’
(2003) 20 Pace Environmental Law Review 675,

Pardy B, ‘The Pardy-Ruhl Dialogue on Ecosystem Management Part V: Discretion,
Complex-Adaptive Problem Solving and the Rule of Law’ (2008) 25 Pace Environ-
mental Law Review 341.

Platjouw FM, ‘Transboundary marine spatial planning in the North Sea — Are national
policies and legal structures compatible enough? The case of Norway and the Neth-
erlands’ (2018) 33(1) International Journal of Marine and Coastal Law 34.

Redman C, Grove MJ and Kuby L, ‘Integrating Social Science into the Long Term
Ecological Research (LTER) Network: Social Dimensions of Ecological Change
and Ecological Dimensions of Social Change’ (2014) 7 Ecosystems 161.

Rist L and others, ‘A New Paradigm for Adaptive Management’ (2013) 18(4) Ecology &
Society 63.

Rist L, Campbell BM and Frost P, ‘Adaptive management: where are we now?’ (2012)
40(1) Environmental Conservation 5.

Ruhl JB, ‘General Design Principles for Resilience and Adaptive Capacity in Legal Sys-
tems — With Applications to Climate Change Adaptation’ (2011) 89 North Carolina
Law Review 1373.

Ruhl JB, ‘The Myth of What is Inevitable Under Ecosystem Management: A Response
to Pardy’ (2004) 21 Pace Environmental Law Review 315.

Ruhl JB, ‘Thinking of Environmental Law as a Complex Adaptive System: How to Clean
Up the Environment by Making a Mess of Environmental Law’ (1997) 34 Houston
Law Review 101.

Schoukens H, ‘Ongoing activities and Natura 2000 Biodiversity Protection vs Le-
gitimate Expectations?’ (2014) 11 Journal for European Environmental & Planning
Law 1.

Squintani L and van Rijswick H, Tmproving Legal Certainty and Adaptability in the
Programmatic Approach’ (2016) 28 Journal of Environmental Law 443.

Waldron J, ‘The concept and the Rule of Law’ (2008) 43 Georgia Law Review 1.

Walker B and others, ‘A Handful of Heuristics and Some Propositions for Understand-
ing Resilience in Social-Ecological Systems’ (2006) 11 Ecology & Society 13.

Williams BK, ‘Passive and active adaptive management: Approaches and an example’
(2011) 92 Journal of Environmental Management 1371.



55

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

Jo pue 91odsuen QuInIIeW JO ‘B3s
J® 5101095 A319U9 Jo JuawdoaAap
9[qeUTEISNS JY) 0) INGLIIUOD

0) TWTE [[BY[S S9¥IS IOqUISU

‘sued reryeds surreur 1ot ysnoryy,

‘(1S 1xe) sasn pue

SOI}TAIIOR JUBAD[I JO 9OUI)SIXO0D
a1y ajowoid o3 pue ‘yoeoxdde
poseq-waysAsods ue Surdde
‘10309S QWINLIEWI 3} UI [JMOIS pue
juawrdo[aaap ajqeureisns 1roddns
[reys Suruuerd renyeds surrejy

‘(') Suruuerd

[eneds duLreW 10 YIOMAWIEL] B JO
JUSWIYSI[QBISO Y} YFNOIY3 SIOIN0SI
QULIBUI JO 9SN S[qBUIEISNS PUE SBAIE
auLrew jo yuswido[eaap a[qeurelsns
‘qIMoI3 a[qeuTe)SNS SUNOWOI]

A[1AB9Y pUE [BIOYTLIE [[€ 9OUBYUD
pue 109301d [[YS S9IBIS TOqUUIIIA

‘((r)(e) 1t "11e) snyeIs 193eM POOS
9AJIYOE 0 19JBM OBJINS JO SAIPO( [[E
201524 pup oUPYU? 192304d pue ((1)
(e)1¥ "11e) 197BM S0BJINS JO SATPOq
[[E JO SN3e3s dY3 JO UONIDLOLLIIP
Juaaa4d 01 saimseswr Aressadou

a1} Juawad I [[ey[S S93eIS I9qUISIN
:T "JIE JO S[eoS urewr oy} SUIAJLIE[d
$9A1309(Q0 [BIUSUOIIAUD UTB]A

‘(1 xe)

asn 1ajem a[qeuresns ajoword

(v'1 re) Me[ N T 0 pUE ‘snJe)s 1Y) SOUBYUD pue

I9)0 UM 20UaIay0d pue ((p)T¥1 UOTIBIOLIdSP ISTIN 1191} Juasaxd
(€-€1 (G°€ :€'1 "1e) SN S[qEUTEISNS ‘DID 497U) ‘0) I9YEMPUNOI3 pUB
‘osenq (VT €T T°T )R ‘SAD) SI9JEM [BISBOD ‘SI9)BM [BUOTISURIY

sSnjels [ejuoWuoIIAUS POODH) ‘s1ajem 90BJIns puequr JO U01139)01d

sjpob aanjuvisqng

adsin

dasSnN adm

uelisqng

AdSW ) pue AdSW ) ‘aAm I jo Ayeden aandepy pue souaifisay A10remsay :xipuaddy



SOININEN AND PLATJOUW

56

“ImoI3
oTIIou09d anyq uo siseydure Aaeay
© saoed aAnoa11p oY) Inq Surpue)s

enba A[Surwass e uo juasaxd
[TV "S[e03 [eo1307099 im pajdnod
S[e03 [B100S pUE ITUWIOUODH :dSIAAI(]

("G "re) s[eLoyewt

MEI JO UONIEBIIXD d[qeureIsns

91} pUE WISLINO} d[qEUre)Isns Jo
uorjouwroxd a1y} Se Yons saAndafqo
1910 ansind Aeur sa1e)s I9qUISUI
‘aonytppe Uy ‘sjoedwt a8ueyd 93BT
07 9OURI[ISAI SUTPN[OUT JUIUIUOIIAUD
a1} Jo yuawrasoxduwr pue uoroajoxd
‘uonearasard 9} 0] pUe ‘103098
amjmoenbe pue sauaysy o)

‘(Arepuooas) asn a[qeure)sns ‘(Arepuooas) asn a[qeure)sns

ym papdnoo ng ‘pasnurond yum papdnoo Inq paspuorrd
STeoS [e01307007 :[B10309s A[UTE]\ S[eoS [e01307007 :[810309s A[UTR]\
‘((a1)(e) 'Y "31E) SeouEBISqNS
snoprezey £rord jo sasso[ pue
saSreyosIp ‘suorssrura no Surseyd

10 3ursead pue saoueisqns Ayrorrd
woiy uonnjjod Suronpai A[parssaxdoxd
JO WIre 9} YIIM SQINSeaw A1eSSa09u

o) Juawa[dw [[eYs S9)elS IOqUIDIA

“((m)(e) Tt 31e) smyeys [edTUIOYD
19)eM d0€JINs poos pue [enusjod
[891307003 Po03 SUIASIYIE JO T

3 (1M “I9)eM JO SIIPOQ PIYIPOU

s[eos

9SI9AIP 10 [B10339S

adsin

dasn aim

aduelsqng

(yu00)



57

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

‘(1v1 pe) Jowr sanianoe Juswdofassp mau Surkynsn(

9q 03 S B} 10j MO[[E 30U Op JeL]}

SUONIPUOD [eInjeu 10 Jsarajur orqnd

Surpriraao jo s309fo1d ‘omalew 010§

{S9SNED [BINJEU {SHD JO JUSUIIARIYDE

a1} Sunyuaaaxd a3e3s ToqUIDW E JO

‘(snongiquue axe s[eos s1omod a3 IPISINO UOIIOBUT 10 UOTIOR

9ATIUB]ISQNS 9SNBIAQ POPIAU JOU) ON :SUOSEaT SUIMO[[O] 9Y} 10 ‘SIX

*(S "11e) sdSW 10§ s[eo3 "I XoUuUuy pue
9AT)UEISQNS [BIOUAS A19A AJUO $39s  S°€ Jre Ul SAD SULNSEaU J0j BLIOILID
9AT}ORIIP Y} PUE ‘SNONJIqUIE S[e0D) £q payLrep nq snongiquie sfeon

*(L¥ 111e) 3s9103UT
o1pqnd Surpriraao ue uo paseq

10 (9"t "11e) aunafvw 22.40f 03 anp
STeoS 9y} AR 0} aamyrej Arerodwa)
e uruured £q (S jre) T re ur
PAYSI[qeISd UBY[) S[ROS JUDSULI)S SSI]
10§ Sutwure £q {(v* 1re) 19w a2q 03
aIe STe03 9} YITYM UT SIUI[PEap a1}
Surpus)xa :SpuNOI3 [BISAIS UO ‘SIE
"SNJE)S I9JEM JUILIND

JO UOTJBIOLIIdP-UOU JO UOTIESI[qO
UE pue {snjejs poos ueyf) ssaj

Ul SI9JeM 90BJINS JO Judwasordur
:SUONESI[QO [BIdUIT 0M) dpN[oul
(m-1)(q) Tt pue (ar-1)(e)tt 1y

‘A pue

AT ‘III ‘T1 S9X9UUY PUE (SI9)eM JO
snje)s poos) Tt "Jre ur 39s seanda(qo
[BIUSWUOIIAUD JO 13 B Aq payLIE[d
nq (1 "31e) snondiqure s[eo3 [[ereAQ

sjpob
ay) wiof suondwaxy

s[eo8 a3 jo Aytre[)

adsin aasn

aim

Jouelsqng

(‘yu00)



SOININEN AND PLATJOUW

58

‘(1T 1) ST9IEM

‘(1 1) 19YEMPpPUNOI3 pUB
SI9)eM [BUONISUEI) ‘STO)EM [B)SE0D

(19 1T "xe) QULIBUI JO STD 91} SUTUTEIUrew ‘SI9JeM 9JBJINS PUETUI JO SNIL)S

dsw 10§ sdays [empaooid Aressaosu 10 Suraaryoe 10y (ABarvags P003 Sururejurew 10 SUTASIYOE
3y} pue YIoMIWelj © YS[[qeIsq 2UMDUL) YIOMIUIB] © UST[qeIsT 10§ YIOMaUIe] B YSI[qeIsy $jp0B [pampasoiq
2IMpadoig

*90URIS
Jo Juawdo[aAap oy 03 padjuI|
A[10a11p J0U 21k $9A1109[qO0 AdSIN
*AASIN A} PuB dAM 9} Se yons
‘Me[- 7 19Y30 Iapun suonesqo

U3IIM JUI] UT 9q IS INg ‘S9{

‘I Xouuy pue §-€ “1re ur paysijqe1ss
BLI9)LIO [B9150[009-0100S Y[} 0} PO}
ST (T'T "}IB) SAD "SI9JEM JULIBWI JO

UONEOYISSE[D-91 10/ PUE ‘BLIDILID SAD
oty Surdueyp saxmbai 3] JuswaSetewr

pue Suruuerd o3 yury 30211p ®

9ABY 19AIMOY 10U S0P aFpajmoun]
OYTIUSIIS MAN "UOTJEIYISSE[D

JO M) 9 Ik d[qe[IEAR T PI[MOUY
OYNUBIOS 153 A} UO paseq S
SI9)BM JULIEW JO UON)EIYISSE[D YL

“Lv—bt "3xe ur papiaoxd suondwexa
JO UONEZI[IIN IO ‘SI3JEM JO
UOTIBOYISSE[-21 10/pUE PAINSEIUI ST
SNJe)S I91eM Y} YOIyMm 03 Surprodoe
BLISILIO 9} Jo SurSueyd saxmb

-a13] Juawadeuew pue uruued

01 YUI[ JO91IP € 9ABY ‘T10ADMOY

40U S0P 93PI[MOID] OYTIUSIIS MAN

“UOIBOYISSE[D JO SWIT) B[} JE J[qe[IeAR

93pa[MOTD| JYIIUDIOS 159q Y} UO
Paseq Sl SI9Jem JO UONBIISSB[D o],

20U2798 MIU bULIdPISUOD
Juowabouvui

1sn/pv 03 U012AISI(T

adsin

adsn

aim

aouelsqng

(yu00)



59

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

aImsuo (J) ‘0T J[oNIR PHIM
90UEPIOIIE UI BIEP S[qE[TBAE 1S3q
a1} Jo Isn ) IsTueSIo (9) ‘6 APTIE
U}IM 9OUBPIOIIE UI SISP[OYAEIS

JO JUSWIIA[OAUT Y} 2INSUd (P)
‘soonjoerd [euLIOfUT 10 [BULIO)
juateamba 10 JjusurageurU [ISL0D
Ppa1e139)Ul Sk Yons ‘sassadoid 1910
pue suepd 1o uefd Sunymsax oy} pue
Suruurerd [eneds suLrewr usamiaq
9oua1ay 02 jowoid 0y wre ()
‘syoadse Ajayes se [[om se ‘syoadse
[BIO0S pUE JTWIOUO0I? ‘TEIUSUIUOIIAUD
junodoE ojul axe) (q) ‘suonorIAIUI
BIS-pUE[ JUNOIJE 0jul ae) (B) 03
$9)B)S 19qUISW Y[} 10} SUOIESI[qO
$19S AdSW Y], *9 "Me ul paygmads nq
angea are (T°'T 11e) S[E0S [eInpadold

‘(€1 1e) SAD A} 2ASIYOE 0}
sarnseaw jo sowrwerdoxd dn 3as pue
‘(11 1ae) sowrurerSoxd Surrojiuowr dn
308 (0T "31e) s}981e) [BIUSUIUOIIAUD
ysI[qe1se (6 ‘31e) sao 10§ BLIOILID

9]} SUTULIS)OP (§ "}Ie) SeaIe

duIrew Jo sarnssaxd pue uonIpuod
a1y} ssasse (£ 'J1e) SUuI[ISe0d YIIM
97e1s Toquuat yoea ut Suruueld 10§
aqrsuodsaz sanyroyine yusjedurod
SUIEU 0] S9)B)S TOqUISTU Y} 10§
SUoTIESI[qO SI9S AASW YT, "9ATIOIIP
a3 InoySnoxy) payLred are L9y} nq
angeA aIe T "}Ie Ul S[e0S [BINPad0I]

*(1°G 7ae) 111 pue

11 SOXoUUY Ul INO 39S suoredyads
[B2TUY9) 93 03 SUIPIOIJE BN 19JeM
JO sIsA[eue J1OU029 UE }ONPUO0d

0} pUE ‘SI9JeM dIBJINS JO SNILIS

a1 uo Aj1anoe wewmy jo joeduur

9} MIIARI 03 ‘SOTISLIAIOBIBYD SUISEq
JI9ALL YOBD JO SISA[eUR UE 9INSUD 0}
{(2€ xe) aam ayy Sunuawayduwr 10§
arqrsuodsaz sapuoyne juaraduiod
JO uUonEOYIIUPI 3} Surpnyour
‘syudwaSurLIE dAIIENSIUTLIPE
ajerdordde amsus 03 {(1°€ re)

BOIE IIA[) UI SUISE(] JOALI

Ajryuept 0 sa3els IoqUIOU Y} 0}
SuOTIESI[qO $19S AAM I, "DATIOIIP
a3 InoySnoy} payLed are £33 ng
angea a1k T )}k Ul S[E0S [eINPad0I]

s[eos

9} JO ssauasIOald

adsn

adasn

aim

2INpadoid

(u0o)



SOININEN AND PLATJOUW

60

‘(YT 11e) UOTISSTUILIO))
a3 03 310dax [[eYS Sa1eIS IDqUID]A

‘(€1 1) 9AT3ORIIP A}
juswaduur a3 Juaedwod AuioyIne
a1} 91eUSISIP [[BYS SAILIS JIOqUIDIA

-asaid jou

are syuswraxmbai [empaosord oy, ‘z T
9[OIIIE [[)IM 9OUBPIOIIE U SILI)UNOD
parys ypm uoneradooo ajowoxd (3)
{IT 9[OT}IE YIIM JOUBPIOIIE

U[ $97B)S JOqUISW UIIMIDq
uopneradood Arepunog-suern

a[qrssod a1y} Jo sasned Ay} JeY) INSUD
[[EYS 97B1S JIOqUIU Y} ‘PIASIYD.

9q 03 AJoXI[un axe 193eM Jo £poq
10§ ¥ 9[O13IE IOpUN 338 S9A1D[qO

a3 JeY} AEIIPUL

BJEP I9[J0 10 SULIOUOUT JITYAA

(11T "J1B) ¥ 9onIe I9pUN PIYSI[qRISI

$9A1109[q0 1]} DASTYOE 03 ISPIO UT
‘saunspaut fo swtwn.bo.d e Jo 9SIp
uIseq I9ALL YOBd 10§ JUSWIYSI[qeISd
9} 2Insua {(1°g "}Ie) SNJe)S I19jem
Jo Buriogruows ayy 4of saunun.ibod
JO JUSWIYSI[qeISd Y} 2INSUD

‘(19 Jxe) uonye[sida Arunuruio)
oy1oads 1apun uonodayoid rerads
Surrmbar se pajeusisep usaq aAey
UOIYM JOLISIP UISEq IDALL [OE€d
uTyIM SUTA] seare J[e Jo (s)1a3sI3a1

B USI[qeISa [[BYS SSIA ‘UONIppE U]

adsin

aim

9INpadold

(yu02)



61

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

‘(1°01 "J1E)

dSIN 10J ATESS909U UONBULIOJUT

Jo Surreys oy} ISTUESIO 03 MOY|
9pIdap pue ‘BIEP J[qE[IEAR }S3q
a3 JO asn Y[} ISIUESIO [[eyS SAJLIS

Ioquualll 9] St JUa)Xa UlLLIdd B Q],

‘ssaooxd

Suruurepd aanyera)r pue (1 Xeuuy
pue §-€ “11e) sao 8y} Jo uoNIUYLP
[e0180[099-0100s 9y} ur 3TdUI]

‘ssaoo1d Suruued aanyeran
pue ‘(A XoUuuy pue T “}Ie) SI9)em JO
snje}s [ed130[009 POOS JO UOTIIUYIP

[8o1807003-0100s a1y} UT 3101 d I
(T°€1 Jxe)
A103110193 T1OY[} UTYIIM A[2ITIUD SUIA]

JOLISIp UISeq IDALL Yoea 10§ paonpoid

st upjd Juawabvupus uIsvq L2414 €
JeY} 2INSUD [[BYS S9IBIS TOqUIDA

‘(G811 ae) ayeurdoxdde se pajsnlpe
pue pamaiaal are sawrurersoxd
Surroyruow a1 o3errdordde

SB PAOMITARI PUB PIUTUIEXD

are suonyestIoyIne pue syrurad
JUBAS[DI {PoILSIISIAUT SIB dIN[TE]

J8papmotny
Surseaour 10§ sjeon

adsin

adsn

aim

ampaooig

(yu00)



SOININEN AND PLATJOUW

*(1°L J1e) 93eI0AE UR SE AEP B JUI 00T

uey)) 210wl ap1aoid ‘A xouuy 0}

SurpI029€ YoIyM I91EM JO SAIPOq SO}

‘Seare SUIYSY ‘A XoUuUY U}IM 90UBPIOIIE UI 10J U0

[erorouIurod woyy uonduwmsuod [[BYS S93¥3S I9qUIdW ‘UOTIPPE U]
uewmny 1oy saroads ur syueUIRIUO0D

[BoTWIAYD UO uonewLIojur *(T°g “JIe) PIYSI[qLISS UdI( SABY SLaTE

op1aoxd ‘snje)s [BIUSUILOIAUD  Pa3da301d [enpIAIPUT 91} YOTYM Iopun

PooS oY} 9103521 0) U} 9q 0}  UONE[SISS] AJTUNWIIOY) U PAUTEIU0D

PooU P[NOM Jey[} SOINSEIW 2A1}I91I00  suonedyads asoyy Aq pajuawaddns

aqqrssod ayy aouay pue d8ueyo aq [reys sowrwrerdord aroqe a1 ‘seare

91[) JO asNEBD A} AJIUIPI 0} SINTATIOR pa1oayoid 10§ {enuatod [eo1S0[009

62

o ‘uonyippe uy (10T “3ae)
eJep S[qE[IBAE 1S3 9]} UO paseq

apNIIUL {SNE)S [EJUSUUTOIIAUD
poo3 ‘spremo) ssax3oxd pue ‘wroxy

apiaoxd ‘piv 493U ‘03 pasu
sowrwrerSoxd Surrojruowr ‘A xouuy

PUE SNJEIS [BITUISYD PUE [DIS0[00

ap (1) pue ‘fenuazod [eo130[009 pue

[Teys saururergoxd yons ‘s1ayem
doepms 104 *(T°g "11e) swrurersord

9JUe]ISIPp 9] JO a1ellI)So Ue 10J Snjejls [edrwayd pue Hmuwmoﬁooo 10} sanssaxd
.Ewum%m A4S 9ay3] 03 payul] %—Omo—o pue snjels [ejuaWUuoIIAUL 3] JO JUBASI[3I JUIIXa 9} 0} MO[J JO 2381 Iy} MO\UEN
SI Sealde auLIeW JO MEEOH_GOE Jualussasse ue 10J uoneuLioyur 10 [9A9] pUB 2WINJOA 97} AQ I9A0D SJUWUOITAUD

onenbe jo uonp
-U0J 31y} 10JIUOW

9q Isnw sdSW Inqg ApoaIrip 0N 1opuq) ‘(A Xouuy (IT pue g Me) s9g  Surrojruowr e dn 39s 0) wonesqQ sag 03 uonesIqO
abpajmouy buisvaiouy
adsmn aasn aim 2Inpadoig
(‘yu00)



63

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

*SI9)BM ULIEW J1} Jo eyep [edrsAyd

PUE ‘BIBp JIWOU0ID PUR [BID0S
‘[BITSWIUOITAUD ‘BITE IOIUT ‘@pn[our
Keur eyep ST, "BIep S[qR[IEAR

1S9q 9} 9sn [[BYS S91BIS IOUIDIA[
‘(2’01 ‘2°g {1°g "}IE) SEIUSIOS [B100S

‘(a1

PUE III ‘I XaUUY) S139)EI)S SULTRTT
SurysI[qeISe UT UOTJBISPISUOD 0JUT
uaYe) 9q JSNUI S10J9kJ ITUIOUOII PUE

‘(111 X0UUY)

6 "3xe U1 paysI[qeIsa SIS0 JO
£19A0001 Jo odrounid atp) Jyuauardurt
03 paxmbai st sTsATeue oruou0dq

‘(A xauury) s19JeMm JO snies pood o
10§ BLIS)LIO JO SUINIs pue (11 Xouuy)
S9IPO( I9JEM JO UOTIBOYTIUIPI

31[) 9JBUILIOP SIIUIIIS [BINIBN

{(€°g 1e)
12 9[OTIR Ul UMOP Pref armpadord
9T[3 YIIM 2DUBPIOID. UI UMOP PIe] aq
[[BYS SNIE.IS 193eM JO SULIOIUOW pUe
SISA[eue 10J SPOT[}oWl PIZIPIEPUE)S

Suruuerd
ut papnpuraq

0] uonRULIOJUL

PUE ‘SOTLIOUO0D3 ‘S9OUSIS [BINJEN [B100S INq ‘S90UAIOS [eInIeu A[urejy pue suoneoyads [earuyday, oynUaIds Jo adAL,
"UISeq I9ALL
O3 UT SNJE)S 19)eM 1]} SUTd™pe
syoeduwr uewny] 9} Apnys snwa
$97B)S ToqUIAW Y} ‘T°S "JIe 1opu)
adsn aismw aim ampaosoig
(‘yu00)



SOININEN AND PLATJOUW

64

a1p) Jo uonejuawadwr 9y} Uo 310dax

Blraqgns [feys uolssiiauwio)) ay[,

‘(T'¥1 "3xe) uoneorqnd

119U} JO SYIUOW I} UM
POUIadUOD S9)BIS TOqUIAW I9Y}0 AUue
0} pue uoISSIIWIO)) Y} 03 sayepdn
juanbasqns [[e pue ‘adSw a3 jo
uonejuswadur Y UO [BLI)BU
A1oyeuerdxa Sunsrxo JuLAI[AI
Surpnpour ‘sued reryeds aurrew a1y
Jo sardod puas [[eys sa3eIs IoqUIDIA

*(£+4 3xe) umururw
e S1e9K OT AToAD POMITAAI

3q 03 sue[d renreds aurreur ‘sag

(@) )
s1ea4 XI5 A19A9 pamMaIAdI 9q Jsnua Lt
"}Ie Jopun adMm dY) Jo sTeod a1} wolj

uonduwaxa ue Sunjueid 10§ sUoseay

‘((q)€v "1xe) sreak x1s A19A0
POMIIAI 9q ISNUL I3JEM PIYIPOU
A[1AB9Y 10 [eIOYIIIE S UONEUSISa(]

‘(2°S pre)

19)Je3191]) sIedA XIS A19A9 pue ‘€10g

I9qUId(] T2 3S93e] oY) 3k pajepdn

ATBSS909U JI pUR ‘PIOMITASI 3q [[BYS

‘(2"L1-31€)  9SN I9)EM JO SISATEUE JTUIOU0Dd pUE

[BAISIUI 189A-g B J& pomaIAdl  s3oedulil UBWINY JO MIIADI ‘SI9JEM JO
9 ISNW $91391B1)S QUIIBW ‘SO SOISLI9IOBIBYD JO SISATRUR 3], "S9K

$s220.d 2y fo uonvAAIJ

adsin

adsn aim

2IMpasoIy

(yu00)



65

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

“(2'P1 11e)

I9)Jearay s1eak moj £10as pue ‘suerd
[ereds suLIew JO JUSWIYSI[qeISd A}
10j dUI[pEap Y} I9)JE 183K SUO AdSW

‘(1'g1 "J1E)

19)JBaI191]) sIBAA XIS A19A0 pue

‘210% 19qUIAdA(] 27 1S91B[ 9} I8 M
a1 Jo uonejuswa[duwir oy uo 310dax

e ystqnd [eys uorssruuwoy) ay ],

*(£-€1 "yxe) 193y€0191]) SIBIK

x1s 1949 pue ‘S10% 19qUIdd(] TT
3s93e[ 913 Je pajepdn pue pamaiadr aq
ITeys suefd juswaSeuew urseq I19ATYy

(8'TT 1E)

I19)JeaIaY]) STEdA XIS A19A9 pue ‘ST0T
I2qUILdA(J 2% 15a)e[ A} I pajepdn

ATeSSa09U JI pUB ‘pama1adl aq [[BYs

samseawr jo sawrurergoxd ay,

adsin

adsn aim

ampaooig

(yu02)



SOININEN AND PLATJOUW

66

‘(16 1)

98e)s A[1e9 UR JB PaUIaOU0D
SONLIOTINE JNSUO0D 03 UOTIESI[qO
((p)er9 1)

6 9[oTIE ) IM 9OUBPIOIDE

Ul SI9pOYaye)s JUBAD[DI JO
JUSTUDAJOAUT I} SINSUD IS SIJLIS
Taquuawu ‘st ayidsa(q (€t “jre)
$9)EB)S J9qUUDW 9} AQ paUIULId}Op
S[0AQ] 9OUBULIDAOS PUB [EUONINITISUL
93 Y3IM d0UEpI0dIk Ul paonpoid
pue padofaasp aq [[eys SdSW
{UOTJOIISTP S9)BIS TOQUUAU AU} U]
‘(1°€1 "re) sapyuIoyINe

ardnmuu 10 fyrrotIne a[Surg

*(€°€1 "re) rouUEW pajeIdalul Uk Ul
SHD 9} YOBAI 03 I9PIO UI SIOMIWEL
SATIEXISIUTUWIPE YSI[(EISD

10 Aryuapt Aew $91€)S JIOqUIDIA]

*ATeuon}aI0SIp are seare Lorjod 19YIQ

(€1 ‘2 €1 "Je)

‘uruuerd ayy ur £o1j0d uoTIRAISSUOD
aINjeu pue I9Jem Jo p[ey 3y}

ut senuoyine yuajadurod apnpout 0y
POSI[qO A1 S3)BIS I9QUID ‘SANSEI
Jo sourtrexsdoxd a1y Surysiyqelss uj
‘(1L -11e) sapuoyne

a1dnmuu 10 Ayroyine o[Surg

“(1v1 1e) suerd yuswaSeurw UIseq
JIaA a1y Jo Sunyepdn pue maraax
‘aononpouid atpy ur remnonred ur
‘aAnoalI(] STy Jo uonejuauwra[dur ssaoo1d Suruued
oy ur sonred pajsaraiul a3 Ul sapLIOyINe
[[E JO JUSWIDA[OAUT 9AT}OR 93U}  [BI03O3S OIISIWOP
95eInooUd [[BYS S91IS IOqUIAUI ‘S9  JIY}O JO UOISN[IU]
¢ssao01d Suruuerd
oY} SUILL OYA

bupuuvyd wy sarwpunoq

‘(1xouuy €€ {2°€ 1) sonuoyIne
srdnmu 10 Hroyine a[3urg

Jpuonapsun/’
pup apparad/ongnd
90401025 Bu1ssoL)

adsin

adsn

aim ampaodoig

(yu02)



67

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

()
pUE T'TT "}IE) PIUIdIUOD UOISI
SULIBW 9} SSOIOB PIJLUIPIOO0D pue
jua1ay 0o are sueyd feneds suLrew Jey
Sunmsuo jo wire 9y} M a1eradood
[[BYS S1o1eM duLIEW SULISPIOq SIS
Iaquuaut ‘ssad01d juaurageurur

pue Suruuerd a1y jo yred sy

*(1°6 1e) 98eIS

A[rea ue ye pawraouod orqnd a1y
pue sanaed pajsarajur Surwiojur
£q uonedmnred orqnd ‘sax

*(1°9 "11e) UOISRIQNS 1O UOL3aX
QULIEW B} SULIDA0D ‘SUOIIUIAUOY)
©9g [BUOI3Y 91[} Iopun asoy}
Surpnpout ‘saxnjonns uoneradood
[BUOnMINSUI [BUOLFDI SUIISIXd

asn ‘oyerrdoxrdde pue [eonoeid
I9YM ‘[[eys S93B)S I9qUIdUI ‘S9X
*(T'6 1 "3xe) s[rounoy) A10S1Apy
[euOI39Y pue sa1pog A10SIAPY
OYNUIIOG ‘SUOIIUIAUOY) BIG [EUOLIIY
Surpnpout ‘sa1n3oN138 10 SAPOq
JuswaSeuew Sunsixa ‘d[qissod
9I9YM ‘GUTAJOAUT ‘DATIODITP Y} JO
uonejuswa(duwr oy ur syedronred
03 sanrumyroddo aanoape pue Apres
uaAIS are sanred pajsarejur oy} e
JBY) 2INSUD [[BYS SOILIS JOqUIIUI ‘SIX

‘(¥°€ 111e) syuswvaIge
[BUOIEUIS)UT WOLJ SUIUIWS)S
sarnionns gunsmxe asn ‘esodind

SIU3 10} ‘B PUE UOTJBUIPIOOD

ssaooxd

9Insua I9Y3930) [[eys pautaouod Juruuerd ay3 ur saLn

S97€)S J9qUIdW 91} SIOLISIP -UNO0D ISYJO0 W] SAN

urseq ALl [BUONBULIAIUI 10 ‘S9) -LIOYINE JO UOISN[OU]

‘(1¥1 pre) suepd JuswaSeuew urseq

IaA 91 Jo Sunyepdn pue MaTAdI
‘aonponpoxd a1 ur remonred ur
‘9AnoaII(J STY) JO uorejuawa[dur
a1} ur sanred pajsazejur

ssaooxd
Suruuerd ayp ur

[I® JO JUSWISAJOAUL 9AT}O€ 3} QJ@ﬂQ 93} pue soln

98BIN0JUD [[BYS SJLIS TOqUISU ‘SIX

-snpur Jo uoIsn[ou]

adsin

aasn

aim

2INpadOI]

(‘yu00)



SOININEN AND PLATJOUW

68

*((8)z°9 ‘2T 11e) SUOTIULAUOD pUE
ME[ [EUOIBUIIUL YIIM dDUBPIOIIE
Ul pue SUOLSaI SULIEW JUBAI[I 9}

ut Suruueyd [eneds surrew o3 pregax
[3IIM SUOTIOR I3} UO SILIUNOD PAIY}
m 1eradood 03 ‘o[qissod araym

INOABIPUA [[BY[S S9IBIS TOqUIIIA

.AN.w .ﬁmv
s91897e1)s SULIEW I3} Sunjuawaduur
pue SurysI[qelss ul SaLIIUNod

‘(2°€1 -re) uerd JuswaSeuew urseq
I9AW TeuonyeUIAIUT S[3uTs B Juronpoxd
JO WITe 3]} YIIM UOTIBUIPIOOD SINSUD
[TBYS $97B3S Iaquuat K runwroy) oy
urnpIm A[pInus Suryej 1oLIsIp urseq

J9ALI [EUOT}EWIS}UI Uk JO 9SBI 9] U]

*(§°€ "3re) 1010SIp UTSEq I9ALL
1]} NOTYSNOIY) AAM JO $3A1I3[qO
913 SUIASIYOE JO WIE I} YIM

PIIYI M SUOTIOR 1197} 9)BUIPIOOD ‘saje)s IoqUIaUI-UOU JUBAI[2X 9] M

0} ‘SUOTIUAAUO)) BIG [BUOISIY A1)
JO S2INIONIS PUE SWISTURYDI
Surpnpour ‘swnioj [euoryeUIAIUL
JueAQ[a1 Sulsn “UI0JJo AT9Ad e
[[eYS So1e1§ I9qUIBJA ‘UONIPPE U]

uoreurprood eurdoxdde ysiqelse
0] INOABIPUA [[BYS PIUIIOUOD
(s)orB38 TOqUUBL A} ‘AyTUNTITUOY)
a1} Jo A101119] 9} puoaq spus)
-Xd JO11ISIP UISBq IDALL B IS

adsin

dasn

aim

2INpado.I]

(yu00)



69

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

I9)Je Ted4 9UO 1S3)B[ A I8 ‘[IOUN0Y)
a1} 03 pue JuswrerIed ueadoinyg ap
01 JTUIqNS [[BY[S UOTSSIIITIOY) Y],

*(T'ST ")re) suonesIqo Jo JUSWYMy
JO UOISSIUIUIOY) S} ULIOJUT

pue ‘adsm 9y} pm A[duwod oy
Axessadau suorsiaoid aapensiurIpe
pue suoren3ar ‘smey 9y} 92.10§

ojur SurIq [[eYssaIe)Is I9qUISIA

‘(1'¥1 "3re) uoneoryqnd 1a1p Jo
SUYJUOT I} UTYPIM SIS JO sa1d0d
9AI9031 [[eys uorssTurwo)) (€°€1 Jre)
3ST] STY) 03 paje[ar sagueyd Aue

JO pauLIoJur 3q [[BYS UOISSIUILIO))
‘(2°€1 "jxe) sanuroyne juazadurod
pareusisap o IsI] & yim papraoid
3q [[BYS UOISSIUILIO!) :SMO[[O] SE J[OX
£1018A195Q0 U SEY UOISSIUIWO))

a3 Inq ssaooxd uruuerd ay3 ur
popnyoul Jou are suonnNINsul (g

*(€°61 "3re) 2ATIORII(T ST}

0} UOTIE[aI UT SYSE) SJT Jo aoueuriojrad
a1]) 10 ‘oIsSTIIIIoy) 9y} apraoxd [[eys
$9)e]S IOqUIdIA ‘DH/2/L007T aA1}daII(q
[IIM 9OUEBPIOIIE UI pue ‘A[[eur,

*(6€1 J1e) samseaw Jo soururersord
JO PaYII0U 9q [[BYS UOISSIUIUIO))

‘(€11 "1re) sowrurer3oxd Sumrojruowr

JO paynou aq [[eys UOISSTUWO))

‘(2’01 ‘2°6 "31e) $1981R)

[BIUSWIUOIIAUD JO SUT)I9S PUB STD JO
UOTJRUIULIdIDP I} JO PAYNIOU 3] [[BYS
UOISSIUWIUIOY) ‘S}UTIODIE [BIDAIS UO ‘S

*(8°€ 1) ayedroned Loy yorym

Ul S9Ip0Oq [EUONEUIUL ) [[& JO SO1
-uioyne Juajadwod 9y} JO pue sanI
-1oyIne Juajadwiod 193 JO ISI] B M
uorsstwwo)) ay3 apiaoid [[eys sajels
Taquualy ‘suonyesrqo Suniodax Auew
9ABY] S9]B)S IS ‘UOTYIPPE U]

(¥°€ 1xe)

S9LIEPUNO( [BUOTJBU JUISSOIO SUISEq
I9ATI U] saanseaw jo saururerSoxd oy
JO JUBUIYSI[QBIS DY} 9JBII[IOB] 03 108
OS[e [[BYS UOISSIUIWIO.) 3} ‘PIA[OAUT
$97€3S IaqUIaW ) JO 3sanbax a3 Iy

‘(€€ xe)

SJOLISIP UISE( I9ALI [BUOTJEUISIUT
yons 0) SUTUSISSE Y} 2)BIN[IOE] 0]
1B [[BU[S UOTSSTUITIO,) A} ‘PIA[OAUT
S91L)S T9qUISW A1) JO 3sanbax

91} 1Y "SIUNOIOL [BIDAIS U0 ‘SIX

ssao01d Suruurerd
a1} UI suonMNSuI
N4 Jo uorsnpouy

adsin

aasn

aim

9INpadoId

(‘yu00)



SOININEN AND PLATJOUW

70

“(2'¥1 "31e) aasw Sunuswaduur

ur apew ssax3oxd o) Sururpno
310dar e 1935€0191]) SIEAL INOJ
£19A0 pue ‘suefd reryeds aurrew a1y

Jo juamysijqeiso 10j auljpeap ay3l

*(S1 "31e) UOTSSTLILLIOD)
a1 03 sayepdn juanbasqns [re pue
suepd JuawraSeurW UISEq I9AU 9]}

Jo sardod puas [[eys sa3e)g IOqUISIA

‘(T'21 "31e) 31 JO UOTIN[OSAX

31[} 10J SUOIIEPUSUILIOIDT B
Aewr pue pauLIdOUOD 9)B)S TOqUIST
19730 AUuE pue UOISS[UO))

a3 03 ansst ay 31odax Aewr 31 ‘9jeIs
IaquIa Jey) £q pIA[0SaI 9 JOUUED
N SI91EM SII JO JUIWSTeUBW Y}
uo joeduwr ue ey YoIym anssi ue

SOYIIUSPT 9€IS JOqUISUI B SIYAN

*(6°€ 11e) papraoid uoneurroyur
a1]) 03 Sa8ueTD AUB JO UOTSS[UILIO))

1]} WLIOJUT [[BY[S S9IBIS IoqUISJA

adsin

adsn aim

9INpadoId

(yu00)



71

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

‘(26 "J1e)

PasI[eurj 92U0 SIS 0] SSAIJB

aARY| [[eYSs pauraouod d1jqnd ay) pue
SONLIOTINE ‘SISP[OT[ANLIS JUBAI[IY

(16 1)

95e)s A[1ea UR J€ PaUIaOU0D
orqnd ay3 pue sonred paisareyur
Suruwiojur 4q uonyedronaed orqng

‘(9°€1 1) samseaw jo sourwrerdoxd

a1 Jo pagnou aq 3snw orqnd aty[,

samseawr jo saurwrexdord (p
‘sowrurexgoxd Surrojruowr (o
{s1981€) TEIUDWIUOIIAUD 3]} (q
{SNJe)S [BJUIUIUOIIAUS POOJ JO
UOTJBUTULIIOP S} PUE JUIUSSISSE
entut a3 () :smof[oj se ‘sajepdn
PoIe[a1 9Y3 IO ‘S9L3a1eNS dULIBLL
119U} JO S)UIWI[A SUIMO[[0] A}

JO semreUIUINS quauIuiod 10§ orjqnd
a1} 03 9[qe[reAk axyew pue ‘ysiqnd
[Teys sa1els IoquId]N ASa3e13S
SULIBW J1J) JO S9SEIS [[e Ul ‘S9f

‘sxajo1 ueyd ay yorym o3 porrad ayp jo
Suruurgaq oy} 910§9q SIEIL 0M) JSEI]
7B ‘UISEq J9ALI 9} Ul PAYIUIPI SINSSI
JUSUIdSRURW 19)BM JUBDYTUSIS 31} JO
MITATIAO W) UT Uk (q) ‘sx9ax uerd
a1y} yoryMm 03 porrad atp Jo Suruurdaq
a1[} 910J9q SIBAA 931Y[) ISEI I8

‘uaye} 9q 03 S2INSEIU UONBI[NSUOD
a1} Jo Juawrae)s e Surpnpour ‘uerd
a1 jo uononpoid a3 10§ swrurersoxd
JIom pue d[qelaw & (e) Surpnjour
‘o1iqnd a3 03 SHUIWIWOD 10 A[qe[IeA.
aew pue ysiqnd £at3 9o1sIp uIseq
I9ALI YO€D 10 DBy} 9INSUD [[BYS SAILIS
19quRN ‘Suruuerd Jusuregeuew
UISeq I9ALL JO SAFBIS [[B UI ‘SO

‘(1'be 1re) aam Sunyuowadur
suorsiaoid sanensunupe pue
SUONB[MSAI ‘SME] JO UOTSSIUITIIOY)

9] wIojur 3snuu saje)s JaqqUIDIA

UOIIDULIOfU] 07 SSIIY

adsin

adsn

aim

9INpadoId

(yu00)



SOININEN AND PLATJOUW

72

'S

"SOX "SOX

cuawmn.suy £nod umww

ay1 sv uonwnbat 122417

901070 JUINIISU]

"SdSIN [[SI[qBISa 10U Op SIJe)s
Isqudw J1 spunoid fexnpadoxd uQ

“Ure}I90UN SPUNOIS JAIIUEISqNS

uo 2o1sn( 03 $s900Y 'sa13a7e1)S
SULIBW USI[(E)Sd JOU O S3Ie)S ‘spunoid
JIaquuaut JI spunoig exnpadoird up aAnjuR)Sqns pue [exnpadoxd uQ
“(1v1 1e) uepd JuowraSeuew urseq
I9ALI JyeIp 3y} Jo Juswdo[erap
Y[} 10§ pasn UOTJEULIOJUT
PUE SJUaWNIOP punoisyoeq o0y
udAIS 9q [[eYs ssa00e 9sanbai uQ

‘(1T'¥1 "3re) s19jo1 uepd o) YOTYM

03 potrad a1p) Jo Sutuursaq oY) a10joq
TeaA auo Ises] Je ‘ue[d JustraSeurtr
urseq JoALI ) Jo sardoo jyerp (0)

aonsnf 03 $s200y

adsin

adsn aim

ampaooig

(yu00)



73

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

‘((2)€-€1 Jae) 2nseawr mau Aue

Jo uononpoxnur ayy 03 1ouid ‘sesA[eue
JJaU9(-1S0d SUIPN[OUT ‘SJUISSISSE
joedur yno A1red [[eys pue ‘9[qIsed)
AJreo1uyda) pue 9A[109Jo-1S00 A1

SHD Urejure 10 9AIYIE 0] SaInseax

7uawmnsut Aor1jod e se
uopeuLioyur saziseydura Iy ], "dSW
Surpregax saonoeid 1saq dojasap

09 S9)B]S I9qUISW Y} 0} UONIAIISIP

JB1[) 2INSUD [[BY[S SAILIS IOqUIIIA

*((9)1°g "31B) JUSWIUOITAUD
SULIBW 31} JO UONJEPEISP

JO 1500 9} JO PUE SI9JeM JSOT[}
JO 9sn ay} JO SISA[eue [B100S pue
JIUIOU029 Uk SUIPNOUT SIoJEM

QULIBW JI9Y} JO JUIISSISSE [eRIUL

*(1°6 31B) SEOIAIDS

I19JBM JO S350 Y} JO ATOA0D3I AP} 0}
‘aIm)motide pue spjoyasnoy ‘Ansnput
1SB3[ 7B 0JUT PaIE3AISESIP ‘Sasn
I97eM JUSIIJJIP 91} JO UONNIIIUOD
ayenbape ue amsua os[e [[eys sajels
I9qUISTA ‘A[JUSIDID SDOINOSAIT J9Jem
9sN 0) SI9SN I0J SIANUROUT d)enbape
apraoxd saprjod urorid-1a3em 1ey)
2INsua [[eys sa1e)s JaquualA -o[dourd
sAed 1einyjod a1y yym emonaed ur
9OUEPIOIIE UI PUE ‘SITAISS IDJBM JO
83500 91J3 Jo A12A0001 jo o[drourd ayy
JO JUNODOE YE) [[BYS S9ILIS TOqUIDIA

*(1°S 3ae) uonoTpstM[ 1191}
UIyIMm Suif[ey s}OLISIp UISeq I9ALL Ul
S9SN 19JeM JO SISA[BUE DTWIOU0DI UE

ssuawm.suy Agjod

Lmyuawagduiod 2viquid

SOABI[ AdSI A} INQ ‘APOSIIp JON UE 9)BW [[BYS S93€IS IOqUIA "SOX JONPUOD ISNW S3JB)S IOqUUDIN SO} U0nvINba. 192.41p s90q
dds aasw aim 921070 JUsINI)SU|
(yu02)



SOININEN AND PLATJOUW

74

(€1 pue 11 ‘01

{6 ‘g "11e) saxnseaw jo sowrwersoxd

dn 395 pue sawrurersoxd Suriojruow

dn 305 ‘s3a31e) [BIUSWILIOITAUD

UST[qBISD ‘SI9)eM 9SOT[) UT SAD I10]

(T'P "11) BIISILID BY[) SUTWIISNSP ‘SI9JEM SULIEUN

‘(€1 yxe) uerd yuswraSeueta

urseq oAl e donpoid pue

(T1 "3re) samseaw o sowrurersord
dn j0s (g 1e) sewrurerSoxd
Surroyruowr dn 398 (2 xe)
uondwmsuod uewny 10y UOT)ORIISQR
JuBOYIUSIS 10§ pasn 1aJem JO

$a1poq [[e AJuapt (9 11e) seare
pa109301d jo 193s18a1 € dn 3as (S 1e)
I9JEMPUNOIS PUE SIOJEM [BUOT}ISURI)
‘SI9)eM [BISEOD ‘SI9)BM d0BJINS

PUBTUT JO JUSUSSISSE [RNTUT UB 3BT

‘suefd Teryeds surrewr ysiqelss [reys JO JUSWISSasSe [elIUl Ue xyew ‘(€ "JIe) S)OLNSIP UISEq ISALL USI[qeISd
$91B)S 19qUUDIA] “Surpulq A[[e3o7] Isnuu saje)s Iqusjy “Surpurq A[[e3oT [[eYs sa1els IquIafy “Surpuiq A[esa] [empasoig
sjpob
Jo ssaubuipuiq jpba
adsw aasn aim JUIUIIDIOJU
(yu00)



75

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

se 1ons ‘sassado1d 1atpo pue sued
10 uerd Sunsai o pue Suruued
[ereds sULTELI U8IM)B(] 2OUDIBY 0D
ajowroxd 03 wre (0) ‘sjoadse A1o5es se
[[oMm se ‘s30adse [e100s pue JTUWIOU0Dd
‘[EIUUILOIIAUD JUNOJE O3uT 3xel (q)
{SUOI}OBIIUT BIS-PUE] JUNOIIE OJUT
el () [reys sossaooid-ds (9 ‘11e)
sdsw dn Suryas usym paropIsuod

sawrwresSoxd Surroyiuowr dn Sunyas

‘(£ -11e) uondwnsuod uewny 10J

‘(€1 7xe) uonoeISqe JULdYTUSIS 10] PIsh Iajem

samseawr jo sawrurerdoxd (1T re) Jo sarpoq [Te Surdjriuapi (9 "1re) seare

sowrurersoxd Surrojruow (0T “1ae)
19511} [BIUSWIUOIIAUD SUTYSI[qLISd
{(6 3ae) SNJEIS [EIUSUWIUOIIAUD
PO03 10 BII9ILIO £(g }1E) snjels

[BIULWIUOIIAUD JO JUIUISSOSSB

pa10a301d jo 19351801 B dn SUTIES
‘(S '31e) 1I97EMPUNOIS PUE SIaJEM
[BUOTIISUEI) ‘SIO)EM [EISEOD ‘STOJEM
90BJINS PUETUI JO JUSWISSISSE [EITUT

ue uppewr (€ 11e) S1OLISIp UIseq

9q Isnul Jey} BLIILID oy1dads awiog [BI}IUL 9} 0§ BLIAILID Oy10adg  I9ALI SUTYSI[qEISd 10f BLIILID oy1oadg [empadsoig
sypob ayj y9oul
o1 suonwbijqo o1fivads
(11 1)
$9JINO0SAI ULIEW JO 9SN J[qeUIe)SNS
pue seare suLrew jo yuowdo[osap
S[qeuTe)ISnS ‘YIMOI3 S[qrUTeIsns e
Surwure snonSiqure A19A a1e s[e03 *(3ynsax jo uonesiyqo) sEo Jo
9AT)UE)SNG “UTEIIIIUN S ‘PUS AT}  JUSUIIAIIYOE dATIUR)SANS 9} dImbar
-ueIsqns JeYM 03 Inq 410§ 3159q  OS[e AT INq JI0YS 1$3q JO UONESQO “J[nsax
JO uonEeSI[qO UE S19S 9AOAIIP AY], U $9S JAIIDIIP 9} ‘WNWIUII Jy  JO SUOTIESI[qO s39s ‘Surpuiq A[[esa] aATIUE)SqNG
ddsw adsm aim JudUIddIOFUY
(yu02)



SOININEN AND PLATJOUW

76

‘SdSW ut pasnurond aq

PINOYS SIS2I2IUT MOY 91EIS JOU S0P
aAna1Ip Y, *(S 1) snongiqure
A19A 19A9MOY B1E SUOTIEST[qO
aanuelsqns ay[, ‘(v "3re)) Suruuerd
[eneds surrew 10§ YIoMaurey

B [SI[qBISO ISNUI $3)B)S JOqUIDIA]

2T 9OTIE

[IIM 9OUEBPIOIIE UT SALIIUNOD PITY)
3m uoneradooo ayowoxd (3)

{IT 9[OTIIE YIIM SOUBPIOIDE UI S9)BIS
JaqUISJA] Udam)aq uoneradood
Arepunog-suer) a1nsua (J) ‘0T 9[o1Ie
[3IM 9JDUEPIOIIE UI BJEP I[(E[IEA.
1s9q 913 JO 3sn a1} AsTUESIO ()

{6 9OTIIE IIM 9OUEBPIOIDE

UT SI9P[OYaYEIS JO JUIUIIA[OAUT

a1 amsus (p) ‘seonoerd

[eWLIOfUT 10 [eWLIO] JuaTeAmnba 10
JudUIaSeURW [EISE0D PIjeISaUI

‘(1T 1) STOIEM ‘(¥ ‘1 31e) pasn

SULIEUI IOV} UT SO Yoea1 03 sdajs jou are suonduwaxa JI S191eM JO sNJe)s
ATessadau ae) [[BYS S9IBIS IOqUID]A PO0S oBaI ISNUX S3)BIS TOqUIDJA aAT)UE)ISqNG

(€t

‘31e) ued JusuraSeuew urseq IOALL
e Suronpoid pue (TT 11e) samseawr

Jo sowrurex3oxd dn Suras (g "1re)

adsin

dasn adm JjuswaddIojuy

(yu00)



77

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

(€G1 re)
120% YoIeJy L€ Aq paysI[qelsd
aq snw suefd [eryeds aurrey

‘(2'S1 1) 91OT
1aquraydag gt Aq pajeudisap aq 3snw
dSW 10 d[qIsuodsal sanoyINy

(18T e) 9107 I9quIAdag gt

£q aasm ym A dwrod 03 Aressaoou
suorsiaoixd aArensuwIpe

pue suoren3ax ‘smey 9y} 9210§

()2 1)
z10z AM[ ST Aq pajedwiod aq 03
U03I9Y) SANIAT)OR Urewuny Jo joedur
[BIUSUIUOIIAUD ST} PUE PIULISIUOD
SI9JeM JT[) JO SNJL)S [BJUSTUUOIIAUD
JUSLIND 3} JO JUSUISSISSE [BNIUI UY

‘(€6 1ae)

otoz An[ St £q (€)S< aponae ur 03
paxrajax Aunnios y3m ampadoxd
£1038[NS31 93 YIIM 9OUBPIOIJE UT ‘ITT
PUE I S9XUUY JO SISEq 9} UO ‘UMOP
Pre[ 9q [[BYS So1e3s Toquuaw a3 Aq
Pasn aq 03 SpIepuUE)s [ed130[0pOYau
PUE BLIDILIO ‘S SUTUTULIALP U]

‘(1°L 11e) o102 AM[ ST £q pawreu

*(L°11 ")1e) 1202 19qUID9(] €T
£q 1euonerado apew aq pue
‘6002 19qUIAdA(] T AqQ POYSI[qEISd

9 [[BYS S9INSEIU JO SoWWEIZ0I]

.AN.w .ﬁmv
9007z 19quIadd(J 2% £q [euoryerado
aq [Teys sewrtnerdold SurIoyruo

*(1°S 1) Yooz

I9quIadd( ¢z Aq 9sn 193em Jo sisA[eue
OIUIOU0D9 pUe s193em 3y} Sunoeduwr
£J1ATIOR UBWINY JO MIIARI ‘SUTSeq
IOALI JO SOTISLIS)OBIBYD JO SISA[eUY

‘(1'vz 1) €00z 19qUIAIA(] T2
15918 913 8 aaAM yum A[durod 0y
Aressaoau suotsiaoid sanensiuTIpe
pUE SUOTIB[NSaI ‘SMB] 91} 910§

ojul SuLIq [[BYS $9)BIS JIOqUIDIA] aq snuw sanLIoIne Juajeduro) ojuT SutIq [[eYS $93B)S JOqUIDIA] [empasoig
sow.foull ]
adsmn aiasn aim JUDUIDIOFUT
(yu02)



SOININEN AND PLATJOUW

78

((q)e€ )
3sae] 9y} 9Tog Aq uonerado
ojut 19)ud snwr durwrerdord ayy,
15938 93 38 S10% Aq SaInseawu
Jo sawurexdoid jo juswrdofessg

((ar)(e)eS e)
v1oz AMn[ St £q pazerdwoo

9q 01 s3931e) Jo Sunepdn remsar pue
juawssasse Surofuo 1oy surwrergord
Suriojruow € Jo JUaUIYSI[qeIS

() (e)e-S 1e) w108
Am[ St £q paysI[qeIss aq 0 S10)0€]

P9IBIO0SSE PUE 5}9318) [BIUSTUOIIAUY

‘((m)(e)eS 1re) zToT AM[ ST

*(1°6 "3re) sao1AIaS
197BM JO §1500 31} JO A12A0D91 JO

£q paardwod aq 03 paureouod s1ajem  adrourid a1 Jo uoryeyuswa(dwr 9}

a1[3 10J SED JO UONBUIULISIOP

O10% %n— 9Insuo [[eys saje]s JaqUIIA

adsin adsn

aim

JjusuwadIojuy

(yu02)



79

RESILIENCE AND ADAPTIVE CAPACITY OF AQUATIC ENVIRONMENTAL LAW

oupyduiod-uou

(nadx §Se "3re) sag ‘(naax gSe 1re) sag ‘(naar gSe-yre) sox Jo Bujuonouns
(8F
Ly (G b 1ae) )sae] a1} LzoT 10
‘TTog Aq A[pATIEUIA)R
‘papuRIxa SI dUI[PEdP B J]

VIN (1'1 "11e) 0TOT A9 ‘((m)1°¥ xe) StoT A aAnueIsqng
adsmw aism aim JUSWIIDIOJUT
(yu02)



CHAPTER 3

The Ecosystem Approach as a Basis for Managerial
Compliance: An Example from the Regulatory
Development in the Baltic Sea Region

Brita Bohman

1 Introduction

Managerial compliance is a concept that was introduced in international law
in the 1990s as an alternative view on how and why states comply with inter-
national agreements.! The basic idea in this view on compliance is that states
want to comply with international agreements, and do so, if given the right pre-
requisites and support rather than if they are sanctioned for non-compliance,
i.e. if being given ‘carrots’ instead of ‘sticks’. In short, this perspective on com-
pliance and state behaviour includes the theory that encouragement and
factors such as technical and financial resources, and administrative support
in developing regulatory approaches or implementation measures, are more
rewarding in terms of compliance than different forms of sanctions or hard
rules.? This perspective on compliance can be especially useful in environ-
mental law since complex environmental problems often entail difficulties in
defining effective measures and assessing results, implying that it is difficult
to determine the exact meaning of compliance from a strict objective point
of view.3

Eutrophication in the Baltic Sea has, since the 1970s, primarily been regu-
lated by the Convention on the Protection of the Marine Environment of the Baltic
Sea Area* (the Helsinki Convention) and the Baltic Marine Environment Pro-
tection Commission (HELCOM ). This regulatory regime has often been seen as
weak and with a rather high level of alleged non-compliance by the Parties. In

1 A Chayes and AH Chayes, The New Sovereignty: Compliance with International Regulatory
Agreements (Harvard University Press 1995).

2 See e.g. D Bodansky, The Art and Craft of International Environmental Law (Harvard Univer-
sity Press 2010) 235—45.

3 B Bohman, Transboundary Law for Social-Ecological Resilience? — A Study on Eutrophication
in the Baltic Sea Area (Stockholm University US-AB 2017) 316—21. See also Bodansky (n 2)
250—51.

4 1507 UNTS 167.

© BRITA BOHMAN, 2019 | DOI:10.1163/9789004389984_004
This is an open access chapter distributed under the terms of the prevailing cc-By-NC License at the time
of publication.
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the early 2000s the ecosystem approach was introduced along with a general
change in the regulatory structure for the Baltic Sea environment and in the
approach to reducing eutrophication. Beside the generally acknowledged diffi-
culties of creating a regulatory system which is based on ecological indicators,
it is also widely debated what an ecosystem approach entails in a regulatory
system in terms of legal measures and mechanisms, as this book shows. It is
even debated whether an ecosystem approach can be implemented with any
real success.’

This chapter aims to describe the regulatory structure for abating eutroph-
ication that has developed in the Baltic Sea region with the implementation
of the ecosystem approach and how it reflects characteristics typical for man-
agerial compliance review. The main purpose is to show, based on a previous
study, how the implementation of an ecosystem approach has not only estab-
lished a more ecosystem-focused legal system for the Baltic Sea, it has also
strengthened enforcement and the general compliance with the given regula-
tory instruments.®

2 The Regulatory Structure

In the Baltic Sea region the introduction of the ecosystem approach occurred
with and in parallel to the European Union’s (EU) adoption of the Marine
Strateqy Framework Directive” (the MSFD). This regulatory change was also
connected to the 2007 HELCOM Baltic Sea Action Plan (BsAP), which is a
regional reflection of the MSFD. The MSFD also introduced the goal of good
environmental status to the marine regulatory governance in the Baltic Sea
region. Pursuit of this goal has resulted in the initiation of a process whereby
the coastal states cooperate to identify ecological indicators and continuously
assess the ecosystem status. The process also includes adaptive reassessment
of measures and other dynamic regulatory developments. This regulatory
change and the operationalization of this adaptive process has encountered
challenges, such as institutional coordination, flexible requirements that are

5 E.g. VDe Lucia, ‘Competing Narratives and Complex Genealogies: The Ecosystem Approach
in International Environmental Law’ (2015) 27 ] Env L g1.

6 The discussion in this chapter is to a large extent based on a wider study made by the author
in her PhD dissertation: Bohman (n 3). Some of the reasoning will thus only be referring to
more far-reaching analysis and argumentation made in the original study and will not be
repeated here.

7 Directive 2008/56/EC of 17 June 2008 establishing a framework for community action in the
field of marine environmental policy (the Marine Strategy Framework Directive) OJ L164/19.
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hard to enforce, and, not least, the complexity of ecosystem factors. Many of
these challenges remain to be resolved. However, it has also led to an impor-
tant shift in the regulatory focus and institutional structure.

Through the ecosystem approach and the goal of good environmental status
the applicable regulatory instruments have integrated a regulatory approach
that is directly related to the status of the ecosystem. The most significant
result of this is the acknowledgment of reduction targets in the Bsap, which
correspond to the goal of good environmental status. Although the reduction
targets are not binding, as such, they concretize the goal and have raised the
bar for state implementation. This has also been important in bringing trans-
boundary cooperation and an adaptive process forward, and thus in creating a
structure that seems to be able to foster a more steady basis for transboundary
cooperation with continuous focus on both compliance and ecosystem-based
measures. This new structure integrates features that could be seen as repre-
senting an ecosystem approach in a more general perspective, this includes
features that reflect the kind of adaptive measures that are typically connected
with an ecosystem approach, but also other features that may bridge and com-
pensate for some of the inherent gaps and challenges related to applying the
concept in a legal context and in integrating it in the legal system, as referred
to above. The assumption that these latter features will bring a positive effect to
the general structure and bridge the institutional challenges is based in the
research on theories for so-called social-ecological resilience. This research
emphasizes certain functions or mechanisms that support effective environ-
mental governance, mechanisms which can also been identified in this regula-
tory structure.® It is also evident from the example of regulating eutrophication
in the Baltic Sea that this combination of features bring important functions
to a regulatory structure that has previously shown significant weakness and
lack of authority in controlling compliance. Such weaknesses could also have
become even worse when implementing an ecosystem approach if it would
have only entailed more flexibility and adaptive approaches.

In this chapter, different features of ecosystem approach in the legal
context will be presented and discussed. These features are based on, and
reflect, important components for governance emphasized in the theories on
social-ecological resilience, which is an important theoretical view point for

8 R Biggs, M Schliiter and ML Schoon (eds), Principles for Building Resilience — Sustaining Eco-
system Services in Social-Ecological Systems (Cambridge University Press 2015); FS Chapin 111,
GP Kofinas and C Folke (eds), Principles of Ecosystem Stewardship — Resilience-Based Natural
Resource Management in a Changing World (Springer 2009). See also Bohman (n 3) 36—55.
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the understanding of the ecosystem approach. These features are — with sup-
port in the underlying theories — more concrete than the general principles
of ecosystem approach, but share the same aim of governance. Therefore the
features of governance for social-ecological resilience are taken as an example
to show how an ecosystem approach can be understood in relation to law and
legal mechanisms. They will moreover show how different pieces of a structure
for ecosystem governance also within a legal system can balance each other
and thus create a more complete and effective structure, establishing pro-
cesses with important elements for effective implementation and compliance
in relation to such a complex problem as eutrophication.

3 The Ecosystem Approach

3.1 Introduction

In order to identify and analyze the role and impact of the ecosystem approach
in a regulatory setting, it is useful to begin with an attempt to explain the origin
of this concept and how it is understood in this particular context.

The overall purpose of the ecosystem approach in regulation can be seen
as originating from environmental adaptive management and governance.’
The concept of ecosystem approach refers to a comprehensive science-based
approach to the conservation and management of natural resources.!? Initia-
tives aimed at creating flexible and dynamic legal instruments have become
increasingly common as a response to the development of theories of environ-
mental governance and management.!! However, its origins in environmental
management may also be the cause of difficulties encountered when trying to
transfer the concept into a legal context.

The ecosystem approach has become the basis for a gradual and perceptible
evolution of new normative tools to shape the way the law is interpreted and
applied. It has successively become a legal concept and, as such, a tool for legal
governance, which focuses specifically on ecological prerequisites and envi-
ronmental governance features. It aims to take into account the multi-level

9 E.g. H Wang, ‘Ecosystem Management and Its Application to Large Marine Ecosystems:
Science, Law, and Politics’ (2004) 35 OceanDev&IntIL 41.

10 Ibid., 420ff.

11 Ibid, (ng); EAKirk, ‘The Ecosystem Approach and the Search for An Objective and Con-
tent for the Concept of Holistic Ocean Governance’ (2015) 46:1 OceanDev&IntlL 33. See
also Bohman (n 3) 74—79.
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dynamics and scale typical of modern regulatory and institutional structures.2
While an ecosystem approach has long been a central perspective in environ-
mental management and policy, this approach is still new to the legal setting.
The holistic approach connected to the concept challenges the legal structures.
The dynamic and adaptive measures entailed are not always seen as compat-
ible with general principles and structures of law.13

In integrating the ecosystem approach, generally much focus has been on
adaptive management and flexibility in order to match the ecosystem dynamics
of both continuous change and multi-level interaction. Such legal approaches
have received much critique.’* There are some important obstacles and issues
to resolve in order to implement adaptive management and ecosystem gover-
nance in law, as well as in clarifying how to ensure that this kind of regulation
is compatible with fundamental principles of law, especially those connected
to the rule of law. Problems connected with ecosystem approach, as identi-
fied above, are inter alia related to institutional coordination, flexible require-
ments that are hard to enforce, and, not least, the complexity of ecosystem fac-
tors. Despite critique and potential obstacles, the legal structure or measures,
through which the ecosystem approach is implemented can, however, help the
overcome some of the mentioned obstacles and problems. This is the case, if
the concept of ecosystem approach is understood as a concept building on
more features than just adaptive management and flexibility. The governance
perspective added by the theoretical framework of social-ecological resilience
is important in this regard. By including features that also creates inter alia
stability, redundancy, transparency, and control as part of the system, the eco-
system approach becomes an important part for the achievement of holistic,
dynamic perspectives in environmental regulation. The Baltic Sea regulatory
regime serves as an important example in this regard.

12 RLong, ‘Legal Aspects of Ecosystem-Based Marine Management in Europe’ in A Chircop,
ML McConnell and S Coffen-Smout (eds), 26 Ocean YB (Brill Niijhoff 2012). See also
Bohman (n 3) generally.

13 AKNilsson and B Bohman, ‘Legal prerequisites for ecosystem-based management in the
Baltic Sea area: The example of eutrophication’ (2015) 44:3 Ambio 370; Bohman (n 3)
74-88 and generally, the issue is discussed with support in the environmental governance
theories of social-ecological resilience.

14  See e.g. MJ Angelo, ‘Harnessing the Power of Science in Environmental law: Why We
Should, Why We Don’t, and How We Can’ (2008) 86 TexLRev 1527, 1548; TH Profeta, ‘Man-
aging without a Balance: Environmental Regulation in Light of Ecological Advances’
(1996) 7 DukeEnvtl L&Pol'y F 71, 86ff. For a general discussion see also Bohman (n 3)
74—81.
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3.2 Background and Application
The concept of ecosystem approach was formally accepted in 1995'° when it
was adopted by the Conference of the Parties (COP) to the 1992 Convention of
Biological Diversity'® (the cBD). Since then, its interpretation and application
have primarily been developed in guidelines and principles adopted by the
cop-CBD.1 To date these guidelines and principles are the only formal expla-
nations of how to interpret and understand the ecosystem approach.
According to the CBD, the ecosystem approach ¢...) is a strategy for the inte-
grated management of land, water and living resources that promotes conserva-
tion and sustainable use in an equitable way (...)"!® In addition, it is stated in
the ¢BD description that the ecosystem approach {...) requires adaptive man-
agement to deal with the complex and dynamic nature of ecosystems and the
absence of complete knowledge or understanding of their functioning. Ecosystem
processes are often non-linear, and the outcome of such processes often shows
time-lags’™® Despite the fact that these guidelines and principles are developed
as part of the CBD regime, they are still authoritative for the interpretation
and application of the concept of ecosystem approach also in other regulatory
contexts since they are the only formal statements to date. Hence, these guide-
lines and principles also provide a basis for understanding the concept within
HELCOM.?0 Such interpretation is supported by the 1969 Vienna Convention on
the law of treaties?! (the Vienna Convention), which states that recourse may
be had to supplementary means of interpretation if the general rule of inter-
pretation in Article 31 of the Vienna Convention is not sufficient to determine

15  CBD, The Second Meeting of the Conference of the Parties of the Convention on Biologi-
cal Diversity, held in Jakarta, Indonesia (CBD cOP 2), Decision 8, UNEP/CBD/COP/2/19, 12.

16 1760 UNTS 79.

17  See F Platjouw, Environmental Law and the Ecosystem Approach: Maintaining Ecological
Integrity Through Consistency In Law ([E-book] Routledge 2016), ch 2, for an overview of
the legal development of the concept.

18  ¢BD, Description of the ecosystem approach, cop Convention on Biological Diversity,
May 2000, in Nairobi, Kenya (CBD, COP 5) Decision v/6, para. 4-5, part A, 1.

19 Ibid., 4.

20  Description and principles of the Ecosystem Approach were presented at: CBD, COP 5
as SBSTTA 5 Recommendation v/10, January/February 2000. Further development of the
concept has also been made, e.g. in 2004: CBD, ‘The Ecosystem Approach — Operational
and Implementation Guidelines) Seventh Ordinary Meeting of the Conference of the Par-
ties to the Convention on Biological Diversity, February 2004 in Kuala Lumpur, Malaysia
(cBD coP 7), Decision vi1/11, UNEP/CBD/COP/DEC/VII/11. See also The ¢cBD Malawi Prin-
ciples, cBD cop Convention on Biological Diversity, May 2000, in Nairobi, Kenya (CBD,
cop 5), Decision v/6, para. 4-5, part B.

21 1155 UNTS 331.
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the meaning of a requirement.?2 HELCOM has also directly referred to the CBD
in its own implementation and integration of the concept.?3

As is evident from the ¢BD definition and description of the concept of
ecosystem approach, it manifests a need for both adaptive and precautionary
approaches in regulation and thus indirectly introduces a new way of applying
these environmental law principles which is more adjusted to complex envi-
ronmental problems. The ecosystem approach, for example, takes account of
uncertainty and change in referring to the absence of complete knowledge
and its promotion of adaptive management, sustainable use and integrated
management. This can be seen as an expression of the precautionary principle,
since the ecosystem approach requires the creation of sustainable structures
for management despite lack of full knowledge, and that the design of these
structures shall have ecosystem dynamics as a foundation.2+

The most specific definitions and management principles for the appli-
cation of the concept of ecosystem approach as developed by the cBD are
found in the Malawi principles, adopted by the CBD in 1998 in order to further
elaborate and define what the ecosystem approach is.25 These principles set
out focus points for how management is to be pursued in combination with
guidance on how to operationalize an ecosystem approach.26 The manage-
ment principles contain statements that are relevant to how the ecosystem
approach is to be applied and focus to a large extent on continuous monitoring
in multi-level institutional structures. The principles also clarify the objectives
and aims of the ecosystem approach, while introducing a number of basic
points of departure for management.?” Among these principles is the focus
on adaptive management to foresee and cater for ecosystem changes. Another
basic point is that the ecosystem approach entails management that should
take into account the uncertainties and potential changes that are inherent

22 The Vienna Convention, Article 32. See also U Linderfalk, On The Interpretation of Trea-
ties: The Modern International Law as Expressed in the 1969 Vienna Convention on the
Law of Treaties ([E-book] Law and Philosophy Library, vol 83, Springer 2007) 239.

23  HELCOM, ‘Statement on the Ecosystem Approach to the Management of Human Activi-
ties Towards and Ecosystem Approach to the Management of Human Activities’ Adopted
at the First Joint Ministerial Meeting of the Helsinki and 0SPAR Commissions (JMM ) Bre-
men, 25-26 June 2003, Agenda item 6, Annex 5 (Ref. §6.1).

24  See the perspective on this by: A Trouwborst, ‘The Precautionary Principle and the Eco-
system Approach in International Law: Differences, Similarities and Linkages’ (2009) 18:1
RECIEL 26. See also Bohman (n 3) 83-85.

25  The ¢BD Malawi Principles (CBD, COP 5) Decision v/6, para. 4-5, part B (n 20).

26  CBD ‘The Ecosystem Approach — Operational and Implementation Guidelines’ (CBD cop
7), Decision vII/11, UNEP/CBD/COP/DEC/VII/11 (n 20).

27  The cBD Malawi Principles (n 20).
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in so-called social-ecological systems.?® A significant statement is, moreover,
the requirement that the conservation of ecosystem structure and function-
ing should be a priority target of the ecosystem approach in order to main-
tain ecosystem services.2? The principles also emphasize that measures should
be implemented at appropriate spatial and temporal scales.3° Management
should be decentralized to the lowest appropriate level and involve all so-
called stakeholders.3! The varying scales and lag effects that characterize eco-
system processes suggest that objectives for ecosystem management should be
set for the long term.32

The manner in which these various features and principles of the ecosystem
approach should be implemented or operationalized in practice in a legal set-
ting is not specified. Since implementation of an ecosystem approach should
be dynamic and based on the specific conditions in the particular ecosystem
concerned, there can be no universal method for its application. However,
some specifics in the different functions, features and principles, such as those
described in the Malawi Principles, can be identified in other guidelines on
operationalization.33 These principles or features show similarities and can
be compared to principles of environmental management theories generally,
and especially to theories of social-ecological resilience, as mentioned above.34
Based on the governance theories that builds on the theoretical framework
of social-ecological resilience, they can provide further information on how
to make an ecosystem approach more concrete in terms of features that will
be necessary in a system aiming to adopt an ecosystem approach. Features
that, against this background, can be seen as characteristic of an ecosystem
approach in a legal setting, include: flexible and adaptive measures with cycli-
cal review mechanisms; multi-leveled or even polycentric regulatory struc-
tures; public participation; and strong connections to ecosystem indicators or
variables in the choice of regulatory measures.3®> What such features mean in
terms of legal regulation, and what value they bring, will be further discussed
below in relation to the situation in the Baltic Sea region.

28  Ibid. Principles g and 10.

29  Ibid. Principle 6.

30  Ibid. Principle 7.

31 Ibid. Principle 2.

32 Ibid. Principle 8. On the operationalization of the ecosystem approach see also: Nilsson
and Bohman (n 13).

33  CBD ‘The Ecosystem Approach — Operational and Implementation Guidelines’ (n 20).

34  Seee.g. Nilsson and Bohman (n 13)374—75; Bohman (n 3) 29-62, 81-82. See also: C Folke,
‘Resilience: The emergence of a perspective for social-ecological systems analysis’ (2006)
16:3 Global Envtl Change, 253.

35 See(n8).
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4 The Baltic Sea Institutional Framework

41 Institutional Development
The Helsinki Convention36 in its present version was revised in 1992 and
entered into force in 2000. The agreement is formulated with a certain ambigu-
ity in its provisions, and in a manner that gives states a wide margin for inter-
pretation. The main obligation on states under the Helsinki Convention is to:
1...) take all appropriate legislative, administrative or other relevant measures
to prevent and eliminate pollution in order to promote the ecological restoration
of the Baltic Sea Area and the preservation of its ecological balance’3” This is a
rather typical formulation for an international agreement, but could still be
regarded as a feature that includes the flexibility that is one of the identified
characteristics of an ecosystem approach. In addition, the Helsinki Conven-
tion has a well-developed system for amending its contents when necessary
through the adoption of Annexes and so-called Recommendations; another
typically adaptive feature. Although these features are not intentionally imple-
mented to match the concept of ecosystem approach, they can certainly con-
tribute to its implementation.38

Another important change in the revised convention is the inclusion of
general environmental law principles, such as the precautionary principle, the
principle of best available technique and best environmental practice, and
the requirement to apply environmental impact assessments.3® The environ-
mental law principles are also important mechanisms for implementing the
ecosystem approach in different ways. In particular, the ecosystem approach
essentially includes the precautionary principle, in the sense that the ecosys-
tem approach can be seen as indirectly introducing a new and more adjusted
way of applying the precautionary principle to complex environmental prob-
lems such as eutrophication. Furthermore, many of the environmental law
principles specifically represent and are intentionally adopted to establish
adaptive and flexible mechanisms in a legal system, mechanisms that are also
characteristically connected to the concept of the ecosystem approach in a
legal context.

In addition to the coastal states, the EU also became a Party to the Helsinki
Convention when it was revised in 1992. At that time some of the parties to

36 2099 UNTS 195.

37  The Helsinki Convention, Article 3(1).

38  See further in Bohman (n 3) 107-17.

39 For an overview of changes of the revised Helsinki Convention, see e.g. ] Ebbesson,
‘A Critical Assessment of the 1992 Baltic Sea Convention’ (2000) 43 German YB of Intl
L 38, 38ff.
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HELCOM were already EU member states, while others joined the EU later. At
present, eight out of the nine HELCOM state parties are member states of the
EU, the exception being the Russian Federation. This means that the EU has
significant legislative impact in the region. The EU is also party to a number
of regional seas conventions with aims that are similar to those of the Helsinki
Convention.*® To further implementation of these agreements, in general, the
EU has adopted a legal act with significance for the marine environment,
the MsFD. Additionally there are several other directives with varying objec-
tives that contribute to the protection of the marine environment in addition
to a number of directives that more indirectly contribute to the environmental
protection of coastal areas and marine waters.

In 2000 the EU adopted the Water Framework Directive*! (the wrD). The
WFD is goal-oriented in its structure with an ecosystem-focus in a way that is
generally considered to represent an ecosystem approach. The main focus of
the wFD is to protect the quality of waters on the landward side of the base-
line, more specifically inland surface waters, transitional waters, coastal waters
and groundwater.#? The goal-oriented structure means that the member states
are primarily obliged to adopt River Basin Management Plans and programs
with measures being suggested as those that are necessary to achieve the
environmental objectives.*3 The wrD also integrates a number of more area
specific directives that regulate different land-based activities that may also
affect marine waters and which are to be accounted for in the River Basin Man-
agement Plans.#** The WD is thus not primarily aimed at protecting marine
waters. Nevertheless, given the physical inter-connections between river

40  E.g. B Bohman and D Langlet, ‘Float or Sinker for Europe’s Seas? — The Role of Law in
Marine Governance, in M Gilek and K Kern (eds), Governing Europe’s Marine Environ-
ment. Europeanization of Regional Seas or Regionalization of EU Policies? (Ashgate Pub-
lishing 2015).

41 Directive 2000/60/EC of 23 October 2000 establishing a framework for Community action
in the field of water policy (the Water Framework Directive) OJ L327/1.

42 The different types of waters are more specifically defined and categorized in the Direc-
tive for the purpose of differentiated water governance: wrp, Articles 1 and 2 (and
Article 4).

43 WFD, Articles 13, 11 and 4.

44  Directive 91/271/EEC of 21 May 1991 concerning wastewater and discharges from certain
industrial sectors (the Urban Waste Water Treatment) O] Li35/40; Directive 91/676/EEC
of 12 December 1991 that aims to prevent nitrates from agricultural sources from pollut-
ing ground and surface waters (the Nitrates Directive) O] L375/1; Directive 96/61/EC of
24 September 1996 concerning integrated pollution prevention and control (1ppc) O]
L257/26, now replaced by Directive 2010/75/EU of 24 November 2010 on industrial emis-
sions (integrated pollution prevention and control) (the Industrial Emissions Directive)
(1ED) OJ L334/17, regarding limitations and prevention of industrial emissions.
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basins, coastal waters, and marine waters, the pollution control and other mea-
sures that the wrD prescribes do have effect in marine waters. Hence, although
the main focus and aim of the wrD is not marine waters it still regulates land-
based sources that can have important effects in and on marine areas.

More relevantly, in 2008, the EU adopted a directive with direct focus on
marine waters, the MSFD. The MSFD is also a goal-oriented instrument which
is geographically complementary to the wrD as it regulates waters on the
seaward side of the baseline.*> The main obligation for the member states
according to the MSFD is to provide a marine strategy, according to a strict
timetable, and to eventually adopt a program of measures that they deem nec-
essary for achieving the goal. This program shall also include activities that are
required or accounted for within the wrD and River Basin Management Plans.
The ambition in adopting the MSFD was to create a more forceful regulatory
regime for the protection of the marine environment in all of the EU, and to
further coordinate different EU legal acts with the aim of reducing pollution
and protecting marine waters.*6

This diversity of legal instruments, involved states, and over-arching orga-
nizations in the Baltic Sea region illustrate a feature of diversity and plurality
that could be seen as inherent in an ecosystem approach. From an ecosystem
governance point of view the idea with diverse requirements and plural insti-
tutions is, in theory, to create a better base for effective measures and thus
increase the likelihood of success. This is based on the assumption that if a
number of measures are taken in parallel they may be complementary, or even
more importantly, supplementary to each other. If one measure taken does
not reach the goal set, then perhaps another measure taken with the same aim
will be successful. However, in a legal structure, parallel measures do not work
quite in this manner. Rather, parallel legal requirements are generally imple-
mented by only one regulatory solution, especially if the margin of discretion
is wide, although they may provide increased incentives for taking measures,
as well as for making sure that the goal is achieved.*” Moreover, parallel instru-
ments and institutions may also have deviating forms of mechanisms for con-
trol and self-reporting, which may be complementary in a way that increase
effectiveness in monitoring and control.*® Hence, even if the legal system

45  MSFD, Article 2(1).

46 A general presentation of the background, purpose and application of the MSFD is found
in: R Long, ‘The Marine Strategy Framework Directive: A New European Approach to the
Regulation of the Marine Environment, Marine Natural Resources and Marine Ecological
Services’ (2011) 29:1 JERL 1.

47  Bohman (n 3) 231—40.

48  Ibid., 231-51.
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reflects these features somewhat differently than how they are seen as part of
more general governance, they could still also contribute to a more effective
regulatory system.

These diverse, pluralistic, adaptive, flexible and multi-level approaches
associated with the ecosystem approach have been criticized for containing
inherent obstacles to proper implementation.*® However, as the case of the
regulatory approach to eutrophication in the Baltic Sea demonstrates, there
are also examples of how the ecosystem approach really does create initia-
tives or a basis for more science-based and ecosystem-centered regulation.
Although this may also involve complicated regulatory connections and make
the possibilities for reviewing legal compliance and enforcement more com-
plex, it also makes way for flexibility and adaptability in the regulatory struc-
tures as intended by the ecosystem approach. One mechanism, or feature,
connected with the ecosystem approach that may also compensate for envi-
ronmental complexity and diversity in the legal structure is formalized path-
ways for participation at different levels in the legal system to compensate for
both the regulatory complexity and flexibility.>°

Both the wrD and the MSFD are significant environmental legal acts not
only because of their contribution to the regulatory governance of water
and marine areas, but also because of how they are designed. Both directives
represent a holistic regulatory approach to environmental governance. They
are both goal-oriented framework directives, containing very little detailed
regulation. This regulatory design allows space for both flexibility and adap-
tive approaches to be taken by the member states in their implementation.
The directives moreover exhibit an adaptive design arising from their con-
nectedness to the ecosystem and environmental status. Although directives
are always binding as to the result to be achieved, these directives are flex-
ible in the way that they leave much to be defined by the different member
states when it comes to the specific measures needed to achieve their goal.
This may not necessarily differ very much from how the main obligation of
the Helsinki Convention is formulated, which also leaves a large margin of dis-
cretion to the state parties, but in the case of the wrD and the MSFD there is

49  The EU wrbD has in particular been discussed in these terms. See for example: M Lee,
‘Law and Governance of Water Protection Policy’ in ] Scott (ed), Environmental Protec-
tion — European Law and Governance (Oxford University Press 2009) 36£f; H Josefsson and
L Baaner, ‘The Water Framework Directive — A Directive for the Twenty-First Century?’
(2011) 23:3 JEL 463; N Voulvoulis, KD Arpon and T Giakoumis, ‘The EU Water Framework
Directive: From great expectations to problems with implementation’ (2017) 575 Sci Total
Environ 358.

50  Bohman (n 3) 271-76.
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one important difference in how requirements are formed and evaluated. The
obligations of the wFD and the MSFD are based on a rather advanced system
of different forms of involvement of experts and other actors (referred to as
stakeholder participation),? this system also depends on cooperation with
scientific experts in a manner that captures much of the intention and fea-
tures connected to the concept of ecosystem approach. These features, which
constitute an important part of the design of these instruments, also establish
a system for adaptive review with direct connection to scientific knowledge
and environmental data. This new approach is, itself, close to what could be
understood to be an ecosystem approach, especially as reflected in the more
concrete exampled found in theories of social-ecological resilience. This objec-
tive is also confirmed by the fact that the MSFD also states that it should be
implemented through an ecosystem-based approach, although it does not fur-
ther specify specifically what this means.>?

4.2 Spatial Scale and Institutional Coordination

From the perspective of international law and governance, one aspect of the
ecosystem approach is particularly interesting. The ultimate aim of an ecosys-
tem approach is to take into account the ecosystem integrity and spatial scales
associated with the natural components of the system. As a result, manage-
ment measures will not primarily take into account administrative or juris-
dictional boundaries. Basically, the spatial scale of management must extend
across different biological units and legal jurisdictions to encompass an entire
ecosystem. In this way, the concept of ecosystem approach also becomes a tool
for transboundary law, institutional coordination and cooperation across state
borders where the ecosystem does not align with jurisdictional boundaries.
This is particularly true in the case of international common-pool resourc-
es.53 Therefore, it has also been argued that in addition to being a scientific
and legal issue, implementation of the ecosystem approach in transboundary
common-pool resources — such as the Baltic Sea — is also a political choice. The
bridging of jurisdictional conflicts is mainly a political issue which represents
one main challenge for the ecosystem approach in shared areas, where its
effective application relies on collective political will and the mutual coopera-
tion of the states concerned.>* In the Baltic Sea this kind of trans-jurisdictional

51  The term stakeholder is a wide concept that does not always match the more narrow
definition of actor involvement and public participation aimed at in a legal context, how-
ever it is the term generally applied in relation to ecosystem approach, EU law and in the
context of the BSAP, and thus will be the chosen term also in this text.

52 Bohman (n 3) 149-59.

53 HWang(ng)44.

54 Ibid., 61.
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coordination and cooperation is rather successfully organized by HELCOM
and the EU, but it would not have been possible without a political push in
this direction through adoption of the legal instruments creating a platform
for coordination.

The MSFD is a rather unique instrument in this regard because it requires
regional implementation with a specific recommendation to use existing inter-
national structures.5® In this way it can, at least partly, be seen as reflecting
the political choices that are needed to bridge the administrative and judicial
boundaries that may constitute borders for framing a relevant ecosystem. In
order to achieve such coordination the MSFD calls on the member states to use:
1...) existing regional institutional cooperation structures, including those under
Regional Sea Conventions, covering that marine region or sub-region’> Direct
reference is made to, inter alia, the Baltic Sea as one of the marine regions that
is relevant for the application and implementation of the directive.5” One of
the reasons for this requirement is that the international institutions involve
non-member states and geographic areas extending beyond EU waters. The
regional seas conventions, or the combination of international and EU law,
thus have better potential to match the relevant scale of the ecosystem. It is
therefore not possible to achieve the aims of the MSFD and to regulate EU
marine waters without the transboundary and trans-jurisdictional coopera-
tion of these non-member states. In comparison to other marine areas in the
EU the Baltic Sea coastal states are to a large extent also bound by EU law,
since it is only Russia that is not an EU member state.58 Still, this requirement
in the MSFD has initiated important changes and new efforts in the work pur-
sued by HELCOM. Most significantly, in 2007 the HELCOM parties adopted the
BSAP as a platform for regional implementation and support for the imple-
mentation of the MSFD in the Baltic Sea area.>® Through these institutional
structures and combinations of legal regimes and instruments, a significant

55  MSFD, Article 6. Also Directive 2014/89/EU of the Council of 23 July 2014 establishing a
framework for maritime spatial planning (the MspD) O] L257/135 follows the structure
of the MSFD and also includes a similar request of integrating international pre-existing
structures, such as regional conventions, see Article 11(2)a.

56  MSFD, Article 6(1).

57  MSFD, Article 4(1)a.

58  Seee.g.]Jvan Leeuwen, L van Hoof and J van Tatenhove, ‘Institutional ambiguity in imple-
menting the European Union Marine Strategy Framework Directive’ (2012) 36 Mar Policy
636.

59  This is apparent in the statements made in the Joint HELCOM-0OSPAR Ministerial Meet-
ing, held in Bremen 2003, HELCOM, ‘Declaration of the Joint Ministerial Meeting (JMM)
of the Helsinki and ospaArR Commissions), JMM 2003/3(final version)-E, agenda item 6;
The aim to coordinate the work of the Bsap with the EU MSFD is also made clear in the
preamble of the BSAP.
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dynamic multi-level legal structure is also taking form, including regulation on
global, regional/EU, and sub-regional levels, connected through implementa-
tion down to national and sub-national/local regulation. Thus, also in this way
do the Baltic Sea regulations represent important features of the ecosystem
approach as part of structure also reflecting resilience governance.

A significant element in the effectiveness of this approach is institutional
coordination and participation from different kinds of stakeholders aimed at
eliminating obstacles or incoherent connections between the different regu-
latory layers and their requirements. Additionally, stakeholder participation
contributes to both safeguarding implementation and compliance and to
important transfer of knowledge and other information, important for the
regulatory process.6° Both the MSFD and the Bsap were, themselves, adopted
through processes involving wide stakeholder participation, including a range
of actors and experts and they also in their design provide structures for con-
tinued such participation in the pursuit of their goals and aims.6!

The inter-connectedness of the EU and HELCOM through the MSFD and
the BSAP is an important factor in institutional coordination; it also creates
a unique situation with respect to interpretation and implementation of
the requirements of these instruments. Admittedly, the BSAp has somewhat
uncertain legal status. It is only an action plan and thus not a directly legally
binding instrument in its own right, a fact which further complicates the reg-
ulatory situation. Nevertheless, as discussed below, the Bsap has, despite its
legally uncertain status, become a valuable contribution to the implementa-
tion of an ecosystem approach in the Baltic Sea region. With a design similar
to that of the MSFD, the BsAP is thus an adaptive and flexible instrument with
an inherent structure for participation by different actors, experts and other
interest groups. It can also be seen as an extension of the aim of the Helsinki
Convention, and as a tool for transferring the Convention requirements into
an ecosystem approach. The combination of the MSFD and the BSAP has thus
created a basis for an entirely new regulatory structure in the Baltic Sea region,
different from that previously established solely by the Helsinki Convention.

4.3 Regulatory Instruments with Ecosystem Focus

Despite the inherent differences between the numerous instruments appli-
cable to the Baltic Sea environment, the Helsinki Convention, the BsaP, the
MSFD, and the wrD all have similar aims and, although in different ways,

60  Bohman (n 3) 271-305.
61  See e.g. BSAP Segment on Awareness raising and capacity building, 30. See also: <www
.helcom.fi/baltic-sea-action-plan/partners-in-action/> accessed 2 January 2018.
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their aims are focused on the ecosystem. This is, in part, a result of the politi-
cal choice to create prerequisites for institutional coordination. The Helsinki
Convention aims to promote f...) ecological restoration of the Baltic Sea and
the preservation of its ecological balance’%? The BSAP, which rests on the so-
called HELCOM vision, states its aim as being the achievement of good environ-
mental status.53 HELCOM adopted the common vision as part of a strategy for
implementing and integrating an ecosystem approach into its own convention
structures.5* This vision is meant to be the platform on which to construct a
system to assess ecosystem quality.55 The BSAP is partly intended as an instru-
ment to operationalize the vision of good environmental status and an eco-
system approach within the HELCOM regime. The purpose and structure of
the MSFD are similar to the Bsap and its aim is also the achievement of good
environmental status.%% The overall goal of the wrD is similarly good ecologi-
cal and chemical status, but the structure and design of the wrD is somewhat
different.6” While the wrD is often referred to as a legal structure integrating
an ecosystem approach, it does not directly state this as an aim, while both the
MSFD and the BSAP expressly articulate the aims of ecosystem approach or
applying an ecosystem-based approach.68

The general goals of ecological and environmental status in the wrD, the
MSFD and the BSAP are also elaborated in more specific goals, and they are
furthermore defined as targets and indicators by which the ecosystem can be

62  The Helsinki Convention, Article 3(1).

63  Theaimistoreach HELCOM’s vision for good environmental status in the Baltic Sea: BSAP
Eutrophication segment, 7.

64  HELCOM declares the connections between EU legislation, the cBD, the HELCOM Vision,
its Ecological Objectives and the Bsap and furthermore states that the BsaP is the tool
of implementation of an ecosystem approach in: HELcoM, ‘HELCOM Ecological Objec-
tives for an Ecosystem Approach’, document for HELcOM Stakeholder Conference on the
Baltic Sea Action Plan, Helsinki, Finland, 7 March 2006, 1f. See also the preamble of Bsap
recalling the HELCOM vision.

65 Ibid. See also HELcOM, ‘Future role of HELCOM and its organizational structure’, Min-
utes of the 25th Meeting Helsinki, Finland 2—3 March 2004, HELCOM 25/2004, Agenda
Item 7.1, Annex 14.

66  MSFD, Article 1(3).

67  According to its Article 1, the WFD defines as its purpose the protection of inland surface
waters, transitional waters, coastal waters and groundwater. In order to achieve this, eco-
logical objectives are set out in Article 4. A general requirement for ecological protection,
and a general minimum chemical standard, was introduced to cover all surface waters in
relation to the ecological objectives. Two elements of ‘good ecological status’ and ‘good
chemical status’ were then defined. These are elaborated in Annex v of the Water Frame-
work Proposal, in terms of the quality of the biological community, hydrological charac-
teristics and chemical characteristics.

68  MSFD, Article 1(3) and the BSAP Preamble.
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assessed. All of the instruments have wide applicability and include several
issue areas. The definition of good environmental and ecological quality in the
BsAP and the MSFD with regard to the specific goal on eutrophication is to have
‘minimized human-induced eutrophication’ and ...) a sea unaffected by eutro-
phication (...)!5° These goals are further translated into ecological objectives
that are meant to characterize a marine ecological status which is unaffected
by human-induced eutrophication. The chosen objectives are: concentrations
of nutrients close to natural levels; clear water; natural level of algal blooms;
natural distribution and occurrence of plants and animals; and natural oxy-
gen levels.”0 In addition, these ecological objectives are also further defined
into indicators by which the ecosystem status can be specifically assessed in
relation to eutrophication. These assessments are to be made both by each
state but also in cooperation and coordination with other state parties and/or
member states.”! In part, this process is supported by the EU MSFD Common
Implementation Strategy but this is also one of the main tasks for the coordi-
nating organization — in this case HELCOM — to handle.”?

In this way, it is also possible to identify a further step towards a more inte-
grated ecosystem approach within the Bsap and the MSFD in comparison to
the Helsinki Convention. The Helsinki Convention also takes ecosystem sta-
tus — or ecological balance — as its ultimate aim, but this is not further defined.
The objectives related to the MSFD and the BSAP are instead intended to create
a foundation for more precise indicators and assessments, in order to more
precisely assess related and relevant measures. As stated above, the main obli-
gation for states is to take measures that they deem necessary to achieve the

69  Bsap Eutrophication segment, ‘Ecological Objectives’; MSFD, Article 3(5) and Quality
descriptor in Annex 1, Qualitative descriptors for determining good environmental sta-
tus, p (5): ‘Human-induced eutrophication is minimised, especially adverse effects thereof,
such as losses in biodiversity, ecosystem degradation, harmful algae blooms and oxygen
deficiency in bottom waters.’ Furthermore, the wrD is formulated and structured differ-
ently than the BSAP or the MSFD, but is still related and not differing much in interpreta-
tion. Annex v of the WFD, sets out the criteria for good ecological (and chemical) status in
accordance with the directive. In its general definitions of the water status it states that
high status equals: {...) no, or only very minor, anthropogenic alterations to the values of
the physico-chemical and hydromorphological quality elements (...)’ see WFD, Annex v, 1.2,
Normative definitions for ecological status, Table 1.2.

70  BSAP Eutrophication segment.

71  MSFD, Articles 5(1) and 5(2).

72 EU MSFD cIS, The Common Implementation Strategy for the Marine Strategy Frame-
work Directive, ‘Learning the lessons and launching a re-enforced phase of implementa-
tion, Strategic document including a work programme for 2014 and beyond, Final version
agreed by Marine Directors on 5/12/2013. See also Bohman (n 3) 154-59, 231—-49.
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regulatory goal of the instrument.”> The basis for these measures within
the MSFD is a common method for making assessments and the ecosystem
indicators.” However, while this might be beneficial from an ecosystem point
of view, and paves the ground for both flexibility and adaptability in regards to
current problems and levels of knowledge, the effectiveness of this process has
also been questioned. However, it is in fact a rather effective process in the way
that it has brought the state parties into a common process of implementa-
tion based on close cooperation and political focus. In short, this system can
be seen as institutionalizing adaptive features and ecosystem focus within the
regulatory system, as a result of — and with an important basis in — the steady
process of negotiating and evaluating environmental status and ecological
indicators. Even if making environmental assessments and defining suitable
indicators is a thorough process, this is also one of the more vulnerable aspects
of institutional coordination. This is because different factors may be taken
into account and thus it is not certain that states have based their assessments
on the same indicators. This aspect is also related to differences in structure
between the WFD and the MSFD.

Even if the process of adopting and coordinating indicators and making
assessments is successful it does not guarantee that states will, in fact, take the
necessary measures. This is both related to the difficulties for the EU Commis-
sion and HELCOM in scrutinizing what each state has taken into account when
deciding on measures, and to the difficulties caused by the lack of any linear
and direct relationship between indicators, measures and environmental or
ecological change. Thus, the effectiveness of such ecosystem indicator-based
regulatory approach and the general aim to achieve good environmental sta-
tus is questioned because of the leeway that this system gives the states.” In
relation to the issues of effectiveness, it is noteworthy that there is a difference
between indicators for status assessment of good environmental status on the
one hand, and targets or indicators to track progress towards good environ-
mental status and evaluate effectiveness of measures on the other. Since eutro-
phication is signified by non-linear causal connections between the input of
discharges and the change in the ecosystem, a reduction in pollution cannot
be connected to a direct change in the environmental status. There is thus no
straightforward connection between indicators for assessing environmental
status and measures taken. Instead, effectiveness is more likely to be achieved
if focus is also directed towards measures taken.

73 BSAP Eutrophication segment, 6; MSFD, Article 5(2)b.
74  MSFD, Articles 5(1) and 5(2)a.
75  See further in Bohman (n 3) 236—49.
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The BsaP does, however, include an even more precise goal in relation to
the ecosystem and eutrophication than the MSFD: it has translated the eco-
logical objectives into reduction targets for nutrients. The reduction targets are
based on calculations of how large reductions in nutrient pollution would be
necessary to achieve the goal of good environmental status for eutrophication,
i.e. to have a Baltic Sea which is unaffected by eutrophication. The targets are
set in relation to each of the Baltic Sea basins?6 and in relation to each of the
states in the catchment area, so that each state has their own target in rela-
tion to their previously monitored discharge levels. Although the legal status
of the BSAP is ambiguous and the reduction targets are stated only in principle,
the targets do provide a very concrete view of what level of ambition the states
must aspire to in taking measures. Since the BSAP is a regional reflection of the
MSFD this could be seen as a concretization of the general goal and obligations
to take measures also within the MSFD. In this way the BSAP reduction targets
are significant in creating more direct application of the ecosystem approach
in relation to requirements and measures taken, despite its flexible and uncer-
tain legal status, and despite the actual reduction targets being non-binding.

5 Operationalization and Assessment of Regulatory Measures

5.1 Assessing Compliance

One drawback of the Helsinki Convention and the flexible HELCOM structure
is that it does not include any mechanism for strict compliance control con-
cerning the Convention and its related instruments or recommendations. An
agreement with high flexibility and a lack of effective compliance control could
be regarded as a weak agreement, lowering the level of the trust between the
parties. However, it is not only flexibility and the legal status of the Baltic Sea
instruments that create uncertainties in relation to enforcement and compli-
ance when it comes to eutrophication and other similar environmental prob-
lems. Flexible structure and legal uncertainty are important factors to take into
account when reviewing the prerequisites for compliance and how to assess
what is actually required by an instrument. In other words — if requirements

76 The Baltic Sea is divided in a series of sub-basins separated by sills. The main sub-basins
are the Bothnian Bay, the Bothnia Sea, the Archipelago Sea, the Gulf of Finland, the Gulf
of Riga, the Baltic Proper, the Belt Sea, Kattegat, and the Danish Straits. See R Elmgren,
‘Understanding Human Impact on the Baltic Ecosystem: Changing Views in Recent
Decades’ (2001) 30:4/5 Ambio, Man and the Baltic Sea, 222.
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are wide and undefined in precise terms it is difficult to judge what to require
compliance with.

This relationship between requirements and compliance becomes even
more diffuse if the requirements — as in the case of Baltic Sea eutrophication —
are connected to ecosystem indicators that are hard to trace. It is questionable
whether it is sufficient to have a legal structure that is so directly connected to
ecosystem assessments, particularly when it is an undisputed fact that it is not
possible to trace environmental change and environmental progress as a linear
outcome of any measures taken. If the object of regulation is also difficult to
monitor — like diffuse nutrient pollution — there are opportunities to free-ride.””
This means that state parties may choose a low ambition of implementation
and compliance and rely on other states to take measures to ensure a better
environmental status in the Baltic Sea — or at least not get caught — since it
is not possible to hold such state accountable for non-compliance. Another
reason for slow development of traceable results and a significant risk of
non-compliance may be found in the fact that vagueness of the obligations
makes compliance difficult to determine.”® Thus while the new legal instru-
ments and structures are designed to apply an ecosystem approach and be
more directly connected to ecosystem status, there is also a risk that they cre-
ate a system in which it is not possible to asses legal compliance and enforce-
ment. These aspects will be addressed in the following sections.

5.2 Monitoring Environmental Data and Scientific Information

The flexibility and loose structure described could lead to uncertainties in
regard to compliance. However, as noted above, connecting regulatory efforts
to ecosystem indicators and scientific knowledge are important features of an
ecosystem approach. It is clear that ecosystem management through imple-
mentation of an ecosystem approach should be based on the contemporary
scientific understanding of the relevant ecosystem. Such scientific understand-
ings can be gained through international cooperation, including through joint
scientific research, exchange of information, knowledge and experience, trans-
fer of technology, etc.”? One reason these aspects are important, in addition
to the increased ecosystem focus and scientific basis they create, is that the
actual system itself creates a platform for closer cooperation between states

77 K Raustiala, ‘Form and Substance in International Agreements’ (2005) 99:3 AJIL 581,
592-93.

78  See further in: EA Kirk, ‘Noncompliance and the Development of Regimes Addressing
Marine Pollution from Land-based Activities’ (2008) 39:3 OceanDev&IntlL 235, 239ff.

79 HWang (n9g)44.
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to find mutual solutions and thus also puts focus on issues that are difficult to
solve, such as diffuse pollution and regulatory measures in the agricultural sec-
tor. In short, it creates a platform for a process of some kind of managerial
compliance. In this way the collaboration connected to ecosystem indicators
and the actual ecosystem approach also bears the potential to bridge some
of the uncertainty connected to adaptive management approaches within the
regulatory structure and flexible mechanisms.

The Helsinki Convention has developed requirements in this regard, and
calls on the parties to, inter alia, cooperate in the fields of science, technology
and research, and to exchange data and scientific information.8° The Conven-
tion also provides for the adoption of monitoring programs, and HELCOM thus
monitors both the pollution load in the whole marine area, including open
waters, as well as the sources of this pollution in the Baltic Sea area. In the 1980s
HELCOM introduced regular data collection to document the ecological sta-
tus of the Baltic Sea in so-called Pollution Load Compilations (pPLcC).8! In 1990,
an important step was taken when the Joint Comprehensive Environmental
Action Programme (JcP) was adopted at a ministerial meeting. The program
identified a list of hot spots and actions to be taken in relation to these hot
spot problems.8? These initiatives by HELCOM have been important for the
development of the regulatory structure in the Baltic Sea area, even if they
have not been directly connected to an assessment of compliance or measures
taken by the parties. Indeed, on the contrary, HELCOM has built its compliance
review on self-reporting, although this has not proven to be a very effective
mechanism. The reports that HELCOM has received from states parties regard-
ing measures and implementation of amendments and recommendation have
been varying in detail and quality. As a result of these varying and sometimes
incomplete reports it appears that HELcOM has not had a complete picture of
the level of compliance with its suggested measures. Hence it has also not been
possible to review whether measures taken and their proper implementation
can be connected to certain environmental improvements or not.83

80  The Helsinki Convention, Article 24(1).

81  These are the so-called HELCOM Pollution Load Compilations (pLCs). The first PLC:
HELCOM (1987) ‘First Pollution Load Compilation’, Baltic Sea Environmental Proceedings
(BSEP) No. 20, 1987. See also the Fifth Baltic Sea Pollution Load Compilation: HELCOM,
‘The Fifth Baltic Sea Pollution Load Compilation (PLC-5) — An Executive Summary’,
Baltic Sea Environmental Proceedings, No. 128A, 2012. See also Bohman (n 3) 128-31.

82  Inter alia: M Valman, Three Faces of HELCOM - institution, organization, policy producer
(159 Stockholm Studies in Politics, Stockholm University 2014) 16.

83  Bohman (n 3) 192-196, 339—47.
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Another reason for why implementation, compliance and the reporting on
measures taken have been at a low level could be that many of the problem
areas and the suggested measures have been controversial for the states to
enforce on a national level. This seems also to be a reason why it has been dif-
ficult in the first place to agree on hard requirements. One problematic area,
in particular, is diffuse pollution from agriculture and the measures recom-
mended to reduce this pollution through reductions and adjustments in agri-
cultural practices.8*

The engagement and initiatives to strengthen marine governance within
the EU have also had a significant impact on the development of further
regulatory action among the Baltic Sea coastal states and on the integration
of the ecosystem approach. This action has, however, to a large extent built
on the previously gathered data and scientific experience of HELCOM which
has assisted in providing necessary information relating to the determination
of environmental status. HELCOM has thus had a significant role in the devel-
opment and application of the EU directives in the Baltic Sea setting. It has
also been crucial in elaborating the reduction targets in the eutrophication
segment of the BsaPp.85

Nevertheless, although HELCOM has been continuously monitoring the
environmental status of the Baltic Sea and has issued recommendations to its
parties based on its findings, these assessments have not been as directly con-
nected to ecosystem change in the way that the MSFD and BSAP propose. One
significant result of adopting the MSFD and the BsaP has been the focus on
environmental indicators, and the much important work of making environ-
mental assessments and reassessments that has followed. These assessments
have been made both in order to identify or define what good environmental
status is, i.e. what is to be accomplished, and to determine the current environ-
mental status in relation to this goal. This also includes the identification of
indicators which may be used to track environmental change and can possibly
therefore be used as connecting points with the measures that have been or
should be taken.

84  E.g. HELcOM Terms of Reference for HELCOM Group on Sustainable Agricultural Prac-
tices (adopted by HELCOM HOD 46-2014). See also HELCOM, Updated Fifth Baltic Sea
Pollution Load Compilation (PLC-5.5), Baltic Sea Environmental Proceedings No 145,
2015, for a description of the distribution of pollution sources.

85 BSAP, Eutrophication segment, 8—9; also ibid., 145.
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5.3 Pathways for Participation
Inlegal regimes and structures generally, participation or involvement of actors
representing the public, NGOs, experts, and interest groups (here referred to as
stakeholders)8¢ occurs in many different ways through both formal and infor-
mal channels. In recent decades, international law, national legal regimes and
the EU have increasingly supported and included mechanisms and structures
for different kinds of stakeholder involvement.8? Participation is acknowl-
edged as a means to, inter alia, balance international, multilateral, and multi-
leveled norms with local action, in a democratic spirit.®® This corresponds to
what has been stated in elaborations of the concept of ecosystem approach
in the ¢BD. The guiding principles developed for the implementation of the
ecosystem approach emphasize stakeholder participation and the exchange of
knowledge and information.8°

The provisions of the Helsinki Convention do not directly address the issue
of stakeholder participation. Article 17 of the Convention states that the parties
shall ensure that information on the condition of the Baltic Sea and the waters
in its catchment area is made available to the public, as well as information
on measures taken or planned. However, development of the Bsap involved
a process of stakeholder involvement, and the structures established by the
MSFD and the BSAP envisage participation by different actors, not least scien-
tific experts. As a result HELCOM has also updated its guidelines on granting

86  ‘Stakeholder’ is generally seen as broad term for defining interest groups, and does not
match the more strictly defined group of actors usually targeted by formal requirements
for participation in legal regimes.

87 See for example: S Charnovitz, ‘Two Centuries of Participation: NGOs and International
Governance’ (1997) 18 MichJIntlL 183; M Ambrus, K Arts, E Hey and H Raulus, ‘The role
of experts in international and European decision-making processes: setting the scene’
in M Ambrus, K Arts, E Hey and H Raulus (eds), The role of “experts” in international and
European decision-making processes: advisors, decision makers or irrelevant actors? (Cam-
bridge University Press 2014); ] Ebbesson, ‘Public Participation’ in D Bodansky, ] Brunnée
and E Hey (eds), The Oxford Handbook of International Environmental Law (Oxford Uni-
versity Press 2007) 681—702.

88  Ebbesson (n 87) 686ff; L Schrefler, ‘Reflections on the different roles of expertise in regu-
latory policy making’ in M Ambrus, K Arts, E Hey and H Raulus (eds), The role of “experts”
in international and European decision-making processes: advisors, decision makers or irrel-
evant actors? (Cambridge University Press 2014). See also for example the conclusions of:
S Andresen, ‘The role of scientific expertise in multilateral environmental agreements:
influence and effectiveness’ in M Ambrus, K Arts, E Hey and H Raulus (eds), The role of
“experts” in international and European decision-making processes: advisors, decision mak-
ers or irrelevant actors? (Cambridge University Press 2014).

89  The cBD Malawi Principles (n 20), Principles, 1, 2, 7 and 11.
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observer status to its meetings.?? The guidelines now state, inter alia, that: ‘The
organization must be able to contribute substantially to the aims and objectives
of the organization and must be able to contribute substantially to the aims and
objectives of the Commission. It must have technical, scientific, economic, social
or other expertise relevant to the objectives of the Convention on the Protection of
the Marine Environment of the Baltic Sea Area.!

The process of decision-making in the Baltic Sea legal frameworks, and not
least the process of adopting ecological indicators and targets as well as all
the work associated with development and implementation of these instru-
ments, demands and involves a large variety of actors who bring different types
of knowledge, including scientific knowledge, to the process. Some changes
and developments regarding stakeholders and participation have been seen
with regard to the Bsap. The process leading towards the adoption of the Bsap
stressed the importance of stakeholder participation, as an important factor in
the concept of ecosystem approach.?? This is thus also reflected in the imple-
mentation or operationalization of the ecosystem approach and the Bsap,
where a more direct approach towards stakeholder participation is integrated.
In contrast to the Helsinki Convention, the BsaP deals with this subject in
more detail.93 It is also clear that the foundations of the BsaP — the ecological
assessments and indicators — have been developed through rather advanced
collaboration with, inter alia, scientists in a stakeholder process.?* For the pur-
pose of implementing the BsAP and the MSFD, HELCOM has established work-
ing groups and strategies in order to steer its work in the direction of further
involvement of scientific experts and other stakeholders. Some examples will
be reviewed in the following section.

5.4 Adaptive and Managerial Approaches to Implementation

An important change that has been brought by the new structure of thorough
assessments, reassessments and definition of indicators, is that it necessi-
tates greater cooperation between science and state parties. Another feature

90  HELCOM Guidelines on Granting Observer Status to Intergovernmental Organiza-
tions and International Non-Governmental Organizations to the Helsinki Commission,
36—2015, Annex 14.

91 Ibid, criteria1.3.

92  HELCOM ‘Statement on the Ecosystem Approach to the Management of Human Activ-
ities Towards and Ecosystem Approach to the Management of Human Activities’ (n 23),
para 15 a.

93  BSAP Segment on Awareness raising and capacity building, 30.

94  See for example: SD Van Deveer, ‘Networked Baltic Environmental Cooperation’ (2o11)
424 Journal of Baltic Studies 37, 42.
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in these instruments, including the wrp, is that they are objects of cyclic
adaptive evaluation and assessment. The plans and programmes of measures
adopted must be kept up to date and be re-evaluated within a certain inter-
val (every 6 years).% This leads to further and continuous state cooperation
and also to recurring meetings within both the framework of the MsFD and
the BsaP. Thus the new regulatory structure has already led to more intensi-
fied collaborations between the parties and with a new range of stakeholders.
These meetings and evaluations of measures might also lead to further assess-
ments, further recommendations adopted by HELcOM and hopefully further
measures (or other measures) adopted by the states.%6

HELCOM has also updated its work on monitoring and assessment based on
a Strategy that was adopted by the HELCOM Ministerial Meeting in 2013.97 The
Strategy is a common plan to monitor and assess the health of the Baltic Sea
in a coordinated and cost-efficient way involving all HELCOM contracting par-
ties. Some of the objectives of the monitoring and assessment strategy include
laying out a system which enables showing how visions, goals and objectives
set for the Baltic Sea marine environment are being met; providing a system
that enables linking the quality of the environment to its management — even
if this is not possible in relation to eutrophication — and; facilitating the imple-
mentation of the ecosystem approach covering the whole Baltic Sea, including
coastal and open waters.

The Strategy furthermore sets out the structure and time frame for the pro-
duction of region-specific assessments such as comprehensive thematic and
holistic assessments and more concise and more timely indicator reports
and other assessment products. Moreover, the Strategy aims to create a sys-
tem to enable the raising of general public awareness of the Baltic Sea and
HELCOM actions. The general principles of the monitoring strategy that relate
to coordinated monitoring have been translated into concrete specifications
and requirements through the HELcoOM Monitoring Manual.%8

HELCOM has also established a special working group to implement the
ecosystem approach, the Group for the Implementation of the Ecosystem
Approach (HELCOM GEAR). GEAR is meant to work towards region-wide coop-
eration on all elements of national marine strategies, building both on national

95  MSFD, Article 17(2).

96  See also Bohman (n 3) 277—310, 356—65.

97  HELCOM Monitoring and Assessment Strategy, part of the 2013 HELCOM Ministerial Dec-
laration and was adopted by the 2013 HELCOM Ministerial Meeting, Attachment 4 of the
document was updated in 8.9.2017 following decisions made in STATE & CONSERVA-
TION 6-2017 meeting.

98  Ibid.
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activities based on a legal framework and on HELCOM’s work, including HEL-
coM’s coordinated monitoring programmes, core indicators with good envi-
ronmental status boundaries, and thematic and integrated assessment reports.
The group also reviews strategies and environmental indicators with the view
to facilitating adaptive management to improve the status of the Baltic Sea.??

HELCOM GEAR not only implements the BSAP but also serves as a regional
instrument for the national work of the HELcoM EU contracting states in
implementing the EU MSFD. It acts as a managerial level coordinator and
includes coordination with activities under the Maritime Doctrine'%? of the
Russian Federation, the Russian instrument that compares to the MSFD and
the BsAP.19' In practice GEAR is intended to plan activities that support regional
coordination and activities on the ecosystem approach. GEAR also serves as an
initiator of processes and reviews the relevant deliverables to guarantee that
these have an optimal timing and content and respond to management and
policy needs. GEAR facilitates the work and decision-making of the Heads of
Delegation (HOD), allowing the HOD to focus on more strategic and policy rel-
evant issues.02

Another step taken when building new regulatory structures and imple-
menting both the ecosystem approach and, more specifically, the MSFD and
the BSAP, is the establishment of The HELCOM Group on Sustainable Agricul-
tural Practices (Agri Group). HELCOM has always worked with issues relating
to pollution from agriculture but with the adoption of the Bsap more force was
put into this issue area. The Agri Group was established to deal specifically with
agriculture in relation to the implementation of the ecosystem approach. The
group is charged with finding solutions to how the agricultural sector can fur-
ther contribute to reaching good environmental status. The group thus involves
representatives from agriculture and environment authorities of the Baltic Sea
states, the EU, and the HELcOM Observers (or Stakeholders) in a joint dis-
cussion on the Baltic agriculture and provides a platform for the creation of
policy measures and instruments aimed at reducing the environmental impact

99  HELCOM, Terms of Reference for HELCOM Group on the Implementation of the Ecosys-
tem Approach, As agreed by the HELcoM Heads of Delegation on 17 September 2014.

100 Maritime Doctrine of Russian Federation 2020, in English (unofficial translation):
<https://dnnlgwick.blob.core.windows.net/portals/o/NWCDepartments/Russia%z20
Maritime%o2o0Studies%z2olnstitute/Maritime%2zoDoctrine%20TransENGrus_FINAL.pdf?
sr=b&si=DNNFileManagerPolicy&sig=fqZgUUVRVRrKmSFNMOj%2FNaRNawUoRdhdv
pFJj7%2FpAkM%3D> accessed 2 September 2018. See also <http://en.kremlin.ru/events/
president/news/50060>.

101 HELCOM, Terms of Reference for HELCOM Group on the Implementation of the Ecosys-
tem Approach (n 99).

102 Ibid.


https://dnnlgwick.blob.core.windows.net/portals/0/NWCDepartments/Russia%20Maritime%20Studies%20Institute/Maritime%20Doctrine%20TransENGrus_FINAL.pdf?sr=b&si=DNNFileManagerPolicy&sig=fqZgUUVRVRrKmSFNMOj%2FNaRNawUoRdhdvpFJj7%2FpAkM%3D
https://dnnlgwick.blob.core.windows.net/portals/0/NWCDepartments/Russia%20Maritime%20Studies%20Institute/Maritime%20Doctrine%20TransENGrus_FINAL.pdf?sr=b&si=DNNFileManagerPolicy&sig=fqZgUUVRVRrKmSFNMOj%2FNaRNawUoRdhdvpFJj7%2FpAkM%3D
https://dnnlgwick.blob.core.windows.net/portals/0/NWCDepartments/Russia%20Maritime%20Studies%20Institute/Maritime%20Doctrine%20TransENGrus_FINAL.pdf?sr=b&si=DNNFileManagerPolicy&sig=fqZgUUVRVRrKmSFNMOj%2FNaRNawUoRdhdvpFJj7%2FpAkM%3D
https://dnnlgwick.blob.core.windows.net/portals/0/NWCDepartments/Russia%20Maritime%20Studies%20Institute/Maritime%20Doctrine%20TransENGrus_FINAL.pdf?sr=b&si=DNNFileManagerPolicy&sig=fqZgUUVRVRrKmSFNMOj%2FNaRNawUoRdhdvpFJj7%2FpAkM%3D
http://en.kremlin.ru/events/president/news/50060
http://en.kremlin.ru/events/president/news/50060
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of agriculture, to the eutrophication, in the Baltic Sea.l?2 HELCOM thus has
increasing cross-sectorial collaboration on agricultural issues, ensuring multi-
voiced discussions aimed at furthering prosperity from agriculture across the
region, but still with the objective of minimizing harm to the Baltic Sea. One
explicit aim of the Agri Group is to facilitate implementation of Part 11 of
Annex 111 of the Helsinki Convention on ‘Prevention of Pollution from Agri-
culture’ The group meets at least once a year, in order to support and follow-up
the implementation and progress of the BsAP, including the so-called ‘Palette
of measures for reducing phosphorus and nitrogen losses from agriculture’
thatwas adopted together with the 2013 Copenhagen Ministerial Declaration.04
In addition, HELCOM has also pursued projects with the more specific goal of
establishing better environmental practices in agriculture in certain targeted
states.1%5 Some projects have been directly bilateral with Russia in regards to
their implementation of the BSAP, since Russia is not an EU member state.
Some projects have also been collaborating with non-party states (being nei-
ther parties to the Helsinki Convention, nor members to the EU) but that are
part of the catchment area, primarily Belarus.1°¢ Such projects could also be
included in the work of the Agri Group.

These aspects of the new regulatory structures, with reviews, wider par-
ticipation and collaboration as presented above, are interesting because they
require deeper involvement by the state parties both in taking a more proac-
tive role in the process of developing and implementing measures, and in the
development of new law. While self-reporting has been the main mechanism
for compliance review within HELCOM, the new system of adaptive review
and reporting of measures taken both to HELCOM and to the European Com-
mission constitutes a more thorough process. The states are required to report
on their measures and on evaluations of these measures as a part of the imple-
mentation process. In addition, the results are continuously assessed and dis-
cussed in the cyclic review process where progress is to be tracked and elabo-
rated. Importantly, there is a double incentive structure since the state parties

103 Terms of Reference for HELCOM Group on Sustainable Agricultural Practices (n 84) 1.

104 Ibid, 1.

105 See e.g. Baltic Compass Project, <www.helcom.fi/helcom-at-work/projects/completed
-projects/baltic-compass/> accessed 2 January 2018 and <www.balticcompass.org/index
.html> accessed 2 January 2018.

106 E.g. HELCOM BALTHAZAR (2009-2012), <www.helcom.fi/helcom-at-work/projects/
completed-projects/balthazar/> accessed 2 January 2018 and HELCOM BASE (2012—2014),
<www.helcom.fi/helcom-at-work/projects/completed-projects/base/> accessed 2 January
2018.
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http://www.helcom.fi/helcom-at-work/projects/completed-projects/balthazar/
http://www.helcom.fi/helcom-at-work/projects/completed-projects/balthazar/
http://www.helcom.fi/helcom-at-work/projects/completed-projects/base/

THE ECOSYSTEM APPROACH AS A BASIS FOR MANAGERIAL COMPLIANCE 107

are obligated both by the Helsinki Convention and the BSAP, as well as by the
EU Directives.

The establishment of new working groups and routines resulting from the
adoption of the BSAP does not in itself explain any developments in regulation
and/or measures. However, one may assume that having a group of experts
that focuses specifically on developing alternative measures and practices,
and which, moreover, works actively to include stakeholders and authorities
within the entire region, will have at least some effect, resulting in further sug-
gested measures and potential solutions, as well as in increased pressure on
the state parties to implement such measures and solutions. In this way GEAR,
in particular, can be seen as fostering managerial compliance, since its man-
date is clearly to foster coordination on a managerial level among the states.!07

Through the work of both GEAR and the Agri Group important bridges
that balance politically sensitive issues are being built. Even though there are
requirements of pollution reductions from agricultural practices in Annex 111
to the Helsinki Convention, the state parties have been reluctant to imple-
ment such requirements strictly. The development of reductions from agri-
culture has been slow.1°8 Nevertheless, it was repeated in the Bsap that pol-
lution from agriculture must be reduced since it is one of the main sources
of nutrients, and new Recommendations were adopted.'%® No hard laws have,
however, been agreed upon. This is undoubtedly is partly because it is diffi-
cult to define in any precise way what each state must do in order to reduce
pollution from agriculture, but it is also likely to be because of the economic
interests that are tied to effective agricultural production as well as strong lob-
bying groups. It is arguably more useful to apply adaptive approaches in the
manner now being done and to work through these groups in a coordinated
fashion to bridge some of the politically sensitive issues that arise. At the very
least this method of operation can involve both state representatives and gen-
eral stakeholders in a process that focuses more on solutions rather than on
obstacles. Through this collaborative process of review and control the risks
entailed with the flexibility of the regulatory instruments, which could provide

107 A Chayes and AH Chayes (n 1) (generally) and 10-11. See also Kirk, EA, 2008 (n 78), 236,
where the author argues that a regime’s strength in part can be derived from the manner
in which it responds to noncompliance if noncompliance is embraced as part of an itera-
tive process of developing understanding, knowledge, capacity, etc.

108 See e.g. HELCOM 2015, Updated Fifth Baltic Sea Pollution Load Compilation (PLC-5.5)
Baltic Sea Environment Proceedings, No. 145, 2015.

109 HELCOM Copenhagen Ministerial Declaration: Taking Further Action to Implement the
Baltic Sea Action Plan — Reaching Good Environmental Status for a healthy Baltic Sea,
3 October 2013, Copenhagen, Denmark; Bsap Eutrophication Segment.
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a leeway for freeriding or choosing less ambitious levels of implementation,
are also to some extent being compensated without setting the legal principles
aside, and while still enabling the kind of adaptive and flexible approaches
that are required by an ecosystem approach.l'® Moreover, this combination
of control, focus on mechanisms for a governance system with prerequisites
to allow for adjustments to the ecosystem dynamics, multi-level processes, as
well as involvement of relevant actors might provide regulatory governance
structures for the achievement social-ecological resilience as presented by the
current theoretical framework.!!!

As noted above, these institutional developments have essentially resulted
in a review structure that resembles a managerial compliance process.!? Many
of the stakeholders involved are those who will be directly affected by new reg-
ulatory measures. This can be criticized since it is likely that these actors might
create obstacles to stricter measures. However, it also means that the level of
acceptance of any measures that are adopted becomes higher, and acceptance
is often a good basis for implementation and compliance.13

This process of developing ‘managerial compliance’ has allowed the fur-
ther development of solutions to issues that have resisted regulation through
the more traditional law-making processes. Thus, in this way, the ecosystem
approach, and the features or functions it entails, have had an important
impact on the overall regulatory structure and legal development. Although
the ecological indicators cannot always be directly connected or used as a tool
for evaluating measures, the process of developing both measures and eco-
logical indicators has led to a regulatory process that is directly connected to
the ecosystem. This structure and process are also clearly both based on and
dependent on features such as participatory pathways and adaptive review
which leads to flexibility, science-based measures, and a more active review of
enforcement and implementation.

6 Concluding Remarks

The aim of this chapter has been to review and present some aspects of the
impact of the ecosystem approach in the regulation of eutrophication in

110 Bodansky (n 2) 250-51. See also PM Haas, ‘Do regimes matter? Epistemic communities
and Mediterranean pollution control’ (1989) 43(3) Int Organ 377, where similar develop-
ment in the governance of the Mediterranean is described.

111 See Bohman (n 3),ch 8.

112 Asdefined in A Chayes and AH Chayes (n1); Bohman (n 3) 323—26, 356—72.

113 See for example: C Abbot and M Lee, ‘Economic Actors in EU Environmental Law’ (2015)
34:1YEL 26. See also Bohman (n 3) 303-06.
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the Baltic Sea. The purpose has been to show how features of environmental
governance, reflecting an ecosystem approach, may be identified within a legal
framework. The purpose has also been to demonstrate how the implementa-
tion of such features not only leads to a genuinely more ecosystem-focused
regulatory system, but may also create provisions for a more effective imple-
mentation of regulatory requirements — even where there is a general lack of
traditional compliance review mechanisms. Indeed, in fields of environmental
law involving complex, non-linear problems, this might even be considered a
more effective structure since it also provides for a review system where focus
is on measures taken rather than on only trying to identify results.

Many of the features that typically represent an ecosystem approach are
reflected in the current regulatory setting in the Baltic Sea. However, the
vagueness and flexibility of the obligations expressed leaves considerable lee-
way to states in deciding on specific measures to be adopted to implement
their obligations. This is equally true in the case of the Helsinki Convention
as in the case of the EU Directives, opening the possibility of a lowering of
ambition when it comes to the measures to be adopted. However, some fea-
tures of the regulatory framework, including pathways for participation and
more ecosystem-centered regulatory approaches, seem to strengthen the over-
all regulatory structure and, thus, the integration of an ecosystem approach.
Nevertheless, it must be acknowledged that not all states in the Baltic Sea
catchment area are parties to HELCOM or member states of the EU. They are
thus not bound by HELCOM or EU requirements, although they may still be
included in the principal reduction targets, which are themselves problematic
as they are established on a state by state basis rather than collectively. More
effective collaborative solutions are needed to address these shortcomings,
and it is possible that these new structures can pave the way for such bilateral
cooperation.

Legal frameworks for regulating the discharge of eutrophic substances in
the Baltic Sea area can be seen to provide a good basis for adopting new and
stronger legal measures adjusted to the complexity of eutrophication. The legal
instruments contain requirements for the Baltic Sea coastal states to take fur-
ther measures and they also aim at promoting further cooperation and coordi-
nation in the region.'* HELCOM and the Helsinki Convention have produced
a large number of Recommendations as a complement to the Convention
provisions, with more specific demands for measures required and emphasis
on other types of actions to reduce the nutrient input to the Baltic Sea.!> In

114 MSFD, Article 6, preamble (13) and (16); the Bsap Eutrophication segment.
115 HELCOM Recommendations: 28E/4, Revised Annex 111 ‘Criteria and Measures Concern-
ing the Prevention of Pollution from Land-Based Sources), of the 1992 Helsinki Convention
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addition, the reduction targets in the BSAP have contributed to the whole legal
structure by concretizing what good environmental status actually means and,
additionally, what level of measures must be taken into account to eliminate
pollution consistently with the obligations of the Helsinki Convention.

The most important change that can be connected to the ecosystem
approach, however, seems to be the development of a process for making eco-
system assessments at different levels; a process that includes suggesting mea-
sures and identifying what kind of regulatory actions might lead to the desired
result. This has created a basis for what can only be described as a manage-
rial compliance process that seems to bridge many of the uncertainties aris-
ing from the regulatory structure and the complex environmental factors it
seeks to address. This platform for assessments and discussions has provided
advancements in areas where solutions are complex and where agreement on
legally binding measures has been difficult, or impossible, to obtain. Neverthe-
less, the issues of time-lags between measures taken and visible results, and
of adoption of effective operational targets, offer real challenges even with
a managerial system in place. When all is accounted for, however, it seems
likely that both the level of ambition for state implementation and the level of
requirements will rise.
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CHAPTER 4

Delimiting Marine Areas: Ecosystem Approach(es?)
in EU Marine Management

Aron Westholm

1 Background

Marine management is a question of delimitations. The sea is a large ecosys-
tem, which, for functional governance, needs to be broken down into smaller,
more manageable, units. A central issue for such governance is: what are the
appropriate geographic delimitations in terms of ecosystem functionality?
A related and equally important question is: what management level within
the administrative system is best suited for such governance? These issues are
important to discuss as they relate to how a legal regime for the sustainable
management of marine ecosystems can be designed. This chapter utilises a
theoretical framework grounded in legal geography to examine the way in
which choices of management levels and geographical scales affect the func-
tional application of the ecosystem approach. This examination is based on
an analysis of management levels and geographic delimitations applied in the
Swedish transposition of three different EU directives, which are themselves
examined in order to ascertain whether it is possible to claim that there is a
coherent definition of an ecosystem approach! within EU marine legislation.
Over the last decade, the ecosystem approach has become a common tool
in environmental governance. Various definitions and interpretations are used
and there is probably no single, functional, understanding of the concept
across different legal systems. However, the ‘Malawi principles, adopted by
the Parties to the Convention on Biological Diversity (CBD), articulate 12 prin-
ciples for a coherent application of the ecosystem approach that have been
internationally agreed upon.?2 Two of these principles are of importance for
the purposes of this chapter: Principle No 2, which stipulates that TM]anage-
ment should be decentralised to the lowest appropriate level’; and, Principle

1 Within the directives this approach is labeled ‘ecosystem-based approach’ However, for the
sake of consistency in this chapter I will use the term ‘ecosystem approach’ also when refer-
encing the directives.

2 UNEP/CBD/COP/5/23, Decision V/6 Ecosystem Approach, (2000).
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No 7, which stipulates that ‘[ T]he ecosystem approach should be undertaken
at the appropriate spatial and temporal scales’. These principles both have geo-
graphical implications: Principle No 7 as it relates to the spatial delimitations
of ecosystems; and Principle No 2 as the competence, or jurisdiction, of each
management level is restricted administratively, as well as geographically, in
relation to other management levels.

Although concisely formulated, these two principles give rise to a crucial
question: What constitutes ‘appropriate’ in the context of spatial and temporal
scales of ecosystems? The answer to this question may be illusive given that
ecosystems are complex and intertwined, land-based activities have great
effects on marine ecosystems, and administrative boundaries are unlikely ever
to correspond precisely to those of a natural ecosystem. Nevertheless, choices
of scale and management level need to be made.

From an EU perspective, directives aimed at governing marine ecosystems
through the application of an ecosystem approach, need to be specific as to
what and where that ecosystem is. Ideally, the appropriate level and scale will
be the same throughout union legal acts, as long as those acts use the same
explicit approach and cover the same geographic area. This, in itself, would
provide some substance to the term ‘appropriate’. However, when looking at
the three main legislative acts pertaining to the marine environment, it is clear
that there is no coherent definition of what constitutes the ‘appropriate’ scale
or management level.

For the purposes of this chapter, coherence is understood as being ‘about
the substantive harmony of law. It is a quality of legal principles rather than
rules’34 This broad understanding makes it a useful concept with which to
explore the ecosystem approach, as it can relate to the application of the
approach, rather than to how the approach is expressed in the legal acts. While
there are many levels to coherence, for example coherence within an entire
legal system or within smaller fragments of it. In the analysis section of this
chapter I use the concept as referring to coherence within a certain field of EU
law, to wit, the field of marine governance.

In examining the question of coherence, I use the emerging concept of legal
geography. This will help to provide an analytical framework for an exami-
nation of the implications that choices of management level and ecosystem

3 Kaarlo Tuori, Ratio and voluntas: the tension between reason and will in law (Ashgate 2011) 153.

4 This concept has been debated, see e.g.: Aulis Aarnio, On coherence theory of law (Lund:
Juristforl.: Akademibokh. distributor 1998). Tuori speaks of a type of local coherence, where
it is only within specific fields of law that it can be possible to reach any kind of coherence.
Tuori (n 3) 172.
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scale may have for the functional application of the ecosystem approach. In
the next section, legal geography is presented as the theoretical framework
through which the relevant directives are analysed. The following sections dis-
cuss how multiple management levels and ecosystem scales exist at the same
time within the EU legal system, creating a legal plurality of sorts within EU
management of marine areas.’

2 Legal Geography

Much has been written about the ecosystem approach. However, little atten-
tion has been paid to how the legal system, when paired with the geographic
context in which the approach is applied, administratively creates ecosystems.
In essence, little attention has been paid to the issue of the ‘legal geography’
of the ecosystem approach. Here, ‘legal geography’ is used as a relatively broad
theoretical approach to analysing the law. A basic concern of this approach
is to explore and explain how law and space are intertwined and how they
constitute and re-constitute each other. Law is located in space, just as law also
renders legal significance to physical and social spaces.® In other words, law
both defines and is defined by space. This concept of space is somewhat elu-
sive.” Here, however, it is referred to in a more specific term, ‘legal space’, which
is understood as referring to a geographic area delimited through law. Thus, for
present purposes, the primary focus of this chapter is directed to the conse-
quences that different regulatory choices of spatiality may have for the appli-
cation of an ecosystem approach. The spaces studied here are policy-based

5 Legal plurality in a spatial context is discussed inter alia by Franz von Benda-Beckmann and
Keebet von Benda-Beckmann, ‘Places That Come and Go: A Legal Anthropological Perspec-
tive on the Temporalities of Space in Plural Legal Orders’ in Irus Braverman and others (eds),
The expanding spaces of law: a timely legal geography (Stanford, California: Stanford Law
Books 2014) 30-53. The use in this text is somewhat altered from their definition since this
chapter is concerned with spatial legal plurality within a particular legal system, not between
systems.

6 See e.g. Irus Braverman and others, ‘Expanding the Spaces of Law’ in Irus Braverman and oth-
ers (eds), The expanding spaces of law: a timely legal geography (Stanford, California: Stanford
Law Books 2014) 1.

7 See e.g. Henri Lefebvre, The production of space (Oxford: Basil Blackwell 1991);
Doreen B. Massey, For space (London: SAGE 2005). For more legal discussions on the concept
see Mariana Valverde, “Time Thickens, Takes on Flesh”: Spatiotemporal Dynamics in Law’
in Irus Braverman and others (eds), The expanding spaces of law: a timely legal geography
(Stanford, California: Stanford Law Books 2014) and David Delaney, The spatial, the legal and
the pragmatics of world-making: nomospheric investigations (Routledge 2010).
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delimitations of nature, and questions are asked as to how these differ within
alegal system and create overlapping legal spaces with different management
structures.

However, space is not the only relevant aspect. As Osofsky notes, geographic
understandings of scale can assist when evaluating whether, and if so in what
manner, the jurisdictional scope of a legal entity should be co-extensive with
that of the natural phenomenon (in this case a marine ecosystem) it aims to
sustain.® Thus, while not as widely discussed in the literature as space, the
social and natural significance of choices of scale should not be underes-
timated. Neither should scale be seen as something fixed; differentiation of
scales is a social practice and, when seen as such, it is possible to highlight, and
problematize, different choices of scale.® This requires discussions of scale, of
whether there is such a thing as appropriate scale, and of how different choices
of scale affect implementation.!° This is particularly relevant because, as De
Sousa Santos notes, choices of scale and perspective are normative. Thus,
choosing an appropriate geographical scale of governance, or an appropriate
level of management will ultimately affect how the legislation is used.!

The choice of scale, the ‘what'? to be governed, entails sacrifices, either in
detail, or in how much of the entity to be governed is captured. A local scale
will be high in resolution and detail. A national, or international scale, on the
other hand, will represent lower resolution,!® providing a general overview, but
entailing a loss in detail. This choice of scale issue is not merely a legal one; it is
equally true in ecological sciences, where ecosystems need to be broken down
into smaller units to be studied. Research has shown that patterns that can be
found on one spatial scale, may be invisible at another.!* The choice of scale is

8 Hari Osofsky, Scales of law: Rethinking climate change governance (ProQuest Dissertations
Publishing 2013) 31.

9 See e.g. Neil Smith, ‘Geography, Difference and Politics of Scale’ in Joe Doherty, Elspeth
Graham and Mo Malek (eds), Postmodernism and the social sciences (Basingstoke: Mac-
millan 1992), 57-79.

10  Notmuch focus has been directed at scale within the field of legal geography. For a discus-
sion on this see Osofsky (n 8).

11 Boaventura De Sousa Santos, Law: A Map of Misreading — Toward a Postmodern Concep-
tion of Law (1987).

12 This ‘what), is of course ecosystems, but it also encompasses the questions of where these
ecosystems are situated and how they are delimited.

13 De Sousa Santos uses the terms large/small scale.  have chosen to call this high/low reso-
lution as I believe these are clearer terms.

14  Nathan Sayre, ‘Ecological and geographical scale: parallels and potential for integration’
29 Progress in human geography 276, 279.
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thus important in the social, as well as in the natural, sciences. Its importance
is accentuated in the inter-disciplinary work of environmental management.

The choice of management level, i.e. ‘who’ does the governing, will entail
choices of projection revealing what the limits of operations are. This projec-
tion will in turn affect how neighbouring areas are treated. An example of this
would be choosing a national government agency as the appropriate manage-
ment level. In De Sousa Santos’ terms this would be a medium scale, and the
projection would be national. The marine environment in neighbouring states
would receive less attention than the national environment, but at the same
time, local details may be lost due to prioritisation of national interests.!> I
refer to these choices of scale and level as choices of jurisdiction.

These choices of jurisdiction lead to a third, more tacit choice, namely that
of ‘how’ management will be performed. This ‘how’ has previously been dis-
cussed in terms of choices between different applicable laws in particular cas-
es.16 However, it is equally valid to discuss this how’ question in terms of which
administrative body is performing the management. Local governments, such
as municipalities, are not likely to take the same approaches to resource man-
agement as regional, national or international authorities. Similarly, a min-
istry of finance will not have the same perspective as a ministry responsible
for environmental protection. Based on this assumption, or hypothesis, of the
importance of ‘who’ and ‘what) I will discuss issues of fragmentation within
EU marine policy in the concluding sections of this chapter.

The need for these choices flows from a number of circumstances. As a
general matter, there may be pre-existing administrative structures and bod-
ies that can be tasked with new assignments. For example, when transposing
EU directives into national legislation, choices in ministries responsible for
the implementation can be guided by the purposes of the directives. Such
purposes are reflected in the legal basis for the directive. The Marine Strategy
Framework Directive (MSFD),!” for example, has a clear environmental pur-
pose and is thus adopted on the legal basis of environmental policy. However,
for framework directives with less distinct purposes, and multiple legal bases,
such as the Maritime Spatial Planning Directive (MSPD),!8 in which extensive

15  De Sousa Santos (n11), 278.

16 For a discussion relating to this, see Mariana Valverde, Jurisdiction and Scale: Legal ‘Tech-
nicalities’ as Resources for Theory (2009).

17  Directive 2008/56/EC of the European Parliament and of the Council of the 17 June 2008
establishing a framework for the community action in the field of marine environmental
policy (Marine Strategy Framework Directive) [2008] O] L 164/19.

18 Directive 2014/89/EU of the European Parliament and of the Council of 23 July 2016
establishing a framework for maritime spatial planning [2014] O] L 257/135.
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discretion is given to the individual member states, the constitutional infra-
structure of a national administrative system will usually set the limits for the
possible choices in management. In Sweden, for example, the municipalities
traditionally have the exclusive competence for, inter alia, land and water-use
planning within their boundaries, the so-called ‘planning monopoly’!® This
has important implications for the design of Sweden’s marine spatial planning
(Msp) legislation.

At the EU level, the differences in perspectives can be demonstrated by ref-
erence to the different Directorate Generals (DG). While DG environment2°
has a clear mission to protect the environment, DG MARE?! has a more eco-
nomic focus. This has been described as leading to institutional tensions
within the EU arising from the fact that although the DGs are responsible for
implementing different directives, these directives sometimes cover the same
substantive area.?2 Moreover, these tensions are not only due to differences
in mission, but also to differences in how the DGs are organised internally;
DG MARE is divided into geographic directorates, while DG environment is
divided thematically. This leads to further challenges in coordination.?3

The following section analyses the three EU directives pertaining to the
management of the marine environment in order to examine the manner in
which different choices of geographical scale and administrative management
levels may affect the functional application of the ecosystem approach to
marine environmental management in the EU. The Swedish transposition of
the directives is used to highlight how the differences between directives lead
to inconsistent ecosystem delimitations on the national level.

3 Legal Delimitations of Marine Areas in the EU

Any attempt to delimit ecosystems geographically highlights the difficulty of
interpreting nature in a human context. We need to make sense of nature, but
to manage it we also need to divide it into smaller, more manageable, units.

19  See Planning and Building Act (2010:900), ch. 1 art. 2.

20  Directorate General for the Environment.

21 Directorate General for Maritime Affairs and Fisheries.

22 Elizabeth De Santo, ‘The Marine Strategy Framework Directive as a Catalyst for Maritime
Spatial Planning: Internal Dimensions and Institutional Tensions’ in Michael Gilek and
Kristine Kern (eds), Governing Europe’s marine environment: Europeanization of regional
seas or regionalization of EU policies? (Farnham, Surrey: Ashgate 2015).

23 Ibid., 99.
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The geographical space is transformed into a legal space, or multiple legal
spaces, with all the implications that follow.

To illustrate how ecosystems can be legally defined, I will use three direc-
tives that cover EU marine waters: The Water Framework Directive (WFD );24
the MSFD; and the MsPD. The latter two both make explicit reference to the
ecosystem approach.2> While the wrD does not include such a reference, it has
been claimed in subsequent official documents from the EU that the ecosys-
tem approach is consistent with that directive.26 Indeed, out of the three, the
WFD is the directive with the most elaborate system for defining ecosystems.

The implementation of the wrD and the MSFD has been widely discussed
by both natural and social scientists. This chapter, however, applies a hitherto
unused perspective, choosing to explore their implementation in terms of
choices of scale and level. Discussion of the more recent and understudied
MsPD is added to the analysis. The Swedish marine management system(s)
is used to exemplify how the different definitions of ecosystems contained
in the directives can affect the subsequent national implementation. It also
highlights issues of coherence in the understandings of appropriate scales and
levels of management between the three directives.

3.1 The Water Framework Directive (WFD)
The aim of the wWFD is to reach and maintain a good ecological status for sur-
face and groundwater in the EU.27 This directive is mainly concerned with
fresh water management. Although the territorial waters up to 12 nautical
miles (nm) from the baseline are included,?® the area landward of one nm
from the baseline, defined as ‘coastal waters), is the most interesting part of the
directive for the purpose of this analysis.2?

In annex X1 to the directive, European waters are divided into fresh water
ecoregions and marine ecoregions. Each member state has the responsibility
to manage their waters through so-called river basin-management. In practice,

24  Directive 2000/60/EC of the European Parliament and of the Council of the 23 October
2000 establishing a framework for Community action in the field of water policy [2000]
0OJ L 327/1.

25 Ibid., Art 1.3, and 2014/89/EU, art. 5.1.

26  European Commission, EU Marine Strategy. The story behind the strategy (2006) 24.

27 2000/60/EC, art. 1.

28  Territorial waters are included only in regard to the achievement of good surface water
chemical status and are not central to the directive, focus is on the coastal waters, see
ibid., art. 2.1.

29 2000/60/EC, art. 2.7.
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this entails identifying river basins within national jurisdiction. These are
then to be divided into river basin districts with competent management
authorities assigned to them.3? Within each river-basin district, the waters are
characterised as either river, lake, transitional water, or coastal water. These
sub-categories are further divided into types of water based on (for coastal
waters), inter alia, ecoregion, salinity and mean depth. Through characterisa-
tion and typing, the river-basin districts are divided into smaller fragments,
so-called ‘water bodies’3! In terms of the ecosystem approach principles dis-
cussed above, the appropriate management level chosen here is the river-basin
authority, and the appropriate scale is that of water bodies.

According to the directive, the characterisation and typing of water bodies
should not be arbitrary. Rather, water bodies are to be ‘discrete and significant
elements’32 Each water body should be identified on the basis of its discrete-
ness and significance in the context of the directive’s purposes, objectives
and provisions.33 Water bodies are thus determined by biological factors. In
addition, there are human considerations in play that affect this determina-
tion. One water body cannot be split between categories of surface water, nor
can it be split into different types. In short, a water body needs to be assigned
one specific water type. These water bodies must, however, also be meaning-
ful. Here anthropogenic factors, such as pressures, protected areas, or other
uses can be considered in the refinement of the water body identification. No
minimum scale of identification is stipulated, but the implementation strategy
mentions that there is a need to avoid unmanageable fragmentation.3+

Coastal waters are supposed to be assigned to the river basin district that
is most likely to influence their quality, particularly taking into account long-
term influences of any contaminants. The boundaries between two adjacent
types should be decided so as to avoid unnecessary splitting of the coastline.
As the final step in defining water bodies, the common implementation strat-
egy suggests using administrative boundaries.3> This indicates that the ecologi-
cal factors alone are not sufficient to adjust the natural environment to human
management conditions.

30  Ibid, art. 3.

31 Ibid. Annex 11.

32 Ibid., art. 2.10.

33  Common Implementation Strategy for the Water Framework Directive (2000/60/EC)
Guidance Document No 2, 5.

34  Ibid, 9.

35 Common Implementation Strategy for the Water Framework Directive (2000/60/EC)
Guidance Document No 5, 23—24.
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The clear characterising and typology guidelines are intended to achieve
coherent implementation throughout the EU. However, studies have shown
that each member state develops its own typology.36 There are even incon-
sistencies within individual member states’ typologies. When implementing
the wrD in Sweden, for example, there have been differences in interpretation
between different river basin authorities.3” In addition, while these typologies
might be pedagogically suitable for public consumption, they still represent
relatively crude delimitations of ‘naturally continuous gradients across a wide
range of ecosystem characteristics’38

In Sweden, the implementation of the WrD has led to the creation of five
water authorities, each in charge of one of the identified river basin dis-
tricts. These water authorities are responsible for characterising and defining
water bodies. Although they are in some sense new administrative bodies,
the water authorities are organizationally connected to pre-existing County
Administrative Boards (cAB).3? Thus, the geographical scale chosen for the
implementation of the WFD is regional, as is the management level. The cABs
are representatives of the central government, however, their mandate is on a
regional (within Sweden) level. To visualise the above, Map 4.1 shows how the
coastal waters of Sweden have been divided into five regions, or areas, within
the frame of the wrD.

3.2 The Marine Strateqy Framework Directive (MSFD)
The second directive considered is the MSFD. In the MSFD there is an explicit
reference to the ecosystem approach and a requirement that it should be
applied.+0

When defining terminology in the MSFD, ‘marine waters’ are divided into
waters seaward of the baseline and ‘coastal waters’ which are defined as in the
WEFD. The latter should only be covered under the MSFD insofar as their envi-
ronmental status is not sufficiently addressed by the wrp.* Within the frame
of the directive, the marine waters of the EU are divided into four ‘marine

36  Brian Moss, ‘The Water Framework Directive: Total environment or political compro-
mise? 400 Science of The Total Environment 32, 35.

37  Gabriel Michanek, EU:s adaptiva vattenplanering och svenska miljordittsliga traditioner
(2016) 356.

38  Daniel Hering and others, ‘The European Water Framework Directive at the age of 10: A
critical review of the achievements with recommendations for the future’ 408 Science of
the Total Environment 4007, 4012.

39  County Administrative Boards are regional governmental agencies, whose main responsi-
bilities are to coordinate state activities on a regional county level.

40 2008/56/EC, art. 1.3.

41 2008/56/EC, art. 3.1.
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regions’ and eight ‘sub-regions. How these regions were identified is not
entirely clear. The International Council for the Exploration of the Sea (ICES)
produced a report defining the marine regions of Europe based on biologi-
cal criteria.*? This was used as the basis for the MSFD division, although the
end result was not entirely consistent with the proposal by 1CEs. It has been
claimed that the introduction of marine regions in the MSFD was something
new in EU marine law.*3 Such claims fail to recognize that the wrp had already
introduced marine eco-regions in 2000, although these were geographically
somewhat different to those introduced by the MsSFD. What was new in the
MSFD, however, was an emphasis on regional cooperation.

To implement the directive, cooperation within the frame of Regional Seas
Conventions** is envisioned. How such cooperation is to be organized is not
specified, and the directive itself does not provide any legal guidance to that
end.*® The linkage to the Regional Seas Conventions has been explained as a
mode of mending the inherent mismatch of scale between the ecosystem and
institutional scales.#6 However, this may be an overly optimistic interpretation
given that the regional scales, in many cases, do not match those of ecosys-
tems any more than the pan-European scale does. Moreover, the Regional Seas
Conventions do not cover all sectors, as envisaged in the MSFD. For example,
the Convention on the Protection of the Marine Environment of the North-
East Atlantic (0SPAR Convention) covers the marine environment but issues
regarding fisheries and shipping are exempted from its purview.#” From a
Swedish perspective, coordination through the Regional Seas Conventions
also means that implementation of the MSFD is coordinated through both the

42 ICES, ‘Eco-regions advice to EC’.

43  Ronan Long, ‘The Marine Strategy Framework Directive: A New European Approach to
the Regulation of the Marine Environment, Marine Natural Resources and Marine Eco-
logical Services’ 29 Journal of Energy & Natural Resources Law 1; Jan PM van Tatenhove,
‘How to turn the tide: Developing legitimate marine governance arrangements at the
level of the regional seas’ 71 Ocean and Coastal Management 296.

44 It is not specified in the directive, however, the relevant conventions are: The 0OSPAR
Convention for the Protection of the Marine Environment of the North-East Atlantic
(ospaR), The Helsinki Convention on the Protection of the Marine Environment of the
Baltic Sea Area (HELCOM), The Barcelona Convention for the Protection of the Marine
Environment and the Coastal Region of the Mediterranean (the Barcelona Convention),
and The Bucharest Convention on the Protection of the Black Sea against Pollution (the
Bucharest Convention).

45  Judith van Leeuwen and others, Implementing the Marine Strategy Framework Directive:
A policy perspective on regulatory, institutional and stakeholder impediments to effec-
tive implementation’ 50 Marine Policy 325, 327.

46 Ibid., 328.

47  Ibid, 328.
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MAP 4.2 Swedish marine management areas as divided through
the transpositioning of the MSFD
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0sPAR Convention and the Convention on the Protection of the Marine Envi-
ronment of the Baltic Sea (Helsinki Convention) with the Swedish Agency for
Marine and Water Management (SwAM) in charge of implementation. Thus,
two different levels of management have been identified as appropriate, i.e.
regional and national, and the regional level is divided between two Regional
Seas Conventions that geographically overlap in the Kattegat.

At the national level, each member state has the opportunity to make fur-
ther subdivisions of their marine waters at appropriate levels.*® Here it is up to
the member state to decide, albeit with less guidance than in the wrD, what
spatial delimitations seem appropriate. In the Swedish case, there have been
no such further subdivisions. Swedish management is simply divided into
two regions based on the sub-regions stipulated in the MSFD: The Baltic Sea
and the North Sea.

The identification of ecosystems is not as elaborate in the MSFD as it is
in the WFD. Yet, both seem to evidence the same basic idea as to how such
identification is performed. In both cases this is to be based on biological crite-
ria. The appropriate scale here is the marine region/sub-region, which entails
a more centralised management level than that provided for in the wrD. Nev-
ertheless, the two directives are apparently somewhat coordinated in that the
assessment areas in the MSFD coastal waters coincide with the coastal water
types identified through the wrD.

In a Swedish context, SwAM, a national government agency, is the compe-
tent authority responsible for the implementation of the MSFD. The scale of
the ecosystems being governed here is the entire Swedish part of the Baltic Sea
and the entire Swedish part of Kattegat/Skagerrak (see Map 4.2).

3.3 The msP Directive (MSPD)

Out of the three directives, the MSPD is the one that has the least developed
system for identifying ecosystems. It references the MSFD by stating that it
shall use the same definitions of marine regions and the same division between
marine waters and coastal waters. It further states that the definition of coastal
waters in the WFD is to be applied.*® However, the MSPD is not applicable to
coastal waters or parts thereof falling under a member state’s town and coun-
try planning.5° It is a framework directive, and in many senses less specific
than the MSFD. This has led to different interpretations among member states
when transposing the directive into national law. In Lithuania, for example,

48 2008/56/EC, art. 4.2.
49  2014/89/EU, arts 3.3 and 3.4.
50 Ibid., art. 2.1.
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the government has extended centralized land planning to include all of the
marine waters.5! In Germany, the regional coastal states (Lander) have retained
the competence of planning the territorial sea®? while the national planning
only covers the exclusive economic zone (EEZ). In Sweden, the municipalities
have exclusive planning competence over coastal waters out to 1 nm beyond
the baseline, while the planning in the remaining 11 nm of the territorial sea is
shared between the national government and municipalities, and the former
has exclusive competence regarding the EEZ.

Cooperation on a regional level is envisaged in the MSPD as well as in the
MSFD, and there are Regional Seas Conventions in place that could facilitate
this. However, the administrative differences presented above could compli-
cate such cooperation.33 This is particularly so given that closer scrutiny of the
different MSP regulations around the Baltic Sea reveals that no country has
transposed the directive in the same way as another.5*

As with the MSFD, the MSPD is to be implemented through the application
of an ecosystem approach.5®> Although the basic idea is to balance the three
pillars of sustainable development, it has been pointed out that the directive
prioritizes economic activities over the other two pillars, environment and
human security.5% In regard to management level and ecosystem scale, the
MSPD places responsibility on the individual member states. These shall desig-
nate the competent authorities for the implementation of the directive.>” The
same is true for the ecosystem scale, although the directive provides no direct
guidance on this and the member states have chosen different scales as being
the most appropriate. In Sweden, this has resulted in three plan areas, two
for the Baltic Sea and one for Skagerrak/Kattegat, all of which are coordinated
by SWAM. In addition, there are approximately 8o coastal municipalities, each
responsible for planning in its own coastal waters. As of now, the plans have
not been adopted, thus the plan areas are yet to be definitively decided. The
plans are expected to be adopted in 2020/21 (See Map 4.3).

51 European MsP Platform, ‘Maritime Spatial Planning Information, Lithuania’ (2016)
<www.msp-platform.eu/countries/lithuania> accessed 2017-03-22.

52 European Msp Platform, ‘Maritime Spatial Planning Information, Germany’ (2016) <www
.msp-platform.eu/countries/germany> accessed 2017-03-22.

53  Stephen Jay and others, ‘Transboundary dimensions of marine spatial planning: Fostering
inter-jurisdictional relations and governance’ 65 Marine Policy 85, 93.

54 See the “European MSP Platform”, European Msp Platform, <www.msp-platform.eu/>
accessed 2017-04-11.

55  2014/89/EU, art. 5.1.

56  Antonia Zervaki, ‘The legalization of maritime spatial planning in the European Union
and its implications for maritime governance’ 30 Ocean Yearbook 52, 42.

57  2014/89/EU, art. 13.1.
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4 Discussion

Looking at how the three directives have been transposed in different member
states, a picture emerges of great administrative challenges. There are obvi-
ous inconsistencies in what, from an EU perspective, should be regarded as
the appropriate level/scale of ecosystem management. Some of the differ-
ences between the wrD and the MSFD have been investigated by Borja et al
who make the point that the wrD has a ‘deconstructing structural approach,
while the MSFD has a more ‘holistic, functional approach’58 The idea behind
the wrD, which was the creation of a new management structure, freed from
administrative boundaries and instead focused on natural catchment areas,
seems to have been deserted to some extent in the MSFD and completely aban-
doned in the MSPD.

The Swedish regimes for water and marine management serve as examples
to highlight the discrepancies between the three directives. As shown above,
the transposition of the directives has led to three different geographical and
management divisions of the Swedish marine areas (see Map 4.4). As an extra
layer to this division, there are the two Regional Seas Conventions, 0SPAR and
the Helsinki Convention, each with a different division of the areas. 0SPAR
also has functional differences compared to the EU directive, as both fisher-
ies and shipping are beyond its scope. Furthermore, the EU Common Fish-
eries Policy sets the boundaries for action taken in regard to fisheries, which
limits the competence of member states.>® Needless to say, it seems quite an
administrative challenge to coordinate these different management levels and
ecosystem scales.

The analysis of these three directives raises the question of what is actu-
ally meant by the ecosystem approach in an EU context. Since this chapter
is concerned with ecosystem scale and management level, it is through that
lens that the EU ecosystem approach is analysed. In the process leading up to
the MSFD, ICES produced a document concerning the ecosystem approach
to human activities in the European marine environment. One of the princi-
ples highlighted in that report states that ‘the geographic span of management
should reflect ecological characteristics and should enable management of
the natural resources of both the marine and terrestrial components of the

58  Angel Borja and others, ‘Marine management — Towards an integrated implementation
of the European Marine Strategy Framework and the Water Framework Directives’ 60
Marine Pollution Bulletin 2175, 2176.

59  For a discussion on the relation between CFp and MSFD implementation in a Swed-
ish context, see Anna Christiernsson, ‘God miljostatus och fiske — Hur effektiva ar
miljokvalitetsnormer?’ 2015:2 Nordic Environmental Law Journal 93 (in Swedish).
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coastal zone’60 This is the closest the document comes to discussing appropri-
ate scale, even though it also references the Malawi principles. It is clear that
in the wrD the ecosystem scale is based on scientific criteria (whether these
criteria represent an unflawed mirror of those ecosystems is a discussion for
another paper). The MSFD and the MsPD both take their starting point in the
marine regions, which are based on a scientific division of the marine areas of
Europe. But the MSPD is subsequently stripped of this scientific understand-
ing, through the exclusion of coastal waters, an exclusion that has no scientific
rationale, but is a construction based in politics.5!

60  Jake Rice and others, TCES. Guidance in the Application of the Ecosystem Approach to
Management of Human Activities in the European Marine Environment, ICES Coopera-
tive Research Report, No. 273. 22), 2.

61 Inan early version of the directive, as well as the impact assessment concerning the direc-
tive, the importance of including the coastal waters was stressed, however during the
referral round it was clear such a construction was not favoured by the member states. See
e.g. the referral statement from the Committee of the Regions: Committee of the Regions
NAT-V-030, Opinion on proposed directive for maritime spatial planning and integrated
coastal management (2013).
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Within these discrepancies lay two central problems. One problem is that
the scientific delimitations of ecosystems are inconsistent between the direc-
tives. The Swedish example shows this with ample clarity. The second problem
is that, as a result of, inter alia, the ecosystem delimitations, the competent
authority responsible for implementation differs between the directives, an
issue that runs a risk of leading to different rationales in management.

It would seem reasonable to assume an ambition for the three EU directives
to be coherent as between and amongst each other. They originate from the
same legislator and, at least in part, apply to the same geographic areas and
interests; the coastal and marine environment. Although the directives use
different scales and management levels, it could be expected that the under-
standing and application of the ecosystem approach would be coherent. This
would be regarded as a type of local coherence, relating not to a field of law in
general but to a certain branch within a field of law, i.e. marine governance.
However, coherence may be affected by factors within the management levels
as well, which brings us back to the concept of legal geography. How do these
directives create legal spaces, and what implications do such legal spaces have
for the coherent application of an ecosystem approach?

At first glance, it may seem as if the crucial issue for coherence between
directives is the geographical scale chosen for ecosystem governance, i.e. ‘the
what’ to be governed. Ecologists have argued for decades that if human respon-
sibility does not match the scale of a natural phenomenon, unsustainable use
is likely to occur.62 However, upon further reflection ‘the who) i.e. at what
administrative level the management takes place, emerges as an issue of equal
significance. This is because ‘the who’ might come with different sets of log-
ics or perspectives on management. As Valverde puts it when referring to the
national level of governance: [F]ocusing on sovereignty (who governs where)
prevents us from asking interesting, novel questions about how we might gov-
ern and be governed’53 This adds the third dimension discussed at the begin-
ning of this chapter, the ‘how’, which refers to the tacit choice of rationale, or
logic, that the choice of management level entails.

Referring to the Swedish setting, when the appropriate level of manage-
ment for the coastal waters is identified as being the municipal level this leads
to different management priorities than if the choice had fallen on the caBs or
SwAM.%4 In other words, when the municipal management level is chosen, a

62  KaiN. Lee, ‘Greed, Scale Mismatch, and Learning’ [Ecological Society of America] 3 Eco-
logical Applications 560, 561.

63  Valverde (n16),145.

64  Ibid., 147.
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relatively high-resolution scale is applied, and the perspective of the manage-
ment will be that of the municipality. Such a perspective may well entail differ-
ent priorities in the management of marine resources than that of government
agencies. The mission of a municipality is to take care of municipal matters.
One might even argue that for a municipality to apply some kind of overall
perspective on environmental issues would be against its mission if this would
in some way be contrary to the interests of the municipality. This argument is
based on the legal limitations of municipal action. In Sweden, a central princi-
ple for municipal operations is the so-called ‘location principle), which (put in
asimplified way) states that all municipal action must be of public interest and
have a connection to the municipality and its inhabitants.6> Policies aimed at
capturing complex environmental issues, where the municipal action can only
affect a small part, may very well be seen as falling outside of such limitations.

This logic applies at all levels of management, as each level will have its own
mission and perspectives, be they local, regional or national. Thus, choosing a
management level, or jurisdiction, entails choosing a bundle of perspectives
and logics that might not be immediately clear.%6 In this respect it is important
to bear in mind that choices in management level also follow from pre-existing
administrative arrangements in member states (see section 2).

Returning to the issue of coherence it would seem there is a need for coher-
ence within the regulations pertaining to the marine environment as well as
on a more substantive, principled level. Usually, the argument for coherence is
foreseeability in adjudication. However, in the case at hand, the argument for
coherence would not be foreseeability, but rather that the overall goal of reach-
ing a sustainable use of the marine environment needs a coordinated and
coherent management framework. When studying how the MspPD has been
transposed into the national legal systems of EU member states, it seems clear
that, if there is a coherent understanding of the ecosystem approach (which
is not itself entirely clear), it is not communicated to the member states. The
‘who’ and the ‘what’ differs between the member states. In accordance with the
theoretical assumptions made in the beginning of this paper, I argue that these
factors will lead to differences in how the management is performed. Some
states have placed responsibility for the planning efforts on national environ-
mental agencies, others on the ministry of finance, while again others have
placed it on regional or local authorities, each with their own management

65  Local Government Act (1991:900), ch. 2 art. 1.
66  Richard T. Ford, ‘Law’s Territory (A History of Jurisdiction)’ 97.4 Michigan Law Review
843.
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rationale.5” All of this highlights incoherence in the management of the
marine environment both at the EU and national levels. Furthermore, based
on this analysis it is possible to seriously question whether there is one ecosys-
tem approach in EU marine law, and if not, how should we make use of, and
understand, the concept as it stands today.

5 Conclusion

This chapter has sought to examine whether it is possible to claim that there
is a coherent definition of an ecosystem approach within EU marine leg-
islation. As will be clear from the above, the answer to the central question
posed appears to be ‘no’. The three directives discussed in this chapter are all
framework directives that set minimum requirements for member states in
their management of the marine environment. There is no doubt that legal
regimes that establish only minimum requirements in reality simply lead to
setting a standard which few member states exceed.5® However, this chapter
has further argued that there is an additional challenge with the system of
framework directives. In short, when the different frameworks do not provide
clear or consistent instructions as to the ‘who’ and ‘what’ of management, this
leads to discrepancies in ‘how’ that management is performed. These discrep-
ancies further create institutional challenges in the coordination of efforts,
both between member states and internally, within individual member states.
Such challenges and discrepancies are particularly unfortunate when govern-
ing complex and interconnected ecosystems, where coordinated efforts are
essential.

67  For example, Finland has a system where the Ministry of Environment is the responsible
ministry, but regional authorities have the responsibility to develop plans for both the ter-
ritorial sea and the EEZ. Denmark on the other hand, will adopt one plan for their entire
marine area, and the responsible ministry is the Ministry of Business and Growth. For
more information see European Msp Platform.

68  JH Jans and others, ‘““Gold plating” of European Environmental Measures?’ 6 Journal for
European Environmental & Planning Law 417.
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CHAPTER 5

Land-Sea Interactions and the Ecosystem Approach
in Ocean Planning and Governance

Sue Kidd

1 Introduction

When contemplating planning and governance of human development it is
perhaps typical to focus attention on the land. However, as this volume dem-
onstrates it is also important to remember that the sea covers more than two
thirds of our planet’s surface and provides a wide range of essential goods and
services upon which humans, and ultimately all life on Earth, depend. Indeed,
land-sea interactions (Ls1) have been significant in shaping patterns of human
activity on both land and sea since ancient times. For example, humans have
always looked to the sea for food, transport and trade, waste disposal and cul-
tural and spiritual fulfilment, and coastal areas have been favoured places for
human settlement. Today 16 of the world’s 23 mega cities (with populations
exceeding 10 million) are in coastal locations! and with the prospect of the
global population rising from 7.6 billion in 2017 to over 11 billion by 21002 ongo-
ing urbanisation of coastal areas can be anticipated. Beyond general trends
of globalisation and the importance of international connectivity, one of the
factors driving contemporary coastal and marine development is that the sea
is increasingly being seen as a source of new ‘Blue Growth' opportunities.
Established maritime sectors, such as shipping and offshore oil and gas pro-
duction, are now frequently accompanied by a range of other offshore uses,
such as aquaculture and wind power developments. Technological advances
are also opening new business possibilities in sectors such as blue biotechnol-
ogy, ocean renewable energy and marine mineral extraction3. Alongside these
very tangible human interactions with the marine environment, modern sci-
ence is revealing the reality of less tangible, but in many ways more profound

1 M Pelling and S Blackburn, Megacities and the coast: risk, resilience and transformation (Rout-
ledge 2014).
United Nations World, Population Prospects: The 2017 Revision (United Nations 2017).
Ecorys, Blue Growth: Scenarios and drivers for Sustainable Growth from the Oceans, Seas and
Coasts: Final Report (European Commission, Directorate General for Maritime Affairs
and Fisheries 2012).
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dependencies on the sea, including the vital role it plays in climate regulation
and carbon capture. Equally, it is enhancing our understanding of the intricate
web of connections between human activity — both land and sea based — and
the health of the marine environment.

It is within this context that a new era of ocean planning and governance
is emerging. This is reflected most notably in the creation of new systems of
Marine Spatial Planning (MsP) across the world. By 2017 it was estimated that
over 60 countries had some form of MSP process in place,* each addressing
issues related to land-sea interactions in different ways reflecting variations in
physical and human geography, administrative and legislative histories, and
cultural norms and practices. However, there is also a shared context at play
linked to international conventions including the Convention of Biological
Diversity (CBD), the United Nations Convention on the Law of the Sea (Law
of the Sea Convention or Losc), and a range of regional seas conventions.
Prominent here is a requirement for the new systems of ocean planning and
governance, including those related to Msp, to adopt the Ecosystem Approach
(EA).5 What the EA means for evolving ocean planning and governance
arrangements is a subject of much interest and debate as illustrated by the
contributions gathered together in this volume. The subject of this chapter is
an important strand within the debate. It relates to the connection between
LsI and the evolving EA-informed ocean planning and governance arrange-
ments, and what this connection might mean for landward communities and
governance of the land.

This chapter starts by outlining a general framework for considering land-sea
interactions (LSI) in ocean governance. It then revisits the EA principles and
teases out their natural and social science dimensions before exploring some
of the LsI issues raised in their application in ocean planning and governance
from these different perspectives. In these discussions particular reference is
made to experience in Europe, where the 2014 EU Maritime Spatial Planning
Directive is prompting the rapid development of ocean governance arrange-
ments informed by specific consideration of both EA and land sea interactions.5

4 Charles Ehler, Final Report of 2nd International Conference on Marine/Maritime Spatial Plan-
ning (Intergovernmental Oceanographic Commission—United Nations Educational, Social
and Cultural Organisation—UNEscoO, European Commission—Directorate General for
Maritime Affairs and Fisheries 2018).

5 Sue Kidd, Andy Plater and Chris Frid, The Ecosystem Approach to Marine Planning and Man-
agement (Routledge 2011).

6 European Msp Platform, Maritime Spatial Planning: Addressing Land-Sea Interaction
St. Julian’s Malta, 15-16 June 2017 Conference Report (European Commission, Directorate Gen-
eral for Maritime Affairs and Fisheries 2017).
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The chapter concludes with some reflections on the implications of the anal-
ysis for the future of ocean governance and argues that efforts to develop a
Blue Society should be supported, and that a new era of territorial planning
and governance covering both the land and the ocean is in prospect and to be
welcomed.

2 A General Framework for Considering Land-Sea Interactions in
Ocean Governance

LSI is a complex phenomenon, involving both natural processes across the
land-sea interface and the interrelationships between human activities in this
zone. Many of the issues of concern for ocean governance are closely related
to LsI. Figure 5.1 presents a general framework for considering Ls1 that has
been developed to inform the emerging Msp arrangements in the European
Union. This framework is also felt to be helpful in exploring LSI issues in ocean
governance more generally.

Options for institutional and legislative
arrangements

Dynamics of land-sea
interaction

Typical spatial scale

—  Sub-national scale

Interactions due
to natural bio-
geo-chemical

processes

Management of LS| by a National Strategy covering .
terrestrial and marine areas — National scale

Socio-economic
interactions
between uses
and activities

Management of LS| incorporated into a sea basin
strategies

Sea basin scale
Management of LSI through a sectoral approach

Management of LS| through extension of Marine
Spatial Plan landwards?

FIGURE 5.1 A General Framework for Addressing Land-Sea Interaction
Note: European Msp Platform (n 6)
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The framework illustrates that interactions between the land and sea include
those driven by natural bio-geo-chemical processes, such as agricultural run-
off resulting in eutrophication of coastal waters.” Although developments
close to the coast are likely to have the most direct natural process interactions,
it should be recognised that development even very distant from the coast can
impact ocean ecology, for example by polluting rivers which discharge into the
sea or by being the source of atmospheric pollution including that associated
with climate change which ultimately finds its way into the ocean. Indeed,
human induced climate change arising most significantly from landward
activity poses some of the greatest threats to the good environmental status
of the marine environment through ocean warming and ocean acidification.
These processes impact marine life and have the potential to affect the ocean’s
critical role in carbon capture and global climate amelioration.

A number of European Union funded projects and national studies have
sought to investigate natural process related LSI interactions and their impact
on the marine environment and to examine and develop best practices and
guidelines which can be used by those involved in ocean governance to man-
age LsI. Examples include work undertaken for the Danish National Environ-
mental Research Institute® and as part of the Celtic Seas Partnership project.?

Figure 5.1 illustrates that there are also important LSI between socio-eco-
nomic activities. For example, many maritime uses need support installations
on land, while some uses existing mostly on land (e.g., tourism, recreation, and
ports) expand their activities into the sea as well. These interactions need to
be understood as part of ocean governance activities, in order to assess and
address their individual and cumulative impacts and potential conflicts
and synergies.

Such interactions have also been studied on national and regional scales
by national governments and by European Union funded projects. European
Seas Territorial Development Opportunities and Risks (ESTaDOR) was one
such project which formed part of the European Spatial Observation Network
(ESPON) 2013 programme. ESTaDOR sought to explore both the development
opportunities and risks for Europe’s maritime regions by understanding land-
sea interactions as an integrated whole. The project created a typology map
of European Seas and associated inland areas demonstrating (through analysis

7 A Monaco and P Prouzet, The Land Sea Interactions (Wiley and Sons Incorporated 2016).

8 G Artebjerg, JH Andersen and OS Hansen (eds), Nutrients and Eutrophication in Danish
Marine Waters. A Challenge for Science and Management (Danish National Environmental
Research Institute 2003).

9 University of Liverpool, Marine Proofing for Good Environmental Status of the Sea: Good Prac-
tice Guidelines for Terrestrial Planning (Celtic Seas Partnership 2016).
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of data related to transport flows, the socio-economic significance of the mari-
time economy and environmental pressures) where land-sea interactions are
at their most intense.1° The study revealed that the English Channel and south-
ern North Sea was the core region in Europe from an LSI perspective due to
the concentration of population and economic activity on the London, Paris,
Amsterdam axis, the presence of mega-ports such as Rotterdam, and channels
such as the Nord-Ostsee-Kanal, one of the main trade routes between Europe
and the rest of the world. Regional hubs, for example in the UK, Ireland and
northern France, were equally evident in showing strong land-sea interactions
and playing host to important maritime industry clusters. The study was also
important in highlighting more rural and wilderness areas where LSI were
much less intense.

Alongside bio-geo-chemical processes and socio-economic interrelation-
ships associated with the dynamics of LsI, the framework set out in Figure 5.1
outlines a range of options for institutional and legislative arrangements to
address LsI. The examples provided are drawn from reflections on the Euro-
pean ocean governance experience.!! This reveals that Ls1 interactions may be
managed through Integrated Coastal Management (1CM ) initiatives. For exam-
ple, Croatia is developing a Joint Management Strategy for Marine Environ-
mental and Coastal Zone Areas and a related action programme. Alternatively,
some European countries have chosen to maintain separate terrestrial and
marine planning systems whilst still ensuring land-sea interactions are taken
into consideration. Examples of this can be seen in Finland and in the UK.
There are also countries which have extended the remit of local and regional
scale territorial plans into the marine environment with a view to addressing
land-sea interactions. For example, spatial planning in the Mecklenburg-Vor-
pommern lidnder in Germany covers land and sea areas out to 12nm. Another
approach is to manage LsI through the creation of a single national strategy
which encompasses both the terrestrial and the marine environment. This
approach has been taken by the Netherlands and Malta. Management of
LSI can also be undertaken on a larger, sea basin scale. For example, in the
Baltic Sea Region, Vision and Strategies around the Baltic Sea (VASAB) was
established as an intergovernmental multilateral co-operation to develop
long-term strategies and visions for the region, including spatial planning and

10  University of Liverpool, ESTaDOR European Seas Territorial Development Opportunities
and Risks: Executive Summary (European Spatial Planning Observation Network 2013).

11 European Msp Platform, Maritime Spatial Planning: Addressing Land-Sea Interaction
St. Julian’s Malta, 15-16 June 2017 Conference Report (European Commission, Directorate
General for Maritime Affairs and Fisheries 2017).
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development of both land and sea areas. In the Mediterranean, the United

Nations Environment Programme’s Mediterranean Action Programme is tak-

ing LsI on board. Examples of LSI being managed within sectors themselves

are also evident. These include the European Union funded cO-EVOLVE proj-
ect which is analysing and promoting the co-evolution of human activities
and natural systems in coastal tourism areas in the Mediterranean, allowing
for the sustainable development of tourist activities based on the principles
of 1cM and Msp. Figure 5. finally indicates that it is technically possible that

LsI could be addressed by extending the remit of Msp inland. However, this

is not an approach that appears to have been adopted in Europe or elsewhere

so far.
What is evident from the above examples is that LSI can be addressed in a
variety of ways and at a variety of scales of governance. These include:

— Local areas, such as 1c™ partnerships and economically-driven initiatives,
involving municipalities and other local interests;

— Sub-national planning territories, such as maritime plan areas, involving
MsP authorities working in collaboration with coastal authorities and mari-
time stakeholders;

— National territories, where a national strategy or plan, covering the whole
of the nation’s waters, and possibly its land area as well, may guide LsI
efforts;

— Sea-basins / transnational regions, where transnational cooperation may
produce a strategy or protocol for guiding national Ls1 efforts and ensuring
ongoing cross-border cooperation.

These scales are not mutually exclusive. For example, there are cases where

sea-basin strategies are being implemented or supplemented at a sub-national

or local level through other instruments for addressing LsI.

3 The EA Revisited

The previous section outlined a framework to consider the dynamics of LSI
and different options for institutional and legislative arrangements that are
emerging to address LSI in ocean governance practice in Europe. It is impor-
tant to note that in line with ¢BD and LoSC commitments this European prac-
tice is developing with the EA very much in mind. In the following sections
the connections between the EA, Ls1 and ocean governance arrangements are
considered further. In order to set the scene for this discussion it is helpful to
go back to the definition of the EA and subsequent development of EA prin-
ciples by the Conference of the Parties (Cop) to the ¢BD.
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Through Decision 2000 v/6, the coP defined the EA as:

A Strategy for the integrated management of land, water, and living
resources which promotes conservation and sustainable use in an equi-
table way.

This decision also emphasised the integrated management practices that fol-
low the EA should be focussed upon:

levels of biological organisation, which encompass essential structure,
processes, functions and interactions among organisms and their envi-
ronment (...) recogniz(ing) that humans, with their cultural diversity are
an integral component of many ecosystems.

Underpinning this definition, the cop has developed a series of 12 comple-
mentary and interlinked EA principles to provide additional guidance to those

involved in applying EA to their activities (see Table 5.1).

TABLE 5.1  Convention on Biological Diversity: Ecosystem Approach Principles?

1. The objectives of management of land, water and living resources are a matter of
societal choice.

2. Management should be decentralized to the lowest appropriate level.

3. Ecosystem managers should consider the effects (actual or potential) of their
activities on adjacent and other ecosystems.

4. Recognizing potential gains from management, there is usually a need to
understand and manage the ecosystem in an economic context. Any such
ecosystem-management programme should:

(a) Reduce those market distortions that adversely affect biological diversity;
(b) Align incentives to promote biodiversity conservation and sustainable use;
(c) Internalize costs and benefits in the given ecosystem to the extent feasible.

5. Conservation of ecosystem structure and functioning, in order to maintain
ecosystem services, should be a priority target of the ecosystem approach.

6. Ecosystems must be managed within the limits of their functioning.

7. The ecosystem approach should be undertaken at the appropriate spatial and
temporal scales.

8. Recognizing the varying temporal scales and lag-effects that characterize
ecosystem processes, objectives for ecosystem management should be set for the
long term.

9. Management must recognize that change is inevitable.
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TABLE 5.1  Convention on Biological Diversity: Ecosystem Approach Principles (cont.)

10. The ecosystem approach should seek the appropriate balance between, and
integration of, conservation and use of biological diversity.

11. The ecosystem approach should consider all forms of relevant information,
including scientific and indigenous and local knowledge, innovations and
practices.

12. The ecosystem approach should involve all relevant sectors of society and
scientific disciplines.

a c¢BD Conference of the Parties, 2000 v/6

The overarching concern of the EA is the development of integrated insti-
tutional and legislative arrangements for land, water, and living resources
which, by following EA principles, promote conservation and sustainable use
in an equitable way. As Figure 5.2 illustrates, the EA principles interweave nat-
ural science understanding related to natural bio-geo-chemical process with
social science understanding related to socio-economic processes. Figure 5.2
alsoillustrates the convergence of core messages from these differingknowledge
bases including a common recognition of system complexity and associated
uncertainty and the consequent merits of democratic debate and adaptive
management practices accepting that change is inherent and inevitable. Inter-
estingly, consideration of LSI seems to present a particularly relevant lens
through which to explore the implications of the EA principles in ocean as
well as terrestrial governance contexts.

4 Natural Science Perspectives within the EA and Land-Sea
Interactions

EA Principle 3 — requiring managers to consider the effects (actual or potential)
of their activities on adjacent and other ecosystems, EA Principle 5 — empha-
sising the need to conserve ecosystem structure and functioning in order to
maintain ecosystems services, and EA Principle 7 — requiring planning and
management to operate at appropriate spatial and temporal scales, are a good
place to start when considering LsI from a natural science perspective.

In relation to EA Principle 3 it must be acknowledged that terrestrial and
marine ecosystems are not just adjacent to each other but are closely inter-
linked. Indeed many (if not most) pressures on the marine environment of
concern for ocean governance are landward in origin and are connected to
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The Ecosystem Approach & Ocean Governance

Land-Sea Interactions

Natural Science Social Science

EA Principle 3: Consider the EA Principle 1: Recognise objectives

extended impacts, or externalities. as society’s choice.

EA Principle 5: Prioritise EA Principle 2: Aim for decentralised

ecosystem services management (i.e. subsidiarity).
= EA Principle 6: Recognise and EA Principle 4: Understand the A
= | | respect ecosystem limits. economic context and aim to reduce o
= market distortion. B
b= =
8 | | EA Principle 7: Operate at an EA Principle 10: Balance use and o
S | | approprite scale, spatiali and preservation. =
= temporally =

EA Principle 8: Manage for the EA Principle 11: Bring all knowledge to

long term, considering lagged effects. | bear.

EA Principle 12: Involve all relevant
stakeholders

Principle 9: Accept change as inherent and inevitable.

Adaptive Management Democratic Debate

FIGURE 5.2 Overview of Natural and Social Science Perspectives and the Ecosystem
Approach
Note: Developed by the author

wider human development trends and aspirations. In terms of EA Principle 5
it is also evident that landward development has the potential to impact in
a negative way on the structure and functioning of the marine environment
and in so doing to put at risk the important supporting, regulating, provision-
ing and cultural services that humans as well as other life forms derived from
the sea.!? In the context of EA Principle 7, the mainly landward origins and
significant marine impacts of climate change are perhaps the most persuasive
examples of where planning and management of human activities on land
are critical to addressing what might be regarded as the key ocean governance
issue of the present time. Principle 7 also highlights that concerted and sus-
tained action at multiple scales is needed if climate change is to be addressed
in an appropriate manner.

12 Swedish Environmental Protection Agency, What’s in the sea for me? — Ecosystem Services
Provided by the Baltic Sea and Skagerrak (Swedish Environmental Protection Agency
2009).
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The challenges associated with this situation are quite daunting as they
indicate the need not only for improved natural science understanding of Ls1
but also of related ocean literacy among key sea and land decision makers if
EA principle 6 — advocating that (ocean) ecosystems must be managed within
the limits of their functioning, and EA Principle 8 — recognizing the varying
temporal scales and lag-effects that characterise ecosystem processes require
objectives for ecosystem management to be set for the long term, are to be
addressed.

5 Social Science Perspectives within the EA and Land-Sea
Interactions

There are clearly immense societal challenges inherent in Ls1 and the EA that
need to be addressed by those engaged in ocean, and also terrestrial, gover-
nance. It is therefore not surprising that, as Figure 5.2 indicates, many of the
EA principles developed by the cop are social science in their orientation.
These include EA Principle 1 — the objectives of management of land, water
and living resources are a matter for societal choice; EA Principle 2 — advo-
cating decentralising management to the lowest possible level; EA Principle
11 — relating to consideration of all forms of relevant information, including
scientific and indigenous and local knowledge; and EA principle 12 — requir-
ing the involvement of all relevant sectors of society and scientific disciplines.

The call for wide and meaningful stakeholder engagement is a common
thread running through these EA principles. From an ocean governance per-
spective this raises again the need for widespread ocean literacy but also sug-
gests something arguably deeper, perhaps reflected in the developing notion of
a Blue Society, which is discussed further below. For example, to apply EA Prin-
ciple 1 in relation to ocean governance, it seems essential that there are basic
levels of societal knowledge about the sea and LsI issues. However, it also sug-
gests there should be meaningful opportunities for public/democratic debate
about decisions that might impinge upon the future wellbeing of the oceans,
whether they are taken by land orientated organisations or those with a specific
ocean focus. EA Principle 2 arguably goes further in advocating decentralised
approaches to management and active engagement of communities in local
maritime stewardship. It is therefore important to note that, to date, ocean
governance arrangements have tended to be mainly national or international
in scale, although as we have seen in places LsI issues have spawned local icM
initiatives. Interestingly, these often demonstrate a commitment to involving
all parties concerned, including economic and social partners, local residents,
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business organisations and NGOs, in local management activities,'® and are
successful in attracting strong community support and input. In this sense 1M
initiatives might provide exemplars for wider ocean governance practice not
only in relation to EA Principle 2 but also for EA Principles 11 and 12.

6 LsI and EA Principle g — Change is Inevitable

In reflecting upon the EA principles from an LSI perspective, Principle g —
management must recognize that change is inevitable — stands out as being of
particular significance. Even from the most simplistic viewpoint, it is obvious
that management of change is of central concern to ocean governance as the
sea is a highly dynamic and changing environment. Not only is this reflected
in bio-geo-chemical processes but also in human activities associated with the
sea, which often follow daily, monthly, and seasonal fluctuations and respond
to natural processes that are constantly reshaping the land-sea interface. More-
over, Principle 9 is useful in drawing attention to the pace of change in the
marine environment. This was brought into sharp focus by the United Nations’
Millennium Ecosystem Assessment, which concluded that marine and coastal
ecosystems are being degraded and used unsustainably and are deteriorat-
ing faster than other ecosystems.!* Notably in the context of this chapter, it
found that the major drivers of change, degradation, or loss of marine and
coastal ecosystems and services are mainly anthropogenic. These include key
LSI related issues including: population growth; land use change and habitat
loss; climate change; eutrophication; pollution; technology change; globaliza-
tion; increased demand for food; and a shift in food preferences. A key message
to emerge from the Millennium Ecosystem Assessment was that the highly
threatened nature of marine and coastal ecosystems demands a local, regional,
and global response. Reflecting on the analysis presented in this chapter, it is
evident that this response must not simply look to the ocean but must also
look to the land and bring in a new era of governance connectivity across the
land-sea divide. An interesting interpretation of EA Principle g is that change
in our governance structures is in itself perhaps inevitable and some thoughts

13 B Cicin-Sain and others, Integrated coastal and ocean management: concepts and practices
(Island Press 1998); Ruprecht Consult and The International Ocean Institute, Evaluation
of Integrated Coastal Zone Management in Europe: Final Report (European Commission
2006).

14  United Nations Environment Programme, Marine and coastal ecosystems and human
wellbeing: A synthesis report based on the findings of the Millennium Ecosystem Assessment
(UNEP 2006).
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about what these changes might entail from an EA and Ls1 informed perspec-
tive are outlined below.

7 Improving Governance through Ocean Literacy

Before setting out some thoughts for the future a brief recap of key mes-
sages from the preceding discussions is provided. First, it is evident that we
are entering a period of considerable innovation and development in ocean
governance, not least in the emergence of new systems of MSP in coastal
countries all over the world. Although a diversity of approaches is apparent
reflecting different country contexts, in line with international agreements
such as the ¢BD and Losc the EA is providing a common reference point in
these developments. The EA promotes the integrated management of land,
water and living resources and, as we have seen, application of EA principles
to LsI related issues raises some intriguing questions not only for future pat-
terns of ocean governance but for governance more generally. Examination
of the dynamics of land-sea interactions reveals the complex interweaving of
bio-geo-chemical processes and social economic activities across the land-sea
interface and highlights the landward origin of many issues that are of cen-
tral concern for ocean governance. As a consequence, how to address LSI in
an effective way has been an important issue influencing the recent evolution
of ocean governance arrangements. A number of different approaches can be
identified ranging from localised 1cM initiatives to integrated sea-basin strate-
gies, all of which connect in some way to EA ambitions regarding integrated
management. Indeed, it is encouraging to see, certainly in Europe, the level of
attention that is being given to EA and LsI in evolving institutional and legisla-
tive arrangements related to planning for marine areas. However, while there
is much useful experience to reflect upon and to guide others in their efforts,
close examination of EA principles highlights significant ocean governance
related challenges. In particular, it is evident that a transformation is needed
in society’s relationship with the ocean and in wider patterns of governance
if EA ambitions are to be addressed. With this in mind, some thoughts on the
development of a Blue Society and an associated new era of ‘territorial’ (land/
sea) governance are set out.

7.1 Land Sea Interactions and Ocean Literacy for a Blue Society

As we have seen, wide and meaningful engagement is a central idea within
the EA (reflected in particular in EA principles 1, 2, 11 and 12). Its significance
in relation to ocean governance is brought into focus in considering LSI issues
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where it is apparent that landward as well as seaward action is required to min-
imise adverse effects of human development on the marine environment and
realise opportunities and beneficial synergies related to maritime activities.
However, basic levels of understanding are needed for wide and meaningful
engagement to take place and for society to exercise informed choices regard-
ing activities that impinge on the health of the marine environment. It is there-
fore not surprising that the need for wider ocean literacy is reflected in the Call
for Action that emerged from the United Nations’ Oceans Conference, held
in New York in June 2017, to support the implementation of United Nations’
Sustainable Development Goal 14: ‘Conserve and sustainably use the oceans,
seas and marine resources for sustainable development’!> The Call for Action
encourages the development of ocean-related education in order to promote
ocean literacy and a culture of conservation, restoration and sustainable use
of the ocean.

Ocean literacy has been the subject of much discussion in the usa and else-
where since the mid-1990s as a result of growing collaboration between natu-
ral scientists and educators.!® Activities associated with the usa based Ocean
Literacy Campaign for example have led to the identification of seven natural
science informed principles of ocean literacy (See Table 5.2) which, it is sug-
gested, everyone should understand about the ocean. These principles capture
core ideas about the nature of ocean ecosystems and their connections to the
wider Earth System and provide a strong foundation for ocean literacy activity.
However, clearly more is needed to enable society to engage with and respond
to the ocean issues discussed above, including those related to LSI.

A second area of understanding that seems to be critical to ocean literacy
relates to managing human interaction with the sea. This includes knowledge
of: the anthropogenic drivers of change in the marine environment and associ-
ated pressures they cause; their impacts on ocean ecosystem functioning and
consequent implications for the state of the health of the sea and wider Earth
System; and the types of planning and management responses than can be
put in place to reduce or mitigate adverse interactions and promote sustain-
able development. The widely used Driver-Pressure-State-Impact-Response
(DSPIR) problem structuring framework (and refinements of this which
are being developed particularly with marine environmental management

15  Intergovernmental Oceanographic Commission (of UNESCO), Outcomes of the UN SDG
14 conference (5-9 June 2017): Information Document, (Intergovernmental Oceanographic
Commission, Paris, 2017).

16 S Schoedinger, LU Tran and L Whitley, ‘From the Principles to the Scope and Sequence:
A brief history of the ocean literacy campaign’ (2010) Special Report 3 The Journal of
Marine Education 3.
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TABLE 5.2 Ocean Literacy Principles?

Ocean Literacy Principle 1: The Earth has one big ocean with many features.

Ocean Literacy Principle 2: The ocean and life in the ocean shape the features of
Earth.

Ocean Literacy Principle 3: The ocean is a major influence on weather and climate.

Ocean Literacy Principle 4: The ocean made the Earth habitable.

Ocean Literacy Principle 5: The ocean supports a great diversity of life and
ecosystems.

Ocean Literacy Principle 6: The ocean and humans are inextricably interconnected.

Ocean Literacy Principle 7: The ocean is largely unexplored.

a Ocean Literacy Campaign, Ocean Literacy: The Essential Principles and Fundamental
Concepts of Ocean Sciences for Learners of All Ages Version 2, a brochure resulting from the
2-week On-Line Workshop on Ocean Literacy through Science Standards (National Oceanic
and Atmospheric Administration, USA, 2013).

in mind) could be useful in guiding this second element of ocean literacy
understanding.!”

From an EA and governance perspective, it can be argued that a third com-
ponent of ocean literacy is also important. This relates to ocean citizenship
and the legal framework for the ocean which, in significant ways, is quite dis-
tinct from that of the land. The reason for this is that together with the atmo-
sphere, Antarctica and outer space, parts of the ocean, in particular the High
Seas, are recognised as the world’s global commons where the legal framework
is founded on the principle of mare liberum (freedom of access and use for
everyone).!® While today, the LOSC grants to coastal states sovereignty over
their territorial sea out to 12 nautical miles and sovereign rights relating to the
exploration and exploitation of natural resources within the water column of
their Exclusive Economic Zone and on their Continental Shelf, the Conven-
tion also imposes responsibilities related to their conservation and manage-
ment. Nevertheless, it is crucial to note that the role of the state is that of a
trustee acting on behalf of its citizens (including future generations) who are
the common property owners.!® In this sense, common ownership interests

17 N Schrijver, Managing the global commons: common good or common sink?" (2016) 37:7
Third World Quarterly 1252.

18 G Osherenko, ‘New Discourses on Ocean Governance: Understanding Property Rights
and the Public Trust’ (2006) 21 Journal of Environmental Law and Litigation 317.

19 Ibid.
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apply in some way in all ocean areas and, as a consequence, a key aspect of
ocean literacy should be to disseminate an understanding of the legal frame-
work to landward communities and foster their role in ensuring good ocean
governance through careful application of the rule of law, participation, trans-
parency, consensus-based decision making, accountability, equitability and
inclusiveness, responsiveness, and coherency.20

There is growing appreciation of the merits of a broad-based approach to
ocean literacy and again EU funded projects provide examples of innovation
in taking this forward. For example, the Sea Change project aims to establish a
fundamental ‘Sea Change’ in the way European citizens view their relationship
with the sea, by empowering them, as ocean literate citizens, to take direct and
sustainable action towards a healthy ocean, healthy communities, and ulti-
mately a healthy planet. The project defines an Ocean Literate person as some-
one who: understands the importance of the ocean to humankind; can com-
municate about the ocean in a meaningful way; and is able to make informed
and responsible decisions regarding the ocean and its resources.?! The Sea for
Society project considered similar themes but took a broader view in seek-
ing to develop and enrich the concept of a ‘Blue Society’. With a focus beyond
the individual, Blue Society involves a vision in which people benefit from the
Ocean’s vast potential while preserving its environmental integrity. Central to
this vision is the development of systems of governance in which the Ocean
is recognised as a global common which must be collectively managed across
sectors and borders.?2 The project concluded that ocean related education had
a key role to play in developing a Blue Society. It also emphasised the need
for innovations to promote more integrated forms of governance, a theme
returned to below.

7.2 Land Sea Interactions and Innovations in ‘Territorial’ Governance

As the Blue Society concept indicates, ocean literacy is concerned with pro-
moting behavioural change not only at an individual level but also at a societal
level. Here, it is apparent that in particular innovation in approaches to gover-
nance is needed to address the LsI issues outlined earlier and respond to EA
ambitions for the integrated management of land, water, and living resources.
It is therefore interesting to note that the introduction of new systems of Msp

20 YT Chang, Ocean Governance a Way Forward (Springer, 2012).

21 European Marine Board and CoExploration Limited, Sea Change Ocean Literacy Fact
Sheet (European Marine Board and CoExploration, Limited, no date).

22 Societe d’exploitation Du Centre National de la Mer, Sea For Society: Final Report Sum-
mary (European Commission, Community Research and Information Development
Service, 2013).
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is heralding an era of governance experimentation that is not simply ocean
focussed but is also prompting change in established patterns of governance of
the land. In Europe, various approaches have been identified which may point
useful ways forward. Although it is as yet too early to undertake a detailed
analysis of their relative merits in addressing LSI and/or delivering EA inte-
grated management ambitions, some insight may be derived from the outputs
of the European Msp Conference on Addressing Land Sea Interactions that
took place in 2017. This included expert discussion on the relative strengths
and challenges of different approaches from an LsI perspective and some of
the key findings are presented below.2

In relation to LSI and 1cM based governance approaches these were felt to
have a number of important strengths including: having a strong foundation
in well-founded 1cM principles that reflect EA understanding; an established
network of respected 1CM initiatives upon which to build; a wide view of inte-
gration issues and (due to their mainly non statutory format and local focus)
flexibility to integrate many different interests and address issues of particular
importance in each local context. On the other hand, it was recognised that
the voluntary or project-based format of most 1CM initiatives to date made
delivering concrete results difficult and that there was a wide variation in the
experience of 1ICM with many gaps in geographical coverage. Perhaps most sig-
nificantly though in the context of this chapter, it was noted that the local/
coastal focus of most 1CM initiatives was not strategic enough to address many
LsI issues such as those related to human induced climate change.

In terms of management of LSI through coordination of separate terrestrial
and maritime spatial plans, it was felt that a strength of this approach lay in
its recognition of the important differences between terrestrial and maritime
spatial planning and that the approach allows more specialised plans to be
prepared reflecting their distinctive economic, social, environmental, legal
and political contexts. In addition, unlike 1CM, it was noted that both msp
and terrestrial plans tend to be legally enforceable and therefore have greater
potential to provide a clear legislative framework to address many LSI con-
cerns if appropriate mechanisms for coordination between plans for the land
and the sea can be found. However, it was acknowledged that such approaches
by definition are not holistic and risks remain of the legislative fragmentation/
complexity, difficulties in communication, coordination and joined up imple-
mentation that lie at the heart of many ocean management problems today.

23 European Msp Platform, Maritime Spatial Planning: Addressing Land-Sea Interaction
St. Julian’s Malta, 15-16 June 2017 Conference Report (European Commission, Directorate
General for Maritime Affairs and Fisheries 2017).
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More enthusiastic support was given to approaches which sought to man-
age LSI by extending terrestrial planning into marine areas. These were con-
sidered to be more holistic and potentially more coherent as overall control
of planning lay under the authority of one body, meaning conflicts could be
reduced and implementation is likely to be easier. Some went as far as suggest-
ing that such arrangements were ‘ideal’ from an LsI planning point of view,
not least in their potential ability to more readily engage with landward com-
munities. However, others felt that there could be a danger of terrestrial domi-
nance in such approaches and a risk of simply copying mistakes / approaches
from the land and not developing new tools appropriate to the marine context.
The dominance of economic agendas in determining planning priorities was
an underlying concern here. It was also feared that many terrestrial planning
authorities may not have sufficient data, experience or understanding to take
aspects of the marine agenda reasonably into account. Again, the issue of scale
both landward and seaward was raised with a concern that such arrangements
may not be strategic enough to address key LsI concerns.

The conference discussions also considered the experience of various
existing transnational coordination arrangements from an LSI management
perspective and this again revealed a mixed picture. Interestingly, in all Euro-
pean sea basins, it was evident that transnational institutional and legisla-
tive arrangements are already established that can help member states with
managing LsI. These range from institutions associated with international
conventions to regional development programmes and projects, as well as
mechanisms associated with the coordinated delivery of European Directives
including the Marine Strategy Framework Directive, the Water Framework
Directive and the Marine Spatial Planning Directive. In addition, in Europe it
was evident that various other transnational fora also exist, ranging from the
formal to the informal, that could play a role in helping to address Ls1. How-
ever, it was noted that many of the transnational coordination arrangements
were only partial in the coverage of LsI issues and/or land/sea responsibilities
and that the scope for improved synergy and joined up action to better address
LSI at a regional sea scale was great.

8 Conclusions

It is important to note that European experience discussed above is not neces-
sarily representative of the wider global scene. However, it can perhaps pro-
vide a useful basis for considering future patterns of governance from an LSI
and EA perspective and with this in mind a number of key messages are dis-
tilled which maybe of wider relevance.
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Firstly, as human pressures on the sea intensify and the need for sustain-
able management of marine resources is increasingly recognised, the ocean is
becoming the focus of governance innovation informed to a significant degree
by EA perspectives. The establishment of new systems of MSP is proving to
be a particular source of this innovation as a result of efforts to integrate Mmsp
into established governance structures and also address the challenges raised
by LsI. In this way ocean planning and management are emerging as impor-
tant drivers of change in ‘territorial’ governance more generally, creating new
opportunities to move towards the overarching EA ambition of integrated
management of land, water, and living resources. In so doing Msp related
developments are not only challenging traditional divisions between gover-
nance of the land and sea, they are arguably also bringing environmental per-
spectives more to the fore as these are more central in legal frameworks related
to the sea, than they are on the land. In this way ocean governance develop-
ments may provide the impetus to begin to embed Earth Systems understand-
ing into global governance structures at all scales and in so doing help to
promote conservation and sustainable use of ecosystem resources both in the
sea and on the land.?*

Secondly, European experience indicates that there is no ‘one size fits all’
solution to establishing governance arrangements that address LSI. It is clear
that context matters and what is appropriate and deliverable in any situa-
tion will be influenced by variations in physical and human geography and
will need to respond to different administrative and legislative histories
and cultural norms and practices. Equally, it is evident that different gover-
nance approaches will have their own strengths and challenges from an Ls1
and an EA perspective and a combination of approaches is likely to be ben-
eficial. The development of a nested or mixed governance architecture along
these lines would of course be entirely consistent with EA understanding as
reflected in EA principles 2 and 7.2

Finally, consideration of Ls1 and EA in the context of ocean governance
highlights the value of an adaptive governance outlook which encourages:
governance experimentation; opportunities for collaborative discussion and
reflection; and ongoing governance adjustment in light of experience
and changing understanding. With this in mind, it seems that public fora
constructed to support ‘territorial’/LST and adaptive governance perspectives
should be an important feature of future EA informed governance architecture

24  KNash and others, ‘Planetary boundaries for a blue planet’ (2017) 1 Nature Ecology and
Evolution 1625,

25 M Mellett and others, ‘Attainment of ecosystem based governance in European waters —
A State property rights regime approach for Ireland’ (2011) 35 Marine Policy 559.
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and a key mechanism to extend ocean literacy and focus the development of
a Blue Society. It is interesting therefore, given the global orientation of much
ocean governance and EA debate so far, to recognise that local level 1cM initia-
tives might provide valuable sources of inspiration about the form that such
fora might take, how the concept might be applied at different scales, and also
of the challenges inherent in their development, operation and sustainability
over time.
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CHAPTER 6

The Ecosystem Approach and Sustainable
Development in Baltic Sea Marine Spatial Planning:
The Social Pillar, a ‘Slow Train Coming’

Michael Gilek, Fred Saunders and Igné Stalmokaité

1 Introduction

While rooted in ambitions to protect the natural environment, marine spatial
planning (MsP) has been heralded by a wide range of actors in policy and sci-
ence alike as a policy process that could enable a balancing of various interests
and policy objectives to promote sustainable marine governance and, hence,
sustainable development (SD) in marine and coastal areas.! Spurred by these
aspirations, MSP is a growing global phenomenon that is increasingly being
applied as a means of sustainable marine governance.? Integral to this opti-
mism of MSP processes as a way to achieve a more sustainable use of marine
resources and territory without transcending environmental thresholds, is the
notion that this is best achieved by basing MsP practices on the principles of
the so-called Ecosystem(-based) Approach (EA).3

However, given this optimistic and often rather uncritical discourse on MSP
and EA as a guiding principle to achieve SD, it comes as no surprise that there

1 E.g. F Douvere, ‘The Importance of Marine Spatial Planning in Advancing Ecosystem-Based
Sea Use Management’ (2008) 32 Mar Policy 762; European Commission, ‘An integrated mar-
itime policy for the European union’ (Communication) coM (2007) 575 final 16; HELCOM-
vASAB MsP Working Group, Baltic Sea broad-scale marine spatial planning principles (2010)
<www.helcom.fi/action-areas/maritime-spatial-planning/msp-guidelines/> accessed 24 Nov
2017.

2 SJay and others, ‘International Progress in Marine Spatial Planning’ in A Chircop and others
(eds), Ocean Yearbook: Coastal and Marine Spatial Planning, vol 27 (Martinus Nijhoff Publish-
ers 2013); HL Thomas, S Olsen and O Vestergaard (eds), Marine Spatial Planning in Practice —
Transitioning from Planning (UNEP GEF-STAP 2014).

3 E.g. L Crowder and E Norse, ‘Essential Ecological Insights for Marine Ecosystem-Based Man-
agement and Marine Spatial Planning’ (2008) 32 Marine Policy 772; C Ehler and F Douvere,
‘Marine Spatial Planning: A Step-by-Step Approach Toward Ecosystem-Based Management’
(UNEScO, Intergovernmental Oceanographic Commission and Man and the Biosphere Pro-
gramme, 10C Manual and Guides 53, IcAM Dossier 6 2009); S Katsanevakis and others, ‘Eco-
system-Based Marine Spatial Management: Review of Concepts, Policies, Tools, and Critical
Issues’ (2011) 54 Ocean Coast Manag 8o.
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is an emerging academic literature that calls for more nuanced, empirically-
based and critical analyses of SD-related aspirations, including the key role
given to EA principles and practices in Msp.4

Although, in this study we do not aim to review and cover the full breadth of
this emerging MsP and marine governance literature, we assert that key aspects
of the debate linked to MSP policy and practice relate to: i) how to analyse the
complex links and compatibilities between EA and various SD dimensions/
discourses in MsP and other forms of marine governance; and ii) how concep-
tualisations of EA and SD in MSP are inherently contingent, so their applica-
tion in practice is likely to vary widely depending on contextual factors. The
second point underlines the importance of going beyond researching formal
statements of MSP intent to examining how MSP is being realised in practice
in various settings. The wide diversity of MSP practice creates challenges for
deriving lessons learned, but nonetheless there may be commonalities across
settings that provide key insights into the problems and solutions of realising
different dimensions of sustainability in practice.

In terms of analysing links and compatibilities, both EA and SD are com-
plex and multidimensional concepts influenced by norms and context. Jones,
in discussing MSp and sustainability, argues that the environment can either
be depicted as a competing sectoral interest (‘soft sustainability’) or as a spe-
cial concern with recognition of ecological limits that frame development pos-
sibilities (‘hard sustainability’).? Jay et al, when talking about EA in Msp, make
a similar observation but use the terms deterministic (hard) and relativistic
(soft).6 Sticking with the terminology of Qui and Jones, the hard demarcation
separating the two sides of the debate focuses on the degree of permissible
substitutability between the economy and the environment or between ‘natu-
ral capital’ and ‘manufactured capital, which has for a long time been a feature

4 W Qiu and P Jones, ‘The Emerging Policy Landscape for Marine Spatial Planning in Europe’
(2013) 39 Mar Policy 182; W Flannery and others, ‘Exploring the Winners and Losers of Marine
Environmental Governance/Marine spatial planning: Cui Bono? Etc. (2016) 17(1) Planning
Theory & Practice 121; P Jones, LM Lieberknecht and W Qiu, ‘Marine Spatial Planning in
Reality: Introduction to Case Studies and Discussion of Findings’ (2016) 71 Mar Policy 256;
RV Tafon, ‘Taking power to sea: Towards a Post-Structuralist Discourse Theoretical Critique
of Marine Spatial Planning’ (2018) 36(2) Environment and Planning C: Politics and Space 258.

5 P Jones, Governing Marine Protected Area: Resilience Through Diversity (Earthscan, Routledge
2014).

6 SJay, T Klenke and H Janf8en, ‘Consensus and Variance in the Ecosystem Approach to Marine
Spatial Planning: German Perspectives and Multi-Actor Implications’ (2016b) 54 Land Use
Policy 129.
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of the broader sustainable development discussion?” (particularly in the envi-
ronmental economics literature®). Both Qiu and Jones and Santos et al note
that these two different conceptions of Msp are discernible in the EU’s msp
institutional architecture. According to them, the EU’s Integrated Maritime
Policy primarily frames MSP in win-win terms (or ‘soft sustainability’) whereas
the EU’s Marine Strategy Framework Directive (MSFD) more squarely empha-
sises environmental protection (or ‘hard sustainability’).? How these different
conceptions of SD and EA translate to different MsP settings is an empirical
question that is central to this paper. The ‘hard versus soft’ debate is part of
a larger discursive contest over sustainable development, where there are a
diverse range of views about both what should properly constitute it, and the
appropriate and prudent pathways towards it.

Arguably, environmental and natural resource challenges, such as those
confronting MsP, can be seen as social issues in that they closely relate to insti-
tutionalised human behaviour that determine difficult choices, such as those
between environmental protection or economic development. The focus here
on aspects of social sustainability fills a gap that has so far been dominated
by earlier work centred on the roles of environmental protection and/or eco-
nomic development in MSP. We argue here that the way that these dimensions
of MsP are realised in practice are related to aspects of integration in MSP (e.g.
across policy objectives and jurisdictional borders, over sectorial and stake-
holder interests and knowledges).1° Hence, we hypothesize that an analytical
focus on integration can provide insights into aspects of social sustainability,
including participation, procedural justice, social inclusion, knowledge plural-
ism — all these are key processual aspects which are likely to affect distributive
outcomes. However, there is a need to develop the details of such an integra-
tion-based analytical framework, as well as to explore the empirical insights
for social sustainability related issues in EA and MSP processes.

In response to these ongoing discussions and calls for a contextual empiri-
cal analysis of Msp ambitions and practice we aim in this chapter to: 1) exam-
ine whether an analytical framework based on multiple Msp integration chal-
lenges provides a basis for developing a nuanced analysis of how EA relates to

7 W Qiu and P Jones ‘The Emerging Policy Landscape for Marine Spatial Planning in
Europe’ (2013) 39 Mar Policy 182.

8 R Costanza and others, ‘The Value of the World’s Ecosystem Services and Natural Capital’
(1997) 387 Nature 253.

9 W Qiu and P Jones. ‘The Emerging Policy Landscape for Marine Spatial Planning in
Europe’ (2013) 39 Mar Policy 182; C Santos and others, ‘How Sustainable is Sustainable
Marine Spatial Planning? Part I — Linking the Concepts’ (2014) 49 Mar Policy 59.

10  SKidd, ‘Rising to the Integration Ambitions of Marine Spatial Planning: Reflections from
the Irish Sea’ (2013) 39 Mar Policy 273.
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SD in MSP; 2) explore the utility of the framework for analysing social sustain-
ability related issues in EA and MSP processes by performing case studies in
some strategically chosen MsP contexts in the Baltic Sea region; 3) identify
potential incompatibilities and other challenges in the interaction between
EA and SD in need of further study.

The chapter is organised in the following way. First, we review the literature
on integration, SD and EA in MsSP to develop the integration-based analyti-
cal framework. Second, we apply the framework to analyse some strategically
identified case studies of MsP in the Baltic Sea region. Finally, results are dis-
cussed with a focus on the applicability of the developed analytical framework,
empirical insights on EA’s challenges in MsP, and possibilities to strengthen
social sustainability related issues in EA and MSP processes.

2 Analytical Framework
2.1 Integration Challenges and Sustainable Development in Marine
Spatial Planning (MsP)

To achieve an analysis that moves beyond the binary soft-hard distinction of
how EA and SD are conceived and practiced in MSP, we argue that it could be
fruitful to base the analysis on how MSP integration challenges are addressed.
It is highly likely that actors in MsP will adopt a wide variety of positions in
relation to what sustainability means and how it should be implemented. How
these various identities, values and interests are handled in Msp ultimately
hinges on the workings of power related to how different aspects of integra-
tion are handled in specific processes, including among others, stakeholder
engagement, transparency of decision-making, inclusion of different types
of knowledge (attached to stakeholder engagement and influence), adoption of
a cross-sectoral approach and coordination across different scales. We argue
here that various aspects of integration provide analytical leverage points to
interrogate key aspects of Msp planning practice, which can provide a nuanced
socio-political understanding of EA and SD in different empirical settings as a
complement to the soft-hard analytical distinction.

Within the Msp literature more effective Integration has been recognised
as a means of addressing a variety of challenges closely related to Msp’s sus-
tainable development ambitions, such as supporting inter-sectoral decision-
making, stakeholder engagement and cross-border interaction.! Integration

11 ME Portman, ‘Marine Spatial Planning: Achieving and Evaluating Integration’ (2o11)
68(10) 1CES Journal of Marine Science: Journal du Conseil 2191; S Kidd and G Ellis, ‘From
the Land to Sea and Back Again? Using Terrestrial Planning to Understand the Process
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as a policy and analytical problem has also been discussed elsewhere — most
saliently in the fields of sustainable development,> 1¢zM,!® environmental
policy integration,* planning theory,'5 and socio-ecological systems,'6 among
others.

While there are transnational directives and guidelines, MSP as a site of
governance is primarily a national issue, as institutional MSP arrangements
are legislated and enacted in national settings that reflect different processes,
institutional setups and historic contexts that affect integration possibilities.
The transnational dimension of Msp adds a further layer of complication. The
need to integrate MSP over borders within transnational marine environments
appears exceedingly clear, especially given the recent surge in plans to develop
new types of maritime industries, such as the European Union’s ambitious Blue
Growth Strategy.'” This will be a challenging task in a complex transboundary
context like the Baltic Sea, with its differing politico-administrative traditions,
languages, marine conditions, economic interests and levels of institution-
alised MSP engagement.!8

of Marine Spatial Planning’ (2012) 14(1) Journal of Environmental Policy and Planning
49; S Kidd, ‘Rising to the Integration Ambitions of Marine Spatial Planning: Reflections
from the Irish Sea’ (2013) 39 Mar Policy 273; A Schultz-Zehden and K Gee, BaltSeaPlan
Findings — Experience and Lessons (2013) <http://www.baltseaplan.eu/index.php/
Reports-and-Publications;809/1> accessed 24 Nov 2017; P Jones, Governing Marine Pro-
tected Area: Resilience Through Diversity (Earthscan, Routledge 2014); ] Zaucha, ‘Sea Basin
Maritime Spatial Planning: A Case Study of the Baltic Sea Region and Poland’ (2014) 50
Mar Policy 34.

12 WN Adger and A Jordan, ‘Sustainability: Exploring the Processes and Outcomes of
Governance’ in WN Adger and A Jordan (eds), Governing Sustainability (Cambridge,
Cambridge University Press 2009).

13 S Bremer and B Glavovic, ‘Mobilizing Knowledge for Coastal Governance: Re-Framing
the Science — Policy Interface for Integrated Coastal Management’ (2013) 41(1) Coastal
Management 39.

14  AJordan and A Lenschow, ‘Policy Paper. Environmental Policy Integration: A State of the
Art Review’ (2010) 20(1) Environmental Policy and Governance 147.

15 G Vigar, ‘Towards an Integrated Spatial Planning? (2009) 17 (11) European Planning
Studies 1571.

16  E Ostrom, ‘A General Framework for Analyzing Sustainability of Social-Ecological
Systems’ (2009) 325(5939) Science 419.

17 S Jay, T Klenke and H Janflen, ‘Consensus and Variance in the Ecosystem Approach to
Marine Spatial Planning: German Perspectives and Multi-Actor Implications’ (2016b) 54
Land Use Policy 129.

18  NTynkkynen and others, ‘The Governance of the Mitigation of the Baltic Sea Eutrophica-
tion: Exploring the Challenges of the Formal Governing System’ (2014) 43(1) Ambio 105.
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This imperative for transnational MSP integration is evident from both
environmental and economic (arguably a sub-set of the social) perspectives.
The three pillars of sustainable development are deeply interwoven, hence the
incessant call for joined up approaches in MSP and other forms of environ-
mental governance. Marine ecosystem values and processes as well as human
development activities transcend national boundaries, so connectivity (which
implies a form of integration) for conservation, shipping and fishing, among
others needs to be considered at a localised as well as regional sea basin levels.1?
Furthermore, inadequate integration in MSP has been implicated in conflicts
over resources and other marine values and uses both within domestic and
transnational marine space.2°

Variably handling knowledge input from a range of natural and social sci-
ence disciplines and stakeholders is likely to result in different constructions
of what constitutes ‘balance’ in different marine governance settings such as
Msp.2! This is likely to be a difficult process, particularly if opposing knowl-
edge types and related claims are linked to deep conflicts over marine resource
rights. Also implicated in the knowledge integration challenge is how to ensure
the transmission and sharing of knowledge among organisations involved in
MsP. This may be a problem in private sector proprietary knowledge situa-
tions, where there may be commercial incentives for private sector stakehold-
ers to closely guard knowledge/information.

Stakeholder integration relates to an overarching challenge of how to for-
mulate and define marine environmental and use problems in such a way that
all stakeholders can meaningfully contribute to formulating and resolving Msp
problems. This relates to the inclusion and active involvement of stakehold-
ers in MSP processes, their role(s), and the degree of their influence on out-
comes in concrete terms (so that there are incentives for them to participate).22
Still, it has been acknowledged that there is a lack of understanding about
how different strategies for stakeholder integration may work in different Mmsp

19 S Jay and others, ‘Transboundary Dimensions of Marine Spatial Planning: Fostering
Inter-Jurisdictional Relations and Governance’ (2016a) 65 Mar Policy 8s.

20  HRitchie and G Ellis, ‘A System That Works for the Sea? Exploring Stakeholder Engage-
ment in Marine Spatial Planning’ (2010) 53(6) Journal of Environmental Planning and
Management 701.

21 B Coffey and K O'Toole, ‘Towards an Improved Understanding of Knowledge Dynamics
in Integrated Coastal Zone Management: A Knowledge Systems Framework’ (2012) 10(4)
Conservation and Society 318.

22 PJones, LM Lieberknecht and W Qiu, ‘Approaches for addressing conflicts in the MESMA
case studies’ (2013) Deliverable 6.2 of MEsMA Work Package 6 (Governance). <www
.homepages.ucl.ac.uk/~ucfwpej/pdf/MESMAD6-2.pdf> accessed 24 Nov 2017.
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settings.2® Additionally, a key challenge is how to develop processes to sup-
port participation among a range of stakeholders and put measures in place to
manage conflicting interests in a timely manner to inform high quality policy/
planning outcomes.

A key role of MsP is to provide a basis for marine use that takes account of
current uses, while being future oriented. This ambition, to balance between
consideration of current imperatives and desirable future states, is similar to
the intergenerational aims and orientation of sustainable development. This
aspect of integration (consolidating the now and the future) is thus critical to
the role of MsP. Aside from preventing future conflicts, MSP sets a pathway
to the future that will be central to the configuring of the relationship between
environment and development concerns in marine contexts. Furthermore, in
MsPp adaptation (or adaptive capacity/management) is a key concept seen as a
way of enabling the refinement of spatial management arrangements as knowl-
edge accumulates over time within particular contexts. In the scholarly litera-
ture adaptation is heavily associated with a resilience/socio-ecological system
(SES) approach. Ostrom’s 2008 paper is a key contributor to the SEs approach,
where she argues that in complex transboundary governance contexts, such as
MsP in the Baltic Sea, the key challenge is how to vertically link institutions at
various levels whilst enabling enough flexibility to support adaptive manage-
ment approaches (suited to local conditions) that are not overly constrained
by hierarchical order.?* In this sense, the primary goal for policymakers and
managers in MSP would be not to manage change, but to manage the capacity
of social-ecological systems to cope with and respond to change, given highly
uncertain future conditions.

As summarised in Table 6.1, we thus identify a set of seven integration chal-
lenges that correspond to how MsP objectives and processes are differently
conceived and implemented. The identified integration challenges also link to
specific sustainable development discourses and EA Malawi Principles (dis-
cussed further below and referred to in Table 6.1).

23 ] McCann and others, Identifying Marine Spatial Planning Gaps, Opportunities, and
Partners: An Assessment. (Coastal Resources Center and Rhode Island Sea Grant College
Program 2014).

24  E Ostrom, Polycentric Systems as One Approach for Solving Collective-Action Problems
(Indiana University 2008).
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TABLE 6.1 Summary of the analytical framework showing links between integration,
sustainable development (SD) and ecosystem approach (EA). The indicated
Marine Spatial Planning (MsP) implementation emphasis should be seen as
representing a continuum between two notional endpoints. MSP practices in
specific contexts can, hence, be situated anywhere between these endpoints.
Integration MSP implementation Links to Sustainable Links to Ecosystem
Dimension, emphasis Development discourse ~ Approach principles
institutional (# of Malawi principle)
ambition
Balance Ecological boundary =~ Whether environmental ~ Societal choice (1);
conditions/limits — protection (‘hard’ SD) or  Sustainable use (4);
win-win maritime development Ecosystem structure and
(‘soft’ SD) is privileged function (5); Ecosystem
limits (6); Balance (10)
Vertical Top down — bottom up Strategic decision-making Decentralised (2);
(territorial) and possibilities for more  Appropriate scale (7)
‘localised’ influence
Cross-border Disjointed — coherent  Possibilities for a Adjacent and other

(territorial)

Horizontal —

policy/sector

Stakeholder

Knowledge

Temporal

Ad hoc - strategic

Tool for legitimacy
and fairness —
implementation
efficiency

Scientific knowledge —
stakeholder knowledge

evidence — precaution

Static — adaptive

harmonised approach
across scales, between
adjoining areas or areas

of shared interest
Likelihood of effective
consideration (trade-off/
synergies) of multiple
sustainable development
goals

Possibility for participation
and deliberation and to
affect distributive
outcomes

The scope of the evidence-
base and opportunities

for a broad range of
stakeholders’ knowledge
to be valued

Capacity of the Mmsp
process to adopt a reflexive
approach over time

ecosystems (3)

All relevant sectors of
society (12), Sustainable
use (4)

Societal choice (1);
Decentralised (2); All
relevant sectors of society
(12)

All forms of relevant
information (11); All
relevant sectors and
scientific disciplines (12)

Temporal scales and lag
effects (8); Change is
inevitable (9)
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2.2 Ecosystem Approach and Integration in MSP
The Ecosystem(-based) Approach (EA) is commonly espoused as the key set of
guiding principles for MsP to achieve sustainable use of marine ecosystems.?3
This is reflected for instance in the EU’s development of its 2014 MSP Directive.
However, what this specifically means in theory and practice is not straightfor-
ward since EA, like SD, is a complex and variously conceived concept in terms
of its guiding principles and how it can (or should) be implemented in marine
governance processes such as MSp.26

On a general level, there is a rather consensual understanding of EA as a
place-based approach to manage human activities and their cumulative risks
for ecosystem services in a way that promotes sustainable use and good envi-
ronmental status.2” However, this consensus quickly falls apart when it comes
to what EA principles should be prioritised, especially if there is deemed to
be contradictions or tensions in practice between them relating, for exam-
ple, to consideration and balancing of environmental, economic and social
objectives.?8

In response to this complexity and vagueness of the EA concept there have
been a number of efforts to define and operationalise EA. A key document
here, that is often referred to as the main foundational source, is the EA guide-
line of the ¢BD (Convention on Biological Diversity) which builds on the 12 so-
called Malawi principles endorsed by the Parties to the Convention (Table 6.2).29
Similarly, EA guidelines have been developed for Msp in general, as well as for

25  Cf S Katsanevakis and others, ‘Ecosystem-Based Marine Spatial Management: Review of
Concepts, Policies, Tools, and Critical Issues’ (2011) 54 Ocean Coast Manag 8o; C Santos
and others, ‘How Sustainable is Sustainable Marine Spatial Planning? Part I — Linking the
Concepts’ (2014) 49 Mar Policy 59.

26  RD Long, A Charles and RL Stephenson, ‘Key Principles of Marine Ecosystem-Based
Management’ (2015) 57 Mar Policy 53; E Dominguez-Tejo and others, ‘Marine Spatial Plan-
ning Advancing the Ecosystem-Based Approach to Coastal Zone Management: A Review’
(2016) 72 Mar Policy u15; S Jay, T Klenke and H Janflen, ‘Consensus and Variance in the
Ecosystem Approach to Marine Spatial Planning: German Perspectives and Multi-Actor
Implications’ (2016b) 54 Land Use Policy 129.

27  E.g. K McLeod and H Leslie (eds), Ecosystem-Based Management for the Oceans (Island
Press 2009).

28  E.g. KK Arkem, SC Abramson and BM Dewsbury, ‘Marine Ecosystem-Based Management:
From Characterization to Implementation’ (2006) 4 Front Ecol Environ 525; C Santos and
others, ‘How Sustainable is Sustainable Marine Spatial Planning? Part I — Linking the
Concepts (2014) 49 Mar Policy 59; RD Long, A Charles and RL Stephenson, ‘Key Principles
of Marine Ecosystem-Based Management’ (2015) 57 Mar Policy 53; NJI Rodriguez, ‘A Com-
parative Analysis of Holistic Marine Management Regimes and Ecosystem Approach in
Marine Spatial Planning in Developed Countries’ (2017) 137 Ocean Coast Manag 185.

29  Report of the Workshop on the Ecosystem Approach (Convention on Biodiversity (CBD)
26-28 January 1998); The Ecosystem Approach (CBD Guidelines) (Secretariat of the Con-
vention on Biodiversity, Convention on Biodiversity (CBD) 2004).
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MsP implementation in specific regional seas such as the Baltic Sea.3° There
have also been attempts to distil out key EA principles by reviewing published
scholarly texts.3! Still, despite these efforts, the emerging literature analysing
EA in MSP processes around the world reveals a large heterogeneity in how EA
is conceptually understood and operationalised in specific MSP processes at
national and sub-national levels.32

In our analysis of this literature we observe that the described contentions
and variability in how EA is conceptually understood and practiced can be
refracted through the lens of Msp integration challenges to provide insights
into key aspects of social sustainability (as summarised in Table 6.1). For exam-
ple, as for MSP in general, a key contention relates to EA’s role in ‘balancing’
environmental protection and maritime development which thus clearly links
to the hard vs soft sustainability debate. However, looking beyond the domi-
nating focus on environmental protection and/or economic development in
MSP, we observe that several aspects commonly linked to notions of social
sustainability are reflected in the Malawi principles (Table 6.2). In an over-
arching sense the most important link to social sustainability is that following
the Malawi principles is expected to result in equitable sharing of benefits aris-
ing from the utilisation of resources. In pursuit of this, most importantly our
analysis reveals that the set of Malawi principles relates directly to processual
concerns that are likely to have a bearing on distributive outcomes, such as
stakeholder and knowledge integration and associated challenges to facilitate
participation, deliberation, wide knowledge exchange and learning in msp
processes (Table 6.1).

30  CEhler and F Douvere, Marine Spatial Planning: A Step-by-Step Approach Toward Eco-
system-Based Management (UNESCO, Intergovernmental Oceanographic Commission
and Man and the Biosphere Programme, 10¢ Manual and Guides 53, 1cAM Dossier 6
2009); HELCOM-VASAB MsP Working Group, Guideline for the implementation of ecosys-
tem-based approach in Maritime Spatial Planning (MsP) in the Baltic Sea (2016) <http://
www.helcom.fi/action-areas/maritime-spatial-planning/msp-guidelines/> accessed
24 Nov 2017.

31 E.g. RD Long, A Charles and RL Stephenson RL, ‘Key Principles of Marine Ecosystem-
Based Management’ (2015) 57 Mar Policy 53.

32 E.g HLeslie and others, ‘Learning from Ecosystem-Based Management in Practice (2015)
43 Coast. Manag. 471; E Dominguez-Tejo and others, ‘Marine Spatial Planning Advanc-
ing the Ecosystem-Based Approach to Coastal Zone Management: A Review’ (2016) 72
Mar Policy 15; NJI Rodriguez, ‘A Comparative Analysis of Holistic Marine Management
Regimes and Ecosystem Approach in Marine Spatial Planning in Developed Countries’
(2017) 137 Ocean Coast Manag 185.
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TABLE 6.2 The Malawi principles for the ecosystem approach in the UN Convention on

biodiversity?
1.  Management objectives are a matter of societal choice.
2. Management should be decentralised to the lowest appropriate level.

3. Ecosystem managers should consider the effects of their activities on adjacent
and other ecosystems.

4. Recognising potential gains from management there is a need to understand
the ecosystem in an economic context, considering e.g. mitigating market
distortions, aligning incentives to promote sustainable use, and internalising
costs and benefits.

5. Akey feature of the ecosystem approach includes conservation of ecosystem
structure and functioning.

6.  Ecosystems must be managed within the limits to their functioning.

The ecosystem approach should be undertaken at the appropriate scale.

8. Recognising the varying temporal scales and lag effects which characterise
ecosystem processes, objectives for ecosystem management should be set for
the long term.

9.  Management must recognize that change is inevitable.

10. The ecosystem approach should seek the appropriate balance between
conservation and use of biodiversity.

11. The ecosystem approach should consider all forms of relevant information,
including scientific and indigenous and local knowledge, innovations and
practices.

12. The ecosystem approach should involve all relevant sectors of society and
scientific disciplines.

a Report of the Workshop on the Ecosystem Approach (Convention on Biodiversity (CBD)
26—28 January 1998); The Ecosystem Approach (CBD Guidelines) (Secretariat of the
Convention on Biodiversity, Convention on Biodiversity (CBD) 2004).

Hence, to summarise, we undertook a review of the academic literature on
MsP and its links to SD and EA. Using this material, we developed a set of
seven integration challenges and elaborated how they can be conceptually
understood and operationalised in MSP processes (Table 6.1). The analytical
framework clearly shows that EA, as defined in the Malawi principles, can be
conceptually understood as a multidimensional concept that covers all identi-
fied integration challenges as well as all dimensions of SD (i.e. environmental,
economic and social). The analytical framework can therefore provide a basis
and structure for a multidimensional analysis of how EA is understood and
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implemented in MSP. In this respect, our analytical focus on integration could
reveal important aspects of social sustainability that up until now have largely
been ignored.

In the next section, we explore the utility of the framework and generate
some empirical insights on how EA is variously conceived and practiced in
Baltic Sea MsP processes. This is done in three distinct case studies illustrating
different MsP contexts in the Baltic Sea region: i) the development of regional
EA guidelines at the pan-Baltic level by the HELCOM-vASAB Msp Work-
ing Group; ii) MSP processes in Lithuania and Latvia; iii) engaging fisheries
in Polish MsP. The case studies were performed during 2015-2016 as part of
the BONUS BALTSPACE project and were based on an extensive set of primary
data, consisting of written documentation (regulations, strategy documents,
work plans, roadmaps, minutes from meetings and other relevant sources)
and interviews with experts in the fields, stakeholders, policy-makers and
public administrators, sector and NGO representatives and users in the dif-
ferent sectors.33 Moreover, data from stakeholder forums arranged by BoNUS
BALTSPACE, including direct observations from these meetings, have fed into
how the case studies have been formulated and interpreted. The methodology
and material are more extensively described elsewhere.3* The focus of the case
study analysis presented here is on observations relating to stakeholder and
knowledge integration — both important aspects of social sustainability.

3 Insights on EA and SD from some Baltic Sea MsP Contexts

3.1 Developing EA Principles and Guidelines at the Pan-Baltic Level

The most important institutions at the pan-Baltic level in relation to marine
spatial planning are the Helsinki Commission (HELCOM ), Visions and Strat-
egies Around the Baltic Sea (vASAB) and the HELCOM-VASAB MsP Working
Group (HV WG), where HELCOM targets mainly environmental protection,

33  BALTSPACE — Towards Sustainable Governance of Baltic Marine Space is an international
research project on Baltic Sea Marine Spatial Planning that is being carried out 2015-2018
<www.baltspace.eu>.

34 B Hassler and others, BONUS BALTSPACE Deliverable 2.2: Ambitions and Realities in
Baltic Sea Marine Spatial Planning and the Ecosystem Approach: Policy and Sector
Coordination in Promotion of Regional Integration’ (2017) <www.baltspace.eu> accessed
24 Sept 2018; F Saunders and others, BONUS BALTSPACE Deliverable D2.4: MSP as a
governance approach? Knowledge integration challenges in MSP in the Baltic Sea’ (2017)
<www.baltspace.eu> accessed 24 Sept 2018.
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VASAB planning, and the HV WG has been established to bridge the border
between the two in relation to MsPp in the Baltic Sea region.35

MsP was identified as a key policy instrument in HELCOM’s Baltic Sea
Action Plan from 2007, as well as a key topic for regional coordination at the
7th VASAB ministerial conference in Vilnius, 2009. In response to this com-
mon aim to promote MSP, the joint HELCOM-vASAB MsP Working Group (HV
WG) was set up in 2009 with the objective of bringing the efforts for improved
regional coordination in the two organisations closer together. In late 2010, the
document Baltic Sea Broad-Scale Maritime Spatial Planning Principles was con-
firmed by both HELCOM and vASAB. It delineates 10 principles that are sup-
posed to improve coordination of national MSP strategies. Notably, sustainable
balancing of environmental, economic and social interests in spatial contexts
provides an overarching objective, while EA is put forward as a key policy tool
to reach this goal, explicitly connecting Msp with the good environmental sta-
tus objectives of the EU Marine Strategy Directive.

The HV WG is made up of representatives from national ministries and
agencies, invited experts, representatives from the EU administration and the
VASAB and HELCOM secretariats. It was clearly established from the on-set that
HV WG had no mandate to make binding decisions, but was rather intended
as a transnational and trans-sector forum on Msp, with the primary aim to
share experiences and increase mutual understandings. However, in addition
to providing input into the discussions, it was also stated that the delegates
were supposed to bring home experiences from HV WG deliberations to sup-
port implementation at national and sub-national levels.

Notlong after the HVWG was set up, it became clear among the participants
that it was imperative to establish a regional understanding of and norms on
implementing EA in Msp. Almost all relevant EU Directives, treaties, action
plans and strategies emphasise the importance of further elaborating the EA
to a point where it can be forwarded in practice, which created considerable
institution-based pressure on the Baltic Sea states to speed up domestic imple-
mentation, and on HV WG to provide support from a regional perspective.

After a process spanning several years and numerous meetings of the HV
WG, the EA guideline that emerged was adopted by HELCOM and VASAB in
2016.36 This document outlines how EA can be used as a foundation for Mmsp

35 B Hassler and others, ‘BONUS BALTSPACE Deliverable 2.2: Ambitions and Realities
in Baltic Sea Marine Spatial Planning and the Ecosystem Approach: Policy and Sector
Coordination in Promotion of Regional Integration’ (2017) <www.baltspace.eu> accessed
24 Sept 2018.

36  HELCOM-VASAB MsP Working Group, Guideline for the implementation of ecosystem-
based approach in Maritime Spatial Planning (MsP) in the Baltic Sea (2016) <http://www
.helcom.fi/action-areas/maritime-spatial-planning/msp-guidelines/> accessed 24 Nov
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in the Baltic Sea region. However, its development proved to be a substantial
challenge. Interviewed HV WG contributors to the guidelines, for example,
reflected on the difficulties that they experienced during the formulation pro-
cess in terms of ‘the biggest challenge for the whole group’ and ‘perhaps one
of the most difficult things the group has been dealing with so far’ In rela-
tion to the MsSP integration challenges identified in Table 6.1, we observe that,
although several challenges such as vertical, cross-border, knowledge and so
on, were discernible in the development process, the overarching difficulties
mostly related to balance.

Hence, substantial effort was invested in reconciling different perceptions
on how balancing between environmental protection and maritime develop-
ment should be conceived, articulated and ultimately transmitted as regional
guidelines. Clearly, at the onset of the process it was apparent that there were
clear tensions and lack of trust between HV WG participants forwarding either
‘hard’ or ‘soft’ sustainability ambitions for Msp. Although, these fundamentally
different perspectives still may lead to ‘some difficulties behind the scenes’ as
explained by one respondent linked to HV WG, we observe that collectively at
the HV WG level these differences softened over time. One aspect thought to
be a key factor in building a more consensual view among by HV WG member-
ship was HELCOM s shift in its conception of how to realise EA. According to
our respondents, HELCOM changed its stance from a rather strict conservation
approach to focussing more on the functioning of the ecosystem. This shift,
which more directly linked environmental values with socio-economic con-
cerns, gained wide support among the HV WG and at the end the final guide-
line text was seen as a satisfactory compromise by those involved. Still, behind
the scenes, there were different opinions on whether or not the final document
provided a sufficient level of detailed practical guidance. A member of the HV
WG that we talked to held the view that the consensus style decision-making
of the HV WG ultimately led to compromises and inconsistencies. We see that
this would have affected the substantive content of the EA guidelines and
therefore likely reduced its value as a provider of strong regional directional
guidance on EA in Msp. There were also expressions of disappointment on the
HELCOM side about the guideline being ‘really basic’ and ‘not very detailed
and practical’ On the other hand, the perspective of vasaB and planners work-
ing with MsP was that this lack of prescriptiveness and therefore flexibility in
interpretation was an advantage, since it would allow for more context-specific
adjustments in, for example, different national MsP processes.

2017. Adopted by the 72nd meeting of VASAB CSPD/BSR on 8 June 2016 and approved by
HELCOM HOD 50—-2016 on 15-16 June 2016.
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It is also interesting to note that although the organisation of the working
group allows for participation of stakeholders as observers, such involvement
ultimately depends largely on the interested party’s own incentive and initia-
tive. On top of this, we observe that scepticism towards a broad stakeholder
involvement prevailed in the group. Hence, although there was a common con-
ception that stakeholder involvement might facilitate later implementation of
the guidelines in national MsSP, several obstacles and problems were also men-
tioned, in particular in terms of problems and delays linked to requirements
of the group to make consensus decisions. As one respondent associated with
HV WG put it ‘If we involve more [stakeholders], we have more comments and
more confusion’.

In summary, these observations on the process leading up to the adoption
of the HELCOM-VASAB EA guideline provide insights on the main aspects of
contention (i.e. linked to balance). There are also indications that a consensus-
driven process such as this (i.e. the HV WG only makes decisions on the basis
of consensus) might paper-over differences, which may screen conflict and
power imbalances among stakeholders (remembering that the few participat-
ing NGOs are observers without full membership). This can have the effect of
allowing a relatively efficient passage of the EA guidelines through the regional
processes, while at the same time displacing conflicts in time and space to the
ongoing national MSP processes. Perhaps a process that is more inclusive, less
eager on consensus and prepared to deal with more conflict situations might
offer more substantive guidance, particularly in relation to the importance of
processual aspects of social sustainability.

A more detailed analysis of the final guideline text, also reveals some addi-
tional insights on how EA is conceived in Baltic Sea MSP and how this links
to MSP integration challenges. Looking, first, at the stated definitions and key
elements of EA, the document starts off by explicitly referring to the 12 Malawi
principles, as well as the EA definitions of the ¢BD (CoP 5/Decision v/6, 2000)
and HELCOM/0SPAR.3” Thus, in line with the cBD, EA is seen as ‘a strategy for
the integrated management of land, water and living resources that promotes
conservation and sustainable use in an equitable way. Furthermore, in sec-
tion 5 of the guidelines, a range of key elements of MsP relating to the Malawi
principles, for example, best available knowledge (Malawi principle #11), adap-
tation (# 8 and 9) and subsidiarity (#2), are mentioned. The document also

37  Statement on the Ecosystem Approach to the Management of Human Activities (First
Joint Ministerial Meeting of the Helsinki and ospAR Commissions 25-26/6/2003) <www
.ospar.org/about/principles/ecosystem-approach> accessed 24 Nov 2017.
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expresses a need to apply the Malawi principles in planning in an integrated
way by taking into account environmental, social, cultural, economic, legal
and technical perspectives. Still, the actual implementation guidance text of
the document focusses mainly on environmental objectives, values, impacts,
stakeholders and established procedures such as SEa, which for instance
only has provision for stakeholder consultation. Thus, there is rather limited
specific guidance on what parts of society should be included in stakeholder
engagement, the terms of their inclusion (consultative vs. deliberative) or how
to assess and to deal with epistemic or interest-based conflicts that would inev-
itably be encountered in MSP implementation. The document is also silent on
how it will contribute to delivering greater accountability, equity or societal
welfare, aside from the implicit assumption that adhering to it would deliver
greater sustainability. This greater sustainability is referred to throughout
the guidelines as ‘sustainable use’ thereby further indicating an emphasis
on the ecological and economic aspects of sustainability.

Linked to knowledge integration we observe that, despite the acknowledge-
ment of the Malawi principle #11 on the need to base EA on all forms of rel-
evant information, the implementation guidance text primarily focusses on
scientific knowledge and neither local nor practice-based knowledge is explic-
itly mentioned. Furthermore, even though assessment of ecosystem services is
mentioned as a new and useful approach, explicit specifications of knowledge
requirements through the planning cycle relate mainly to the assessment of
environmental status, values and impacts. Apart from generating information
on planned or proposed uses and activities (and any impacts on ecosystem ser-
vices), the implementation does not include any specific mention of the need
to include socio-cultural knowledge, how to assess socio-cultural concerns and
impacts or related distributional problems.

Relating to stakeholder integration, the document (section 5) states that ‘All
relevant authorities and stakeholders as well as a wider public shall be involved
in the planning process at an early stage’ (p. 6). In the implementation guid-
ance, the question of what constitutes a relevant authority is only vaguely
defined as ‘authorities responsible for nature protection and ecosystems, and
relevant authorities, NGos and other stakeholders’ (p. 13) or similar. Hence,
reinforcing the impression of a primary concern in the operationalisation of
stakeholder integration relating to environmental interests. When mentioned,
other stakeholders and the wider public are not defined in any detail and chal-
lenges of representation or the terms of inclusion are not addressed. In guid-
ance text explicitly giving direction on EA implementation, the role of the
wider public is only mentioned once and rather meekly in relation to the need
to formally consult the public (to provide information).
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3.2 Integration, EA and SD in Lithuanian and Latvian MSP

Despite the seemingly large similarities between Lithuania and Latvia as two
rather small, neighbouring Baltic Sea countries with a shared recent history of
being occupied by the Soviet Union, they have adopted quite different national
MSP strategies, as well as interpretations of Ecosystem Approach (EA) and
Sustainable Development (SD) (as summarised in Table 6.3).

In Lithuania, the Ministry of Environment (Division of Spatial Planning)
was given the main responsibility for developing a national framework for
MsP. The practical work was, however, performed by a consortium led by the
Coastal Research and Planning Institute at Klaipeda University. On top of this,
to allow some sector integration, an inter-ministerial group headed by the
Ministry of Environment was formed in line with existing spatial planning pro-
cedures. Vertically, the MSP process was rather top-down with participation
of local municipalities only occurring on an ad hoc basis.38 In 2015, the parlia-
ment accepted the extension of the existing Comprehensive Terrestrial Plan
to include marine areas. As in the terrestrial planning, functional zoning was
adopted as the main planning instrument and seven types of functional zones
with dedicated primary and secondary priorities were specified.

In Latvia, the MsP strategy rolled out in a rather different way. Since Msp had
been established as a policy concept in the legislation (the Spatial Development
Planning Law; 2011), it could directly be used for targeted Msp purposes. In
contrast to Lithuania, a broad MSP coordination group was formed in 2014 to
include not only central political and administrative authorities, but also rep-
resentatives from regional and local levels as well as sector stakeholders. The
more active engagement of local municipalities in the centralised Latvian Mmsp
process could partly be explained by the fact thatlocal municipalities have been
given the right to plan and manage the 2 km zone seawards from the coastline.
Like in Lithuania, a consortium was entrusted with the actual drafting of the
MsP framework, but rather than a natural science dominated research insti-
tute as in Lithuania, an environmental NGO (BEF; Baltic Environmental Forum
Latvia) led the Latvian consortium. Currently, the Latvian MSP is in the pro-
cess of the final round of clarifications and amendments following inputs from
public and cross-sectoral consultations. The plan is anticipated to be approved
by the Latvian Government by the end of 2018.

38 N Blazauskas and others, ‘Lithuanian model case: case study report. PartSEApate’
(2014) <www.partiseapate.eu/wp-content/uploads/2014/09/Lithuanian-case-report.pdf>
accessed 24 Nov 2017.
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Basic information on the timing and setup of the Marine Spatial Planning (Msp)

processes in Lithuania and Latvia. Observations linked to MsP integration
challenges (cf. Table 6.2) are also summarised and explained further in the text

Lithuania

Latvia

Time frame of 1st
MSP cycle

Legal base of MsP
and EA

General aims of
MSP
‘Balance’

Vertical integration

Cross-border

integration

Stakeholder

integration

Knowledge

integration

2012-2015

Revised Law on Territorial
Planning (2013); Indirect
reference to EA via HELCOM-
VASAB MSP principles in the
adopted Msp document

(2015)

2014 — adoption of plan
expected in 2018

Spatial Development
Planning Law (2011);

Direct mention of EA in

the Marine Environmental
Protection and Management
Law (2010)

Environmental protection and sustainable development

(albeit with different emphasis)

Win-Win: Pragmatic national
needs (e.g. OWE, MPA research)

National responsibility;
Municipalities obliged to
follow plan

Basic information/
consultation linked to Espoo
Conv. and SEA Directive;
Low level of awareness among
Lithuanian NGOs

Strategic sector engagement
as ad hoc consultations
linked e.g. to SEA; Additional
unofficial activities linked to
the PartiSeaPate project
Technical and expert-driven;

natural science

Sustainable use within
ecological limits;
Environmental protection
National responsibility apart
from municipal planning of
coastal zone; Cooperation with
local governments

Integrated in MsP; 2 rounds

of consultations; High interest
among Latvian NGOs

3 rounds of extensive regional
consultations with local
authorities and NGOs
(stocktaking, scenarios, SEA)

Process-driven knowledge
inclusion; focus on ecosystem
status and services from
environmental and economic

perspectives
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The Ecosystem Approach is defined in the Lithuanian Baltic Sea Envi-
ronmental Protection Strategy (2010).3° The strategy sets a goal to apply an
ecosystem-based approach to management of the Baltic Sea for environmental
protection. The concept is defined as ‘a comprehensive and integrated method
to management of human activities, based on the latest available knowl-
edge on ecosystems and their change, aiming to identify adverse impacts on
the marine ecosystem and perform efficient measures for reduction of such
impacts preserving integrity and sustainability of the ecosystems’4? Despite
the explicitly set goal to integrate an ecosystem-based approach to manage
the Baltic Sea for environmental protection, the Ecosystem Approach is only
indirectly mentioned in the Lithuanian MSP document in reference to the
HELCOM-VASAB broad-scale MSP principles (2010). The document states
that during a development phase of Lithuanian MsP, the principles set in
the above-mentioned regional guidelines were considered (the Parliament
of the Republic of Lithuania 2015). In addition, a following reference is given:
‘the planning process shall take into account environmental, economic and
social interests in a wider Baltic Sea regional framework and shall be in line
within the limits of the Baltic Sea ecosystem services.*! Despite an implicit
mentioning of ecosystem services in a wider Baltic Sea regional context, it is
not entirely clear to what extent, if any at all, the principles of an ecosystem
approach were integrated in the actual Msp planning activities in Lithuania.

In contrast, EA is explicitly defined in the Latvian Marine Environmental
Protection and Management Law (2010 and came into force from 1 Jan 2011) as:
‘comprehensive, scientifically substantiated and integrated approach to man-
agement of human activity to identify adverse impacts on the marine ecosys-
tem and perform efficient measures for reduction of such impacts preserving
integrity and sustainability of the ecosystem’*? This definition has been used

39  The Resolution of the Government of the Republic of Lithuania on the Approval of the
Baltic Sea Environmental Protection Strategy, August 25, 2010, No. 1264.

40 Ibid., 6.

41 Ibid., 4.

42 Marine Environmental Protection and Management Law (Parliament of the Republic of
Latvia 2010) (English version, the document consolidated by State Language Center). The
Spatial Development Law (2011), however, does not explicitly mention EA. Instead
the overlapping planning principle of ‘sustainability’ is referred to as ‘spatial develop-
ment is planned in order to preserve and form a good environmental quality, balanced
economic development, rational use of natural, human and material resources, develop-
ment of the natural and cultural heritage for the present and next generations’, Spatial
Development Planning Law 2011 (Parliament of the Republic of Latvia 20m).
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and applied both in the Latvian MSP process and when developing the msp
Strategic Environmental Assessment (SEA) methodology.4

Concerning the Msp integration challenge of ‘Balance’, the Lithuanian Msp
process sets as a goal ‘to maintain balance between economic development
and good ecological status’*# In addition, sustainable development is empha-
sised as one of the key MsP planning principles to ensure ‘a balance between
regional economic development, social well-being and healthy or (and) resil-
ient ecosystem of the Baltic Sea’#> The wording in these ambitions implies that
the marine environment is a sectoral interest to be considered alongside other
maritime sectors. In other words, the Lithuanian MsP appears to be adopting
a ‘soft’ sustainability approach that looks to ‘balance’ the needs of different
marine sectors without any ‘hard’ preferential treatment of environmental
concerns. Comments made by several interviewed respondents in the case
study also quite directly inferred a ‘soft’ sustainability approach in Lithuania.

On the contrary, a number of actors involved in the Latvian Msp emphasised
that environmental protection is a top priority on the national Msp agenda. In
line with this, MSP was elaborated by explicitly developing and applying an
ecosystem-based methodology, which involved mapping provisioning, regulat-
ing and cultural services to assess the impacts of various sea use scenarios and
proposed permitted uses of Latvian marine areas. In developing this EA, the
descriptors for Good Environmental Status from the EU MSFD were explicitly
drawn on in order to ‘assess the significance of human pressure’. This indicates
an approach where perceived ecological limits informed Msp, presumably
with the aim to make sure that ecosystem services and values are not subjected
to threshold level pressures from proposed use of marine areas and resources.
This ‘hard’ sustainability approach also underpins the argument presented by
a respondent from the regional governmental authority, Kurzeme planning
region, that ‘Latvia has a strong tradition on nature protection. Meanwhile, the
concept of Blue Growth is relatively new and people are not aware of it.

The process of stakeholder involvement in Lithuania was twofold. On the
one hand, the planning process followed official procedures of stakeholder
involvement (e.g. public announcement of the beginning of the planning

43  Ministry of the Environmental Protection and Regional Development, Maritime Spa-
tial Plan for territorial sea and exclusive economic zone of the Republic of Latvia (2015)
Environmental report, 1st draft; Ministry of the Environmental Protection and Regional
Development, Maritime spatial plan for the internal marine waters, territorial waters and
exclusive economic zone of the Republic of Latvia (2016).

44  Comprehensive Plan of the Territory of the Republic of Lithuania Complemented by
Marine Spatial Solutions (Parliament of the Republic of Lithuania 2015 No. 12-1781) 2.

45 Ibid., 4.
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process, official meetings with the inter-ministerial group (comprised of vice
ministers of the respective key ministries) and Msp working group (comprised
of the developers of the plan and the respective people from the Ministry of
Environment). Broader stakeholder involvement was not seen as necessary.
Instead, the public hearing processes of the prepared strategic environmen-
tal assessment (SEA) was considered to be a very good opportunity for other
actors (NGOs, local authorities) to get involved in the process. In addition, Lith-
uanian planners organised one transboundary consultation with Latvia as part
of the Lithuania MSP SEA. Some face-to-face meetings, roundtables and other
workshops were also organised in a strategic way through direct contact with
targeted sectors (Port of Klaipeda, Navy, Maritime Safety Administration) in
order to find solutions to certain problems/potential conflict situations identi-
fied by the planners. The majority of face-to-face meetings and workshops on
national and international level were, however, performed as part of the Eu-
funded project PartiSeaPate.*6 While these project-based activities, according
to a MSP planner, were not part of the so-called official MSP process, the organ-
ised sectoral and transboundary discussions were seen to facilitate the msp
planning process in general.

In Latvia, a Public Participation Strategy was prepared in order to ensure
that all relevant actors are brought in at an early stage of the planning
process.*” During the first phase of the MSP process in Latvia, three open
regional meetings were organised in different coastal areas in March 2015.
During these meetings, the discussion centred on the MsP process, the cur-
rent situation, preliminary results from the stocktaking and Baltic Sea targets
related to environmental processes and values. During the second stage of
the planning process alternative MSP scenarios were developed which were
presented in a second round of regional workshops, which were open to all
stakeholders and public. The planners also organised several individual sec-
toral consultations in the spring and autumn of 2015 to identify and clarify
sectoral need and to get input on a draft Msp. Key sectors such as shipping,
energy, tourism and recreation, fisheries, underwater cultural heritage, nature
conservation and others sectors relevant for sea uses were consulted. Some
of the sectoral meetings were multisector rather than just between the Msp
planners and the target sector. For example, during the meetings with the port
authorities and the offshore wind energy (OWE) sector representatives from

46 <www.partiseapate.eu> accessed 24 Nov 2017.

47  KVeidemane, A Ruskule and S Sprukta, Development of a Maritime Spatial Plan. The
Latvian Recipe 56 pp. (2017) <www.balticscope.eu/events/final-reports/> accessed 24 Nov
2017.
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the environmental sector were also invited to introduce the concept of ‘good
environmental status’ The environmental sector did not meet any major objec-
tions from other sectors during these meetings.

Hence, looking at knowledge integration in the Latvian MSP process, broad
non-expert and expert involvement and input was sought in using the EA to
systematically support decisions by working through relationships between
existing marine values and processes spatially linked to actual and proposed
uses. While participation of broader publics was framed in less ambitious terms
than stakeholder participation (i.e. as receivers of information and opportuni-
ties for consultation), the Latvian MSP process seems to have provided oppor-
tunities from an early stage and onward for significant ‘place-based knowledge’
input by coastal municipalities and government, as well as non-government
sectoral interests. This contrasted with the Lithuanian approach to the devel-
opment of its national MSP, where there was very little scope given for wider
engagement and knowledge integration, and when it did occur it was primarily
as information/consultation at the final stage of plan development.

The outcomes of the respective MSP processes in Lithuania and Latvia are
far from clear since Lithuania is still preparing the implementation program of
the adopted MsP and Latvia is still in the process of the adoption of its Msp.
However, the way that the MSP priorities were set and organised suggests that
there are clear differences to interpreting EA and SD in terms of balance, stake-
holder inclusion and knowledge integration.

3.3 Knowledge and Stakeholder Integration in Polish MsP: The Case of
Fisheries

As described above, at a Baltic-wide level much emphasis has been put on
the role of natural science as the dominant evidence-base underpinning msp
while much less effort has been invested in how to integrate different forms
of knowledge into MsP. Incorporating different forms of socio-cultural knowl-
edge within an EA framework more broadly has posed particular problems for
MsP, both in the Baltic and elsewhere. Here, we explore this issue in the Polish
case, with a particular focus on fisheries.

The legal basis for MsP in Poland has been in place since 2003. Coordina-
tion is undertaken by the Maritime Administration with operational responsi-
bility shared between several sectoral-based ministries.*® During 2008 to 2011,
Poland prepared three maritime pilot plans covering some of its maritime
space. Also across Polish sea space, extensive stocktaking has been undertaken

48 ] Zaucha and others, BONUS BALTSPACE Deliverable 2.1: Baseline-Mapping and
Refined Case Study Design’ (2016) <www.baltspace.eu> accessed 24 Nov 2017.
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as well as detailed studies on current uses, possible future uses and potential
conflicts.*® The Ecosystem Approach has been explicitly applied through-
out the development of these preparatory materials which will be drawn on
to inform the work of developing the national maritime spatial plan, which
began in mid-2016.5°

Poland has experienced significant problems in trying to engage with fishers
in MSp during the national MSp preparatory work described above. At the core
of the problem has been a concern by fishers that their knowledge is not val-
ued or respected and therefore they can have little influence in MSP processes
as indicated in the following quote:

[Decision-makers] do not value the opinion of [fishers] who use the sea
since tens of years because we are not well-organized and do not have
unlimited funds. And, unfortunately, we lose due to lack of money and
they [the offshore energy sector]| win. [Polish fisher]

Polish fishers also accused scientists involved in stock-taking work (i.e.,
mapping of conditions, values and uses (users) in Polish marine space) in
preparation for developing the national Polish MsP of using scientific jargon
with stakeholders in a way that restricts their capacity to engage in meaningful
dialogue, as indicated in the following quotes from fishers:

[Scientific results] were presented, some numbers were shown but it was
all difficult to understand. It was like a professor is giving a lecture to stu-
dents who are not listening to him. [Polish fisher]

Scientists are careless how to communicate their knowledge. They
cannot present it in a way that fishers expect. They show charts, drawing
and bars, but what is the conclusion? [Polish fisher]

The fishers in part were responding to their previous experience in interacting
with scientists over marine governance issues.

The natural scientists involved in MSP in Poland who were interviewed were
not fully aware of how their work is being perceived by the fishers, however,

49  Ibid.

50 ] Zaucha, ‘Sea Basin Maritime Spatial Planning: A Case Study of the Baltic Sea Region
and Poland’ (2014) 50 Mar Policy 34; ] Zaucha and others, BONUS BALTSPACE Deliv-
erable 2.1: Baseline-Mapping and Refined Case Study Design’ (2016) <www.baltspace.eu>
accessed 24 Nov 2017.
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they saw their role as a provider of objective facts to underpin Msp decision-
making, while recognizing that there are likely to be divergent views on this:

I am aware that sometimes fishers say that they can see on the echo-
sounder that [the] sea is full of fish but they cannot fish [because of
conservation measures|. The fact that there is plenty of fish in one place
does not imply that there are many of them in the whole Polish marine
areas, and that it is possible to increase quotas. And here I trust scien-
tific knowledge coming from different disciplines. This knowledge is
extremely important as planners can have their subjective opinions and
fishers might also have different expectations. And all these [conflicting
expectations] need to be considered. [Polish scientist]

Among fishers and scientists and other stakeholders, different views on casual
relationships, responsible agents and solutions to these problems go to the heart
of the current knowledge schism affecting msp in Poland, which has clear links
to EA applications more widely. For example, well before the advent of MsP,
near-shore fishers held strong views that conservation of seals and cormorants
negatively affected their livelihoods.5! While it has been shown that there are
areas where such an effect is discernible, there is little scientific evidence back-
ing the broader spatial validity of this claim. When fishers demand additional
research (because they do not accept the current scientific understanding), it
is not always abundantly clear how such research should be conducted or what
it should be targeted at finding out. Perhaps this is not a Mmsp stakeholder con-
cern that can be addressed with more scientific knowledge, but rather reflects
deeper reservations about feelings of vulnerability about fishers’ rights in the
face of newcomers and what they may see as the strengthening of some actors’
positions in marine governance, e.g., conservation and energy sector. Putting
aside the sustainability concerns of socio-economic exclusion, the example
of the Polish fisheries in Msp shows that EA, in adopting an evidence-based
approach, ought to more fully recognise the challenges raised by scientific
uncertainty/disagreement and the importance of developing approaches to
help reduce and address such challenges. Such an approach would establish
transparent ground rules for interpretation and application of the precau-
tionary principle and how to value different forms of knowledge in decision-
making under conditions of uncertainty. As Johnsen and Hersoug suggest,

51 M Michatek and L Kruk-Dowgialto, ‘Konsultacje spoteczne jako element planowania
ochrony obszaréw natura 2000 na przyktadzie zatoki puckiej, Inzynieria Ekologiczna’
(2015) 42 Ecological Engineering 9.
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fishers are likely to possess more knowledge about conditions at a localised
scale than scientific knowledge.52 Griffin makes a similar point that knowledge
conflicts (or difficulties in integrating knowledge systems) are often attribut-
able to questions of scale, particularly where it is claimed that scientific knowl-
edge has not adequately considered local knowledge and experience often
due to concerns over knowledge credibility or the blurring of the fact/value
distinction.’® The considered inclusion of such localised knowledge may also
work in instances of overt and deeply entrenched conflict to moderate nega-
tive attitudes towards participating in Msp. Knowledge integration involves
engaging in bridging between all forms of knowledge. This may not necessar-
ily mean neutralising power-related imbalances between different forms of
knowledge such as those discussed above in the Polish MsPp, but rather seeing
differences as an inevitable part of bridging processes where deliberation is
required to assess their relevance, meanings and interpretations.

This analysis has shown that an important aspect of the knowledge integra-
tion challenge in Msp and the EA more broadly centres on how to mix sci-
entific knowledge with the knowledge politics of stakeholder participation
in a way that both supports social inclusion and improves the evidence-base
underpinning decisions.

4 Concluding Remarks on Applying an Integration-based Analytical
Framework

In this chapter, we have argued for the need to develop an approach to anal-
yse the complex links between an Ecosystem Approach (EA) and sustainable
development (SD) in marine spatial planning (MsPp). We, furthermore, hypoth-
esized that a focus on MsP integration challenges such as stakeholder and
knowledge integration could provide a basis for generating nuanced insights
into the complex interrelationships between EA and SD in general, and on
social sustainability related issues in particular.

In this final section, we reflect on the utility and applicability of the devel-
oped integration-based analytical framework in the performed case studies,
what key empirical insights were attained, and answer the question, whether

52 JP Johnsen and B Hersoug, ‘Local Empowerment Through the Creation of Coastal Space?’
(2014) 19(2) Ecology and Society 6o.

53  The claim that actors are conflating how the world is (fact) versus how it ought to
be (values). L Griffin, ‘Scales of Knowledge: North Sea Fisheries Governance, the Local
Fisherman and the European Scientist’ (2009) 18(4) Environmental Politics 557.
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identified challenges linked to social sustainability can be addressed as part
of EA or through development of a complementary Socio-cultural Approach?

First, in relation to the utility of the integration-based analytical approach
and key empirical insights, it is obviously premature to draw any definitive or
overarching conclusions on the merits of the developed framework, especially
given the complex contextual nature of the issues being analysed and the few
cases included in this study. Still, in reflecting on the case study outcomes, we
find that the integration-based approach provided key insights on EA and SD
in Msp that were more detailed and processual in nature than what the more
static soft-hard sustainability distinction would have provided. That is, even
though our case studies of some Baltic Sea MSP contexts revealed that diverg-
ing opinions on how to balance or give different preference to environmental
conservation and economic development (i.e. the soft-hard debate) were a key
issue of contention in all case studies, it was only by looking at MSP integration
challenges that we were able to gain insights into how the hard-soft debate also
included social dimensions outside of crude economic or environmental pref-
erencing. This can, for example, be observed in the Polish case, where fishers’
lack of trust in the science-based MSP process and their feelings of vulnerabil-
ity in relation to new forms of sea-space use (e.g. offshore wind energy) exposes
a more fine-grained picture consisting of conflicting knowledge claims and
visions for what type of development and social inclusion should be strived
for. The Lithuanian/Latvian case showed deeply contrasting approaches to
placing boundaries around sectoral involvement in MSP and indeed in stake-
holder engagement in general. Drawing on the analytical framework enabled
us to compare both countries to get greater insights and understandings
of how institutional processes affected or were influential in the formation of
MSP outcomes. More specifically, in Lithuania the involvement of key sectoral
actors resulted in a MSP that tends towards strategic blue growth strategies
whereas Latvia, through its more extensive stakeholder involvement, more
explicitly addresses environmental protection concerns.

We also find that an analysis of MsP integration challenges and, in par-
ticular, social sustainability related issues, may provide better insights into
the legitimacy of MSsP processes, but also potentially into how these pro-
cesses affect socio-ecological outcomes. For example, in the HV WG case, the
consensus-driven process to develop EA guidelines was characterised by a
quite instrumental framing of stakeholder integration. Furthermore, despite
acknowledging the Malawi principle #11 of the need for all relevant forms of
information in EA, the guideline document does not explicitly mention local
or practice-based knowledge integration. Instead, evidence requirements are
mostly linked to scientific knowledge on environmental status, values and
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impacts. Similar challenges for knowledge integration were observed relating
to the inclusion of fishers’ and other stakeholders’ knowledge in the Polish and
Lithuanian MSP processes. Although such instrumental and science-based
framings of stakeholder and knowledge integration could allow a relatively
efficient development of guidelines and plans, it might paper-over differences,
and thereby merely shift conflicts in time and space to, for example, the imple-
mentation of national plans or the management of transboundary activities
such as offshore fisheries or maritime transports.

To summarise this part of the conclusions, we argue that analysis of MSp
integration challenges provides a means for illuminating how EA and SD
are variously conceived and practiced in MSP. Obviously, additional studies are
needed to further develop and validate the approach by, for example, consid-
ering a more comprehensive set of integration challenges and MSP contexts
than presented here. Still, the insights gained here highlight the potential of
the integration approach to disclose aspects of social sustainability (e.g. partic-
ipation, social inclusion, knowledge pluralism) and to add important proces-
sual understandings of how MsPp (as well as associated EA and SD discourses)
unfold in particular MSP contexts. This involves, for example, possibilities to
analyse how balance between policy objectives for environmental conserva-
tion, sustainable use and benefit sharing is arrived at. In concrete situations,
these goals cannot be given equal priority, so to understand how these are
weighted in MSP we need to generate insights into institutional arrangements
and how policy goals are forwarded and negotiated. Here, a focus on integra-
tion as a multidimensional analytical concept is explicitly able to show how
trade-offs, preferences, exclusions, inclusions, and synergies play out in Msp
practice. This then also offers opportunities for better understanding, reflexiv-
ity and evaluation, thereby enhancing MsP capacity to effectively undertake
long-term adaptation. Furthermore, revealing how choices are made between
conservation, sustainable use and benefit sharing has broader democratic ben-
efits in terms of transparency, accountability etc. In a general sense, a renewed
emphasis on the social in EA may also support a shift from focussing on eco-
logical or economics concerns (sometimes in isolation) to adopting a more
comprehensive approach to SD, which better encapsulates notions of human
well-being.

Second, with respect to possibilities to develop the social pillarin EA and MsSP,
the case study results from the Baltic Sea clearly show discrepancies between
stated EA principles relating to social sustainability and MsP in practice. Thus,
while EA is commonly defined as a comprehensive sustainable development
approach with reference to ¢cBD and the Malawi principles (e.g. in the HV WG
guidelines), it is primarily concerned with ecological and economic values and
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trade-offs between these in the specific HV WG guidelines and in the observed
national MSP processes in Lithuania, Poland and Latvia. We acknowledge that
social and cultural aspects are mentioned and included to some extent in the
Latvian MSP process, but the assessment and consideration of such concerns
are substantially addressed by linking them to the importance of specified eco-
system services for particular stakeholder groups such as the marine tourism
sector. Hence, although the Latvian MSP process can be seen as a step in the
right direction, the sector-based ecosystem services approach chosen does not
yet come close to considering the full social pillar as discussed in the academic
debate (i.e. comprehensive social inclusion and deliberation and knowledge
pluralism).5* We also argue that the ecosystem services approach, although
providing a promising way to consider interactions between environmental
and economic interests, is fundamentally problematic in its application of
social and cultural issues because of the inherently contingent and diverging
evaluation and prioritisation of socio-cultural value by various stakeholders
and among the general public.5®

In summary, the above findings show, to borrow Bob Dylan’s famous lyrics,
that the social pillar in the Baltic Sea EA and Msp implementation is, at best
a ‘slow train coming’. However, the timetable of this development of a social
pillar, as well as actual possibilities of reaching close to a final destination of a
comprehensive SD approach in Baltic Sea MsP is presently unclear. Key ques-
tions are thus, whether something can be done to speed up the present devel-
opment or whether there is a possibility for a more fundamental re-routing to
an alternative and faster track?

While probably difficult and time consuming to achieve, we do see several
possibilities for enhancing social inclusion and knowledge pluralism in EA
and MSP processes by developing more detailed guidance and requirements at
EU, pan-Baltic and national levels. One key issue is a need to better assess and
address social/cultural concerns, values and impacts linked to various scenar-
ios. The need for, as well as the current under-emphasis on, social assessment is
commonly pinpointed in the wider academic literature on environmental gov-
ernance as a means to improve the evidence-base underpinning decisions and
to promote social inclusion.>® Social mapping, including intensive participa-
tory processes, linked to environmental planning and development initiatives

54 M Bostrom, ‘A Missing Pillar? Challenges in Theorizing and Practicing Social Sustainabil-
ity’ (2012) 8(1) Sustainability: Science, Practice, and Policy 3.

55 N Small, M Munday and I Durance, ‘The Challenge of Valuing Ecosystem Services That
Have No Material Benefits’ (2017) 44 Global Environmental Change 57.

56 O Renn, Risk Governance: Coping with Uncertainty in A Complex World (Earthscan 2008).
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is also a more common approach in the global south than in the global north.5”
Hence, we argue that such strengthened focus on social mapping of sea space
in MSP can improve the possibilities of the ecosystem services approach to
connect particular ecosystem values/services to communities — not just in
broad sectoral stakeholder terms, but in a way that acknowledges and rec-
ognises the place-based interests and knowledge of different heterogeneous
communities. Such mapping could also reveal insights into social interests/
concerns, socio-cultural/local values and knowledge, enhance understanding
of important connections between land and sea and increase the resolution
and precision of MSP processes. We believe that this can be a particularly
important approach when confronting entrenched conflicts or intensively
used sea spaces as found, for example, between fishers and planning authori-
ties in the Polish case and elsewhere. A social mapping approach may also, in
a general sustainable development sense, be beneficial as a way of connecting
particular ecosystem attributes with human wellbeing.

In addition, relating to knowledge pluralism and social inclusion, we believe
that there are lessons to be learned from European fisheries management on
how the role of science and knowledge integration has taken a ‘democratic
turn’ in the last decades.>® Fisheries management is, like Msp, a complex and
conflictual societal issue associated with significant scientific uncertainty
that has a strong focus on science support in policy development and man-
agement. In the fisheries sector it can, thus, be observed that science support
via the international scientific organisation The International Council for the
Exploration of the Sea (ICES) successively has opened up from a system built
on natural sciences and a clear separation of science and policy, to a more
interdisciplinary and inclusive approach acknowledging and managing also
lack of knowledge and other forms of uncertainty. This development fol-
lows arguments made by proponents of the so-called ‘post-normal science’
concept and was catalysed by a long history of problems in reaching policy
objectives to keep fishing pressures at sustainable levels and infected disagree-
ments between e.g. fishers and scientist on how to interpret the knowledge
and uncertainties at hand.5% Although this shift in fisheries management was

57  SJ Breslow and others, ‘Conceptualizing and operationalizing human wellbeing for eco-
system assessment and management’ (2016) 66 Environmental Science & Policy 250.

58 F Saunders, M Gilek and S Linke, ‘Knowledge for Environmental Governance: Probing
Science-Policy Theory in the Cases of Eutrophication and Fisheries in the Baltic Sea’
(2017) 6 Journal of Environmental Planning and Management 769.

59 SO Funtowicz and JR Ravetz, ‘Science for the Post-Normal Age’ (1993) 25(7) Futures 739;
P Spruijt and others, ‘Roles of Scientists as Policy Advisers on Complex Issues: A Literature
Review’ (2014) 40 Environmental Science & Policy 16; F Saunders, M Gilek and S Linke,
‘Knowledge for Environmental Governance: Probing Science-Policy Theory in the Cases
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neither unproblematic nor devoid of conflict,®® recent studies indicate
that both management of knowledge conflicts and goal achievement have
improved in several respects in the new more ‘democratic’ system.! Hence,
we argue that there are good possibilities to reach similar positive outcomes
in MsP processes by building on post-normal science thinking and lessons
learned from fisheries management. This could possibly promote a more inclu-
sive and grounded stakeholder participation and knowledge integration, while
still filling the explicit EA and MsSP objective of basing the planning on the best
available scientific knowledge.52

Returning a final time to the train analogy, there is, however, a significant
risk that the above discussed ideas for incremental change linked to the devel-
opment of EA practices will not get the ‘social pillar train’ to its final desti-
nation (ie. to a comprehensive sustainable development approach in MsP).
There is, for example, a risk that track-dependencies and institutional inertia
will hinder a further development of the social pillar as part of the EA. After
all, at least in terms of marine governance in the Baltic Sea and elsewhere,
the Ecosystem Approach was first picked up and promoted as an environmen-
tal approach by, for example, HELCOM, and other environmentally-focussed
actors.53 Hence, although EA’s application in MSP processes in theory can be
widened to become a comprehensive SD approach in line with its definition in
¢BD and the Malawi principles, we speculate that this will be hard to achieve
in the short term. As an alternative, we therefore forward the possibility of
developing a parallel and complementary ‘Socio-cultural Approach’ (SA) that
would focus primarily on how issues such as participation, procedural justice,
social inclusion and knowledge pluralism could be focussed and promoted in
MSsP. It is beyond the scope of this chapter to develop specific ideas for how
such a SA could be defined and practiced in MSp. However, we believe that
SA similar to EA should be a science-based approach that in line with ideas
on post-normal science builds on stakeholder involvement, wider knowledge
inclusion and acknowledgement of fundamental uncertainties.

of Eutrophication and Fisheries in the Baltic Sea’ (2017) 6 Journal of Environmental Plan-
ning and Management 769.

60  DCWilson, The Paradoxes of Transparency: Science and the Ecosystem Approach to Fisher-
ies Management in Europe (Amsterdam University Press 2009).

61 F Saunders, M Gilek and S Linke, ‘Knowledge for Environmental Governance: Probing
Science-Policy Theory in the Cases of Eutrophication and Fisheries in the Baltic Sea
(2017) 6 Journal of Environmental Planning and Management 769.

62  Statement on the Ecosystem Approach to the Management of Human Activities (First
Joint Ministerial Meeting of the Helsinki and ospAr Commissions 25-26/6/2003) <www
.ospar.org/about/principles/ecosystem-approach> accessed 24 Nov 2017.

63  Ibid.
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Rounding out this chapter, our concluding reflection is that in order to
realise the EA Malawi principles in MSP practice, a concerted and systematic
approach will need to be adopted that is true to the principles, but sensitive to
local contextual settings. This effort can be supported by paying greater atten-
tion to how to fairly and effectively consider socio-cultural knowledge and
interests in MSPp, through social mapping exercises that link human welfare
with marine space beyond blunt sector-based interest perspectives and con-
ducting meaningful deliberative engagement with a wider array of stakehold-
ers that does not avoid conflict, but enables differences to be openly expressed
and taken into consideration in MSP processes.
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CHAPTER 7

The Ecosystem Approach for the Marine
Environment and the Position of Humans: Lessons
from the EU Natura 2000 Regime

Kees Bastmeijer

1 Introduction: Ecosystem Approach and Sustainability

The ecosystem approach has gained much popularity in legal systems and the
literature relating to the management of marine natural resources. It is gener-
ally presented as an integrated approach (in contrast to approaches that focus
on single species or resources) to protect and restore healthy marine ecosys-
tems and the services that these ecosystems provide.! The approach is embed-
ded in international legal systems as well as in legal systems at the regional,
domestic or even local level. An example of a regional system that is based
on the ecosystem approach is the EU Marine Strategy Framework Directive
(MSFD).2 This directive requires the EU member states to ‘take the necessary
measures to achieve or maintain good environmental status in the marine
environment by the year 2020 at the latest’ (Art. 1(1)). To achieve this objec-
tive ‘[a]daptive management on the basis of the ecosystem approach shall be
applied’ (Art. 3 (5)).

As this book and many other publications illustrate, the ecosystem
approach is a source of rich academic and political debate.? A substantial part
of this debate relates to the question of what the ecosystem approach means
in terms of the level of ambition in protecting marine ecosystems. Of particu-
lar relevance in this context is the relationship between humans and marine
ecosystems. The ecosystem-based approach is ‘generally seen not as a strat-
egy that manages the ecosystems themselves, but rather one that manages the
human activities that have an impact on ecosystems, and takes these effects

1 See Ch.1

2 Directive 2008/56/EC on establishing a framework for community action in the field of
marine environmental policy (2008) OJ L 164/19, 17 June 2008 (hereinafter: Marine Strategy
Framework Directive or MSFD).

3 See, among many other publications, Vito de Lucia, ‘Competing Narratives and Complex
Genealogies: The Ecosystem Approach in International Environmental Law’ (2015) 27 Jour-
nal of Environmental Law g1.
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into account when making management decisions.* However, it is also often
emphasised that the ecosystem approach includes human use, as humans
are also part of the ecosystem. For example, the guidelines on the ecosystem
approach adopted under the Convention of Biological Diversity (CBD)? state
that the ecosystem approach ‘Trecognizes that humans, with their cultural
diversity, are an integral component of many ecosystems'6 This notion is also
reflected in other definitions of the approach: ‘Ecosystem-based management
is an integrated approach to management that considers the entire ecosystem,
including humans’” These perspectives explain why the ecosystem approach
is often connected to the concept of sustainability, or more specifically, the
sustainable use of natural resources.8

Against this backdrop, this chapter aims to contribute to the broader discus-
sion of what the consideration that humans are considered part of the ecosys-
tem should mean for implementing the ecosystem approach. For the purpose
of discussing this theme, this chapter focuses on the area protection regime of
the EU Birds Directive® and the Habitats Directive!? — the Natura 2000 regime —
and its implementation. Due to this focus, and because most experiences with
Natura 2000 relate to the terrestrial environment, the discussion in this chapter

4 Rachel D Long, Anthony Charles and Robert L Stephenson, ‘Key principles of marine
ecosystem-based management’ (2015) 57 Marine Policy 53.

5 Convention of Biological Diversity of the United Nations Conference on the Environment
and Development, Rio de Janeiro, 5 June 1992, UN Doc DP1/307, reprinted in 31 1LM 818.
6 See, among many other documents, Secretariat of the Convention on Biological Diver-

sity, ‘The Ecosystem Approach, CBD Guidelines’ (Montreal: Secretariat of the Convention
on Biological Diversity 2004) <https://www.cbd.int/doc/publications/ea-text-en.pdf>
accessed 15 January 2018, 6.

7 Consensus statement ‘Scientific consensus statement on marine ecosystem-based man-
agement, 21 March 2005, <http://marineplanning.org/wp-content/uploads/2015/07/
Consensusstatement.pdf> accessed 15 January 2018, 1. See also 2: ‘Humans are an integral
part of ecosystems, marine and terrestrial.

8 For instance, the cBD Guidelines on Ecosystem Approach state that the target of achiev-
ing by 2010 a significant reduction of the current rate of biodiversity loss cannot be
reached ‘without fully embracing the ecosystem approach in all activities aimed at the
conservation and sustainable use of biological diversity. See the cBD Guidelines (n 6) 4.

9 Directive 79/409/EEC on the conservation of wild birds, 1979, OJ L 103/1; consolidated
version: Directive 2009/147/EC, O] L 20, 26 January 2010, 7 (hereinafter: Birds Directive).

10  Directive 92/43 on the Conservation of natural habitats and wild fauna and flora, 1992,
0] L 206/7, 22 July 1992 (hereinafter: Habitats Directive).
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will pay less attention to the marine environment, compared to other chapters;
however, for two reasons the chapter is relevant for implementing the ecosys-
tem approach for the marine environment. First, the Natura 2000 regime also
applies to marine ecosystems and, as the European Commission explains,
‘[t]he Habitats and Birds Directives, along with the Marine Strategy Frame-
work Directive, are the environmental pillar of the wider Integrated Maritime
Policy’!! Second, and more importantly, compared to the MSFD much experi-
ence has been gained in implementing the Natura 2000 regime and a very sub-
stantial part of the legal debates focuses on the relationship between human
ambitions and effective protection of nature in the EU. Thus, the experiences
with the Natura 2000 regime may provide important lessons for understanding
the concrete meaning of the consideration that humans are considered part of
the ecosystem for implementing the ecosystem approach.

First, the relevance of the Natura 2000 regime for the marine environ-
ment will briefly be introduced (Section 2 (2.1)). In this section the question
of whether the Natura 2000 regime is based on the ecosystem approach also
receives attention (Section 2 (2.2)). Next, attention focuses on the question
of what the challenges are in applying an ecosystem approach to natural
resources at a moment in time where the ecosystem has already been sub-
stantially affected (Section 3). Based on this understanding, the Natura 2000
regime is related to the ecosystem approach more specifically, with special
attention to the importance of ecological restoration (Section 4). Then it is
time to strengthen the focus on the place of humans in the ecosystem by dis-
cussing some Natura 2000 implementation practices. Various approaches that
have been developed by politicians and other stakeholders in order to weaken
the legal protection of Natura 2000 for the benefit of ‘space for human activi-
ties’ will be discussed (Section 5). Attention will focus on the implementation
practice in The Netherlands, although much of the discussion is relevant for
other member states as well. The final section (Section 6) contains the main
conclusions and some lessons learned that may be useful when implementing
the ecosystem approach under other legal regimes that are relevant for the
marine environment, such as the MSFD.

11 European Commission, ‘Natura 2000 in the marine environment, <http:/ /ec.europa.eu/
environment/nature/natura2ooo/marine/index_en.htm> accessed 15 January 2018.
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2 The Natura 2000 Regime and the Ecosystem Approach

2.1 The Natura 2000 Regime and the Marine Environment'?

The Natura 2000 regime represents — alongside species protection obliga-
tions in both directives — a core legal mechanism for implementing the ‘EU
Biodiversity Strategy to 202012 It has been established under the EU’s Birds
Directive (1979) and Habitats Directive (1992). The Birds Directive prescribes
the designation of natural sites for the protection of bird species listed in its
Annex 1 along with the designation of sites designated for ‘regularly occurring
migratory species not included in Annex I''* The Habitats Directive requires
member states to select and designate ‘sites hosting the natural habitat types
listed in Annex I and habitats of the species listed in Annex II'> Together,
these categories of protected areas constitute the Natura 2000 network, which
is described as a ‘coherent European ecological network of special areas
of conservation’!® To ensure that the network contributes to the objective of
maintaining or restoring natural habitats and species of Community interest
at favourable conservation status,!” Natura 2000 sites enjoy the protection of
Article 6 of the Habitats Directive, which regime will be discussed in more
detail below.

Both the Birds Directive and the Habitats Directive also apply to the
maritime zones where member states have legislative and enforcement
jurisdiction.!® Consequently, in 2007 the European Commission stated in its
Guidelines for the establishment of the Natura 2000 network in the marine
environment:

12 This subparagraph builds on Kees Bastmeijer, ‘Natura 2000 and the Protection of
Wilderness in Europe’ in Kees Bastmeijer (ed), Wilderness Protection in Europe: The Role
of International, European and National Law (Cambridge University Press 2016) 177.

13 European Commission, Our life insurance, our natural capital: an EU biodiversity strategy
to 2020, COM(2011) 244 final, (Brussels: European Commission, 2o11).

14  See Art. 3(2) Habitats Directive.

15  Art. 3(1) of the Habitats Directive. For the procedure of selection and designation see
Art. 4(1) Habitats Directive.

16  Art. 3(1) Habitats Directive. See Art. 4(1) Birds Directive and Art. 3(1), last sentence,
Habitats Directive: ‘The Natura 2000 network shall include the special protection areas
classified by the Member States pursuant to Directive 79/409/EEC".

17  Art. 2(2) Habitats Directive. See also the preamble and Art. 3(1).

18 For a brief discussion on this issue, see European Commission, ‘Guidelines for the estab-
lishment of the Natura 2000 network in the marine environment. Application of the
Habitats and Birds Directives’ (May 2007) <http://ec.europa.eu/environment/nature/
natura2ooo/marine/docs/marine_guidelines.pdf> accessed 15 January 2018, 18. The Com-
mission refers to Case C-6/04 Com v United Kingdom [2005] ECR 1-09017.
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it is expected that Member States propose in the coming years the nec-
essary sites to complete the marine component of Natura 2000 by appli-
cation of the Birds and the Habitats Directives in their internal waters,
Territorial Sea, as well as in their EEZ or other similar declared zones and
in their Continental Shelf area.l®

Today, more than 3000 marine Natura 2000 sites have been designated,?® a
number that is much smaller than the number of terrestrial Natura 2000 sites
(> 20,000 sites). This smaller number of marine sites may partly be explained
by the later start of the implementation process in respect to the marine envi-
ronment, but may also be the consequence of the relatively limited number of
marine habitat types and marine species for which sites must be designated: 9
marine habitat types and 16 species under the Habitats Directive, and 60 bird
species under the Birds Directive.?! As stated by the European Environment
Agency (EEA) in 2015 in respect of the Habitats Directive:

[a]lthough marine ecosystems cover approximately half of the EU’s area,
there are very few Annex 1 habitats and a relatively small number of spe-
cies listed in the annexes of the Habitats Directive. In addition, many of
these species are considered ‘occasional’ or are reported as unknown (up
to 83% in the open ocean ecosystem).22

The implementation of certain provisions of the EU nature directives may
require different approaches for the marine environment, compared to the
terrestrial environment. For instance, in selecting sites and setting site bound-
aries, the provision relating to ‘animal species ranging over wide areas’ will
apply more often in respect of the marine environment: for such species ‘sites
of Community importance shall correspond to the places within the natural
range of such species which present the physical or biological factors essential
to their life and reproduction’.? Approaches in relation to ecological restora-
tion may also be different as active restoration measures may be more feasible
for certain terrestrial ecosystems than for marine ecosystems. Nonetheless, in

19 Ibid, 19.

20 European Commission, ‘Natura 2000 in the Marine Environment), <http://ec.europa.eu/
environment/nature/naturazooo/marine/index_en.htm> accessed 15 January 2018.

21 Ibid.

22 European Environment Agency, ‘State of nature in the EU. Results from reporting under
the nature directives 2007—2012" (Copenhagen =2015) <https://www.eea.europa.eu/
publications/state-of-nature-in-the-eu> accessed 15 January 2018, 8.

23 Art.1(k) Habitats Directive.
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principle the discussion below applies equally to the terrestrial and the marine
environments that fall under the jurisdiction of EU member states.

2.2 The Natura 2000 Regime: Not Explicitly Based on the Ecosystem
Approach

Although in the literature the implementation of Natura 2000 is sometimes
connected to the ecosystem approach,?* the Birds and Habitats Directives, and
more specifically the Natura 2000-regime, have not been based on this con-
cept. Indeed, the concept of ecosystem approach is not mentioned in either
the Birds or the Habitats directives. In fact, the term ‘ecosystem, as such, is not
mentioned at all in the Birds Directive and only once in the Habitats Direc-
tive (in Annex I11, in relation to the criteria for the European Commission’s
assessment of the Community importance of the sites selected by the member
states). In addition, the general Guidance document on Article 6 does not refer
to the concept of an ecosystem approach.?

Various policy documents of the European Commission confirm that it was
not the explicit intention of the EU legislator to base the Natura 2000 system
on the ecosystem approach. For instance, in a document on the relationship
between the MSFD and Natura 2000, available on the website of the European
Commission, it is emphasised that the ecosystem approach distinguishes the
MSFD from the Natura 2000 regime.26 The more recent EU Starter’s Guide
relating to the main nature conservation and water directives also states that

24  See e.g., Javier Cabello, ‘Science-Policy Interfaces and ecosystem services: tools for
the implementation of the ecosystem approach in the Natura 2000 sites’ (presenta-
tion, Prespa: 29-30 May 2015) <http://ec.europa.eu/environment/nature/natura2ooo/
platform/documents/med_grassland_workshop_prespa_158/cabello_prespa_zo15_
en.pdf.> accessed 15 January 2018.

25  European Commission, ‘Managing Natura 2000 Sites. The provisions of Article 6 of the
‘Habitats), Directive 92/43/CEE’ (Luxembourg 2000) <http://ec.europa.eu/environment/
nature/naturazooo/management/docs/art6/provision_of _art6_en.pdf> accessed
15 January 2018.

26  Links between the Marine Strategy Framework Directive (MSFD 2008/56/EC) and the
Nature Directives (Birds Directive 2009/147/EEC (BD) and Habitats Directive 92/43/EEC
(HD)). Interactions, overlaps and potential areas for closer coordination, 27 July 2012,
http://ec.europa.eu/environment/nature/naturazooo/marine/docs/FAQ%z2ofinal%z20
2012-07-27.pdf> accessed 15 January 2018, para 16. See also para 41: ‘The starting point
for the MSFD is a broad ecosystem-based approach to management of human activities
with protected areas recognised as one spatial management mechanism. HBD take a two-
strand, but complementary, approach with protected areas, supported by wider measures
to achieve the conservation of specific habitats and species’.


http://ec.europa.eu/environment/nature/natura2000/platform/documents/med_grassland_workshop_prespa_158/cabello_prespa_2015_en.pdf
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http://ec.europa.eu/environment/nature/natura2000/platform/documents/med_grassland_workshop_prespa_158/cabello_prespa_2015_en.pdf
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_en.pdf
http://ec.europa.eu/environment/nature/natura2000/management/docs/art6/provision_of_art6_en.pdf
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‘[t]he MSFD is the first piece of EU legislation to adopt an ecosystems based
approach aiming at the protection of the full range of marine biodiversity’.2”

2.3 The Natura 2000 Regime: Well Equipped for Implementing an
Ecosystem Approach

While the Birds and Habitats Directives are not explicitly based on the ecosys-

tem approach, the European Commission considers the Natura 2000-regime

as one of the legal components of the implementation of this approach for the

marine environment:

The Commission proposes to implement progressively an ecosystem-
based approach for the management of human activities affecting the
marine [environment, sic], including goals and targets, to ensure bio-
diversity conservation and sustainable use of marine resources. This
approach takes into account the concepts of favourable conservation
status and good ecological status as required by the Habitats and Birds
Directives and the Water Framework Directive.?8

Applying Natura 2000 as one of the components of the ecosystem approach
for the marine environment appears not to be problematic, as the characteris-
tics of the ecosystem approach connect well with the main characteristics and
requirements of the Natura 2000-regime. Examples include the importance of
scientific knowledge in implementing the Directives. For instance, the selec-
tion and designation of Natura 2000 sites may only be based on scientific eco-
logical criteria2® and social and economic interests may not play a role.2° The
EC]J has also emphasized that the process of designating sites must take into
account the natural boundaries of the ecosystem. In relation to the designa-
tion of a site under the Birds Directive, the ECJ has explained in its judgement

27  European Union, ‘A Starter’s Guide. Overview on the main provisions of the Water
Framework Directive, the Marine Strategy Framework Directive, the Birds and Habitats
Directives, and the Floods Directive: similarities and differences’ (2016) <http://ec.europa
.eu/environment/nature/naturazooo/management/docs/starter_guide.pdf> accessed
15 January 2018.

28 European Commission, ‘Guidelines for the establishment of the Natura 2000 network in
the marine environment’ (n 18), 11.

29  Art. 4(1) and 4(2) Birds Directive; Case C-44/95 Regina v United Kingdom [1996] ECR
I-03805, para 26. See also Case C-3/96 Com v The Netherlands [1998] ECR 1-03031, para 60
and Case C-418/04 Com v Ireland [2007] ECR 1-10947, para 39.

30  For Special Protection Areas (spas) under the Birds Directive sites, see Case C-44/95
(n 29), para 27 and para 39. For Special Areas of Conservation (SAcs) under the Habitats
Directive sites, see Case C-371/98 Com v United Kingdom [2000] ECR 1-09235, paras 22—25.
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in case C-418/04 (Commission v Ireland) ‘that spA [Special Protection Areas]
classification cannot be the result of an isolated study of the ornithological
value of each of the areas in question but must be carried out in the light of
the natural boundaries of the wetland ecosystem (...)3! On this basis, the EcJ
concluded that an area, which was used as a feeding ground by bird species for
which a nearby located spa was designated, should have been part of the spa:
‘it is an integral part of the entire wetland ecosystem and for that reason ought
also to have been classified as an spa’32

The integrated approach, based on explicit attention to cumulative impacts,
may also be recognized in the Natura 2000 regime. For instance, Article 6(2) of
the Habitats Directive obliges the government to prevent deterioration, includ-
ing when such deterioration would result from multiple sources. The assess-
ment of plans and projects under Article 6(3) must also take into account pos-
sible cumulative effects on the relevant Natura 2000 site.

A contra-argument for the view that the Natura 2000 regime is well fitted
for implementing the ecosystem approach might relate to the strong focus of
the regime on specific species and habitat types. To a certain extent this is true.
For instance, a site must be selected and designated for the specific species
and habitat types that appear in the site (above the insignificant threshold) at
the moment of selection and designation. The protection of the site must also
relate to these specific values. However, as discussed in more detail elsewhere,33
a closer look at the Natura 2000 regime shows that it leaves considerable space
for adaptive management if this is desirable from the perspective of ecologi-
cal developments. For instance, certain shifts in the abundance of species due
to ecological dynamics or conflicting management requirements for different
Natura 2000 species may be incorporated and anticipated in the conservation
objectives of a site.3* Furthermore, conservation objectives for sites are not

31 Case C-418/04 (n 29) para 142. See R Bijlsma and others, Samenvoeging Natura 2000-
gebieden: Juridische, bestuurlijke en ecologische (on)mogelijkheden, kansen en risico’s
(Wageningen/Tilburg: Alterra and Tilburg University 2012) <https://zoek.officielebekend-
makingen.nl/blg-210188.pdf> accessed 15 January 2018; Hendrik Schoukens and Hans Erik
Woldendorp, ‘Site selection and designation under the Habitats and Birds Directives: a
Sisyphean task?, in Charles-Hubert Born and others (eds), The Habitats Directive in its EU
Environmental Law Context: European Nature’s Best Hope? (Routledge 2015), 36.

32 Case C-418/04 (n 29) para 145.

33  Mirjam Broekmeyer, Kees Bastmeijer and Dana Kamphorst, ‘Towards an Improved
Implementation of the Birds — and Habitats Directives. An inventory of experiences in
Austria, England, Flanders and the Netherlands in relation to two dilemma’s) research
report (Wageningen: Alterra 2017).

34  Opinion AG Kokott in Case C-241/08 Com vs France, 25 June 2009, para 43: ‘If certain
conservation objectives conflict with one another in the sense that the conservation
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set in stone and may be revised if this is necessary for achieving the favour-
able conservation status of species and habitat types at the national level. Even
the selection and designation of sites may require updates, for instance when
new sites qualify as Natura 2000 sites due to successful ecological restoration
efforts. Delisting of sites is in theory possible as well but only under strict con-
ditions (e.g., the decrease of the importance of the size may not result from
non-compliance with the strict provisions of the directives).

Finally, within certain legal boundaries, the Natura 2000 regime also leaves
space for the above discussed view that the ecosystem approach is based
on the acknowledgement that humans are part of the ecosystem and may
therefore benefit from ecosystem services. For instance, with regard to the
position of humans in relation to Natura 2000, the European Commission
explains:

Natura 2000 is not a system of strict nature reserves from which all human
activities would be excluded. (...) The approach to conservation and sus-
tainable use of the Natura 2000 areas is much wider, largely centered on
people working with nature rather than against it. However, Member
States must ensure that the sites are managed in a sustainable manner,
both ecologically and economically.3

Thus, while from a legal perspective the Natura 2000 regime should be applied
on its own merits without an obligation to interpret the relevant provisions
in line with the ecosystem approach, the regime may constitute an important
component of an ecosystem approach in relation to the marine environment.
This constitutes a good basis for studying in more detail the position of humans
in the Natura 2000 regime in order to identify possible lessons for the broader
implementation of the ecosystem approach for the marine environment.

3 An Unfortunate Start for the Ecosystem Approach

In an ideal situation, the ecosystem approach would commence at a moment
in time where ecosystems are complete and healthy and habitat types and
species have a favourable conservation status. Figure 7.1 aims to illustrate this

measures required for one objective adversely affect the achievement of another objec-
tive, then this conflict must be resolved in the context of defining these objectives.

35 European Commission, ‘Natura 2000’ <http://ec.europa.eu/environment/nature/natura
2000/index_en.htm> accessed 15 January 2018, 6.
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FIGURE 7.1 The ecosystem-based approach in the ‘ideal situation’

situation: there is space for human activities with some negative impacts and/
or for sustainable use of resources, because these impacts and/or use is lim-
ited to a size that ensures the continuing favourable conservation status of
the total ecosystem. Sustainable practice and/or the applicable legal regime
should then — based on best available scientific knowledge and the precau-
tionary principle — ensure that the negative impacts from human activities or
exploitation will not exceed a certain level in order to prevent deterioration of
the natural characteristics and to maintain the favourable conservation status
of habitat types and species. In this ideal situation, humans may be part of this
ecosystem?3® subject to the condition of regular monitoring and adaptation to
changes and new knowledge when necessary.

Unfortunately, this ideal situation has seldom been the starting point for
implementing the ecosystem approach under international legal regimes
relating to nature protection or the governance of natural resources. Generally,
such regimes are responses to over-exploitation. Even the 1980 Convention on
the Conservation of Antarctic Marine Living Resources (CAMLR Convention),37
applicable south of the Antarctic convergence and a relatively early example
of a convention that is based on the ecosystem approach, was a response to

36  Figure 7.1 is a simplification of reality as in practice the situation is often more complex.
For instance, due to ecological dynamics the space for human use will change constantly.

37  Convention on the Conservation of Antarctic Marine Living Resources, Canberra, 20 May
1980 (entered into force on 7 April 1982) <https://www.ccamlr.org/en/organisation/camlr
-convention-text> accessed 15 January 2018.
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FIGURE 7.2 The ecosystem-based approach with an unfortunate start

over-exploitation of Antarctic cod.3® For instance, in 1976 the science commu-
nity had observed in relation to fishing (without specifying the species) that
‘large scale harvesting, principally by Ussr vessels’ had taken place during the
previous decade, with peak catches of 400,000 tonnes in 1970, and that ‘the

subsequent decline in catches suggests that the stocks have been affected by

the fishery’.3% Possibly one of the very rare examples of a regime that has been

developed before over-exploitation takes place is the regime on deep sea-

bed mining, although even the deep sea ecosystems may not be considered

pristine.#0

38
39

40

Personal communication with Rosemary Rayfuse, 27 November 2017.

SCOR/SCAR Group on the Living Resources of the Southern Ocean (scor Working Group
54), ‘Report of the meeting held at Woods Hole’ (Usa, 23-24 August 1976, report pub-
lished in (1977) 55 ScARr bulletin, 175) <http://www.scar.org/scar_media/documents/
publications/bulletins/Bulletinss.pdf> accessed 15 January 2018, 179-180. See also the
Convention’s website: ‘Extensive harvesting of fish in the sub-Antarctic during the late
1960s and mid-1970s, along with the emergence of interest in the large-scale exploitation
of Antarctic krill, raised concerns about the sustainability of such fisheries’ <https://www
.ccamlr.org/en/organisation/history-convention> accessed 15 January 2018.

Personal communication with Rosemary Rayfuse, 27 November 2017. See also R Danovaro
and others, ‘An Ecosystem-Based Deep-Ocean Strategy’ (2017) Science 452; Y Henocque,
‘The Crafting of Seabed Mining Ecosystem-Based Management, in R Sharma (ed), Deep-
Sea Mining (Springer 2017).
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In Europe, there is no doubt that the Natura 2000 system did not have the
ideal start as illustrated in Figure 7.1. Almost everywhere in the EU, human
pressures on nature had already been too intensive before the Birds Directive
and Habitats Directive entered into force. This was the reason for adopting
more stringent legislation at the EU level with specific attention for those hab-
itat types and species that were considered most threatened (those listed in
the Annexes to the directives). As illustrated by Figure 7.2, one could state that,
at the moment the directives entered into force, humans had already been
part of the ecosystem without respecting the ecosystem boundaries, resulting
in over-exploitation of nature.

Consequently, Natura 2000 had to deal with damage from the past, which
explains the explicit attention on ecological restoration in the directives.
Recent monitoring of the conservation status of habitats and species of com-
munity importance has made clear that this situation has not changed. In 2015,
based on the reporting under the Birds and Habitats Directives for the period
2007—2012, the European Environment Agency (EEA) concluded that only 21%
of the habitat assessments and 23% of the non-bird species assessments are
favourable and 52% of the bird species are assessed secure.#! Possibly even
more concerning is that most of the trends are not positive; compared to the
previous assessment over the period 2000—2006, the percentages of habitats
and species that had improved were very small (4% habitats, 5% non-bird spe-
cies and under 9% bird species), while a much larger percentage of habitats
and species with unfavourable assessments had deteriorated further (30% of
the habitats, 22% of the non-bird species).4?

4 Prevention of Further Deterioration and Restoration of the
Ecosystem

The above discussion shows that an ecosystem approach in relation to Natura
2000 is problematic as long as the ecosystems are in such a damaged shape.
For an ecosystem approach, characterized by a good balance between human
use and healthy ecosystems as illustrated by Figure 7.1, the implementation of
Natura 2000 should first ensure that ecosystems are restored. For this, two con-
ditions are essential: further deterioration of the natural values of the site due
to new plans, projects or any other causes must be prevented and — in parallel
to this prevention — ecological restoration must be ensured. In theory, Article 6

41 European Environment Agency, ‘State of nature in the EU’ (n 22) 9.
42 Ibid, 9.
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of the Habitats Directive may well address both conditions of preventing fur-
ther deterioration and ensuring ecosystem restoration.

As indicated by the dotted line in Figure 7.3, further deterioration must be
avoided, which is the main subject of Article 6(2) of the Habitats Directive. This
provision obliges member states to avoid ‘the deterioration of natural habitats
and the habitats of species as well as disturbance of the species for which the
areas have been designated, in so far as such disturbance could be significant
in relation to the objectives of this Directive’ Judgments of the EcJ specify that
this means that obstacles for reaching the conservation objectives must be
addressed, regardless of whether they are caused, for instance, by authorised
human activities or natural causes.**> This may not only require the preven-
tion of adverse impacts, but also ‘positive measures to preserve or improve the
state of the area)** such as, for example, the removal of alien species that con-
stitute a threat to a bird species to which the site pertains.*

Furthermore, in terms of the ecosystem approach, the (potential) negative
impacts of plans and projects (e.g., in terms of emissions or the extraction
of natural resources) must not exceed the requirements of sustainable use,
as indicated in Figure 7.3. In theory this is what Article 6(3) of the Habitats
Directive aims to achieve with its requirement that: ‘{a]ny plan or project not
directly connected with or necessary to the management of the site but likely
to have a significant effect thereon, either individually or in combination with
other plans or projects, shall be subject to appropriate assessment of its impli-
cations for the site in view of the site’s conservation objectives’*6 This subsec-
tion further mandates that ‘the competent national authorities shall agree to
the plan or project only after having ascertained that it will not adversely affect
the integrity of the site concerned (...). Relevant case law underlines that the
precautionary principle has been imbedded in this provision; a plan or pro-
ject may not be authorised if there is ‘reasonable scientific doubt’ regarding
the question of whether it ‘is likely to undermine the conservation objectives
of the site concerned’*” Admittedly, the procedure described in Article 6(4)

43  Case C-6/04 (n18) para 34: ‘(...) it is clear that, in implementing Article 6(2) of the Hab-
itats Directive, it may be necessary to adopt both measures intended to avoid external
man-caused impairment and disturbance and measures to prevent natural developments
that may cause the conservation status of species and habitats in SACs to deteriorate’.

44  Case C-418/04 (n 29) para154.

45  Ibid., para 87. This case related to Art. 4(4) Birds Directive, but Art. 6(2) Habitats Directive
may also require positive measures. See Case C-535/07 Com v Austria [2010] ECR 1-09483,
paras 58-59.

46 Art. 6(3) Habitats Directive.

47  See Case C-127/02 Waddensea [2004] ECR 1-07405, paras 48 and 59. See also Case
C-404/09 Com v Spain [2011] ECR 1-1853, para 99; Case C-182/10 Solvay and Others [2012]



208

BASTMEIJER

Natura 2000 regime

Sustainable use

Art. 6(2-4) HD

Favourable

- Conservation
status
Art. 6(2-4) HD ...

Restoration

requirement
Art. 6(1) HD

No
Art. 6(2) HD } deterioration
- » Jime

2018

/ '
No fixed date

Strict limits to
human activities

FIGURE 7.3 Natura 2000 regime: achieving the conservation objectives and restoring the ideal

situation for implementing the ecosystem approach

of the Habitats Directive provides for an exception to this rule, but only under
strict conditions and after taking ‘compensatory measures necessary to ensure
that the overall coherence of Natura 2000 is protected.

In parallel with preventing deterioration and significant negative effects

by plans and projects, Figure 7.3 also illustrates (through the ascending line

towards reaching favourable conservation status of habitat types and species)

that ecological restoration must be ensured.*® This is the main objective of

48

ECLL:EU:C:2012:82, para 67, and Case C-258/11 Sweetman [2013] ECLI:EU:C:2013:220,
para 40.

For comprehensive discussions of the concept of ecological restoration in nature con-
servation law with particular attention for the EU Birds Directive and Habitats Directive,
see Anastasia Telesetsky, An Cliquet and Afshin Akhtar-Khavari, Ecological Restoration
in International Environmental Law (Routledge 2016); Kees Bastmeijer, ‘Ecological Resto-
ration in International Biodiversity Law: A Promising Strategy to Address Our Failure to
Prevent?, in MJS Bowman, P Davies and EJ Goodwin (eds), Research Handbook on Bio-
diversity and Law (Edgar Elgar 2016); and Hendrik Schoukens, ‘Ecological Restoration as
New Environmental Paradigm. A Legal Review of Opportunities and Challenges Within
the Context of EU Environmental Law, With a Particular Focus on the EU Nature Direc-
tives’ (dissertation, Ghent University 2017), 52.
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Article 6(1) of the Habitats Directive, which obliges member states to ‘estab-
lish the necessary conservation measures’ to achieve the site’s conservation
objectives. The objective is to return to the ‘ideal situation’ for implementing
the ecosystem approach (Figure 7.1), although this does not necessarily imply
a return of nature to an untouched wilderness state. Human activities have
influenced ecology for millennia and ecosystems themselves are dynamic as
well. The aim of the EU nature directives is to restore and maintain habitat
types and species to a favourable status of conservation, which in fact also
include species that are typical for semi-natural ecosystems. As noted by
Hendrik Schoukens:

Interestingly, using a pre-human reference state as a stringent baseline
may at some points even stand at odds with the content of some of the
applicable EU environmental directives, for they do not all explicitly
require a return to an undisturbed situation in all contexts. For instance,
the definition of ‘natural habitat’ in the Habitats Directive includes both
‘entirely natural’ and ‘semi-natural’4?

The importance of ecological restoration for the achievement of the objec-
tives of the directives and the EU 2020 biodiversity targets has been broadly
acknowledged. As the EEA concludes: ‘[t]he relatively high proportion of
‘deteriorating’ assessments indicate that substantial conservation efforts
need to be implemented to revert current trends (...).3° More recently, the
European Commission has studied the restoration that will be needed for
achieving the objectives of the directives.>! This attention on ecological res-
toration is not, however, unique to the Natura 2000 regime; the importance of
ecological restoration for achieving conservation objectives is emphasized in
many international nature protection conventions.52

49  Schoukens, ‘Ecological Restoration as New Environmental Paradigm’ (n 48) 52.

50  European Environment Agency, ‘State of nature in the EU’ (n 22) 9.

51  Constance von Briskorn and others, ‘Restoration efforts required for achieving the
objectives of the Birds and Habitats Directives, prepared for the European Commission
(December 2015) <http://ec.europa.eu/environment/nature/knowledge/restauration_
and_naturazoo0o_en.htm> accessed 15 January 2018.

52 Kees Bastmeijer, ‘Ecological Restoration in International Biodiversity Law’ (n 48).
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5 The Place of Humans in the Ecosystem: Attempts to Weaken Natura
2000

The discussion above shows that the Natura 2000 regime is — in theory — well
equipped to prevent further deterioration of the ecosystem and to ensure
the recovery of the ecosystem in order to return to a situation where ecosys-
tem approaches may be applied. From an ecosystem perspective, it could be
stated that the regime is characterised by a number of legal tools to ensure that
humans do not take too dominant a position in the ecosystem. These tools
include the strict prohibition of further deterioration, the obligation to refuse
authorisations if there is reasonable scientific doubt that a plan or project will
cause significant impacts on the Natura 2000 site, strict requirements for allow-
ing exceptions to this rule (e.g. effective compensation) and tools to ensure
ecological restoration. However, project developers as well as politicians who
want to promote economic activities may feel hindered from achieving their
aims because of Natura 2000. Over the last decades, this has resulted in many
different attempts to weaken the Natura 2000 regime and to create more space
for economic development.

One illustrative example of such attempts is the 2009 letter from the former
Dutch Prime Minister Jan Peter Balkenende to Julio Barroso, the former Pres-
ident of the European Commission, in which Balkenende tried to convince
Barroso that the Natura 2000 regime should be amended by deleting the pre-
cautionary principle from Article 6(3) in order to leave more space for balanc-
ing of interests. According to Balkenende:

Natura 2000 fails to strike a balance between ecological value, economic
interests and other uses. This is due mainly to the wording of the precau-
tionary principle. The Netherlands believes the Directives that form the
basis of Natura 2000 need to be brought up to date in order to strike this
balance. The aim should always be sustainable use.53

The response from Barroso emphasised the space for human activities in
Natura 2000 sites, in fact emphasising that humans are part of the ecosystem:
‘The EU Natura Directives explicitly acknowledge that human activities are
part of the environment and the landscape’.5* However, it went on to underline

53  Letter of the Dutch Prime Minister Jan Peter Balkenende to José Manuel Barroso, Presi-
dent of the European Commission, nr 3080107, 13 July 2009.

54  Letter of José Manuel Barroso to Dutch Prime Minister Jan Peter Balkenende, D/2375,
26 October 2009, <http://www.benegora.nl/images/Overdeschreef/2009BriefBarroso
.pdf> accessed 15 January 2018.
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the importance of the legal restrictions designed to ensure that human use
does not result in over-exploitation. As Barroso put it:

They [the Directives] establish safeguards to ensure that economic activ-
ities take due account of nature conservation objectives and that an
acceptable balance between economic interests and nature protection
is achieved.>®

Balkenende’s letter has been only one of the many attempts at various govern-
ance levels to try to weaken the legal regime for the benefit of economic ambi-
tions. Based on the implementation practice in The Netherlands, Figure 7.4
(below) illustrates a number of such approaches and shows that all these
approaches are slowing down or possibly even frustrating the process (as illus-
trated by Figure 7.3) of returning to a healthy ecosystem.

One set of approaches attempts to enlarge the space for economic interests
by avoiding refusals, at the level of concrete plans and projects, of authorisa-
tions under Article 6(3). For example, the Dutch government has sought to
limit the scope of the terms ‘plan and project) and thereby the applicability of
Article 6(3), by excluding the injection of lands with livestock manure from the
definition of a ‘project’. Initiators of projects have also attempted to restrict the
application of Article 6(3) by claiming positive ecological restoration meas-
ures to neutralise negative impacts of a project as a justification for the con-
clusion in an appropriate assessment that the project will not have significant
effects on the integrity of the relevant site. In itself this approach could be
beneficial for reaching the nature conservation objectives while keeping space
for economic activities, but in practice the negative impacts on nature often
preceded the positive effects.

A second approach has been to attempt to limit the effectiveness of com-
pensation under Article 6(4). While experience regarding compensation
under Article 6(4) is limited, as this procedure is seldom followed, experience
in the Netherlands with nature compensation requirements more generally is
not very positive. Compensation is often not implemented and supervision is
limited.>¢ Furthermore, if compensation is carried out, the newly established
natural areas do not always receive legally protected status.57 These practices
slow down the process of ecological restoration of Natura 2000 species and

habitat types.

55  Ibid.
56  Algemene Rekenkamer, ‘Compensatie van schade aan natuurgebieden’ (The Hague, 2014)
16 and 20.

57  Ibid, 15.
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A third approach to enlarge the space for economic activities within the
Natura 2000 regime relates to the level of ambition as reflected by the conser-
vation objectives and management plans for Natura 2000 sites. In the Nether-
lands, during the first Natura 2000 management plan period of 6 years,8 the
national government specifically defined the limited ambition of merely pre-
venting further deterioration, a policy decision which was said to be based on
what was considered reasonable and financially affordable.5® This policy deci-
sion enlarged the space for economic activities during this first plan period:
had the ambitions also been related to restoration, there would have been a
larger chance that effects of plans and projects are assessed to be above the sig-
nificance threshold. In terms of Figure 7.4: the ascending line towards restor-
ing favourable conservation status would have been steeper, leaving less space
for human impacts.

Finally, other approaches to restricting the efficacy of the Natura 2000
regime have included postponement of the deadline for meeting conser-
vation objectives or — even more fundamentally — lowering the level of
ambition of these objectives by adjusting the definitions of ‘favourable con-
servation status’ for species and habitat types. As illustrated by Figure 7.4,
these approaches have also increased the space for economic activities and
have slowed down or frustrated the process of returning ecosystems to a
healthy status.

Although not all these approaches are obviously in violation of the specific
provisions of the directives, they do illustrate the attempts of governments and
other stakeholders to ensure maximum space for economic activities within
the Natura 2000 regime. This observation is important to a better understand-
ing of the position of humans in the ecosystem; even in a system that — within
clearly defined limits — allows for human use of nature and for exonerations
of prohibitions, humans aim for a larger portion of the cake than they would
receive if the ecosystem approach were implemented in good faith. As the lit-
erature makes clear, this is not unique to the implementation of Natura 2000.

58  In principle, management plans relate to a period of 6 years, starting from the date
the plan was formally adopted. This moment of adoption is different for each manage-
ment plan, but generally the first plan period for Dutch Natura 2000 sites falls within the
time period of 2008 to 2020.

59 State Secretary of Economic Affairs, Agriculture and Innovation, letter to the Second
Chamber of the Parliament, 23 February 201, Tweede Kamer, vergaderjaar 2010—2011, 32
670, nr1, 4-5: Tk vind het verantwoord om het ambitieniveau in de eerste beheerplanperi-
ode af te stemmen op wat redelijkerwijs haalbaar en betaalbaar is. De ondergrens vanuit
de richtlijnen is, zonder de uiteindelijke doelen uit het oog te verliezen, het zoveel als
redelijkerwijs mogelijk is behouden van de huidige kwaliteit.
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IV. Humans as part of the ecosystem: Approaches
to enlarge the space for economic activities
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FIGURE 7.4 Humans as part of the ecosystem

Similar practices have been implemented to circumvent the species protection
provisions of the Birds and Habitats Directives,5° as well as other nature con-
servation legislation. Chapron and others discuss ‘the staggering number and
diversity of tactics used to weaken biodiversity legislation across the globe’6!
and conclude that ‘{w]hereas the predicament of the planet’s wild fauna and
flora would have been even worse without the legal protection they have
received so far, the onslaught against biodiversity laws has prevented these
from fully performing their assigned function’.62

Nevertheless, although this conclusion certainly applies to the Natura 2000
regime, the good news for nature protection in the EU is that the Natura 2000
regime is fairly robust. In particular, thanks to its strict legal requirements and
obligations, the active watchdog-role of the European Commission, and the
role of the EcJ, the regime has proven to be quite able to respond to many

60  See Hendrik Schoukens and Kees Bastmeijer, ‘Species Protection in the European Union:
How Strict is Strict? in Charles-Hubert Born and others (eds), The Habitats Directive in
its EU Environmental Law Context (n 31) 121-146, <http://papers.ssrn.com/sol3/papers
.cfm?abstract_id=2390383> accessed 15 January 2018.

61  Guillaume Chapron and others, ‘Bolster legal boundaries to stay within planetary bound-
aries’ (2017) 1(3) Nature Ecology & Evolution 86.

62  Ibid.


http://papers.ssrn.com/sol3/papers.cfm?abstract_id=2390383
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of these challenges fairly effectively. For example, the obligation to achieve
favourable conservation status of species and habitat types is an obligation
of result. Through monitoring and reporting, complaint procedures, and — if
necessary — infringement procedures in the Ecj, the European Commission
requires the member states to achieve this objective. Moreover, the EcJ has
interpreted the provisions of the directives strictly, often explicitly based on
the stated objectives of the directives.53 For example, the EcCJ has rejected
practice of project developers and governments taking positive ecological
restoration measures to neutralise negative impacts of a project as a basis for
justifying the conclusion that the project will not have significant effects on
the integrity of the site in the meaning of Article 6(3). In the Briels and Orleans
judgments,54 the Court explained that this practice is not in line with the pre-
cautionary principle on which Article 6(3) is based and would also result in a
circumvention of the requirements of Article 6(4). Many other such examples
may be provided which, when taken together, indicate that the regime design
is strong enough to ensure a solid basis for long-term ecological restoration and
biodiversity protection in Europe. It is clear that the European Commission is
positive about this role of the Birds and Habitats Directives, as evidenced by
its recent conclusion, on the basis of a comprehensive ‘fitness check), that the
Birds — and Habitats Directives are ‘fit for purpose’.6

6 Conclusions: Natura 2000 Lessons for Implementing the Ecosystem
Approach for the Marine Environment

The Natura 2000 regime is not explicitly based on the ecosystem approach.
Consequently, from a legal perspective the implementation of the regime does
not necessarily have to be based on the requirements and typical character-
istics of the ecosystem approach. However, as discussed in this chapter, the
Natura 2000 regime leaves considerable space for this approach and the char-
acteristics of the ecosystem approach connect well with the requirements of

63  Seee.g., Schoukens and Bastmeijer, ‘Species Protection in the European Union: How Strict
is Strict?” (n 60) and Broekmeyer and others, ‘Towards an Improved Implementation of
the Birds — and Habitats Directives’ (n 33).

64  Case C-521/12 Briels [2014] ECLI:EU:C:2014:330 and Case C-387/15 Orleans [2016]
ECLI:EU:C:2016:583.

65  European Commission, Fitness Check of the EU Natura Legislation (Birds and Habitats
Directives)’ swD(2016) 472 final <http://ec.europa.eu/environment/nature/legislation/
fitness_check/docs/nature_fitness_check.pdf> accessed 15 January 2018.
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the Natura 2000 regime. Moreover, since the Natura 2000 regime also applies to
ecologically important sites in the marine environment, the regime may play
an important role in implementing ecosystem management in the marine
environment. In view of the many years of experiences with the implementa-
tion of the Natura 2000 regime, this chapter focused on the question of what
we can learn from the Natura 2000 regime for our understanding of the con-
sideration that humans are ‘part of the ecosystem, when implementing the
ecosystem approach. Such lessons learned may be of great value when imple-
menting the ecosystem approach for the marine environment.

When taking a closer look at the implementation of Natura 2000 from the
perspective of the ecosystem approach, a first observation is that it had quite an
‘unfortunate start. When the Birds and Habitats directives entered into force,
a very large part of Europe’s biodiversity had already been severely degraded.
The causes of this degradation — such as habitat loss, invasive alien species
and over-exploitation (e.g., hunting and fishing) — make clear that humans
have taken a too dominant position in the ecosystem. This has resulted in a
situation in which the implementation of Natura 2000 has also required — and
still requires — substantial ecological restoration efforts to ensure the recovery
of many species and habitat types. This requirement to restore damage from
the past has resulted in a stricter functioning of the Natura 2000 regime than
otherwise would have been necessary (e.g. stricter interpretation of prohibi-
tions, lower ‘significance’ threshold when assessing plans and projects under
Article 6(3), etc.). Consequently, the first obvious lesson from the Natura
2000 regime and its implementation is that an ecosystem approach should
start when the ecosystem is still robust, intact and healthy. Unfortunately, for
many parts of the marine environment and its resources this lesson comes too
late, however, it may be of relevance for the deep seabed and for parts of the
Polar Regions, particular for areas that are currently ice-covered but which are
expected to become ice-free due to climate change.56 Furthermore, the lesson
may also still be relevant for relatively intact sites within larger impacted nat-
ural areas.

In light of this ‘unfortunate start, the good news is that Article 6 of the
Habitats Directive provides strict legal requirements for fulfilling important
conditions to return the ecosystem to a situation in which the ecosystem
approach can genuinely be implemented. These include the requirements
to ensure ecological restoration through conservation measures (art. 6(1)
Habitats Directive), prevent further deterioration by human activities and

66  Personal communication with Rosemary Rayfuse, 27 November 2017.



216 BASTMEIJER

other causes (art. 6(2) Habitats Directive), prevent significant effects from
plans and projects (art. 6(3) Habitats Directive), and — in case of necessary
exonerations — to require effective compensation (6(4) Habitats Directive).
However, practice shows that full implementation of these requirements has
met much resistance, not only among project developers but also among poli-
ticians. The implementation practice in The Netherlands reveals many differ-
ent approaches taken by companies and governments, aimed at weakening the
system or circumventing limitations deriving from the system for economic
purposes. These approaches appear not to be based on misunderstandings
regarding the aims or requirements of the system, but rather to stem from the
deliberate prioritization of social and economic interests over environmental
ones. Therefore, the second lesson is that, if the aim is to ensure inclusion of
humans as part of an ecosystem in a manner that ensures the ecosystem is
either in or will be restored to intact and healthy conditions, then strict legal
requirements to prevent over-use are essential. This also implies that, in order
to avoid the risk of prioritising short-term (often economic) interests in deci-
sion-making, only limited discretion can be afforded to the balancing of inter-
ests by governments.

This second lesson appears particularly relevant for implementing the
ecosystem approach in relation to Europe’s marine environment. As dis-
tinct from the Natura 2000 regime, the EU legislation relating to the protec-
tion of the marine environment appears to place more explicit emphasis
on the balancing of interests. For example, Article 13(3) of the MSFD states:
‘[w]lhen drawing up the programme of measures pursuant to paragraph 2,
Member States shall give due consideration to sustainable development
and, in particular, to the social and economic impacts of the measures envis-
aged’. Reasonable as this may appear, it runs the risk of giving ‘humans)
through governments, too dominant a position in the ecosystem, thereby
severely limiting the potential effectiveness of the ecosystem approach. Para-
graph 8 of the preamble of the MSFD recognises this risk®” and prioritises the
objective of achieving or maintaining good environmental status in the Com-
munity’s marine environment, stating:

67  For a recognition of weak aspects of the ecosystem approach due to market forces, see
<https://[www.cbd.int/doc/external/iucn/iucn-ecosystem-approach-en.pdf> accessed
15 January 2018.
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By applying an ecosystem-based approach to the management of human
activities while enabling a sustainable use of marine goods and services,
priority should be given to achieving or maintaining good environmental
status in the Community’s marine environment, to continuing its protec-
tion and preservation, and to preventing subsequent deterioration.8

However, the experiences with the Natura 2000 regime show that, if this prior-
ity setting will result in tensions with ambitions relating to economic activities,
such as fisheries, mining activities or energy production, it may be expected
that economic stakeholders and politicians will apply approaches to weaken
the legal system. Some such approaches may be similar to those applied regard-
ing the Natura 2000 regime. For instance, social and economic interests might
compromise a science-based definition of a ‘good environmental status’ The
question of whether such approaches are already being applied falls outside
the scope of this chapter, but further research on this topic appears important.
Such approaches would indicate that the notion that — in implementing an
ecosystem approach — humans should be considered to be part of the ecosys-
tem, is nothing more than an excuse for its over-exploitation.
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Participation and Collaboration






CHAPTER 8

The Ecosystem Approach and Public Engagement
in Ocean Governance: The Case of Maritime Spatial

Planning
Antonia Zervaki*
1 Introduction

The concept of ocean governance entails complex multilevel relations and
processes through which ‘individuals and institutions, public and private)
attempt to manage maritime affairs, accommodate diverse interests and coop-
erate through formal or informal arrangements.! The spectrum of issues falling
under the general rubric of ‘ocean governance’ is extremely broad. It encom-
passes different sectoral policies, ranging from maritime transport, fisheries
and the exploitation of marine resources to marine environmental protec-
tion, blue energy or underwater cultural heritage. Additionally, ocean gover-
nance implicates different levels of decision-making (international, regional,
national and sub-national) and involves various actors that either take part
in decision-making processes or are affected by them, including national and
local authorities, international organizations, private companies, NGOs, local
communities and individuals.

The ecosystem approach to ocean governance has brought to the fore these
complex interrelations since it emphasizes the need for comprehensive man-
agement schemes in ocean affairs; it constitutes a holistic approach to ocean
affairs management that attempts to accommodate environmental with soci-
etal objectives, including the participation of stakeholders and local commu-
nities in the design, implementation and adaptive processes of such plans.

The author would like to cordially thank the editors of this volume for their kind invitation
and their comments.

1 Based on the definition of global governance provided by Commission on Global Gover-
nance, Our Global Neighborhood, <http://www.gdrc.org/u-gov/global-neighbourhood/>
accessed on 5 November 2016.
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Maritime Spatial Planning (MSP) constitutes an integrated management
process that has gained significant momentum during the last decade.?
Initially introduced in the domain of environmental protection, it has
gradually evolved into a multipurpose and multilevel organizational frame-
work, and thus a useful ocean micro-governance model,® founded on the
ecosystem-based approach. MsP is aimed at the comprehensive manage-
ment of different — often conflicting — uses and the preservation of the natural
processes of marine space. What is interesting in the case of Msp is that it
entails a significant degree of societal engagement in its different phases of
development and implementation. This societal engagement is made increas-
ingly challenging with the gradual shift of focus from national to regional Mmsp
ventures,* and to its implementation in areas beyond national jurisdiction.’

2 This is reflected in the UN Secretary General’s Reports on Oceans and the Law of the Sea
since 2007. See <http://www.un.org/depts/los/general_assembly/general_assembly_reports
htm> accessed on 6 November 2016, as well as in the contribution of international or
regional organizations, such as UNESCO or the EU and state practice, see S Jay and others,
‘International Progress in Marine Spatial Planning’ (2013) 27 Ocean Yearbook 171.

3 In political science literature the concept of micro-governance reflects the division of labor
among the institutional arrangements and norms at the international, regional and national
levels (considered to be the macro-structure of governance), policy implementation and
adjustment (meso-level of governance analysis) and the decision-making and management
activities taking place within a specific locality associated with a given community, groups
or individuals. See F Fischer and others (eds), Handbook of Public Policy Analysis. Theory,
Politics and Methods (CRC Press Taylor & Francis Group 2007). In terms of environmental
management, this approach follows the moto ‘think globally, act locally’ introduced by the
environmental movement of the 60s and 7o0s, while it also epitomizes significant parameters
of the ecosystem based approach (n 18), since apart from the localization of (inter)national
policies, the regulation of specific policy areas is conducted through the exercise of individ-
ual or community agency and the use of local knowledge. See M Aynul Islam, ‘Microgov-
ernance: A Prospective Tool of Good Governance in Bangladesh’ (2007) 28 B11SS Journal 1.
The debate on different micro-governance dimensions of maritime affairs is currently in
progress, see Emilie Lindkvist and others, ‘Micro level explanations for emergent patterns of
self-governance arrangements in small-scale fisheries. A modelling approach’ (2017) 12 PLOS
4: €0175532.

4 Apart from the adoption of a Directive on MSP in 2014, see European Parliament and Council
Directive 2014/89/EU of 23 July 2014 establishing a framework for maritime spatial planning
[2014] O] L 257/135 (MsP Directive), the projects financed by the European Union constitute
illustrative examples of this tendency: Plan Bothnia — Preparatory action on maritime spatial
planning in the Baltic Sea (2010-12), BaltSeaPlan — Baltic Sea region programme ‘Introducing
Maritime Spatial Planning in the Baltic Sea’ (2009-12), TPEA — Transboundary Planning in
the European Atlantic — Project on maritime spatial planning in the Atlantic, including the
Celtic Sea and Bay of Biscay (2012—14), ADRIPLAN — ADRiatic Ionian maritime spatial PLAN-
ning (2013-15), SIMCELT — promoting practical cross-border cooperation between EU coun-
tries on the implementation of the maritime spatial planning directive in the Celtic Seas
(2015-17), Baltic SCOPE — Cross-border solutions in Baltic maritime spatial plans (2015-17),
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Public participation, or societal engagement, has been identified as a core
principle of the ecosystem approach in ocean governance. This chapter exam-
ines the issue of public participation in the context of MSP drawing on the
progress achieved at the international, EU and sub-regional levels (including
EU basins, macro-regions and state practice) in order to assess the emerging
discourse on the normative evolution of the principles of public participation
in this domain and its impact on ocean governance.

2 The Concept of Public Involvement and the Ecosystem Based
Approach

The interplay between societal interests and the state apparatus in given policy
domains has long been discussed, especially in terms of citizens’ participation
in decision-making within a given society. Arnstein’s 1969 analysis of the eight
levels of participation in decision-making processes including manipulation,
therapy, information, consultation, placation, partnership, delegated power,
and citizen control is considered to be a classic contribution in this context.
Since then, a shift of focus from citizens to interest groups, from democratic
and social legitimacy to policy efficiency, and from the national sphere of
politics to the international level, has taken place. Indeed, establishing the
linkage between public planning and democratic decision-making in an era
of highly specialized policies and the role of technocrats and experts was
one of the main theoretical preoccupations in the domain of policy analysis
during the 1980s.7 This shift was also mirrored in the inclusion of the concept

MARSPLAN — MSP in the Black Sea (2015-17), SIMNORAT — Atlantic Sea (2017-18), SIMWEST-
MED — Western Mediterranean (2017-18), SUPREME — Eastern Mediterranean (2017-18). See
Commission, ‘Funding MSP cross-border projects’ <https://ec.europa.eu/maritimeaffairs/
policy/maritime_spatial_planning en> accessed on 27 September 2017.

5 UN Environment Programme (Mediterranean Action Plan), ‘Marine Spatial Planning and
the protection of biodiversity beyond national jurisdiction (BBN]J) in the Mediterranean Sea’
(17 February 2017) UNEP(DEPI)/MED WG.431/Inf.8. The European Commission in its vision
for international ocean governance states its intention to promote MSP at a global level and
work toward this end through the elaboration of a proposal ‘for internationally accepted
guidelines’ See Commission, ‘International ocean governance: an agenda for the future of
our oceans’ JOIN (2016) 49 final, 13-14.

6 See SR Arnstein, ‘A Ladder of Citizen Participation’ (1969) 35 Journal of the American
Planning Association 216 <http://lithgow-schmidt.dk/sherry-arnstein/ladder-of-citizen
-participation.html#doe7o> accessed on 22 April 2017.

7 ] DeSario and S Langton, ‘Citizen Participation and Technocracy’ (1984) 3 Public Policy
Review 2, 223; M Grisez Kweit and RW Kewit, ‘The Politics of Policy Analysis: The Role of
Citizen Participation in Analytic Decisionmaking’ (1984) 3 Public Policy Review 2, 234. More
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of public involvement or stakeholders’ involvement in the domain of strategic
management,® as well as in the agenda of international institutions that imple-
mented policy reforms. The World Bank, for example, developed a concrete
methodology for stakeholder analysis to ensure the efficiency of its projects.?
In the decades that followed, research on the non-hierarchical coexistence of
state and non-state actors in the formulation and effective implementation
of decisions as well as in policy change, gained ground. More precisely, the
idea of policy networks and the concept of hybrid governance were introduced
into political science academic discourse.

The concept of policy networks, comprising the ‘actors involved in the for-
mulation and implementation of a policy’ in a given policy domain, focused on
the ‘informal interactions between public and private actors with distinctive,
but interdependent interests, who strive to solve problems of collective action
on a central, non-hierarchical level’l° Building on this approach, hybrid gov-
ernance moved one step further and attempted to create a theoretical prem-
ise for the coexistence of formal and informal institutions and processes (the
term ‘informal’ corresponds to non-governmental agents) where the latter take
over functions that are traditionally performed by states. Hybrid governance
schemes may result from states’ failure to provide basic services and goods to
their population. Nevertheless, they are also related to Western-type govern-
mental structures and international institutions. In Western liberal democra-
cies, the intermingling of formal and informal processes is institutionalized,
and the existence of non-governmental agents is not dependent on the lack of
efficiency of the state apparatus. Regional and international institutions also
follow this practice. Although traditionally restricted to interstate cooperation,
a model that still persists in contemporary international relations, the pursuit
of supranational structures of governance in certain policy domains (espe-
cially at the regional level), the need for social legitimization (as in the case
of the consultation processes in the European Union political environment),
the demand for expertise (in domains such as environmental protection and

specialized dimensions of this issue have gained ground in the more recent academic
debate, e.g. the role of the epistemic community in EU decision-making, see M Lee, ‘The
Legal Institutionalization of public participation in the EU governance of technology’
(June 2014) ECPR Regulatory Governance Conference <https://papers.ssrn.com/sol3/
papers.cfm?abstract_id=2461145> accessed on 2 October 2018.

8 R Edward Freeman, Strategic Management: A Stakeholder Approach (1984, reprinted by
Cambridge University Press 2010).

9 World Bank, ‘Stakeholder Analysis, <http://wwwi.worldbank.org/publicsector/anti
corrupt/PoliticalEconomy/stakeholderanalysis.htm> accessed on 6 November 2016.

10  See TA Borzel, ‘Organizing Babylon — On the different conceptions of policy networks’
(1998) 76 Public Administration 253, 260.
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climate change), and the need to outsource certain functions due to lack of
human and financial resources, have enhanced the role of informal agents in
the decision-making processes as well as in the implementation of interna-
tional policies.!!

Despite these developments, stakeholder involvement in governance and
its linkage to good (ocean) governance as a fundamental element of sustain-
able development!? has been systematically promoted in the domain of envi-
ronmental protection, an issue area that transcends the limits of national
decision-making processes.!® Initially introduced as a principle of environ-
mental management in international declarations and action plans,'* pub-
lic participation was soon incorporated into international treaties such as
the 1992 Convention on Biological Diversity,'® regional instruments such as the
1998 Aarhus Convention,¢ as well as in EU environmental legislation.!” These
texts constitute illustrative examples of the adoption of legally binding com-
mitments on behalf of their contracting parties or of the EU member states

11 See V Boege and others, ‘On Hybrid Political Orders and Emerging States: State Forma-
tion in the Context of ‘Fragility’ (October 2008) Berghof Research Center for Constructive
Conflict Management, <http://edoc.vifapol.de/opus/volltexte/2011/2595/pdf/boege_etal _
handbook.pdf> accessed on 31 May 2017; L Sauvée, ‘Hybrid governance: sketching discrete
alternatives’ (2013) 13 Journal on Chain and Network Science 1. See also, TA Brozel and
T Risse, ‘Dysfunctional State Institutions, Trust and Governance in Areas of Limited State-
hood’ (2016) 10 Regulation & Governance 149.

12 Y-C Chang, Ocean Governance (Springer Briefs in Geography 2012) 32.

13 See N Perkins Spyke, ‘Public Participation in Environmental Decisionmaking at the New
Millennium: Structuring New Spheres of Public Influence’ (1999) 26 Boston College Envi-
ronmental Affairs Law Review 263. For a literature review in stakeholder participation in
the environmental protection regime, see MS Reed, ‘Stakeholder Participation for Envi-
ronmental Management: A Literature Review’ (2008) 141 Biological Conservation 2417
and National Research Council, Public Participation in Environmental Assessment and
Decision Making (The National Academies Press 2008).

14  From the 1992 Rio Declaration on Environment and Development to the recent adop-
tion of the Sustainable Development Goals in 2015. See General Assembly, ‘Report on
the United Nations Conference on Environment and Development’ [1992] A/CONF.151/26
(Vol. 1), Annex 1 — Rio Declaration on Environment and Development and General
Assembly, ‘Transforming our world: the 2030 Agenda for Sustainable Development’ UNGA
Res 70/1 (25 September 2015) UN Doc. A/RES/70/1.

15  Convention on Biological Diversity [1992] 1760 UNTS 79.

16  Convention on Access to Information, Public Participation in Decision-Making and
Access to Justice in Environmental Matters (Aarhus Convention) [1998] 2161 UNTS 447.

17 E.g. European Parliament and Council Directive (EC) 2003/35/EC providing for public
participation in respect of the drawing up of certain plans and programmes relating to
the environment [2003] OJ L156/17.
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concerning certain dimensions of public participation in environmental
decision-making.

The crystallization of the ecosystem approach has widened the spectrum
of pure environmental management principles. Although it lacks a ‘... uni-
versally agreed definition)!8 there is general agreement that implementation
of the ecosystem approach should, inter alia, be ‘inclusive’ in terms of ‘stake-
holder and local communities’ participation in planning, implementation and
management’ and in balancing diverse societal objectives with environmental
protection.!® In this way, the ecosystem approach combines conservation and
sustainable development with social equitability.

In this context, public participation can be broadly defined as the ‘[involve-
ment of | members of the public in the agenda-setting, decision-making and
policy-forming activities of organizations/institutions responsible for policy
development’2? It encompasses various types of public involvement, namely:
(a) public communication in which competent authorities inform the public
about their intentions although the public is not expected to provide any feed-
back to the sponsors of the proposed policy; (b) public consultation in which
the public is invited by the sponsors of the proposed policy to express its opin-
ion which is conveyed to the competent authorities; and, (c) public participa-
tion in which an official dialogue between the sponsors of the new policy and
the public is conveyed, the objectives and the working methods towards their
achievement are negotiated and there is a degree of ‘formal’ stakeholder par-
ticipation in decision-making.?!

In terms of the different phases of public participation these can be classi-
fied based on temporal criteria, namely: ex ante public engagement; involve-
ment in the consultation process; and ex post participation.?? Ex ante public
engagement takes place before the actual policy formulation phase, usually
following competent authorities’ initiatives. However, political parties, most
often not those in power, as well as academic or thematic advocacy groups
such as those espousing environmental or economic concerns, may also
trigger public engagement processes. At this stage, the focus is mainly on

18  United Nations, ‘Report on the Work of the United Nations Open-Ended Informal Con-
sultative Process on Oceans and the Law of the Sea at its Seventh Meeting’ (July 2006)
A/61/156 17, 2 par. 6.

19 Ibid.

20 G Rowe and L Frewer, ‘A Typology of Public Engagement Mechanisms’ (2005) 30 Science,
Technology & Human Values 251, 253.

21 Ibid., 254—256.

22 P André and others, ‘Public Participation. Best Practice Principles’ (August 2006) 1A1A
Special Publication Series 4.
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information — sensitization activities. Involvement in consultation processes
refers to involvement in actual decision-making, and depends on the institu-
tional framework and the political culture??® of a given constituency. Finally,
ex post participation refers to participation in the assessment process and
contribution to adaptive management processes, which is a crucial compo-
nent of the ecosystem-based approach.

Departing from the discussion on the theoretical and normative dimensions
of public participation within the framework of the ecosystem approach, its
practical dimensions in MsP ventures will be examined. Before moving to the
examination of the practice of different actors involved in MsP processes, how-
ever, the role of Msp within the broader context of ocean governance as well
as the institutional landscape for MsP public participation will be analyzed.

3 MsP: A New Philosophy in Ocean Governance?

MSP is a relatively new practice introduced initially to meet the needs of
marine environmental protection at the national level as, for example, in the
case of the Great Barrier Reef in Australia.2* During the 1990s and 2000s
the use of MsP proliferated around the globe.25 At the same time, a gradual
shift occurred from conducting mMsP strictly for environmental management
to a more comprehensive perception of the spatial allocation of human activi-
ties and natural processes in the marine space. The adoption of the first trans-
boundary MsP venture, the Trilateral Wadden Sea Plan,26 revealed the growing
significance of Msp for comprehensive management of marine space both
in terms of the different sectoral policies and spatially, particularly in relation

23 Almond and Verba have defined political culture ‘as the particular distribution of patterns
of orientation toward political objects among the members of the nation’. GA Almond
and S Verba, The Civic Culture. Political Attitudes and Democracy in Five Nations (Sage
1963), 13. The authors have also introduced a typology of orientations, ‘(1) cognitive orien-
tation, that is knowledge of and belief of the political system, its roles and the incumbents
of these roles, its inputs, and its outputs; (2) affective orientation, or feelings about the
political system, its roles, personnel, and performance, and (3) evaluational orientation,
the judgments and opinions about political objects that typically involve the combina-
tion of value standards and criteria with information and feelings’, ibid., 14.

24  JonDay, ‘The need and practice of Monitoring, Evaluating and Adapting Marine Planning
and Management — Lessons from the Great Barrier Reef’ (2008) 32 Mar Policy 823.

25  SJay and others (n 2).

26  Adopted by Germany, the Netherlands and Denmark for the protection of the Wadden
Sea (n 94).
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to the coordination of national policies and uses in a marine area falling within
the jurisdiction of different states.

Despite this progress, however, MsP implementation lacked a common con-
ceptual and normative framework, since it consisted of tailor-made initiatives
developed in specific spatial and institutional contexts. UNESCO was the first
organization to address these issues systematically. In 2006 it organized the
first international workshop on Msp. The outcomes of the workshop included
a Guide for MsP,?7 a technical report,?8 as well as a special issue of the interna-
tional journal, Marine Policy with contributions discussing the different dimen-
sions of MsPp, which appeared in September 2008.2% According to UNESCO’s
workshop outcomes, MSP was defined as ‘a [public]3° process of analyzing and
allocating parts of three-dimensional marine spaces to specific uses, to achieve
ecological, economic and social objectives that are usually specified through
the political process; the MsP process usually results in a comprehensive plan
or vision for a marine region. MSP is an element of [ecosystem-based]3! sea use
management’32

Shortly thereafter, the European Union (EU) provided general guidance on
the meaning and application of MsP. In its Roadmap for msp, published in
2008, the European Commission defined MsP as ‘a tool for improved decision-
making’ that would function as ‘a framework for arbitrating between compet-
ing human activities and managing their impact on the marine environment’
with the ‘objective (...) to balance sectoral interests and achieve sustainable use
of marine resources’3® While in the 2008 Roadmap environmental primacy
is still preserved, two conceptual elements prevail: first, MSP is presented as
purely managerial in character since it is perceived as a governance tool to be
used in order to support existing sectoral policies, and not a process as defined

27 C Ehler and F Douvere, Marine Spatial Planning: A step-by-step approach toward
ecosystem-based management, Intergovernmental Oceanographic Commission (10C)
and Man and the Biosphere Programme, 10c Manual and Guides 53, 1IcAM Dossier, 6
(UNESCO 2009).

28  CEhlerand F Douvere, Visions for a Sea Change. Report of the First International Workshop
on Marine Spatial Planning. Intergovernmental Oceanographic Commission and Man
and the Biosphere Programme, 10¢ Manual and Guides 46, 1cAM Dossier, 3 (UNESCO

2007).

29  <http://www.sciencedirect.com/science/journal/0308597X/32/5?sdc=1> accessed on
17 May 2017.

30  CEhler and F Douvere (n 27),18.

31 Ibid., 7, 10.

32 CEhler and F Douvere (n 28), 13.
33  Commission, ‘Roadmap for Maritime Spatial Planning: Achieving Common Principles in
the EU’ coMm (2008) 791 final, 2.
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by UNESCO; second, the MSP concept transcends its environmental functional
character by being associated with the ‘competitiveness of the EU’s maritime
economy’. It is perceived as a ‘framework providing legal certainty and pre-
dictability’ and promoting ‘investment in such sectors, which include offshore
energy development, shipping and maritime transport, ports development, oil
and gas exploitation and aquaculture, boosting Europe’s capacity to attract for-
eign investment’34

In 2014 the EU adopted the msp Directive, which provided a broader defini-
tion of MsP in line with that adopted within the framework of UNESCO’s 2006
initiative. According to the Directive, MSP is a ‘process by which the relevant
member state’s authorities analyze and organize human activities in marine
areas to achieve ecological, economic and social objectives’3® The Directive’s
provisions are related to the obligations of member states and their position
vis a vis the international ocean governance system. MSP is perceived as ‘the
logical advancement and structuring of obligations and of the use of rights
granted under UNCLOS and a practical tool in assisting member states to
comply with their obligations’36 In this context, member states are obliged
to prepare spatial plans according to their national priorities and institutional
mechanisms. The role of regional institutions’ acquis and structures are also
mentioned in the Directive’s text as the most suitable mechanisms for the
cooperation among neighbouring member states and, wherever possible with
third countries, taking into account the ecological unity of marine space.

In 2017, a second international workshop was organized by UNESCO jointly
with the European Commission (EC).37 The objectives of the workshop
included the dissemination and consolidation of MsP good practices world-
wide, and the linkage of MSP to global ocean governance challenges, including
the implementation of Sustainable Development Goals within the framework
of the UN 2030 Agenda,38 climate change mitigation and adaptation, and man-
agement of areas beyond national jurisdiction.3® This initiative reflects efforts
aimed at promoting inter-institutional coordination, on the one hand, and

34 Ibid.at3.

35  MSP Directive (n 4), article 3 para 2.

36  Ibid., preambular para 7.

37 UNESCO, ‘2nd International Conference on Marine Spatial Planning’ <https://en.un-
esco.org/events/2nd-international-conference-marine-spatial-planning> accessed on
10 December 2017.

38  General Assembly, ‘Transforming our World: The 2030 Agenda for Sustainable Develop-
ment’ (n14).

39 Intergovernmental Oceanographic Commission, European Commission - DG MARE, The
2nd International Conference on Marine/Maritime Spatial Planning, 15-17 March 2017, 10C
Workshop Series 279 (UNESCO 2017).
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the mainstreaming or incorporation into the Msp agenda of new challenges
related to ocean governance, on the other.

The main conclusion to be drawn from this short discussion of the evolu-
tion of Msp, whether at the national level or regionally, is that its basic con-
ceptual premises are consistent with international law allocating states’ rights
and obligations at sea.*° In this context, MsP is founded on the comprehensive
approach of uUNcLOs towards the ‘problems of the ocean space’ which ‘are
closely interrelated and need to be considered as a whole) and on its provi-
sions for ‘bilateral, regional and international cooperation’. However, MSP pro-
cesses seem to ‘modernize’ the traditional governance logic of UNcLOS which
is filtered through the lens of the ecosystem approach, by integrating environ-
mental with concrete economic and societal objectives on the one hand and
promoting transboundary cooperation under common management plans
on the other. In practice this is depicted in the gradual abandonment of the
zoning practice in MsP (which is common in environmental management for
example) in favor of the establishment of ‘multiple use’ marine areas.*!

Additionally, MSP constitutes one of the few, if not the only, governance
tools, whose effective conduct, due to its multifunctional and multilevel char-
acter and the different interests it attempts to balance, depends on the degree
of public trust in MsP ventures.*? The development of societal confidence in
MsP is linked to public participation in relevant decision-making processes.*?
The type of public involvement, as well as the degree of institutionalisation
of the relevant MsP processes are determined mainly by the constitutional
framework and administrative system of different countries. However, as will
be seen below, public engagement in MSP is a complex process, particularly
considering the proliferation of relevant projects at the national level, the lack
of MsP regulation at the international level and the evolution of spatial plan-
ning on an ad hoc basis in different regional marine areas.

40  For a comprehensive analysis of the international legal regime on maritime spatial plan-
ning see Frank Maes, ‘The International Legal Framework for Marine Spatial Planning’
(2008) 32 Mar Policy 797, MRAG, ‘Legal Aspects of Maritime Spatial Planning’ Final Report
to DG Maritime Affairs and Fisheries, Framework Service Contract, No. FISH/2006/09-
LOT-2, October 2008 and HELCOM, ‘Joint HELCOM-VASAB Maritime Spatial Planning
Working Group Report 20102013’ (2013).

41 SJay and others (n 2), Sarah Carr, ‘What Role does Ocean Zoning Play in Marine Spatial
Planning? Viewpoints from the EU, US and China’ (2011) <https://meam.openchannels
.org/news/meam/what-role-does-ocean-zoning-play-marine-spatial-planning
-viewpoints-eu-us-and-china> accessed on 22 February 2018.

42 CEhler and F Douvere (n 27), 40.

43 Ibid.
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4 Public Engagement in MsP: The Emerging International
Institutional Landscape

The evolution and the institutionalization of MSP practice discussed above
have brought to the fore a broad consensus concerning public participation
as a sine qua non for successful Msp projects. This is reflected in the progres-
sive incorporation of participation provisions into soft law documents and
other instruments adopted by international organizations and in the recently
adopted MsP legislation at the EU level.

41 From Soft Law ...
Public trust, as mentioned above, is recognized as the basis for successful
MSP by every international, regional or sub-regional institution or initiative
involved in such processes. Within these contexts, during the last decades we
have witnessed the elaboration of standards, criteria and guidelines address-
ing the different dimensions of public participation as a means for ensuring
the viability of MSP projects in an attempt to address the following issues: who
will be involved (related to stakeholders’ mapping); when (during the prepara-
tion, the decision-making, the assessment phases); in what form (at the (sub)
national or regional levels); and in what degree (participation will be restricted
to information of the public or the participation of the latter in actual deci-
sion-making shall be ensured)?44

Stakeholder mapping, or the identification of ‘groups, individuals, organiza-
tions [and institutions], involved or affected, positively or negatively’,*s by Msp,
constitutes one of the most significant challenges in this process since repre-
sentation gaps may undermine social legitimization, create frictions among
societal partners and mistrust vis a vis the competent authorities.#é Broad
participation of key stakeholders is considered significant in Msp decision-
making since it contributes to wider ‘acceptance, ownership and support’#’
for msP ventures and to confidence building among competent authorities

44  Ibid., 46—48.

45  The definition of R Pomeroy and R Rivera-Guieb, Fishery co-management. A practical
handbook (caBIl Publishing and International Development Research Centre 2006),
mentioned by R Pomeroy and F Douvere, ‘The Engagement of Stakeholders in the Marine
Spatial Planning Process’ (2008) 32 Marine Policy 816, 818.

46  Intergovernmental Oceanographic Commission, European Commission — DG MARE
(n 39), 20.

47  Commission, ‘Roadmap for Maritime Spatial Planning: Achieving Common Principles in
the EU’ (n 33), 9.
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and stakeholders. ‘Broad’ may refer to stakeholders that represent different
interests,*8 or that originate from different countries.*® However, broad does
not mean without a focus. The relationship of stakeholders to the MsP project
in question remains the first criterion to be met for their involvement in the
relevant consultation processes.

According to the guidelines produced by the 2006 uUNEsco workshop on
MSP, several parameters are to be taken into account in defining the correct
target groups.>° The relationship of stakeholders to the resources (economic,
social or cultural) of the specific marine area is prioritized. Another parameter
to be considered is the continuity of this relationship (whether it is linked to
permanent or temporal activities) as well as the gains or losses of different
interest groups that accompany the change or the multiplication of uses of the
marine space envisaged in MSP. Stakeholders may also be assessed in terms of
their capabilities to support management processes in line with the ecosystem
based approach, including the provision of scientific and/or traditional knowl-
edge that ‘can significantly raise the quality of Msp’5! Last, but not least, the
credibility of stakeholders in relation to their motives to be involved in public
participation processes should also be taken into account through the exami-
nation of the consistency of their activity vis a vis their interests.52

Considering the above-mentioned criteria, the safest categorization of
MsP stakeholders encompasses public institutions (other than the compe-
tent authorities for MsP and relevant authorities from neighboring states), the
environmental advocacy community (including both academia and activists),
the ocean users community (shipping, fishermen, the tourist industry, off-
shore energy industry, and so on), local communities (groups with historical
and cultural ties with tangible and intangible elements of the marine space),
political parties (especially via Members of Parliament that have strong ties
with their constituency) and individuals (ranging from experts to individual
participation in communication or consultation processes).>3

48  Ibid.

49 Baltic Marine Environment Protection Commission, ‘Guidelines on transboundary con-
sultations, public participation and co-operation, Laulasmaa, Estonia, 15-16 June 2016,
HOD 50-2016.

50  CEhler and F Douvere (n 27), 44 (box 17).

51 Commission, ‘Roadmap for Maritime Spatial Planning: Achieving Common Principles in
the EU’ (n33), 9.

52 CEhler and F Douvere (n 27), 44 (box 17).

53  See Intergovernmental Oceanographic Commission, European Commission - DG MARE

(n 39).
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Once key stakeholders are identified, competent authorities should deal
with the timing of their involvement. Sustained participation, that is involve-
ment in all stages of the MSP venture, information/communication activities,
as well as decision-making processes concerning planning, implementation
and monitoring of MsP, is considered a good practice.>* In this context, early
engagement of stakeholders is significant not only at the national level but also
through the establishment of formal processes of transboundary information
exchange and consultation as the basis for policy coordination and the avoid-
ance of friction among neighboring countries.>®

Moving to the issue of the extent of public involvement, the first condition
to be fulfilled to create and sustain societal confidence in spatial planning is
that of transparency. This requires that official decisions regarding Mmsp should
be open to public scrutiny. Information activities involving the general pub-
lic constitute the basis for the development of public trust. Thus, once wide
transparency is ensured, and the key stakeholders are identified, competent
authorities must decide on the actual role of stakeholders in Msp decision
making. The factors that determine variations in the degree of public partici-
pation are not always of an institutional nature. According to Douvere ‘[t]he
scope and extent of stakeholder involvement differs greatly from country to
country’ since it ‘largely depend[s] on the political or legal requirements for
participation that already exist in a particular country (...) and is often cultur-
ally influenced’56

Standard-setting processes in this domain are still being developed as MSP
implementation is pursued around the globe.5” However, as discussed below,
certain of these general principles of normative value have been incorporated
in the EU MsP Directive.

54  CEhler and F Douvere (n 27), 43-48. The principles on participation set out in the White
Paper on European Governance call for ‘ensuring wide participation throughout the pol-
icy chain — from conception to implementation, Commission, ‘European Governance:
A White Paper’ coM (2001) 428, 8.

55  As mentioned in Intergovernmental Oceanographic Commission, European Commis-
sion — DG MARE (n 39), the vAsAB-HELCOM Guidelines (n 40) and the 2010 European
Commission Communication, Commission, ‘Maritime Spatial Planning in the EU —
Achievements and Future Development’ coM (2010) 771.

56  F Douvere, Marine spatial planning: Concepts, current practice and linkages to other
management approaches (Ghent University Belgium 2010), 65 <https://biblio.ugent.be/
publication/8509486/file/8509487.pdf> accessed on 18 May 2017.

57  Intergovernmental Oceanographic Commission, European Commission — DG MARE
(n39).
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4.2 ... to Regulation at the Regional Level
In the regional context, in 2014, the EU MSP Directive became the first legally
binding act at the regional level,>® providing for public participation in MSp
decision making processes. According to article g of the Directive ‘member
states shall establish means of public participation by informing all interested
parties and by consulting the relevant stakeholders and authorities, and the
public concerned, at an early stage in the development of maritime spatial
plans, in accordance with relevant provisions established in Union legislation.
Member states shall also ensure that the relevant stakeholders and authorities,
and the public concerned, have access to the plans once they are finalized..
Public participation is conceived in modest terms since article 9 only pro-
vides for informative and consultative processes, leaving to the discretion
of states the option of a more enhanced public involvement. The same goes
for the obligation on the competent authorities to provide access to relevant
stakeholders, authorities and the public concerned, which is limited to access
to the plans ‘once they are finalized’ and not at an earlier stage of elaboration.
Additionally, the Directive stipulates that member states bordering marine
waters are obliged to cooperate (article 11) while, in the case of member states
bordering third states, there is a more tempered reference to cooperation since
member states ‘shall endeavour, where possible, to cooperate with third coun-
tries’ (article 12). Although not explicitly stated or defined in terms of process,
public involvement is implied in these articles, especially if one considers
that the reference in article g to ‘interested parties), ‘relevant stakeholders and
authorities’ and the ‘public concerned’ is not restricted to the national level.
Despite the ample space left for the competent authorities of member states
to decide on the means and the degree of public involvement, reference to ‘rel-
evant provisions established in Union legislation’, should also not be ignored.
The relevant legislative framework comprises, inter alia, the implementation
of the provisions of the Aarhus Convention through Regulation 1367/2006,5°
Directive 2003/35 concerning the drawing up of certain plans and programs

58  For a discussion on the evolution of the legalization process of the EU in the domain
of MsSP, see A Zervaki, ‘The Legalization of Maritime Spatial Planning in the European
Union and its Implications for Maritime Governance’ (2016) 30 Ocean Yearbook 32.

59  European Parliament and Council Regulation (EC)1367/2006 of 6 September 2006 on the
application of the provisions of the Aarhus Convention on Access to Information, Public
Participation in Decision-making and Access to Justice in Environmental Matters to Com-
munity institutions and bodies [2006] O] L 264/13.
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relating to the environment,5° as well as Directive 2003/4 on public access to
environmental information.!

EU legislation concerning environmental assessment is also relevant; com-
petent authorities’ marine plans should comply with the provisions of the
Strategic Environmental Assessment Directive$? concerning consultations
with relevant authorities and the public (Article 6),63 transboundary consul-
tations (Article 7) and information on the adopted plan (Article 9) among EU
member states,5* when the conditions set by the Directive are met. The pro-
visions of the Environmental Impact Assessment Directive concerning public
participation should also be considered at a later stage of the MsP Directive’s
implementation in relation to the realization of the specialized components of
the spatial plans. According to Article 7, consultation among member states is
foreseen where a project is likely to have significant effects in another member
state. The procedure encompasses all stages of public involvement, from pub-
lic communication involving the provision of information to the competent
authorities of the member state to be affected as well as the general public
on its territory, to public consultation aimed at ensuring that the authorities
and the public of the member state to be affected are given an opportunity
to forward their opinion to the competent authority of the member state-
sponsor, and to public participation in decision making through the initiation
of consultations among member states, which may be conducted ‘through an
appropriate joint body’.65

60  Directive 2003/35/EC (n 17).

61  European Parliament and Council Directive (EC) 2003/4 of 28 January 2003 on public
access to environmental information and repealing Council Directive 9o/313/EEC [2003]
OJ L 41/26.

62  European Parliament and Council Directive (EC) 2001/42 of 27 June 2001 on the assess-
ment of the effects of certain plans and programmes on the environment [2001] O] L
197/30 (SEA Directive).

63  In Portugal for example, during the preparation phase of the Plano de Ordenamento
do Espago Maritimo (POEM), a public consultation was organized between 29 Novem-
ber 2010 and 22 February 201, implementing the relevant provisions of Decree-Law
No. 232/2007 (amended by Decree-Law No. 58/2011), that transposed Directive 2001/42/
EC. European Msp Platform, ‘Maritime Spatial Planning Country Information, Portugal
(November 2017)" <https://www.msp-platform.eu/sites/default/files/download/portugal
_o2.11.2017.pdf> accessed 25 September 2018.

64  Asin the case of German MsP in the North Sea and in the Baltic Sea (n 92 and n 93).

65  European Parliament and Council Directive (EU) 2014/52/EU of 16 April 2014 amending
Directive 2011/92/EU on the assessment of the effects of certain public and private pro-
jects on the environment [2014] O] L124/1.
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5 Public Involvement in MsP in Practice

Following the presentation of the evolving MSP patterns and norms at the
international and the European level, this section discusses the actual practice
of MsPp public participation, focusing on the experience of EU member states
and MSP cooperation among national authorities and/or stakeholders at the
sub-regional level. The focus on the EU is intentional since its member states
participate in or constitute the recipients of both international and EU stan-
dard setting processes in this domain.

5.1 Stakeholders’ Mapping and Participation: Identity, Roles and
Objectives

Consistent with the ecosystem approach, Msp should be founded on best
available data and knowledge. The MsP Directive also mentions that (...) it is
essential that member states make use of the best available data and informa-
tion by encouraging the relevant stakeholders to share information.6¢ Thus,
the scientific community is an important partner in the design and implemen-
tation of Mmsp. However, cooperation between scientists and policymakers is
not easy since they do not share a common working methodology or objec-
tives. Considering this relationship from the experience of environmental
protection, the objective character of scientific research may often contradict
the political orientations of policy decisions that are shaped by a plurality of
factors such as societal expectations or economic interests.6” In msp these dif-
ferences may be further accentuated due to the integration of different poli-
cies in a single project. In EU member states the degree of participation of
the scientific community depends on the legal personality of the institution
concerned and its linkage to governmental authorities (if it constitutes a gov-
ernmental agency or not), or on the powers vested in different epistemic insti-
tutions by the competent Msp authorities. In the case of Germany, the Federal
Maritime and Hydrographic Agency (BSH), an agency under the supervision of
the Federal Ministry of Transport, Building and Urban Affairs, is in charge of
MsP for the German exclusive economic zones in the North Sea and the Baltic
Sea.b8 In Greece, the Hellenic Centre for Marine Research as well as relevant

66  ‘(...) and by making use of existing instruments and tools for data collection, such as those
developed in the context of the Marine Knowledge 2020 initiative and Directive 2007/2/
EC of the European Parliament and of the Council’ (preambular para 24).

67  See S Fletcher, ‘Converting science to policy through stakeholders’ involvement: an anal-
ysis of the European Marine Strategy Directive’ (2007) 54 Marine Pollution Bulletin 1881.

68  Federal Maritime and Hydrographic Agency, ‘Federal Government’s provider of mari-
time services' <http://www.deutsche-flagge.de/en/german-flag/flag-state/bsh-federal
-martime-and-hydrographic-agency-1> accessed on 25 September 2018.
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university departments, which are public institutions but not governmental
agents, have been only partially involved in providing the necessary data as
well as participating in the public debate on the priorities for MsP in Greece.®°

Public participation also involves ocean advocacy groups and ocean users.
The contribution of NGoOs, for example, ranges from provision of expertise,
conduct of field work, and participation in monitoring and assessment
activities, to public participation facilitation through the conduct of campaigns
or even undertaking a more activist stance through demonstrations (e.g. in
cases environmental degradation is considered to be linked with the change
in uses of marine space etc.).” The approach of NGOs, especially in the domain
of environmental or human rights protection, is mainly guided by the public
goods approach™ and focuses on the promotion of both monetized and non-
monetized values and benefits in MSP projects.”?

Professional associations on the other hand, advocate the interests of the
individuals engaged in the respective professions. The consent of these asso-
ciations is significant to MSP design and implementation since they have a
significant political leverage in governmental decision-making processes and
policy implementation, and they also contribute to MSP assessment activities.
The added value of these associations is that they may also have a positive
impact on MsP (once their support is granted) through the evolution of profes-
sional attitudes and perceptions towards the uses of the marine space.”

69  Mainly through participation in EU projects such as ADRIPLAN (n 4) or the collaboration
of Greece and Cyprus under the INTERREG programme involving the development of
common MSP methodology and pilot projects to be implemented in the two countries.
See Cross-border Cooperation Programme ‘Greece — Cyprus 2007—2013" <http://www
.mspcygr.info/> accessed 17 September 2017. See also V Vassilopoulou and others, Declara-
tion on the Development of Maritime Spatial Planning in Greece, adopted within the frame-
work of the nth Panhellenic Symposium on Oceanography and Fisheries, organized by the
Hellenic Centre for Marine Research and the University of the Aegean, Lesvos, May 2015,
<http://www.symposia.gr/wp-content/uploads/2015/06/MSP_declaration_web.pdf>
accessed on 2 September 2017.

70 For the multidimensional role of NGos in MsP, see H Calado and others, ‘NGO involve-
ment in marine spatial planning: a way forward?’ (2012) 36 Marine Policy 382.

71 Considering the environment as a non-excludable and non-rivalrous good, most environ-
mental NGOs perceive the marine space ‘as part of the public domain, not owned exclu-
sively or to be benefited by any one group or private interest’ Ehler and Douvere (n 27) 40.

72 See Anne D Guerry and others, ‘Modeling benefits from nature: using ecosystem services
to inform coastal and marine spatial planning’ (2012) 8 International Journal of Biodiver-
sity Science, Ecosystem Services & Management 1-2, 107.

73 The role of fisheries professionals in decision-making processes is significant. See
S Mackinson and others, ‘Engaging stakeholders in fisheries and marine research’ (2o11)
35 Marine Policy 18.
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Last, but not least, the market sector, comprised mainly of companies,”
represents private interests translated into monetary value and their principal
aim is to safeguard their existing and potential economic prospects in MSP.

All the above-mentioned entities participate in the different phases of msp
via formal and informal channels (by lobbying or through the exertion of polit-
ical pressure, e.g. in the domain of investments). In the case of formal public
participation, the establishment in France in 2009 of the Grenelle de la Mer
bringing together government representatives, politicians, scientists, unions
and NGOs in order to define a common framework to integrate maritime and
coastal activities, was, at the time of its launching, one of the most advanced
examples of public participation in maritime policy formulation.” In other
countries MSP has been incorporated into the agenda of consultative bodies
with a broader vision, as in the case of the Federal Council for Sustainable
Development”® in Belgium; an advisory body, with the participation of repre-
sentatives of environmental organizations, the development sector, employers
and employees in the maritime sector and academia. In other cases, advisory
bodies on terrestrial spatial planning have extended their activity to include
MSsP, as in the case of the National Spatial Planning Council? in Greece, the
main consultation body for spatial planning, which includes the participa-
tion of scientists, environmental NGOs, regional authorities and professional
associations. Such bodies can only influence, but not participate in, actual
decision-making; however, their role is important since interested parties are
not only informed, but their opinion is conveyed to the competent authori-
ties, a process which usually triggers public debate, particularly in the regions
concerned.

MsP public participation processes are also open to individuals, but only in
the two first stages: communication and consultation. In Latvia for example,
development of the national MsP included the involvement of individuals
who had an interest in the decision-making or were affected by it. Individuals
received information on the MsP authorities’ intentions via the same channels

74  The shipping industry constitutes an illustrative example in this case. See D Patraiko and
P Holthus, The Shipping Industry and Marine Spatial Planning. A Professional Approach
(The Nautical Institute/World Ocean Council 2013).

75  République Francaise-Ministére de 'Ecologie, de I'Energie, du Développement durable et
de la Mer, ‘Grenelle de la mer: vers un renouveau de la politique maritime?’ <http://www
.vie-publique.fr/actualite/dossier/grenelle-mer/grenelle-mer-vers-renouveau-politique
-maritime.html> accessed on 15 June 2017.

76 Federal Council for Sustainable Development <http://www.frdo-cfdd.be/en> accessed on
18 September 2017.

77  Established under ‘Special Planning. Sustainable Development and other provisions’, Law
4447 [2016] A/241 <http:/[www.elinyae.gr/el/lib_file_upload/241A_2016.1484831674306
.pdf> accessed on 20 September 2017.
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as other stakeholders (press, media, etc) and were able to participate in public
hearings and written comments.”® In Greece, during the consultation for the
transposition of the MsPp Directive in 2016, individuals submitted their com-
ments via the platform managed by the Ministry of Environment. Individual
participation was considered high, given that 68 out of a total of 92 comments
were submitted by individuals.” In some cases, a special invitation is extended
to individual experts, as in the case of the Grenelle de la Mer in France or the
Greek National Spatial Planning Council where experts are appointed by
the Minister of the Environment.89

5.2 Levels of Public Participation in the EU

5.2.1 Public Participation at the National Level

MSP competent authorities are usually the sponsors of public participation
processes. However, due to the multifunctional character of Msp, before they
proceed to the official launching of such processes they usually resort to ‘first-
level’ consultations with other ministries and/or administrative divisions at
the national level. In most cases these consultations are realized within inter-
ministerial committees. Membership in these bodies varies depending on the
distribution of competences related to the maritime space, as well as national
(MSP or other) priorities.

In Portugal, for example, the Plano de Ordenamento do Espago Maritimo
(pOEM ) was designed by the inter-ministerial committee for maritime affairs8!
along with representatives from the autonomous regions of Madeira and
Azores,32 while in Cyprus, the MSP ministerial committee comprises of rep-
resentatives from the Ministries of Transport, Communications and Works,

78  Kristina Veidemane, ‘Stakeholder involvement in development of the Maritime Spa-
tial Plan of Latvian waters’ (2015), <https://www.bonusportal.org/files/4063/Kristina_
Veidemane_Baltic_Environmental Forum_Latvia.pdf> accessed on 18 December 2017.

79  Ministry of Environment and Energy, ‘Consultation site’ <http://www.opengov.gr/
minenv/?p=8366> accessed on 18 December 2017.

80  See Ministry of Environment and Climate Change, ‘Establishment of the National Coun-
cil on Spatial Planning and Sustainable Development, Ministerial Decree of 2nd July 2010,
<http://www.ypeka.gr/LinkClick.aspx?fileticket=QDw%2B2kQwQUI%3D&tabid=508>
accessed 19 September 2017.

81  For the establishment of the Portuguese inter-ministerial committee for maritime affairs
see Portuguese Republic, ‘National Ocean Strategy’ (2007), <http://www.ioc-unesco
.org/images/stories/LawoftheSea/Documents/NationalOceanPolicy/nop.portugal.pdf>
accessed on 2 October 2018.

82  With the support from the Portuguese Water Institute, external consultants, the Insti-
tute for Nature Conservation and Biodiversity, the Structure on the Mission for Maritime
Affairs, the Portuguese Environmental Agency and the Structure on the Mission for the
Extension of the Continental Shelf, as mentioned in H Calado and others, ‘Marine Spatial
Planning: Lessons Learned from the Portuguese Debate (2010) 34 Marine Policy 1341, 1346.
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Foreign Affairs and Defense,®? reflecting not only the functional but also the
political character of the decisions to be taken in this domain (considering
the occupation of the northern part of the country by Turkey). In these coun-
tries, the competent authority, usually a ministry, presides over meetings.
France has opted for centrally located inter-ministerial structures on mar-
itime affairs, an inter-ministerial committee and a Secrétariat Général de la
Mer, both under the Prime Minister.8* In Belgium, where MSP competences
are shared between the central government and the Flemish authorities, the
practice of consultations among ministries as well as respective administra-
tions was popular during the first attempts to conduct MsP.85 In 2012, however,
this process was formalized by the establishment of an advisory committee on
MsP composed of representatives from all federal authorities with maritime
competence and in which the Flemish authorities were also granted consul-
tative status.86 In Greece, an inter-ministerial committee on maritime policy
with broad participation from other ministries and with the possibility of
inviting members of public and private bodies was created under the Ministry
of Mercantile Marine and Island Policy in 2013.87 However, it has never been
convened to discuss the prospects of MSP in Greece, since MSP competence
passed to the Ministry of Environment and Energy (following the adoption of

83  Republic of Cyprus, ‘Strategy for a National Integrated Maritime Policy’, <http://www
.cpa.gov.cy/CPA /userfiles/documents/strategy.pdf> accessed on 18 May 2017. In Cyprus
a ministerial committee on MSP, with the participation of the Ministries of Transport,
Communications and Works, Foreign Affairs and Defense, is also foreseen in the law
for the transposition of the Msp Directive, Republic of Cyprus, ‘Law on Maritime Spa-
tial Planning and other relevant issues’, Law 144(1)/2017 <http://www.cylaw.org/nomoi/
arith/2017_1_144.pdf> accessed on 4 April 2018.

84  Décret n°95-1232 du 22 novembre 1995 relatif au comité interministériel de la mer et
au secrétariat général de la mer, Version consolidée au 16 septembre 2014, <https://www
Jegifrance.gouv.fr/affichTexte.do;jsessionid=3A42EFooCD3D4ED34EF98D7F398Co213
.tpdjo1sv_1?cidTexte=LEGITEXT000005619885&dateTexte=20140916> accessed on 19 Sep-
tember 2017.

85  E Olsen and others, ‘Integration at the Round Table: Marine Spatial Planning in Multi-
Stakeholders Settings’ (October 2014) g (10) PLOS ONE 2, <www.plosone.org> accessed on
10 November 2016.

86  See article 1 of the 2012 Royal Decree, Royaume de Belgique, Arrété royal du 12 novem-
bre 2012 relatif a I'institution d'une commission consultative et a la procédure d’adoption
d'un plan d’aménagement des espaces marins dans les espaces marins belges, <http://
www.etaamb.be/fr/arrete-royal-du-13-novembre-2012_n2012024371.html> accessed on
10 November 2016. For certain issues (e.g. fisheries which is a Flemish competence) con-
sultations among federal and Flemish authorities were conducted at ministerial level.
E Olsen and others (n 85) 3.

87 See Law 4150 [2013] ] A/102, <http://www.nee.gr/downloads/261N4150-2013.pdf> accessed
on 18 May 2017.
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the msp Directive) which was already in charge of the terrestrial spatial plan-
ning. The Ministry of Environment and Energy cooperates with other minis-
tries, primarily through consultations among relevant directorates.88

The second step for national Msp authorities is the initiation of open public
participation processes, in order to convey information to interested parties
(one-way information flow) and to receive feedback from the public via public
hearings, submission of written comments or questionnaires (see discussion
above).

5.2.2 Transboundary Intergovernmental Consultations

Transboundary consultations of an intergovernmental character are primarily
used for the development of national Mmsps. In Belgium, legislation introduced
in 2012, provides for Msp information and consultation processes involving the
Netherlands, France, the United Kingdom and any other countries, if conside-
red necessary.8°

In Sweden, transboundary consultations were used as a tool for prelimi-
nary talks on Msp. The Swedish Agency for Marine and Water Management
(SwAM) convened an intergovernmental consultation on Marine Spatial
Planning in 2013 with the participation of all Baltic Sea countries in order to
identify ‘counterparts for discussing transboundary Msp issues’?? In May 2017,
after the Swedish draft spatial plans for the Gulf of Bothnia, the Baltic Sea and
the Skagerrak and Kattegat region were released, SWAM consulted neighbor-
ing countries.®!

In Germany, public participation also took place during the preparation
phase of the spatial plans for the German EEZ in the North Sea and the Baltic
Sea in 2008. It consisted of the publication of the draft spatial plans and envi-
ronmental reports, and the organization of oral hearings, the first round of
which were conducted with bordering states and the second round which
were conducted with the German authorities and the public. The initial draft
of the Spatial Plans for the German EEZ in the North Sea underwent modest

88  See European MsP Platform, ‘Maritime Spatial Planning Country Information,
Greece (August 2018) <https://www.msp-platform.eu/sites/default/files/download/
greece_31.08.2018.pdf> accessed on 2 October 2018.

89  Inthe Royal Decree of November 2012 (n 86) article 5.

90  See M Matczak and others, Handbook on Multilevel Consultations in MSP (PartiSEA
pate 2014), 36 <http://www.partiseapate.eu/wp-content/uploads/2014/09/PartiSEApate_
handbook-on-multilevel-consultations-in-MSP.pdf> accessed on 20 September 2017.

91  Swedish Agency for Marine and Water Management, ‘Sweden and Marine Spatial
Planning’ <https://www.havochvatten.se/en/swam/eu--international /marine-spatial
-planning.html> accessed 15 December 2017.
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changes after the conclusion of this process.?? Consultations with bordering
states concerning the draft German spatial plan for the Baltic Sea have resulted
in the inclusion of two new priority areas for navigation in the Baltic Sea (south
of Adlergrund shipping route between Swinemiinde (Swinoujscie) and Ystad.®3

Transboundary consultation is also used for the development of regional
MSPs, as in the case of the Trilateral Wadden Sea Plan. The tripartite coopera-
tion developed jointly by Germany, the Netherlands and Denmark, launched
in the late 7os, is aimed at the protection of the ecological unity of the Wad-
den Sea. It was inaugurated with the adoption of the Joint Declaration on
the Protection of the Wadden Sea in 1982. This was used as the basis for the
coordinated development of MSP activities in relation to ecosystem and biodi-
versity protection through the prioritization of ‘the protection of the Wadden
sea region as a whole .... The Declaration was updated in 2010 making explicit
reference to Integrated Coastal Zone Management and MSP activities which
had been incorporated into the Wadden Sea Plan adopted in 1997. Political
leadership and decision-making authority is vested in the Trilateral Sea Gov-
ernmental Council (TsGc), which consists of the competent Ministers of the
respective states and the Wadden Sea Board (wsB), with the participation of
senior officials of the competent ministries or representatives of the decen-
tralized governments from the participating states). The TSGC is convened
every three years and, since the Wadden Sea tripartite cooperation is based
on a political agreement, the decisions adopted appear in the form of political
documents and declarations.%*

92  See European Msp Platform, Federal Maritime and Hydrographic Agency, ‘Spatial Plan
for the German Economic Exclusive Zone in the North Sea, attachment to Ordinance
on Spatial Planning in the German Exclusive Economic Zone in the North Sea (awz
Nordsee-ROV) of September 21st 2009, <https://www.msp-platform.eu/practices/
maritime-spatial-plan-german-eez-north-sea> accessed on 2 October 2018.

93  See European MsP Platform, Federal Maritime and Hydrographic Agency, ‘Spatial Plan
for the German Economic Exclusive Zone in the Baltic Sea, attachment to Ordinance on
Spatial Planning in the German Exclusive Economic Zone in the Baltic Sea (Awz Bal-
tic Sea-rROV) of December 10th 2009’ <https://www.msp-platform.eu/practices/strategic
-environment-assessment-german-eez-baltic-sea> accessed on 2 October 2018.

94  See Trilateral Wadden Sea Cooperation, Joint Declaration on the Protection of the Wad-
den Sea, 9th December 1982 and Sylt Declaration and 2010 Joint Declaration, nth Trilateral
Governmental Conference on the Protection of the Wadden Sea, Westerland/Sylt 18 March
2010 <http://www.waddensea-secretariat.org/trilateral-cooperation/organisational-
structure> accessed on 14 February 2017. In 2012 a Communication Strategy was adopted in
order to ‘ensure a precise (as regards content), topical, transparent, and successful internal
and external communication’ and enhance in this way public support for the protection
of the Wadden Sea. Trilateral Wadden Sea Cooperation, Trilateral Wadden Sea Coopera-
tion Strategy. Communication Guidelines (May 2013) <http://www.waddensea-secretariat
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Another example is the work carried out by the working group for msp
in the Baltic established in 2010 by HELCOM and the Vision and Strategies
around the Baltic Sea (vAsAB) Committee on Spatial Planning and Devel-
opment of the Baltic Sea Region (CSPD/BSR). Membership in this working
group comprises representatives from respective ministries of the HELcom
and VASAB contracting/member states or experts delegated by the latter. The
working group is expected, inter alia, to prepare proposals on transboundary
MSP, to be discussed in the Ministerial Meetings of the two institutions.®> The
guidelines adopted in 2016, provide for ‘cooperation between Msp authorities
at pan-Baltic scale.... as well as ... effective stakeholder engagement at a more
strategic level'96 Public participation is defined, in the guidelines, as ‘the pro-
cess by which an organization consults with interested or affected individuals,
organizations, and government entities before making a decision [... It is con-
sidered as] a two-way communication and collaborative problem solving with
the goal of achieving better and more acceptable solutions’.%7

Finally, bilateral transboundary consultation on an ad hoc basis may
also provide for MsP cooperation prospects as in the case of the Memoran-
dum of Understanding signed between Portugal and the Republic of Cabo
Verde.%8

5.2.3  Transnational Consultations

Resort to transnational consultations is not a rare phenomenon in the mMsp
domain. Transnational consultations transcend the intergovernmental model
of deliberations, where, apart from government representatives or adminis-
tration officials, NGOs, companies and experts from different countries par-
ticipate. There are two types of transnational consultations. The first are those
that combine the participation of state and non-state agents, such as the EU
consultation processes on relevant legislation and policy documents. The sec-
ond type is restricted to non-governmental participants focusing on a specific

.org/sites/default/files/downloads/twsc_com_guidelines_single_pages 2013_may.pdf>
accessed on 12 September 2017.

95  HELCOM-VASAB, ‘Mandate for the Joint Helcom-Vasab Maritime Spatial Planning Work-
ing Group, HELCOM HOD 50-2016/72nd VASAB CSPD/BSR Meeting.

96  Baltic Marine Environment Protection Commission (n 49) 2.

97  Ibid.

98  Memorando de Entendimento entre es Governos da Reptblica Portuguesa e da Reptublica
de Cabo Verde Relativo ao Programa Estratégico de Cooperacdo para o quinquénio
2016—2020 <http://[www.instituto-camoes.pt/images/cooperacao/me_ptcv_jan2016.pdf>
accessed on 17 September 2017.
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ecoregion. The Nordic Marine Think Tank, a network strictly reserved to the
participation of experts in marine and fisheries issues and international coop-
eration, constitutes an example of the second type of transnational consulta-
tions on MSP.190 Another example is the Wadden Sea Forum (wsF) established
under the Wadden Sea tripartite cooperation. WSF is open to the participa-
tion of all key stakeholders ‘so that scientists, policy-makers, resource-users
and conservationists can contribute to the Strategy and Programme of the
Cooperation’1°! In both cases, the systematic engagement in deliberations
concerning specific issues and policies affecting an ecoregion contributes to
the construction of (eco) regional transnational identities founded on the per-
ception of maritime space as an item of the common (in terms of locality)
pubic sphere.192

6 Conclusion

MSP public participation is founded on the normative legacy of the environ-
mental domain. Due to its comprehensive character, however, MSp contrib-
utes to the spill-over of the fundamental conceptual premises of transparency,
public trust and social ownership to other maritime policy domains, especially
those of an economic nature. In practice, this means broadening the spec-
trum of stakeholders already involved in environmental public participation
processes as well as the agenda of the issues on which consensus should be
pursued in order to ensure the social legitimization and sense of ownership
needed for the successful conduct of MSP.

The plurality of issues dealt with in MSP ventures, as well as the increase
of interested parties, has an impact on the way (good) ocean governance is
perceived. The role of the state remains central, but its decision-making power

99  See Andreas Klinke, ‘Democratizing Regional Governance: Public Deliberation and Par-
ticipation in Transboundary Ecoregions’ (2012) 12 Global Environmental Politics 3, 79.

100 The Nordic Marine Think Tank published proposals on an international process in
decision-making in potential MSp ventures in the Nordic area. See The Nordic Marine
Think-Tank, ‘Proposal for improving Decision-making management procedures in envi-
ronment and fisheries Cost — efficiency — democracy in selected procedures in Mar-
itime Spatial Planning (25 January 2015) <http://www.nmtt.org/images/documents/
topics/2014%20msp/proposal%2020150123.pdf> accessed 17 September 2017.

101  Common Wadden Sea Secretariat, ‘Wadden Sea Forum’ <http://www.waddensea
-secretariat.org/management/the-wadden-sea-forum> accessed 19 December 2017.

102 Thomas Risse, A Community of Europeans? Transnational Identities and Public Spheres
(Cornell University Press, 2010).
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seems to be eroded since the primacy of consultations among competent
authorities at the national level or interstate negotiations at the international
level is tempered by the logic of continuous and multilevel societal dialogue
introduced by MsPp. Thus, public involvement in MsP, in line with the ecosys-
tem approach, contributes to the shift from the (inter)governmental logic of
maritime governance or the realist perception of power-sharing among gov-
ernmental actors, where states act as the main protagonists, to a more par-
ticipatory perception of management of ocean affairs, including, apart from
states, other actors such as international organizations, advocacy groups,
ocean users and individuals.

This is accentuated by a number of factors. First, the high degree of spe-
cialization of international maritime relations and its reliance on scientific or
technocratic expertise constrains the political rhetoric of governmental agen-
cies. Second, the transboundary nature of maritime affairs, as well as the dis-
cussion on the prospects of MsP in areas beyond national jurisdiction, brings
to the fore the role of international institutions which already serve as an Msp
agora,'93 providing the political environment for deliberations among govern-
mental but also non-state actors. Third, the prioritization of growth-oriented
uses of the marine space vis a vis environmental protection as depicted in the
EU approach, as well as the impact of the 