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Children, Human Rights and Temporary
Labour Migration

This book focuses on the neglected yet critical issue of how the global migration
of millions of parents as low-waged migrant workers impacts the rights of their
children under international human rights law.

The work provides a systematic analysis and critique of how the restrictive features
of policies governing temporary labour migration interfere with provisions of the
Convention on the Rights of the Child that protect the child-parent relationship and
parental role in children’s lives. Combining social and legal research, it identifies both
potential harms to children’s well-being caused by prolonged child-parent separation
and State duties to protect this relationship, which is deliberately disrupted by tem-
porary labour migration policies. The book boldly argues that States benefitting from
the labour of migrant workers share responsibility under international human rights
law to mitigate harms to the children of these workers, including by supporting
effective measures to maintain transnational child-parent relationships. It identifies
measures to incorporate children’s best interests into temporary labour migration
policies, offering ways to reduce interferences with children’s family rights.

This book fills a gap that emerges at the intersection of child rights studies,
migration research and existing literature on the purported nexus between labour
migration and international development. It will be a valuable resource for aca-
demics, researchers and policymakers working in these areas.

Rasika Ramburuth Jayasuriya has worked for two decades across government,
multilateral and civil society organisations on policy issues related to migration and
children’s rights. She has a PhD from the University of Melbourne’s Law School
and was a doctoral associate at the University of Toronto. Rasika has held posi-
tions as a migration policy specialist at UNICEF and IOM-UN Migration in
Geneva and as a senior policy officer at the Department of Premier and Cabinet in
Victoria, Australia. She is lead author of ‘The Migration of Women Domestic
Workers from Sri Lanka: Protecting the Rights of Children Left Behind” (2015).
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Preface: COVID-19

Since the drafting of this book, we have witnessed a pandemic that has changed the
status quo for migrant workers and their families. While this book does not examine the
ramifications of COVID-19, the fall-out from the pandemic highlights the urgency of
the need to address the impacts of the design and structure of temporary labour
migration programmes and policies on children, parents and families across the globe.

At the individual level, loss of employment and wages during the pandemic has sig-
nificant ramifications for both migrant workers and their families. Globally, remittances
have not declined during the pandemic to the extent originally projected, dropping only
1.6 per cent from US$548 billion in 2019 to US$540 billion in 2020. However, this is
largely because migrant workers were driven to continue supporting their families by
drawing on their savings or cutting their consumption.' Importantly, remittances earned
by an estimated 164 million migrant workers worldwide provide financial support to at
least 800 million family members in low- and middle-income countries (LMIC),
including millions of children.? States have given little attention to the massive impact
that this loss of household income will have on the families of migrant workers, many of
who are dependent on remittances to meet their basic needs. This includes meeting costs
associated with their children’s health and education, a common motivation for parents
to migrate for temporary low-waged work in the first place.

Labour-receiving countries have largely disregarded the socioeconomic impacts
that the mass return of hundreds of thousands of migrant workers in the face of
the pandemic will have on their families, children and labour-sending countries.
For example, by early October 2020, over 230 000 migrant workers had been
repatriated to the Philippines, representing one-tenth of overseas Filipino workers
(OFWs) and 50 per cent of Filipino workers who lost their jobs in the wake of the
pandemic.® This demonstrates the fragility of depending on remittances alone as a
livelihood strategy, particularly when labour-receiving States assume few to no

1 World Bank, ‘Resilience: COVID-19 Cirisis Through a Migration Lens’ (KNOMAD,
Migration and Development Brief 34, May 2021) x.

2 IFAD and the UN Network on Migration (UNNM), ‘The Impact of COVID-19 on
Family Remittances: A Lifeline Cut for Migrant Families’ (UNNM Policy Brief, June
2020) 2.

3 Philippine Overseas Labor Office, cited in World Bank Migration and Remittances
Team, above n 1, 4.



Preface: COVID-19  xv

legal and social responsibilities towards the families and children of migrant
workers in ways that would if they were nationals. In other words, as Newland
states, ‘the cracks in the relationship between migration and development’ have
been revealed in the wake of COVID-19.*

The pandemic has also exposed the huge dependency that labour-receiving
countries have on migrant workers, with many at the front lines of COVID-19
responses and deemed to be essential workers in sectors including healthcare,
childcare, aged care, agriculture, food production, cleaning and transport. How-
ever, at the same time, migrant workers are frequently excluded from social assis-
tance, including unemployment benefits and COVID-19 social protection
measures,” that would have a flow on benefit to their families when workers are
faced with unemployment.

Instead, migrant workers who have lost their jobs during the pandemic are
being returned home without support, placing an unrealistic burden on labour-
sending countries to absorb the economic and social costs associated with sup-
porting these workers and their families. This, again, reflects the structurally
uneven nature of how low-waged temporary labour migration operates at present.
However, as the International Labour Organization has reiterated in the context
of seasonal agricultural work, the COVID-19 pandemic provides an opportunity
to redesign foreign worker schemes and develop bilateral labour migration agree-
ments that are rights-based to ‘potentially reduce the power imbalances between
origin and destination countries’.®

To this end, it is urged that in the design and redesign of temporary labour
migration programmes and policies going forward, children’s rights are brought to
the fore and given the due consideration that they not only deserve, but that
States are obligated to give. This book goes some way to understanding a number
of children’s rights that are affected by temporary labour migration, and it is
strongly welcomed that the ideas and analysis presented here be further developed
and built upon by researchers and policymakers alike.

4 Kathleen Newland, ‘Will International Migration Governance Survive the COVID-19
Pandemic?” (MPI Policy Brief, October 2020) 2.

5 CMW Committee and UN Special Rapporteur on the human rights of migrants, Joint
Guidance Note on the Impacts of the COVID-19 Pandemic on the Human Rights of
Migrants (26 May 2020) 1.

6 International Labour Organization (ILO), ‘Seasonal Migrant Workers’ Schemes:
Rethinking Fundamental Principles and Mechanisms in light of COVID-19” (ILO
Brief, May 2020) 6.
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Introduction

Low-waged, temporary labour migration (TLM) is a global phenomenon that
involves the migration of workers for months or years at a time generally without
their dependent children. As States recruit migrant workers of prime child-rearing
age,! it is inevitable that many are parents of dependent children at the time of
their migration. As a result, millions of children are now growing up with the
prolonged absence of one or both of their parents.? This gives rise to foresecable
potential harms that are associated with child-parent separation for this group of
children. However, the dominant discourse surrounding TLM has, to date,
focused on the potential economic benefits of TLM to both ‘labour-sending’ and
‘labour-receiving’ States® and the families of migrant workers without considering

1 Migrant workers are typically in their early twenties to mid-forties at the time of their
recruitment. For example, Australia’s Pacific Labour Scheme recruits migrant workers
from Pacific Island countries aged 21-45 years to work for up to 3 years in low- and
semi-skilled roles in rural and regional Australia. See Australian Government Depart-
ment of Foreign Affairs and Trade, Frequently Asked Questions about the Pacific Labour
Scheme (November 2018) <https://dfat.gov.au/geo/pacific/engagement/pacific-la
bour-mobility /Pages/frequently-asked-questions.aspx>.

2 These include children in labour-sending countries in Asia, Central and South Amer-
ica, Africa and Eastern Europe. To illustrate, it is estimated that there are over 9 mil-
lion such children in the Philippines (which constitutes roughly 27 per cent of minors
in the Philippines), 1 million in Sri Lanka, 100 000 in Moldova (which equates to 31
per cent of children in Moldova aged 0-14 living without at least one parent who is a
migrant worker), 200 000 in the Ukraine and 300 000 in Ecuador alone. See Melanie
M Reyes, Migration and Filipino Childven Left-Behind: A Literature Review
(UNICEF, 2007) 1; Committee on the Rights of the Child (‘CRC Committee’),
Concluding Observations: Sri Lanka, UN Doc CRC/C/LKA/CO/3-4 (19 October
2010) [44]; Liza Yanovich, Children Left Behind: The Impact of Labor Migration in
Moldova and Ulkraine (23 January 2015) Migration Policy Institute <http://www.
migrationpolicy.org/article /children-left-behind-impact-labor-migration-moldova
-and-ukraine>; United Nations (UN) Children’s Fund (UNICEEF), Children and
Migration (13 October 2017) Global Forum on Migration and Development <http
s://www.gfmd.org/unicef-children-and-migration>.

3 The terms ‘labour-sending’ and ‘labour-receiving’ have been used in this book in the
same fashion as Howe and Owens to capture the notion that certain States pre-
dominantly ‘send’ or ‘receive’ migrant workers on a temporary basis primarily to meet
demands for low-waged labour in receiving countries and generate remittances to raise
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2 Introduction

how parental migration affects children’s rights. This book seeks to counter this
dominant approach by making visible the place of children’s rights in TLM. These
rights cannot continue to be overlooked given the sheer scale of parental migra-
tion being encouraged by States and the projected future growth of this form of
migration.

Put simply, TLM need not be as potentially harmful to the child-parent rela-
tionship as it is at present. This book brings into focus children’s rights that pro-
tect the child-parent relationship under the Convention on the Rights of the Child
(1989) (‘CRC’)* and demonstrates how these rights continue to be unnecessarily
subject to interference by TLM policies without justification by States. Building on
existing knowledge about the potential harms of child-parent separation to chil-
dren, both in the context of migration and more generally, it highlights potential
impacts on children’s rights caused by TLM policies that encourage prolonged
parental migration. Importantly, the central proposition is that conditions asso-
ciated with low-waged temporary labour migration create potential harms to chil-
dren; and that reasonable policy measures are available to States to mitigate these
foreseeable harms. These measures are grounded in universal norms and obliga-
tions that have been accepted by States under the CRC.

While it appears obvious that TLM policies premised on child-parent separation
will have significant implications for children, nowhere has this issue been considered
in light of State obligations under the CRC to protect the child-parent relationship.
Not only does the CRC legally bind States parties to consider the impact of policies
on children’s rights and best interests,” it also heavily presumes that, unless shown
otherwise, it is in children’s best interests to have their relationship with their parents
and family life protected.® As such, the Committee on the Rights of the Child (‘CRC
Committee’) has emphasised the importance of strong mutual attachments between
children and their parents/primary caregivers to meeting children’s physical and
emotional needs, stressing the essential role of parents/primary caregivers as ‘the
major conduit through which young children are able to realise their rights’.”

The near-universal commitment to the CRC, which has been ratified by all
countries except for the United States,® reflects agreement by States about the

national income in sending countries. It is noted that this structure can be considered
to embody neoliberal principles that reflect the existing global economic system that
favours free market capitalism. See Joanna Howe and Rosemary Owens, ‘“Temporary
Labour Migration in the Global Era: The Regulatory Challenges’ in Joanna Howe and
Rosemary Owens (eds), Temporary Labour Migration in the Global Era (Hart Pub-
lishing, 2016) 3, 34, 8.

4 Convention on the Rights of the Child, opened for signature 20 November 1989, 1577

UNTS 3 (entered into force 2 September 1990) (‘CRC).

CRC art 3.

CRCarts 7, 18, 16, 5, 10(2), 27.

CRC Committee, General Comment No 7: Implementing Child Rights in Early

Childhood, 40th sess, UN Doc CRC/C/GC/7/Rev.1 (20 September 2006) para 16

(‘General Comment No 7).

8 The CRC currently has 196 States parties. See UN, Treaty Collection (21 October
2020) <https://treaties.un.org>.
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Introduction 3

applicability of the norms, rights and principles that it establishes.” The CRC also
obliges States parties to give effect to its principles and standards in domestic
policies and law.'® This includes the norm that the child-parent relationship is
central to children’s upbringing and development and, therefore, to be protected
and supported by States.'!

Hence, the CRC is used here to develop a normative and conceptual framework
for understanding the discrete issue of how State obligations under the CRC could
be better fulfilled to reduce interferences by TLM policies with children’s rights. It
is important to recall that children’s rights are held by children as individual rights-
bearers and therefore must be considered by policymakers irrespective of the denial
of family rights to their parents, which occurs when labour-receiving countries
attach family rights to a worker’s citizenship and migration status.'?

Hence, while there are complex and intersecting social, economic and political
issues that drive TLM — discussed briefly in the following chapter — none of these
drivers affect the obligation on States under international human rights law to
openly and comprehensively consider how TLM policies that separate children and
parents affect children’s rights. The discrete purpose of this book is to bring chil-
dren’s family rights into discussions about the development of TLM policies going
forward.

Adopting a rights-based framework

A rights-based framework is used here to achieve three aims. First, to understand
the duty of States under international human rights law to support the child-
parent relationship in the context of TLM. Second, to identify potential harms to
children’s rights that protect the child-parent relationship caused by State-
designed TLM policies. Third, to recommend measures to reduce interferences by
TLM with children’s rights by better supporting the child-parent relationship.

9 Sonia Harris-Short, ‘International Human Rights Law: Imperialist, Inept and Ineftec-
tive? Cultural Relativism and the UN Convention on the Rights of the Child’ (2003)
25(1) Human Rights Quarterly 130, 156.

10 CRC art 4; Mary Crock and Hannah Martin, ‘First Things First: International Law
and the Protection of Migrant Children” in Mary Crock and Lenni Benson (eds),
Protecting Migrant Childven: In Search of Best Practice (Elgar, 2018) 75, 82.

11 CRC Preamble para 6, arts 18, 27.

12 Children as individual rights-bearers and the significance of citizenship are discussed in
Chapter 6 (see Sections 6.3.2 and 6.3.4). See also Susan Kneebone, ‘Transnational
Labour Migrants: Whose Responsibility?” in Fiona Jenkins, Mark Nolan and Kim
Rubenstein (eds), Allegiance and Identity in a Globalised World (Cambridge Uni-
versity Press, 2014) 426, 4268, 445—-6; Nicola Piper and Stefan Rother, ‘Editorial:
Migration and Democracy: Citizenship and Human Rights from a Multi-level Per-
spective’ (2015) 53(3) International Migration 3; Christl Kessler, ‘Democratic Citi-
zenship and Labour Migration in East Asia: Mapping Fields of Enquiry (2009) 8(2)
European Journal of East Asian Studies 181; Mary Crock and Lenni B Benson, ‘Cen-
tral Issues in the Protection of Child Migrants’ in Mary Crock and Lenni Benson
(eds), Protecting Migrant Childven: In Search of Best Practice (Elgar, 2018) 1, 21.
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Each aim fills a void in the existing discourse surrounding TLM. Together, they
are intended to improve understanding about how and why States must act to
mitigate potential harms to children’s rights arising from TLM policies.

) Improving our undevstanding of State duties to support the child-pavent
velationship in the context of temporvary labour migration (TLM)

To date, interferences with human rights in the context of TLM have been largely
understood in relation to the violation of the rights of adult workers.'? States have
recognised the susceptibility of migrant workers to human rights abuses inherent
in working conditions associated with low-waged work and temporary migration
status.'* However, there is a complete omission by States as to how TLM policies
that require parental migration without dependent children may affect children’s
rights protected under international human rights law.

To ensure that children’s rights are not arbitrarily interfered with, human rights
law requires States to justify measures that limit children’s rights. This involves
showing that limitations on children’s rights caused by structural features of TLM
policies pursue a legitimate aim and are necessary, reasonable and proportionate to
that aim.'® The principle of proportionality requires there to be a rational con-
nection between the measures employed and the aim being pursued;'®and the use
of those measures reasonably available that would least restrict the rights in ques-
tion.!” At present, 70 States — labour-receiving or labour-sending — have made any

13 See, eg, Amnesty International, ‘Abusive Labour Migration Policies’ (Submission to the
UN Committee on Migrant Workers’ Day of General Discussion on Workplace Exploi-
tation and Workplace Protection, 7 April 2014); Human Rights Watch, Exported and
Exposed: Abuses against Sri Lankan Domestic Workers in Saudi Avabia, Kuwait, Lebanon,
and the United Arab Emirates (Human Rights Watch, 2007); Committee on the Pro-
tection of the Rights of all Migrant Workers and Members of Their Families (‘CMW
Committee’), General Comment No 1 on Migrant Domestic Workers, 13™ sess, UN Doc
CMW/C/GC/1 (23 February 2011); Nicola Piper, ‘The “Migration-Development
Nexus” Revisited from a Rights Perspective’ (2008) 7(3) Journal of Human Rights 282;
Stuart Rosewarne, “Temporary International Labour Migration and Development in
South and Southeast Asia’ (2012) 18(2) Feminist Economics 63.

14 See, eg, Standing Committee on Human Resources, Skills and Social Development
and the Status of Persons with Disabilities, Parliament of Canada, Temporary Foreign
Worker Program (2016) 31; Sri Lankan Ministry for Foreign Employment Promotion
and Welfare, National Labour Migration Policy for Sri Lanka (Government of Sri
Lanka, October 2008) 10, 19, 45.

15 Siracusa Principles on the Limitation and Derogation Provisions in the International
Covenant on Civil and Political Rights, UN ESCOR, 41* sess, UN Doc E/CN.4/
1985,/4 (28 September 1984) annex pt I A para 10 (‘Siracusa Principles’); Human
Rights Committee, CCPR General Comment No 27: Freedom of Movement (Article
12), 67™ sess, 1783™ mtg, UN Doc CCPR/C/21/Rev.1/Add.9 (1 November
1999) para 14 (‘CCPR General Comment No 27).

16 John Eekelaar and John Tobin, ‘Article 3. The Best Interests of the Child” in J Tobin
(ed), The UN Convention on the Rights of the Child: A Commentary (OUP, 2019) 73,
97.

17 Siracusa Principles, UN Doc E/CN.4,/1984 /4, annex pt I A para 11.
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attempt to recognise the interferences with CRC rights caused by TLM, let alone
justify that the features of TLM that create prolonged periods of child-parent
separation are necessary, reasonable or use measures of least interference reason-
ably available to States.'®

There are several rights pertaining to the child-parent relationship under the
CRC that are foreseeably impacted by TLM. They include children’s rights to be
cared for by their own parents as far as possible (Art 7); to maintain direct and
regular contact and personal relations with their parents if separated transnation-
ally (Art 10(2)); to receive direction and guidance from their parents (Art 5); to
have their family life protected from arbitrary interference (Art 16); and to have
their parents assisted by the State in the performance of their child-rearing
responsibilities as primary caregivers (Art 18), including in securing conditions
necessary for their children’s overall development (Art 27). Together, these rights
highlight both the centrality of the child-parent relationship in human rights law
and the indivisibility of the rights of children and parents.'® They also reflect a
consensus by States about the primary role of parents in their children’s upbring-
ing and development and the duty of States to support parents to fulfil that role.?°

TLM policies that cause the separation of children and parents for prolonged
periods necessarily interfere with parental capacity to fulfil significant aspects of the
primary caregiving role. They also fundamentally disrupt the normative expecta-
tion created by these CRC rights that, unless shown otherwise, it is in a child’s
best interests to be with and raised by their parents. The CRC Committee, toge-
ther with the Committee on Migrant Workers (‘CMW Committee’), have
emphasised that States should maintain their duty to respect, protect and fulfil the
rights of the children of migrants since ‘States should ensure that children in the
context of international migration are treated first and foremost as children.’?!

Importantly, the CRC recognises that a parent’s child-rearing responsibilities
are broad and involve providing for children’s overall development needs (includ-
ing their psychosocial and emotional needs). By contrast, TLM policies encourage
parents to migrate to provide for limited aspects of their children’s needs (parti-
cularly their material, physical and educational needs), which can potentially (but

18 The requirement for limitations on rights to be necessary, reasonable and use measures
of least interference is discussed throughout the book. See, eg, Chapter 3 (Section
3.2.1), Chapter 5 (Section 5.3.2) and Chapter 6 (Section 6.4).

19 CRC arts 5, 18, 27; See John Tobin, ‘Fixed Concepts but Changing Conceptions:
Understanding the Relationship Between Children and Parents under the CRC’ in
Martin D Ruck, Michele Peterson-Badali and Michael Freeman (eds), Handbook of
Childven’s Rights Global and Multidisciplinary Perspectives (Routledge, 2017) 53.

20 UNICEF Office of Research (Innocenti), Family and Paventing Support: Policy and
Provision in a Global Context (UNICEE, 2015) 21.

21 CMW and CRC Committees, Joint General Comment No. 3 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and Members of Their Families
and No. 22 (2017) of the Committee on the Rights of the Child on the General Princi-
ples Regarding the Human Rights of Childven in the Context of International Migra-
tion, UN Doc CMW/C/GC/3-CRC/C/GC/22 (16 November 2017) para 11
(Joint General Comment on Childven in the Context of International Migration’).
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not necessarily) be better met with increased income.?? This is at the expense of
those psychosocial and emotional development needs best met through a strong
parental presence in children’s lives.>® Hence, it is argued that States have a duty
to support parents to provide for all of their children’s development needs rather
than systematically prioritising potential economic gains — without any considera-
tion of children’s rights — over other equally important and protected aspects of
the parental role.

The book examines the abovementioned specific CRC rights that protect the
child-parent relationship in light of general obligations and principles in human
rights law.?* These include the duty to give due consideration to children’s best
interests in all policies affecting them;*® children’s right to be heard in all matters
affecting them in a manner appropriate to their age and maturity;*® the principle
that the family is the most fundamental unit in society entitled to protection by
the State;?” and the notion that the protection of children’s rights is a shared
responsibility between labour-sending and labour-receiving countries. The latter
concerns the principle of international cooperation in human rights law,
espoused in the CRC, which requires States with resources to contribute to the
global implementation of children’s rights beyond their own jurisdiction.® Tt is
argued that while labour-sending States have a clear duty to protect the rights of

22 The promotion of TLM as a means by which parents can provide for their children’s
material needs, and the mixed evidence as to whether remittances improve children’s
material, physical and educational outcomes, are discussed in Chapter 4 (see Sections
4.2.3and 4.2.4).

23 Potential negative impacts of parental migration on children’s psychosocial develop-
ment needs are discussed in Chapter 4 (see Section 4.3) and the recognised value of
parental involvement in children’s lives to their development and well-being is dis-
cussed in Chapter 7 (see Section 7.2).

24 These general principles are the focus of Chapter 3.

25 CRCart 3.

26 CRCart 12.

27 CRC Preamble para 6; Universal Declavation of Human Rights, GA Res 217A (I11I),
UN Doc A/810 (10 December 1948) art 16(3) (‘UDHR’); International Covenant
on Civil and Political Rights, opened for signature 16 December 1966, 999 UNTS
171 (entered into force 23 March 1976) art 23(1) (‘ICCPR’); International Cove-
nant on Economic, Social and Cultural Rights, opened for signature 16 December
1966, 993 UNTS 3 (entered into force 3 January 1976) art 10(1) (‘ICESCR’);
International Convention on the Protection of the Rights of All Migrant Workers and
Members of their Families, opened for signature 18 December 1990, 2220 UNTS 3
(entered into force 1 July 2003) art 44 (‘ICRMW).

28 CRC Preamble para 12, art 4. See also CRC Committee, Report on the Forty-sixth
Session, UN Doc [92] (‘Report on the Forty-sixth Session’); CRC Committee, General
Comment No 5 on General Measuves of Implementation for the Convention on the
Rights of the Child, 34™ sess, UN Doc CRC/GC/2003/5 (3 October 2003) para 7
(‘General Comment No 5); CRC Committee, General Comment No 19 (2016) on
Public Budgeting for the Realization of Children’s Rights (art 4), UN Doc CRC/C/
GC/19 (20 July 2016) para 35 (‘General Comment No 19°); Maastricht Principles on
Extraterritorial Obligations of States in the Area of Economic, Social and Cultural
Rights (ETO Consortium, January 2013) [31] (‘Maastricht Principles’).
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children of migrant workers who continue to reside in their jurisdiction; the
principle of international cooperation underpins the duties of labour-receiving
States to also support measures to reduce potential harms to children.>® This is
particularly since labour-receiving States have greater resources and are primarily
responsible for defining the terms of TLM policies.>® These general principles
must be considered in the justification of interferences with children’s specific
rights.

i1) Identifying potential havms caused by TLM to vights that protect the child-
pavent velationship

By analysing findings from social science studies within a children’s rights-based
framework, the book demonstrates sow TLM is interfering with CRC rights that
States are obligated to protect. Importantly, there is a significant alignment
between the evidence from existing social science research on parental migration
in the context of TLM and the concerns being raised here about interferences
with CRC rights that protect the child-parent relationship. Thus, the significance
of this approach is that while the focus of the book is on children’s rights, the
impact of TLM on these rights is not being considered in theory alone but in an
applied and evidence-based manner.

For example, findings presented here are informed by the significant body of
social science research that raises concerns about the psychosocial impacts of par-
ental migration on children, particularly when the migration is for a prolonged
period; the primary caregiver (usually the mother) migrates; there is infrequent
communication between children and their absent parents; and when the children
affected are young (with the CRC Committee defining early childhood as below
cight years of age®').3? Existing research has found that when children are sepa-
rated from their primary caregiving parent(s) for prolonged periods of time, they
often experience negative psychosocial impacts including a sense of loneliness and

29 Maastricht Principles, above n 28, [19]-[21].

30 Ibid [31]-[33].

31 General Comment No 7, UN Doc CRC/C/GC/7/Rev.1, para 4.

32 These social science studies are discussed in Chapter 4 (see Section 4.3) and Chapter 5
(see Section 5.4). See, eg, Graziano Battistella and Cecilia Conaco, ‘The Impact of
Labour Migration on the Children Left Behind: A Study of Elementary School Chil-
dren in the Philippines’ (1998) 13(2) Sojourn: Journal of Social Issues in Southeast Asin
220; Save the Children Sri Lanka and Kishali Pinto-Jayawardena, Left Behind, Left
Out: The Impact on Childven and Families of Mothers Migrating for Work Abroad
(Save the Children Sri Lanka, 2006); Aree Jampaklay, ‘Parental Absence and Chil-
dren’s School Enrolment: Evidence from a Longitudinal Study in Kanchanaburi,
Thailand’ (2006) 2(1) Asian Population Studies 93; Kusala Wettasinghe, Gethsie
Shanmugam and Sarala Emmanuel, Alternative Care Giving of Migrant Workers’
Children (Terre des Hommes, 2012) 32; Rasika Jayasuriya and Brian Opeskin, ‘The
Migration of Women Domestic Workers from Sri Lanka: Protecting the Rights of
Children Left Behind’ (2015) 48 Cornell International Law Journal 579; Yanovich,
above n 2.
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abandonment, even if well cared for by alternative caregivers.>® In fact, recent
studies have shown that some young adults who transitioned into adolescence and
adulthood in the absence of their parents, who migrated to provide for them, are
choosing not to migrate themselves, with the view that proximity is important to

parenthood and because ‘(d)espite higher monetary gains overseas, the pain of

family separation is too great’.**

Existing social science literature also demonstrates the positive impact that
shorter periods of separation and frequent communication between children and
parents can have on the capacity of migrant workers to engage successfully in
‘transnational parenting’.®® Recent research has reiterated the importance of
communication as one of the key conditions affecting the well-being of children in
this context, along with the child’s environment and the specificities of the trans-
national child-raising arrangement.*® Prolonged separation and a lack of commu-
nication, on the other hand, has been found to cause the breakdown of
relationships between migrant workers and their children, even after children and
parents are reunited.®”

Hence, findings from social science studies reinforce and support the impor-
tance of States fulfilling their legal obligations to protect the child-parent rela-
tionship as demanded by the CRC. Such findings are used throughout to offer

33 Ibid. See also S T Hettige et al, Understanding Psychosocial Issues Faced by Migrant
Workers and their Families (Sri Lankan Ministry of Foreign Employment Promotion
and Welfare, 2012); Francisca Antman, ‘The Impact of Migration on Family Left
Behind’ (Institute for the Study of Labor Discussion Paper No. 6374, March 2012);
Oxford Policy Management, ‘Impact of Labour Migration on “Children Left Behind”
in Tajikistan’ (Research Report to UNICEF Tajikistan, November 2011).

34 Bittiandra Chand Somaiah, Brenda S A Yeoh and Silvia Mila Arlini, ‘Cukup for Me to
be Successful in this Country: ‘Staying’ Among Left-Behind Young Women in Indo-
nesia’s Migrant-Sending Villages” (2020) 20(2) Global Networks 237, 238.

35 Transnational parenting is discussed in Chapter 5 (see Section 5.4). See also
CHAMPSEA Philippines, In the Wake of Parental Migration: Health and Well-being
Impacts on Filipino Children (Scalabrini Migration Center, 2011) 37; Swarna
Ukwatta, ‘Sri Lankan Female Domestic Workers Overseas: Mothering their Children
from a Distance’ 27 Journal of Population Research 107, 123-5; Halahingano
Rohorua et al, ‘How do Pacific Island Households and Communities Cope with Sea-
sonally Absent Members?” (2009) 24(3) Pacific Economic Bulletin 19, 21.

36 Karlijn Haagsman and Valentina Mazzucato, ‘The Well-Being of Stay Behind Family
Members in Migrant Households’ in Tanja Bastia and Robert Skeldon (eds), Rowutle-
dge Handbook of Migration and Development (Routledge, 2020) 181, 183.

37 The breakdown of child-parent relationships post-reunification is discussed in Chapter
5 (see Section 5.4.4). See also Phillip Kelly, ‘Understanding Intergenerational Social
Mobility: Filipino Youth in Canada’ (IRPP Study No 45, Institute for Research on
Public Policy, February 2014 ); Ofelia Becerril, ‘Gendered Policies, Single Mothers and
Transnational Motherhood: Mexican Female Migrant Farmworkers in Canada’ in
Zahra Meghani (ed), Women Migrant Workers: Ethical, Political and Legal Problems
(Taylor and Francis, 2015) 154; Oishi Nana, ‘Family Without Borders? Asian Women
in Migration and the Transformation of Family Life’ (2008) 14(4) Asian Journal of
Women’s Studies 54.
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concrete examples of the types of interferences, and subsequent harms to children,
that need to be proactively mitigated in TLM policies going forward.

i) Recommending measuves to veduce the degrvee of interfevence by TLM with
childven’s vights

Importantly, it is not argued that TLM should be abolished, nor is this practice
promoted or condemned. Such arguments are beyond the scope of this book.
Rather, it is accepted that TLM will continue in coming decades. Hence, the
purpose is to recommend measures for debate and development in future TLM
policies that could reduce interference with children’s rights by better supporting
the child-parent relationship. To this end, the rights-based framework that has
been adopted assists not only in mapping how specific children’s rights are inter-
fered with by TLM policies, but also in identifying measures needed to reduce
interference with these rights.

While implementation of the CRC is mandatory for States parties, the CRC
does not specify how States are to implement their obligations and States retain
discretion in this regard.*® However, they must take ‘all appropriate’ measures to
implement CRC rights, which entails that measures be both effective in imple-
menting the right in question and consistent with all CRC provisions and princi-
ples.*® Central to the argument in this book is the obligation on States under the
CRC to provide appropriate assistance to parents to fulfil their recognised role as
those adults with the primary responsibility for their children’s upbringing and
development.*' This entitles parents to State assistance to meet their parenting
responsibilities, if needed, in ways that are effective and consistent with all other
CRC provisions. In this sense, the CRC requires States to take measures to
strengthen parental capacity to fulfil their broad parenting role.** It also reflects
the critical role that the CRC assigns States to assist parents to fulfil their child-
rearing responsibilities.*?

Noting that there is considerable variation between TLM policies and the con-
texts in which they operate, this book identifies a range of practical measures that
States could adopt that require varying degrees of resourcing. It focuses particu-
larly on the role of labour-receiving countries given their greater available resour-
ces and predominant role in defining TLM policies; and the limited alternatives for

38 Laura Lundy, Ursula Kilkelly and Bronagh Byrne, ‘Incorporation of the United
Nations Convention on the Rights of the Child in Law: A Comparative Review’
(2013) 21(3) International Journal of Children’s Rights 442, 443, 445.

39 CRCart 4.

40 ‘Appropriate’ measures are defined in Chapter 4 (see Section 4.2.1). See also John
Tobin, ‘Article 4. A State’s General Obligation of Implementation’ in J Tobin (ed),
The UN Convention on the Rights of the Child: A Commentary (OUP, 2019) 108,
111.

41 CRCarts 18 and 27.

42 General Comment No 7, CRC/C/GC/7/Rev.1, para 20.

43 Tobin, above n 19, 59.
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many labour-sending countries that have become economically dependent on
remittances.**

TLM policies that require the separation of dependent children and parents are
by their very nature incongruous with a child’s right to be cared for as far as pos-
sible by his or her own parents under Art 7 of the CRC. Presently, given the sheer
scale of TLM globally, the number of children growing up in the absence of their
parents has been described as a ‘deprived generation’ in all major labour-sending
countries.*® However, it is argued that there are measures available to States to
support the children of migrant workers to maintain strong, continuous and
meaningful relationships with their parents in the event of separation; and that
under the CRC, States have a duty to adopt such measures to mitigate the
potential negative impacts on children arising from the widespread disruption to
child-parent relationships caused by TLM.

Using the CRC in the design, development and reform of TLM policies can
improve State accountability and assist in the identification of reasonably available
measures to reduce potential harms to children. To this end, CRC provisions
provide useful criteria for auditing State actions.*® Each measure identified in this
book offers States an opportunity to reduce the degree of interference by TLM
policies with CRC rights that protect the child-parent relationship.

Defining the scope

The book considers the impact of TLM on the rights of the chzldren of migrant workers
residing i lnbour-sending countrieswhose parents have migrated overseas for low-waged
employment. To this end, it does not consider other groups of children of migrant
workers or rights violations against adult migrant workers themselves. It also utilises the
CRC and its overarching principles to inform the conceptual framework that has been
developed to analyse the issues raised, the limitations of which are discussed below.

i) Other groups of childven of migrant wovkers

The Office of the United Nations High Commissioner for Human Rights
(‘OHCHR’) has recognised that migration affects children in multiple ways, of
which being “left behind by one or both parents who migrate’ is only one.*”

44 The primary focus on labour-receiving countries is discussed below in relation to the
method; and in Chapter 4 (see Section 4.2.4).

45 Nicola Piper, ‘Contributions of Migrant Domestic Workers to Sustainable Develop-
ment’ (Policy Paper for the Pre-GFMD VI High-Level Regional Meeting on Migrant
Domestic Workers at the Interface of Migration and Development, UN Women,
2013) 29.

46 Michael Freeman, ‘The Value and Values of Children’s Rights’ in A Invernizzi and J
Williams (eds), The Human Rights of Children From Visions to Implementation (Ash-
gate, 2011) 21, 27.

47 Study of the Office of the United Nations High Commissioner for Human Rights
(‘OHCHR’) on Challenges and Best Practices in the Implementation of the Interna-
tional Framework for the Protection of the Rights of the Child in the Context of
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Others include children who migrate with their parents, migrate independently
without their parents or are born to migrant workers in labour-receiving coun-
tries.*® While many factors compounding the vulnerability of these children are
shared, different issues and obligations arise when children and parents are
separated by migration processes and when the child remains in the labour-
sending country. Hence, only those issues related to the rights of children of
migrant workers residing in labour-sending countries are addressed here. This
book does not seek to address issues, whether similar or not, affecting the chil-
dren of migrant workers who reside with their parents in labour-receiving
countries.

Importantly, the rights of children of migrant workers residing with their par-
ents are also protected by the International Convention on the Protection of the
Rights of All Migrant Workers and Members of their Families (1990) (‘ICRMW),
which affords these children rights to, for example, birth registration and educa-
tion.* Together with Arts 44 and 45 of the ICRMW — which protect the unity of
families and the rights of family members to access education, health and social
services — the ICRMW demonstrates an assumption in human rights law that
migrant workers and their dependent children are entitled to move and reside
together.*°

Additionally, millions of low-waged adult workers move from rural to urban
areas for employment within their country of nationality each year. These parents
also experience lengthy periods of separation from their children, and their chil-
dren face many of the challenges addressed in this book. As Castles explains:

Internal migration attracts less political attention, but its volume in population
giants like China, India, Indonesia, Brazil and Nigeria is far greater than that
of international movements, and the social and cultural consequences can be
equally important.®!

In China alone, there are an estimated 58 million children being raised pre-
dominantly by their grandparents following their parents’ migration for work in
urban areas.®* According to the UN Children’s Fund (UNICEF), this amounts to

Migration, UN GAOR, 15™ sess, Agenda Items 2 and 3, UN Doc A/HRC/15 /29
(5 July 2010) [7] (‘OHCHR Study on the Protection of the Rights of the Child in the
Context of Migration’).

48 Ibid.

49 ICRMW arts 29, 30.

50 ICRMW arts 44, 45; CMW Committee, Working Paper: Terminology in the Interna-
tional Convention on Migrant Workers: A Comparison With Other International and
Regional Instruments, 27 sess, UN Doc CMW/C/2/L.1 (22 March 2005) [5].

51 Stephen Castles, “The Forces Driving Global Migration” (2013) 34(2) Jowrnal of
Intercultural Studies 122, 123.

52 UNICEF, United Nations Global Compact and Save the Children, Children’s Rights
and Business Principles (UN, 2012) 21; Xiang Biao, ‘How Far are the Left Behind
Left Behind? A Preliminary Study in Rural China’ (2007) 13(3) Population, Place and
Space 179. See also Sonya Michel and Ito Peng, ‘Introduction’ in Sonya Michel and
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30 per cent of all children living in rural China and over 40 million of these chil-
dren are below 14 years of age.®® However, while there is certainly an overlap with
issues raised by transnational parental migration, matters of internal migration are
beyond the scope of this book. This is because transnational TLM impacts the
obligations of States differently and depends on international arrangements
between States to support the child-parent relationship effectively. This requires
the construction of an argument, based largely on the principle of international
cooperation in international human rights law, as to why labour-receiving States
must share responsibility for supporting the rights of children who are not their
nationals.

i) Rights violations against migrant worvkers

The extensive and well-documented human rights abuses against migrant workers
themselves® are also not addressed beyond those abuses that directly impact their
parenting role and responsibilities. Moreover, this book is limited to the con-
sideration of dedicated low-waged labour migration regimes that States use to
move large numbers of migrant workers, which differ from other regular migra-
tion streams. Hence, factors that result in many other migrants in labour-receiving
countries also being employed in low-waged work with precarious working con-
ditions®® are beyond the scope of this book. Importantly, the New York Declara-
tion for Refugees and Migrants (2016) (‘New York Declaration’) has reiterated
that ‘large movements’ of migrants must be met with ‘comprehensive policy sup-
port, assistance and protection’ that is consistent with the obligations of States
under international law.*® This supports the context within which this book is
framed.

Ito Peng (eds), Gender, Migration, and the Work of Care: A Multi-Scalar Approach to
the Pacific Rim’ (Palgrave Macmillan, 2017) 3, 4.

53 UNICEF, United Nations Global Compact and Save the Children, above n 52, 21.

54 See, eg, Human Rights Watch, above n 13; Amnesty International, above n 13; Eli-
zabeth Frantz, ‘Jordan’s Unfree Workforce: State-Sponsored Bonded Labour in the
Arab Region’ (2013) 49(8) Jouwrnal of Development Studies 1072; Amrita Pande,
““The Paper that You Have in Your Hand is My Freedom”: Migrant Domestic Work
and the Sponsorship (Kafala) System in Lebanon’ (2013) 47(2) International Migra-
tion Review 414.

55 This includes factors such as limited local language abilities, lack of recognition of
qualifications and fear of ramifications for one’s immigration status. See, eg, Laurie
Berg, Migrant Rights at Work: Law’s Precariousness at the Intersection of Immigration
and Labour (Routledge, 2016) 63-106.

56 New York Declaration, UN Doc A/RES/71/1, para 11. The Declaration states that,
““Large movements” may be understood to reflect a number of considerations,
including: the number of people arriving, the economic, social and geographical con-
text, the capacity of a receiving State to respond and the impact of a movement that is
sudden or prolonged. The term does not, for example, cover regular flows of migrants
from one country to another. “Large movements” may involve mixed flows of people,
whether refugees or migrants, who move for different reasons but who may use similar
routes’. See New York Declaration, UN Doc A/RES/71/1, para 6.
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1i1) How the CRC has been utilised

The CRC has been utilised in this book as an established set of rights, norms and
principles recognised and committed to by governments. However, it is recog-
nised that while the CRC provides a comprehensive framework for the protec-
tion of children’s rights, it is frequently coupled with a lack of political
commitment needed for its effective implementation.®” This is compounded for
children affected by migration, who enjoy the same fundamental rights as citizen
children but remain largely invisible in international law. As Bhaba explains, this
is largely due to:

two enduring defects in the international migration system as it impinges on
children: the absence of supervisory jurisdiction regulating state compliance
with the plethora of international norms protecting children in the migration
context, and the continuing political invisibility of children within their own

states.”®

Hence, it is understood that the positioning of the State as the primary guarantor
of the rights embodied in the CRC gives rise to a tension between State obliga-
tions to support the universality of child rights and the CRC’s overarching prin-
ciples — including of the best interests of the child and non-discrimination — and a
State’s sovereign interests towards its citizens.”® It is also recognised that, as
Thronsen argues, national immigration laws systemically deny children agency by
narrowly defining them as passive objects whose rights and interests are controlled
by their relationship with their parents.®® This, again, gives rise to a significant gap
between the expressed commitment of States to children’s rights and agency
under the CRC and the challenges children face in enjoying their ‘universal’ rights
in the context of migration.®!

However, it must be noted that this book is not intended to provide a critical
assessment of the CRC and its development. Rather, the intended purpose is to
use the CRC as a framework that has been accepted and endorsed by governments
and policymakers — and one that is currently utilised and applied in international
law and governance — to structure an argument as to why children’s rights should
be considered in policymaking in relation to labour migration. In this sense, the
CRC provides an invaluable tool for elevating children’s interests in an area in

57 Jacqueline Bhabha, ‘““More Than Their Share of Sorrows”: International Migration
Law and the Rights of Children’ (2003) 22(2) Saint Louis University Public Law
Review 253, 258.

58 Ibid 275.

59 Boyden and Hart (2007) cited in Julia O’Connell Davidson, ‘Moving Children? Child
Trafficking, Child Migration, and Child Rights’ (2011) 31(3) Critical Social Policy
454, 471.

60 David B Thronson, ‘You Can’t Get Here from Here: Toward More Child-Centered
Immigration Law’ (2006) 14(1) Virginia Journal of Social Policy and the Law 58, 67—
69.

61 O’Connell Davidson, above n 59, 455.
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which they have been rendered invisible, offering a framework for mitigating the
potential harms or unintended consequences of TLM. A critical analysis of the
CRC and its limitations embodies a different purpose and is beyond the scope of
this book.

Explaining the method

The issues raised in this book emerge at the intersection of different (often com-
peting) policy agendas. These include human rights law, child-development psy-
chology, migration and citizenship policies, labour rights and the international
development agenda. This generates a degree of complexity that is best addressed
through an interdisciplinary research approach, which permits consideration of
multiple factors that contribute to both the problems and solutions being con-
sidered. Hence, the book is based on socio-legal research,%* integrating a legal
framework with qualitative social science research methodologies to understand
the issues being examined in an applied manner.

i) A note on socio-legal vesearch

The benefit of a socio-legal approach is its capacity to utilise multiple research
methods to better understand the complexities of TLM in practice. This is because
particular social science methodologies lend themselves to understanding issues in
an in-depth, context-specific and nuanced way. These include key informant
interviews and case studies, both of which allow policy issues to be considered in
real-world settings. This inevitably enhances the value of subsequent policy
recommendations, which are strengthened by the legal analysis of relevant human
rights law within which they are framed. As such, a socio-legal approach combines
methodologies from the social sciences with an understanding of the significant
impact that international law has on national policy agendas,®* making it fitting for
law reform research that combines legal arguments with social science evidence to
strengthen recommendations for policy reform.®*

The rights-based normative and conceptual framework, outlined in Chapter 2,
provides the structure for understanding how the data collected through social
science methodologies relates to the children’s rights in question. As the primary
legal instrument informing this book, the doctrinal legal analysis in this book is
largely restricted to a consideration of the relevant principles, rights and

62 A socio-legal approach to research involves blending research methods and evidence
from different disciplines into legal reasoning to enhance recommended reforms. See,
Terry Hutchinson, ‘The Doctrinal Method: Incorporating Interdisciplinary Methods
in Reforming the Law’ (2015) 3 Erasmus Law Review 130, 130.

63 Terry Hutchinson, ‘Developing Legal Research Skills: Expanding the Paradigm’
(2008) 32 Melbourne University Law Review 1065, 1084.

64 H W Arthurs, ‘Law and Learning: Report to the Social Sciences and Humanities
Research Council of Canada by the Consultative Group on Research and Education in
Law’ (Social Sciences and Humanities Research Council of Canada, 1983).
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obligations under the CRC.®® These are, however, considered in light of other
legal instruments that provide context for the interpretation of the specific CRC
rights being examined®® and the legal obligations under international law of both
labour-sending and labour-receiving States.

There exists a wealth of other legal sources that support a legal presumption in
favour of preserving the child-parent relationship, including in domestic family law
doctrines. However, given limits in scope, it was only practical to address these
doctrines briefly and as part of the context for interpreting the CRC rights being
considered. The doctrinal analysis of specific CRC rights provides a solid legal
foundation for the normative framework that is used to inform and structure this
book. In contrast, the qualitative research component explores the more complex,
nuanced and variable policy issues arising from TLM in practice. Being sensitive to
the broader context in which these CRC rights are being interpreted is necessary
to conceive of how these rights can realistically be implemented in light of existing
socio-political realities and constraints.®”

i) Qualitative vesearch component

Qualitative research offers an invaluable methodology for examining the complex
and intersecting issues that arise in the context of TLM and practical challenges
concerning the implementation of the CRC. This is important if a full picture of
the potential impacts of TLM on children’s rights and the child-parent relation-
ship is to be generated. The spectrum of issues that need to be considered for this
full picture to emerge not only cross disciplines, but also vary between countries
and forms of TLM. Qualitative methods are suited to acquiring a nuanced
understanding of issues in complex policy settings like TLM, particularly as they
value the collection, integration and presentation of data from a variety of
sources.*®

To this end, the qualitative research in this book is based on evidence compiled
from three data sources: 1) key informant interviews; ii) secondary social science
literature; and iii) primary policy documents (national, regional and international).
It was considered vital to interview key informants with significant experience
across the range of organisational sectors engaged with TLM; and from the
countries/regions being considered. Hence, a purposive sampling technique was
used to source 20 experts from relevant organisational sectors and countries/

65 Doctrinal research involves first identitying the primary legal sources after which their
text is interpreted and analysed. See, Terry Hutchinson and Nigel Duncan, ‘Defining
and Describing What We Do: Doctrinal Legal Research’ (2012) 17(1) Deakin Law
Review 83, 110.

66 This approach ensures coherence with the broader international law system. See, John
Tobin, ‘Seeking to Persuade: A Constructive Approach to Human Rights Treaty
Interpretation’ (2018) 23 Harvard Human Rights Journal 201, 234-7.

67 Ibid 240-8.

68 Robert K Yin, Qualitative Research from Start to Finish (The Guilford Press, 2nd ed,
2016), 11.
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regions, each with deep knowledge of their area of expertise and an established
reputation in her or his field. A de-identified table of key informants is provided at
Appendix II.

The three organisational sectors represented by key informants comprised the
government sector (relevant federal and provincial departments), from which there
were six key informants; research and policy institutes engaged in research on
TLM, from which there were seven key informants; and peak non-government
and multilateral organisations providing specialist services to, or advice to govern-
ments on, migrant workers and their families, from which there were seven key
informants. This spread of key informants allowed for the identification of policy
challenges facing governments, the incorporation of emerging knowledge on the
effects of TLM and an understanding of how TLM policies are being actualised at
the grassroots level.

It is recognised that the sample size does not permit assertions of representa-
tiveness or statistical significance to be made based on the interview data, which is
not attempted. Rather, the purpose of the key informant interviews is to draw on
the knowledge of people with significant experience in and understanding of TLM
policies in practice, in order to understand the implications of these policies in
applied settings. Data from these interviews was used to complement and illustrate
issues emerging in social science studies and across a range of policy instruments
relating to TLM.

Secondary social science literature provided evidence of the potential psychoso-
cial impacts of parental migration on children in labour-sending countries, with
significant fieldwork having already been conducted by social science researchers in
the context of TLM.% Social science studies drawn on throughout the book also
provided invaluable first-hand accounts from children and parents, and helped to
situate this book within existing scholarship on both TLM regimes and child-
parent separation.

Primary policy documents incorporated in the data include national, regional
and global policy statements and instruments. These include, for example,
domestic laws and policies in which governments reiterate commitments to human
rights norms and the non-separation of children and parents; national labour
migration policies in major labour-sending countries; bilateral agreements between
labour-receiving and labour-sending countries; regional policies and declarations;
and global policy agendas such as the New York Declaration, the recently adopted
Global Compact for Safe, Orderly and Regular Migration (‘Global Compact for
Migration’)’® and the UN’s 2030 Sustainable Development Agenda.”! These

69 Examples of studies from labour-sending countries are provided in Chapter 4 (see
Section 4.3).

70 Global Cnmfﬂct for Safe, Orderly and Regular Migration, GA Res 73/195, UN
GAOR, 73" sess, Agenda Items 14 and 119, UN Doc A/RES/73/195 (11 January
2019) (‘Global Compact for Migration’).

71 Transforming Our World: The 2030 Agenda for Sustainable Development, GA Res 70/
1, UN GAOR, 70™ sess, Agenda Items 15 and 116, UN Doc A/RES/70/1 (21
October 2015) (‘Sustainable Development Agenda’).
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documents illustrate public commitments to the human rights norms and child
development principles reflected in the conceptual framework and establish a
general acceptance by governments of the value of these principles.

An examination of primary policy documents enabled comparisons between
government commitments under different policy agendas and an analysis of how
these may be inconsistent both with each other and with State obligations under
the CRC. It also served to situate this book within very public concerns being
raised at all levels about the potential social impacts of current TLM practices,
including by governments themselves. This is important because of the role that
States themselves are assigned in human rights law to ‘limit their own actions and
policies in accordance with the human rights norms that they recognize and

72
respect’.

ii1) Case study approach

The value of utilising case studies in this research is their capacity to focus on
context, allowing issues to be examined in ‘relation to environment’.”® Canada
was selected as the primary case study for this research, largely because it is a
labour-receiving country that is frequently identified as having best practice
immigration models’* and a strong commitment to human rights norms.”®
However, because TLM regimes vary considerably in their design and the political
contexts within which they operate, comparative labour-receiving countries were
also examined to address aspects of TLM policies that are not present in the
Canadian context. These include Australia, which has assigned a dual international
development goal to its TLM policies; and TLM regimes within Asia and between
Asia and the Gulf States, which present different human rights challenges due to
weaker protections of the rights of migrant workers. These contexts are discussed
briefly in the following chapter.

Suffice to say that while there is considerable variation between the structure of
these TLM regimes and the contexts in which they operate, shared features
include: the targeting of workers of prime child-rearing age who are foreseeably

72 Joseph Carens, The Ethics of Immigration (Oxford University Press, 2013) 7.

73 Flyvbjerg Bent, ‘Chapter 17: Case Study’ in Norman K Denzin and Yvonna S Lincoln
(eds), The Sage Handbook of Qualitative Research (Sage, 4th Edition, 2011) 301, 301.

74 See, eg, Jenna Hennebry and Kerry Preibisch, ‘A Model for Managed Migration? Re-
Examining Best Practices in Canada’s Seasonal Agricultural Worker Program’ (2012)
50(1) International Migration 49, 55-56; Richard Curtain et al, Pacific Possible:
Labour Mobility: The Ten Billion Dollar Prize (Pacific Possible Series, World Bank,
July 2016) 23-4; The World Bank, Expanding Employment Pathways for Pacific
Islanders in the Australian and New Zealand Aged Care Sectors (The World Bank
Group, 2017) 71.

75 Canada Act 1982 (UK) ¢ 11, sch B pt I (‘Canadian Charter of Rights and Free-
doms’); Canadian Human Rights Act, RSC 1985, ¢ H-6; Hannah Dawson, “The Role
of Canada in the International Promotion of Human Rights’, McGiil Blogs (6 March
2016); Rhoda E Howard-Hassmann, Compassionate Canadians: Civic Leaders Discuss
Human Rights (University of Toronto Press, 2003).
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parents of dependent children; explicit or implicit policy features that generate
significant periods of child-parent separation; the absence of processes for assessing
the impact of TLM policies on children’s rights; and a failure on the part of
labour-receiving States to share responsibility for supporting transnational child-
parent relationships that are created by their policies.

Outlining the structure

i) Part A

Part A of this book comprises Chapters 1-3, which provide a brief overview of the
contextual landscape of TLM and present both the normative and conceptual
framework and the general legal principles that have informed this research.

Chapter 1 provides an overview of the contemporary context of TLM and
explains the comparative regional and national TLM contexts that are of focus in
the book — Canada, Australia and the Asia-Pacific/Gulf regions. It highlights cri-
tical perspectives on TLM that account for how a landscape that ignores the cen-
trality of the child-parent relationship to children’s well-being has been able to
emerge. These include a focus in the dominant discourse on the notion of remit-
tance-based development, as well as dual efforts by States to encourage the trans-
national movement of migrant workers while relying on their sovereignty to
restrict both the mobility of these workers (and their families) and their rights as
non-nationals. It highlights particular challenges emerging from the gendered
aspects of TLM associated with the increased feminisation of this form of
migration.

The rights-based normative and conceptual framework is presented in Chapter 2.
This framework is used for organising the research findings in Part B and under-
standing the interrelationship between the CRC rights that protect the child-parent
relationship that are being analysed. This chapter provides the foundation for under-
standing why these rights are important to children’s development and well-being;
and explains the interdependence of these specific rights. That is, it discusses how
interference with one of the rights in the conceptual framework will inevitably inter-
fere with the other interconnected rights; just as improved support for one right will
inevitably enhance the capacity of children to realise the others.

Chapter 3 provides an overview of relevant general legal principles that are
drawn on throughout the book to inform the analysis of the specific rights per-
taining to the child-parent relationship identified in the normative and conceptual
framework. These include the CRC’s overarching principles, which the CRC and
CMW Committees have clearly stated must guide all State actions in the context
of children affected by migration.”® These principles are that the best interests of
the child must be a primary consideration in a// matters affecting children;””

76 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW,/C/GC/3-CRC/C/GC/22, para 19.
77 CRCart 3.
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children must not be arbitrarily discriminated against;”® States must recognise
every child’s right to life, survival and development;”® and children have a right to
be heard in all matters affecting them in a manner appropriate to their age and
maturity.*® Chapter 3 also outlines the principles of international cooperation and
the fundamental role of the family in human rights law as they apply in the context
of children and migration.

1) Part B

Part B engages in an analysis of how TLM impacts each of the rights identified in
the normative and conceptual framework. The analysis draws on findings from
three sources of qualitative data: key informant interviews, secondary social science
studies and primary policy documents. Together, the chapters comprising Part B
demonstrate the interferences with the child-parent relationship that are currently
generated by TLM policies and identify measures that could reduce the degree of
these interferences.

Chapter 4 argues that children’s right to a standard of living necessary for their
overall development — and parents’ entitlement to be assisted by States if needed
to provide this standard of living — under Art 27 of the CRC are interfered with by
TLM policies that encourage parents to migrate to provide only for their chil-
dren’s financial needs. It argues that this inappropriately shifts the entire burden
of providing for children’s material needs to parents who have limited alternatives
to migration; and ignores the potential impact of prolonged parental absence on
children’s psychosocial development and well-being.

Chapter 5 highlights how wunnecessarily restrictive features of TLM policies
create conditions that interfere with the capacity of children and parents to main-
tain a transnational relationship. It argues that this limits children’s right under Art
10(2) to maintain direct and regular contact and personal relations with their
parents if separated transnationally, as well as the enjoyment of their right under
Art 5 to receive direction and guidance from their parents. It reveals the ease by
which these interferences could be reduced through reasonable measures such as
creating opportunities for more frequent return home visits for migrant workers;
and simple, affordable and practical measures to support regular and frequent
communication between migrant workers and their children. It argues that if
parents are not supported to continue key elements of their parenting role during
the period of separation, including providing direction and guidance to their chil-
dren, then the child-parent relationship can break down even upon reunification.

Chapter 6 argues that the structural features of TLM policies that unnecessarily
and unreasonably prolong the period of child-parent separation create arbitrary
interferences with children’s right to have their family life protected under Art 16.
These features include the deliberate encouragement of the remigration of

78 CRC art 2.
79 CRC art 6.
80 CRCart 12.
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workers over years and even decades; and restrictive visa regimes that prevent the
free movement of workers. It highlights that even if parents ‘choose’ to migrate
for low-waged employment, they frequently do not anticipate the length of
separation from their children, which is often protracted by factors outside their
control such as debt and restrictive visa conditions. This chapter identifies mea-
sures that can help reduce and manage periods of child-parent separation, drawing
on learnings from other fields that regularly manage the separation of children and
parents such as family law and military deployment. It also highlights how the
failure by States to justify the differential treatment of the children of low-waged
temporary migrants — with other groups of temporary migrants such as skilled
workers and international students being entitled to family accompaniment —
amounts to discrimination against these children.

While measures identified in Chapters 4, 5 and 6 can assist in mitigating the
negative impacts of TLM on children’s relationships with their parents, Chapter 7
argues that children’s right to be cared for by their own parents under Art 7 is
fundamentally undermined by TLM policies that separate children and parents.
Similarly, so is the interconnected right of their parents to be supported by States
to fulfil their role as their children’s primary caregivers under Art 18. This chapter
grounds the recommended measures identified throughout the book in the exist-
ing value of the child-parent relationship in domestic settings for children who
reside in labour-receiving countries. This includes understanding about the bene-
fits of strong child-parent relationships in fields such as family law and child
development. It argues that the importance of the child-parent relationship to
children’s development and well-being is universal and protected for a/l children
no matter where they reside.

Chapter 7 also argues that encouraging parental migration as an international
development strategy presents significant challenges to the notion that strong and
stable families are essential to both children’s development and achieving sustain-
able development outcomes, which States have yet to reconcile. It concludes that
without a more comprehensive measurement of social impacts on children and
familial relationships, States cannot make informed decisions about how to pro-
mote TLM without significantly interfering with children’s rights.

Together, the chapters in Part B shine light on a particular aspect of the ‘pro-
found social implications’ associated with the movement of human beings across
borders as labour.®" This aspect is the undermining by TLM policies of a parent’s
role in raising their children, which is currently masked by what the ILO has
described as ‘misperceptions about the relationship between migration, jobs and

development’.®?

81 Ryszard Cholewinski, ‘Migration for Employment’ in Sir Richard Plender (ed), Issues
in International Migration Law (Brill Nijhoft, 2015) 27, 28.

82 International Labour Organization (ILO) global estimates from 2013 cited in ILO,
Report IV: Addressing Governance Challenges in a Changing Labour Migration
Landscape, International Labour Conference, 106™ sess, 2017 [2].
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The CRC and CMW Committees have stressed the potential for the vulner-
ability of the children who are the focus of this book to be compounded by their
parents’ migration, highlighting that:

In the context of international migration, children may be in a situation of
double vulnerability as children and as children affected by migration who ...
remain in their country of origin while one or both parents have migrated to
another country.®?

While TLM is considered a form of voluntary migration on the part of parents,®*
parental migration is often driven by poverty, which States have a broader duty to
work together to address. This is recognised in the Sustainable Development
Agenda as well as the emerging framework for the global governance of migration
that features the New York Declaration and the Global Compact for Migration.®®
However, given that the end of poverty is not near, the factors driving TLM will
continue and migrating for work will remain the only option for many people to
improve life chances for themselves, their families and, most importantly, their
children.®¢ This means that parents will continue to migrate, generally not out of
genuine choice but out of necessity for the survival and sustenance of their families
and children.®”

While this continues to leave parents in a position where they must fracture
their physical relationships with their children in order to provide for them, there
are numerous measures that can be put in place to reduce the degree of disruption
to the child-parent relationship caused by TLM. These measures are needed irre-
spective of whether one believes that it is a parent’s ‘choice’ to migrate in the face
of poverty or limited alternatives under conditions that restrict their capacity to
continue fulfilling their parenting role in their children’s lives. At present, restric-
tive conditions placed on low-waged migrant workers both directly and indirectly
limit rights that are held by their children in their own right.

Given that labour-receiving States are significantly wealthier than labour-send-
ing countries and benefit greatly from the cheap labour that they gain through
TLM, they must not shy away from the sharing of responsibility for reducing harm

83 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW/C/GC/3-CRC/C/GC/22, para 3.

84 Parental ‘choice’ to migrate for TLM is discussed in Chapter 4 (sece Section 4.2.2),
Chapter 5 (see Section 5.2.2) and Chapter 6 (see Section 6.3.4).

85 New York Declaration, UN Doc A/RES/71/1; Global Compact for Migration, UN
Doc A/RES/73/195; Sustainable Development Agenda, UN Doc A/RES/70/1.
The significance of these legally non-binding instruments is discussed in Chapter 7
(see Section 7.3.4).

86 UN Development Programme (UNDP), Human Development Report 2009: Over-
coming Barriers — Human Mobility and Development (UNDD, 2009) 1.

87 Kneebone, above n 12, 439. See also Eve Lester, ‘Socioeconomic rights, human
security and survival migrants: Whose rights? Whose security?” in Alice Edwards and
Carla Ferstman (eds), Human Security and Non-Citizens: Law, Policy and Interna-
tional Affairs (Cambridge University Press, 2010) 314.
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to children caused by features of TLM policies that they institute. Rather, States
should work towards improving coherence between migration policies and proce-
dures that govern migrant workers and State obligations to support the rights of
children affected by migration.®® Significant improvements can be achieved even
with labour-receiving countries maintaining their sovereign interests in immigra-
tion control.** Importantly, labour-receiving countries themselves recognise and
espouse the absolute importance of the child-parent relationship to children’s
development and well-being for their own citizen children. The importance of this
relationship does not disappear simply because a parent has no other option for
earning a viable living to support their family other than to migrate for significant
periods of time.

Rather, TLM policies give rise to a spectrum of possible negative consequences
for children in labour-sending countries that exacerbate their vulnerability by
undermining child-parent relationships and disrupting children’s family life. These
consequences — unintended or not — have yet to be recognised or addressed by
those States responsible for the design of these migration policies. The emerging
framework for the global governance of migration identifies the review of migra-
tion policies and practices — using approaches that are human-rights based and
child-sensitive — as instrumental to ensuring that States understand the ‘possible
unintended negative consequences™® of their migration policies, and ‘do not
create, exacerbate or unintentionally increase vulnerabilities’.” This offers an
invaluable opportunity to incorporate the concerns raised here into the review and
future development of TLM policies that can promote, rather than hinder, a
child’s continued relationship with his or her parents as protected under human
rights law.

88 Crock and Benson, above n 12, 9.

89 TIbid.

90 New York Declaration, UN Doc A/RES/71/1, para 45.

91 Global Compact for Migration, UN Doc A/RES/73 /195, [23.a].
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1 Understanding the landscape
TLM in context

1.1 Introduction

While the movement of people for low-waged labour is not new and bears sig-
nificant resemblance to indentured labour of the colonial past,' the current scale
of TLM — driven by deepening economic inequality and an increasing demand for
low-waged workers”® — is unprecedented. There are now an estimated 150 million
migrant workers worldwide® and this number is only expected to increase with
ageing populations and purported labour shortages in labour-receiving countries.*

1 Joanna Howe and Rosemary Owens, ‘Temporary Labour Migration in the Global Era:
The Regulatory Challenges’ in Joanna Howe and Rosemary Owens (eds), Temporary
Labour Migration in the Global Era (Hart Publishing, 2016) 3, 3; See also John
Connell, ‘From Blackbirds to Guestworkers in the South Pacific: Plus ¢a Change
...2°(2010) 20 Economic and Labour Relations Review 111; Laurie Berg, Migrant
Rights at Work: Law’s Precariousness at the Intersection of Immigration and Labour
(Routledge, 2016) 53; Mary E Crock, ‘Contract or Compact: Skilled Migration and
the Dictates of Politics and Ideology’ (2001) (16) Georgetown Immigration Law
Journal 133, 137.

2 Michael J Piore, ‘Comment’ (1980) 33(3) Industrial and Labor Relations Review
312.

3 International Labour Organization (ILO) global estimates from 2013 cited in ILO,
Report 1V: Addressing Governance Challenges in o Changing Labour Migration
Landscape, International Labour Conference, 106™ sess, 2017 [13]. See also OECD,
International Migration Outlook 2019 (OECD, 2019). This report demonstrates, for
example, the narrowing of pathways to permanency in the OECD, with 583 000
labour migrants entering OECD countries in 2017 on permanent visas while 4.9
million entered through temporary channels, with the latter group growing almost
twice as fast year-on-year.

4 See, eg, Patrick A Taran, ‘Clashing Worlds: Imperative for a Rights-Based Approach
to Labour Migration in the Age of Globalization’ in Vincent Chetail (ed), Globaliza-
tion, Migration and Human Rights: International Law Under Review (Bruylant,
2007) vol 2, 405-7; Ryszard Cholewinski, ‘Migration for Employment’ in Sir Richard
Plender (ed), Issues in International Migration Law (Brill Nijhoft, 2015) 27; Inter-
national Organization for Migration (IOM), Worlid Migration 2008: Managing
Labour Mobility in the Evolving Economy (I0M, 2008) 36-8; UN Population Fund,
State of World Population 2006: A Passage to Hope: Women and International Migra-
tion (UNFPA, 2006) 7; Zahra Meghani, ‘Women on the Move’ in Zahra Meghani
(ed), Women Migrant Workers: Ethical, Political and Legal Problems (Taylor and
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This means that in coming decades, we are likely to see increasing numbers of
children whose parents migrate without them for low-waged employment under
State-designed TLM policies. While it is recognised that parental migration is
influenced by factors at multiple scales — familial, community, national, regional
and global® — each of these is impacted to some degree by State policies that either
constrain or enable parents’ capacity to continue fulfilling their parental role in the
context of TLM. This chapter provides a brief overview of some of the key forces
at play in contemporary TLM and situates the regional and national TLM contexts
of focus in this book — Canada, Australia and the Asia-Pacific/Gulf regions.

It is recognised that TLM operates in complex and context-specific policy
environments in which multiple (often competing) policy agendas intersect. These
include, for example, the sovereignty of States to control immigration, labour
regulation, business interests tied to the free movement of capital, international
development agendas and gender policies, in addition to human rights law. This
book focuses on one aspect of TLM — how TLM policies impact children’s rights
that protect the child-parent relationship — which has been significantly under-
studied in relation to other disciplinary perspectives. This is in part because of the
overwhelming focus by States on immigration restriction, which frequently redu-
ces any focus on human rights.® It has also been ignored because TLM has been
deliberately framed in the dominant discourse as being beneficial to people
(including children) in labour-sending countries, based on the contested notion of
remittance-based development,” which is understood by economic measures
alone.® These issues, together with the impact of the increased feminisation of
TLM, are discussed briefly below to provide an understanding of how a landscape
that ignores the centrality of the child-parent relationship to children’s well-being
has been able to emerge in the context of TLM.

Francis, 2015) 5; Report of the Special Rapportenr on the Human Rights of Migrants,
Frangois Crépean: Banking on Mobility Over a Generation: Follow-up to the Regional
Study on the Management of the External Borders of the European Union and its
Impact on the Human Rights of Migrants, UN GAOR, 29™ sess, Agenda Item 3, UN
Doc A/HRC/29/36 (8 May 2015) [77]-[78].

5 See Sonya Michel and Ito Peng, ‘Introduction’ in Sonya Michel and Ito Peng (eds),
Gender, Migration, and the Work of Care: A Multi-Scalar Approach to the Pacific Rim’
(Palgrave Macmillan, 2017) 3.

6 Mary Crock and Lenni B Benson, ‘Central Issues in the Protection of Child Migrants’

in Mary Crock and Lenni Benson (eds), Protecting Migrant Childven: In Search of Best

Practice (Elgar, 2018) 1, 19.

‘Remittance-based development’ is discussed in Chapter 4 (see Section 4.2.2).

See Rosalia Cortes, ‘Remittances and Children’s Rights: An Overview of Academic

and Policy Literature’ (Division of Policy and Practice Working Paper, UNICEEF,

January 2007); Robert E B Lucas, ‘Migration and Economic Development: An

Introduction and Synopsis’ in Robert E B Lucas (ed), International Handbook on

Migration and Development (Edward Elgar Publishing, 2014) 1; Resolution on Inter-

national Migration and Development, GA Res 71,/237, UN GAOR, 71 sess, Agenda

Item 21(b), UN Doc A/RES/71,/237 (23 January 2017) (‘Resolution on Interna-

tional Migration and Development’).

[C<BN]



Understanding the landscape 27
1.2 Remittances and development

The role of remittances in improving certain outcomes for children (and achieving
development outcomes in labour-sending countries) is a matter of controversy
that draws significantly divergent views.” To date, there are mixed findings about
whether remittances improve material, education and health outcomes for chil-
dren'® or generate sustainable development outcomes for communities.'! As
Withers contends:

The ‘wins’ accruing to migrant-receiving economies are clear: host countries
can leverage temporary labour migration schemes to tap into an eminently
exploitable global reserve army of labour and care. The returns to migrant
families and their countries of origin, meanwhile, are far more equivocal.'?

Arguments in favour of so-called ‘triple-win” TLM schemes are based on the
notion that remittances generate personal income for migrant workers and their
families that aggregate as a major source of foreign capital for labour-sending
countries, which assumes that remittances will alleviate poverty, facilitate entre-
preneurship through personal savings and enhance a country’s creditworthiness at
the macroeconomic level.'* However, as researchers have highlighted, empirical
findings — such as those drawn on in Part B — reflect a different reality, one in
which outcomes for migrants and labour-sending countries generated by remit-
tances and TLM are largely ‘determined by the interplay of individual circum-
stances and prevailing structural constraints to development’.**

The studies drawn on in Part B support the notion that without addressing
the structural drivers of migration, remittances alone are unlikely to generate
sustainable development in labour-source countries.'® This is because develop-
ment depends predominantly on structural reforms undertaken by States rather
than reliance on individuals and markets to generate social, political and eco-
nomic change in a country.'® This is evidenced by the fact that major labour-
sending countries that have been exporting low-waged labour for decades,

9 This is discussed in Chapter 4 (see Section 4.2.5) and Chapter 7 (see Section 7.3). See
also Lucas, above n 8, 1; Hein de Haas, ‘The Migration and Development Pendulum:
A Critical View on Research and Policy’ (2012) 50(3) International Migration 8;
Matt Withers, Sri Lanka’s Remittance Economy: A Multiscalar Analysis of Migration-
Underdevelopment (Routledge, 2019).

10 These mixed findings in relation to children’s material, education and health outcomes
are discussed in Chapter 4 (see Section 4.2.5).

11 The relationship between TLM and sustainable development outcomes for commu-
nities is discussed in Chapter 7 (see Section 7.3.3).

12 Matt Withers, “Temporary Labour Migration and Underdevelopment in Sri Lanka:
The Limits of Remittance Capital’ (2019) 8(3) Migration and Development 418, 420.

13 World Bank (2006), cited in Withers, above n 12, 20.

14 Withers, above n 12, 421.

15 de Haas, above n 9, 19-20.

16 Ibid.
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such as Sri Lanka and the Philippines, have not experienced leaps in their
development.'”

Scholars such as de Haas have urged researchers to adopt a broader framework
for understanding the relationship between migration and development that con-
siders social and political aspects together with the economic.'® This encapsulates
a spectrum of development outcomes that ranges from traditional economic
measures through to political participation and more subjective measures that
include happiness and well-being.'® This approach is reflective of how children’s
development needs are conceived in the CRC,*® which protects a parent’s broad
role in their children’s upbringing and development, in which providing for their
children’s economic needs is only one aspect.?!

At present, poverty and limited viable employment options in labour-sending
countries are creating conditions where parents often have to ‘choose’ between
migrating to provide for their children’s economic needs and being physically
present to raise their children.”> The Committee on the Rights of the Child
(‘CRC Committee’) has recognised that the situation of parents being ‘forced to
work far away from their families’ as a result of economic pressures has an ‘impact
on parents’ capacities to fulfil their responsibilities towards children’.?® This is
because many parental responsibilities, including those relating to children’s psy-
chosocial development and primary care, require parents and children to be toge-
ther particularly (but not only) when children are young.?* This, once again,
highlights the limits of understanding human development and the child-parent
relationship purely from an economic perspective, as has been done to date in the
context of TLM.

17 See, eg, Withers, above n 9; Waoma G Nwaogu and Michael J Ryan, ‘FDI, Foreign
Aid, Remittance and Economic Growth in Developing Countries’ (2015) 19(2)
Review of Development Economics, 19(1) (2015) 100; Rebecca J Calzado, Department
of Labor and Employment Philippines, ‘Labour Migration and Development Goals:
The Philippine Experience’ (Paper presented at International Dialogue on Migration,
Geneva, 8 October 2007) 5-6; Jettrey H Cohen, ‘Remittance Outcomes and Migra-
tion: Theoretical Contests, Real Opportunities’ [2005] (Spring) Studies in Compara-
tive International Development 88, 93-9; Asia Pacific Mission for Migrants, Labour
Export Program and Further Commodification of Migrants as Prescriptions for Devel-
opment (19 September 2014) <http://aprnet.org/?p=196>.

18 Hein de Haas, ‘Migration and Development: A Theoretical Perspective’ (2010) 44 (1)
International Migration Review 227.

19 Lisa Andersson and Melissa Siegel, ‘Empirical Assessments of the Development
Impacts of Migration’ (MIGNEX Background Paper, Peace Research Institute Oslo,
2019) 19-21.

20 See Chapter 4 on art 27 of the CRC as it relates to children’s physical, mental, spiri-
tual, moral and social development.

21 CRCarts 27,18, 5.

22 See Chapter 4 (Section 4.2) and Chapter 6 (Section 6.3.4).

23 CRC Committee, General Comment No 7: Implementing Child Rights in Early
Childhood, 40th sess, UN Doc CRC/C/GC/7/Rev.1 (20 September 2006) para 19
(‘General Comment No 7).

24 The significance of a child’s age is discussed in Chapter 4 (see Section 4.4).
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However, importantly, this book argues that children’s rights affected by TLM
must be addressed by States rrespective of whether policymakers believe that TLM
serves the economic and development interests of migrant workers, their families
and labour-sending countries. This is because the CRC requires policymakers to
consider children’s rights and best interests in @// processes and decision-making
that affects them?®® and to give due consideration to children’s views in matters
that concern them.?®

Studies from the social sciences have reiterated the importance of understanding
how young people view the costs and benefits of parental migration, highlighting
that some who have experienced this separation view ‘migration-as-development’
as an ‘incoherent strategy that works against rather than for the family’.?” In a
recent study of children of Indonesian migrant workers who have transitioned into
adulthood, participants expressed that their families had had ‘enough’ of migra-
tion, with this notion used:

(First, as an affective plea for rewarding work that is consistent with prox-
imate family life; second, as a careful attempt to redress a history of absent
family life; and third, as a combined (familial and individual) resistance to
risqué developmentalist desires to uplift the family economically through the
quick-fix of migration.*®

Such findings are complemented by the World Happiness Report, which reiterates
that for the families of migrants left behind in countries of origin, ‘there is a rise in
negative affect (sadness, worry, anger), especially if the migrant is abroad on tem-
porary work’.?® The report highlights that while family members may view their
quality of life more positively than those families without a housechold member
living abroad, ‘they do not benefit from migration in terms of emotional well-
being’.*® These mixed outcomes are attributed to the likelihood of families asses-
sing their quality of life based on economic gains rather than their own affective
experiences.®! Regarding the latter, the report holds that family members often
suffer emotionally from the separation for reasons including not being able to
share the responsibility of nurturing children.

25 CRCart 3. See also Mary Crock and Hannah Martin, ‘First Things First: International
Law and the Protection of Migrant Children’ in Mary Crock and Lenni Benson (eds),
Protecting Migrant Children: In Search of Best Practice (Elgar, 2018) 75, 89.

26 CRCart 12. The CRC’s general principles, including under art 3 and art 12, are dis-
cussed in Chapter 3 (see Section 3.2).

27 Bittiandra Chand Somaiah, Brenda S A Yeoh and Silvia Mila Arlini, ‘Cukup for Me to
be Successtul in this Country: “Staying” Among Left-Behind Young Women in
Indonesia’s Migrant-Sending Villages’ (2020) 20(2) Global Networks 237, 242.

28 Ibid.

29 John F Helliwell, Richard Layard and Jeftrey D Sachs (eds), Worid Happiness Report
2018 (Sustainable Development Solutions Network, 2018) 8.

30 Ibid 58.

31 Ibid 56-7.

32 Ibid.
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1.3 Transnationalism and State sovereignty

Transnational movement in the era of globalisation has been characterised by the
mass movement of workers across borders with the simultaneous mass restriction
of rights afforded to migrant workers and their families.** Such ‘large-scale and
unrelenting cross-border migrations’ have forced questions as to how these
movements impact children into migration policy discourse and debates.®* At
present, TLM policies undermine, rather than support, the child-parent relation-
ship through structural features that create unnecessarily protracted periods of
parental absence in children’s lives. While some families are able to mitigate the
potential harms to children that arise from policies that require children and par-
ents to reside in different countries, it is currently with little to no support from
those States responsible for these policies. Moreover, many families in the context
of low-waged TLM do not have sufficient resources to adopt strategies to preserve
strong child-parent relationships transnationally. This is compounded when the
capacity of migrant workers to exercise their own agency is constrained by features
beyond their control, such immigration restrictions.®

Hence, it is vital that, when considering low-waged TLM, the agency of
migrants is not overstated®® and due consideration is given to the ‘protracted
precarity’ for migrant workers that is created by States through their management
of TLM across the migration cycle.3” That is to say that notions of migrant agency
in the context of transnational activities cannot ignore the rigid constraints placed
on low-waged migrants by States.*® These constraints continue to fuel the ‘dur-
able inequalities”® experienced by migrants that relate to factors such as gender,
ethnicity and class, which are not transformed in any significant way by the trans-
national movement.*® Rather, low-waged migrants experience new inequalities in
transnational social spaces, such as a lack of rights in subcontracted labour mar-
kets*! and as non-citizens in labour-receiving countries.

33 Matt Withers and Nicola Piper, “Transnationalism and Temporary Labour Migration’
in Brenda S A Yeoh and Francis Collins (eds), Handbook on Transnationalism
(Edward Elgar, 2021) (forthcoming).

34 Maruja M B Asis and Alan Feranil, ‘Not for Adults Only: Toward a Child’s Lens in
Migration Policies in Asia’ (2020) 8(1) Journal on Migration and Human Security 68,
68-69.

35 Other constraints such as financial debt and employer discretion are discussed in
Chapter 5 (see Section 5.3).

36 Faist (2008) cited in Nicola Piper and Matt Withers, ‘Forced Transnationalism and
Temporary

Labour Migration: Implications for Understanding Migrant Rights’ (2018) 15(5)
Identities 558, 560.

37 Piper and Withers, above n 36, 560.

38 Ibid 562.

39 Tilly (1998), cited in Thomas Faist, The Transnationalized Social Question: Migration
and the Politics of Social Inequalities in the Twenty-First Century (Oxford University
Press, 2019) 95.

40 Ibid.

41 Ibid 96.
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Bilateral arrangements between labour-sending and labour-receiving States reflect
the balance of power between countries,*> with labour-sending countries having
little negotiating power because of a) their economic dependence on TLM; and b)
intense competition for access to labour markets. This is the case even in the context
of liberal, democratic labour-receiving countries.** Hence, prospects for achieving
policy reforms are best understood in the context of labour-receiving countries,
given that they are primarily responsible for the framing and regulation of TLM**
and they determine which rights are afforded to workers based on their assigned
migration status.*> This includes those rights pertaining to the child-parent rela-
tionship. As Carling et al have observed in their study of transnational parenthood:

[T]he separation of parents and children and the very formation of transnational
families owe a great deal to the immigration policies of the receiving countries.*®

That is to say that the sovereignty of the nation-state continues to be the defining
factor in people’s capacity to not only engage in transnational activities, but to enjoy
and nurture transnational relationships. States determine who can be mobile, and the
nature of that mobility, which has become blatantly apparent in the context of
COVID-19 and the mass closure of borders and forced return of millions of migrant
workers worldwide.*” Hence, in an era of transnationalism, immobility — both in
terms of people’s ability to move and the portability of their rights — casts doubt over
‘the linkages between migration and development that underlie much of interna-
tional cooperation on migration’.*® This begs the question, as posed by Merla et al:

Where do care and family relations fit in such processes? This is a question of

fundamental importance that is often overlooked in analyses of the ‘immobi-

lity regime”.*”

42 Susan Kneebone, ‘Migrant Workers Between States: In Search of Exit and Integration
Strategies in South East Asia’ (2012) 40 Asian Journal of Social Science 367, 375.

43 Michelle R Gamburd, ‘Advocating for Sri Lankan Migrant Workers: Obstacles and
Challenges’ (2009) 41(1) Critical Asian Studies 61, 85.

44 Howe and Owens, above n 1, 6.

45 Susan Kneebone, ‘Transnational Labour Migrants: Whose Responsibility?” in Fiona
Jenkins, Mark Nolan and Kim Rubenstein (eds), Allegiance and Identity in a Globa-
lised World (Cambridge University Press, 2014 ) 426, 444.

46 Jorgen Carling, Cecilia Menjivar and Leah Schmalzbauer, ‘Central Themes in the
Study of Transnational Parenthood’ (2012) 38(2) Journal of Ethnic and Migration
Studies 191, 199. See also Kitty Calavita, Immigrants at the Margins: Law, Race, and
Exclusion in Southern Europe (Cambridge University Press, 2005).

47 See Preface. See also UN Network on Migration (UNNM), ‘The Global Compact for
Migration (GCM): Well Governed Migration as an Essential Element of Effective
COVID-19 Response’ (UNNM Policy Brief, 2020).

48 Kathleen Newland, ‘Will International Migration Governance Survive the COVID-19
Pandemic?” (MPI Policy Brief, October 2020) 1.

49 Laura Merla, Majella Kilkey and Loretta Baldassar, ‘Introduction to the Special Issue
“Transnational care: Families Confronting Borders™ (2020) (Early View) Journal of
Family Research 1, 1.
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1.4 The feminisation of migration

The gendered aspect of TLM has seen the increasing feminisation of this
form of migration, with growing demand for low-waged labour in domestic
and care work settings that are typically dominated by women.?® This is of
significance to this book because it has particular implications for children.
That is, the impact of parental migration on children is exacerbated when
their primary caregiver migrates and, globally, it remains that children’s pri-
mary carers are predominantly their mothers and/or other women.*' With
women now comprising nearly half of all migrant workers,®? it is inevitable
that many migrant workers are their children’s primary caregiver at the time
of their migration.*® The potential impacts of parental migration (including
the migration of both mothers and fathers) on children’s development needs
is discussed in Chapters 4 and 5. °* Suffice to say that the foreseeable rami-
fications for children of significant disruption to their primary attachment
relationships remains unaddressed across TLM policies despite the CRC
Committee having urged that:

Young children are especially vulnerable to adverse consequences of separa-
tions because of their physical dependence on and emotional attachment to
their parents/primary caregivers. They are also less able to comprehend the
circumstances of any separation.”®

50 The feminisation of migration is discussed in Chapter 4 (see Section 4.3.2). See Lise
Widding Isaksen, Sambasivan Uma Devi and Arlie Russell Hochschild, ‘Global Care
Crisis: A Problem of Capital, Care Chains, or Commons?’ (2008) 52(3) American
Bebavioral Scientist 405; Fiona Williams, ‘Markets and Migrants in the Care Econ-
omy’ (2011) 47 Soundings 22; Eleonore Kofman, ‘Gendered Global Migrations’
(2004) 6(4) International Feminist Jowrnal of Politics 643; Sonya Michel and Ito
Peng (eds), Gender, Migration, and the Work of Care: A Multi-Scalar Approach to the
Pacific Rim (Palgrave Macmillan, 2017); Deborah Brennan and Elizabeth Adamson,
‘Care and Migration’ in Sheila Shaver (ed), Handbook on Gender and Social Policy
(Elgar, 2018) 253.

51 See Chapter 4 (see Section 4.3.2). See also ILO, Care Work and Care Jobs for the
Future of Decent Work (ILO, 2018); Catherine Hein, Reconciling Work and Family
Responsibilities: Practical Ideas from Global Experience (1ILO, 2005).

52 ILO, Labour Migration: Facts and Figures (26 March 2014) <http://www.ilo.org/
global /about-the-ilo/media-centre /issue-briefs/WCMS_239651 /lang—en/index.
htm>.

53 See Chapter 4 (see Section 4.3.2). For example, the CRC Committee estimated in
2010 that of the more than one million women migrating from Sri Lanka pre-
dominantly as domestic workers, most were mothers who left behind children and half
of these children were under six years old. See CRC Committee, Concluding Obser-
vations: Sri Lanka, UN Doc CRC/C/LKA/CO/3—4 (19 October 2010) [44].

54 See Chapter 4 (Section 4.3) on the potential impacts of parental migration on chil-
dren’s psychosocial development needs and Chapter 5 (Section 5.4) on transnational
parenting and parental guidance.

55 General Comment No 7, UN Doc CRC/C/GC/7/Rev.1, para 18.
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Feminist scholarship has brought to the fore notions of ‘transnational mother-
hood” and global “care chains’ and ‘care drains’.*® Transnational motherhood can
be understood as the alternative constructions of motherhood created by migrant
women when they leave their children to take up domestic and care work
abroad.®” As Merla et al explain, placing the concept of transnational motherhood
within the broader economic and political context of the international division of
reproductive labour gave rise to what is referred to as global care chains: where
women in labour-sending countries care for the children of women migrant
workers, who migrate to care for the children of women in (wealthier) labour-
receiving countries.”® This, in turn, results in a care drain in labour-sending
countries, where ‘women who normally care for the young, the old and the sick in
their own poor countries move to care for the young, the old, and the sick in rich
countries’>* As market care services are largely unavailable or unaffordable in
labour-sending countries, the burden of care largely falls on other women (usually
relatives) when women who have caring responsibilities migrate.®°

Care chains reflect the commodification of care that requires migrant women to
sell their caregiving — which requires their physical presence in another country —
in exchange for money that is returned home as remittances.®’ However, the
commodification of care and labour provided by migrant workers ignores the
social and economic ramifications of care chains and care drains for the families of
migrant workers and labour-sending countries alike. As stressed by the Interna-
tional Labour Organization (ILO):

The social costs of labour migration in terms of fractured families and com-

munities are without a doubt at least as significant as those related to the

more measurable economic costs. The effects are almost never gender-
62

neutral.

Additionally, we are reminded that paid employment does not necessarily equate
to a way out of poverty or empowerment for women.®*® Rather, it must be

56 Merla, Kilkey and Baldassar, above n 49, 4.

57 Pierrette Hondagneu-Sotelo and Ernestine Avila (1997), cited in Merla, Kilkey and
Baldassar, above n 49, 4.

58 Parrenias (2000), Ehrenreich and Hochschild (2004) and Hochschild (2000), cited in
Merla, Kilkey and Baldassar, above n 49, 4.

59 Hochschild (2005), cited in Merla, Kilkey and Baldassar, above n 49, 4.

60 World Health Organization (WHO), Women on the Move: Migration, Care Work and
Health (WHO, 2017), 49.

61 Loretta Baldassar and Laura Merla, ‘Locating Transnational Care Circulation in
Migration and Family Studies’ in Loretta Baldassar and Laura Merla (eds), Transna-
tional Families, Migration and the Circulation of Care: Understanding Mobility and
Absence in Family Life (Routledge, 2014) 25, 29.

62 ILO, Report VI: Towards o Fair Deal for Migrant Workers in the Global Economy,
International Labour Conference, 92" sess, Agenda Item 6, 2004 [77].

63 Shahra Razavi and Laura Turquet, ‘Progress of the World’s Women 2015-2016:
Transforming Economies, Realizing Rights’ (2016) 16(1) Global Social Policy 86, 89.
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coupled with gender-responsive migration, employment and social policies to
address the structural constraints, power inequalities and discriminatory norms
that limit women’s capacity to realise their rights.°* In the context of TLM, this
pertains to women’s rights as both workers and parents. As expressed by the UN
Commission on Information and Accountability for Women’s and Children’s’
Health:

The health of a country’s women and children is a moral, political, economic,
and social imperative. When women move across national borders, this
imperative remains. However, the question of who (which country) is
responsible and can be held accountable arises, and needs to be addressed by
multiple stakeholders, and transnationally.®®

1.5 Comparative analysis of labour-receiving countries

There are a range of factors that contribute to the significant differences between
TLM regimes, each of which are ‘highly specific to country and time”.°® These
include the degree of control that a country has over immigration, which is never
complete; domestic institutions, values and political regimes; international human
rights systems; and labour market and welfare policies.®” As Ruhs argues:

Variation in objectives and constraints leads to different ‘national policy
spaces’ and labour immigration policy regimes that vary both across countries
and over time.®

These objectives and constraints are compounded when the complexities of family
migration are also considered, which include the different aspects of child-parent
relations.®” As Orellana et al explain, this includes how children and parents are

positioned in the law; divisions in labour based on gender, age and sector; and

subsequent “patterns of economic dependence’.”®

The ILO has highlighted that just under half of the world’s estimated 150
million migrant workers are concentrated in North America and Europe, just over
a fifth in Asia and the Pacific and over one-tenth in the Arab States.”! Moreover,
in 2013, it was estimated that 11 per cent of migrant workers had jobs in the

64 Ibid 87-90.

65 UN Commission on Information and Accountability for Women’s and Children’s
Health (May 2011) in WHO, above n 60, 45.

66 Martin Ruhs, ‘Protecting the Rights of Temporary Migrant Workers: Ideals Versus
Reality’ in Joanna Howe and Rosemary Owens (eds), Temporary Labour Migration in
the Global Era (Hart Publishing, 2016) 299, 305-6.

67 Ibid.

68 Ibid.

69 Marjorie Faulstich Orellana et al, “Transnational Childhoods: The Participation of
Children in Processes of Family Migration’ (2001) 48(4) Social Problems 572, 578.

70 Ibid.

71 ILO, above n 3, [14].
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agricultural sector, 18 per cent in industry and 71 per cent in services, including 8
per cent (12 million) employed as domestic workers.”* Of those domestic workers,
75 per cent were women, often working in conditions that left them vulnerable to
exploitation and abuse, including working long hours in private homes without
being covered by labour laws.”?

Together, these workers represent the three major types of TLM programmes
that are utilised by States, which, as explained by Martin and Costa, are defined by
the nature of the job and a migrant worker’s status while employed.”* These are,
first, seasonal jobs filled by temporary workers, such as in agriculture, hospitality
and other seasonal sectors, with these workers being cheaper for businesses than
alternatives like investing in machines that are only used for a few months a year.”?
This approach is reflected in Canada and Australia’s seasonal worker programmes.
Second, are permanent jobs filled by temporary workers who are employed in
year-round jobs on one- or two-year contracts, after which they must return home
and re-migrate. These programmes are intended to prevent migrants from devel-
oping roots in labour-receiving countries and reduce labour and other rights to
which permanent migrants would be entitled.”® This approach is reflected in the
low-wage stream of Canada’s Temporary Foreign Worker Program, Australia’s
Pacific Labour Scheme and low-waged TLM across Asia and between Asia and the
Gulf States. The third type of TLM programmes comprise permanent jobs filled
by migrant workers who are able to renew work permits and are on a pathway to
permanent residency, following probationary periods and meeting income thresh-
olds required to support the subsequent migration of immediate family members
(including dependent children).”” This, for example, was the case with Canada’s
Live-in Caregiver Program prior to its reform in 2014.

Thus, consideration of TLM in the contexts of Canada, Australia and the Asian/
Gulf regions reflects the spread of TLM regimes not only in terms of their global
distribution, but also in relation to the types of TLM programmes in operation and
the range of labour-receiving contexts. A contextualised understanding of how TLM
regimes operate in these different labour-receiving environments allows for an applied
understanding of how TLM impacts those human rights norms identified in the
conceptual framework that is outlined in the following chapter.

1.5.1 Canada

Canada offers a rich context for considering issues concerning TLM. This is
because it has well-established TLM regimes that have been operating and

72 ILO (2015), cited in Daniel Costa and Philip Martin, ‘“Temporary Labor Migration
Programs: Governance, Migrant Worker Rights, and Recommendations for the UN
Global Compact for Migration’ (Economic Policy Institute Report, 1 August 2018) 6.

73 Costa and Martin, above n 72, 6.

74 Ibid 13.

75 Ibid.

76 Ibid 13-14.

77 Ibid.
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researched for decades, providing a strong evidence base for analysing the impacts
of TLM. Moreover, its regimes involve both seasonal agricultural TLM (with
workers sourced primarily from Mexico and the Caribbean) and migration for care
work (which is dominated by workers from the Philippines).”® This permits the
examination of different aspects of TLM models, including the shorter periods of
child-parent separation characteristic of seasonal TLM and the migration of chil-
dren’s mothers that commonly occurs with caregiver migration. A further benefit
of examining these issues in the Canadian context is that Canada has an authoris-
ing environment — or ‘national policy space’”® — that is open to considering human
rights implications as grounds for policy reforms.®® Moreover, the Canadian con-
text demonstrates that even when TLM policies are developed in liberal, demo-
cratic countries with strong human rights values, transnational family
arrangements are a structural feature of TLM policies.®! That is, even a country
that is considered to have best practice immigration models and a strong com-
mitment to human rights has normalised the separation of dependent children and
parents through explicit and implicit policy measures that govern its TLM
programmes.

The Canadian experience offers invaluable learnings in relation to TLM policies
operating in a range of contexts, from labour-receiving countries with similar
authorising environments (such as Australia) to those that govern the large
movement of workers between, for example, Asia and the Gulf. This is because
Canada has highly regulated programmes that have been operating for decades to
govern a significant number of workers. TLM regimes in comparative contexts
may be highly regulated but manage significantly fewer numbers of workers (such
as Australia); or have a greater number of workers but have less strict labour reg-
ulation (such as in Asia and the Gulf States). Hence, TLM regimes discussed in
this book by way of comparison to the Canadian context can all draw something
from an understanding of the implications of Canadian TLM policies in practice.

1.5.2 Australia

A significant contextual factor not captured in the Canadian context is the framing
of TLM as having both labour market and international development policy goals.
For this reason, examples from Australia’s TLM programmes with Pacific Island
Countries (PICs) (which draw heavily on New Zealand’s TLM models) have been
incorporated in this book. This provides a comparative context in which some

78 See Table 1.1.

79 Ruhs, above n 66, 306.

80 Sece, eg, Canadian Charter of Rights and Freedoms, Hannah Dawson, ‘The Role of
Canada in the International Promotion of Human Rights’, McGill Blogs (6 March
2016); Rhoda E Howard-Hassmann, Compassionate Canadians: Civic Leaders Discuss
Human Rights (University of Toronto Press, 2003).

81 Judith K Bernhard, Patricia Landolt and Luin Goldring, ‘Transnationalizing Families:
Canadian Immigration Policy and the Spatial Fragmentation of Care-giving among
Latin American Newcomers’ (2009) 47(2) International Migration 3, 4.
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issues vary from the Canadian setting because of an explicit development objective
built into the TLM policies by the labour-receiving country.

Moreover, Australia is in a unique position to benefit considerably from an
understanding of the Canadian experience given that its dedicated TLM pro-
grammes have only recently been developed and are still being shaped (with Aus-
tralia’s Seasonal Worker Programme becoming a permanent scheme in 2012 and
its Pacific Labour Scheme being launched in 2018). This provides space for poli-
cies to be moulded in response to learnings from Canada, particularly since
Canada and Australia share a similar authorising environment in relation to pol-
icymaking and public commitments to human rights norms. Moreover, as Hugo
explains, the Canadian experience is of particular relevance to Australia because of
the challenges presented by similar demographic structures and their shared
approach to managing and promoting immigration through substantial planned
programmes.®?

1.5.3 Asian and Gulf rvegions

A significant variable that was not captured in either the Canadian or Australian
contexts is those TLM regimes that have been developed in an attempt to regulate
existing, large-scale movements of migrant workers in certain migration corridors
with poorly regulated recruitment and employment practices.®* These types of
regimes dominate TLM within Asia and between Asia and the Gulf States.** For
this reason, examples from Asian labour-receiving countries (such as Singapore)
and labour-receiving countries in the Gulf region have also been drawn upon
throughout this book. This comparative context provides a very different envir-
onment from both Canada and Australia for considering some of the issues raised
in relation the impact of TLM on children’s rights. It contrasts starkly with the
Australian programmes, which create new migration flows that are small-scale and
highly regulated.®® The Canadian programmes appear to sit somewhere in the
middle in terms of their size and management of existing migration flows.

82 Graeme Hugo, ‘Care Worker Migration, Australia and Development’ (2009) 15
Population, Space and Place 189, 197.

83 ILO, above n 3, [9]; Piyasiri Wickramasekara, ‘Migration Regimes and Their Linkages
for Family Unity, Integrity and Development’ in Marion Panizzon, Gottfried Zurcher
and Elisa Fornale (eds), The Palgrave Handbook of International Labour Migration:
Law and Policy Perspectives (Palgrave Macmillan, 2015) 146, 164—6.

84 ILO, above n 3, [9].

85 Wickramasekara, above n 83, 164-6.



2 Normative and conceptual framework

2.1 Introduction

The normative and conceptual framework for this book identifies a set of pro-
visions in the CRC that protect children’s relationships with their parents and
recognise and privilege the parental role in children’s upbringing and develop-
ment. These are children’s right to be cared for by their parents (Art 7); to
have their family life protected from unlawful and arbitrary interference (Art
16); to have direct and regular contact and personal relations with their par-
ents if separated (Art 10(2)); and to receive direction and guidance from their
parents (Art 5). Additionally, parents are entitled to State assistance to perform
their child-rearing responsibilities as their children’s primary caregivers (Art
18), which includes securing conditions necessary for their children’s physical,
mental, spiritual, moral and social development (Art 27). These CRC provi-
sions are outlined in the first section of this chapter and are used to structure
the analysis of how TLM interferes with the child-parent relationship in Part B
of this book.

The second section of this chapter focuses on the interconnectedness of the
CRC provisions in the framework. It demonstrates that interference with one of
the rights protecting the child-parent relationship necessarily causes interference
with the other related rights. It argues that States need to justify interferences with
each of the rights identified in the framework caused by TLM policies. This is
because an interference with one right may be justifiable but can generate (possi-
bly inadvertently) interferences with the other rights that cannot be justified as
being reasonable and in pursuit of a legitimate aim.

Importantly, the CRC provisions in the normative and conceptual framework
entitle parents to be assisted by the State to fulfil their role as their children’s pri-
mary caregivers. This reflects the interdependence of children’s rights with those
of their parents. It also highlights that children cannot be considered in isolation
from their parents and family when considering the potential impacts of policies
on children’s rights. In this regard, the CRC Committee has emphasised that
children’s rights ‘will be especially meaningful in the context of the rights of par-
ents and other members of the family’ that are to be recognised, respected and
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promoted.! The interdependence of children’s rights with those of their parents is
also reflected in the ICRMW, which assumes that a migrant worker is able to
move with his or her dependent children and spouse (as a family unit) and pro-
tects his or her right to do so.? This reflects the reality that a migrant worker’s
family rights are inextricably linked with their children’s family rights and that
denying these rights to either the parent or the child will inevitably limit the rights
of the other.

2.1.1 Avticles 9 and 10(1)

Importantly, Arts 9 and 10(1) of the CRC have been omitted from the normative
and conceptual framework even though they also reflect the CRC’s presumption
that, in ordinary circumstances, it is in children’s best interests to be with their
parents (unless shown otherwise).> Both articles protect a child’s right not to be
separated from his or her parents and reflect the principles embodied in the rights
in the framework. These are that children’s family life (including their relationship
with their parents) is fundamental to their development and should be protected;
and parents should be recognised and supported as their children’s primary care-
givers. They are discussed in Part B as they provide important context for under-
standing the rights in the framework, particularly Arts 10(2) and 16.*

However, Arts 9 and 10(1) have not been included in the framework because
the obligations on States that they evoke in the context of TLM are not strong.”
Briefly, this is due to the intended purpose of Art 9 to apply to the separation of
children and parents within a State to achieve child protection measures.® More-
over, while Article 10(1) provides for child-parent reunification in the event of
transnational separation, State obligations to reunify children and parents in the
context of TLM are significantly limited by the general capacity for reunification

1 CRC Committee, Report on the Seventl Session, UN Doc CRC/C/34 (8 November
1994) [198].

2 ICRMW arts 29, 30, 44, 45.

3 These CRC articles state that:

-Art 9(1): ‘States Parties shall ensure that a child shall not be separated from his or
her parents against their will, except when competent authorities subject to judicial
review determine, in accordance with applicable law and procedures, that such separa-
tion is necessary for the best interests of the child...’

-Art 10(1): ‘In accordance with the obligation of States Parties under article 9,
paragraph 1, applications by a child or his or her parents to enter or leave a State Party
for the purpose of family reunification shall be dealt with by States Parties in a positive,
humane and expeditious manner...’

4 Articles 9 and 10(1) are discussed in Chapter 5 (see Section 5.2.2) and Chapter 6 (see
Section 6.2.2).

5 This is discussed further in Chapter 5 (see Section 5.2.2) and Chapter 6 (see Section
6.2.2).

6 John Tobin and Judy Cashmore, ‘Article 9. The Right Not to Be Separated from
Parents’ in ] Tobin (ed), The UN Convention on the Rights of the Child: A Commen-
tary (OUP, 2019) 305, 308; Sharon Detrick, A Commentary on the United Nations
Convention on the Rights of the Child (Martinus Nijhoff, 1999), 170.



Normative and conceptual framework 43

to take place in the family’s country of nationality.” Hence, while Arts 9 and 10(1)
are not included in the framework, they inform the rights and obligations in those
articles that the framework covers, once again demonstrating the interconnected-
ness and inseparability of the CRC’s provisions.

2.2 Why and how have CRC rights been used in the framework:?

The CRC entitles all children to benefit from the unique role that parents play in
their upbringing and in enabling them to enjoy their own rights as children. The
CRC Committee has emphasised the important role that parents play in their
children’s capacity to realise their rights, particularly when they are young. This is
because of the relationship between children and their parents (or primary care-
givers) that is based on ‘strong mutual attachments’ and provides children with
‘physical and emotional security’ and ‘consistent care and attention’.® The Com-
mittee has observed that, in ordinary circumstances:

Through these relationships children construct a personal identity and acquire
culturally valued skills, knowledge and behaviours. In these ways, parents (and
other caregivers) are normally the major conduit through which young chil-
dren are able to realise their rights.”

For such reasons, the CRC strongly protects the child-parent relationship and
requires States to support parents to fulfil their parental role and responsibilities. The
six (6) rights protecting this relationship that are directly interfered with by TLM
have been identified across a spectrum to form the normative and conceptual frame-
work for this book. This is represented in Figure 2.1. They have been presented in
this way to capture the notion that each right relates to the other and together sup-
port a child’s right to be cared for as far as possible by their parents under Art 7.

Importantly, improved support for each and any right in the framework will to
some degree improve children’s capacity to be cared for by their parents (Art 7).
That is, measures that support parents to continue to meet their children’s psy-
chosocial and emotional development needs (Art 27), maintain direct and regular
contact with their children (Art 10(2)) and provide direction and guidance to their
children (Art 5) can assist migrant workers to continue to fulfil elements of their
parenting role even if separated transnationally. Furthermore, measures that
reduce the prolonged physical separation of parents and children can decrease the
degree of interference by TLM with children’s family life (Art 16) and support
parents to continue their role as those adults with the primary responsibility for
the upbringing and development of their children (Art 18).

7 This is discussed in Chapter 5 (see Section 5.2.2) and Chapter 6 (see Section 6.2.2).
See also CRC Commiittee, General Comment No 6: Treatment of Unaccompanied and
Separated Children Outside their Country of Origin, 39™ sess, UN Doc CRC/GC/
2005/6 (1 September 2005) para 83 (‘General Comment No 6).

8 General Comment No 7, UN Doc CRC/C/GC/7/Rev.1, para 16.

9 Ibid.
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As measures required to support transnational child-parent relationships in the
context of TLM are less challenging for States, the associated rights appear at the
beginning of the spectrum. Whereas measures identified in relation to Arts 16,
18 and 7 all require States to consider and address the more complex policy
challenges that arise from the prolonged physical separation of children and
parents upon which TLM is premised. Hence, these rights have been located
towards the end of the spectrum. Using this spectrum of interrelated CRC rights
to map issues and measures permits the identification of a range of measures that
can reduce interferences with children’s rights to different degrees depending
upon the will of the labour-receiving country. These measures are identified in
Part B of this book. This approach reflects an attempt to navigate what Carens
describes as ‘the challenges of exploring tensions between what is feasible and
what is right.*°

The approach to the normative and conceptual framework adopted in this book
also allows for the significant variations between TLM regimes to be addressed.
This is because some States will require fewer or more measures in relation to each
right depending on the nature of their existing policies and practices. This is par-
ticularly so in relation to supporting direct and regular communication between
children and parents, where the greatest variations between policies and practices
in labour-receiving countries are evident. However, a// low-waged TLM regimes
interfere to some degree with those rights towards the end of the spectrum given
that they are premised on the physical separation of children and parents. More-
over, the willingness of labour-receiving countries to engage with the challenges
that TLM presents for children’s rights will also vary across this spectrum
depending on the policy environment in which the TLM regime operates, and the
cost of the measures required to improve existing practices.!!

2.2.1 The need for a framework that can account for context

Understanding the impact of TLM across this spectrum of rights allows for the
identification of reasonable measures that are relative to the contexts within which
TLM regimes operate. The significant variation between TLM regimes is gener-
ated by the policy environments in labour-receiving countries. As a result, workers
from the same or similar labour-sending countries are afforded different rights
according to their country of employment and the TLM programme under which
they migrate. Hence, the degree to which the capacity of migrant workers to fulfil
their parenting role is impacted by TLM — and their children’s interdependent
rights subsequently interfered with — will vary according to the particular TLM
regime. This demonstrates the importance of recognising context when applying a
normative framework to understand the complex and competing policy issues that
arise in different scenarios. However, it should be noted that, to date, the absence

10 Joseph Carens, The Ethics of Immigration (Oxtord University Press, 2013) 4.
11 The perceived willingness of labour-receiving countries to engage with these issues is
addressed in Chapter 7 (see Section 7.3.2).
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of any process for considering the impact of TLM on children’s rights and best
interests is a common feature across TLM regimes.

Importantly, like other labour-receiving countries, TLM policies and practices
in liberal, democratic countries like Canada and Australia also create conditions
that unnecessarily interfere with the parenting capacity of migrant workers. How-
ever, they are less likely to be challenged by workers and the governments of
labour-sending countries because the treatment of migrant workers in alternative
destinations (such as the Gulf States and Asian labour-receiving countries) is sig-
nificantly worse. However, infringements on workers’ rights in contexts such as
the Gulf States and Asian labour-receiving countries are so extreme that conditions
that are simply better than these practices do not necessarily meet State obligations
under human rights law. Moreover, while conditions that interfere with rights that
protect the child-parent relationship may be less restrictive in liberal, democratic
countries, they present significantly greater contradictions with the expressed
values and commitments made by these countries. These contradictions are
explored throughout this book, particularly in Chapter 7 in relation to public
recognition by States of the value of the child-parent relationship to children’s
development and well-being.'?

2.2.2 Reasons for limiting the framework to CRC rights

i. Labour-receiving countries ave parties to the CRC

As discussed in the Introduction to this book, all countries (except the United
States) have ratified the CRC and therefore committed to upholding the rights
and principles that it protects.'* Hence, CRC rights form this normative and
conceptual framework because they bind both labour-sending and labour-receiv-
ing countries under international law. By contrast, all major labour-receiving
countries have failed to ratify the ICRMW, which clarifies and protects human
rights specifically in relation to migrant workers and their families."* To illus-
trate, Canada now admits more temporary foreign workers than permanent
residents'® and, in 2013, its workforce comprised 386,406 temporary migrant
workers.'® In the same year, Canada did not accept the recommendation arising
from the UN’s review of its implementation of international obligations that it

12 See Chapter 7 (Section 7.2).

13 UN, Treaty Collection (13 November 2019) <https://treaties.un.org>.

14 The ICRMW currently has only 55 States parties of which none are major labour-
receiving countries. See UN, Treaty Collection (26 November 2020) <https://trea
ties.un.org>.

15 Carens, above n 10, 110.

16 This amounts to two percent of Canada’s national workforce. See Employment and
Social Development Canada, Overbauling the Temporary Foreign Worker Program:
Putting Canadians First (Government of Canada, 2014) 4-5, cited in Delphine
Nakache and Leanne Dixon-Perera, “Temporary or Transitional? Migrant Workers’
Experiences with Permanent Residence in Canada’ (IRPP Study No 55, Institute for
Research on Public Policy, October 2015) 4.
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ratify the ICRMW.'” The UN Member States making this recommendation
were predominantly labour-sending countries that recognise the ICRMW as the
primary human rights instrument for the protection of migrant workers and their
families.

The reasons provided by Canada for its failure to ratify the ICRMW reflect
those of similar countries like Australia and include the argument that the
ICRMW protects existing rights that are already protected in other human rights
treaties.'® However, the uniqueness of the ICRMW, as the CMW Committee
has explained, is that it stresses the connection between human rights and
migration in light of the reality that migrants (including children affected by
migration) are less protected than nationals in transit and destination countries
and therefore ‘require positive action by governments to protect their rights’.**
Nonetheless, Canada has emphasised that it is party to other ‘core international
human rights treaties and efforts are focused on the implementation of these
treaties’.?° Significantly, the CRC is one of the core human rights treaties to
which Canada is a party and, in the same review, Canada reiterated that it ‘is
committed to the promotion and implementation of the Convention on the
Rights of the Child’ ** Similarly, in the Australian context, it is recognised that
for the purposes of reviewing domestic legislation against Australia’s human
rights obligations:

[H]uman rights are defined as the rights and freedoms contained in the seven
core human rights treaties to which Australia is a party, including the Con-
vention on the Rights of the Child.

(CRC)*?

17 Report of the Working Group on the Universal Periodic Review: Canadn: Addendum:
Views on Conclusions and/or Recommendations, Voluntary Commitments and Replies
Presented by the State under Review, UN GAOR, 24™ sess, Agenda Item 6, UN Doc
A/HRC/24/11/Add.1 (17 September 2013) [6] (‘Universal Periodic Review:
Canada, Addendum’); Report of the Working Group on the Universal Periodic Review:
Canada, UN GAOR, 24" sess, Agenda Item 6, UN Doc A/HRC/24/11 (28 June
2013) [128.3].

18 Ibid. Reasons provided by the Australian Government for its failure to ratify the
ICRMW include that the rights within the ICRMW are already protected under other
human rights treaties and international law to which Australia is a party; and migrant
workers are protected by Australian domestic employment legislation. See Human
Rights Council of Australia (HRCA), ‘Australian Ratification of the Migrant Worker
Conventions — Responses to Concerns Raised by the Australian Government® (Brief-
ing Paper, HRCA, 2012).

19 CMW Committee, Contribution to the 2030 Sustainable Development Goals in
Response to a Call for Inputs by the High-Level Political Forum on Sustainable Devel-
opment (HLPF) (19 April 2018) 1 pt 1.

20 Universal Periodic Review: Canada: Addendum, UN Doc A/HRC/24/11/Add.1
[6].

21 Ibid.

22 National Children’s Commissioner, Children’s Rights Report 2017 (Australian Human
Rights Commission, 2017) 61.
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In the context of Asia and the Gulf States, all labour-receiving countries are States
parties to the CRC and have also failed to ratify the ICRMW. However, in
response to regional concerns, Asian labour-receiving countries (namely Singapore
and Malaysia) have recently committed to the non-binding ASEAN Consensus on
the Protection and Promotion of the Rights of Migrant Workers of March 2018
(‘ASEAN Consensus on the Rights of Migrant Workers').>?

1. Limitations of non-binding instruments

As discussed briefly in the following chapter, while the ASEAN Consensus on the
Rights of Migrant Workers attempts to promote shared human rights standards
for migrant workers and their families in the Asian region, it remains a non-bind-
ing instrument.?* Moreover, many of its obligations are in effect discretionary as
they are subject to domestic regulation in labour-receiving States, including its
stipulations related to family visitation rights.>® Hence, its obligations on labour-
receiving States to adopt measures to preserve familial relationships in the context
of TLM are weak, which is reflected in the views of the ASEAN Parliamentarians
for Human Rights that:

This Consensus fails to meet the basic criteria that we ... have been calling
for: a legally-binding document that would provide genuine protections in
accordance with international human rights law.?®

Most recently, at the international level, States have come together to declare a
global commitment to ‘cooperate to create conditions’ that enable people to live
in their home countries, recognising that ‘{m]igration should be a choice, not a
necessity’.>” These statements in the New York Declaration?® inform the recently
adopted Global Compact for Migration,”® which recognises the need to create
viable employment opportunities for workers iz labour-sending countries. This is
an issue addressed in Chapters 4 and 7 in relation to parental migration and sus-
tainable development.*® Suffice to say here that as the New York Declaration and

23 ASEAN Consensus on the Protection and Promotion of the Rights of Migrant Workers,
31°* ASEAN Summit (14 November 2017) (‘ASEAN Consensus the Rights of Migrant
Workers’).

24 The Consensus is discussed in Chapter 3 (see Section 3.3.4).

25 ASEAN Consensus on the Rights of Migrant Workers paras 1(d), 8.

26 Hon Teddy Baguilat, Jr (APHR Board Member and Member of the House of
Representatives of the Philippines), quoted in ASEAN Parliamentarians for Human
Rights (APHR), Regional MPs: ASEAN Consensus on Migrant Workers Does Not
Provide Adequate Protections (24 November 2017) <https://aseanmp.org,/2017 /11 /
24 /regional-mps-asean-consensus-on-migrant-workers-does-not-provide-adequate-p
rotections/>.

27 New York Declaration, UN Doc A/RES/71/1, para 43.

28 Ibid.

29 Global Compact for Migration, UN Doc A/RES/73/195.

30 See Chapter 4 (Section 4.2.3) and Chapter 7 (Section 7.3.3).
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the Global Compact are both non-binding, States are not legally obligated to
adopt the measures that they identify, which limits the potential effectiveness of
both instruments. This is reflected in the fact that the non-binding Declaration on
the Commatments for Childven in ASEAN (2001) 31 made similar recommenda-
tions that ASEAN States should:

Create employment opportunities for adult family members in ASEAN coun-
tries, as stable families are the key to the social, physical and emotional
development of children.?

However, almost two decades later — and with two additional non-binding regio-
nal instruments specific to migrant workers and their families*® — TLM based on
parental migration continues to grow in the Asian region in the face of un- and
under-employment.

It is for these reasons that the legally binding, near-universally ratified CRC has
been used to develop the normative and conceptual framework for this book.
States parties to the CRC, which include labour-receiving countries, are legally
bound to implement its provisions and, in doing so, be guided by the CRC
Committee. In its instruction to States on implementing the CRC in the context
of children affected by migration, the CRC Committee, together with the CMW
Committee, has stressed:

[T]he primacy of the rights of the child in the context of international
migration and therefore the need for the Conventions to be integrated by
States into migration-related frameworks, policies, practices and/or other

meceasurcs. 34

States, including labour-receiving countries with strong commitments to human
rights, have yet to integrate any consideration of children’s rights and their obli-
gations under the CRC into the development of TLM policies.

2.2.3 Practical measuves to guide States

The analysis in Part B identifies measures available to States to support the rights
in the normative and conceptual framework. These measures draw on knowledge
from fields including the social sciences and child psychology about the value of

31 Declaration on the Commitments for Childven in ASEAN, 4™ Meeting of ASEAN
Ministers Responsible for Social Welfare (2 August 2001) (‘Declaration on the Com-
matments for Childven in ASEAN’).

32 Ibid art 8.

33 ASEAN Consensus on the Rights of Migrant Workers; ASEAN Declaration on the Pro-
tection and Promotion of the Rights of Migrant Workers, 12 ASEAN Summit (13
January 2007).

34 Joint General Comment on Childven in the Context of International Migration, UN
Doc CMW/C/GC/3-CRC/C/GC/22, para 13.
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investing in strong child-parent relationships to children’s development and well-
being; and the potential long-term consequences of child-parent separation if risks
to children are not properly mitigated. This approach is necessary because, as
Tobin observes, legal and moral arguments alone ‘are limited in the extent to
which they can guide states’ about the practical measures needed to implement
CRC rights.*® Given the scale of TLM, States will inevitably have to address the
multiple effects of the widespread separation of children and parents if TLM is to
be sustainable and of benefit to labour-sending countries. This requires under-
standing the issues arising for families, communities and countries in the context
of TLM from multidisciplinary perspectives (not only rights-based but also social,
health, international development and long-term economic). A comprehensive
understanding can assist in the identification of practical and effective measures to
mitigate the negative effects of TLM.

Analysing these issues within a rights-based framework offers one way to
understand the challenges that TLM presents to children and parents from labour-
sending countries. Its value lies in its recognition of how the treatment of parents
in one State can directly and indirectly limit the rights of their children in another
State; and how the limitation of even one of their children’s rights will inevitably
affect their capacity to realise other related CRC rights. Each of these limitations
demands justification by the States responsible for the limitation. In applying the
justification test, it is hoped that labour-receiving States will realise the severity of
the interferences with children’s rights caused by TLM policies and the availability
of reasonable and practical measures that can reduce the degree of these
interferences.

2.3 The interconnectedness of the rights in the framework

The rights identified in the normative and conceptual framework are so heavily
interconnected that interference with one will necessarily generate interferences
with the others. This represents the reality that, as Freeman explains, the inter-
dependent and indivisible nature of children’s rights means that ‘denial of one
right can impact upon, even totally undermine, other rights’.*® Similarly, support
for one of the rights identified in the framework will enhance the capacity of
children to realise their related rights across the spectrum. These rights that pro-
tect the child-parent relationship are held equally by children in labour-sending
and labour-receiving countries. Moreover, as discussed in the following chapter,
the child-parent relationship is considered special and protected regardless of

whether a child lives in a nuclear or extended family arrangement.®”

35 John Tobin, ‘Taking Children’s Rights Seriously: The Need for a Multilingual
Approach’ in Alison Diduck, Noam Peleg and Helen Reece (eds), Law in Society:
Reflections on Children, Famaily, Culture and Philosophy (Brill, 2015) 125, 131.

36 Michael Freeman, “The Value and Values of Children’s Rights’ in Antonella Invernizzi
and Jane Williams (eds), The Human Rights of Childven: From Visions to Imple-
mentation (Ashgate, 2011) 21.

37 See Chapter 3 (Section 3.4).
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While the formal theory of attachment between children and their primary carer
has Western origins,®® the way that many (albeit not all) children and parents
experience separation due to TLM is similar to experiences of children separated
from their parents for other reasons. These include post-divorce relocation and
military deployment, which are discussed in Chapters 6 and 7. 3 Feelings of loss,
abandonment and uncertainty are frequently expressed in social science studies of
children of low-waged migrant workers residing in labour-sending countries; and
feelings of sadness, longing and loss emerge in studies of migrant workers who are
living separately from their children.*® Hence, while the framework is based on
normative standards established in the CRC, rationales from child psychology and
child development disciplines underpin why these standards have been embodied
in the CRC; why it is so important that they are upheld; and how they are
interconnected.

2.3.1 The connection between the normative and conceptual framework and
child development

Developmental theory is clearly embedded in the CRC in notions such as chil-
dren’s evolving capacities.*' Tt is implied in the CRC’s rights, responsibilities and
principles,*? including those that recognise the important role that parents and
families play in raising and guiding children in ways appropriate to their age and
stage of development. Hence, the experiences and interactions that children have
from birth shape their developmental trajectories,** which include the quality and
consistency of their primary attachment relationships. The CRC recognises that in
ordinary circumstances, these primary attachment relationships are formed
between children and their parents (and possibly other primary caregivers). It
therefore protects children’s relationships with their parents/primary caregiver
becanse (in normal circumstances) strong and healthy child-parent relationships
are central to maximising positive development trajectories for children. Under
the CRC, States must ensure children’s development to the maximum extent
possible and protect and assist the family as the natural environment for chil-
dren’s growth, both of which are discussed in the following chapter on general

38 The basic tenets of attachment theory are attributed to John Bowlby and Mary Ains-
worth. See John Bowlby, Attachment and Loss, Vol 1: Attachment (Basic Books,
1969); John Bowlby, Attachment and Loss, Vol 2: Separation (Basic Books, 1973);
John Bowlby, Child Care and the Growth of Love: Abridged and Edited by Margery
Fry. With Two New Chapters by Mary D Salter Ainsworth (Penguin Books, 1965);
Inge Bretherton, ‘The Origins of Attachment Theory: John Bowlby and Mary Ains-
worth’ (1992) 28 Developmental Psychology 759.

39 See Chapter 6 (Section 6.4.2) and Chapter 7 (Section 7.3.2).

40 These findings from social science studies are discussed in Chapter 4 (see Section 4.3).

41 Colette Daiute, ‘The Rights of Children, the Rights of Nations: Developmental
Theory and the Politics of Children’s Rights’ (2008) 64(4) Journal of Social ILssues
701, 708-10.

42 Ibid 704.

43 Ibid 705-6.
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legal principles.** This demonstrates the connection between the CRC’s provi-
sions and recognition of the centrality of the family to children’s development
processes. In this sense, the CRC offers a normative framework for under-
standing child well-being,*® with family being considered one of the main ele-
ments (together with health and education) necessary for children’s growth and
development.*®

As Crock and Benson explain, because childhood is transitory and children’s
capacities evolve, children require particular assistance and protection that accords
with their stage of development ‘if they are to develop and thrive’.*” Without this,
children and communities face long-term consequences with the reality being that
‘[d]amaged children too frequently become damaged ... adults.”*® In the context
of TLM, this has foreseeable negative long-term social impacts for families and
communities in labour-sending countries. However, it also may produce a
damaged generation of future workers with implications for both labour-sending
and labour-receiving countries.

The rights identified in the normative and conceptual framework mirror the
concerns of child psychologists in matters involving the separation of children
and parents in other circumstances. In the context of family law, it has been
found that the separation of a child from one parent can ‘create psychological
risks with long-term consequences’.*” This is particularly so if the child is
young and/or age-appropriate strategies are not adopted to reduce potential
harms to the child-parent relationship arising from the separation.’® Hence, as
Kelly and Lamb explain, to minimise potential psychological risks to children in
relation to post-divorce relocation:

Steps must be taken to promote continued relationships with both parents by
attempting to discourage or delay moves with very young children, and by
ensuring that children continue to have regular and meaningful interaction
with their ... parents.®!

44 Sece Chapter 3 (Section 3.2.3 on a child’s right to development under Art 12 of the
CRC and Section 3.4 on the fundamental role of the family in human rights law).

45 John Bradshaw, Petra Hoelscher and Dominic Richardson, ‘Comparing Child Well-
being in OECD Countries: Concepts and Methods (Innocenti Working Paper,
UNICEF, 2000) 6.

46 Mary Crock and Hannah Martin, ‘First Things First: International Law and the Pro-
tection of Migrant Children’ in Mary Crock and Lenni Benson (eds), Protecting
Migrant Children: In Search of Best Practice (Elgar, 2018) 75, 88.

47 Mary Crock and Lenni B Benson, ‘Central Issues in the Protection of Child Migrants’
in Mary Crock and Lenni Benson (eds), Protecting Migrant Childven: In Search of Best
Practice (Elgar, 2018) 1, 10.

48 Ibid.

49 Joan B Kelly and Michael E Lamb, ‘Developmental Issues in Relocation Cases Invol-
ving Young Children: When, Whether, and How?’ (2003) 17(2) Journal of Family
Psychology 193, 202.

50 Ibid.

51 Ibid.
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This reflects an understanding in child psychology about the importance to chil-
dren’s development of continuous and meaningful child-parent relationships that
enable parents to fulfil their parenting role. This accords with the rights and enti-
tlements of children and parents protected in the CRC provisions that form this
normative and conceptual framework. It is recognised that the potential risks to
children’s development and well-being arising from prolonged or undetermined
periods of child-parent separation may not result in actual harms for every child
whose parents migrate for low-waged work. However, the foreseeability of these
real risks to children means that TLM policies that demand child-parent separation
must assess these risks to children and justify the interferences that they cause to
children’s rights that protect their family life and development, which are
inseparable.

i. The extended family cannot be presumed to mitigate visks to children

It is often argued that risks posed to children by parental migration are miti-
gated if members of their extended family assume their primary care. This
argument is addressed in Chapter 5. 3* However, without downplaying the
valuable role of the extended family in the raising of a child, the extended
family does not replace but rather complements the child-parent relationship.
Moreover, blind deference to the extended family ignores significant con-
straints on the capacity of many extended families to effectively take on the
primary care of additional children. In fact, contemporary demographic factors,
including intra- and inter-country migration and women’s increased labour
force participation, are causing the breakdown of traditional extended family
structures in many communities and subsequent decline in the social protection
role that they traditionally played.®?

In addition, it cannot be assumed that family networks can replace the specia-
lised care that children require and receive (in normal circumstances) from par-
ents.>® This is particularly so when families are under increasing pressure to
provide care for multiple additional children in the face of large-scale parental
migration; and when alternative caregivers are aged, with grandmothers com-
monly becoming children’s primary carers, particularly when mothers migrate.®®
The CRC Committee has reiterated concerns about the assumption that extended
families will fill the parental role for the children of migrant workers. This is evi-
dent in its observations concerning parental migration from the Philippines as
follows:

52 See Chapter 5 (Section 5.4.3).

53 ILO and UNDP, Decent Work in Latin America and the Caribbean: Work and
Family: Towards New Forms of Reconciliation with Social Co-Responsibility (1LO/
UNDP, 2009) 70; Report of the United Nations Expert Group Meeting: Family Policies
and 2030 Sustwinable Development Agenda (UN Department of Economic and Social
Affairs, New York, 12-13 May 2016) 12.

54 ILO and UNDP, above n 53, 70.

55 See the discussion on the role of the extended family in Chapter 5 (see Section 5.4.3).
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As regards parental responsibilities for the upbringing and development of the
child, the Committee is concerned about many Philippine children living with
loose family ties due to the fact that at least one parent is working overseas.>®

Moreover, existing social studies demonstrate that children in labour-sending coun-
tries frequently experience a deep sense of loss in the absence of their parent(s) even
when they are well cared for by alternative caregivers.>” This highlights that even if a
child is well cared for within an extended family environment, their relationship with
their parents is special. Hence, in the context of TLM, the child-parent relationship is
equally deserving and in need of the protection that is afforded by the CRC irre-
spective of whether children of migrant workers are cared for by members of the
extended family.

Hence, even if States can justify TLM as an opportunity for parents to provide
for some of their children’s development needs (those that require money), this is
only one part of one right that protects the child-parent relationship. That is, Art
27 requires parents to secure living conditions necessary to meet their children’s
development needs, some of which are economic. However, by requiring parents
to leave their children for employment, TLM sets into motion a series of risks to
children that can potentially generate interferences across the spectrum of CRC
rights identified in the normative and conceptual framework. How interferences
with one of these rights can cause interferences with interconnected CRC rights is
demonstrated in Figure 2.2. While each of these interferences with CRC rights
may not be intended by TLM policies, they are certainly foreseeable. This means
that they must be justified by those States whose TLM policies mandate (explicitly
or implicitly) child-parent separation.

Part B of this book identifies measures to reduce interference with each right in
the framework and demonstrates that by reducing interference with one right,
children’s capacity to realise the other interconnected rights will be enhanced.

2.3.2 Recognition of the velationship between familial separation and emotional
well-being in the context of migration

Labour-sending countries and multilateral organisations have publicly recognised
the disruption that low-waged TLM is causing to families and communities and
acknowledged that remittances do not counter this disruption.*® To illustrate, a
former President of the Philippines — one of the world’s largest labour-sending
countries — stated almost two decades ago that:

56 CRC Committee, Concluding Observations: Philippines, 39™ sess, UN Doc [44].

57 These findings from social science studies are discussed in Chapter 4 (see Section 4.3).

58 See, eg, IOM, International Dialogue on Migration (No 24): Migration and Families
(IOM, 2015) 91; ILO, Report VI: Towards a Fair Deal for Migrant Workers in the
Global Economy, above n 68, [77]; Hon Rajiva Wijesinha MP, ‘Preface’ in Nirasha
Perera and Madhubhashini R Rathnayaka, S7i Lanka’s Missing Mothers: A Working
Paper on the Effects of Mother Migration on Childven (Save the Children Sri Lanka,
November 2013) 5-6.
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Figure 2.2 Interconnectedness of CRC rights
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Our goal is to create jobs at home so that there will be no need to look for
employment abroad.®®

However, many labour-sending countries are now financially dependent on
remittances and are therefore invested in promoting TLM despite their limited
negotiating power to determine and enforce the conditions under which their
workers migrate.®® Hence, measures identified in Part B focus largely on the role
that labour-receiving countries can play in reducing interferences with children’s
rights given that labour-receiving countries primarily determine the parameters of
TLM policies. These measures are premised on learnings from multiple disciplines
that includes research findings from labour-sending countries and multilateral
organisations.

The UN, ILO and International Organisation for Migration (IOM) have
recognised that migrant workers migrate for low-waged work to improve their
family’s life chances;®! and, in doing so, parents are forced to leave their children
behind because of restrictive migration policies or the nature of the employ-
ment.®®> The ILO and IOM have emphasised the stress that this type of migration
is placing on families, particularly child-parent relationships,®® stating that:

Prolonged separation and isolation lead to hardship and stress situations
affecting both the migrants and the families left behind and prevent them
from leading a normal life.®*

This statement reflects the interconnectedness of the rights in the normative and
conceptual framework as it captures how prolonged child-parent separation can
create conditions that are harmful to children’s psychosocial health; and hinder
children’s capacity to benefit from their normal family life.

This book recognises that many families can sustain family ties and relationships
transnationally. However, it argues that when families are able to achieve this in
the context of TLM, then it is done at their own cost and with little or no assis-
tance from States.%®> Suffice to say that the maintenance of transnational child-
parent relationships is significantly more challenging when children are young;
workers’ access to communication is restricted; and/or alternative caregivers have

59 President Benigno Aquino III, ‘Inaugural Speech’ (Manila, 30 June 2010).

60 See Chapter 4 (Sections 4.2.2,4.2.3 and 4.2.4).

61 UNDP, Human Development Report 2009: Overcoming Barvriers — Human Mobility
and Development (UNDP, 2009), 1; See Chapter 4 (Section 4.2.3).

62 10OM, ‘Family Migration’ in World Migration Report 2008: Managing Labour Mobility
in the Evolving Global Economy (IOM World Migration Report Series, 2008) vol 4,
151; IOM, ‘Migration and Families: Background Paper’ (Intersessional Workshop,
International Dialogue on Migration, 7-8 October 2014) 5.

63 10OM, International Dialogue on Migration (No 24): Migration and Families (IOM,
2015) 91.

64 ILO, quoted in IOM, ‘Section 2.5: Migration and Family’ in Essentials of Migration
Management Volume Two: A Guide for Policy Makers and Practitioners (I0OM, 2004) 7.

65 See Chapter 5 (Section 5.4).
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limited resources or capacity to assist in maintaining the relationship.®® It is also
widely recognised that the potential impact on children’s family life and well-being
is compounded when their primary caregiver migrates, as this involves disruption
to their primary attachment relationship and their primary care arrangements.®”
While acknowledging that child-rearing patterns vary between and within socie-
ties, it remains that in most societies mothers are still expected to perform the
primary caregiving role.®® Hence, the migration of a child’s primary caregiver is a
frequent occurrence in countries where women’s migration for domestic and care
work is common.’

In response to such concerns, some governments have attempted to ban the
migration of women with young children, premising these restrictions on concern
for the social well-being and ‘safety and protection of the child’ in the absence of
his or her mother.”® The controversial nature of these restrictions that limit
women’s right to freedom of movement, and fail to address the deeper social
issues that drive parental migration, are discussed in Chapter 4.”" However, they
do reflect the concern in labour-sending countries about the heightened potential
impacts on young children when their primary caregiver migrates. This goes to the
pressing need to improve understanding about the connection between child-
parent separation and children’s health and well-being in the context of TLM.”?
This includes children’s psychosocial health and development that is protected in
Art 27.

At present, any consideration of children’s development needs in relation to
parental migration has been limited to ‘a few parts of the chain’,”? such as poten-
tial improvements to children’s physical health and educational outcomes

66 See Chapter 5 (Sections 5.3 and 5.4).

67 See Chapter 4 (Section 4.3.2).

68 Delali Badasu and Sonya Michel, ‘On a Collision Course: Millennium Development
Goals and Mothers’ Migration’ in Zahra Meghani (ed), Women Migrant Workers:
Ethical, Political and Legal Problems (Taylor and Francis, 2015) 75, 75-6.

69 The feminisation of migration is discussed in Chapter 1 (see Section 1.4) and Chapter
4 (see Section 4.3.2). The ILO has highlighted that women account for nearly half
(44.3 per cent) of all migrant workers, amounting to an estimated 66.6 million
women migrant workers worldwide in 2013. See ILO, Labour Migration: Facts and
Figures (26 March 2014) <http://www.ilo.org/global /about-the-ilo/media-centre /
issue-briefs/WCMS_239651 /lang—en/index.htm>; ILO, Report IV: Addressing Gov-
ernance Challenges in a Changing Labour Migration Landscape, International Labour
Conference, 106™ sess, 2017, [13].

70 See, eg, Sri Lankan Ministry of Foreign Employment, Ministerial Circular 2015/1:
Obtaining a Report on the Family Background of Women Who Expect to Migrate for
Employment, Circular No. MFE/RAD/10/13 (June 2015).

71 See Chapter 4 (Section 4.3.3).

72 Elspeth Graham and Lucy P Jordan, ‘Migrant Parents and the Psychological Well-
Being of Left-Behind Children in Southeast Asia’ (2011) 73 Journal of Marriage and
Family 763.

73 Kristine M Zentgraf and Norma Stoltz Chinchilla, ‘Transnational Family Separation: A
Framework for Analysis’ (2012) 38(2) Journal of Ethnic and Migration Studies 345,
346.
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generated by remittances.”* However, the risk of addressing particular aspects of chil-
dren’s development in isolation is that equally important determinants of children’s
well-being are overlooked or downplayed. That is, assessments of the potential impacts
of TLM on children’s development and well-being that are limited to remittance-
based measures can only respond to a) a small subset of children’s development needs;
and b) one aspect of the parental role in children’s upbringing.

2.4 Conclusion

This chapter demonstrates the need for a more holistic approach to understanding
the impact of TLM on families and specifically the challenges that it poses to chil-
dren’s relationships with their parents. It highlights the need for States to consider
and address the spectrum of children’s rights that are affected by parental migration
and the potential longer-term effects that disruption to child-parent relationships can
have on children’s well-being. This provides the foundation for Part B of this book,
which analyses these potential effects to inform the identification of measures to
better protect the child-parent relationship in the context of TLM. It is hoped that a
comprehensive understanding of how States can reduce interferences with CRC
rights caused by TLM policies will contribute to the global efforts needed ‘to mitigate
the inherent vulnerabilities of migrant workers and their families’.”®

Given the sheer scale of TLM, and likelihood that it will remain high on
national and international policy agendas,”® States have an obligation to address
the rights and realities of transnational families.”” Learnings from other disciplines
that manage child-parent separation offer guidance to governments in the devel-
opment of strategies to reduce potential harms to children arising from TLM.
Similarly, principles in other agendas — such as the importance of investing in
children and strong family units for sustainable development — can also inform
effective measures in relation to TLM. This is reflected in the CRC Committee
having urged States to recognise and strengthen the connections between migra-
tion policies, international development policies and children’s rights.”® To this
end, it is important to recognise that not only are the rights in the normative and
conceptual framework interconnected, so are the interdisciplinary issues that par-
ental migration presents for children and families; and the policy agendas that
intersect in the context of TLM.

74 Ibid.

75 Ryszard Cholewinski, ‘Migration for Employment’ in Sir Richard Plender (ed), Issues
in International Migration Law (Brill Nijhoft, 2015) 28, 32.

76 Ibid.

77 Kate Jastram, Family Unity: The New Geography of Family Life (1 May 2003) Migra-
tion Policy Institute <https://www.migrationpolicy.org/article/family-unity-
new-geography-family-life>.

78 CRC Committee, CRC Committee, Report of the 2012 Day of General Discussion: The
Rights of All Children in the Context of International Migration (28 September 2012)
[42].
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3 General legal principles

3.1 Introduction

The children’s rights identified in the conceptual framework for this book must be
understood in light of general legal principles that inform the interpretation of all
provisions in the CRC. The purpose of this chapter is to establish the main general
principles in international human rights law that relate to all children’s rights
including those that protect the child-parent relationship. A brief examination of
cach of these principles in this chapter demonstrates how these general principles
are inseparable from any consideration of the rights of children impacted by TLM.
These principles are subsequently referred to in Part B of this book to inform the
analysis of how TLM impacts each right in the conceptual framework that has
been outlined.

The first four legal principles discussed in the initial section of this chapter are
that: children’s best interests must be a primary consideration in all matters
affecting them®; children should not be arbitrarily discriminated against and any
differential treatment must be lawful and justified;* States must recognise the right
to life, survival and development for all children;?® and children must be heard in
all matters affecting them in a manner appropriate to their age and maturity.*
These principles are frequently identified by the CRC Committee to be over-
arching principles established in the CRC that must inform the interpretation of all
CRC provisions.® Although their status as ‘overarching’ principles has been con-
tested,® for the purposes of this book, these four general principles are adopted as
overarching principles given their affirmation by the CRC and CMW Committees.

CRC art 3; See also Section 3.2.1.

CRC art 2; See also Section 3.2.2.

CRC art 6; See also Section 3.2.3.

CRC art 12; See also Section 3.2 .4.

General Comment No 5, UN Doc CRC/GC/2003 /5, para 12; General Comment No
7, UN Doc CRC/C/GC/7/Rev.1, para 9; CRC Committee, General Comment No
14 (2013): The Right of the Child to have His or Her Best Intevests Taken as a Primary
Consideration (Art 3, Para 1), 62™ sess, UN Doc CRC/C/GC/14 (29 May 2013)
paras 41-43 (‘General Comment No 14).

6 See Karl Hanson and Laura Lundy, ‘Does Exactly What it Says on the Tin? A Critical
Analysis and Alternative Conceptualisation of the So-called “General Principles” of the
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The Committees have recently reiterated that these four overarching principles
must guide all State actions concerning children in the context of migration.” The
Special Rapporteur on the Human Rights of Migrants has also emphasised that
these overarching principles are intended to guide a// actions concerning children
taken by States parties to the CRC.®

This chapter then considers two additional legal principles in human rights law
that are of particular significance in relation to the impact of TLM on children’s
rights. These are the principle that States must engage in international cooperation
to achieve the realisation of children’s rights globally;” and that the family must be
respected and protected as the fundamental group unit in society.'® The section
on the principle of international cooperation establishes how this principle creates
duties for labour-receiving States to share responsibility for mitigating the impact
of TLM on children who reside in labour-sending countries. The following section
on the fundamental role of the family unit in human rights law establishes the duty
of States to protect children’s family-related rights, including those that pertain to
their relationship with their parents.

Together, the principles considered in this chapter form an important part of
the interpretative context for each right identified in the conceptual framework."!
As States parties to the CRC (and other related human rights instruments dis-
cussed in this chapter), both labour-receiving and labour-sending States have a
duty to uphold these principles. This is because, as directed by the CRC Com-
mittee, States assume international legal obligations to implement the CRC upon
its ratification.'> The Committee has further urged that measures supporting the
best interests of children in the context of migration should provide ‘for the
maintenance of family relations and contact to the greatest extent possible’.'?
This, once again, demonstrates the inseparability of the general legal principles

Convention on the Rights of the Child’ (2017) 25(2) The International Journal of
Children’s Rights 285.

7 Joint General Comment on Childven in the Context of International Migration, UN
Doc CMW,/C/GC/3-CRC/C/GC/22, para 19.

8 Special Rapporteur on the Human Rights of Migrants, Promotion and Protection of All
Human Rights, Civil, Political, Economic, Social and Cultural Rights, including the
Right to Development, 11" sess, UN Doc A/HRC/11/7 (14 May 2009) [32].

9 See Section 3.3. See also CRC Preamble para 12, art 4.

10 See Section 3.4. See also CRC Preamble para 6; UDHR art 16(3); ICCPR art 23(1);
ICESCR art 10(1); ICRMW art 44.

11 This accords with the Vienna Convention on the Law of Treaties 1969, opened for
signature on 23 May 1969, 1155 UNTS 331 (entered into force 27 January 1980) art
31 (‘VCLT’). Article 31 of the VCLT requires States to interpret treaties ‘in good
faith in accordance with the ordinary meaning to be given to the terms of the treaty in
their context and in the light of its object and purpose’ (emphasis added). Article 31
defines ‘context’ to include — in addition to the text of the treaty and its Preamble and
annexes — other related instruments, established practices in the interpretation of the
treaty by States parties and relevant rules under international law.

12 General Comment No 5, UN Doc CRC/GC/2003/5, para 1.

13 Report on the Forty-sixth Session, UN Doc, [81].
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discussed below and the specific rights in the conceptual framework that protect
the maintenance of the child-parent relationship.

3.2 The CRC’s overarching principles

3.2.1 Best intevests of the child

The principle that the best interests of the child must be a primary consideration
in all actions concerning children is embodied in Art 3 of the CRC. ‘All actions’
concerning children defines the scope of Art 3. There are no exceptions or, as
Eckelaar and Tobin explain, ‘no limitations to the application of this principle
where children are concerned’.** The CRC Committee has clearly identified three
purposes served by Art 3. First, it constitutes a substantive right held by children
as individual rights-holders — that is, children have the 74ght to have their best
interests be a primary consideration in actions concerning them. Second, it is an
interpretative legal principle that must inform the interpretation of all other chil-
dren’s rights. And third, it is a rule of procedure that requires that a// decision-
making that affects children include ‘an evaluation of the possible impact (positive
or negative) of the decision on the child or children concerned’.’® In this way, the
CRC demands that children’s best interests are considered at each stage and in all
decision-making processes.'® This concept offers, as Crock and Martin explain, a
way to identify and promote positive outcomes for children, reducing the gap
between children’s rights in theory, the actions of States and the actual protection
of children.'”

Hence, States are reguired under Art 3 of the CRC to engage in a process
that gives due consideration to the potential impact of State policies on chil-
dren’s best interests. This requirement has a number of elements that have
been identified by the CRC Committee and are of particular relevance in the
context of TLM. These are that as a rule of procedure, this requirement
applies to State actions that affect not only individual children, but also a spe-
cific group of children or children in general;'® that have both a direct and
indirect impact on children;'? and even when the affected children are not the
intended targets of the action.?® Therefore, while children are not the direct
subject of TLM policies, the foreseeable effects on children arising from

14 John Eckelaar and John Tobin, ‘Article 3. The Best Interests of the Child’ in ] Tobin
(ed), The UN Convention on the Rights of the Child: A Commentary (OUP, 2019) 73,
74.

15 General Comment No 14, UN Doc CRC/C/GC/14, para 6.

16 Mary Crock and Hannah Martin, ‘First Things First: International Law and the Pro-
tection of Migrant Children’ in Mary Crock and Lenni Benson (eds), Protecting
Migrant Childven: In Seavch of Best Practice (Elgar, 2018) 75, 89.

17 Ibid.

18 General Comment No 14, UN Doc CRC/C/GC/14, para 6.

19 General Comment No 7, UN Doc CRC/C/GC/7/Rev.1, para 13(b).

20 General Comment No 14, UN Doc CRC/C/GC/14, para 19.
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policies that separate them from their parents engages the obligation on States
to give due consideration to children’s best interests in the development of
TLM policies.

It is recognised that children’s best interests (once properly assessed) need to
be balanced with other interests affected by a given action or policy.?! These
include State interests such as immigration control.?> However, as established by
the CRC Committee and the Courts, the exercise of balancing interests is pre-
mised on a proper assessment of children’s best interests having first been
undertaken.?® Children’s best interests must then be given primary consideration
in the decision-making process and any interferences with their best interests
must be justified by States. The CRC Committee has directed that States, in jus-
tifying their decisions, must be able to show that the best interests of the child
have been explicitly considered.?* This includes demonstrating how children’s
interests have been determined and weighed against other considerations
including broad policy issues.?®

In the context of TLM, broad policy rationales for the separation of parents and
children include immigration control and ensuring that costs associated with TLM
for labour-receiving countries remain low.*® While these may constitute legitimate
aims for States, States have not even sought to demonstrate how these rationales
have been weighed against children’s best interests. In part, this is because chil-
dren’s best interests in the context of TLM have, to date, never been properly and
holistically assessed. Moreover, if these policy aims are found to be inconsistent
with children’s best interests, States maintain a duty to justify the policy as being
necessary and reasonable in the circumstances.?” This goes to the fundamental
notion in human rights law that when rights are limited by the State, then the
State — as the duty-bearer — must demonstrate that the limitation is for a legitimate
aim; it is necessary, reasonable and proportionate to that aim; and it uses the least
restrictive measures reasonably available to achieve that aim.?® Hence, inter-
ferences with children’s best interests, as with limitations on their rights, must be
proportionate to a legitimate aim. This involves, as Eekelaar and Tobin explain,
establishing whether there is:

21 Ibid para 39; Joint General Comment on Children in the Context of International
Migration, UN Doc CMW,/C/GC/3-CRC/C/GC/22, para 28.

22 ZH (Tanzania) v Secretarvy of State for the Home Department [2011] UKSC 4, 16
[33] (Lady Hale) (‘ZH Tanzania’).

23 General Comment No 14, UN Doc CRC/C/GC/14, para 39; Joint General Com-
ment on Children in the Context of International Migration, UN Doc CMW,/C/GC/
3-CRC/C/GC/22, para 28; ZH (Tanzania) [2011] UKSC 4, 16 [33] (Lady Hale).

24 General Comment No 14, UN Doc CRC/C/GC/14 (29 May 2013), para 6(c).

25 Ibid.

26 These policy rationales are discussed in Chapter 6 (see Section 6.3, which discusses the
notion of immigration control as a justification used by States for prolonged child-
parent separation under TLM policies).

27 Eekelaar and Tobin, above n 14, 77.

28 Siracusa Principles, UN Doc E/CN.4,/1985 /4, annex pt I A paras 10-12.
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(a) a rational connection between the measure taken and the aim sought; and
(b) reasonably available alternative measures that would avoid or minimise
interference with the right. *°

[emphasis added ]

This book focuses on the ‘reasonably available alternative measures that would
avoid or minimise interference”®® by TLM policies with children’s rights that pro-
tect the child-parent relationship. Throughout the book, it is argued that both
labour-receiving and labour-sending States: a) completely overlook their legal
obligation to give due consideration to children’s best interests in the develop-
ment of TLM policies; b) provide no justification for any interferences with chil-
dren’s best interests caused by TLM, even if they are unintended; and c) fail to
consider any reasonably available alternative measures, which could minimise
interferences with children’s best interests and their specific rights that protect the
child-parent relationship. This failure on the part of States to uphold their CRC
commitments to children in the context of TLM is understood in light of recent
guidance from the CRC and CMW Committees, which directs that:

States parties shall ensure that the best interests of the child are taken fully
into consideration in immigration law, planning, implementation and assess-
ment of migration policies...?!

The Committees have also directed that a best interests assessment must consider
how children’s rights could be affected in ot the short and the long-term;** and
that best interest determinations must be present in all migration-related proce-
dures, policies and decision-making processes that affect children including deci-
sions by States parties ‘that would separate children from their family’.®>® These
directions are of utmost significance in the context of children affected by TLM.
Not only are these children separated from their parents, prolonged child-parent
separation potentially harms children’s development by undermining their rela-
tionship with their parents in both the short- and long-term.

Recognising the heightened vulnerability of children affected by migration
processes, the CRC and CMW Committees have further urged that child welfare
agencies be properly involved in the formation of bilateral, regional and interna-
tional agreements that affect the rights of children.** This would enhance the
capacity of States to ensure that such arrangements — including agreements that
govern TLM — are consistent with children’s best interests.>® In the context of

29 Eekelaar and Tobin, above n 14, 97.

30 Ibid.

31 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW,/C/GC/3-CRC/C/GC/22, para 29.

32 Ibid para 32.

33 Ibid paras 31-2.

34 Ibid para 65.

35 Ibid.
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TLM, the inclusion of such agencies in the design and development of policies
would also ensure that interferences with the rights identified in the conceptual
framework are properly assessed in accordance with State obligations. This
approach aligns with the recent affirmation by States, in the New York Declara-
tion, of a global commitment to ensuring that the best interests of children be a
primary consideration ‘in all relevant policies’ concerning the human rights of the
children of migrants.*®

3.2.2 Non-discrimination

Article 2 of the CRC establishes the principle of non-discrimination. It imposes an
obligation on States to respect, protect and ensure the rights set out in the CRC
‘to each child within their jurisdiction without discrimination of any kind”.>” The
duty to ‘respect, protect and ensure’ is a tripartite obligation that requires States to
a) refrain from interfering with the rights enshrined in the CRC (that is, to respect
these rights); b) take efforts to prevent interference by non-State actors (that is, to
protect these rights); and ¢) take positive measures to give effect to these rights
(that is, to ensure these rights).®® The Human Rights Committee has reiterated
that the general legal obligation to implement treaty rights requires States to not
only refrain from committing rights violations, but also protect against violations
by private entities (such as employers) and take necessary steps to give effect to the
treaty rights.* The CRC and CMW Committees have further directed that in the
context of children and migration, ‘[t]he principle of non-discrimination shall be
at the centre of all migration policies and procedures ... regardless of the migra-
tion status of children or their parents’.*’

State obligations under Art 2 to respect, protect and ensure the CRC rights of
all children without discrimination is limited in scope to those children within a
State’s jurisdiction.*! Hence, in the context of TLM, labour-sending countries
have a clear obligation to support the children of migrant workers as a group to

36 New York Declaration, UN Doc A/RES/71/1, para 59.

37 CRCart 2(1).

38 Samantha Besson and Eleonor Kleber, ‘Article 2. The Right to Non-discrimination’ in
J Tobin (ed), The UN Convention on the Rights of the Child: A Commentary (OUP,
2019) 41, 50. See also Manfred Nowak, The UN Covenant on Civil and Political
Rights: CCPR Commentary (Engel, 2™ ed, 2005).

39 Human Rights Committee, General Comment No 31: The Nature of the General Legal
Obligation Imposed on States Parties to the Covenant, 80™ sess, 2187™ mtg, UN Doc
CCPR/C/21/Rev.1/Add.13 (26 May 2004) paras 6, 8, 13 (‘CCPR General Com-
ment No 31).

40 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW/C/GC/3-CRC/C/GC/22, para 22.

41 Jurisdiction is understood to include a State’s territory and areas under its ‘effective
control’, which are areas over which a State exercises state-like powers. If an area is
under a State’s effective control then, as Abramson explains, ‘it must treat the children
and adolescents in that area as CRC right-holders’. See Bruce Abramson, Article 2:
The Right of Non-Discrimination (Martinus Nijhoff, 2008) 127-8.
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realise the full extent of their CRC rights. This is because these children continue
to reside within the jurisdiction of their country of nationality when their parents
migrate. In fact, the act of not permitting these children to accompany their par-
ents into the jurisdiction of labour-receiving countries can be seen as a deliberate
attempt by labour-receiving countries to limit their CRC obligations towards these
children.*> However, when the parents of dependent children reside in labour-
receiving countries, it becomes impossible for children in labour-sending countries
to enjoy those rights protecting the child-parent relationship without measures
being taken by labour-receiving States. To this end, the principle of international
cooperation must be engaged if labour-sending States are to be able to give effect
to the rights of the children of migrant workers without discrimination based on
their parents’ status as low-waged migrant workers. The principle of international
cooperation is discussed in Section 3.3.

While TLM policies may not overtly or directly discriminate against the children
of migrant workers,** low-waged TLM policies interfere with children’s rights in
ways not experienced by the children of other migrant groups. For example,
labour-receiving countries permit the children of other temporary migrants,
including skilled migrants and international students, to accompany their parents
into their jurisdiction.** While differential treatment alone is not unlawful, States
are required in human rights law to provide a justification for such distinction.
This requirement has been reiterated by the CRC and CMW Committees as
follows:

Any differential treatment of migrants shall be lawful and proportionate, in
pursuit of a legitimate aim and in line with the child’s best interests and
international human rights norms and standards.*®

To date, States have not provided an explicit and transparent justification for the
differential restrictions to the family rights of the children of low-waged migrant
workers. Rather, the restrictions appear to be based on their parents’ migration
status and their family’s socio-economic status. Hence, such practices are dis-
criminatory, with the CRC defining discrimination as a distinction based on a
characteristic of the child or bis or her parents such as ‘national, ethnic or social
origin’.*® Moreover, without justification by States responsible for these dis-
criminatory policies, they amount to forms of arbitrary discrimination, which is
unlawful under the CRC. The ICRMW reinforces the duty of States to not dis-
criminate against migrant workers and their families in its general non-

42 This is discussed in Chapter 6 (see Section 6.3.1).

43 Overt (or ‘de jure’) discrimination involves discrimination that is legally imposed. See
Abramson, above n 41, 51.

44 The differential treatment of the children of “skilled” temporary workers is discussed in
Chapter 6 (see Section 6.5).

45 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW,/C/GC/3-CRC/C/GC/22, para 22.

46 CRC art 2(1).
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discrimination provision.*” This provision requires States parties to respect and
ensure the rights of all migrant workers and their families in accordance with
international human rights instruments ‘without distinction of any kind’, including
social and economic position.*®

Importantly, discrimination can have either the purpose or ¢ffect of impairing a
child’s enjoyment of his or her rights.** That is, discrimination can involve harm
that is intended but does not materialise o7 harm that is unintended but injury is
caused to members of a group because of differential treatment.*® The latter is the
predominant form of discrimination experienced by the children of migrant
workers in labour-sending countries, whose rights are impaired because of dis-
crimination intended towards their parents and not directly towards them. The
discriminatory effect of TLM policies on the children of migrant workers must be
understood in light of the CRC and CMW Committees having reaffirmed to
States that:

The non-discrimination principle of the Convention on the Rights of the
Child obliges States parties to respect and ensure the rights set forth in the
Convention to all children ... irrespective of the child’s or the parents’ ...
migration status...>!

The Committees have highlighted that children in the context of international
migration are particularly vulnerable to ‘de facto’ discrimination.>® For this reason,
they have emphasised that for these children’s CRC rights to be fulfilled, States
must adopt ‘positive measures to prevent, diminish and eliminate the conditions
and attitudes that cause or perpetuate de facto discrimination’ against these
children.*?

The CRC Committee has also highlighted that the non-discrimination obliga-
tion on States under the CRC requires States to identify those groups of children
who require special measures to realise their rights.”* This means that children
with particular vulnerabilities — such as the children of migrant workers — may
need additional assistance to enjoy their CRC rights and this type of differential
treatment accords with Art 2. That is, the non-discrimination principle does not

47 ICRMW art 7.

48 ICRMW art 7.

49 Samantha Besson and Eleonor Kleber, above n 38, 59-60; Abramson, above n 41, 71.

50 Abramson, above n 41, 71.

51 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW/C/GC/3-CRC/C/GC/22, para 9.

52 1Ibid para 26. ‘De facto’ discrimination involves patterns of discrimination that are not
legally sanctioned but are sufficient to create disparities between groups that reflect
those created by legally sanctioned (de jure) discrimination. See Abramson, above n
41, 51.

53 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW,/C/GC/3-CRC/C/GC/22, para 26.

54 General Comment No 5, UN Doc CRC/GC/2003/5, para 12.
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demand the identical treatment of children but rather that children have equal
access to their rights.®

3.2.3 Right to life, survival and development

Article 6 of the CRC recognises every child’s right to life and requires States to
‘ensure to the maximum extent possible the survival and development of the child’.>®
This requires States to take all reasonable measures within their capacity to ensure
that children live and have the greatest possible opportunity to develop in a ‘healthy’
manner.®” This obligation is interconnected with children’s discrete right to an ade-
quate standard of living to ensure their physical, mental, spiritual, moral and social
development under Art 27 of the CRC.*® Article 27 mandates that States shall assist
parents to achieve the conditions necessary for their children’s development, and is
one of the specific rights identified in the conceptual framework.

As an overarching principle, the duty of States to recognise children’s inherent
right to life, survival and development not only informs Art 27 because of their
direct relationship. It informs all provisions in the CRC, including those that are
inextricably linked with Art 27. Article 18, which is also included in the conceptual
framework, charges parents with the primary responsibility for their children’s
upbringing and development. A part of this role is to secure the living conditions
necessary to meet their overall development needs, as specified in Art 27, and only
some of these conditions are economic. Other aspects of the parental role in chil-
dren’s ‘healthy’ development relate to the provision of emotional and psychosocial
support, as well as guidance and direction (which is recognised in Art 5). These
aspects are impeded by TLM policies that physically separate children and parents
and create conditions that limit the capacity of migrant workers to continue par-
enting while separated.

The CRC and CMW Committees have expressed concerns that policies
restricting the basic rights of adult migrants based on their migration status can
have a direct or indirect impact on a child’s right to life, survival and develop-
ment.®® In this vein, they have emphasised that in accordance with Art 18:

States parties should ensure that children’s development, and their best inter-
ests, are taken fully into account when it comes to policies and decisions
aimed at regulating their parents’ access to social rights, regardless of their
migration status.®”

55 Ibid.

56 CRCart 6.

57 Manfred explains that the notion of ‘healthy development’ is discussed in the CRC’s
Travaux Preparatoires and was first proposed by the Indian delegation as a way of
enhancing a child’s right to simply survive. See Nowak, above n 38, 12.

58 Ibid 14.

59 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW/C/GC/3-CRC/C/GC/22, para 44.

60 Ibid.
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This is because Art 18 obligates States to assist parents to fulfil their child-rearing
responsibilities, which arise from having the primary responsibility for their chil-
dren’s development.®’ Importantly, the CRC defines children’s development in
significantly broader terms than their economic and material needs, which can
potentially (but not necessarily) be met with remittances. It includes children’s
psychosocial development needs, risks to which are posed by parental migration.
These risks are heightened if the period of child-parent separation is prolonged
and if it is the child’s primary caregiver who migrates.®?> The tendency to justify
TLM as increasing parental capacity to provide for children’s physical and material
needs, and the potential psychosocial impacts of parental migration on children’s
development and well-being, are discussed in Chapter 4. ©

The CRC adopts a comprehensive understanding of children’s development
needs and recognises that they will vary according to a child’s age and stage of
development.®* As Nowak explains, the drafting of the CRC saw references to a
child’s right to living standards ‘adequate for his healthy and normal physical,
mental and moral development in every phase of the child’s development’.®®
Moreover, and of particular relevance in relation to TLM, the drafters of the CRC
recognised the obligation of States to:

ensure the child such protection and care as his status requires, taking due
account of the various stages of his development in family environment and in
social relations.®®

This accounts for the significant role that the family environment (which includes
the child-parent relationship) plays in children’s development. In this regard, the
CRC and CMW Committees have urged States to recognise that although
‘migration can provide opportunities to improve living conditions’, aspects of
migration processes pose risks to children including family separation and psycho-
logical trauma.®” At present, States are focused solely on the potential economic
benefits that TLM can generate for families and economies without considering
the aspects of TLM policies that pose significant risks to children. However, it is

61 John Tobin and Florence Secow, ‘Article 18. Parental Responsibilities and State Assis-
tance’ in ] Tobin (ed), The UN Convention on the Rights of the Child: A Commentary
(OUP, 2019) 646, 651.

62 Risks to children’s psychosocial development are discussed in Chapter 4 (see Section
4.3).

63 See Chapter 4 (Sections 4.2.5 and 4.3).

64 Nowak, above n 38, 12; Question of a Convention on the Rights of the Child, UN
ESCOR, 36™ sess, Agenda Item 13, UN Doc E/CN.4/1349 (17 January 1980)
(‘Travaux Préparatoires’). See also Sharon Detrick (ed), The United Nations Conven-
tion on the Rights of the Child: A Guide to the Travaux Préparatoires’ (Martinus
Nijhoft Publishers, 1992) 96-8.

65 Ibid; Travaux Préparatoires, UN Doc E/CN.4,/1349, 5.

66 1bid; Travaux Préparatoires, UN Doc E/CN.4,/1349, 3.

67 Joint General Comment on Children in the Context of International Migration, UN
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because of the central role of the family in children’s development that the CRC
protects the family unit and child-parent relationship in multiple provisions
including those in the conceptual framework. The protected role of the family in
human rights law is discussed further in Section 3.4.

3.2.4 Right to be heard

Article 12 of the CRC establishes the principle that children’s views must be heard
in all matters affecting them, with their views to be ‘given due weight in accor-
dance with the age and maturity of the child’.® As Hart explains, this right of the
child to participate in decisions affecting them is ‘not only a right in itself but also
a vital means to the realisation of children’s other rights’.*® This includes their
right to have their best interests be a primary consideration in all matters affecting
them under Art 3 (discussed in Section 3.2.1), an assessment of which must
include children’s views. The CRC and CMW Committees have highlighted this
interconnectedness between children’s right to be heard and to have their best
interests be a primary consideration, stating that:

[T]here can be no correct application of article 3 if the components of article 12
are not respected. Likewise, article 3 reinforces the functionality of article 12,
facilitating the essential role of children in all decisions affecting their lives.”®

In the context of TLM, however, there are existing studies that capture the views
of children of migrant workers that are currently not used by decision-makers to
inform TLM policies. This is despite TLM policies that separate parents and chil-
dren being a matter that has a direct and significant impact on children. These
studies are referred to throughout this book and include studies that indicate
potential psychosocial impacts of parental migration on children.”! Failure to
consider the views of children in the design of TLM policies occurs despite clear
guidance from the CRC and CMW Committees that:

States parties should adopt measures directed at facilitating the participation of
all children in the context of international migration in the design, imple-
mentation, monitoring and evaluation of policies that could directly or indir-
ectly affect them, as individuals or a group, including in the fields of social
policies and social services.”?

68 CRCart 12.

69 Jason Hart, ‘Children’s Participation and International Development: Attending to
the Political’ (2008) 16 International Journal of Children’s Rights 407, 408.

70 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW,/C/GC/3-CRC/C/GC/22, para 37.

71 For examples of these studies, see Chapter 4 (Sections 4.3.1 and 4.4) and Chapter 5
(Section 5.4.4).

72 Joint General Comment on Childven in the Context of International Migration, UN
Doc CMW,/C/GC/3-CRC/C/GC/22, para 39.
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Article 12 both reinforces children’s agency”® and recognises that children’s capa-
city to form their own views develops as they mature. The CRC Committee has
described this notion of children’s evolving capacity as ‘processes of maturation
and learning whereby children progressively acquire knowledge, competencies and
understanding’.”* It reflects the notion that a child’s capacity to form and express
their own views — and understand and exercise their own rights — will develop as
they mature. As children across the age spectrum are separated from their parents
in the context of TLM, there will be significant variation in their capacity to
understand the reasons for their parents’ migration; form and express their own
views about their parents’ migration; and maintain transnational relationships with
their parents. This can affect both their preparedness for and experience of the
period for which they are separated from their parent(s).

Existing studies also highlight failures to involve children in decisions concern-
ing parental migration.”® This is not only by States but also by parents and famil-
ies, particularly where involving children in what are traditionally ‘adult’ decision-
making processes is at odds with cultural practices.”® These issues are discussed in
Chapter 5 in relation to Art 5, which reflects the CRC’s presumption that chil-
dren’s rights are realised within a family environment in ways that account for
children’s age and maturity.”” Article 5, which is included in the conceptual fra-
mework, recognises the role of parents and family members in providing direction
and guidance to children in relation to the exercise of their rights and requires this
to be done ‘in a manner consistent with the evolving capacities of the child’.”®
Hence, it recognises that a child’s parents and extended family have a responsi-
bility to create an environment that supports a child to realise his or her rights.”®

As discussed throughout this book, States have a duty to assist parents and
families to fulfil their responsibilities towards children, which includes creating a
family environment where children can receive guidance and have their views
heard and considered commensurate to their age and maturity. States also have a
duty to consider the views of children in policies and actions that concern them.
In the context of TLM, the CRC and CMW Committees have stressed — for
labour-sending countries in particular — the paramountcy of children’s participa-
tion in developing policies to address the drivers of the parental migration.®
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These drivers are discussed in Chapter 4 and frequently relate to matters that
concern children including inadequate parental assistance to meet children’s eco-
nomic and material needs.®!

3.3 The principle of international cooperation

3.3.1 International coopevation and the CRC

The Preamble to the CRC acknowledges ‘the importance of international
cooperation for improving the living conditions of children in every country’.®?
This forms part of the context in which the CRC as a whole should be inter-
preted.®® The need for international cooperation between States has been reit-
erated by the CRC Committee in its view that developed and developing
countries share responsibility for children’s rights.®* The Committee has clearly

stated that:

Upon ratification of the Convention, States bear upon themselves the obliga-
tion not only to implement the Convention within their respective territorial
jurisdiction, but also to contribute, through international cooperation, to
global implementation.®®

It has also directed that in relation to public budgeting for the realisation of chil-
dren’s rights, States parties are obliged to seck international cooperation if they
lack the resources to implement CRC rights and:

States parties with resources for international cooperation have an obligation
to provide such cooperation with the aim of facilitating the implementation of
children’s rights in the recipient State.®¢

This is of particular relevance in the context of TLM, where labour-sending States
have significantly fewer resources than labour-receiving States but carry the burden
of managing the social impacts arising from parental migration.

i. The principle of international cooperation applies to all CRC rights

States have recently reaffirmed their commitment to comply with their CRC
obligations in the New York Declaration, including their obligation to provide for

81 See Chapter 4 (Sections 4.2.2 and 4.2.3).

82 CRC Preamble para 12. See also CRC art 4.

83 VCLT art 31.

84 Report on the Forty-sixth Session, UN Doc, [92].

85 General Comment No 5, UN Doc CRC/GC/2003/5, para 7. See also Maastricht
Principles on Extratervitorial Obligations of States in the Avea of Economic, Social and
Cultural Rights (ETO Consortium, January 2013) [31] (‘Maastricht Principles’).

86 General Comment No 19, UN Doc CRC/C/GC/19, para 35.
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children’s ‘basic health, education and psychosocial development’.®” Although it is
non-binding, the Declaration is one of the most recent international human rights
instruments that goes to the context for interpreting provisions in the CRC. These
include the CRC’s general obligation on States to take all appropriate measures to
implement all CRC rights under Art 4. Importantly, Art 4 mandates that:

With regard to economic, social and cultural rights, States Parties shall
undertake such measures to the maximum extent of their available resources
and, where needed, within the framework of international co—operation.88

While Art 4 explicitly identifies children’s economic, social and cultural (ESC)
rights as those to be realised within a framework of international cooperation, this
does not mean that the realisation of non-ESC rights does not require cooperation
between States. As explained by the CRC Committee:

There is no simple or authoritative division of human rights in general or of Con-
vention rights into the two categories ... Enjoyment of economic, social and cul-
tural rights is inextricably intertwined with enjoyment of civil and political rights.®

The inextricable link between children’s ESC and civil and political rights is demon-
strated in relation to a child’s right to family unity. The right to family unity, which is
discussed in Section 3.4, has traditionally been classified as a civil and political right.
However, as reflected in the conceptual framework for this book, a child’s right to
have their family life (which includes their relationship with their parents) protected is
inextricably linked with other rights that have traditionally been classified as ESC
rights, such as the right of adults to earn a decent living to provide for their families.””
This latter right is established in the International Covenant on Economic, Social and
Cultural Rights (1966) (‘ICESCR’) and relates directly to the role of parents in
securing living conditions necessary for their children’s overall development as
recognised in Art 27 of the CRC, which is one of the interrelated rights in the con-
ceptual framework that protect the child-parent relationship.

States are increasingly accepting that the historical dichotomy between ESC and
civil and political rights is flawed, with newer constitutions integrating these two
groups of rights.”! Moreover, by incorporating both sets of rights into single
instruments, the CRC and other human rights treaties themselves represent a form
of consensus about the indivisibility of human rights.”> Hence, the distinction

87 New York Declaration, UN Doc A/RES/71/1, para 32.

88 CRCart 4.

89 General Comment No 5, UN Doc CRC/GC/2003/5, para 6.

90 ICESCR art 7(a).

91 See, eg, Constitution of the Republic of South Africa Act 1996 (South Africa). See also
Goonesekere, above n 79, 84-5.

92 Goonesekere, above n 79, 85. See, eg, ICRMW; Convention on the Elimination of All
Forms of Discrimination Against Women, opened for signature 18 December 1979,
1249 UNTS 13 (entered into force 3 September 1981) (‘CEDAW).
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between ESC and civil and political rights remains an artificial one,”® which is reflec-
ted in the conceptual framework for this book that highlights the interdependence of
CRC rights in the context of protecting the child-parent relationship.

3.3.2 States should not cause havm to childven outside theiv juvisdiction

In the context of TLM, States should also be guided by the CRC Committee’s
view that agreements between States should not have a negative impact on chil-
dren, especially children with heightened vulnerabilities.”* Given that poverty and
unemployment are consistent drivers of parental migration, it is foreseeable that
the children of migrant workers already experience conditions that increase their
vulnerability as children. While arguments in favour of remittance-based develop-
ment frame TLM as a form of development assistance, child-parent separation can
have potentially harmful effects for children’s development and well-being, which
are discussed in Chapter 4. °® Hence, in the design of TLM policies — particularly
those pursuing an international development objective — labour-receiving coun-
tries should heed guidance from the CRC Committee that:

[B]ilateral and multilateral international aid should not depend on any condi-
tions which may have negative or harmful impact on the rights of children and
other marginalised and disadvantaged groups.”®

Moreover, the CRC and CMW Committees have jointly reaffirmed the need for
States to engage in international cooperation to address issues concerning children
affected by migration in ways that respect their human rights and do not aggravate
their vulnerability.”” The need to prioritise the rights of vulnerable groups of

93 See John Tobin, ‘Article 4. A State’s General Obligation of Implementation’ in J
Tobin (ed), The UN Convention on the Rights of the Child: A Commentary (OUP,
2019) 108, 128-30, 144-5; Tobin, above n 76, 74.

94 General Comment 19, UN Doc CRC/C/GC/19, para 38. The Committee on Eco-
nomic, Social and Cultural Rights (CESCR) has also urged that international agree-
ments should not impact adversely on the rights of people in other countries. See
CESCR, General Comment No 14: The Right to the Highest Attainable Standard of
Health (Art 12 of the Covenant), 22™ sess, UN Doc E/C.12,/2000/4 (11 August
2000) para 39 (‘CESCR General Comment No 14).

95 See Chapter 4 (Section 4.3).

96 Report on the Forty-sixth Session, UN Doc, [93.f]. This also goes to directions from the
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of rights in their policies and practices. See CESCR General Comment No 14, UN
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97 CMW and CRC Committees, Joint General Comment No 4 (2017) of the Committee
on the Protection of the Rights of All Migrant Workers and Members of Their Families
and No 23 (2017) of the Committee on the Rights of the Child on State Obligations
Regarding the Human Rights of Childven in the Context of International Migration in
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children in international cooperation between States to achieve the fulfilment of
children’s rights is also supported by the Maastricht Principles on Extraterritorial
Obligations of States in the Area of ESC Rights (‘Maastricht Principles’).”® These
principles inform the obligations of labour-receiving States to take measures to
limit the harms to children in labour-sending countries arising from TLM policies
that they predominantly dictate and govern. Children’s ESC rights directly include
rights pertaining to their development needs, such as those under Art 27. How-
ever, as discussed, these rights are interdependent and inextricably linked with all
of their rights under the CRC including their family rights. As children’s family life
and relationship with their parents are central to their psychosocial development
and well-being, interferences with rights protecting both of these will necessarily
impact their ESC rights.

i. Maastricht Principles on Extraterritorial Obligations of States

The Maastricht Principles of 2011 were developed by a group of international law
and human rights experts from all global regions to clarify the extraterritorial
obligations of States in relation to ESC rights under existing international law.””
The Principles do not create new law but reiterate existing extraterritorial obliga-
tions under standing international law in response to attempts by States to ‘inter-
pret their human rights obligations as being applicable only within their own
borders’.'*® They recognise the general obligation of States to act jointly through
international cooperation to respect people’s ESC rights both ‘within their terri-
tories and extraterritorially’.!®* This includes an obligation on States to refrain
from conduct that directly and indirectly interferes with the ESC rights of people
outside their territories.' %

A direct interference is understood under the Maastricht Principles as conduct
by States that ‘nullifies or impairs the enjoyment and exercise of economic, social
and cultural rights’.lo3 An indirect interference, on the other hand, includes con-
duct by States that ‘impairs the ability of another State ... to comply with that
State’s ... obligations as regards economic, social and cultural rights’.'®* Both are

Obligations Regarding the Human Rights of Children in Countries of Origin, Transit,
Destination and Return’). See also Resolution on International Migration and Devel-
opment, UN Doc A/RES/71/237, para 5.

98 Maastricht Principles, above n 85, [32.a]. For discussion on the prioritisation of the
rights of marginalised and disadvantaged children, see Tobin, above n 93, 142-3.

99 The Maastricht Principles restate human rights law on extraterritorial obligations and
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bers of international human rights treaty bodies, regional human rights bodies, as well
as former and current Special Rapporteurs of the United Nations Human Rights
Council’. See Maastricht Principles, above n 85, 3.
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of immediate relevance in the context of TLM. This is because, as discussed
throughout this book, the capacity of children in labour-sending countries to
enjoy multiple CRC rights is directly impeded by the TLM policies of labour-
receiving States that create prolonged periods of parental absence. Moreover, the
capacity of labour-sending States to support children to realise those rights
impaired by TLM is significantly constrained by the policies of labour-receiving
countries and compounded by the limited resources of labour-sending States.

The Maastricht Principles reiterate the duty of States to jointly contribute to the
universal fulfilment of ESC rights in Principle 31. It recognises that States have an
obligation to contribute to the fulfilment of ESC rights extraterritorially, relative to
their economic capacity, available resources and ‘influence in international decision-
making processes’.!®® This is of utmost importance in the context of TLM, where
labour-receiving States have vastly greater capacity, resources and influence to
improve conditions that are currently causing significant and unjustified interferences
with children’s rights. The Principles also state that in cooperating to fulfil ESC rights
extraterritorially, States must avoid retrogressive measures or:

else discharge their burden to demonstrate that such measures are duly justi-
fied by reference to the full range of human rights obligations, and are only
taken after a comprehensive examination of alternatives.'®

This returns to the undeniable and unfulfilled duty of States to justify measures in
TLM policies that require the prolonged separation of children and parents, which
includes the duty to demonstrate that no other reasonable alternatives ave available.
The principles and priorities under the Maastricht Principles also inform the
obligation on States that ‘are in a position to do so’ to ‘provide international
assistance to contribute to the fulfilment of economic, social and cultural rights in
other States’.'®” Hence, together, these Principles inform the duty of States under
Art 4 of the CRC to refrain from acts that cause harm to children extraterritorially
and to engage in international cooperation to assist lesser-resourced States to fulfil
children’s CRC rights. This reflects, as Tobin explains, that the international
obligation to respect children’s rights demands that States be cognisant of ‘the
consequences of their actions beyond the sphere of their own jurisdiction”.'® The
CRC Committee has affirmed this understanding, reflecting in its discussions that:

State parties must respect and protect economic, social and cultural rights of
children in all countries with no exceptions, and take all possible measures to
fulfil these rights — whenever they are in a position to do so — through devel-
opment cooperation.'®”
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This highlights an expectation that international development cooperation
between States will advance, rather than impede, children’s CRC rights.

3.3.3 International cooperation in migvation and development

In the recent New York Declaration, States have collectively recognised that
‘poverty, underdevelopment, lack of opportunities’ and global economic imbal-
ances are all factors driving migration.''® In this Declaration, they have committed
to addressing the root causes of large movements of migrants''' and acknowl-
edged that management of these movements is a ‘shared responsibility’ between
States.''? In sharing responsibility, States have recognised in the Declaration that
the capacity and resources of countries will vary and that cooperation is required at
bilateral, regional and multilateral levels."** The Declaration, which includes and
promotes TLM,'* emphasises that:

International cooperation and, in particular, cooperation among countries
of origin or nationality, transit and destination, has never been more
. 115

important.

The Declaration is the foundation for the recently adopted Global Compact for
Migration,'*® which is an effort by States to respond to the lack of existing global
governance structures in international migration. The Global Compact, which is
also non-binding, is discussed in the context of TLM and an emerging global
governance framework in Chapter 7. ''” Importantly, the Global Compact is
premised heavily on the Sustainable Development Agenda and the UN Declara-
tion of the High-level Dialogue on International Migration and Development
(2013)."*® These instruments are discussed in Chapter 7 in relation to the impli-
cations that a migration-for-development approach has on children’s family
rights.'* Suffice to note here that the Sustainable Development Agenda recog-
nises that developed countries need to instigate changes to address factors con-
tributing to poverty and inequality in developing countries if ‘just and equitable
global development’ is to be achieved.'?°
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Moreover, States have acknowledged in the UN Resolution on Migration and
International Development that because ‘international migration is a cross-cutting
phenomenon’, the challenges that it presents and solutions that it requires cannot
be addressed by one State alone.'?! Rather, the Resolution calls for ‘global
*122 that recognise the roles and responsibilities of
origin, transit and destination countries in protecting and promoting the human
rights of migrants.?* To this end, it urges States to avoid approaches that could
aggravate the vulnerability of migrants, and in particular women and children.'?*
In this Resolution, States have also expressed concerns about domestic legislation

approaches and global solutions

being used to permit measures and practices that restrict the fundamental human
rights of migrants."® In this regard, the Resolution reaffirms that:

[W]hen exercising their sovereign right to enact and implement migratory and
border security measures ... States have the duty to comply with their obli-
gations under international law.'?¢

This reiterates the duty of labour-receiving States to uphold their obligations
under human rights law, which includes justifying interferences with CRC rights,
in the design and development of migration policies that govern TLM.

The ILO has also developed a multilateral framework that provides States with
principles for a rights-based approach to labour migration in line with their inter-
national legal obligations.'>” While non-binding, it reiterates the notion that
because migrant workers move across national borders, issues generated by labour
migration cannot be effectively managed by countries acting in isolation.'?3
Hence, the ILO urges that if the ‘beneficial elements’ of labour migration are to
be realised, then international cooperation is essential.'?* These include benefits to
countries in terms of economic growth and benefits for migrant workers and their
families."*® At present, while TLM may contribute to the economies of both
labour-sending and labour-receiving countries, the bilateral agreements that
govern it fail to mitigate the social costs of these economic gains. Rather, these
costs are borne by the workers and their families and include those arising from
conditions that cause prolonged child-parent separation.
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3.3.4 International cooperation in vegional buman vights instruments

i. ASEAN instruments

Regional human rights instruments have sought to complement international
human rights law by imposing additional duties on States in high labour migration
regions to engage in international cooperation to better protect migrant workers
and their families. This includes, for example, the ASEAN Declaration on the
Protection and Promotion of the Rights of Migrant Workers (“ASEAN Declaration
on the Rights of Migrant Workers'), which was adopted in 2007.'3! While this
Declaration is non-binding, it includes a political commitment to finalise a legally
binding human rights instrument to assist in the effective protection of migrant
workers and their families in the Asian region.'®? This is significant given that the
Asian region has a number of major labour-sending and labour-receiving coun-
tries. However, over a decade later, the adoption of a legally binding instrument is
yet to be achieved. Rather, the most recent initiative — the ASEAN Consensus on
the Rights of Migrant Workers of March 20183 — also has a non-binding status.
Nonetheless, its Preamble confirms:

[T]he shared and balanced responsibilities of the Receiving and Sending
ASEAN Member States to protect and promote the rights of migrant workers
and members of their families in the entire migration process.'**

However, the Preamble simultaneously recognises ‘the sovereignty of ASEAN
Member States in determining their own migration policies relating to migrant
workers’.!*> Moreover, its General Principles include upholding ‘the funda-
mental rights and dignity of migrant workers without undermining the appli-
cation by the Receiving States of their laws, regulations and policies’.'?¢
Hence, the Consensus permits the duty of labour-receiving States to support
the protection of the rights of migrant workers and their families to be limited
by their domestic laws. The Consensus also clearly differentiates between the
obligations of labour-sending States and labour-receiving States, much like the
preceding ASEAN Declaration on the Rights of Migrant Workers. This
approach, as Kneebone explains, ‘juxtaposes the obligations of sending and
receiving states, rather than stressing the shared obligations of states in the
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in International Migration Law (Brill Nijhoft, 2015) 27, 71.

133 ASEAN Consensus on the Protection and Promotion of the Rights of Migrant Workers,
31" ASEAN Summit (14 November 2017) (‘ASEAN Consensus the Rights of Migrant
Workers’).

134 Ibid Preamble para 8.

135 Ibid Preamble para 10.

136 Ibid para 1(d).
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region’.'®” As a result, the rights of migrant workers and their families remain
unprotected in numerous circumstances where effective protection requires
action by both States. Furthermore, it is often difficult for a labour-sending
State to effectively implement the protective measures required of them in
these instruments without cooperation from the labour-receiving State, which
has significantly greater power in the bilateral relationship.'*®

1. European instruments

While legally binding regional human rights instruments are not specifically direc-
ted at the protection of migrant workers and their families, they represent joint
agreements by States about the need to collectively protect the family unit. Per-
haps the strongest is the legally binding European Convention on Human Rights
(‘ECHR’), which represents an effort by European States towards ‘the collective
enforcement of certain of the rights stated in the Universal Declaration’.'®
Importantly, Art 8 of the ECHR obliges States parties to not arbitrarily interfere
with people’s right to family life.**® The right to family life is discussed in Chapter
6 in relation to Art 16 of the CRC.'*! However, in relation to European labour-
receiving countries, the duty of States to cooperate in the protection of children’s
right to family life is strengthened by provisions in the ECHR.

European courts have adopted a view of ‘family life’ as a broad, overarching
concept that offers a way of identifying whether a family is existing and function-
ing as a unit. This, in turn, enables the identification of whether the right to family
unity has been violated. Article 8 of the ECHR provides the basis for interpreta-
tions of the concept of ‘family life” by European courts and, subsequently, a strong
body of case law regarding the notions of family unity and family life has devel-
oped in Europe. While this body of law does not bind non-European States, it
does offer guidance for non-European labour-sending and labour-receiving coun-
tries. It includes, for example, the landmark case of Marckx v Belginm, 142 4n
which the European Court of Human Rights held that critical to the State ensur-
ing respect for family life is the right of family members to live together to enable
family relationships to ‘develop normally’.'** Additionally, in his dissenting jud-
gement in Gul v Switzerland, Judge Martens stated that ‘the mutual enjoyment by
parent and child of each other’s company constitutes a fundamental element of

137 Susan Kneebone, ‘Migrant Workers Between States: In Search of Exit and Integration
Strategies in South East Asia’ (2012) 40 Asian Journal of Social Science 367, 369.

138 Ibid 376.

139 Convention for the Protection of Human Rights and Fundamental Freedoms, opened
for signature 4 November 1950, 213 UNTS 221 (entered into force 3 September
1953) Preamble (‘ECHR’).

140 ECHR art 8.

141 See Chapter 6 (Section 6.2).

142 Marckx v Belgium [1979] Eur Court HR 2.

143 Ibid [31], [45]; Ben Saul, ‘Indefinite Security Detention and Refugee Children and
Families in Australia: International Human Rights Law Dimensions’ (2013) 20 Awus-
tralian International Law Journal 55, 58.
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family life’."** This idea has since become a central feature in European case law
interpreting ‘family life” under Art 8 and European courts have held that ‘(t)he
mutual enjoyment of each other’s company constitutes a fundamental element of
family life’.'*5

European courts also consider the interests of a child as integral to the right to
respect for family life.'*® The overriding nature of the best interests principle in
the decisions of European courts is reflected in the following words of Lady Hale

of the UK Supreme Court:

The family rights of children are of a different order from those of adults ...
Children need a family life in a way that adults do not ... their emotional
needs can only be fully met within a functioning family. Depriving a child of
her family life is altogether more serious than depriving an adult of his ... the

effect upon the child’s interests is always likely to be more severe than the

effect upon an adult’s.'*”

Additionally, the EU Directive on the Right to Family Reunification identifies
family reunification as a 7zgh¢ that is necessary for a migrant’s right to family life to
be protected and preserved in host States.'*® However, in reality, the conditions
that migrants are required to meet under the Directive in order to exercise their
right to family unity are such that they render the right inaccessible to low-waged
migrant workers.'*® Moreover, in September 2020, the European Commission
launched the EU Pact on Migration and Asylum, which outlines a series of pro-
posals to strengthen migration management in the EU, recognising that ‘no
Member State should shoulder a disproportionate responsibility’.!>® The Pact
reiterates the importance of family reunification, and ensuring that the best

144 Ibid.

145 Helene Lambert, ‘Family Unity in Migration Law: The Evolution of a More Unified
Approach in Europe’ in Vincent Chetail and Céline Bauloz (eds), Research Handbook
on International Law and Migration (Edward Elgar Publishing Ltd, 2014) 194, 203.
See, for example, Mehemi v France (No.2) (European Court of Human Rights, Third
Section, Application No 53470,/99, 10 April 2003) [45].

146 Giovanna I Wolf, ‘Preserving Family Unity: The Rights of Children to Maintain the
Companionship of Their Parents and Remain in Their Country of Birth’ (1996) 4(1)
Indiana Journal of Global Legal Studies, 207, 211.

147 HH v Deputy Prosecutor of the Italian Republic, Genon [2012] UKSC 25, [33] (Hale
L]).

148 Council Directive 2003/86/EC of 22 September 2003 on the Right to Family Reunifi-
cation [2003] OJ L 251/12, art 1, Preamble para 6.

149 These conditions are outlined in Art 7 of the Directive and include that the principal
migrant must meet an income threshold to support their family without accessing
social assistance; have accommodation that is considered of a normal standard for a
comparable family in the same region; and have health insurance for the whole family.

150 European Commission, ‘Communication from the Commission to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions on a New Pact on Migration and Asylum’ (Brussels, 23
September 2020) 2.



General legal principles 81

interests of the child are the primary consideration in decision-making, in the
migration contexts that it covers. It also offers a number of models for burden-
sharing that could be drawn on to inform measures for the sharing of responsi-
bility between States in the context of labour migration.

11. Other regional instruments

Similarly, legally binding human rights treaties operate in other regions that are
highly impacted by labour migration having both labour-sending and labour-
receiving countries. For example, the American Convention on Human Rights
recognises the rights of the family and reiterates that ‘[t]he family is the natural
and fundamental group unit of society and is entitled to protection by society and
the state’.'®! The Convention’s Additional Protocol of San Salvador also provides
that ‘[e]very child has the right to grow under the protection and responsibility of
his parents ... a child of young age ought not to be separated from his mother’.!%
Similarly, the African (Banjul) Charter on Human and Peoples’ Rights guarantees
State protection for the family.'®® Provisions in these regional instruments rein-
force the general notion in human rights law that the family is the most funda-
mental group unit in society and central to children’s growth and development.
This is the focus of the following section.

3.4 The fundamental role of the family in human rights law

The CRC defines “children’ as persons under the age of 18 years,'®* but it does

not offer a definition of the term ‘family’. This is because human rights law

recognises that it is not possible to provide a standard definition of ‘the family’.!°®

Rather, as explained by the Human Rights Committee, the notion of ‘family’ can
vary not only between but even within States.'®® Likewise, the CRC does not
adopt a single definition of the term ‘parents’, also because an understanding
about who constitutes a ‘parent’ can also vary between States and cultures.'®”

151 American Convention on Human Rights, opened for signature 22 November 1969,
1144 UNTS 123 (entered into force 18 July 1978) art 17.

152 Additional Protocol to the American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights, opened for signature 17 November 1988, OAS
Doc OAS/Ser.L/V/1.4 rev.13 (entered into force 16 November 1999) art 16
(“‘Additional Protocol of San Salvador).

153 Afirican (Banjul) Charter on Human and Peoples’ Rights, opened for signature 27
June 1981, OAU Doc CAB/LEG/67/3 rev.5 (entered into force 21 October 1986)
art 18.

154 CRC art 1. This is the definition of ‘children’ adopted for the purposes of this book.

155 Human Rights Committee, General Comment No 19: Article 23 (The Famaily) Protec-
tion of the Family, the Right to Marriage and Equality of the Spouses, 39™ sess, UN
Doc HRI/GEN/1/Rev.1 (27 July 1990) para 2 (‘CCPR General Comment No 19).

156 Ibid.

157 States vary in their recognition of parental status in contexts such as polygamy, adop-
tion and same-gender parenting as well as in relation to assisted reproduction such as
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However, the ordinary meaning of the term ‘parents’ is generally understood as
‘the two individuals with a direct biological, gestational and social nexus with the
child’.*®® This covers the group of parents being considered in this book. None-
theless, a broader definition of ‘parents’ that goes beyond a child’s biological or
legal parents to refer to a child’s primary caregiver(s)'*® does not conflict with the
group of parents being considered in this book. This is because of its focus on
implications for children arising from the migration of their primary caregivers
who are generally their parents prior to their migration. However, for the pur-
poses of this book, how the term ‘family’ is understood in human rights law
requires greater attention. Hence, this section focuses on defining ‘the family’ and
State obligations to protect family life and family unity.

3.4.1 Defining ‘the family’ to include the child-pavent velationship

The CRC Committee has affirmed the position in the CRC that the family envir-
onment can comprise different family structures based on cultural practices and
changing familial relationships.'®® In this regard, the Committee has explained
that:

[T]he Convention refers to the extended family and the community and

applies to situations of nuclear family, separated parents, single parent family,

common law family and adoptive family.'¢!

The Committee has urged that efforts to preserve the family environment in pur-
suit of realising children’s best interests must be based on a broad interpretation of
family.'®? It explains that this includes, ‘where applicable, the members of the
extended family or community as provided for by local custom’ in accordance with
Art 5 of the CRC.'*

In the context of TLM, extended families play a significant role in the care of
the children of migrant workers following parental migration.'®* This has led to
cultural relativism being frequently employed to argue that the traditional role of

IVF and surrogacy. See John Tobin, ‘To Prohibit or Permit: What is the (Human)
Rights Response to the Practice of International Commercial Surrogacy?’ (2014) 63
(2) International and Comparative Law Quarterly 317.

158 Ibid 326. See also John Tobin and Florence Seow, ‘Article 7. The Rights to Birth
Registration, a Name, Nationality, and to Know and Be Cared for By Parents’ in ]
Tobin (ed), The UN Convention on the Rights of the Child: A Commentary (OUP,
2019) 236, 256.

159 UNICEF Office of Research (Innocenti), Family and Paventing Support: Policy and
Provision in a Global Context (UNICEFE, 2015) 11.

160 CRC Committee, Report on the Fifth Session, 5™ sess, 130™ mtg, UN Doc CRC/C/
24 (8 March 1994) annex V [2.1].

161 Ibid.

162 General Comment No 14, UN Doc CRC/C/GC/14, para 59.

163 Ibid.

164 The role of the extended family is discussed in Chapter 5 (see Section 5.4.3).
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the extended family in many labour-sending countries lessens the impact of child-
parent separation on the children of migrant workers.'®®> However, this approach
is problematic for a number of reasons that are discussed in Chapter 5 in relation
to the role of the extended family as children’s alternative caregivers in the context
of TLM.'®® Briefly, these reasons include the diminishing capacity of extended
families to perform primary child-rearing responsibilities and provide their tradi-
tional protective function for children in many communities due to increasing
social and economic pressures on families.'®” Moreover, it ignores the CRC’s
deliberate framing of family rights — including those that protect the child-parent
relationship — as applying equally to all children irrespective of family formation.
As Goonesekere observes:

[T]he concept of a nuclear family ... can be accommodated within other family
structures ... Human rights concepts ... can accommodate pluralism in family
structures. They can be integrated into a pluralistic concept of family.'®®

Hence, the notion in human rights law that the child-parent relationship is pro-
tected because of its unique and significant role in children’s lives and develop-
ment stands even 4f children live in an extended family arrangement. That is, under
the CRC, a child’s family structure has no bearing on the duty of States to support
children’s access to those rights that protect their relationship with their parents.
Moreover, the Human Rights Committee has reiterated that the term ‘family’
includes ‘relations in general between parents and the child’.'®® Again, this rela-
tional tie between children and parents exists irrespective of the family structure
and is significant in both nuclear and extended family arrangements. As a result,
attempts to define the family in human rights and immigration law — be they
broad or narrow — always include parents (as understood in the ordinary sense)
and their dependent children.'”® For example, the ICRMW defines a migrant
worker’s family to include his or her dependent children for the purposes of
identifying who this Convention covers, including its provisions protecting family
unity.!”! Thus, while the outer boundaries of who constitutes “family’ for the

165 This is discussed in Chapter 5 (see Section 5.4.3).

166 See Chapter 5 (see Section 5.4.3).

167 The role of the extended family is discussed further in Chapter 5 (see Section 5.4.3).

168 Goonesekere, above n 79, 84.

169 Human Rights Committee, Views: Communication No 1052/2002, 89" sess, UN Doc
A/62/40 (Vol.IT) (20 March 2007) 44 [8.2] (‘J.T. v Canadn’).

170 Ina comparative study of the immigration laws of thirty-one countries, every legal system
offered protections to the migrant’s immediate family members and ‘privileges to the
nucleus of the family, comprising spouses and minor children’. See Sabine Thomsen, ‘The
Legal Position of the Spouse and Family Members’ in Jochen Frowein and Torsten Stein
(eds), The Legal Position of Aliens in National and International Law (Springer-Verlag,
1987) cited in Eliahu Frank Abram, “The Child’s Right to Family Unity in International
Immigration Law’ (1995) 17(4) Law and Policy 397, 404.

171 ICRMW arts 4, 44; CMW Committee, Working Paper: Terminology in the Interna-
tional Convention on Migrant Workers: A Comparison with Other International and
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purposes of family rights are not strictly defined in international law, a child’s
family rights will necessarily extend to their relationship with their parents irre-
spective of their family structure.

3.4.2 Protecting the family unit and family life

i. The family unit is protected in general and specialised human vights instruments

The CRC casts the family as ‘the fundamental group of society and the natural
environment for the growth and well-being of all its members and particularly
children’.!”? Because of this status assigned to the family, the CRC’s Preamble
further declares that States should afford the necessary protection and assistance to
the family “so that it can fully assume its responsibilities within the community’.'”?
This preambular text goes to the context for interpreting a child’s family rights,
including those that relate to the child-parent relationship. It recognises the role
that families play in children’s development and requires States to assist families to
fulfil their responsibilities towards children. This informs State obligations to assist
parents to fulfil their role as those family members charged by the CRC with the
primary responsibility for children’s upbringing and development.'”* Tt also
reflects the crucial role of the family (which includes but is not limited to a child’s
parents) in the ability of children to realise their rights.'”®

The principle in the CRC that the family is the most fundamental group unit in
society is supported by general, legally binding human rights instruments, includ-
ing the International Covenant on Civil and Political Rights (1966) (‘ICCPR)'7°
and the ICESCR."”” The ICESCR emphasises the need for States to protect and
assist the family particularly ‘while it is responsible for the care and education of
dependent children’.'”® These Covenants uphold the principle established in the
non-binding Universal Declaration on Human Rights that:

The family is the natural and fundamental group unit of society and is entitled
to protection by society and the State.'”’

Binding specialised human rights treaties, including the ICRMW, also oblige
States parties to recognise the natural and fundamental role of the family as a unit.

Regional Instruments, 2™ sess, UN Doc CMW,/C/2/L.1 (22 March 2005) [5].
Article 44(2) of the ICRMW provides a narrow definition of who comprises the family
of a migrant worker for the purposes of family reunification, which includes his or her
spouse, de facto partner and any minor dependent unmarried children.

172 CRC Preamble para 6.

173 Ibid.

174 CRC arts 27, 18.

175 General Comment No 7, UN Doc CRC/C/GC/7/Rev.1, para 15.

176 ICCPR art 23(1).

177 ICESCR art 10(1).

178 ICESCR art 10(1).

179 UDHR art 16(3).
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For example, Art 44 of the ICRMW requires States to take ‘appropriate measures
to ensure the protection of the unity of the families of migrant workers’.'*® While
the ICRMW has had a remarkably low rate of ratification,'®" its adoption alone
reinforces a recognition that, as Cholewinski argues:

[M]igrant workers are more than just a factor of production; they are social
entities with families and accordingly are entitled to protection of their basic
economic, social, cultural and civil rights.lsz

Nonetheless, those States that have failed to ratify the ICRMW — which includes
all major labour-receiving States — remain bound to protect the family unit by
virtue of being a party to one or all of the widely ratified CRC, ICCPR and/or
ICESCR.'®® The UN Human Rights Council has reiterated the particularly
important protective function that the preservation of the family unit has for chil-
dren affected by migration. In this context, it has emphasised the importance of
the principle of family unity when assessing the best interests of children whose
relations with their parents have been interrupted by migration processes.'®*

Hence, the duty for States to justify the interference caused by TLM policies
with children’s right to have their family unit protected and assisted is established
in both general and specialised human rights law. Once again, this goes to the
failure by States to justify the need for measures that cause significant disruptions
to family unity in the context of TLM. This reflects the direction by the Human
Rights Committee that if any right under the ICCPR is restricted, then States
must demonstrate the necessity of the restriction and ensure that measures are
‘proportionate to the pursuance of legitimate aims’.'*> Additionally, the CRC and
CMW Committees have urged that protecting a child’s right to family life in the
context of migration requires:

that States not only refrain from actions which could result in family separa-
tion or other arbitrary interference in the right to family life, but also take
positive measures to maintain the family unit, including the reunion of sepa-
rated family members.'5°

180 ICRMW art 44.

181 The ICRMW currently has 55 States parties. See UN, Treaty Collection (1 November
2020) <https://treaties.un.org>.

182 Cholewinski, above n 132, 51-2.

183 To date, the ICCPR has 173 State Parties and the ICESCR has 171 State Parties. The
only State not a party to the CRC — the United States — is a State Party to the ICCPR
and a signatory to the ICESCR. See UN, Treaty Collection (1 November 2020) <http
s://treaties.un.org>.

184 OHCHR Study on the Protection of the Rights of the Child in the Context of Migration,
UN Doc A/HRC/15 /29, [60], [66].

185 CCPR General Comment No 31, UN Doc CCPR/C/21/Rev.1/Add.13, para 6.

186 Joint General Comment on State Obligations Regarding the Human Rights of Children
in Countries of Origin, Transit, Destination and Return, UN Doc CMW /C/GC/4-
CRC/C/GC/23, para 27.
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This goes to the obligation on States to not only respect (or not interfere with) a
child’s family life, but to also actively assist children and their families affected by
migration to enjoy their right to family unity and family life. The CRC Committee
has acknowledged that the right to family unity in the context of migration ‘may
intersect with States’ legitimate interests in making decisions on the entry or stay
of non-nationals’.*®” This, again, requires States to demonstrate the legitimacy of
migration policies that interfere with the family unit to ensure that they do not
‘amount to arbitrary or unlawful interference with family life’.'®® Moreover, the
CRC and CMW Committees have emphasised that because the right to protec-
tion of family life is covered by multiple human rights instruments, this right
‘should be fully respected, protected and fulfilled in relation to every child without

any kind of discrimination’.*®”

i. Specific CRC provisions support childven’s right to famaly life

A child’s right to have their family life protected from arbitrary interference is
embodied in Art 16 of the CRC. This right is included in the conceptual frame-
work for this book and is the focus of Chapter 6. **° Hence, the principle that the
family is the fundamental unit in society entitled to protection by the State is
central to understanding Art 16, which entitles children to protection from arbi-
trary interference with their family life.**! In this sense, Art 16, as Tobin and Field
explain, ‘represents another illustration of the special protection accorded to the
family under international law’.'*? Tt reflects the obligation on States to support
family life and take positive measures to ensure that children can enjoy their right
to family life without arbitrary interference.

Measures to support family life include assistance to parents so that they can
provide for their children without being forced to compromise their children’s
right to family life. As Goonesekere explains, the protection of the family unit in
human rights law reinforces State obligations in binding human rights instruments
to ‘support individuals as they seek to fulfil their family responsibilities and provide
for the well-being of family members’."*® This reflects the interconnectedness of
Art 16 with other CRC articles that require States to assist parents to fulfil their
parenting role. This includes Arts 27 and 18, both of which are also identified in
the conceptual framework for this book.

187 Ibid para 28.

188 Ibid.

189 Ibid para 27.

190 See Chapter 6 for discussion on how restrictive aspects of TLM policies that unne-
cessarily and unreasonably disrupt the child-parent relationship constitute arbitrary
interferences with children’s family life.

191 CRC art 16.

192 John Tobin and Sarah M Field, ‘Article 16. The Right to Protection of Privacy,
Family, Home, Correspondence, Honour, and Reputation’ in J Tobin (ed), The UN
Convention on the Rights of the Child: A Commentary (OUP, 2019) 550, 576.

193 Goonesckere, above n 79, 86-7.
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In this vein, the principle that the family is the fundamental unit in society to be
protected and supported by the State informs each of the rights in the conceptual
framework. These include children’s rights to be cared for by their parents under Art
7; to receive direction and guidance from their parents under Art 5; to maintain direct
and regular contact with their parents if separated under Art 10(2); and to have their
parents assisted to fulfil their parental responsibilities under Arts 18 and 27. Positive
measures to support each of these CRC rights in the context of TLM will necessarily
reduce the degree of interference by TLM policies with a child’s family life. In
developing measures to protect the family, the CRC Committee has urged States to
give ‘particular attention to children and families in migration situations and includ-
ing children left behind’.'** This reflects the growing concern about the need for
States to mitigate the effects of familial separation on children of migrant workers
who are growing up in the absence of their parents.

3.5 Conclusion

The children of migrant workers are first and foremost protected under interna-
tional human rights law by virtue of being children and irrespective of their par-
ents’ migration or employment status.'”® In other words:

Children in the context of migration, including children left behind ... appear

in the universal protected group of ‘children’.*?®

Hence, States parties to the CRC have an obligation to consider the best interests
of this group of children in the development of TLM policies, just as they do in all
policies and actions that affect children. This requires that policy development
processes include an evaluation of the possible negative and positive impacts of the
policy on the children concerned.’®” As TLM policies are premised on the
separation of children and parents, they have significant and foreseeable implica-
tions for children. By engaging in a best interests assessment as required under the
CRC, States would be forced to turn their attention to understanding how chil-
dren’s interests may be impacted by TLM. This understanding must be informed
by the general principles identified in this chapter. Moreover, any interferences
with children’s best interests arising from TLM policies must be justified as being
necessary, proportionate and in pursuit of a legitimate aim.'”® As a binding treaty,

194 CRC Committee, Report of the 2012 Day of General Discussion: The Rights of All
Childven in the Context of International Migration (28 September 2012) [85]
(‘Report of the 2012 Day of General Discussion’).

195 OHCHR Study on the Protection of the Rights of the Child in the Context of Migration,
UN Doc A/HRC/15/29, [9].

196 Ibid [4].

197 General Comment No 14, UN Doc CRC/C/GC/14, para 6.

198 Joint General Comment on Children in the Context of International Migration, UN
Doc CMW/C/GC/3-CRC/C/GC/22, para 22; CCPR General Comment No 31,
UN Doc CCPR/C/21/Rev.1/Add.13, para 6.
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the CRC legally commits States to adopting this process of giving primary con-
sideration to, and justifying interferences with, children’s best interests. In fulfilling
this obligation, the CRC Committee has directed that:

If the solution chosen is not in the best interests of the child the grounds for
this must be set out in order to show that the child’s best interests were
[treated] as a primary consideration, despite the result.'*”

To date, States have failed to engage in a process that gives due consideration to
the impact of TLM on children’s best interests and their specific rights pertaining
to the child-parent relationship. This is demonstrated throughout this book, which
also argues that there are measures reasonably available to States that would
reduce interferences with children’s rights. The impact of TLM on specific CRC
rights identified in the conceptual framework is analysed in Part B of this book in
light of the general legal principles outlined in this chapter. That is, the CRC’s
overarching principles; the principle of international cooperation embedded in the
CRC; and the principle in human rights law that the family is the fundamental
group unit in society entitled to protection by the State.

Each right in the conceptual framework, which has been outlined in the pre-
vious chapter, is informed by and interconnected with these general principles.
This highlights that children’s best interests and right to development are inevi-
tably affected by policies that separate families, especially dependent children from
their parents. The CRC Committee has expressed its concern about children who
are left behind when their parents migrate for employment, stressing the potential
negative implications that this can have on a child’s upbringing and well-being.?
This concern is reiterated throughout this book and goes to the urgency for States
to adopt measures to mitigate the harms being caused to children by TLM policies
that fundamentally disrupt the child-parent relationship.

199 General Comment No 14, UN Doc CRC/C/GC/14, para 97.
200 CRC Committee, Report of the 2012 Day of General Discussion, above n 185, [42].
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4 Article 27

Is TLM an appropriate form of assistance
to parents to meet their children’s
development needs?

Article 27

1. States Parties recognize the right of every child to a standard of living
adequate for the child’s physical, mental, spiritual, moral and social
development.

2. The parent(s) or others responsible for the child have the primary respon-
sibility to secure, within their abilities and financial capacities, the conditions
of living necessary for the child’s development.

3. States Parties, in accordance with national conditions and within their
means, shall take appropriate measures to assist parents and others
responsible for the child to implement this right and shall in case of need
provide material assistance and support programmes, particularly with regard
to nutrition, clothing and housing.

Art
27 Art

10(2) Art
5 Art

16 Art
18 Art7

4.1 Introduction

Article 27 is the first CRC article identified in the normative and conceptual fra-
mework outlined in Part A. Its immediate relevance to TLM is twofold. First, it
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protects children’s right to a standard of living that is adequate not only for their
physical development, but also for their mental, spiritual, moral and social devel-
opment.! (For the purposes of brevity, these non-physical aspects will be referred
to hereafter as a child’s psychosocial development.) Second, it entitles parents to
appropriate measures of assistance from States to meet their primary responsibility
to secure the necessary living conditions to fulfil this right of children.> This
chapter examines these separate but connected prongs of Art 27 in light of both
labour-sending and labour-receiving States encouraging parental migration as a
measure to enable parents to provide for their children’s development needs.

The chapter argues that the promotion of parental migration for employment
by States has two consequences. The first is that it inappropriately shifts the entire
burden of providing for children’s material needs to parents who have limited
alternatives to migration in the face of poverty and un- or under-employment.
This is despite the duty of labour-sending States to assist parents in need (subject
to available national means) to provide for children’s basic material requirements.®
The second is that TLM completely ignores the potential impact of prolonged
parental absence on children’s psychosocial development and well-being. This is
despite labour-sending States having the duty to assist parents to secure the living
conditions necessary for their children’s psychosocial development needs as well as
their material needs; and labour-receiving States having a duty to not cause harm
to children outside their jurisdiction in line with the principle of international
cooperation.* These arguments comprise the first two parts of this chapter.
Together, they demonstrate that it is misleading to conceive of TLM in its current
forms as an ‘appropriate’ measure of assistance to parents by States in fulfilment of
their obligations under Art 27(3). The notion of ‘appropriate’ assistance is defined
in Section 4.2.1.

On the contrary, while TLM may create an opportunity for parents to provide
for their children economically, this chapter demonstrates that the provision of
parental assistance is by no means an intended purpose of TLM. Rather, is shows
that findings as to whether TLM improves children’s education, health and
material outcomes are mixed and there are considerable concerns about the
impact of TLM on children’s psychosocial development and well-being. The latter
is largely attributed to the disruption that TLM causes to the child-parent rela-
tionship. It highlights the heightened risks to children when their relationship with
their primary caregiver is disrupted at the time of migration, which is increasingly
so with the feminisation of migration for care and domestic work.> The chapter
argues that such disruption to the child-parent relationship, which is protected in
the CRC, reflects the inappropriateness of TLM as a measure of assistance to
parents to provide for their children.

1 CRCart 27(1).

2 CRC art 27(3).

3 CRCart 27(3).

4 The principle of international cooperation is discussed in Chapter 3 (see Section 3.3).
5 The feminisation of migration is discussed in Section 4.3.2(i) below.
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The final part of this chapter considers the significance of a child’s age and capacity
in relation to understanding their development needs and how they may be impacted
by parental migration. It argues that appropriate measures of assistance to parents
cannot be determined without due consideration of the age of their children at the
time of separation. It emphasises that if TLM is to genuinely assist parents to provide
for their children’s development needs, then it must incorporate measures that
actively support children and parents to sustain their relationship in the event of
migration. To be effective, these measures must be age-appropriate and respond to
children’s changing development needs. Moreover, their implementation must be
supported by both labour-sending and labour-receiving countries. This is because
children’s capacity to enjoy and benefit from their relationship with their parents in
the context of TLM is determined by transnational arrangements between States.

4.2 The framing of TLM as a form of assistance to parents to provide
for their children’s needs

4.2.1 Defining appropriate measuves of assistance

The CRC Committee has explained that when States ratify the Convention, they
assume ‘obligations under international law to implement it’.® Furthermore, Art 4
of the CRC obliges States to ‘undertake all appropriate legislative, administrative,
and other measures’ necessary for the implementation of all CRC rights. The CRC
does not define what these appropriate measures are in either the general measures
of implementation identified in Art 4 or in relation to parental assistance in Art 27.
Rather, States maintain discretion in deciding those measures they deem appro-
priate to ensure the realisation of CRC rights.” This approach is reflected in the
ICRMW, which also affords States significant discretion in determining what
measures they deem appropriate to facilitate the unity of migrant workers and
their families.® However, as Tobin explains:

[T]he ordinary meaning of the word ‘appropriate’ demands that there must
be a nexus between the measures undertaken and the end sought, namely, the
effective implementation of the right in question.”

Hence, State discretion is limited by the need for measures to ‘actually contribute
to the realisation of children’s rights’, as well as for their implementation to be
consistent with all other CRC articles.'® Respectively, these reflect ‘the principle of

General Comment No 5, UN Doc CRC/GC/2003/5, para 1.
John Tobin, ‘Article 4. A State’s General Obligation of Implementation’ in ] Tobin
(ed), The UN Convention on the Rights of the Child: A Commentary (OUP, 2019)
108, 111-12; Maastricht Principles on Extratervitorial Obligations of States in the Area
of Economic, Social and Cultural Rights (ETO Consortium, January 2013) [8].

8 ICRMW art 44.

9 Tobin, above n 7, 112.
10 Ibid 111.

N O
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effectiveness’ and ‘the consistency principle’,!* which assist in understanding
whether a measure can be considered appropriate.

i. Measures must be effective

The requirement for measures to be effective requires States to develop measures
that are evidence-based rather than based on assumptions about their likely
effect.'® This presents a significant challenge to arguments in favour of parental
migration as a form of assistance to parents given that the evidence about the
impacts of TLM on children’s development outcomes are heavily mixed. Examples
of this mixed evidence are presented in Sections 4.2.5 and 4.3. Furthermore, when
sufficient evidence is not available, then States must ensure that any measures that
they do adopt are properly monitored, reviewed and evaluated to determine if
they are effective.'® This is necessary because States carry the burden of demon-
strating the appropriateness of the measures that they adopt to implement chil-
dren’s rights.'* To date, labour-sending and labour-receiving States have not
demonstrated that TLM effectively assists parents to meet their children’s overall
development needs, despite State duties under Art 27 to assist parents to secure
the conditions necessary for their children’s physical and psychosocial growth and
development.

The CRC Committee has held that effective implementation of CRC rights
requires — in addition to both government and independent monitoring mechan-
isms — domestic legislation that is compatible with the CRC’s provisions and
principles, training and awareness-raising and comprehensive data collection.'®
Moreover, the Committee has stressed that in implementing children’s rights,
States are required to not only engage with all sectors but also with children
themselves.'® At present, both labour-sending and labour-receiving States have
failed to undertake any of these requirements to inform the design or assess the
effectiveness of TLM policies as a measure of assistance to parents.

It is recognised that the general implementation obligation under Art 4 and the
obligation to provide appropriate assistance to parents under Art 27 apply to the
State within which the child resides. However, Art 4 recognises that the realisation
of certain CRC rights will need to be achieved ‘within the framework of interna-
tional co-operation’.!” Existing TLM policies, which are largely dictated by
labour-receiving countries, force the child-parent relationship into a transnational

11 Ibid.

12 TIbid 113.

13 Ibid 113.

14 Ibid 112; Committee on Economic, Social and Cultural Rights Committee (CESCR),
General Comment No 3: The Nature of States Parties’ Obligations (Art. 2, Para. 1, of
the Covenant), 5 sess, UN Doc E/1991 /23 (14 December 1990) para 4; Siracusa
Principles, UN Doc E/CN.4/1985 /4, annex pt I A para 12.

15 General Comment No 5, UN Doc CRC/GC/2003/5, paras 1, 9.

16 Ibid para 1.

17 CRC art 4.
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arrangement. This means that international cooperation becomes an absolute
necessity if those CRC rights protecting the child-parent relationship are to be
realised. That is, these rights cannot be effectively implemented through unilateral
measures taken by labour-sending countries when a parent’s capacity to fulfil their
parenting role is determined by policies in labour-receiving countries.

1. Measures must be consistent with other CRC provisions

The CRC Committee has reiterated that State actions to implement CRC rights
must be consistent with all CRC provisions including the CRC’s overarching
principles.'® These principles are outlined in Chapter 3.'” As Tobin highlights, any
measures taken by States to implement children’s rights will necessarily affect
children.?® Hence, the development of ‘appropriate’ measures must have given
due consideration to children’s best interests (as required under Art 3) and incor-
porated processes for hearing children’s views (as required under Art 12), whether
or not these determine the nature of the measure.>' TLM policies have met nei-
ther of these requirements, both of which are essential if implementation measures
are to be considered appropriate. Furthermore, as demonstrated in Section 4.3,
TLM increases risks to children’s psychosocial development, which is inconsistent
with the general principle in Art 6 that States shall ensure children’s development
to the ‘maximum extent possible’.*?

Importantly, Art 27(1) makes it clear that the CRC adopts a holistic conception
of children’s development, referring explicitly to physical and non-physical aspects
of human development. This approach finds its foundation in the earlier non-
binding Declarations of the Rights of the Child of 1924 and 1959, which provide
context for understanding Art 27. The earlier Declaration (1924) directs States to
provide the child with ‘the means requisite for its normal development, both
materially and spiritually’.?® The latter Declaration (1959) directs States to provide
protection and opportunities to enable the child ‘to develop physically, mentally,
morally, spiritually and socially in a healthy and normal manner’.>* Numerous
CRC provisions, including those identified in the conceptual framework, reflect
the CRC’s presumption that in ordinary circumstances, the family unit is the
‘healthy and normal’ environment for children’s growth and development.®®
Moreover, specific CRC articles — namely Art 18 — protect the primary role of

18 General Comment No 5, UN Doc CRC/GC/2003/5, para 12.

19 See Chapter 3 (Section 3.2).

20 Tobin, above n 7, 113.

21 Ibid.

22 CRCart 6.

23 Declaration of the Rights of the Child, League of Nations Res (adopted on 26 Sep-
tember 1924), League of Nations Official Journal, Special Supp No 21, 43 para 1.

24 The Declaration of the Rights of the Child, GA Res 1386(XIV), UN GAOR, 14" sess,
841° plen mtg, Agenda Item 64, UN Doc A/RES/14,/1386 (20 November 1959)
principle 2 (‘Declaration of the Rights of the Child’).

25 These CRC provisions are discussed in Chapter 3 in relation to the protection of the
family in human rights law (See Section 3.4.2).
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parents in children’s upbringing and development. Like Art 27, Art 18 also
requires States to provide appropriate assistance to parents to perform their child-
rearing responsibilities as primary carers.”® Importantly, the parental role, the
child-parent relationship and children’s family life are all protected in the CRC
because they are considered central to children’s development and well-being.?”
Hence, TLM policies that interfere with each of these protected interests cannot
be considered appropriate measures of assistance to parents on the part of States.

Importantly, the CRC Committee has explained that for measures to be con-
sidered appropriate, they must be ‘relevant to directly or indirectly advancing
children’s rights in a given context’.?® However, TLM policies currently under-
mine rather than advance most CRC rights that protect the child-parent relation-
ship and parental role in providing for children’s non-economic development
needs. This is despite States having a duty to assist parents to meet their primary
responsibility to provide the necessary living conditions for their children’s overall
development if needed.?®

The use of the term ‘shall’ in Art 27(3) reflects the mandatory nature of the
obligation on States to provide appropriate assistance to parents. Moreover, the
CRC Committee has emphasised that the implementation of children’s rights is a
clear legal obligation held by States and ‘must not be seen as a charitable process,
bestowing favours on children’.*® Similarly, the duty for States to appropriately
assist parents to fulfil their responsibility to provide for their children’s develop-
ment needs is a legal one under Art 27(3). Too often is TLM framed as a coveted
employment opportunity for which parents should be grateful in the face of pov-
erty and unemployment in labour-sending countries. However, in reality, parents
are being encouraged to migrate to meet their family’s financial needs rather than
States being required to fulfil their duty under Art 27(3) to provide appropriate
assistance to parents in need. This is discussed in Section 4.2.2(ii) in relation to
remittances being used by States to replace welfare assistance and in Section 4.2.3
concerning the failure by States to invest in creating local employment options for
parents.

4.2.2 Challenges with addvessing poverty through pavental migrvation

It is acknowledged that TLM is not a form of emergency migration and hence
there remains an element of agency in the decision of migrant workers to
migrate.®! That is, parents are not forced by States or natural disasters to migrate

26 Article 18 is discussed in detail in Chapter 7.

27 The connection between the child-parent relationship and children’s development and
well-being is discussed in Chapter 2 (see Section 2.3.1) and Chapter 7 (see Section
7.2.3).

28 General Comment No 19, UN Doc CRC/C/GC/19, para 22.

29 CRCart 27(2).

30 General Comment No 5, UN Doc CRC/GC/2003/5, para 11.

31 Stephen Castles, “The Forces Driving Global Migration’ (2013) 34(2) Journal of
Intercultural Studies 122, 124.
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for TLM, and it is frequently argued that parents ‘choose’ to engage in this form
of migration. The notion of parental ‘choice’ in relation to TLM is discussed in
Chapter 6.>> However, parents who leave dependent children for low-waged work
migrate in response to a variety of push and pull factors that are created and per-
petuated by both labour-sending and labour-receiving States.>® These include
poverty and failure to create employment opportunities in labour-sending coun-
tries that would enable parents to remain with their children while providing for
them financially,®* which is discussed in Section 4.2.3. Hence, without denying
the agency of migrant workers, it is important to recognise that parental migration
for low-waged employment generally occurs in the face of very limited alternatives
for parents. Studies reveal that parents are frequently motivated to migrate to meet
financial challenges including debt payments, housing needs and costs associated
with their children’s education.® As observed by a key informant in reference to
TLM from Asia to the Gulf States:

‘The problem is poverty, isn’t it? These children come from poverty-ridden
families, and the only way that these families think that they can get out of it
is through migrating ... So | would imagine that the poverty has to be
addressed first’. (Key Informant — Government 6)

This observation captures the reality that if labour-sending States are unable or
unwilling to provide the necessary welfare assistance to parents in need to enable
them to meet their children’s basic development requirements as required under
Art 27(3), then parents will have few options but to migrate. This situation
encourages parents to assume private responsibility for providing for their children
in the face of poverty and unemployment, without requiring labour-sending States
to deliver more effective measures of parental assistance that would prevent
migration. This is because neither labour-sending nor labour-receiving States wish
to prevent parental migration. Rather, labour-sending countries depend on
remittances from TLM to support their national economies; and labour-receiving
countries rely on TLM not only for cheap labour but also as a justification for
reducing official development assistance™®.

32 See Chapter 6 (Section 6.3.4).

33 See, eg, Castles, above n 31, 128-9. See also Daphna Hacker, Legalized Families in
the Era of Bordered Globalization (Cambridge University Press, 2017) 197-244.

34 Ibid.

35 See, eg, Lalana Kanti Yapa, The Decision Making Process of International Labour
Migration with Special Reference to the Sri Lankan Housemaid (1995) cited in Malsiri
Dias and Ramani Jayasundere, ‘Sri Lanka: Good Practices to Prevent Women Migrant
Workers From Going into Expolitative Forms of Labour’ (GENPROM Working
Paper No 9, Series on Women and Migration, Gender Promotion Program, ILO, 1
December 2002) 4.

36 Official development assistance (ODA) is understood in line with the Organisation for
Economic Cooperation and Development’s (OECD) definition that it involves
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1. Favouring remittance-based development over official development assistance

In recent years, remittances to labour-sending countries have far surpassed official
development assistance from labour-receiving countries.’” The relationship
between remittances and international development is discussed further in Chap-
ters 1 and 7, including the challenges that development outcomes based on
remittance-based measures alone present to sustainable development outcomes in
communities.®® Suffice to say that the shift towards ‘remittance-based develop-
ment’ has contributed to an economic dependence on remittances in labour-
sending countries. For example, in 2015, migrant workers generated roughly
$601 billion in remittances (of which developing countries received approximately
$441 billion).> This equates to almost triple the amount of assistance in the same
year.*® This leaves labour-sending countries little choice but to continue
encouraging the migration of their workers. As observed by a key informant:

‘For a sending country, it’s about money, because it is the highest income
earner ... It's not about building people’s capacity or addressing unemploy-
ment. It is primarily about revenue’. (Key Informant — MLO-NGO 2)

This observation reflects that labour-sending countries are driven to promote
TLM because of their economic dependence on remittances, regardless of social
impacts and unfavourable conditions for workers. However, numerous studies
have questioned the potential of remittances to generate long-term economic
growth in labour-sending countries.*' Moreover, as Cortes notes in her study on
remittances and children in the Philippines, there ‘is no consensus on their impact

government aid that has as its main objective ‘the promotion of the economic devel-
opment and welfare of developing countries’ and ‘is concessional in character’. See
OECD, Official Development Assistance: Definition and Coverage (2018) <http://
www.oecd.org/dac/stats /officialdevelopmentassistancedefinitionandcoverage.htm>;
OECD, Geographical Distribution of Financial Flows to Developing Countries 2018:
Disbursements, Commitments, Country Indicators (OECD Publishing, 2018).

37 In 2013, remittances nearly tripled official development assistance globally. See Dilip
Ratha et al, ‘Migration and Remittance Flows: Recent Trends and Outlook, 2013-
2016’ (Migration and Development Brief No 21, Migration and Remittances Team,
Development Prospects Group, The World Bank, 2 October 2013) 2.

38 See Chapter 7 for discussion on TLM and the Sustainable Development Agenda
(Section 7.3.3) and the need to measure social impacts in addition to economic to
fully understand international development outcomes (Section 7.3.5). See also Chap-
ter 1 (Section 1.2) on remittances and development.

39 Global Knowledge Partnership on Migration and Development (KNOMAD), Migra-
tion and Remittances Factbook 2016 (World Bank Group, 3" ed, 2016) v.

40 Ibid iv-v.

41 Hacker, above n 33, 200. See also Waoma G Nwaogu and Michael J Ryan, ‘FDI,
Foreign Aid, Remittance and Economic Growth in Developing Countries’ (2015) 19
(2) Review of Development Economics, 19(1) (2015) 100.
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on poverty eradication, equity or children’s rights’.*? Rather, studies have
found that the economic situation of the families of migrant workers frequently
do not improve for reasons including debt to recruiters, exploitative employ-
ment conditions, costs of living in labour-receiving countries and financial
demands on the worker by extended family members.** In many instances, this
prevents parents from being able to improve their children’s economic condi-
tions despite their migration.** Tt has also been widely argued that if economic
gains are generated for families, they are relatively short-term. As Hacker
highlights:

[T]he long-term impact of the economic mobilization created by remittances
is doubtful, as very little is saved or invested in projects that might protect the
current or next generation from povelrty.45

Remittances are instead frequently used for immediate consumption to meet a
family’s basic needs including food, housing and access to education and health
services.*® Again, this is in spite of State obligations under Art 27(3) to assist
parents to meet these basic needs for their children if they cannot.

Hence, States have yet to demonstrate the role of remittances in enhancing
parental ability to create sustainable improvements to children’s living conditions
in ways that advance their overall development. This has been reiterated by the
Department of Labor and Employment in the Philippines in its observation that
‘there is a dearth of studies that explore the relationship between labor migration
and poverty alleviation in the Philippines’.*” Moreover, the UN General Assembly
has held that while remittances may be an important source of private capital, they
‘cannot be equated to other international financial flows’ including official devel-
opment assistance and public funding for development.*® This is in part because
excessive dependency on remittances can thwart the types of public funding

42 Rosalia Cortes, ‘Remittances and Children’s Rights: An Overview of Academic and
Policy Literature’ (Division of Policy and Practice Working Paper, UNICEF, January
2007) 6.

43 Hacker, above n 33, 202; Catalina Amuedo-Dorantes, ‘The Good and the Bad in
Remittance Flows: Remittances Have the Potential to Lift up Developing Economies’
(2014) 97 IZA World of Labor 1.

44 Hacker, above n 33, 202.

45 Ibid 200-1. See Jeftfrey H Cohen, ‘Remittance Outcomes and Migration: Theoretical
Contests, Real Opportunities’ (2005) 40(1) Studies in Comparative International
Development 88, 93-9; Ernesto Castaiieda, ‘Living in Limbo: Transnational House-
holds, Remittances and Development’ (2012) (51) International Migration 13.

46 Ibid. Sce also Jonathan Crush et al, Migration, Remittances and ‘Development’ in
Lesotho (Southern African Migration Programme, 2010).

47 Rebecca ] Calzado, Department of Labor and Employment Philippines, ‘Labour
Migration and Development Goals: The Philippine Experience’ (Paper presented at
International Dialogue on Migration, Geneva, 8 October 2007) 5-6.

48 Resolution on International Migration and Development, UN Doc A/RES/71/237,
para 16.
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needed to achieve the structural reforms necessary to achieve sustainable devel-
opment outcomes.*”

ii. Replacing welfare assistance with remittances

Labour-sending countries frequently encourage families to assume private respon-
sibility for improving their children’s circumstances through remittances, including
in areas of State responsibility such as education and healthcare. For example, the
National Labour Migration Policy of Sri Lanka — a major labour-sending country —
states that:

Migrant remittances are private houschold transfers that enable education and
healthcare for children...>°

As raised above, remittances then become a substitute for welfare assistance that
should be government-provided.>® This conflicts with the very purpose of Art 27
(3