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1. Law, Culture, and Industry

Toward a History of Intellectual Property
for Visual Works in the Long
Nineteenth Century

Marie-Stéphanie Delamaire and Will Slauter

The nineteenth century witnessed a series of revolutions in the
production, circulation, and reproduction of images. Thanks to changes
in printing and imaging technology and shifts in the practices of artists,
publishers, and photographers, images became more readily available,
in a wider range of media than ever before. Working in the new field
of lithography, artists produced portraits, landscapes, caricatures,
and depictions of events done ‘on the spot’, which were distributed
quickly and cheaply. The development of photography led to the
circulation of radically new forms of images such as daguerreotypes,
ambrotypes, tintypes, cartes-de-visite, and stereographs. The quest to
reproduce paintings and photographs spurred numerous experiments
with printing techniques and photomechanical processes; meanwhile,
a ‘mechanical turn’ in sculpture led producers and artists to invent
materials and practical machines for the mass production of their
work.! Engravings became a common feature in books, magazines, and
newspapers, profoundly affecting the experience of reading.

1 The impact of industrialization on nineteenth-century sculpture remains an under-
explored area in the history of art and visual culture. In England, new materials
such as fired artificial stone — also known as ‘Coade Stone” — were widely used in
architecture and sculpture in the Georgian era. See Caroline Stanford, ‘Revisiting the
Origins of Coade Stone’, The Georgian Group Journal, XXIV (2016), 95-114. For U.S.

© 2021 Delamaire and Slauter, CC BY 4.0 https://doi.org/10.11647/OBP.0247.01
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The circulation of images across various formats and media,
and the ways in which such circulation can transform the viewing
experience, have generated considerable interest among specialists of
art history and visual culture.? But the role that intellectual property
laws played in shaping the production and dissemination of visual
works has received far less attention. The increasing ease with which
images circulated often went hand-in-hand with a desire —on the
part of artists, publishers, collectors, and others — to exert some form
of control over that circulation. The title of this book, Circulation and
Control, evokes this tension, which has often been at the heart of debates
about the ownership, reproduction, and appropriation of creative works
envisioned as a form of intellectual property. Although other areas of law
have undeniably had an impact on the circulation of images (censorship
and obscenity law immediately come to mind), the essays in this book
are concerned with intellectual property (IP), a broad area of law whose
most well-known branches are copyright, patent, and trademark.? In the

artists’ interest in mechanical means of reproduction, see Albert TenEyck Gardner,
Yankee Stonecutters: The First American School of Sculpture 1800-1850 (New York:
Columbia University Press for the Metropolitan Museum of Art, 1945), especially
Chapter 6: ‘The Ingenuous Yankee Mechanic, or the Statuary Business’, pp. 52-56.

2 A rich scholarship has explored the impact of nineteenth-century technology on
theories and practices of vision. Jonathan Crary’s influential monographs, Technigues
of the Observer: On Vision and Modernity in the Nineteenth Century (Cambridge, MA:
MIT Press, 1992) and Suspensions of Perception: Attention, Spectacle, and Modern Culture
(Cambridge, MA: MIT Press, 1999) have been fundamental for our understanding
of the historical conditions of viewing in the modern era, combining a subjective
model of visual experience with the disciplinary and standardizing forces of
industrialization. For an overview of the historiography of nineteenth-century
visual culture, see The Nineteenth-Century Visual Culture Reader, ed. by Vanessa
Schwartz and Jeannene Przyblyski (New York and London: Routledge, 2004). For
a historiography in the American context, see Frangois Brunet, ‘Introduction: No
Representation without Circulation’, in Circulation, ed. by Frangois Brunet (Chicago:
Terra Foundation for American Art/University of Chicago Press, 2017), pp. 10-39,
as well as the other essays in that volume. See also Patricia Mainardi, Another World:
Nineteenth-Century Illustrated Print Culture (New Haven: Yale University Press,
2017).

3 On obscenity and censorship in particular, see Law and the Image: The Authority of
Art and the Aesthetics of Law, ed. by Costas Douzinas and Lynda Nead (Chicago:
University of Chicago Press, 1999); and Amy Werbel, Lust on Trial: Censorship and
the Rise of American Obscenity in the Age of Anthony Comstock (New York: Columbia
University Press, 2018), https://doi.org/10.7312/werb17522. Other areas of
IP include trade secrets, industrial design rights, geographic indications, and
traditional cultural expressions. Major histories of IP that treat the period covered
by the present volume include: Brad Sherman and Lionel Bently, The Making of
Modern Intellectual Property Law: The British Experience, 1760-1911 (Cambridge:
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visual arts, IP laws have often been looked to as a means of exerting
some kind of control, such as by reserving the exclusive right to display
or reproduce a work of art, or by licensing the right to use a particular
technical process for making or duplicating visual works. Yet the history
of such efforts has so far received relatively little scholarly attention,
especially compared to the history of copyright for books and other
printed texts.*

With contributions by scholars in law, art history, the history
of publishing, and specialists of painting, photography, sculpture,
and graphic arts, this book considers the multifaceted relationships
between IP laws, artistic practices, and business strategies that shaped
the production and circulation of images in the United States, the
United Kingdom, and one of its colonies (New Zealand) during the
‘long’ nineteenth century. Many of the essays in this volume explore
contested rights to make and sell copies or reproductions of visual
works, to reproduce their design in a new format or medium, or to make
what are now called ‘derivative works’ (that is works directly inspired
by a copyrighted work, such an illustration from a famous novel). In this
respect, the area of IP law that is given the most attention in this volume
is copyright. However, patent law is also considered by two of the essays,
which explore how individuals and groups attempted to use patents to
protect photographic processes and the designs of sculptures. Although
art’s relationship to trademark law is not addressed here, recent work
has explored how designers and firms looked to trademark law as a
mechanism for controlling the reproduction of images, not least for
advertising posters produced through the new medium of lithography.®

Cambridge University Press, 1999); Adrian Johns, Piracy: The Intellectual Property
Wars from Gutenberg to Gates (Chicago: University of Chicago Press, 2009), https://
doi.org/10.7208/chicago/9780226401201.001.0001; Isabella Alexander, Copyright
Law and the Public Interest in the Nineteenth Century (Oxford: Hart Publishing, 2010),
https://doi.org/10.5040/9781472565013; Oren Bracha, Owning Ideas: The Intellectual
Origins of American Intellectual Property, 1790-1909 (Cambridge: Cambridge
University Press, 2016), https://doi.org/10.1017/9780511843235; Stina Teilmann-
Lock, The Object of Copyright: A Conceptual History of Originals and Copies in Literature,
Art and Design (London: Routledge, 2016), https://doi.org/10.4324/9781315814476.

4 There are some recent exceptions. See the section entitled ‘Existing Studies and New
Lines of Inquiry” later in this chapter.

5  See, for example, Amanda Scardamaglia, ‘A Legal History of Lithography’, Griffith
Law Review, 26 (2017),1-27, https://doi.org/10.1080/10383441.2017.1310011. On the
intersection of copyright law and design law, see the essays in The Copyright /Design
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Indeed, it should be mentioned at the outset that our volume
makes no claim to exhaustively cover the full gamut of IP law during
this formative period, nor does it adequately treat the immense range
of creative productions that might be considered under the umbrella
of art and visual culture. As research progresses, it may be possible
to write a succinct history of IP legislation and case law as it affected
various branches of the visual arts. The collaborative project that led
to this volume has, however, a different aim: to bring together an
interdisciplinary group of scholars from law and the humanities — as
well as specialists of nineteenth-century art and visual culture based
in museums and libraries — to produce a series of case studies that
examine interactions between artistic practices, business strategies, and
questions of IP as they emerged throughout the nineteenth century.®
A mix of disciplinary backgrounds and expertise enables us to better
understand the interactions between law, culture, and industry, and to
better appreciate the specific factors that made different conceptions of
IP in visual works seem relevant (or not) to various artists, distributors,
and collectors of artworks. In short, we endeavor to consider how artistic
practices and legal norms shaped each other. In that respect, this book
builds on an interdisciplinary approach to the history of IP that does not
limit itself to changes in legislation and judicial interpretation, but also
considers the development of cultural norms and business practices that
individuals and groups used in an effort to exert some degree of control
over the conditions of copying and reuse of creative works.”

Interface: Past, Present and Future, ed. by Estelle Derclaye (Cambridge: Cambridge
University Press, 2018), https://doi.org/10.1017/9781108182676.

6  The topics and methodological approaches that are explored in the individual
chapters, as well as gaps in coverage that readers may identify, result in part from
the way the project proceeded. The editors of the present volume issued a call for
papers in 2016 for a conference on the general theme of ‘Images, Copyright, and the
Public Domain in the Long Nineteenth Century’, which was held at the Winterthur
Museum, Garden & Library in the spring of 2018. In part because of restrictions
related to funding and in part owing to our own institutional affiliations, we limited
the geographic scope to the United States, the United Kingdom, and its colonies
during the nineteenth century. We received many more proposals than we possibly
could have accommodated, but did our best to include a mix of professional and
disciplinary backgrounds among the contributors, and to cover a range of artistic
fields. Some of the gaps that we identified at the first conference were filled by
soliciting new contributions in advance of a second meeting, held in Paris in 2019,
but certain areas remain under-represented.

7 Important touchstones in the development of this approach include The Construction
of Authorship: Textual Appropriation in Law and Literature, ed. by Martha Woodmansee
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This introductory chapter will begin by offering an overview of some
of the period’s major developments in artistic media and visual culture.
It will then survey existing scholarship on the history of intellectual
property by considering the small but growing literature on copyright
for visual works in relation to the much larger historiography on
copyright for printed texts. Finally, it will discuss the structure and main
themes of the volume. Like the other contributors to this book, we have
written with a broad audience in mind. While some readers may be
more familiar with the legal scholarship than with the history of art and
visual culture, others may be well-versed in the history of technology or
the art market but not as familiar with legal concepts and sources. With
such differences in mind, we have included a broad range of references
in the notes.®

New Visual Media and Artistic Practices

One of the defining features of the nineteenth century is how science,
technology, and industry produced new visual media, transforming
artistic processes of creation and conditions of viewing. Building on
recent developments in chemistry, new media such as lithography and
photography produced images that created new visual experiences
of the world with representations ranging from the fine arts to the
documentation of people, events, landscapes, and natural or scientific
phenomena. Lithography (derived from the Greek for ‘writing on a
stone’) was developed in Germany by a playwright, Alois Senefelder, at
the end of the eighteenth century. A planographic printing process based
on the principle that water and oil do not mix, lithography entailed the
direct drawing of a design with a greasy medium on a limestone slab.
Using the properties of gum arabic and acid to affix the image on the

and Peter Jaszi (Durham, NC: Duke University Press, 1994); Privilege and Property:
Essays on the History of Copyright, ed. by Ronan Deazley, Martin Kretschmer
and Lionel Bently (Cambridge: Open Book Publishers, 2010), https://www.
openbookpublishers.com/product/26/; and Johns, Piracy.

8  Readers who are less familiar with the abbreviations used in citing legislation
and court decisions may find it useful to consult the Cardiff Index to Legal
Abbreviations, http://www.legalabbrevs.cardiff.ac.uk. Another excellent web
resource for copyright history, which is cited by many of the chapters that follow,
is Primary Sources on Copyright (1450-1900), ed. by Lionel Bently and Martin
Kretschmer, http://www.copyrighthistory.org/cam/index.php.
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stone, the lithographer then inked the stone and passed it through a
flat-bed press, transferring the design to the paper.’

The design process in lithography, once mastered, was faster than
intaglio engraving or etching, and produced an infinitely greater number
of copies. These qualities made lithography an ideal medium for the
dissemination of reproductions of artworks to an expanding consumer
public, the topic explored in Erika Piola’s contribution to this volume.
Additionally, the hand-drawn quality of a lithographic image was one of
the technique’s defining characteristics. Allowing the direct transfer of a
design from stone to sheet of paper, lithography created what was first
conceived as a multiplicity of autographic originals. Artists produced
a wide range of images, including portraits, landscapes, social and
political caricatures, scenes of everyday life, and depictions of events,
such as fires and steamboat accidents. Lithographs could be produced
with a virtually infinite print run as long as the stone itself was properly
maintained. It is this latter feature that positioned the medium at the
forefront of the transformations taking place in the printing industry,
and which contributed to the rise of mass visual culture. Making the
quick and cheap publication of images possible, lithography could
respond to the latest event or talk of the town and lead to a variety
of unauthorized reproductions — a practice that seems to have been
rampant in the United States."

9  Simple in principle, lithography was a demanding technique and a chemical form
of printing that entailed the production of new materials and tools in order to
obtain a satisfactory image. See Michael Twyman, ‘The Process of Lithography
and the Technique of Drawing on Stone’, in Twyman, Lithography 1800-1850: The
Techniques of Drawing on Stone in England and France and their Application in Works of
Topography (London, New York, and Toronto: Oxford University Press, 1970), pp.
61-163. The problems of achieving a consistent, good quality lithographic paper
that would remain mechanically and chemically stable in printing was a major
difficulty, especially when the nascent art form of lithography met the developing
technology of the paper machine in the early decades of the nineteenth century. See
Marie-Stéphanie Delamaire and Joan Irving, ‘Fine or Commercial Lithography? A
Reappraisal of Fanny Palmer’s Prints Published by Currier & Ives’, in Laid Down on
Paper: Printmaking in America 1800 to 1865, ed. by Caroline Sloat (Gloucester, MA:
Cape Ann Museum, 2020), pp. 41-44.

10 See Erika Piola, ‘Drawn on the Spot: Philadelphia Sensational News-Event
Lithographs’, in Philadelphia on Stone: Commercial Lithography in Philadelphia, 1828—
1878, ed. by Erika Piola (University Park: Pennsylvania State University Press,
2012), pp. 177-200; and Elizabeth Hodermarsky, ‘The Kellogg Brothers’ Images of
the Mexican War and the Birth of Modern-Day News’, in Picturing Victorian America:
Prints by the Kellogg Brothers of Hartford, Connecticut, 18301880, ed. by Nancy Finlay
(Hartford: Connecticut Historical Society, 2009), pp. 73-83.
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Chromolithography, an extension of the medium to color printing,
was developed towards the end of the 1830s. It involved multiple stone
drawings, each printed with one colored ink. In contrast to lithography,
which found rich creative terrain both in the fine and commercial arts,
chromolithography became the dominant medium of commercial
printing, and served particularly well firms specializing in the production
of advertisements, product labels, etc. Some firms, like L. Prang and
Company in Boston, improved on the methods of chromolithography
to produce high quality reproductions of paintings which imitated not
only the colors of the original work but also its texture and the surface of
the painter’s brush strokes. These reproductive prints became known as
‘chromos’. They were so perfect in their imitation of the original paintings
that they not only sparked debates about the merits of art reproduction
in artistic circles but also led to the singularization of ‘chromo’ as a
specific category for copyright protection in the US Copyright Act of
1870.1

Photography, a means of producing an image based on the chemistry
of silver, was developed through the application of recent discoveries in
chemistry, combined with the use of materials that had long been part
of artistic practice, such as the portable camera obscura, a light-tight
box equipped with a lens that projects an image of the outside world
onto its interior wall. The first commercially successful photographic
process, the daguerreotype, produced a stable unique positive image on
a silver-coated copper plate brought out by exposure to light in a camera
obscura. In 1839, the daguerreotype was given free circulation by the
French Government’s purchase of Louis-Jacques Mandé Daguerre’s
process, leading to its popularity beyond national borders. Around
the same time, William Henry Fox Talbot in England used sensitized
paper for his photographic experiments. His technique, patented in
1841, created a negative that could be used to make multiple identical

11 Jay T. Last, The Color Explosion: Nineteenth Century American Lithography (Santa Ana,
CA: Hillcrest Press, 2005); Peter Marzio, The Democratic Art: Pictures for a Nineteenth-
Century America: Chromolithography 1840-1900 (Fort Worth, TX: Amon Carter
Museum, 1979); Michael Twyman, A History of Chromolithography: Printed Colour
for All (New Castle, DE and London: Oak Knoll Press/British Library, 2013). On
the relationship between chromolithography and copyright see Robert Brauneis,
‘Understanding Copyright’s First Encounter with the Fine Arts: A Look at the
Legislative History of the Copyright Act of 1870’, Case Western Reserve Law Review,
71 (2020), 585-625.
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positive prints. Talbot’s negative process made it possible to envision a
photograph as a multiple rather than a single original. At the crossroads
of art and science, photography transformed the status of an image as
representation: its seemingly indexical relationship to the world brought
aboutanew framework for the discourse on objectivity and truth in visual
representation.'”? But as Shannon Perich’s chapter in this book suggests,
the history of photographic practices and materials was also shaped by
patent claims and licensing deals. Unlike Talbot’s calotype, Daguerre’s
process was widely publicized and its use unimpeded by patent claims.
In the United States, various efforts by inventors and photographers to
claim exclusive rights over new inventions or improvements on existing
processes were part and parcel of the cultural and material history of
photography in the nineteenth century.

In parallel with the development of lithography and photography,
wood engraving generated an immense number of images produced
through a combination of artistic talent, technological innovation, and
mechanical operations. Thomas Bewick developed the wood-engraving
technique in Britain at the end of the eighteenth century. In contrast to
woodcuts, which used the plank of the wood and traditional wood-
carving tools, Bewick used an engraver’s burin to carve the end grain of
the wood, resulting in small but highly-detailed images. Wood-engraved
blocks could be printed together with texts and became part and parcel of
the industrialization of the publishing industry in the nineteenth century,
driving the expansion of the illustrated press. With the development
of stereotyping and electrotyping processes that duplicated a relief-
printing matrix, the matrices of individual wood engravings could be
reproduced on metal and sold to other publishers, creating a secondary
market for images. Focusing on illustrated newspapers, Thomas Smits’s
contribution to this volume explores the business opportunities and
legal challenges involved in the transnational trade in wood engravings
depicting current events.

While photography initially appeared ill-suited to the large-scale
production of images, two crucial technical developments turned it into
a medium that was well-adapted to the visual industry: the invention

12 There are numerous references for this idea, but see especially Frangois Brunet, The
Birth of the Idea of Photography, trans. by Shane B. Ellis (Cambridge, MA: MIT Press,
2019) [originally published in French as La naissance de l'idée de photographie (Paris:
Presses universitaires de France, 2000) ].
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of a transparent support for the photographic image, which enabled
its transfer onto a sensitized printing matrix (woodblock, lithograp