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“Rules against violence, bullying, child abuse, and sexual assault too often fail to improve safety while
escalating the numbers of individuals incarcerated, separated from their families, schools, and chances
for learning and starting anew. Restorative justice methods make inroads but remain marginal or
even coopted by dominant and punitive approaches, but the authors of this book demonstrate how
prevention strategies and rigorous efforts to strengthen relationships and communities can better
protect individuals and communities from violence and other harms. Drawing lessons from settings as
diverse as a nuclear power plant meltdown, auto industry cheating on emissions, and a sports stadium
riot, to foster care crises and campus sexual assault and harassment, this book shows the elements in
lasting solutions that draw on knowledge and build capacities of those most affected and the concentric
circles of communities, professionals, and flexible systems focused on fixing problems rather than
stigmatizing individuals.”
Martha Minow, A.B., Ed.M., ]J.D.
Author, Between Vengeance and Forgiveness
300th Anniversary University Professor, Harvard University

“This groundbreaking collection from the leading theorists of responsive regulation and restorative
justice offers an insightful investigation of alternatives to the prevailing punitive authoritarian
approach to human services and regulation. Contributors offer impressive evidence of the benefit
of an empowerment relational approach to human services as well as the ability of ordinary citizens
to, in turn, demand state and market accountability — whether on behalf of nursing home residents,
farmworkers, or child-welfare involved African American mothers. The book places restorative justice
and responsive regulation in dialogue and examines critically overlapping goals as well as divergence.
It is a must-read not only for human service providers and policy makers, but for all who seek justice
and who believe in the capacity of communities to create social change.”
Donna Coker, B.S.W., M.S.W., ]J.D.
Professor of Law
University of Miami Law School



“Restorative justice is badly underestimated when it is portrayed as simply another criminal justice

alternative. This remarkable conversation of voices from a range of contexts and perspectives vividly

illustrates the true potential of restorative justice as a holistic vision of change, not just in the justice

system, but throughout the policy sphere. This inspirational collection is exactly what is needed at this
dangerous historical moment we find ourselves in.”

Shadd Maruna, Ph.D.

Professor of Criminology

School of Social Sciences, Education & Social Work

Queen’s University Belfast, Northern Ireland

“This stimulating collection of essays charts the path toward a more comprehensive integration of the

principles of restorative justice and responsive regulation, to the mutual benefit of both endeavours

and with a particular focus on its implications for the human services sector. This book will be of keen
interest to scholars, policymakers, regulators, community activists and restorative practitioners.”

Professor Chris Marshall, B.A., B.D., M.A., Ph.D.

The Diana Unwin Chair in Restorative Justice

Victoria University of Wellington New Zealand

Author All Things Reconciled: Essays on Restorative Justice,

Religious Violence and the Interpretation of Scripture

“This timely book makes an important intervention into contemporary human services, which globally

are struggling to respond to calls for equity and inclusion from within settings now fundamentally

defined by neoliberal policies and practices. Provocatively, it leans into rather than away from the

contested question of regulation, offering a richly buttressed argument not for abandoning regulation,

but for recapturing it. What emerges is a compelling, detailed, and practically useful case for ‘nuanced

hybridity’: responsive and restorative institutional scaffolds, centered in human relationships,

accountable to stakeholders, and firmly grounded in democratic values, community imperatives, and
social justice commitments.”

Susan P. Kemp, B.A., C.Q.S.W., M.A., Ph.D.

Charles O. Cressey Endowed Professor, University of

Washington School of Social Work

Professor, University of Auckland, School of Counselling,

Human Services and Social Work



RESTORATIVE AND RESPONSIVE
HUMAN SERVICES

In Restorative and Responsive Human Services, Gale Burford, John Braithwaite and Valerie Braithwaite
bring together a distinguished collection providing rich lessons on how regulation in human services can
proceed in empowering ways that heal and are respectful of human relationships and legal obligations.
The human services are in trouble: combining restorative justice with responsive regulation might
redeem them, renewing their well-intended principles. Families provide glue that connects complex
systems. What are the challenges in scaling up relational practices that put families and primary groups
at the core of health, education and other social services?

This collection has a distinctive focus on the relational complexity of restorative practices. How
do they enable more responsive ways of grappling with complexity than hierarchical and prescriptive
human services? Lessons from responsive business regulation inform a reimagining of the human
services to advance wellbeing and reduce domination. Readers are challenged to re-examine the
perverse incentives and contradictions buried in policies and practices. How do they undermine the
capacities of families and communities to solve problems on their own terms?

This book will interest those who harbor concerns about the creep of domination into the lives of
vulnerable citizens. It will help policy makers and researchers to re-focus human services to fundamental
outcomes at the foundation of sustainable democracies.

Gale Burford is Emeritus Professor of Social Work, University of Vermont, and currently a visiting
scholar of restorative justice at Vermont Law School. Until his retirement from University of Vermont
in 2014, he was Director of the University-State Child Welfare Training Partnership and Principal
Investigator for the Vermont Community Justice Consortium. Gale first came to university teaching and
research in 1981 at Memorial University of Newfoundland with experience as a foster and group home
parent, caseworker and social work practitioner, trainer, supervisor, manager and senior administrator in
services for children, young people and their families. He has taught, carried out research and program
evaluation activities and consulted with programs internationally mainly on social work in statutory
settings including child protection, youth justice and corrections. His best known research focuses on
the use of family engagement and restorative approaches at the intersection of child protection and
interpersonal violence.



John Braithwaite is a professor at RegNet (the School of Regulation and Global Governance) at
the Australian National University. Since 2004 he has led a comparative project called Peacebuilding
Compared (see johnbraithwaite.com). He also works on business regulation and the crime problem.
His best known research is on the ideas of responsive regulation and restorative justice. Braithwaite has
been active in the peace movement, the politics of development, the social movement for restorative
justice, the labor movement and the consumer movement, around these and other ideas for 50 years in
Australia and internationally.

Valerie Braithwaite is an interdisciplinary scholar and professor of regulatory studies in RegNet
(School of Regulation and Global Governance), Australian National University. With a disciplinary
background in psychology, her work focuses on how relationships of hope, trust and distrust ebb and flow
between regulators and regulatees with often unexpected outcomes for society. Her work encompasses
a diverse range of fields including human services. On behalf of the Australian Government, Braithwaite
has conducted reviews of regulation in higher education and vocational education. Her most recent
report “All Eyes on Quality” addresses how regulation can build learning communities and incentivize
high performance and innovation.
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PREFACE

Long in the making, this volume consists mainly of chapters that build from papers presented by their
primary authors at the Restorative Justice, Responsive Regulation and Complex Problems conference held at
the University of Vermont in June 2014. I say build as we gave authors encouragement to reflect on
conversations that came out of their presentations and on their work since. Given that all the authors
are established scholars and researchers, we didn’t want to miss the potential for their ongoing work to
help the volume take shape. And in one case we extended the invitation to authors who were not at the
conference but whose research opens up an important and relevant vista in the human services (Best
and Musgrove, Chapter 12 this volume).

Of course, the marriage of restorative justice and responsive regulation has a much longer research
and relational trajectory than just this volume with roots in the work and generosity of John and Valerie
Braithwaite.

It is now 30 years since John and Valerie Braithwaite started working on Restorative Justice and
Responsive Regulation of care for the aged (see Braithwaite, Makkai, & Braithwaite, Regulating Aged
Care, 2007) and over 15 years since John’s book Restorative Justice and Responsive Regulation (2002) was
published. Restorative justice and responsive regulation represent vibrant traditions of scholarship and
practice (see special issue of Regulation & Governance,Volume 7,2013) but they have continued to travel
on mainly separate tracks and tend to be understood as matters best suited to criminal justice, when
they are understood at all.

This volume benefits from the generous support of many people over a considerable period of time.
Some brief context is offered. My colleague Dr. Joan Pennell and I were introduced to John Braithwaite
in the early 1990s while we were involved with ground work that led to the Family Group Decision
Making Project in the Canadian Province of Newfoundland and Labrador. John’s generosity, originality,
productivity, ebullience and substance as a scholar were already widely known and, like so many others,
we benefitted instantly from the introduction. Soon after, we were introduced to Valerie’s long and deep
pool of scholarship connecting corporate and human service regulation, her work on the centrality of
hope and motivation in behavior change, and in child and family welfare, all of which is since evident
in both our own scholarly records.
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Happily, one thing led to another. As the Canadian project was winding down, informal discussions
amongst a group consisting mainly of North American social workers who had contributed to my and
Joe Hudson’s edited volume Family Group Conferencing: New Directions in Community-Centered Child and
Family Practice (2000) continued to be stimulated by John and Val’s work. At the same time our work
was finding its way, thanks to them, into their large and interdisciplinary networks of connections inter-
nationally. And we dug further into their scholarship spanning disciplines we yearned to see connected
in North America. This was especially so for me with many re-readings of John’s chapter “Democracy,
Community and Problem Solving” (2000). That was two years prior to the publication of his book
Restorative Justice and Responsive Regulation (2002) which more or less the same group of us snapped up
rather quickly, intrigued in particular with the idea of responsive regulation. The phrase awakened interest
in discussions that had either grown pretty stale in the disciplines in which we toiled or were fraught
with conflict. The other R-word (regulation) was for the most part lumped in with compliance, a topic
many people think only authoritarians would relish talking about, except maybe for those in the human
services who had long-examined theory and practice strategies for working with the “involuntary
client”. But those conversations too often sit alongside separation-focused and bifurcating discussions
invoking talk of “perpetrators”, “oppressors” and other totalizing and stigmatizing labels that perpetuate
continuing constructions of them as alien beings; “others” who must be individualized, studied, man-
aged and regulated separately from their relations as members of communities and families, often with
considerable impacts on their capacities to take up roles as students, employees and even as citizens. Years
of dominance, as would be described so well by scholars who later unearthed the nuanced impacts of
“crime logic” (Coker, 2016), the carceral “dance” of criminal justice (Kim, 2014), and the “creep” of the
ethos of commodification into all aspects of social and political life (Drahos, 2017) would track back to
authoritarianism by any other name, that dominated and fueled the systematic buildup of un-responsive
regulatory systems. Systems, as is seen from several chapters in this volume, that have shown immunity
to challenge from the very persons, families, communities and cultures most affected.

Those informal discussions led to Paul Adams taking up the challenge of guest editing a special issue
of the Journal of Sociology and Social Welfare (Volume 31, 1,22004) that sought to extend RJ and RR by
reconceptualizing, mainly within the discipline of social work, the relation between care and control,
two themes discussed in that issue that have historically contributed to theoretical, practice and research
divides within that discipline (Burford & Adams, 2004). That volume skyrocketed into scholarly obscu-
rity with few citations, few reviews and little other response, with notable exceptions from a small
handful of international scholars. It served mainly to stimulate further conversations among a somewhat
expanded international and multi-disciplinary group.

The idea of holding a themed, international conference took shape and was held at the University of
Vermont. Hosted by a wide range of partners and contributors the title Restorative Justice, Responsive Regu-
lation and Complex Problems was the source of some amusement and suspicion, especially the responsive
regulation part, but aroused considerable curiosity and interest partly in its rather wordy defiance of con-
temporary preferences for pithy short titles for conferences. The conference attracted local, national and
international scholars, practitioners, state policy and administration leaders and a smattering of legislators.
Feedback from the conference praised the high quality of speakers, many of whom appear in this volume.

Much has happened since then that impacts on this volume. I mention only two. One occurred dur-
ing the process of preparing the proposal for submission of this volume to Routledge resulting in our
dropping complex problems from the title and bringing a focus on the human services front and center.
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We reasoned that complexity theory remains in its early stages especially in the social sciences where
relatively few scholars have stepped outside their disciplinary and research-funded silos and substan-
tively tackled it. The stratified disciplinary and academic structures, echo chambers, as it were, have long
frustrated efforts to try on creative solutions and to refine, reconfigure and respond over time.To use a
metaphor from John’s work, there is still too much emphasis on bricks-and-mortar and not enough on
building tents that can be taken down and moved, or adjusted, in the face of failing strategies, emerging
trends and learning. Instead, we decided to ask our authors to include some comment on the history of
failure to address complexity in their area of writing. I owe a thanks to Chris Koliba at the University
of Vermont for his presentations on complexity theory in my classes over a number of years before
I retired from teaching. Conversations with him helped, along with John and Valerie’s usual thought-
fulness, to bring me around to accepting that the complexity theme was too much to tackle head-on
for this volume. The human services focus opened the terrain beyond conceiving of restorative justice
within criminal justice parameters and helped deepen discussions of regulation as a complex relational
concern about injustice and involves everyone.

The second significant shift came with an invited visit courtesy of the School of Regulation and
Global Governance (RegNet) and the Crawford School of Public Policy at Australian National Uni-
versity (ANU) College of Asia & the Pacific for me to spend January and February of 2017 in residence.
RegNet (pronounced “reg” as in the first part of the word regulation) was established by John and Valerie
Braithwaite in 2000. RegNet is the most fully realized example of interdisciplinary research and inquiry
being carried out in a fresh and enthusiastic spirit of collegiality that I have experienced in my now
50+ year career.

As if spending time with John and Valerie and their colleagues in the stimulating environment of’
RegNet, and the network of people that constitute Canberra as a Restorative City weren’t enough, the
visit happily corresponded with the publication by ANU Press of a volume called Regulatory Theory:
Foundations and Applications (2017) edited by Peter Drahos, a founding member of RegNet, who has
since moved on to the European University Institute as Professor of Law. That volume has done more
to shape my thinking, including further challenging some of my own disciplinary orthodoxy, than
anything since first reading John’s 2002 publication. I am grateful to RegNet and the Crawford school
and trust that my good fortune is passed along to readers in a way that will stimulate and deepen their
appreciation of regulatory theory.

Such is the originality and impact of John and Valerie’s work, along with their RegNet col-
leagues, that [ must say my name appears as first editor on this volume with them only at their insist-
ence.True, I have worked to be a catalyst and connector but that merely speaks to recognizing good
ideas and fine people when I see them. I took the liberty of writing this preface to thank John and
Valerie, but also to spare them the page-after-page embarrassment of reading their own ideas, even
their own words (that appear on the page in most of my own writing these days), in chapters that
bear my name, and from having to constantly speak about themselves in the third person! Let me be
clear, I am quite happy to join them in this work and integrate it into my own but the conference
and this volume have always been about inviting others to deepen the conversations about justice,
regulation, and the hopes for careful exploration of the relevance of this work in areas where it is
most needed.

The Preface serves one other purpose. To thank the authors of the chapters whose ongoing con-
versations and relationships with me throughout this journey have continued to challenge and deepen
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my learning; but also for taking up the challenge of grappling with the R-word and taking us to
new places. Thanks to Ellen Boyne, Kate Taylor, Autumn Spaulding and Emma Harder at Routledge.
Ellen’s encouragement and support paved the way from the very beginning and Kate’s, Autumn’s and
Emma’s timely and supportive responses and guidance have made it a smooth ride. Great team. Thanks
to Kathy Burford, again, for expert editing and to Diane Richer (Vermont), Yan Zhang and Jacinta
Mulders (Canberra) for formatting and research assistance, Rick and Elizabeth for cover consultation
and encouragement and to a certain DIY-in-residence person in Australia who seems to know how to
do everything but prefers to remain anonymous. And to the wonderful people at RegNet especially
Mary Ivec, John and Valerie and others who went out of their way to ensure that my time there was
comfortable and positive.

by Gale Burford
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1

INTRODUCTION

Restorative and Responsive Human Services

Gale Burford, John Braithwaite and Valerie Braithwaite

The overall goal of this book is to advance the understanding and fit of restorative justice and respon-
sive regulation, its achievements and limits, evidence and trajectories with particular focus on the ways
their theories and applications serve as a bridge between disciplines and between formal and informal
human services. We take up restorative justice as justice that heals the harms that derive from injustice
and regulation as what we do when obligations are not being honored. Many of the chapters in this col-
lection show that this makes restorative justice a relational form of justice. As will be discussed in greater
detail, responsive regulation builds from a framework of empowerment and aims to engage actors in
cooperating with the development of the details of how their obligations will be met even when their
compliance could be required. Restorative justice coupled with responsive regulatory strategies help
chart practical pathways for moving from healing to problem solving and contributes to the develop-
ment of theory and research relevant to tackling complex social problems.

While there are many wonderful collections on restorative justice this one has quite a distinctive
focus. First, it is about exploring the ways that the nuance of restorative and relational theory enables
more responsive ways of grappling with complexity than do hierarchical and prescriptive intervention
approaches to the human services. We will draw upon lessons from responsive business regulation to
apply them to redesigning human services delivery to advance well-being, reduce domination and to
respond more quickly in ways that are supportive and responsive to evolving circumstances.

Second, we examine the potential for restorative and responsive-relational theory, along with the
empirical evidence and related strategies and competencies, to contribute to the broader project of
developing and maintaining robust, resilient and responsive human services as a key pillar of a healthy
civil society. This requires deepening our understanding of the complex interplay of markets and human
or social capital that underwrite capitalism, democracy and justice that flourish together. In this view,
the system of social welfare services is understood to play an important role in regulating what Drahos
calls capitalism’s three large-scale processes of destructive change that currently confront regulatory
networks and institutions everywhere: eco-processes collapse, techno-processes collapse and financial
processes collapse (2017, p. 761). We reiterate the prediction that both the scale and intensity of rela-
tionships between and among regulators and those being regulated will increase (Parker & Braithwaite,
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2003; Drahos, 2017; Levi-Faur, 2011) and this presents, even necessitates, opportunities to re-think the
aims and design of the human services as sites for advancing justice. When organized for coherence and
responsiveness around the principles of equity and integrity, with account taken of emergent needs and
risks, welfare services are good for business over time; not for business driven by maximum profit with
no regard for its impacts on people, but for businesses that thrive in republican expressions of democ-
racy (Braithwaite, 2002, 2008, 2013, 2017a; Hodges & Steinholtz, 2017). This means taking words like
regulation and welfare back from their pejorative meanings, revisiting their underlying principles and
aligning them as crucial elements of social and economic justice (V. Braithwaite, 2017).

Restorative Justice, Responsive Regulation and Republican Democracy

In the face of increasing evidence that despotic, authoritarian or simply invisible powerful hands control
matters in everyday life for most citizens, the marriage of restorative justice and responsive regula-
tion aims to encourage both the sense of possibility and responsibility. Both are vital components of
innovative, purposeful and meaningful responses to complex human services challenges. But the hard
questions remain about when, how, with whom and in what contexts to punish and when to persuade,
when to enforce and when to support and how best to offer these processes so they invigorate mutual
aid and self-help and regulatory capacities in affected social networks like groups, families and com-
munities in the long run.

We take injustice to include harms that derive from crime, but we extend its scope to include expe-
riences of relational, historical and structural injustice that may or may not involve legal constructions
of wrongdoing. Restorative justice and responsive regulation offer a path forward for the timely sorting
out of injustice in all spheres of human relations. This includes injustices seeded in structural imbalances
of power and privilege that are so well known to regenerate and manifest themselves in the laws, poli-
cies and practices in human services, often cloaked in the best of intentions of the helping hand, but
also often seen as politically driven tactics of repression and punishment. Restorative and responsive
regulation is offered as a relational approach to program and service delivery and to engaging with the
programs and providers themselves in holding to principled courses of action. This means account-
ing for the competent and ethical delivery of services by engaging in thoughtful problem analysis and
enlisting stakeholders in partnerships while simultaneously remaining alert to the “creep” of excessive
intrusion into the lives of citizens.

Such approaches sit within republican theory (Pettit, 1997; Braithwaite & Pettit, 1993) in which
liberty is conceived to be freedom as non-domination. It is understood that any public protection or
provision of security, including with the human services, involves some coercion. Lovitt and Pettit
(2009) elaborate three ideas central to this notion of freedom. First, a free person is conceptualized
as one who does not live under the arbitrary will or domination of others. By extension, a free state
is one that promotes the freedom of its citizens without itself coming to dominate them. The third
involves the obligations of citizenship; good citizenship requires vigilant commitment to preserving
the state in its distinctive role as an “undominating protector against domination” (Lovitt & Pettit,
2009, p. 11).

The chapters of this book recurrently aftirm the insight that human services without domination
cannot be delivered without regulation of human services dominations, for example without regula-
tion of abuse and neglect in aged care, without indigenous rights enforcement against child protection
services that fail to honor the legislative principle of ‘restoration’ (the presumption in favor of restoring
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indigenous children to indigenous extended families, even if it is to grandparents rather than parents)
(Behrendt, 2017).

Restorative justice and responsive regulation both seek to be forward-thinking, that is, moving to
problem solving and to planning for the future. Both hold in common the view that punishment, when
it is seen as excessive, unfairly administered, or is seen as a bluff, typically fails in its goals and often
provokes defiance and a rippling loss of trust in the system of regulation. Quite often even backlash.
They also hold in common that when people have access to safe, timely, fair and trustworthy means of
having their grievances, including their experiences of persecution, or even questions about the way
they are being treated, heard and understood, that the likelihood of conflict escalation and the associ-
ated costs are reduced. Then hopes of harmonious relations and reduced threat of continued strife are
increased. We expect this to hold true in most areas of the human services including heath, education,
social services and justice settings and encounters.

Despite its rapid increase in popularity and infusion into many areas of human services and human
relations, restorative justice continues to be mainly understood as having value in criminal justice
matters where the restorative justice practitioner brings all parties to an oftense (the offender, law-
enforcement agents and victims) together to discuss how each has been impacted, what can be done
to repair or heal the effect of the harm and what needs to be done to keep further harms from occur-
ring. The usual criminal justice conceptualizations and applications of restorative justice tend to either
be fixed around diversion from legal processes or get offered wholly separately as voluntary post-legal
healing opportunities. Law tends to be positioned at the center of these programs. As we enter into
other areas, where the role of law and of the state is decentered to form regulatory partnerships that
are hybrid, state-private, pluralistic and involve a range of formal and informal actors and stakeholders,
the need for interdisciplinary research cooperation and fresh thinking about complexity is inescapable.

In its criminal law applications, a small number of disciplines and state agencies organized around
crime, its reduction and its vast system of detection, prosecution, sentencing, incarceration and re-entry
contribute to narrowing the spread and full realization of restorative justice. For example, scholars like
Hanan (2018) argue that some restorative justice applications fail to offer genuine alternatives to the
criminal court system by imposing criminal justice assumptions such as the requirement that a wrong-
doer must admit to their wrongful behavior beforehand. Untested, assumptions rooted in the logic of
criminal justice like this one may prefigure the process and perhaps mask outcomes that stakeholders
prefer while hijacking the possibility that people may want to define their situation as a conflict for
which they share responsibility.

Thus, in widening the scope to injustice, we refer to sites where the experiences of coercion and
exclusion at the interpersonal level may or may not rise or best be dealt with as criminal matters can
still rapidly escalate in harms to individuals and relationships, flare up through social and other media
mechanisms and leave people relationally and economically, if not also physically, disadvantaged or
harmed. Several chapters in this volume focus on examples of what Lejano and Funderberg (2016)
might refer to as relational or “regulatory hotspots”, or even “weak” spots that render vulnerable peo-
ple and resources particularly exposed to exploitation and oppression. These include examples such
as interpersonal violence, bullying, riotous behavior, organized labor, family and child safety, sexual
behavior and assault in public institutions, community regulation and reintegration of sex offenders,
and the impact of racialized decision processes associated with mass incarceration and the use of foster
care with African-American families and gendered violence. But these could well be extended out into
areas such as medical errors, unfair procedures in workplaces and schools and lopsided decision-making


http:increased.We

4 Gale Burford et al.

processes that range from environmental hazards and protections to personal choices about biological
reproduction and health and the gendered use of power and control in relationships across a spectrum
of relational and institutional settings (Gil & Bakker, 2006).

These examples all give testimony to the need to value pluralistic, multi-dimensional and interdis-
ciplinary approaches to the study of social problems and recognition that it is in human encounters
when people need help, including with self-regulation, that they are highly vulnerable to exploitation
and manipulation by people and forces beyond their awareness and control. This necessitates careful and
responsive examination of the multiplicity of influences including the excessive reach of market, state
and professional powers that interact with complex rules and regulations that impact people’s lives, and
so often conflict with each other, but also from the persons in their own families and communities. We
describe the ethical basis of the regulatory state in terms of its formal, juridical, deontological under-
pinnings. In contrast to this stands the alternative ethical concept of care, which is inherently relational,
contextual and preferentially attentive to the needs of the vulnerable.

Restorative Justice: Praxis, Process, Social Movement and Law

Many advocates, including the present authors, have argued that restorative justice as a social movement
has only partially succeeded in dissuading the entrenched power of the legal profession from resist-
ing restorative reform. This is a major constraint to full realization of restorative justice in the human
services. It is one of the reasons why the Vermont Law School, a nationally recognized top environ-
mental law school, has taken up offering graduate and certificate programs in restorative justice: to take
upstream the study and practice of law in its role to safeguard holistic principles that protect freedoms
of people wanting to play active roles in solving their own problems and increasing their engagement
in civil society.

Restorative justice is not simply a way of reforming the criminal justice system; it is a way of trans-
forming the entire legal system, our family lives, our conduct in the workplace and our practice of
politics. Its vision is of a holistic change in the way we do justice in the world.Yet, justice reform efforts
mostly draw on internal traditions of reform within western traditions (Braithwaite, 2017b; Braith-
waite & Zhang, 2017; van Ness & Strong, 2015; Zehr, 1990) and this is seen as a continued source of
threat to indigenous and other sources of cultural and relational problem solving and conflict resolution
(Blagg, 2017; Warren, 2016). Closer examination of the host historical, legal, policy and cultural con-
texts of both regulation and restorative justice is, as we will see, in need of careful and nuanced study
from interdisciplinary and multi-cultural perspectives.

Access to restorative processes remains largely on the margins. This despite restorative justice having
a presence in many corners of human activity and having inched its way into most spheres of conflict
resolution, mediation, healing, victim aid, human resources and personnel work, human rights commis-
sions and inquiries into historical wrongdoing across the human services and human relations spectrum.
It is offered at the discretion of providers, a discretion mostly not exercised, as part of pilot projects, an
add-on or alternative to taking matters to court. Its development is seen in fits and starts. A leader or a
group takes up the work, falters when champions leave, funding ends, program mandates change. This
is true of restorative justice in schools, a major domain of implementation. Yet, its rise in popularity
is fueled in large measure by a heightened passion of people who want to do the “right thing”, give
people a “say” and find antidotes to the widespread perception that democracy has been hollowed out
with poll-driven alarmist predictions of what inevitability is going to happen next. Organized around
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strengths and best hopes, one of the biggest challenges to the spread of restorative justice is the manipu-
lation of public fear and anxiety that cyclically drives state and state-sponsored actors to justify asser-
tions of control (Burford, 2018).“There is no other way” became a tag-line for neoliberal austerity and
political trashing of “welfare” programs and further stigmatizing people in need of services as feckless
and undeserving (Featherstone, White, & Morris, 2014; Morris & Burford, 2017).

Through a legal lens, restorative justice, like other forms of justice, can be understood as a mecha-
nism for the maintenance or administration of conflicting claims and halting escalations of retalia-
tion. Instead of relying strictly on legal protocols and rules, RJ works through cooperative behavior,
dialog, negotiation and other processes such as mediation to arrive at agreements about the assignment
of rewards and punishments. In a fully realized system of restorative and responsive human services,
actors across systems from police, health, education, social services, child protection, management and
administration would be armed, so to speak, with the regulatory enforcement and support tools of
persuasion, negotiation, de-escalation, even coaxing (Braithwaite, 2010; Grabosky & Braithwaite, 1986;
Wood, 2018) and other skills of the regulatory craft (Ivec, 2013; Morrison and Arvanitidis, Chapter 4
this volume); and would cooperate across systems in their use (Braithwaite & Harris, 2009; Cherney &
Cherney, 2018; Featherstone et al., 2014; Featherstone et al., 2018; Grabosky, 1995; Harris, 2011; Ivec
et al., 2015; Pennell, 2004; Pennell, Shapiro, & Spigner, 2011) as will be discussed more under the topic
of responsive regulation.

Attending to Relational-Restorative Contexts

As is seen in several of the chapters in this volume, especially those addressing matters in the USA,
where some of the world’s most successful and creative expressions of human service innovation and
experimentation can be found, there is also the enduring threat to democratic institutions that emanate
from disproportionate treatment and outcomes by race, gender and inequality of wealth. These inequal-
ities are well documented and traceable directly to the legal foundations of citizenship and privilege
in the birth of the nation (Meacham, 2018; Saito, 2010). Mechanisms that hold inequality in place are
understood to derive from complex interplay of law (Berman, 2006, 1983), narratives of exceptional-
ism and essentialism (Chase, 2018), religion (Morone, 2004; Wilson-Hartgrove, 2018;Van Molle, 2017),
jurisdictional or interest-group centric constructions and interpretations of law and international law
(Roberts, 2017; Saito, 2010), and even from what Chimamanda Ngozi Adichie (2009) calls “The Danger
of the Single Story’. They are reinforced largely through sanctioned decision processes and informal
processes of relational influence.

The need to check bias in decision making is well researched (Sloman & Fernbach, 2018; Mercier &
Sperber, 2017; Plaster, 2010; Tavris & Aronson, 2007) and important to this volume, but our scope
goes beyond investigating and checking bias to further include the need for ongoing dialog including
scrutiny of how comfortably the commitments to republican democracy fit with the on-the-ground
outcomes and progress associated with social justice and human rights, and in how to make them work
more closely in harmony. Done badly, restorative justice processes, like other regulatory interventions,
are far from immune to capture or corruption (Strang, 2002; Braithwaite, 2002). Done well, restora-
tive justice holds people to high standards for ethical and legal behavior and the practice of respect.
Restorative justice itself, like all justice practices and policies, is seen to flourish in contexts where there
is ongoing commitment to inclusive, relational and pluralistic decision making, including the princi-
ples of tripartitism, the crucial role of “third-parties” addressed in detail in Chapter 2, subsidiarity, the
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preference for handling matters at the most local level, rather than stepping them up to a central author-
ity, and forbearance, the practice of self-restraint, respect for the dignity of others and refraining from
the exercise of power in order to encourage enlistment of self-regulation and cooperation.

We appreciate that in extending restorative justice and responsive regulation beyond the domains
where they are most well understood as alternatives to criminal and civil law proceedings, or post-legal
intervention healing, that we are leaving the door open rather wide to cover anything from a perceived
slight, “put down” or misstep in decorum or ritual that causes discomfort all the way to heinous crimes
repeated over generations against a group. We do value the ‘restorative practices continuum’ developed
by the International Institute for Restorative Practices (IIRP, n.d.) that covers everything from heading
oft a budding conflict in a hallway conversation at school to formal proceedings or inquiries carried out
under the auspices of a statutory authority or beyond. And we value fertile hybrids between restorative
justice and other traditions, even as our focus is mainly with what McCold (2000) first attempted to
characterize as fully restorative processes. In this he included processes such as community and family
conferencing, peacebuilding circles and other processes that emphasize the use of face-to-face group
meetings that bring together voluntary members of the affected relational network and go beyond
technical and transactional settlements (Braithwaite, 1989, 2002; Llewellyn, 2011; Zehr, 1990).

In each, we see the need for considerable investment of time in relationship building. The under-
valuing of time and human labor does not square well with the needs of the human services for
building trust that is so essential to reciprocity, security and relational healing whether that is at the
level of engagement with human services or in the governance of these services. The transactional
commodification of time as labor that underwrites the investment in relationships bumps against the
needs of responsive and relational human services. We prioritize processes that tie to wider social
movements in which positive behaviors are supported and reinforced over time, but also processes in
which people can integrate their healing, recovery, hopes and aspirations into citizenship, purpose-
ful and meaningful activities, that is, into roles in which they feel they have a say and experience
competence.

Which brings us to another important theme. John and Valerie have studied processes of shame,
stigmatization and shame management extensively and we here revisit current understandings around
these very sensitive subjects. We think it is a mistake to paper over the study of shame and stigmatiza-
tion with superficial applications of strengths-based approaches or by underestimating the role of shame
in healthy human development. We see unhealthy shame and unhealthy pride as profound dangers to
human flourishing, while healthy shame and pride management are also vital. It is vital both that men
consider rape as shameful and that men take pride in their contributions as men to families and work
groups that affirm and strengthen gendered rights. As is well understood, the process of acknowledging
past or present domination and agreeing to transcend it is almost by definition laden with shame for
some or all of people involved. It exposes one to the risk of humiliation and even cruelty.Yet, this letting
go and presenting one’s self as vulnerable in the moment is also understood as the very path that can
naturally lead to open expressions of pain and struggle, relief and release, to apology and forgiveness. It
underwrites building relational, family, peer and mentoring connections and associations that transcend
restorative meetings. As will be seen in chapters in this volume, these extended connections with peers
that foster hope and practical opportunities to engage in purposeful and meaningful activities have been
demonstrated as crucial to recovery from addictions, reintegration post-separation and in channeling
trauma and frustration into narratives of growth and overcoming. We stress voluntary engagement while
acknowledging the existence of power and influence in all relationships. What emanates from these
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processes contributes to building social-emotional intelligence, including building healthy strategies for
shame management, and socialization into prosocial contexts of belonging that are characterized by
dignity, the possibilities of forgiveness and the experience of having been treated justly.

The Restorative Journey: The Role of Places, Spaces and Stories

Before turning to the subject of regulation, we consider the role of narrative or “origin stories” and the
values that lend themselves to more relational understandings of justice and regulation in the jurisdic-
tional contexts in which they are used to guide policy, practice and research.

Oral traditions of indigenous peoples and recorded history show ways that people have ameliorated
cycles of violence and revenge. Long rooted in most cultures and long pre-dating the codification
of rights and protections in Asia, the Middle East and among most indigenous peoples and cultures
of the Pacific, the Americas and Europe, certain enduring principles stand out as the basis of media-
tion, conflict resolution and relational reconciliation (Braithwaite, 2017b; Braithwaite & Zhang, 2017;
Llewellyn & Downie, 2011; Llewellyn & Philpott, 2014; Zehr, 1990). They also sit at the core of most of’
the world’s religions including Christianity, Islam, Buddhism (Braithwaite & Zhang, 2017; Kahn, 2006;
Rich, n.d.) where conceptualizations of justice, charity and fairness are linked, and which constitute
the bedrock visions for state-citizen relations in most modern conceptualizations of social justice and
social welfare (Day, 2008). Broadly speaking, the Golden Rule about treating others as you would have
them treat you, or the so-named Platinum relational revision about doing unto others as they would
want done to them, sits at the heart of what matters. It is understood as the basis for continuing civility
in social arrangements, heading off cycles of retaliatory escalation and holding open the door to pos-
sibilities of forgiveness and reconciliation while honoring the importance of kin and kith ties that are
cross-cutting in social institutions in many societies from ancient times.

Despite what seems on the surface like compatibility, integrating indigenous and culturally embed-
ded conceptualizations of justice into colonial constitutions and legal systems is fraught with challenges.
Legal pluralism and hybridity have many desirable features and allow different traditions to learn from
one another (Forsyth et al., 2018).Yet there are dangers that legal transplants from another culture into
a colonial legal architecture can fatally threaten the holism or integrity of the lifeworld of that other
culture (Blagg, 2017; Moyle & Tauri, 2016). At the same time it can be an error to view the holism or
integrity of any culture as static or fully formed; at every point in history every legal culture inevitably
adapts and changes in better and worse ways. It is vital for restorative and responsive reformers to be
reflective and sensitive on these complex issues, and to apply restorative values of listening to those
with views on them in particular contexts. It is a mistake to listen and never learn from non-western
traditions of justice; it is a mistake to believe that it is a good thing for western universities to provide
scholarships to non-western students to sit at the feet of western law professors, but an appropriation
for westerners to sit at the feet of indigenous elders.

Some indigenous justice approaches have been seen as a legitimate way to contest, or provide a
counter-weight to the weight of authoritarian creep through the lopsided administration of laws and
rules and their disproportionate impact of advantage that the rule- and law-making systems give to
people with the most access to institutionalized power. As was argued by some Maori leaders in New
Zealand in the lead-up to their 1989 implementation of family group conferences (Children, Young
Persons and Their Families Act, 1989; Ministerial Advisory Committee, 1986; Rangihau, 1986) in
matters concerning the care and protection of children and youthful offending, it was the historical
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and continued harms perpetrated by state intervention that they wanted front and center in all con-
siderations of their dealings with the state. This included disruption in their connections to and roles
as stewards of natural resources, the forced separation of families from their kin and kith, including
the removal of their children and young people and the systematic eradication of their languages all
being accomplished through the administration of laws and policies that criminalized behaviors crucial
to their survival and fostered shame (Kupumamae, n.d.). The dominant legal decision processes, they
argued, were contributing through legally sanctioned decision-making processes to their own geno-
cide. Masked in practices carried out in the name of mercy, charity, protection of children, education
and progress were views that regarded them as primitive people whose culture should be regulated out
of existence. The “origin story” of restorative justice in NZ, then, attends to far more than individual
incidents of harm and focuses also on historical harm and decision-making processes. The family
group conference was intended to invigorate contextual-relational understandings and discussions
of the complex of ways in which harm and structural advantage occur, and to stand against single or
dominant explanations that marginalize less powerful persons or groups. This requires vigilance to the
“creep” of dominant and technical changes that can signal stepping away from central principles, espe-
cially empowerment. A 2005 international survey of restorative and family engagement practices found
over 50 unique names in the USA for restorative practice that revealed more about the marketing of
the practices and suggested erosion of principles meant to be driving the practice (Nixon et al., 2005).

We do not intend to place at the feet of restorative justice the responsibility for fixing all the struc-
tural inequalities in the world but we do agree that all restorative justice and regulatory responses ought
to seek to be transformative by exposing ongoing disadvantage as in the case of gender and racially
based violence and control, environmental harms and other complex structurally reproduced disad-
vantages. Justice that is restorative and responsive, according to this volume, should work to open new
spaces for the law and social sciences to complement one another, for disciplines to set aside differences
and work together to solve complex problems while supporting insider leadership of locally affected
relational networks.

On the subject of complementarity and coordination, Gunningham, Grabosky and Sinclair (1998)
pointed out that strategies like restorative justice could not sit in isolation, in siloes, apart from other
regulatory approaches. They must sit as strategies, combined or sequenced amongst others, avoiding
incompatible combinations of strategies, yet embedded with other approaches available that have com-
patible aims: those of both ensuring that people step up to the plate to meet their obligations but also to
restrain the excesses of state and powerful non-state actors from overreach into the lives of citizens. This
extends to the role of research on the use of restorative justice that must examine the fit of restorative
innovations within a continuum of restorative options and be understood within hybrid approaches to
governance. This requires exploration of how restorative values and practices resonate with existing and
emerging values and systems rather than being plugged in as set pieces to existing institutional forms.
Responsiveness can in this way be seen as principled hybridity with restorative justice that responsively
checks and balances restorative justice principles. Understanding restorative justice in such ways helps
us understand what restorative justice informed decision processes and systems might look like across
institutional, disciplinary settings and environmental contexts. Hence, our interest is in more fully
restorative practices driven by values and principles associated with the democratization of decision
processes emphasizing pluralism, inclusion and unfettered access in working to achieve just processes
and outcomes and to expand freedom (Llewellyn, 2011).
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Responsive Regulation

‘Why indeed, to paraphrase Peter Drahos (2017) should a book, in this instance aimed mainly at people
who toil in the human services, be devoted to understanding regulation? Drahos (2017) said of regula-
tion that lawyers have long since turned it into a dull topic mainly concerned with authoritative rules
issued by the state and how these rules get delegated into practice (xxvii). On the other hand, few
words, especially in the USA, trigger oft reactions as strong as “well-regulated militia” (US Constitution,
2nd Amendment). Frankly, it’s a pretty confusing picture in the US where deregulation efforts begin-
ning in earnest in the early 1980s resulted in an increase of regulations by more groups instead of fewer
(Levi-Faur & Jordana, 2005; Jordana, Levi-Faur, & Marin, 2011; Braithwaite, 2006), although some
might say that the deregulation movement has been more about gaming regulations by people with
the most power than about reducing the number of regulations. To top it off, the system of rulemaking
at the federal level in the US has become so “ossified” as to invite circumvention through presidential
policy making that leaves the public and members of Congress in the dark about what is happening
(Kovacs, 2017). Little wonder that confidence in this body is strained (NPR/PBS, 2018).

Regulation in the human services is even more confusing where it seems that many advocates of
less government intrusion into people’s lives advocate very specific controls such as drug testing to
qualify for certain services and policing of women’s exercise of reproductive rights. Evidence of racial-
ized increases in regulatory intrusion when people attempt to board aircraft, excessive force in policing,
incarceration, burgeoning foster care usage, proliferating drug testing, the use of graduated sanctions
to withhold health care and social services all point to much greater regulation, scrutiny and use of
punishment and exclusion of some groups (Abramowitz, 2018; Metzl & Roberts, 2014; Wu, Cancian, &
Wallace, 2014). Untangling regulatory overreach from regulation that is necessary and desirable for
security and well-being and are competently and ethically carried out is a theme of this book. From a
republican perspective regulatory overreach is regulation that increases the amount of domination in
the world; necessary and desirable regulation or deregulation is that which reduces domination. But
these conceptualizations of regulation are only a part of why regulation should be on our minds.

Peter Drahos (2017) and Valerie Braithwaite (2017) both eloquently describe how ubiquitous regu-
lation is in our daily lives, much of it informal and much of it beneath our immediate span of awareness.
We may say “move along” when the person in front of us stops abruptly to check their cell phone while
blocking the exit from the cinema. Or smile at a child’s parent when that child is tending to another
child’s scuffed knee on the playground. Or demand to know “how can this be?” when we hear of a city
where residents were not told their water was contaminated by city health officials. Ford (2018) shows
how complicated is the relationship between innovation and regulation. On the one hand, regulation
should support industriousness, creativity and strengthen self-reliance and self-regulation, but on the
other it is hard to imagine life without some consensus about governance and what kind of relation-
ships people prefer to have with each other.

For example, a PEW poll (2012) showed that overall Americans dislike the idea of regulation but
when the aims and mechanisms of a particular regulation or a regulatory strategy are spelled out
and clearly understood, people are more inclined to support a wide range of regulations and their
entrenched views tend to dissipate. The same poll suggests that views of regulation are highly divided
along political lines, particularly on certain hot-button topics.

In its responsive-relational use, regulation helps in the development of a less dominating society and
in the development of theory, practice and new research propositions and approaches that can help
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more fully realize what it means for human services to be collaborative, to be offered in partnerships,
to engage thoughtfully with complex problems, to avoid blame and retribution and reward success,
citizenship and ethical behavior. It does this by re-centering government’s role as but one strand in
the production of well-being and security. Networked relations hold promise of improving standards
relating to security, accountability and well-being while promoting healing and inclusivity in decision
making as building blocks of empowerment practice (Braithwaite, 2002). Mimi Kim (n.d.) pointed
out that “The first responders to a violent situation are usually friends, family, community members,
and clergy. . . . Why aren’t we doing more to equip them with the knowledge and the skills to be able
to intervene eftectively?” We go further in this volume to ask why aren’t the members of these social
networks, the informal relations, front and center in all human service considerations?

We take up this challenge as one of incorporating the ethic of “responsiveness” into all work in
the human services. Quoting Selznick (1992, p. 336), Hong and You (2018) centered the notion of
responsiveness as a cornerstone for maintaining “institutional integrity while taking into account new
problems, new forces in the environment, new demands, and expectations” (p. 6). “Responsiveness in
this context becomes a democratic ideal—responding to peoples’ problems, environments, demands:
‘responsiveness begins with outreach and empowerment . . . The vitality of a social order comes from
below, that is, from the necessities of cooperation in everyday life’” (Selznick, 1992, p. 465 as cited in
Hong & You, 2018, p. 7).

The responsive principle of tripartism, about which more will be said in Chapter 2, should be quite
familiar and even agreeable to many practitioners in the human services who subscribe to contempo-
rary empowerment practices that employ strengths-based strategies and techniques found in motiva-
tional interviewing (Miller & Rollnick, 2012), community oriented narrative approaches (Buckley &
Decter, 2006), solution focused counseling (de Jong & Berg, 2002), certain family therapies (Denbor-
ough, 2001), behavioral health and primary care (SAMHSA-HRSA, n.d.), positive psychology (Sny-
der & Shane, 2006), social work (Saleeby, 2013) and learned optimism (Seligman, 1998).

Tripartism was originally invoked to highlight the limits of transactional relationships between the
state and business (Braithwaite, 2018). With the worst excesses of business-state corruption almost
any third party might help in exposing the corruption to the disinfectant of sunlight. The presence
of third parties, which most often means a number of them, especially when confronting complex
problems, increases the likelihood of cooperation and compliance with obligations to reduce domina-
tion. Regulation can too often be captured or corrupted by the power of money and other dominant
sources of influence like lobbying. The more complex the regulatory environment and the higher the
stakes, the more likely transactional approaches will fail. Engaging other actors who have a stake in the
outcomes can offset the power dimensions. Witness the onslaught of power brought to bear on envi-
ronmental protection concerns to protect financial interests. The amount of money Volkswagen was
able to invest in software development to fool the emissions control inspectors was evidently worth
the risk of fines it ultimately paid and even the sacrifice of its CEO. The importance of listening to
multiple stakeholders and making responsive, that is, deliberative and flexible choices from regulatory
strategies was key to the EPA finally eliciting an admission that VW was cheating. A key concept is
that of the regulatory pyramid that conceptually arranges the possible strategies starting at the bottom
of the pyramid with those that privilege persuasion over coercion, enlist cooperation over threat and
encourage self-regulation and learning (see Chapter 2). In the human services, fully restorative justice
processes move regulation to the level of inclusion of social networks of influence including family,
group and community beyond the use of more transactional, individualized approaches to casework
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and therapy that are embedded in the very infrastructure of state-centered human services and often
in their contracted-out services.

Widening the Circle of Justice Reform: A Human Services Context for
Justice that Heals

We decided not to struggle too much with a definition of the human services. Their core concerns with
the care and protection of children and the aged, education, health services broadly conceived, public
housing, services for the disabled and protective services for the general population (such as ambulance,
fire and emergency services) and various forms of social security is a clear enough core. Rather than
become preoccupied with defining boundaries beyond that core, we are concerned about the contexts
in which they are experienced by the people who need them, the ways they are governed and whether
they are “any good”.What makes the human services a unique site for the pursuit of justice? Having set
out that restorative justice is essentially relational, we are interested in the economics of human capital
that underwrites investment in a ‘relational state’ (Cooke & Muir, 2012). Consistent with the focus on
human capital, Gill and Bakker (2006) point to the human services as being mainly about regulation of
labor (as compared to market buying and selling) and particularly the investment of time that relation-
ships involve when contrasted with transactional or contractual approaches.

The interplay of markets and human services is an important challenge to take up in re-visioning
what virtue- and principle-driven human services would look like if they embraced checks and bal-
ances on the excesses of market manipulation and fostered full participation of people as citizens. It is
a central conceit, an hypocrisy, that the opiate crisis in the USA and its interconnections with racial-
ized use of incarceration, policies of zero tolerance, mandatory arrest and no-drop polices (Goodmark,
Chapter 11 this volume), foster care (see Roberts, Chapter 8 this volume), including the now acknowl-
edged inappropriate use of psychotropic medications with foster children and other interventionist
handling of families in child protection (see Pennell et al., Chapter 7 this volume) are at the same time
so well understood as products of both the legal and illegal manipulation by pharmaceuticals (Carr,
2018; DHHS, 2015; Dukes, Braithwaite, & Moloney, 2014; Jacobson, 2018;Villanueva, 2018) and dam-
aging lack of regulatory oversight of pharmaceuticals with vulnerable populations (USGAO, 2011).

This is important in realizing the potentials for partnerships across settings where enlisting coop-
eration amongst actors who have vastly different funding sources and work parameters lacks support.
Restorative justice practitioners who have spent time coaxing police officers to restorative city meet-
ings or restorative sessions, let alone entreating them to imagine themselves as “public health interven-
tionists” (Wood, 2018), or convincing medical and mental health personnel who are unable to bill for
their time to attend a family’s group conference, well understand the different value placed on their
time and the underlying values behind the allocation of time as labor.

In this connection, we are mindful of the conceptualizations of the welfare state that took shape
in the 20th century and how these positioned the state or government at the center of the protection
and promotion of the social and economic well-being of its citizens. In his introduction to Esping-
Andersen’s Welfare States in Transition (1996), Dharam Ghai (1996) pointed out that “despite the progress
made by Western welfare states in the centuries-old struggles to achieve social protection and security,
social policy is in such a state of flux that advanced welfare states are under siege” (p. vi). Indeed, in the
USA the grand accomplishments since the New Deal as laid out by the American Academy of Social
Work and Social Welfare (2013) are many, and so are the regulatory challenges.
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Comparing business regulation with regulation in the welfare state, Mabbett (2011) says that labor
market regulations “reach deep into the heart of the welfare state . . . having pronounced implications
for social policy, even while its proponents seek to preserve national welfare state competencies” (p. 14).
She points to the strong impact on the welfare state of ideas and institutions exerting what she calls “a
race-to-the-bottom dynamics in welfare provision” warning that liberalism’s notions of safeguarding
domestic stability no longer constrain market integration (2010). Gill and Bakker (2006) argue that in
the era of neoliberalism, the welfare state is trampled under the forward march of global capitalism. But
we caution that this may over-romanticize past eras. The argument that caring institutions were once
governed by enabling professions and are now run over with profit motives needs to be understood
alongside the reasons social, civil rights, shelter and anti-violence movements mobilized to call attention
to the many abuses in foster and congregate care, hospitals, prisons and families and the ways that these
same powers continue to reproduce themselves (see Llewellyn, Chapter 9 this volume; Llewellyn &
Morrison, 2018).

These legacies endure. Beyond the “creep” of crime and commodification logic (Coker, 2016; Dra-
hos, 2017) into everyday life, the historical evidence, as Saito (2010) points out, is abundant on the
enduring impact of an “insistent and unilateral perspective of ‘what’s good for America is right for the
world’” (as quoted in Higginbotham, 2012, p. 486; see also Roberts, 2017, on international law as west-
ern and exclusionary of the marginalized). Speaking of criminal justice reforms, Boyes-Watson (1999)
also early on warned of the likely subversion of the very aims of criminal justice reforms when the
state’s role in restorative justice programming dominates non-state partner interests. Coker (2016) and
Kim (2014) have described the “creep” of crime and “carceral” logic, while Heiner and Tyson (2017)
and Whalley and Hackett (2017) point to “carceral” feminism, all pointing to authoritarianism by any
other name, as interventions dominated by the criminal justice system, but which we argue extend well
beyond into “business as usual” in the human services as top-down governance and regulatory formal-
ism. Despite years of commitment to the rhetoric of empowerment, participatory governance, student-
centered learning, patient-centered medicine and family- and community-engaged practice, the drift
is back to command-and-control. Heiner and Tyson (2017) warn for example that repackaging justice
as caring in the guise of gender-responsiveness still looks like carceral-authoritarian control instead of
genuinely reducing and undoing domination and the reproduction of injustice.

What is seen by some as the widespread failure of the welfare state can also be understood as at best
a widespread failure to regulate capitalism and at worst a deliberate extension of the politics of enslave-
ment and exclusion (Hyslop, 2016; Roberts, 2002, 2012). Few would now dispute that the extremes
in wealth accumulation and disparity are the result of the power of money to game laws and to use
the legal system in the favor of corporate interests and that welfare state services do not get to the
citizens who are most needy (Bywaters et al., 2014; Katznelson, 2006; Piketty & Goldhammer, 2013;
Wilkinson & Pickett, 2009).Yet, prosecutors devote more resources to prosecuting welfare fraud than to
financial crimes that create the kinds of mass welfare dependency that we saw following the sub-prime
mortgage crisis (Friedrichs & Schwartz, 2008). The important focus may be as much or more about
ensuring that people are brought up to a “floor” as trying to put a lid on the ceiling.

It is also true that the infrastructure of welfare state services was designed for a very different time
and set of circumstances than we presently face (Cottam, 2015). How do we conceive of human ser-
vices in a time of great social reckoning especially in the USA around our history of race and gender,
shifting economic lenses and volatile swings of partisanship that with each swing erase the investments
in regulatory protections and innovation of the last regime?
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This requires ongoing consideration of context and relational definitions of citizenship and the
“floors”, that is, the minimum standards for well-being (V. Braithwaite, 2004, 2006, 2009; Gill & Bak-
ker, 2006; Lewellyn, 2011) and framing justice as a central concern across institutions, across disciplines,
across sites of delivery of human services, and perhaps most importantly the complex responsive-
relational interplay between and among these institutions and the ways they nurture, or undermine
hope. Here we are speaking of hope, not of the kind that is passed along from top-down political or
poll-driven declarations of promises, but hope of the kind empirically valorized by contributors to
Valerie Braithwaite’s (2004) special issue on hope; hope that is grounded in the aspirations of the every-
day lives of citizens and realizable in the expression of freedom and in meeting of obligations as citizens.

Who Cares? Re-centering Justice in the Human Services

Adams and Nelson (1995), in their pioneering work centering human services in community and
family contexts, asked “What would it be like if services were designed to strengthen rather than sub-
stitute for the caring capacity of families and communities?” (p. 2). Besides calling out the dangers of
the state substituting for, and by extension harming the capacities of families and communities, they
also acknowledged that “flexible, responsive, empowerment-oriented services already exist”. Citing the
ground-breaking work of Lisbeth Schorr (1988), they write that the crucial, most efficacious elements
of the services shown to be of greatest worth, including responsiveness, are the very ones sacrificed
when programs grow to scale. Typically, the elements that are eroded or simply taken away are those that
have to do with processes associated with empowerment, particularly investments in human relation-
ships (Adams & Chandler, 2004). Why would that be so? Who benefits? And to what ends?

As several chapters in this volume make clear, keeping the integrity of relationships with primary
social groups and relational networks at the forefront of policy, research and practice has proven to be
challenging for a variety of reasons. These include the disempowering impacts that legal, professional and
other special interest influences can directly have on the self-help and mutual aid capacities of families
and indirectly through the design of funding and reimbursement regulations. Beyond this are the long-
standing fears that resurface from time-to-time that associate social group and community work with
radical political activism (Andrews & Reisch, 1997, 2002; Reisch & Andrews, 2002; Specht & Courtney,
1995) and the structural challenges the human services are up against in achieving social justice and sup-
porting people to exercise their rights. Individualized, case management and casework-driven processes
in the human services have lent themselves to silencing of grievances, distancing of workers from clients
and to separating them from allies in their social networks. This book locates the need to support the
family, broadly defined, as a cornerstone of civil society (Burford, 2005; J. Braithwaite, 2004).

We take up Ghai’s challenge to reimagine the welfare state and its human services as part of wider
reforms beyond simply trying to save this or that service from the chopping block or ceding that a
service or category of services ought to be offered by the state or privatized. The marriage of restorative
justice and responsive regulation is best understood in the wider shifts occurring in governance from a
top-down command and control emphasis to a state that de-centers, or perhaps re-centers regulation to
better match conditions of high complexity. This involves new partnerships between government and
non-government actors in hybrid, pluralistic arrangements, some self-directed, others part of relational
networks that are negotiated. This trend, once thought of as a move to greater privatization of services,
getting the state out of the business of providing direct services, is now understood in more flexible
terms and necessary to sustain reforms (Patashnik, 2008).
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The hybridization of governance, as applied in the human services, means that a service might be
contracted out but taken back if a provider fails repeatedly to deliver, and returned to the state for reas-
sessment. R eassessment might mean an end to privatization, re-contracting to another business provider
or contracting to a charitable provider. The critical thing, according to our analysis, is that contrac-
tors can be responsively regulated. Levi-Faur (2011) argues that these relations can be understood as
processes of governing capitalism through regulatory relationships that are “constitutive and mutually
supportive rather than competitive and substitutive” (p. 3). It is this potential for a “happy marriage” in
which “governments shed their responsibilities for service provision and shift more of their energies
to regulate the service provision of diverse types of actors, including other state actors (Gilardi, Jor-
dana, & Levi-Faur, 2006; Parker & Braithwaite, 2003; Jordana et al., 2011). This is neither privatization
nor nationalization, neoliberalism, nor socialism nor conservatism. This is a way of bringing together
broader views of the ways that capitalism is regulated with a more diverse group of scholars with a
broader outlook on the political economy of capitalism (p. 13)”.

This sits within a republican conception of justice as freedom from domination that opens space
for consideration of what it means to work towards justice across institutions beyond criminal justice
to explore the possibility of citizen-involved movements that could parallel or take the place of the
imposition of the law.

An absence of regulation for relationality is one answer of this volume to why flexibility and
empowerment are ground down by growth to scale. More than that, meta-regulation for relational-
ity is needed. Hence, when regulators are asking service providers to provide proof of boxes that are
ticked, wise meta-regulators of those regulators ask them why they do not instead give more emphasis
to peer review; they ask why regulators do not opt for “conversational regulation” (Black, 2002), why
regulators do not demand that service providers convene meetings with stakeholders to decide which
failures of service delivery are most in need of continuous improvement, and what might be the action
plan to deliver that continuous improvement (as discussed for aged care regulation in Braithwaite

et al., 2007).
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BROADENING THE APPLICATIONS OF
RESPONSIVE REGULATION

John Braithwaite, Valerie Braithwaite and Gale Burford

Introduction

This chapter considers over-regulation and under-regulation both as potential threats to freedom. It
conceives political knee-jerks that see-saw between over- and under-regulation as posing particu-
larly strong threats of domination. Responsive regulation was developed as an integrated and balanced
approach to these threats to freedom. Its balance is particularly richly improved by integration with
restorative justice. Responsive regulation is often thought of narrowly as an approach to business regula-
tion. This chapter explains what responsive regulation means through discussing the way it was devel-
oped in the regulation of a particular human service, aged care.

Types of Regulation

In the human services, as with all domains where regulation is important, we can think of three kinds
of responsive regulation. One is state regulation of the providers of a human service. Regardless of
whether a service provider is a private firm or a government agency, there are other parts of govern-
ment that have responsibilities to regulate them to ensure that they do not pay bribes, that the food
they provide is not contaminated, the care they provide is not abusive, for example. A second kind of
regulation by the state is of individual citizens. A child protection agency regulates mothers and fathers
to ensure they do not neglect or abuse their children. A third kind is regulation of the state and of busi-
ness by citizens, by civil society organizations. This third kind of regulation has a particularly strong role
in responsive regulatory theory as a check and balance on the other two kinds of regulation.

‘We will illustrate these three kinds of regulation in aged care regulation, which was the most impor-
tant substantive field in the development of harnessing of restorative to responsive regulation. In the
process, we seek to begin to set up the argument of our concluding chapter that the human services
suffer from a want of attention to questions of regulatory theory.

When John and Valerie Braithwaite, with many collaborators, started their comparative research
on nursing home regulation in the late 1980s, well over 40 per cent of nursing home residents in the
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United States were being physically restrained. Most commonly, they were confined to a chair with a
lap restraint for just part of the day.We observed more devastating examples of restraint, however, where
individuals were tied for long periods at the lap, with their wrists also to the arms of a chair, their ankles
to its legs. Sometimes there was a punitive aspect to this abuse of the freedom of the elderly. Usually
there was some principled rationale, such as that the resident had been pulling down the curtains when
their hands were free, or that they were at risk of a fall. Good nurses and care workers know, however,
that there are almost always better ways of solving these underlying problems by talking them through
with the resident and their relatives.

So there began an ‘Untie the Elderly Campaign’led by the National Citizens’ Coalition for Nursing
Home Reform (Braithwaite, Makkai, & Braithwaite, 2007). The campaign pointed out that the inci-
dence of physical restraint in US nursing homes was probably more than eight times that in the UK.
Campaigning called for and achieved legislative and regulatory changes that caused US aged care to
become at least as good as British aged care in this regard. The Untie the Elderly Campaign also made
heroes of restraint-free American homes. It put their Directors of Nursing and Administrators on the
platform during their campaign meetings on Capitol Hill to explain how they achieved zero restraint.
AMP (Awareness, Motivation and a Pathway) were all needed to untie the elderly (Honig et al., 2015).
These American restraint-free homes showed simple Pathways to freedom, because the campaign lead-
ers knew that Awareness of better outcomes in Britain and regulatory pressure from civil society to
Motivate change were not enough.

So this was an example of civil society organizations regulating state regulators to change the state
regulatory system, and also of civil society directly regulating private, state and charitable providers of
aged care. It was a brilliant campaign that sequenced many regulatory strategies. One was to popular-
ize its research results on the most common reasons administrators gave for physical restraint. This was
to fend off litigation from the families of residents over falls. The research found that there was hardly
any successful litigation for falls occurring as a result of failing to restrain a resident, but a considerable
amount of successful litigation as a result of deaths caused by excessive restraint, as when a resident slid
down in their chair and strangled on their lap restraint (Evans & Strumpf, 1989; Special Committee on
Aging, United States Senate, 1990: 22-56).

Changes to nursing home inspection protocols and priorities occurred at the end of the 1980s as a
result of the legislative victory of the Untie the Elderly Campaign. For most aged care facilities it was
enough for the inspectors to arrive after the law changed and point out something administrators and
staff already knew as a result of the campaign: that the expectation now was that facilities document
continuous reduction in the use restraints if they were to stay out of trouble with inspectors. Most
private, charitable and state providers of aged care achieved continuous improvement quickly. They had
been persuaded by the campaign that it would make life better for them, as by reducing litigation costs,
as well as better for their residents. Braithwaite et als (2007) research showed there were hold-outs and
hard-liners of ingrained disciplinary traditions. Increasing numbers of civil penalty orders were imposed
on them after they ignored warnings. When the civil penalties also failed to change them, many were
suspended from receiving new admissions funded by Medicare or Medicaid until they reduced their
levels of restraint. This was a more severe penalty that would put the firm at risk of bankruptcy if it con-
tinued for too long. For a tiny number of facilities it was necessary to threaten proceedings to remove
their licence if they did not change. In this chapter we will describe this kind of sequencing and escala-
tion of regulatory responses as responsive regulation. In a short space of years all aged care providers did
change, though some more transformatively than others.
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The history of the United States can be read as a story of struggle for freedom. The period 1987—
1992 when the elderly were freed from their chains was one of the most important and decisive
moments in that history. National shame about such a recent past of keeping our grandparents in chains
saw the nation in denial about this as another example of a past of other oppressed minorities in chains.
During those few years, the incidence of physical restraint in US nursing homes fell from well over 40
per cent of all residents to well under 4 per cent. It fell a lot further still in the next two decades (Braith-
waite et al., 2007). Cynics who believe that business always games new regulatory laws predicted that
nursing homes would substitute by putting more of their troublesome charges under chemical restraint.
The cynics were proved wrong. Chemical restraint was also caught up in the regulatory reform and also
dramatically reduced (Castle & Mor, 1998; HCFA, 1998: vol. 1, viii). Game playing with the regulatory
reform was averted because aged care providers were genuinely persuaded that the reform was in so
many ways a good one. They saw what was needed to build a more decent society for our grandparents,
and they took day-to-day professional pride in achieving restraint reduction at least until a new found
of gaming the law took hold in the next century.

So, we can see each of the three kinds of responsive regulation that we described at the beginning of
this chapter. We see responsive regulation of private, public and charitable providers of human services
by state regulators. We see regulation of the state (first regulation of the Congress by civil society, then
of the regulators by the Congress and civil society in combination). The National Citizens Coalition
for Nursing Home Reform was regulation of the regulators by civil society. We see also a transforma-
tion of the way individual citizens were regulated by providers. Instead of tying up that elderly woman
who was pulling at the curtains, a discussion was triggered about why she was so bored, so angry. From
the perspective of this book, among the wonderful things about the way this was done moves to more
restorative processes in aged care. Residents and Relatives Councils were newly empowered in conver-
sations in a circle that included many in wheelchairs and sometimes residents wheeled in on their beds.
These empowering conversations were often about what can be done to reduce the boredom and anger
and improve the quality of care of residents. R epresentatives of these councils were also empowered to
sit in the large circle of managers, staft representatives and inspectors in exit conferences at the end of
nursing home inspections to decide on changes needed. Finally, care planning meetings in this era in
the United States ceased being meetings only of care professionals to discuss revisions to a resident’s care
plan. Relatives were required to receive an invitation in advance so they could support and speak up for
their relative. The regulatory reforms also required the resident to receive an invitation to the meeting.

While these authors started thinking about restorative and responsive regulation in the way business
regulation was conducted in exit conferences after coal mine safety inspections (Braithwaite, 1985), the
most important domain of R&D turned out to be a human service, aged care, where responsive practices
of regulating business, regulating the state and regulating individuals were all critical to understanding how
a freer society was created through the interaction between the regulatory state and regulatory society.

The Challenge of Understanding Responsive Regulation

Responsive regulation is about being responsive to those we are regulating; being responsive to the
environment; responsive to democratic impulses—seeking to respond to the needs articulated by the reg-
ulated, and then, perhaps most importantly of all, being responsive to the history of encounters between
the regulator and the actor on the other side of the fence. Restorative justice and responsive regulation
are both relational forms of justice (see Llewellyn, Chapter 9 this volume) that can reduce domination.


http:society.We
http:regulators.We
http:chapter.We

Broadening Responsive Regulation 23

Restorative and responsive justice both aim to privilege dialogue over punishment and aim progres-
sively to solve problems by bringing more parties into the circle when circles fail. Responsive regula-
tion is distinguished by its dynamic strategy—by signalling that a regulator will escalate responses if
required. Regulators signal that they will not go away until all stakeholders are safe from the kind of
domination of concern in the regulatory encounter. It involves human services providers consulting
with stakeholders not only about what services are most valuable and that should therefore be provided,
but also about the dynamic sequencing of strategies. This strategy is normally the strategy of first resort;
that is normally the strategy of last resort; and these are the strategies we consider in between the first
and last resorts.

Nursing home regulation illustrates the dilemma well. We have long periods of quiet when we hear
nothing in the media about what is happening in the nursing home industry. Then one will burn down,
or there are incidents of sexual assault in a nursing home, or reports are made to the police about a par-
ticular nursing home chain where more than a dozen people have died from causes seemingly related
to neglect. A cycle of political scandal unfolds. Media exposure of the horror triggers public outcry
that, in turn, puts pressure on the industry and on the government that is supposed to be regulating the
industry. In the aftermath of the scandal comes recognition that change is needed. Governments come
under pressure to do something tougher. Usually, this means tougher enforcement, for example send-
ing someone to prison, imposing fines, shutting down a nursing home, removing a provider’s licence
or taking someone up to the top floor of corporate headquarters and off-loading them on the media
scrum waiting below to write a story on their fall from grace.

What is also expected is law reform. However, what we often find unfortunately is that the reform
that occurs is ritualistic. That is to say, it provides rituals of comfort to the community (Power, 1997).
The reform that takes place gives the appearance that something is being done, so that political lead-
ers can stand up and say, “Well we have now implemented these new procedures and all our staff will
be trained in these steps”. But rarely will this process prevent a relapse. Sure enough, no relapse occurs
again for a while, because there is a media attention cycle with scandal and reform. The media have
a wave of interest in a particular topic, then lose it, because they want to entertain their readers with
something scandalous in a new arena. The media rarely continue to focus on the same regulatory
agency—unless it is hit by another scandal immediately after the first. Attention will not stay on the
same responsible politicians forever. They will soon be chasing after another politician, and that gives
the agency a period of quiescence outside the limelight.

Often what we find in the many different business regulatory regimes we have studied is that these
rituals of comfort, established in that climate of fending oft the scandal, acquire a terrible life of their
own. Levels of enforcement that may have been appropriate in the immediate aftermath of the scandal
persist in a time when the business culture has changed, when perhaps the scandal’s lessons have been
learned and people are actually behaving in a more socially responsible fashion. There has been no
reflection on or re-evaluation of the regulatory demands as the regulated environment changes. Most
importantly, there is no cool head scrutinizing the regulatory demands that worked well, brought no
change or were counterproductive. Regulators and regulated actors alike become slaves to the regula-
tory demands put in place in the aftermath of the scandal.

Then what can sometimes happen is that an industry or professional association will orchestrate a
campaign with politicians in economic portfolios attacking bureaucrats for foisting ridiculous levels
of red tape upon them. Consequently, there will be a call for deregulation. Those rituals of comfort
may then be abolished and replaced with self-regulatory frameworks. Unfortunately, the baby may be
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thrown out with the bath water. That is to say, no-one will have reflected on the positive elements of
the rituals of comfort. And neither will they have reflected on how the rituals were becoming ritualistic;
that is, why they were being followed for their own sake, as opposed to being used as tools to reflect,
with discretion and wisdom, on what would be the most responsive way of dealing with a problem.
This cycle of high regulatory control by the state followed by self-regulation continues, regardless of
the regulatory domain. What we find is a see-sawing between the highly punitive regulation of a prob-
lem, and trust in self-regulation and corporate social responsibility. Consequently, the regime designed
to serve a particular public interest fails to evolve. There is no cumulative learning and continuous
improvement in the design of the regime. Rather there is this cycle of moving back and forth between
the ritualism of ‘getting tough’ at one extreme, and that of ‘removing all red tape to make it easier for
people to do their job’ at the other. The capacity of the regulatory system to solve growing problems

then fails to grow.
Transcending the See-saw: Thinking About Regulatory Pyramids
Responsive Regulation, by Ayres and Braithwaite (1992), helped to think of regulation very broadly as
‘steering the flow of events’ (Parker & Braithwaite, 2003), where the idea of responsive regulation is to
be creative in the steering tools selected.

A key idea in all of this is a regulatory pyramid. Above is a very straightforward example of such a

pyramid that might apply to the regulation of something like a nursing home (Figure 2.1). There is
no such thing as a standard pyramid or a pyramid that is the right way of being responsive; the right

A
A

Criminal Penalty
Civil Penalty

Warning Letter
Persuasion

A responsive regulatory pyramid

FIGURE 2.1 The Regulatory Pyramid
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thing is to be responsive in different ways depending on different situations. The idea of this particular
example of a pyramid is to start at the bottom of the pyramid and regulate through persuasion in the
first instance. This means we talk to people and say, “It’s awful that people are lying every day in urine-
soaked sheets. What can you come up with to change that?” Sometimes just asking such a question
stimulates real change.That is a ‘persuasion’ example. What then if inspectors return to find there is still a
problem with urine-soaked sheets? Perhaps the appropriate response then is to issue a warning letter—a
formal shot across the bow.

Warning letters work variably; they have differential effectiveness in different areas. In Japan, for
example, letters can be very effective, because Japanese businesses take seriously a letter from the State,
whereas Australian businesses tend not to take them so seriously. In the tax arena, letters can be surpris-
ingly effective. For example, when a tax agency has a large number of small and medium-sized busi-
nesses which have paid no tax for the past three years (and that is all the tax office knows about them),
the agency can send a computer-generated, though cleverly crafted letter to these businesses, as the
Australian taxation office has done, to the eftect of “We have noticed that you have not paid any tax for
three years”. A considerable proportion of the businesses then pay tax in the next year. This is a cheap
intervention that generates a large amount of revenue (Braithwaite, 2005).

If the warning letter fails, one of the standard regulatory responses is to impose civil penalties. This
does not mean a criminal process but an ‘on the spot’ fine. In nursing home regulation, we have seen
that it usually escalates to the more effective form of a ban on the admission of new residents, until such
time as the facility complies. This can be a highly effective kind of civil penalty because it means that the
business can return to normal with the admission of new residents as soon as the problem is resolved,
and until then it can concentrate on improving quality of care for a smaller group of residents. The cost
to the organization is significant while it is in force—the business loses money every day that they are
unable to admit new residents to their facility. But as soon as the problem is fixed, that civil penalty
will be removed. Should the short, sharp measure of civil penalties fail, the regulator might proceed to
the next step on the pyramid, a more punitive approach such as laying criminal charges in the courts.

People find it strange sometimes that licence suspension and revocation would be at the peak of
the pyramid above a criminal penalty. For human services providers, however, removing their licence
to provide those services is really like capital punishment. Closing a business is corporate capital pun-
ishment. So is closing a government subunit that provides some human service. The worst outcome
for owners, shareholders, workers and users of the service is to have the provider sink into bankruptcy
because it is no longer an approved provider. People lose their livelihoods because there is little likeli-
hood of the organization trading its way out of trouble if it no longer can provide services. The same
is true of ‘regulation inside government’, when one part of the state regulates another (Hood et al.,
1999). If a state anti-corruption commission or a government audit office closes another government
operating unit in the human services and a new state provider is built from scratch, this can have more
dramatic consequences for everyone involved than targeting a responsible individual to go to prison.

Redundancy as a Principle of Pyramid Design

One of the reasons for having layers in the enforcement pyramid is that most of the tools that we use
to solve problems, whatever the problem, will not work most of the time. This is as true of relational
approaches as of any other. Relational approaches to restorative and responsive regulation often fail.
We may focus attention on controlling a particular problem, but its complexity will often mean that



26 John Braithwaite et al.

the intervention will not hit the mark—in some circumstances even being counterproductive. So what
we do is to have some redundancy in our controls through using a mix of strategies (Gunningham,
Grabosky, & Sinclair, 1998).The nature of the mix is important however. Obviously, we must prudently
assure that strategies are not contradictory. One part of the strategy can be eftective while it undermines
some other aspect of the strategy. Equally importantly, we do not want strategies to be too similar. When
we look at mixes of strategies empirically, we find that people are not very creative about developing
layered strategies for risk prevention. That is to say, they think of many techniques, but most are too
alike. This is illustrated by James Reason’s (1990) “Swiss Cheese” model of risk prevention (Figure 2.2).

Reason’s work focused on aircraft safety. How do we resolve a situation in which a pilot who has
been drinking alcohol crashes the plane into the mountain? We have a co-pilot present, but the co-
pilot may have been the pilot’s drinking buddy. Or, how do we resolve a situation in which a pilot
is disoriented by a white-out in a snow storm? If we rely on a co-pilot, both pilots are likely to be
simultaneously affected by the optical illusion. This is the idea of the holes in Figure 2.2 being in
alignment—we don’t have sufficiently diverse strategies to act as checks and balances against one
another. It would be better to have the plane flown by a pilot and a computer than to have it flown by
two pilots or two computers. Be it a computer virus, be it drunkenness or white-out, we require dif-
ferent checks and balances to successfully manage risk. Covering the weaknesses of one strategy with
the strengths of another is an underlying principle in designing regulatory pyramids.To have a pyramid
that relies only on economic sanctions of different levels of intensity is to ignore the insights provided
by Reason. If money is no object to the regulated actor posing a risk to the community, that regulated
actor will continue to buy his or her way out of trouble with the regulator. The regulatory system needs
to be designed in such a way that if strategy A fails to contain the risk, strategy B will still have a fair
chance of being successful, because it seeks to contain risk in an entirely different way. Persuasion, edu-
cation, social sanctions, psychological sanctions and economic sanctions provide a diverse array of strat-
egies for consideration in designing pyramids. Later we will introduce the idea of praise and reward to
further diversify the strategies available for more effectively addressing risk. In nursing home regulation,
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FIGURE 2.2 Swiss Cheese Model of Risk Prevention
Source: James Reason (1990).
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when Australian inspectors routinely offered praise when compliance was achieved, this was one of the
strongest predictors of improved quality of care (Makkai & Braithwaite, 1993). The child development
literature likewise shows the importance of building intrinsic motivation for ethical conduct by praise
for being a good little boy or girl (Altschul, Lee, & Gershoft, 2016; Gunderson et al., 2018).

A Second Principle of Pyramid Design: Optimum Harm Minimization

Another general principle in the design of a pyramid is that there is a regulatory optimum to be
sought which is unique to the particular time and context in which the problem is situated. For eftec-
tive resolution, the same problem does not necessarily demand the same solution each time it occurs.
Responsiveness to the problem means taking into account the context because it is always changing and
histories differ. Consider the earlier example where scandal has embroiled a regulatory agency. Where
the optimum lies following the huge public scandal that has the agency in a corner is far removed from
where it lies during a period of regulatory quiescence. Tough measures sometimes must come into play
after regulatory failures, soft measures when regulated actors are cooperatively engaged in compliance.
And this is not only for political reasons. When controls are not successfully operating and the media
exposes regulatory failure, there is a decline of confidence in the law and its enforcement because noth-
ing is seen to be done. Honest regulated actors who are playing by the rules will begin to think, “Well
I must be the only mug around here who is spending my budget to maintain compliance with these
environmental rules”, if it is environmental regulation of a government agency or a business. Conse-
quently, their commitment to voluntary compliance will erode if, in the context of that public scandal,
there is an absence of firm action against non-compliers. In more normal conditions, however, we may
not need such a heavy-handed enforcement approach, in which case this balance will be different.

Most social problems are either under-regulated or over-regulated. Finding the mix of strategies that
optimize harm minimization is no easy challenge. Figure 2.3 represents how Stephen Mugford (1991)
developed the idea of harm minimization in relation to the regulation of harmful drugs, from legal ones
like tobacco to illicit drugs like heroin.

Mugford pointed out that we can have over-regulation of illicit drugs, meaning that the industry
goes underground. As a result, there are more impurities in drugs, and people die from this. Alterna-
tively, we can have under-regulation, as has traditionally been the case with tobacco. For much of its his-
tory, tobacco could be readily purchased at relatively low prices by anyone, including adolescents, with
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alarming health consequences, including lung and throat cancer and cardio-vascular disease. Finally,
we can have an optimum level of regulation, where we bring the issue into the open and arrive at an
approach which avoids the excesses of harm from these various pathologies of under-regulation, whilst
not accelerating harm by criminalization.

In the regulation of pharmaceuticals, most societies strike a more interesting kind of balance than
they do with either tobacco or heroin. That is, there is a prescription regime that has built within it
various checks and balances. To sell pharmaceuticals, like cigarettes, through the supermarket might be
dangerous under-regulation. We see regulation escalating upwards to a degree with drugs that can be
bought over the counter, but only from a pharmacist who provides warnings for use; and then escalat-
ing further when a doctor’s prescription is required for their use. We can also see the problems that arise
if access to therapeutic drugs goes too far. At this other end of the spectrum, we could sufter terrible
therapeutic losses by criminalizing the use of many pharmaceuticals that we rely on to cure disease and
restore health.

Optimum harm minimization can be challenging. Child protection is an excellent example. Pub-
lic outrage over the death of a child from a family known to child protection authorities can lead
to closer monitoring and assessing of families, perhaps even removing children and placing them
in foster care more quickly than usual as a precautionary measure. Such a package of intervention
strategies may not only amount to over-regulation, but also may perpetuate the same risk, increasing
stress on families and carers, stress that jeopardizes the quality of care provided for children. If stress
is a risk factor, adopting corrective measures that increase stress will allow the problem to mushroom
rather than be contained.The prospect of over-regulation creates another set of problems. Instead of
lifting standards of care across the community, over-regulation that continues beyond the crisis may
result in resource-poor families keeping children out of school and away from health services for
fear of harsh intervention from child protection authorities. Over-regulation may also reduce the
number of foster carers who are willing to engage with the child protection system: They may be
willing to care for children, but not willing to deal with a complex set of rules that the authorities
impose upon them.

Principles of optimum harm minimization and risk prevention affect the suite of strategies that are
assembled for a regulatory intervention. In thinking through the child protection situation, it becomes
clear that good regulatory design depends on having a deep understanding of how children are cared
for in families and how families manage their life situation. Such understanding becomes even more
important when the strategies are arranged within a regulatory pyramid. The regulatory pyramid makes
assumptions about how various strategies will be interpreted by regulated actors. Before a pyramid is
implemented, regulators must be sure that the meaning they attach to the steps of the pyramid cor-
responds to the meaning attached by regulated actors. Each step up the regulatory pyramid is intended
to be more intrusive by the regulator as we discussed earlier with the nursing home regulation example.
Checks need to be made to ensure that those being regulated see the regulatory pyramid as incremental
in the same way as the regulators do.

Assumptions About Regulated Actors and Strategies

To understand the different meanings attached to different steps in a regulatory pyramid, we need to
return to our basic structure (see Figure 2.4) and think about it in a more abstract way. At the base, we
try to solve the problem by capacity development. In so doing, we form a certain kind of assumption
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about the regulated actor. At the base of this particular pyramid we assume that the regulated actor is a
learning and rational citizen. If mistakes are made, they might not be repeated.

The next level up the pyramid is restorative justice as a regulatory strategy, where we assume the
regulatory actor is virtuous and will respond to the restorative justice dialogue.

Then, failing that, we escalate to a deterrence-based strategy that could be something like those
fines that we have in the more detailed pyramid in Figure 2.1. At this level we assume that individuals
are swayed by the costs of persisting with their behaviour. They will pause to re-think their situation
because the costs are mounting and the regulator is not going away or moving on to someone else. With
the increased pressure from the regulator, they come to the decision that they may be better off if they
adapt and change their behaviour to meet the expectations of the regulator.

In summary, constructing a regulatory pyramid means assembling multiple strategies that are sorted
and assessed with three principles in mind: (a) Is the strategy adding value by delivering a redundancy
that can prevent risk? (b) Is the strategy optimal for harm minimization? and (c) Does the strategy speak
to the self that we want to influence (that is, the learning self, the virtuous self, the rational self and the
incompetent and irrational self)?

At this point, a further refinement needs to be reflected upon. At each of these levels of the pyramids
in Figures 2.1 and 2.4 we can have multiple stages. Responsive regulation is nimble and flexible. At dif-
ferent stages up the regulatory pyramid, a particular strategy may be tried and re-tried, providing there
is some rationale for thinking that because the context has changed, a new attempt might be produc-
tive. For nursing homes in Figure 2.1, for example, a restorative justice circle could be held between
civil penalty and criminal penalty. The idea would be to talk through the problem, with a backdrop of
deterrent measures. Let us assume that this strategy fails. The problem re-occurs, and another restorative
justice circle 1s convened. It fails and we convene another one in a rather difterent way with different
and more people in the circle and see if it succeeds. And maybe if they all fail, we can try different lay-
ers of deterrence. We could try withdrawing funding on new admissions to the facility until it is fixed.
If that fails then we could escalate up to something tougher, like criminal penalties, and incapacitation,
such as licence suspension or revocation. Or, if we switch our thinking to illicit drug control, we may
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try restorative justice and court-imposed fines, but we may also come to the view that the drug dealer
should be immediately put in prison, so that it is harder for them to endanger the community. Regula-
tory pyramids can never be used as templates. They need to be used responsively in relation to context,
persons and threat to community, not only now but also into the future.

Possibly the most important idea, and the hardest for policy makers to get their heads around with
regulatory pyramids, is that we have to think in a very particularistic way to construct them. This intro-
duction to responsive regulation has provided an abstract way of talking about responsive regulation. We
often miss the point that we design pyramids to achieve a practical task and to provide practical entries
to different layers of the pyramid.To push our thinking a little more in this direction, the chapter moves
on a little later to talk about the complementary idea of strengths-building pyramids.

Before doing that, however, consider an issue that causes consternation among some, and wild goose
chases for others. The above discussion may leave the impression that responsive regulation is all about
categorizing people. That is not as much the case as accepting that we are all very complex characters
and have a range of selves we put forward when we are engaged with regulation. We all have some
moments when we are capable of learning or thinking differently about a problem.We also have times
when we just don’t get it, when there are blocks to our accepting what is being asked of us. We all have
moments when we are virtuous, and moments when we are not. We have some moments when we
are rational actors and probably more when we are not. As regulators it is important to understand that
regulators and regulated actors have one important thing in common. We share a very large number of
moments when we do not act in a particularly competent or rational way. That is not to say we cannot
or will not change if nudged in the right direction and given an opportunity (Thaler & Sunstein, 2008).
Responsive regulation prefers to gently coax and caress change, but if necessary it pushes change coer-
cively, after proffering opportunities to meet regulatory expectations. What this means is that all of us
have multiple selves according to the particular context in which we are acting, and any of those selves
can come to the fore depending on how we define the context we find ourselves in.

Understanding Multiple Selves

To understand responsive regulation is to understand that we have these multiple selves. Regulation can
be designed to get us to put our best self forward in a situation. Imagine we are projecting the ‘rational
actor self” in a particular situation and ask, “What’s in it for me?” What responsive regulation is trying
to do is to move us down the pyramid to the virtuous self and the learning citizen role (see Figure 2.4)
where the regulator’s appeal is to ask us if we would not want to do that simply because it is the right
thing to do and can we not be persuaded to want to do the right thing all the time? We have seen that
this was very much how the “Untie the Elderly” Campaign succeeded. In other words, the regulator
seeks to drive the nature of the self that is presenting in the regulatory situation further down the pyra-
mid toward more virtuous selves, more learning selves.

The idea of the pyramid then, if we can go right back to Figure 2.1, is that we want most action to
be down at the base of the pyramid. We start at the base and work up.Then if we get up to higher levels
of the pyramid and things start to improve, we want to de-escalate. We move back down the pyramid.
That there is the least space at the peak of the pyramid reflects the fact that it should be extremely rare
that we resort to licence revocation. But the paradox of the pyramid is that if we lop the top off, we can
only escalate up to something like civil penalties. The design of the pyramid is to keep driving us down
to the base: The peak of the pyramid exists to both give the regulator the capability to escalate up the
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pyramid, and the regulated actor the incentive to keep things down at the base. If we lop the top off
and have a pyramid that only goes halfway up to civil penalties for instance, the logic is reversed. The
pressure will be to escalate from the warning letter to civil penalties. Why will the pressure be to escalate
up to civil penalties? Precisely because the regulated actors know that is as far as things can go. They
have greater incentive to be game-playing rational actors, because the worst thing that could happen to
them is visible and they are prepared for managing their worst-case scenario. In areas like occupational
health and safety regulation in the United States, we have seen a standard civil penalty regime operating.
Regulated actors break the rules in relation to their workplace, get a slap on the wrist and a fine. Paying
the fine just becomes a cost of them doing business. In such regulatory contexts voluntary compliance
tends to fail; normative commitment to doing the right thing corrodes. Instead, the truncated nature
of the regulatory options produces a calculative optimizing attitude to occupational health and safety
obligations.

Supports and Sanctions: A Regulatory Pyramid and
Strengths-based Pyramid

The idea of the regulatory pyramid is that non-compliance is posing some sort of risk and therefore
requires some form of risk containment. The regulatory pyramid is about the idea of prompt responses
before the problem escalates. Conversely, the emphasis in the strengths-based pyramid is more on
opportunities assessment and opportunities enhancement. The strengths-based pyramid is about wait-
ing to support strengths that bubble up from below. Adding strengths-based pyramids to regulatory pyr-
amids seeks to emphasize that we are too often obsessed with risks and not enough with opportunities.

The strengths-based pyramid is about hope for seizing opportunities; regulatory enforcement pyra-
mids are ultimately about fear of sanctions. Strengths-based pyramids are about establishing institutions
focused on building community hope, empowering communities to solve their own problems. Good
leaders of institutions like universities sit back, see where excellence is bubbling up from below within
the institution and say, “That is terrific. Let’s get behind it”. This is a strategy that builds and regulates
through a strengths-based approach, in contrast to top-down restructuring that might crush the innova-
tion this is bubbling up (Gunningham & Sinclair, 2002).

We see then that regulatory pyramids of sanctions and strengths-based pyramids of supports do
different things. A regulatory pyramid pushes standards above a floor. A strengths-based pyramid is
about pulling standards up through a ceiling. If the purpose is to dramatically lift standards, regulators
handicap their eftectiveness by focusing only on the poor performers, that is, on minimal standards
and on the enforcement pyramid. In addition they need a strengths-based pyramid to help them focus
on excellence, recognizing the accomplishment of the high flyers and using them as a benchmark for
pulling everyone’s standards up. This can happen in cultures of industry compliance (Gunningham &
Sinclair, 2002), but it can also happen among adolescent peer groups. The young person who finds a
new way of being, that takes his or her life into a new trajectory, can help to raise up everyone in his or
her peer group, just as firms that are leaders can raise the standards of everyone across their industry in
work safety for instance. The key idea is that one going up through the ceiling can help pull others up
through the floor. And that is part of the philosophy of a strengths-based approach.

So how can we use regulatory and strengths-based pyramids? They can, and most effectively are,
used in combination. Regulators generally have the dual role of pushing standards above the floor and
pulling standards up through ceilings. If we have a set of problems or a set of risks, one way we can set
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out to solve them is to focus and target the risk. Restorative justice helps with that because it puts the
problem, rather than a stigmatized person, in the centre of the circle. In doing so, we consider ways of
containing risk. One approach is to prevent people from engaging in a certain behaviour—the tradi-
tional regulatory pyramid approach. However, if we were to apply the strengths-based philosophy, we
would focus on individual, family and collective strengths and try to expand out from their strengths
until they absorb the weaknesses. Both can be effective ways of steering the flow of events. The argu-
ment is not that one should be used and the other not. The strengths-based critique is that too much
public policy is about risk-management and not enough is about strength-building.

If there is an under-performing person within a human services organization that is letting the team
down, creating disasters week in and week out, one way to solve that problem is by targeting the risk
that person poses to the organization. We can re-train, discipline and regulate them in some way, so that
the risk is no longer a problem. Another way to think about such problems, however, is to see how the
strengths of other people might compensate for that person’s weaknesses. A human resource manager
using a strengths-based approach might say to an under-performer and the work team: “Wouldn't it
be better for you to move into this area of responsibility, where you have real strengths, and where the
person in the job at the moment is not as good at that as you are. You will absorb their weaknesses
with your strengths, and this other person over here absorbs your area of responsibility, where they
have strengths that are greater than your weaknesses”. In this way, problems are dealt with by using the
strengths of people who are already there, and growing those strengths through nurturing them, rather
than trying to discipline the weak link.We do that in managing problems in organizations all the time,
but we perhaps do not think about it in regulatory terms as a strategy of using strengths-based rather
than risk-based intervention.

Below in Figure 2.5 is just one example of complementing a regulatory (or what we shall now call
enforcement) pyramid with a strengths-based pyramid, which 1s from the nursing home regulatory
research (Braithwaite et al., 2007).

The two pyramids in Figure 2.5 are also often called a pyramid of sanctions and a pyramid of sup-
ports. At the base of the two pyramids we have an education and persuasion approach. In the regulatory
pyramid it is focused on the problem, informing the regulated actor about what they should do to avoid
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risks, perhaps risk of injury in the workplace. In contrast, an education and persuasion approach on the
strengths-based pyramid would focus on the opportunity regulated actors have to improve their well-
being based on a strength that they have, perhaps a good way of lifting a patient. From this strength, other
improvements will be sought and other strengths introduced to safeguard against risk. Let us consider the
case of nursing home regulation in relation to these two types of pyramids. Inspectors may give informal
praise when they inspect the nursing home, for example:“That is terrific what you have done there”. We
have seen that praise in our empirical research was found to be a powerful predictor of improved compli-
ance of the nursing home, that is, improved quality of care two years on (Makkai & Braithwaite, 1993).
Praise for improvement is a simple thing that inspectors do that does not increase the cost of regulation.

A strengths-based approach can also be used to target particular facilities that are known to have
potential while also facing problems. By opening doors for them to learn more, regulated actors can
see what the gold standard is, can be encouraged to reach that standard, and in the process, manage
their risks. At the level of say an individual child or a family that has a child protection problem, the
strengths-based philosophy would give rise to questions like,“What are the strengths of this individual
child? What are the strengths of this family or the school that the child goes to?” And, “Which of all of
those strengths, if we concentrated on just one, would be the most strategic in absorbing the risks that
exist around the life of that child?” There might be another strength on our list of strengths, which is a
really impressive strength, and from which we could grow many more strengths, but it might not be a
very strategic one to target in terms of absorbing the particular risks that are putting that child at risk,
or that family at risk.

It is the same when we award a prize. These are not prizes in the imperialist tradition of knight-
hoods in the British Empire for a life of serving the disciplinary objectives of the empire. Nor are they
like rankist prizes' of academic imperialism for a life lived in a discipline that is superior to the lives
of others in disciplining of young minds into the regulated paths of that discipline. We give out these
prizes for specific continuous improvements in the quality of care given in nursing homes. The nursing
home has done something really innovative that we want the whole industry to take notice of, because
if they all take notice of it, it will help them all pull themselves up through ceilings and above the floors
the standards set. With escalated prizes and academy awards, we can escalate up to these more excep-
tional rewards. Similarly, we can have an escalated set of regulatory sanctions. Indeed, the idea is that
the pyramids are complementary. You would more than likely be doing both—ideally, you would start
at the base of the strengths-based pyramid, and see how far it could take you. For regulators, it is much
more satisfying to start by escalating up this strengths-based pyramid. An inspector goes into the nursing
home, sees some things are improving and targets those things because that is an inspiring new develop-
ment: and if they get this improved management system really working then they are going to solve a
lot of the risks that might otherwise have led the inspector to escalate up with sanctions. So, the inspec-
tor concentrates on moving up the strengths-based pyramid, and encourages the regulated actor to have
staff awards for some action that is critically important, or a scheme where residents are able to fill out a
piece of paper to thank a staft member for something particularly kind. Inspectors need to encourage all
of these sorts of positive things. And if they are producing greater improvements through the pyramid
of supports and absorbing the risks that are causing most concern, then we have the desired outcome
without damaging social relationships or imposing costs. If on the other hand, there still are major risks
that are not being absorbed, then the inspector would move across to the enforcement pyramid, and
would signal preparedness to escalate up this pyramid with these more costly regulatory interventions.
So, inspectors can, and usually will be escalating up both regulatory pyramids simultaneously.
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We have only started working with enforcement and strengths-based pyramids together. How that
should be done is far from resolved.To privilege strengths-based pyramids is an empowering philosophy.
It allows regulated actors to become the more dominant shapers of the pace. But many regulators have
protective obligations under the law, and there is a threshold where a regulator just cannot sit on their
hands and allow regulated actors to go at their own pace when some terrible risk is not being managed.
Knowing when to move to enforcement from strengths-based pyramids is a hard question, relying very
much on the knowledge and wisdom of experienced regulators who have a deep understanding of
regulated actors and the contexts in which they work. What we do know, however, is that regulation
currently errs on the side of enforcement because of the mistaken belief that this provides the best
protection and too often in doing so relational and cultural safety is undermined.

Be Wary of the Nuclear Option

Thinking about strengths-based interventions in a regulatory area where, for example, children’s lives
are at risk may seem to some managers to be part of the problem. Child protection has been heavily
dominated by social work philosophy and practice, and empowerment is one of the central tenets of
social work. For those managers with doubts about the usefulness of strengths-based approaches in
high-risk areas like child protection, consider a radically different kind of regulatory challenge that has
been well researched—nuclear safety regulation. In this area the reaction of regulators has been that
“there is no riskier activity than a nuclear power plant; we must have a tough regulatory strategy with
formal guarantees of enforcement because we just cannot afford to have a nuclear melt-down”.

After the investigation into the Three-Mile Island disaster in the United States, where America
almost faced its first nuclear plant meltdown, regulators and the commission of enquiry (Kemeny,
1979) reached a surprising conclusion (Rees, 2009). They found that due to the emphasis on detailed
regulatory control and tough oversight enforcement, checking against risks in a highly ‘rulish’ regu-
latory regime, people operating the nuclear power plant became rule-following automatons. They
became ritualists—following rituals of comfort so that people out there might think they would be safe
from a nuclear meltdown (Braithwaite, 2008: Chapter 6). When something went wrong, they freneti-
cally searched for “Which rules haven’t we followed”, instead of thinking systemically about the safety
management system. Indeed, they could not think in a problem-solving way because the enforcement
system had prevented them from developing systemic wisdom.

The learnings from Three-Mile Island led to a radical shift in the enterprise of regulating for nuclear
safety. The regulatory regime moved to one that was less prescriptive, less obsessed with enforcement
and more self-regulatory and relational (or communitarian as Joseph Rees (2009) put it in his clas-
sic work). The emphasis was more on thinking and learning than it had been before. This was a more
strengths-based, wisdom-building regulatory regime. The eftect of that change has been impressive.
Regulators have quite a good way of measuring nuclear safety risk which is to measure how many
SCRAMS there are—automated shutdowns of a nuclear power plant as a result of systems passing safety
thresholds. In the ten years after Three-Mile Island across the United States and then globally, the risk
of SCRAMS reduced from 7 to 1 per facility per year, and the following decade up to 1990 it reduced
from 1 to 0.1—another ten-fold reduction. The regulatory technology in relation to nuclear plants has
improved through being more strengths-based rather than doing what seems to come naturally with
a very extreme risk—that is to keep focused on those risks and to prescriptively regulate them under
formal enforcement controls.


http:resolved.To

Broadening Responsive Regulation 35

Conclusion

The process of building responsive regulatory pyramids takes place with a number of relationship-
building principles that sit alongside a regulatory agency’s formal mission. We can think of these as the
key principles of restorative justice that include listening, empowering, healing, procedural justice and
widening the circle when problems are not reaching resolution. The most difficult of problems require
us to be thoughtful about our willingness to use a variety of both supports and sanctions. Responsive-
ness also requires us to be thoughtful about the dynamic sequencing of supports and sanctions. Most
of all it requires communication of the message that we are willing to fail, learn and adapt fast because
the world is a very complex place (Harford, 2011).Yet the regulator, and the community that supports
it, will not go away until the problem is solved and the community is safe.

Responsive regulation as a model of how to escalate community concern has been applied in Aus-
tralia and its region (the Pacific, South-East Asia, particularly New Zealand) and in parts of Europe such
as the United Kingdom, Ireland and the Netherlands (Ivec & Braithwaite, 2015). However, there is no
regulator we know in North America that could be described as a responsive regulator. While Valerie
and John Braithwaite’s work on responsive regulation has been much more cited by scholars than their
work on restorative justice, the response of practitioners in North America has been quite the opposite.
Thanks to the work of so many wonderful North American scholarly and practice champions restora-
tive justice has had a wide, if not deep, impact on practice across North America and the world. In fact,
it is very difficult, if not impossible, to visit any country in the world that does not have some kind of
restorative justice program led by some inspiring restorative justice thinkers. In human services, restora-
tive roots may be shallow in most countries, but at least they are taking root.

This is not true of responsive regulation, which has had little impact on the human services in any
country, nor on scholarly writing in the human services field (though see Burford & Adams, 2004 and
the associated special issue; Healy & Dugdale, 2011: Harris, 2011; Ivec, Braithwaite, & Harris, 2012;
Dow & Braithwaite, 2013). Our hope is that this volume might change this and help stimulate new syn-
ergies in the relationship between restorative justice and responsive regulation in the human services.
The final chapter of the book draws together the lessons of that politics of hope for a restorative and
responsive regulation of human services that builds a freer society.

Note

1. Rankism means an elitist regulatory strategy of signalling that some people are better than others for no strong
reason. Sexism and racism are just the two most common kinds of rankism. In many former colonies we see
a continuation of colonial institutions in their academies in the tradition of the Royal Society that create an
upper class of scholars and accomplish that by allowing existing members of the academic elite to “black-ball”
the election of new fellows to the academy.

References

Altschul, I, Lee, S. J., & Gershoft, E. T. (2016). Hugs, not hits: Warmth and spanking as predictors of child social
competence. Journal of Marriage and Family, 78(3), 695—714.

Ayres, 1., & Braithwaite, J. (1992). Responsive regulation: Transcending the deregulation debate. New York: Oxford Uni-
versity Press.

Braithwaite, J. (1985). To punish or persuade: Enforcement of coal mine safety. Albany: SUNY Press.

Braithwaite, J. (2005). Markets in vice, markets in virtue. Sydney/New York: Federation Press/Oxford University Press.


http:thinkers.In
http:mission.We

36 John Braithwaite et al.

Braithwaite, J. (2008). Regulatory capitalism: How it works, ideas for making it work better. Cheltenham, UK: Edward
Elgar.

Braithwaite, J., Makkai, T., & Braithwaite,V. (2007). Regulating aged care: Ritualism and the new pyramid. Cheltenham,
UK: Edward Elgar.

Burford, G., & Adams, P. (2004). Restorative justice, responsive regulation and social work. Journal of Sociology and
Social Welfare, 31(1), 7-26.

Castle, N. G., & Mor, V. (1998). Physical restraints in nursing homes: A review of the literature since the Nursing
Home Reform Act of 1987. Medical Care Research and Review, 55(2), 139—170.

Dow, K. L., & Braithwaite,V. (2013). Review of higher education regulation report. Canberra: Commonwealth of Australia.

Evans, L. K., & Strumpf, N. E. (1989).Tying down the elderly: A review of the literature on physical restraint. Journal
of the American Geriatrics Society, 37(1), 65=74.

Gunderson, E.A., Sorhagen, N. S, Gripshover, S. J., Dweck, C. S., Goldin-Meadow;, S., & Levine, S. C. (2018). Parent
praise to toddlers predicts fourth grade academic achievement via children’s incremental mindsets. Developnien-
tal Psychology, 54(3), 397—409.

Gunningham, N., Grabosky, P. N., & Sinclair, D. (1998). Smart regulation—designing environmental policy. Oxford:
Oxford University Press.

Gunningham, N., & Sinclair, D. (2002). Leaders and Laggards: Next generation environmental policy. Sheftield, UK:
Greenleaf Publishing.

Harford, T. (2011). Adapt: Why success always starts with failure. London, UK: Hachette Digital.

Harris, N. (2011). Does responsive regulation offer an alternative? Questioning the role of formalistic assessment in
child protection investigations. British_Journal of Social Work, 41(7), 1383—1403.

Health Care Financing Administration (HCFA). (1998). Report to congress: Study of private accreditation (deeming) of
nursing homes, regulatory incentives and non-regulatory initiatives, and effectiveness of the survey and certification system.
Baltimore, MD: Health Care Financing Administration.

Healy, J., & Dugdale, P. (2011). Patient safety first: Responsive regulation in health care. Journal of Nursing Regula-
tion, 2(2), 60.

Honig, M., Petersen, S., Herbstein, T., Roux, S., Nel, D., & Shearing, C. (2015). A conceptual framework to enable
the changes required for a one-planet future. Environmental Values, 24(5), 663—688.

Hood, C., James, O., Scott, C., Jones, G. W., & Travers, T. (1999). Regulation inside government: Waste watchers, quality
police, and sleaze-busters. Oxford: Oxford University Press.

Ivec, M., & Braithwaite, V. (2015). Applications of responsive regulatory theory in Australia and Overseas: Update (2015).
Retrieved from http:// http://regnet.anu.edu.au/sites/default/files/publications/attachments/2015-05/
Occasional%2520Paper%252023_Ivec_Braithwaite_0.pdf.

Ivec, M., Braithwaite, V., & Harris, N. (2012). “Resetting the relationship” in Indigenous child protection: Public
hope and private reality. Law & Policy, 34(1), 80-103.

Kemeny, J. G. (1979). Report of the president’s commission on the accident at Three Mile Island. The need for change: The
Legacy of TMI. Washington, DC: The President’s Commission on the Accident at Three Mile Island.

Makkai, T., & Braithwaite, J. (1993). Praise, pride and corporate compliance. International Journal of the Sociology of
Law, 21,73-91.

Mugford, S. K. (1991). Drug legalization and the “Goldilocks” problem: Thinking about costs and control of drugs.
In M. Krauss & E. Lazear (Eds.), Searching for alternatives: Drug-control policies in the United States (pp. 33—50).
Stanford, CA: Hoover Institution Press.

Parker, C., & Braithwaite, J. (2003). Regulation. In P. Cane & M. Tushnet (Eds.), The Oxford handbook of legal studies
(pp. 119-145). Oxford: Oxford University Press.

Power, M. (1997). The audit society: Rituals of verification. Oxford: Oxford University Press.

Reason, J. (1990). Human error. Cambridge: Cambridge University Press.


http://regnet.anu.edu.au
http://regnet.anu.edu.au

Broadening Responsive Regulation 37

Rees, J.V. (2009). Hostages of each other: The transformation of nuclear safety since Three Mile Island. Chicago: University
of Chicago Press.

Special Committee on Aging, United States Senate. (1990). Untie the elderly: Quality care without restraints, 101st
congress, December 4, 1989. Washington, DC: US Government Printing Office.

Thaler, R. H., & Sunstein, C. R. (2008). Nudge—Improving decisions about health, wealth and happiness. New Haven,
CT:Yale University Press.



3

FAMILIES AND SCHOOLS THAT ARE
RESTORATIVE AND RESPONSIVE

Valerie Braithwaite

Introduction

This chapter seeks to normalise responsive regulation as a natural part of family life and identify restora-
tive practice as an integral part of problem solving that makes responsive regulation work in family
settings. Intuitive understanding of responsive regulation and restorative justice are more widespread in
western culture than human service professionals recognise. For instance, the familiarity of these ideas in
the child-rearing space has made it more natural to translate ideas of responsive regulation and restora-
tive justice into the school setting to deal with bullying through whole-of-school approaches.Yet there
are obstacles to expanding the reach of the approach, involving ideology, low trust in the community,
state-led technocratic regulation and overly zealous political control.

Normalising Responsive Regulation and Restorative Practices

What responsive regulation does not mean is consistency in the way we respond to problem behaviour.
Expressed baldly like this, responsive regulation sounds like bad parenting. Ideal child-rearing practices
always place consistency at the top of the list. What consistency means in the parenting context, how-
ever, is that a parent is consistent in setting standards for a child, in particular, being consistent in point-
ing out to a child what is acceptable and unacceptable behaviour. In other words, shouting in a sibling’s
face is not acceptable at home, nor in the park with a stranger, nor at school with a teacher.

It does not follow that if one is consistent in calling out misbehaviour, consistency in what one does
to manage the behaviour is best practice. As a child in the 1950s I remember the response of parents
and authority to misbehaviour being very consistently punitive—a smack or the strap or the cane.
What changed in parenting over the next half century was the practice of authoritarian parenting, that
is, a parenting style that both consistently called misbehaviour to account and consistently responded
in a punitive fashion. In the second half of the last century, a tome of research relegated authoritarian
parenting to the scrap heap, at least in the eyes of western experts (Darling & Steinberg, 1993; Larzelere,
Morris, & Harrist, 2012; Power, 2013; Rudy & Grusec, 2006; Steinberg & Silk, 2002). In its place
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emerged a philosophy of good parenting best described as democratic parenting (also referred to as
authoritative parenting by Baumrind, 1978). A less efficacious form of laissez faire parenting also made
its presence known in these bodies of research, arguably more as a reaction against authoritarian parent-
ing than a coherent philosophy of how to raise a child who could fit into society.

While laissez faire parenting was permissive on both calling out misbehaviour and correcting it,
democratic parenting called out misbehaviour but then evoked a range of strategies for its correction,
the central plank being dialogue with the child directed toward understanding the misbehaviour and
its consequences. The child might be asked “Why did you do that?”,“Did you see what effect it had?”,
“Have some time out while you cool down”, “Straight home and bed for you”, “No more watching
cartoons on television, it is teaching you bad habits”. The array of responses was endless because the
assumption was that in order to change the behaviour, a parent needed to work with the child both to
understand its causes, explain why the behaviour was undesirable and to rechannel behaviour down a
more socially accepted path.

Repeated displays of a particular form of misbehaviour were also better managed through demo-
cratic parenting. Should unacceptable behaviour continue, a parent is held responsible first and foremost
for its correction in western culture. Nagging or just repeatedly and consistently responding in the same
way without changing the behaviour is not good enough. A parent with a democratic parenting style in
such circumstances was likely to respond with a plan of action: “If you do this again, we need to con-

sider other ways ...”;“If you do this again, we will have to develop strategies together for you to practice
at home .. ”; “If you do this again, we will go together and talk to your teacher . ..”; “If you do this
again, | think it is reasonable to remove some of your privileges—do you agree that ...”. A democratic

parenting style, in response to persistent misbehaviour, will escalate the intensity of the intervention to
change the behaviour. In general, a parent will increase the dialogue, increase remedial action, involve
others and increase the seriousness of consequences until the problem starts abating. All the while, the
parent relates to the child with respect and affection. Democratic parenting requires warmth in the rela-
tionship to be effective; hostility is counterproductive (Power, 2013; Rudy & Grusec, 2006; Shin, 2009).

Democratic parenting of this kind is an example of responsive regulation: Consistently staying on
message to correct misbehaviour, but being responsive by analysing the situation and selecting discern-
ingly from an array of possible strategies to correct the behaviour. In the democratic parenting tradition
this would extend to being willing to ask for help and build a community of support around the child
and parent if need be to get things on track. There is consistency in disapproving of a behaviour but not
disapproving of the child herself. There is critical self-reflection on the part of the parent, but not total
self-condemnation for herself as a parent. Her worth is reflected in the efforts she invests to correct the
child’s misbehaviour.

A parent’s response will difter with different children, in different contexts and with variation in
seriousness of the harm of the misbehaviour. This is at the heart of responsive regulation. The crucial
question is always to account for the response, to explain one’s actions, not to do the same thing repeat-
edly regardless of context. If a child shouted at her mother and then crumpled into a ball of shame, no
further disapproving action from a parent is required. The child disapproves of herself. Lesson learnt.
If a child escalates in violent outbursts against her mother, in spite of eftorts by a bevvy of family and
professionals to remedy the situation, intervention may be necessary to separate mother and child for
a while. Whichever the scenario, the priority is to prevent harmful behaviour. To do otherwise is to
harm the child—she is likely to be tagged a behavioural problem, a bully. While stopping the harmful
behaviour, social scaffolding for the child remains critical so that she can learn that certain behaviour
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is unacceptable and needs to be controlled. The child through being supported while held accountable
for her actions learns to self-correct. In other words, the process allows the child to learn about being
regulated by others and self, to trust and be trusted, to use one’s social scaffolding to build one’s char-
acter and understand social life.

Learning this process of self-regulation through social scaftolding from others is an essential part of
learning to fit into society (Bandura, 1986, 1997). And it never stops. Learning to follow school rules
and getting on with fellow students and teachers morphs into understanding employer expectations
and working well alongside others, which morphs into being a good citizen in the community, in time
being a good parent oneself, and lastly, if life is long, being a loved and cared-for person in a nursing
home.

Does this process of self-regulation mean we become automatons of compliance? There is not much
evidence of that in the world. The real question surrounds the conditions under which we break out
from being automatons (Braithwaite, 2009). Do we do it in rage or on an impulse to release tension or
get something we want? Do we break out because we didn’t quite appreciate the significance of the
rules and their meaning? Or do we think through our non-compliance, sometimes taking advantage of
the system, sometimes rebelling because we object to how the system operates. Non-compliance can
result from one or more of these conditions. Non-compliance can be a force for good, if the system is
out of sync with people’s needs. The hope of democratic parenting is not that non-compliance will not
occur but rather that non-compliance can be discussed, is well reasoned, explicable and does not do
harm to others; and when it occurs, people learn from their mistakes and self-correct.

Why What Is Good for Families Is Good for Schools and Society

It 1s through continuous socially informed learning with others that responsive regulation is useful not
only for problem solving in families but also for protecting our democracy and human rights. Respon-
sive regulation is sensitive to non-compliance that stems from rage or ignorance or defiance or political
protest. Difterent responses are made depending on circumstance. Sometimes coordination is imposed
or coerced through responsive regulation to safeguard stability and ensure smooth transitions to new
laws or policies. But that is not done without deliberation, transparency and accountability. Sometimes
as a result the rules are changed. Responsive regulation pushes us toward compliance, but not without
providing opportunity for us to reflect on the system with which we are expected to comply. If rules
are unfair or oppressive, or expect too much of a person, the process of responsive regulation allows for
dialogue to explain behaviour and consider alternative, more acceptable pathways for the future.

Dialogue is necessary to familiarise an authority with context so that it is possible to be responsive.
In order to understand context, authorities have to unshackle from official accoutrements and trappings
and connect with the lives of people—listen, understand and work with them to find a better pathway
forward. Reestorative justice circles for resolution of conflict and restorative practices more generally are
examples of mechanisms for building shared understandings of context and commitment to a pathway
forward.

The purpose of this first section to the chapter is to reiterate a very simple point from some 30 years
ago (J. Braithwaite, 1989). Every parent who has read a ‘how to book’ on raising a child knows about
responsive regulation. They also know the basics of restorative justice—to acknowledge harm, under-
stand consequences and find a way forward that repairs the harm and/or relationships. Responsive
regulation and restorative justice are practiced within families routinely and mindlessly, in the family
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room or at the dining room table. It is therefore not surprising that these ways of thinking and engaging
have been most readily translated into schools. Hopkins (2002) refers to restorative justice in the UK as
“a natural development of where many schools are already or are moving towards” (p. 146). It is more
surprising that restorative justice and responsive regulation have not reached further into practices of
our human service institutions.

Formal Schooling—a Tough Gig

The value of formal education has been valorised to the point that adults often forget the chal-
lenge schooling poses for children. It is here that they face the extraordinarily difficult, and often-
underestimated, task of learning to “fit in” with people who they don’t know while also participating
in a structured set of learning activities many of which they can’t do the first time round. In the process
of learning, children watch their peers closely, not only for guidance and assurance, but also inevitably
as a point of comparison. Competition and cooperation define work and play. It is normal for children
to become involved in games where one person wins and next time another person wins. Bullying
younger kids, weaker kids, kids who look different, those who fit in less well, or learn more slowly, or
too quickly becomes mixed up with the game where there is a tussle for being the best. As Dixon and
Smith (2011) put it, bullying is part of a game of one-up/one-down. The problem lies when children
become locked in a relationship with one consistently ‘up’ (that is, bullying) and the other consistently
‘down’ (being bullied).

Bullying is a relational problem of domination. As such it is different from the one-up/one-up game
where children are pitting themselves against each other, competing on a task, and learning the art of
being a winner sometimes, and a loser at other times. We need to learn to have a healthy appetite for
one-up/one-up play and steer away from one-up/one-down play. This is one of the lessons we have
to learn at school. It lends itself well to resolution through restorative justice and responsive regulation.

What We Know About Bullying

Bullying is not just a school problem. This is partly why its management within schools is difficult.
Increasingly, bullying is recognised as a societal problem from the streets housing the homeless to the
homes of Hollywood’s rich and famous. Bullying is linked to sexual harassment and assault, domestic
violence, workplace harassment, HR dismissal tactics, rage toward health providers (from ambulance to
hospital), police culture, child protection practices, youth and refugee detention facilities, prisons, troll-
ing and social media, and of course, our education systems from kindergartens to universities.

Bullying refers to one individual or group repeatedly seeking to dominate another person, physi-
cally or psychologically, in jest or in order to control another’s behaviour. A well-accepted definition
is: Bullying involves persistent, offensive, abusive or intimidating behaviour that makes the target feel
threatened, humiliated, stressed or unsafe (D1 Martino, Hoel, & Cooper, 2003). A substantial body of
empirical research has shown the deleterious eftects of bullying on people’s health and well-being, rang-
ing from loss of confidence, withdrawal from social life, low life satisfaction and unhappiness through
depression, anxiety, mental and physical disorders, and, in some cases, suicide (Hymel & Swearer, 2015
for children; Balducci, Fraccaroli, & Schaufeli, 2011 for adults).

Public anti-bullying campaigns in recent years have reached their peak with media coverage of
tragic outcomes such as bullying-induced suicide. At such times, public outcry converges on messages
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of law and order and punishment of offenders: The simple solution is perceived to be stopping bullies
through enforcing anti-bullying laws (present across countries, for one US example see www.nytimes.
com/2011/08/31/nyregion/bullying-law-puts-new-jersey-schools-on-spot.html). Somewhere missing
from the public discourse are two important empirical findings which limit the likely success of simply
enforcing anti-bullying laws, as important as they may be for setting acceptable standards of conduct.

First, bullying and victimisation for a significant proportion of children and adults go hand in hand.
There are a minority of individuals who are persistent bullies. But those who are most socially and
psychologically at risk are bully-victims. They flip between being the victim and the bully and back
again, carrying the insecurities and social awkwardness of victims and the aggressiveness and impulsivity
of bullies (Olweus, 1993).

Second, and this 1s often overlooked, most of us learn about the harm done by bullying through
experience, through our own mistakes in competitive playfulness or social insensitivity. Soft bullying
is part of everyday life and results in self-correction. Serious bullying is a pattern of hurtful behaviour
that 1s not self-corrected when we see the pain we cause others. The factors that determine whether
we learn or we don’t learn are many and complex. Moreover, they interact. Family child rearing and
family relationships matter, school culture, teaching and peer relations matter, personality matters and
highly contextual issues like what is happening when bully and victim meet matters. And then there are
sites of bullying beyond the school which adds to the complexity—walking to and from school, parks,
public transport and on the internet. Against this body of research that has accumulated over some
40 years, legislation or anti-bullying organisational policy is an inadequate response. Learning not to
bully involves more than learning a rule and fearing punishment for breaking the rule.

The Phenomenon of the Bully-Victim

A substantial literature documents the bully-victim as being most at risk psychologically and socially
(Haynie et al., 2001; Kumpulainen & Risinen, 2000;Veenstra et al., 2005). Both Helene Shin and Eliza
Ahmed have made a significant contribution to understanding how children become bully-victims and
why children caught in bullying incidents need understanding and responsiveness from authorities as
early as possible; not neglect until an incident triggers school expulsion or police intervention.

Shin has been analysing biennial survey data on bullying conducted as part of Growing Up in
Australia: the Longitudinal Study of Australian Children (LSAC). The survey, supported by the Aus-
tralian government, set out to track growth and development of 10,000 children and families from all
parts of Australia (www.growingupinaustralia.gov.au/). Shin has focused on one cohort of the study
(Cohort K), around 4,000 children who were aged 12—13 years at Wave 5, 14—15 years at Wave 6 and
16—17 years at Wave 7.The Wave 7 survey was conducted in 2015-16.

The majority of children reported involvement in bullying in the past month as victim or offender
or both in the 12-13 age group (60%). Middle school is the time when bullying is often reported to
peak (see Olweus, 2013; Wang, [annotti, & Luk, 2012). Around half (29%) reported being victims but
not bullies, while a further 25% reported that they were both victims and bullies. This reflected a sub-
stantial proportion of at-risk children: The story became more dire when cyberbullying was taken into
account.

In the LSAC analyses undertaken by Shin and her colleagues, cyberbullying, while far less common
than traditional bullying in this age group, nevertheless was linked to traditional bullying and the chil-
dren most likely to cross-over were bully-victims (Shin, Braithwaite, & Ahmed, 2016). In cyber space,
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they were most likely to be victims. The risks facing this most vulnerable group increased with time
rather than decreased (Braithwaite & Shin, 2018). At follow-up, many children in the Wave 5 sample
had transitioned out of being part of bullying encounters: At 16—17 years of age, only 1 in 3 reported
involvement. But the trajectory of those who had not was toward being a victim or bully-victim.
Children who found themselves in the bully-victim role, particularly on-line, reported lower school
belonging, higher depression, self-harm and suicide ideation, and poorer overall health and parental
relationships. Such children also spent more time on-line, presumably on social media.

Shin’s work has been important in showing diverse needs within the group of children affected by
bullying. They need a responsive regulatory approach that is sensitive to context and a complex range
of issues that span school life, home life, use of the internet and peer interactions. And those in greatest
need—bully-victims—need assistance in managing their relationships which appear to be causing dis-
tress both at home and at school. For this group, restorative practices hold particular appeal. But given
the risk to bully-victims of being engulfed in continuing bouts of bullying with serious mental and
physical health consequences, more options for intervention are likely needed.

Eliza Ahmed used the Life at School Survey (1969-1999), an carlier study of 32 schools in Can-
berra, Australia, to draw similar conclusions about the different needs of children caught up in bullying
incidents (Ahmed & Braithwaite, 2004a, 2004b, 2005, 2006, 2012). Ahmed developed the schema for
grouping children as bullies, victims, bully-victims and nonbully-nonvictims. While the bully-victim
numbers were smaller in this sample, their risks were evident. Bully-victims tended to report more
authoritarian parenting and family disharmony, not liking school, being in trouble at school and seeing
little control of bullying at school. The bullying problem arose from many sources, both social and indi-
vidual. Ahmed collected data from children aged 9-12 years in primary school, and then with Brenda
Morrison followed up these children 3 years later when they were in secondary school.

Like Shin, Ahmed followed the trajectories of children who had been classified as bully only, victim
only, bully-victim and nonbully-nonvictim. Those who were bullying when they were aged 9-12 years
were likely to be still bullying when aged 12—15 years. There was a tendency for bully-victims, if they
changed groups, to transition to the bullying-only group (Ahmed & Braithwaite, 2012). Since this time,
most schools have introduced anti-bullying programs and bullying has become a point of concern for
parents in selecting a school for their children. Children may be less locked into roles of bullying and
victimisation today than was the case at the time of Ahmed’s study. In this respect it is of note that Rigby
and Smith (2011) report a drop in bullying from 1990 to 2009 which they consider in part due to a
stronger focus on the better management of bullying.

While Ahmed’s work was conducted before the explosion in school anti-bullying programs, the
research design has some distinctive features that explain why anti-bullying laws and policy is not
enough and why schools need to invest in the integration of social-emotional-relational interventions
along with effective disciplinary control measures. Ahmed provides deeper insights into the emotional
architecture that can hold children in the bullying space. This emotional architecture is sustained by
factors associated both with how the school is run and how children engage with each other. Those
wishing to find someone to blame for bullying will be disappointed: The answer is complex.

The Emotional Architecture That Sustains Bullying

Ahmed’s data showed that students who believed there was tolerance of bullying at school (no action
was taken to stop it) were more likely to have transitioned into bullying (as bullies or bully-victims)
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3 years on. These findings support Ttofi and Farrington’s (2011) meta-analysis which highlighted the
effectiveness of anti-bullying programs that implemented social control measures in the school (school
rules, supervision, teacher training) as opposed to programs that focused on improving the social skills
of students. But Ahmed’s data shows that it is also important for children to accept bullying as a socially
undesirable practice that they want to avoid. In other words, preventing bullying also requires active and
on-going efforts at self-regulation within schools.

The emotional architecture identified by Ahmed as critical to whether or not bullying becomes
a problem at school is shame management. Shame describes the emotion that we feel when we have
failed to live up to a shared social standard either in relation to a moral code or a performance standard.
Sometimes we break codes without realising it is a shared standard of proper conduct. School is full
of such learnings for young children. Learning not to bully is a specific case of our journey to civility.

Revised reintegrative shaming theory sets out conditions for learning what is appropriate behav-
iour and what is not, so that we can find our place in society and enjoy it as a source of support and
productive activity. The key feedback loop on which we rely is shaming (sensing or imagining others’
disapproval). Shaming works for us when we learn how to manage it well (Ahmed et al.,2001). ] Braith-
waite argued for shaming that was reintegrative (disapprove predatory actions, support the predatory
person) not stigmatising (disapproving and socially rejecting the whole person). Both kinds of sham-
ing can impact a person’s ethical identity (goodness and capability of self) if the criticism comes from
a respected source (Harris, 2011). But reintegrative shaming provides us with the social scaffolding to
learn and recover. Stigmatising shaming grinds us into the dirt, breaking spirits and capacity to recover
because of its holistic condemnation of us.

Just as shame can be delivered in different ways, shame is received and interpreted difterently by difter-
ent individuals. Adaptive shame management means that when we feel shame, we interpret it in these
terms: If the criticism is true, we acknowledge the problem and seek to correct it or make amends. If the
criticism is not true, we seek to clear our name. When shame is not managed in a socially adaptive way,
others are blamed for the problem, responsibility is denied and anger is displaced onto others. Shame
acknowledgement is most likely to occur when a person feels safe to openly face wrongdoing or failure,
that is, under conditions of reintegrative shaming and supportive social bonds. Shame displacement is
most likely when a person’s ethical identity is threatened, when shaming is stigmatising and a person
feels unsafe to share failings with others. Children involved in bullying as victims or bullies are the least
likely to feel safe at school, and some will feel unsafe at home. Special efforts are required to create “safe
space” for resolution and learning.

Ahmed and colleagues used shame acknowledgement and displacement to explain a pattern of
bullying others at school in studies in both Australia and Bangladesh. Shame displacement and bul-
lying tolerance accompanied transition into bullying. Shame acknowledgement and control of bul-
lying marked desistence from bullying. Effects of shame management and social control were not
uniform across groups of bullies, victims, bully-victims and nonbully-nonvictims. Interventions may
need to be flexible and responsive to prior bullying experiences. One-shot anti-bullying programs with
before-and-after measures of empathy and social responsibility will not suffice. Interventions involv-
ing supervision and sanctioning may create a safer school environment quickly, but developing shame
management capacities will take time and be shaped by belonging and liking for school and family, and
bullying experiences. Shin and Ahmed’s work suggests that some children abandon hope for an exist-
ence beyond a bullying culture. Reigniting hope may require skill and imagination and patience. At
the same time, harm to other children must be contained. Reigniting hope and controlling harm over
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extended periods of time requires a long-range plan of action that is inclusive and flexible to accommo-
date different circumstances. It can’t be restricted to restorative justice interventions or to off-the-shelf
anti-bullying programs.

The kind of approach being advocated here could benefit from responsive regulatory thinking: See
the child, observe the family and school experiences of that child, note the consequences of the child’s
behaviour, listen to the child and together develop a plan of action with a range of interventions for
learning the art of self~regulation, with help from appropriate social scaffolding at school and at home.
If an intervention does not work, possible explanations are reviewed and something else is tried. What
is tried with one child will be different from another. This is more likely to be the case if the problem
is serious and persistent because the bullying troubles are likely to be underpinned by a complex set of’
factors. Responsiveness should follow a pattern which escalates intrusiveness or intervention, starting
with conversation that allows a child to correct his or her own mistakes and ending with a child losing
valued privileges in order to protect others from harm. Such privileges are restored as soon as harm is
redressed or eliminated.

Soft Bullying—We Probably Have All Done ItI'

Most of us learn not to bully by accident. As children we try bullying as part of the game that Roz
Dixon and Peter Smith (2011) call one-up/one-down. If we are smarter, stronger and faster we may
well try our hand at dominating unfairly (beyond the rules of competitive play). But for most of us we
very quickly realise that is not the right way to behave. We may experience retaliation, or a teacher,
parent or friend may call us to account, or we may directly see that we have caused harm and lost a
friend. In the normal course of events, we try to make up for it and we learn that bullying did not feel
so good, it did not bring rewards, and we decide not to try it again. This is called soft bullying in that
we do it naively or carelessly without thinking things through and are easily dissuaded from doing it
again. In contrast, serious bullying is not a mistake. It is repeated, possibly even escalated in response to
the hurt caused to another.

Ahmed’s data from 1996 and 1999 illustrated this principle well. In 1996, children told us of their
bullying efforts, mostly done in groups, not alone. When asked about their feelings of shame at the time,
and whether they acknowledged shame or displaced shame, they did both. Children who bully have a
taste of both acknowledgement and displacement. This is the important part of experiential learning—
and a part that resonates with adult experience. Shame makes us all vacillate—did we do the wrong
thing or was it someone else’s fault? We “toggle” between feelings of acknowledgement and displace-
ment as we sift through our recollections of the event and try to make sense of our experience. The
important point here is that if children have the opportunity to experience both acknowledgement and
displacement, then teachers and parents have a role to play in turning these experiences into positive
learning experiences. Teachers and parents can capitalise on these experiences to encourage learning
of positive shame management; and they can place checks on actions that may inadvertently open the
door to negative shame management.

The central thesis therefore is that the majority of children learn from their experience of bullying
another child. If they are open to school efforts to counter bullying, they will develop shame manage-
ment skills that lessen their desire to bully others. They will learn to find safety and acknowledge shame
(Ahmed & Braithwaite, 2012). Others, particularly those who cannot find safe space at school, are more
likely to cling to shame displacement and continue bullying.
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So after a school implements all the preventive measures that Ttofi and Farrington (2011) find
effective, and after investing in developing interpersonal skills from showing respect for others,
expressing needs, to peaceful conflict resolution and shame management, what happens when bully-
ing continues?

Managing Institutional Resistance

There are likely to be both cultural and individual scenarios where bullying persists and proves difficult
to contain. Highly competitive schools that honour power and domination and exercise social control
through status hierarchies and the rule book historically have been incubators of bullying, harassment
and sexual abuse. Government enquiries across the western world into child sexual abuse in the Catho-
lic Church and other religious and charitable institutions provide evidence of the kind of educational
culture that allows bullying (among other undesirable forms of domination) to take hold. In short, it
is difficult to outlaw dominating through bullying with another form of domination emanating from
authority.

Olweus’s (1993) whole-school approach to countering bullying addresses specifically the problem
of bullying school cultures and has had a profound impact in communities where the value-focus is on
social harmony and cooperation for learning and development. With Olweus’s whole-school interven-
tion, adults are expected to assume the role of responsible and authoritative role models (Olweus &
Limber, 2010). They show warmth and offer support to students. At the same time, they are strong in
setting limits on unacceptable behaviour by using non-physical, non-hostile negative consequences in
response to breaking rules. Importantly, the whole-school approach has the goal of eliminating domina-
tion from relations among students, teachers, parents and administrators. Morrison (2007) has extended
the whole-school approach in a restorative and responsive regulatory direction, moving from preven-
tive measures to resolution with those children affected, and then to broadening the circle to include
others to resolve more persistent and serious problems (professionals, other school members, parents).
Morrison argues for greater empowerment of children in creating safe space at school. The approach
has received considerable support internationally (Schiff, 2018). Not all schools, however, have been
won over to this pedagogical approach.Values loom large in how individuals and institutions deal with
bullying (Braithwaite, 2000; Morrison, 2007). Wong et al. (2011) attribute the greater success of whole-
school restorative justice interventions in Hong Kong to the schools being part of a broader Chinese
culture where collective values are held in high regard.

Values refer to ideal goals in life and modes of conduct. They guide us when we need a moral
compass to tell us what is best. These values are both social and personal in nature and cluster around
two themes, both of which are important for our social adaptation (Braithwaite, 1985, 1997, 2009b).
The first are harmony values relating to getting along with others, cooperation, being considerate and
helpful to others, finding peaceful and respectful ways of resolving conflict, and having an interest in
well-being and self-improvement. The second cluster of values relate to security, ensuring that in com-
petition for scarce resources, self-interest is accommodated and there are rules to determine how the
game is played. Security values tout a society that is strong, united, with a stable order, with pathways
for competition for status and success. The former set of values tend to be more strongly endorsed than
the latter, but both types of values are considered desirable. Different values guide our behaviour in dif-
ferent contexts as we assess how best to advance our social survival. Harmony values, for instance, have
strength when trust and social coherence are strong in a community. When the world is seen as a more
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threatening and adversarial place, security values gain ascendancy—security values underpin actions
that protect from those who would do us harm.

It follows that some educational settings are going to have a higher tolerance for a bullying culture
than others depending on the degree to which security values are allowed to be prioritised over har-
mony values in the educational agenda. Moreover, a drift into a bullying culture will be more likely
when institutional values confer legitimacy on forms of domination, even if bullying is not one of the
approved forms.

Military academies, some elite private schools, schools run by some religious sects may fall into this
category and need a set of interventions specifically tailored to the bullying problem at hand. The law
and its enforcement through school inspectorates and accreditation boards may have a crucial role to
play in ensuring a school allocates time and resources to address bullying effectively. This would be yet
another example of responsive regulation at work. Voluntary cooperation cannot always be assumed.
A school culture may not easily accommodate anti-bullying programs and resistance may be of an
order where such programs sit on a book shelf without being meaningfully implemented. In such cases,
there is little to be gained by an authority “nagging”. Firmer action and intervention are needed which
may involve legal coercion to address bullying. Possibly legal action is required against those who have
allowed abuse to occur in the school. Responsive regulation favours voluntary, cooperative interven-
tions, but makes coercive measures available, should harm persist.

Using Responsive Regulation with Difficult Behaviour

The above case involves respected institutions with considerable power resisting the introduction of
anti-bullying policies and procedures. The individual scenario, in schools at least, is more often about
socially marginalised children with behaviours that are difficult to manage. Many schools are chal-
lenged by children, who for want of a better term, have been seriously damaged or have entrenched
behavioural problems and who are unresponsive to normal interventions. Invariably such children are
subject to a barrage of interventions—disapproval, intense interrogation, separation from others, deten-
tion, counsellors, doctors and medication, suspensions—and then they are expelled. The battle with the
child often extends to being a battle with the parent as well (Braithwaite et al., 2003). Parents can adopt
“dismissive defiance” (Braithwaite, 2009a) toward authorities which means that they cut themselves off
from relational resolution of the kind made possible by a restorative justice framework.

Some school authorities have opted for punitive measures to control difficult children. Schift (2018)
describes the tension in the US between schools favouring a restorative justice approach and schools
that have chosen, or been forced into (under pressure from school boards and government) a zero-
tolerance bullying policy backed up with suspension and expulsion. Schiff assembles evidence of the
harmful effects of the more punitive approach. Punishment can appear arbitrary to students, consistently
applying a rule rather than consistently calling out unacceptable behaviour. Families become estranged
from school, students risk feeling less connected, they may fall behind in lessons and school achieve-
ment, become involved in risky, delinquent or illegal behaviour, and become involved in the justice
system. In short zero-tolerance bullying policies provide children with a “school-to-prison” pipeline.

The US appears to be following a different path to other countries through becoming embroiled
in a highly adversarial and polarised debate between advocates of policies supporting punishing and
harmful social control measures and those favouring a dialogic approach to teach children to respect
and support each other and resolve conflict peaceably (Morrison & Riestenberg, in press; Schiff,
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2018). Zero-tolerance bullying policy with its heavy reliance on suspension and expulsion is akin to
authoritarian parenting and appears to be equally ineffective. Children who have come from com-
munities plagued by poverty, underemployment, violence, poor nutrition and family breakdown are
re-traumatised by a punitive, uncaring school system. Needless to say, such children dislike school as
much as the schools dislike them. Undoubtedly, US schools have become something of an outlier
in the western world because of the high incidence of school shootings and the understandable fear
that it generates. That said, US data is showing that restorative approaches are proving successful
in reducing school suspensions (Gregory et al., 2018; also see Morrison & Riestenberg, in press;
Schiff, 2018).

Much international research in the field of bullying is around the effectiveness of particular pro-
grams. There is a debate around using programs in their “pure form” or mixing components of pro-
grams, adapting them to context. Most schools appear to combine different components (Smith, 2016).
Components include improving positive peer-to-peer relations and bystander intervention, teaching
emotion regulation and conflict resolution, building social skills around empathy, respect and tolerance
and developing teacher and parent skills for bullying prevention and resolution (Smith, 2016). Other
components place a stronger emphasis on imposing control over bullying through better supervision,
school rules and disciplinary sanctions, improving teacher-student relations and classroom management
and introducing cooperative group work among students (Ttofi & Farrington, 2011). There has been
a tendency to contrast social-emotional and relational interventions with the use of control and disci-
plinary measures, somewhat reminiscent of the US debate discussed above, but not as extreme: Smith
(2016) suggests professional epistemological differences may underpin “either-or” thinking around
these two forms of bullying prevention, sometimes referred to as anti-punitive and punitive measures.
This chapter urges a combination of social-emotional and disciplinary interventions integrated around
responsive regulation and the principles of respect and procedural justice. This makes room for sanc-
tions that encourage children to take new non-bullying pathways and should be distinguished from
the punishments described by Schiff (2018) that cut oft opportunities for rehabilitation and destroy
children’s lives.

A responsive regulatory approach demands that productive options be made available for children
who cannot fit into a mainstream school so that their education can continue in settings where they
are safe and other students are safe. While such schools exist in most developed countries, access to
them is rarely recognised as a necessary part of an anti-bullying social policy. More often, nothing is
done for expelled children until a crime is committed (which almost inevitably occurs) and then prob-
lem children are locked up in youth detention centres away from society and away from any capacity
to learn to find a productive niche in the world. Such institutions for young people are punishment
by default. A responsive regulatory approach if adopted would map out a different trajectory. Punish-
ment and incarceration would neither be accepted as the answer after school expulsion nor would it be
allowed to become the default position. A responsive regulatory approach would not hesitate to place
restrictions on a child’s freedom if that child was likely to inflict harm on self or others. A child would
be regulated, but that regulation would be designed to be non-stigmatising, educational, engaging and
meaningful to the child. As David Best and Amy Musgrove (Chapter 12 this volume) would describe
it, it would be regulation for recovery through creating an environment of safe normalcy for children
needing to learn to find their place in social life. School-day treatment programs for delinquent and
at-risk youth, following a restorative practice philosophy, have been successful in reducing reoffending
(McCold, 2005).
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The Flushing Action of Responsive Regulation

In the age of Trump we have heard much of draining swamps, but when problems persist within our
institutions there is something to be said for flushing out the system. “Flush out” means to force out
of hiding or make something more transparent and public. Bullying programs and policies are pack-
aged and sold to meet legal or regulatory requirements. They may be implemented fully or partially,
with self-evaluations and continuous improvement being practiced in some cases, but probably not in
the majority of cases. Too often anti-bullying programs sit in the background, not connecting to core
educational goals and their achievement (Nickerson & Rigby, 2017).

Review and adaptation to integrate a school’s range of responses and to clarify the part that schools
play in reducing bullying is a flushing exercise. Justifying and explaining an anti-bullying practice to
others who may use other practices, some of which may be competing rather than complementary,
means that different efforts to prevent bullying can be compared and contrasted, contested and stream-
lined to build into an integrative whole.

Within a responsive regulatory framework, options for dealing with bullying must be integrated.
Responses are proportional, are differentiated in terms of severity and intrusiveness, and are geared
toward reining in harmful behaviour, while furthering educational objectives. Students and parents
are given a clear understanding of a school’s approach and how the success of the approach should be
judged.

Responsive regulation is often organised in terms of regulatory pyramids of sanctions and supports
(see Chapter 2). First and foremost, educational materials about the cause and consequences of bullying
are shared with everyone in the school. The first step of a pyramid is universal exposure to the standards
of behaviour expected with explanations for why such standards are important. Step 1 ensures everyone
associated with the school is on the same page in terms of what constitutes bullying, how it harms and
how it should be dealt with as part of the core educational purpose of the school. Dialogue and con-
sultation with teachers, parents and students might tweak or revise such an approach to build consensus
around expectations and disciplinary consequences.

When specific instances of bullying occur, subsequent steps of management come into play as pyra-
mids of sanctions and supports. On the supports pyramid, Step 2 might mean that students are praised
for de-escalating a bullying incident or preventing an incident. A child who is known to bully others
might be rewarded for walking away and not reacting to a bullying trigger. Appointing children to a
position of honour as a school monitor or meditator might constitute Step 3, a further way of acknowl-
edging positive contributions from students which creates a culture that prevents bullying. Continuing
to show approval and support for pro-social activities by children gives rise to a supports pyramid as part
of the school’s anti-bullying regulatory approach. This activity is best institutionalised within a whole-
school approach to bullying prevention: Everyone is working toward a positive and respectful school
culture where domination of another in an arbitrary, non-accountable way is renounced.

On the sanctions pyramid, there can be many steps; and usually there are in schools, even if they are
not formally recognised as such. Students might correct each other with a stop bullying message. Next a
student might be called out for possible bullying by a supervising teacher or monitor. A little more intru-
sive might be an intervention where a teacher asks a child directly if they bullied another and why. More
intrusive still might be an informal conversation of the teacher with all those involved in a bullying inci-
dent. Next might be a request to see the teacher after school or during the lunch break. Further bullying
incidents might attract time out and detention. If the problem continues, parents might be involved, or
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other lead teachers, or the principal. If bullying is not curbed through these measures, restorative justice
conferences might be organised in the school with an action plan to prevent recurrence. They might
range from being small and informal with only a few participants to being full, formal conferences with
a range of participants from inside and outside the school. Morrison (2007) presents a full description of
how circles for managing bullying can be expanded within a school and how students are held account-
able and be required to make amends for the harm they have caused. The values of mutual respect and
concern for the well-being of others are present at every step of the sanctions pyramid.

School suspension might become a tool of last resort, short of expulsion from school. Such a measure
might be deemed necessary to minimise harm, not as a measure to punish a child. School suspensions
and expulsions are least desirable and become flags that a school’s anti-bullying practices are probably
neither well integrated into educational purposes nor effectively preventing the development of a bul-
lying school culture. In such circumstances, a school with suspensions and expulsions has been flushed
out as needing to re-evaluate its efforts to prevent bullying within its educational core. US evidence
shows reduced rates of suspension and expulsion when restorative justice programs are implemented,
though it is of note that the racial disparity between black and white Americans remains problematic
(Gregory et al., 2018; Schiff, 2018).

Community Support for Interventions

Having a suite of interventions and strategies to prevent bullying organised into hierarchies from the
least intrusive (education and persuasion) to the most intrusive (expulsion) has community support. In
a study of parents whose children took part in the Life at School Survey, parents were asked which of
the following they thought was best for designing anti-bullying interventions:

(a) Discussions involving teachers, students and parents to sort out problems between children who
bully and the children who are bullied

(b) Enforcing strict rules that forbid bullying and through disciplining guilty parties

(c) Discussions first and then through stricter enforcement of rules if the problem is not resolved

All measures received strong support from parents with the combination strategy receiving endorse-
ment from 93% of parents (Braithwaite, 2000). This result was explained in terms of harmony and
security values. Some parents favoured a more relational approach, others favoured rules and sanctions.
They could agree, however, on a regulatory pyramid which gave relational strategies a chance, followed
up by sanctions if the relational approach did not work. As for dissenters, they favoured a more permis-
sive, non-interfering approach.

These findings regarding parents’ wishes are consistent with the proposition at the beginning of this
chapter: Parents naturally use the principles of responsive regulation and restorative justice. The find-
ings are also worth noting for another reason. Job and Reinhart (2003) in a general population study of
trust in major institutions found that trust rippled out from families. If families adopted child-rearing
practices that fostered trust within them, that capacity to trust would spread out to other institutions
as children matured. It would seem to be in the interests of our major institutions to emulate family
practices. But they do not. Why do human service institutions that impinge on schools—institutions
of justice, health, recreation and worship—-struggle to adopt a responsive regulatory and restorative
justice approach?
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Institutional Impediments

Problems of ideology that stem from values of harmony pitted against values of security may cre-
ate tensions for governments formulating policy and regulatory philosophy. This means in eftect
that the political right will argue against regulation, espouse freedom and use law and punishment
as a safety net to provide security. The political left will argue for protections and cooperation in
safeguarding public interest, and will be reticent to use punishment, preferring a more democratic
process for holding people accountable, providing reparation and resolving conflicts. [deology may
partly explain the polarisation that Schift (2018) and Morrison and Riestenberg (in press) describe
in US school policies. It cannot be the whole explanation, however. The majority of people are
pure advocates for neither ideologies of left nor right. They prefer an institutional framework which
gives both sides a chance to restore order (Braithwaite, 1997).That said, if a political system becomes
hyper-adversarial, a regulatory philosophy that is an amalgam of left and right ideologies may be
difficult to progress.

A further impediment to a responsive regulatory and restorative justice approach being pursued
by governments is low trust. Low trust expressed by citizens toward their democratically elected gov-
ernments is well documented globally, widely discussed and appears persistent, if not on a downward
trust trajectory (OECD, 2013). Governments become sensitive to public exposure of any material that
suggests that the “untrustworthiness” of government may be justified. So less widely acknowledged is
that governments have low trust in citizens and want to exercise control over public discourse. Trust is
relational and so lack of trust works both ways.

Governments have engaged in new forms of regulation which rely on big data, surveillance, risk
management, documentation and compliance schedules to strengthen their capacity to control and
know about issues of concern to them. Service outsourcing means that the provision of support from
government to communities has become distant and impersonal. Examples of predatory capitalism
garnering public funds for private profit have bred further distrust. Auditing technologies to check that
providers are actually delivering contracted services interferes with capacity for responsiveness. Govern-
ments through their technocratic regulation come to understand little of context, and rely on crude
metrics to impose solutions to problems that are intricate, complex and constantly changing their form.
The metrics are combined with other forms of intelligence to assess the likelihood of non-compliance.
Regulatory attention follows risk. Too often the priority is to ensure government pre-empts harm,
imposes a solution and if not obeyed, punishes accordingly. As with authoritarian parenting, the regula-
tory philosophy is one of suspicion of citizens, particularly those who are thrown up by risk indicators,
with a standard and consistent repertoire for punishments for wrongdoing.

The above description of how technocratic regulation has come to dominate governance practices
worldwide provides insight into why and how government education departments and related agen-
cies exert downward control on schools in ways that are the antithesis of what one might expect under
a restorative justice approach. Suspension and expulsion for rule violation are decisions that can be
imposed on schools by government, along with reporting and data collection requirements to hold
schools and principals accountable through record surveillance. Disempowered principals and teach-
ers can be forgiven for caving into such systems, even though their actions are detrimental to children
and the teaching profession. Teachers lose their professionalism (they know children do not learn in a
climate of low trust and fear), children lose motivated and inspired teachers and suspended and expelled
children enter the pipeline to prison.
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It is worth remembering that at the centre of these technocratic regulatory webs are highly adaptive
and knowing human beings, adaptive in both pro-social and anti-social ways. If the regulatory controls
put in place by government are seen to be non-beneficial or worse still, counterproductive, if they
generate rather than deliver injustice, and if they elicit ridicule rather than a sense of moral obligation,
cooperation from the community is unlikely to be genuine (Braithwaite, 2017). Responsive regulation
and restorative justice require community input and cooperation. Also required is empowerment of
the community to participate and initiate solutions. Working with government to develop a regulatory
system that is more in touch with the real lives of citizens may be a step too far while government
focuses on audit and control and citizens are sceptical about government intentions. In short, techno-
cratic regulation can crush buy-in from citizens in local communities who of their own accord might
well work collectively to resolve local problems.

Conclusion

The school environment is one where restorative and responsive regulatory ideas have been embraced
as common sense, at least within the confines of the classroom.The school setting in eftect extends best
practice parenting, namely democratic or authoritative parenting as opposed to authoritarian parenting.
Schools, like families, are sites of learning for cognitive development, social relationships and psycho-
logical well-being. A globalised, fast-changing world requires humans to excel at ‘learning to learn’. At
the heart of learning to learn is curiosity and awareness of new knowledge, rising to the challenge of
mastering new knowledge, and trying and failing in the process until learning is consolidated. At school,
as in the family, children need safety and supportive infrastructure for such learning to effectively take
place.

School, however, is likely to be an intimidating and demanding setting for many children. Rules and
schedules have to be learnt. New relationships have to be formed, not always with friendly people. The
authority of a teacher is in itself a new experience for children when they first go to school. Students
build a new identity in this strange, demanding environment, an identity which over the years will be
constantly challenged by new people and new knowledge. In such an environment, bullying invariably
will occur as an outlet for frustration, aggression, pent-up emotion or shame displacement.

Managing bullying is approached through both organisational and personal lenses. An organisational
lens draws attention to the importance of leadership from the principal to control bullying, school rules
and enforcement of rules, a skilled teaching workforce, quality teachers who are good at imparting new
knowledge and maintaining classroom control, good supervision of children in and outside the class-
room, and fostering cooperative and positive relationships among all members of the school commu-
nity. A personal lens sets out explicitly to develop a child’s social and psychological capacities. Programs
are used to teach children to respect each other, to practice tolerance, control their anger, mediate in
fights between other children and to better manage their negative emotions in the face of disappoint-
ment or provocation. Some encourage children to develop coping skills, to stand up for themselves or
practice forgiveness. The approach empowers children to create safety in their school environment.

A merging of these two different kinds of lenses is commonly practiced in schools. When restora-
tive justice and responsive regulation are practiced together, the organisational and personal lenses
are fully integrated. Sometimes the integration is less perfect than desired. Sometimes, authoritarian
regulatory practice is imposed from above, silencing school communities and rendering them power-
less. When the integrity of a school’s anti-bullying measures is disrupted, it is not uncommon for the
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source to be a knee-jerk reaction from government spurred by a media scandal and political impera-
tives for law and order.

But government does not bear all the blame. In part government interference occurs when there is
failure in school communities across districts to work together and evaluate their anti-bullying measures
and their effectiveness through a regulatory lens. Sometimes schools are quite happy to pass on children
who they have failed to discipline to other schools or to authorities known for their more punitive
approaches. Schools, like all institutions, engage in risk management—moving the problem along to
someone else. Also of note is that schools, like many human service organisations, do not like to think
of themselves as regulators.

Regulation simply means steering the flow of events—as kindly and transparently as possible. When
do we do it? When harm is imminent. Regulation, when owned by people who care about the well-
being of others, is no more than responsible care. In investigating the nature of emotional work, Lyndall
Strazdins (2000) delineated three dimensions which are relevant to our family and work lives. Our
emotional work encompasses companionship, also support. Both strengthen the feeling of connec-
tion we have with others. Emotional work also involves regulation—keeping people safe when their
judgement lapses or when they are simply unaware of impending danger. Regulatory emotional work
is not always comfortable, nor are we routinely thanked for it. It does, however, prevent harm when
undertaken with care and respect.

Note

1. Olweus (1991) and Smith and Sharp (1994) define bullying as deliberate, repeated and harmful abuse of power
where bullies” superior power may be physical or psychological (Egan & Todorov, 2009, p. 200). Technically soft
bullying does not fit the definition of deliberately inflicting hurt on others. Soft bullying nevertheless gives rise
to the feedback loop,“I hurt someone, I dominated them, I won’t do that again”.
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BURNING CARS, BURNING HEARTS AND
THE ESSENCE OF RESPONSIVENESS

Brenda Morrison and Tania Arvanitidis

Introduction

On June 15, 2011, in downtown Vancouver, British Columbia, a destructive riot broke out following
Game 7 of the Stanley Cup finals. Precedent for the formal, prescriptive and punitive response by the
police and courts was established by the 1992 case R v Loewen,” which determined general deterrence
to be the principal sentencing purpose in riot cases, and retribution as necessary to meet this purpose.
The previous year—2010—the inaugural Fasken Lecture was delivered in Vancouver: “The Essence
of Responsive Regulation” (J. Braithwaite, 2011). Nine heuristics of the regulatory framework were
discussed: attend to context; listen actively; engage resisters with fairness; praise committed innovation;
achieve outcomes through support and innovation; signal a range of sanctions; engage wider networks;
elicit active responsibility; evaluate and communicate lessons learnt. Through a formalized, rather than
a responsive, regulatory response to the riots, Vancouver lost an opportunity for norm clarification,
responsibility and education as a foundation for human capacity building and bridging at an individual,
community, professional and institutional level.

Context: Riots and the Ritual of Formalized Criminal Justice

On June 15, 2011, British Columbia’s National Hockey League Team, the Vancouver Canucks, played
their seventh and final game of the Stanley Cup Finals against the Boston Bruins. The Canucks’ loss
against the Bruins was followed by one of the most destructive riots in the city’s history. Not long
after the riot, the Integrated Riot Investigation Team (IRIT), consisting of over 30 members of the
Vancouver Police Department (VPD), Royal Canadian Mounted Police (RCMP), special prosecutors
and municipal officers was set up to collect evidence and investigate suspected rioters. Several public
statements made by team members promised hefty penalties and expressed a clear desire to see riot par-
ticipants punished to the fullest extent of the law, as echoed by the Vancouver Police Chief Constable:

Our diligence and thoroughness will ensure that we lay the highest number of charges and obtain
the greatest number of convictions with the most severe penalties. We will not rest or bow to
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pressure until all the evidence has been examined. We owe it to those who lost property and oth-
ers who suftered losses to do this right. If you are in favour of speed, you are in favour of acquittals
and lighter sentences.

(Vancouver Police Chief Jim Chu, 2011, August 17)

The IRIT delivered on its promise of formalized retributive accountability: between October 31,2011,
and July 24,2014, 912 charges were laid against 300 alleged rioters (British Columbia Ministry of Jus-
tice, 2016), with the final riot participant being sentenced in February 2016 (Proctor, 2016). All riot
suspects had one charge of participating in a riot (section 65) recommended against them, an indictable
offense with a maximum penalty of two years’ imprisonment. This decision has since been defended
by the IRIT on the grounds that “this is the most serious charge we can lay and will ensure the most
accountability from the courts” (Vancouver Police Department, 2011).

The retributive promise of accountability by the police and courts echoed calls from the greater Van-
couver community to bring those responsible for the riot to justice. For example, a Metro Vancouver
public opinion poll found that 95% of respondents agreed that “the people who took part in riots should be
prosecuted to the full extent of the law” (Angus Reid Public Opinion, 2011).Yet not all who witnessed the
riot demanded retribution in response, arguing that accountability would be more meaningful from
offenders, victims and the community though restorative justice:

I ... cannot stand the thought of all those who rioted having no consequences, ineftective sen-
tences, or filling up our prisons where they will learn more about crime and violence. I want
offenders to directly face their victims and their community, understand the full extent of their
actions, make amends, and learn some things of value [...]. Like it or not, they are a part of our
community too.

(Zellerer, 2011)

Restorative justice, as community accountability, was also echoed in the comprehensive independent
riot review, The Night the City Became a Stadium as “a way for an offender to demonstrate remorse and
a renewed commitment to the community” (Furlong & Keefe, 2011, p. 123).

Despite the commitment and efforts of Vancouver-based restorative justice agencies, restorative jus-
tice, a response offering direct accountability to the victims and community affected, was not consid-
ered a viable response in the aftermath of the riot. Instead, “the most severe penalties” were resourced
in unprecedented measures, at a cost of nearly $5 million, surpassing the $3.78 million in damages
(British Columbia Ministry of Justice and Attorney General, 2016). Sentencing included some form
of custody for 94% of adults sentenced, despite the accompanying knowledge that 83% of these same
adults carried no criminal record prior to their participation in the riot (British Columbia Ministry of
Justice, 2016). Restorative justice was oftered at $1,000.00 per case. In contrast, each case, on average,
cost over $16,000.00.

The retributive response not only incurred high financial costs, the citizens of Vancouver also
incurred the loss of deliberative opportunities to uphold justice through direct accountability, norm
clarification and victim’s right to participate and be heard (Christie, 1977). Riots are more than indi-
vidual acts of harm; they are collective acts of harm that happen in our streets, in our neighborhoods
and in our business centers. Riots are a collective act of street group violence that challenge us to
broaden the lens of justice (Gavrielides, 2012). Given the community impact, the context of street
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group violence invites a holistic response that goes beyond a formalized regulatory response that creates
a justice conveyor belt that is offender-centric, processing single riot cases, one after another. Applying
the nine heuristics of responsive regulation to frame the use of restorative justice creates an opportu-
nity to build institutional capacity to engage victims, offenders and community in a systemic process
wherein the collective intent in achieving justice is to attend to context; listen actively; engage resisters
with fairness; praise committed innovation; achieve outcomes through support and innovation; signal a
range of sanctions; engage wider networks; elicit active responsibility; evaluate and communicate lessons
learnt (J. Braithwaite, 2011).

Responsive Regulation and Restorative Justice

The nine heuristics work together to regulate civil society through dynamic responsive regula-
tion rather than static formalized regulation. The cumulative creation of responsive regulatory the-
ory has been a challenge to define, given its emergent and circular, rather than static and linear,
nature. Yet, the essence of this dynamic regulatory framework is as broad as it is clear: learning and
growth through norm clarification, responsibility and education as a foundation for human capacity
building—at an individual, community, professional and institutional level (J. Braithwaite, 2002,
2011,2016,2017,2018).

Responsive regulation is about listening to the wisdom of practitioners in regulatory agencies,
business and advocacy groups to discover deep structures of theoretical meaning in their strug-
gles. ... The idea of responsive regulation . . . is that wisdom grounded in practice leads theory;
then that theory provides better lenses through which to see and transform practice. The gifts we
scholars give, at their best, add a little yeast to that noble process.

(J. Braithwaite, 2018, pp. 69-118)

This chapter aims to contextualize the potential of the nine heuristics of responsive regulation in the
context of the 2011 Vancouver Stanley Cup Riot.

Context over Precedent: Active Engagement

Precedent is a normative legal instrument in formalized regulatory capacities, as demonstarted in
the sentencing proceedings of the 2011 riot cases. The prosecution and conviction of as many riot
participants as possible was defended by Crown Counsel on the grounds that such a response was
“required in the public interest” and necessary to ensure consistency with precendent established in
R v Loewen (1992).The appellant, George Loewen, was charged with two counts of mischief and one
count of participating in a riot, following the 1991 Penticton, B.C,, riot. In sentencing, the judge
acknowledged that Loewen, under “normal” circumstance, would not receive a custody sentence,
given he was 18 years old at the time of the offense, carried no criminal record, pled guilty early
on in the trial, expressing remorse throughout his court hearings. Yet, Loewen was sentenced to
12 months in prison. Although his case was later appealed, and his sentence reduced to 6 months,
in conjunction with one year of probation and 150 hours of community service work, the judge
ruled that the imposition of a custody sentence remained appropriate in the circumstances—given
Loewen’s participation in a riot.
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The precedent logic of the Loewen decision for the 2011 Vancouver rioters is that the sentencing
principle of general deterrence and, to a lesser extent, the related sentencing principle of denunciation, must
take precedence above all others when sentencing an individual charged with participation in a riot:

This is not the time for unwarranted leniency nor by the same token for unwarranted severity.
Care must be taken at the same time to preserve the message of general deterrence.
(at para 46)

In the context of this sentencing aim, Loewen’s custody sentence is not unusual, as it is typical practice
within Canadian case law for the sentencing aims of general deterrence and denunciation to be fulfilled
through the imposition of a custody sentence. What sets Loewen apart from similar cases as the leading
precedent for sentencing riot participants is that the accused in this case was specifically acknowledged
as a young, first-time offender during the sentencing process. In cases where these mitigating fac-
tors are present, it is the sentencing purpose of rehabilitation that must, ordinarily, be prioritized over
general deterrence and/or denunciation, which then typically renders consideration of a custody sentence
inappropriate. Loewen thus set the important and atypical precedent that, in the unique circumstance
wherein an individual is charged for participating in a riot, the achievement of general deterrence must
be considered the primary guiding principle during the sentencing process even when the presence of
mitigating factors would ordinarily require a focus upon rehabilitation instead:

Taking into account all of the foregoing circumstances I am of the view, that in this case the
sentencing principle of not imposing a custodial sentence upon a first-time offender must yield
to the imposition of a custodial sentence that will recognize the principle of general deterrence.

(at para 50)

An exception to established case law of this magnitude can typically be justified only when the
circumstances of the case are proven to be exceptional—that is, not “ordinary”. Loewen was deemed
exceptional, and the prioritization of deterrent over rehabilitative sentencing goals deemed necessary,
due to the accused’s crimes having taken place within the circumstances of a riot. Loewen, in other
words, is crucial to establishing that the confext of a riot is an aggravating factor that heightens the serious-
ness of a given crime:

To take part in a riot is by mere presence to contribute to the excitement, fervour, intimidation
and dangerousness of the unlawful assembly.
(at para 45)

A riot is, by its very nature, a serious threat to orderly society. If riots become prevalent, they will
undermine many of the values of a free and democratic society.
(at para 47)

Crimes committed in the context of a riot thus carry both a higher degree of culpability, and more
severe consequences, than crimes committed in isolation for two primary reasons: The act encourages
others to participate, and the act forms merely part of a larger, and more destructive, public disturbance.
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The logic, thus, is that greater efforts on the part of justice officials are necessitated to deter people from
participating in them.

Responsive Regulation: Beyond Regulatory Formalism

Responsive regulation moves beyond one-size-fits-all regulatory frameworks, offering a richer respon-
siveness to context, beyond aggravating factors. Given the serious and collective nature of riots, there is
good reason to be responsive to the impact beyond a central focus on general deterrence. Responsive
regulation recognizes that dangers exist in both maximalist and minimalist deterrent response to crime
(J. Braithwaite, 2018), arguing that through community engagement offenders, together with victims
and community, learn how minimally sufficient deterrence works.

By relying on layered strategies, this approach takes deterrence theory onto the terrain of com-
plexity theory. It integrates approaches based on social support and recovery capital, dynamic
concentration of deterrence, restorative justice, shame and pride management, responsive regula-
tion, responsivity, indirect reciprocity, and incapacitation. Deterrence fails when it rejects com-
plexity in favor of simple theories such as rational choice.

(J. Braithwaite, 2018, p. 69)

Responsive regulation asks what sanction—persuasion, deterrence, incapacitation—ofters the most
promise in delivering accountability, resolve, commitment, fairness, active responsibility, norm clarifica-
tion and education? A regulatory pyramid of sanctions suggests to begin with the less interventionist
remedies at the base of the pyramid, wherein persuasion and education offer opportunities for norm
clarification that strengthens community to prevent further harm, in the context of active listening and
responsibility. Specifically, to think in context, and not impose preconceived theory (Responsive Regulation
Principle 1; RRP1).

Restorative justice is the foundation, or first stage, of a responsive regulatory pyramid, offering a
community-based process to all affected parties—victims, offenders, community and professionals:

Restorative justice is “a justice that puts its energy into the future, not into what is past. It focuses

on what needs to be healed, what needs to be repaired, what needs to be learned in the wake of

a crime. It looks at what needs to be strengthened if such things are not to happen again”.
(Sharpe, 1998, p. 5)

Sharpe (1998) offers five touchstones of restorative justice: invite full participation and consensus; heal
what has been broken; seek full and direct accountability; reunite what has been divided; strengthen the
community, to prevent further harms. Each of these elements are relevant to the experience of victims,
offenders, community and professionals in the context of the riots; in other words, street group violence.

Beyond Precedent: Collective Commitment to Listen and Learn

Akin to restorative justice, a key principle of responsive regulation is active listening, through structured
dialogue that gives voice to stakeholders; settles agreed outcomes and how to monitor them; builds commitment by
helping actors find their own motivation to improve; communicates firm resolve to stick with a problem until it is
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fixed (RRP2). In the context of the 2011 Vancouver riot, not only did we fail to actively listen and
learn from those most affected—victims, offenders, community and professionals—the courts regressed
to precedence sentencing that precedes a number of significant reforms made to the Criminal Code
in 1996, with the intention of reducing reliance upon custody in sentencing (Daubney & Parry, 1999;
Roberts & von Hirsch, 1999). Included among these reforms are the addition to the Code of a statement
codifying the many purposes and principles of sentencing (section 718), and of provisions that encour-
age the use of community sanctions in place of custody wherever offenders possess strong prospects for
rehabilitation and are not deemed to be at risk to the public (section 717; section 742). Granting these
sections greater significance is the principle of restraint now entrenched within section 718.2(e) of the
Code: “All available sanctions other than imprisonment that are reasonable in the circumstances should
be considered for all oftenders” (Manson, Healy, & Trotter, 2008). Those who took part in the 2011
Vancouver riot appear, in other words, to have been sentenced with guidance both from a leading case
which maintains that the serious context of a riot demands, under all circumstances, the incarceration
of those responsible, and a Criminal Code that calls for the very opposite: restraint. Restraint offers the
lead actors of our criminal justice system an opportunity to widen the lens of response and work from
the base of the regulatory pyramid, as a first step.

Signal Denunciation with Restraint: Sanctions that Build Capacity

Subverting the Code during sentencing does not, of course, always lead to injustice. The parity
principle—that offenders being sentenced for the same or similar offense must receive appropriately
similar sentences—is entrenched in the Code alongside the Purposes and Principles of Sentencing (sec-
tion 718), and an important part of the way in which Canada’s criminal justice system practices fair-
ness and consistency in sentencing. What matters less than the fact that sentencing judges could have
exercised judicial discretion in favoring the supremacy of the Code over the precedent set by Loewen,
then, is the larger question of why they should have: What, exactly, marks the 2011 Vancouver riot as so
unique, so special, that it deserved a criminal justice response any difterent from those which followed
the riots that came before? The 2011 riot is a unique event in Canada’s history for quite a number
of reasons. Loewen may, in isolation, closely resemble many of the individual riot cases that Vancouver
Provincial Court saw sentenced after the 2011 riot, but this matters less than the fact that the 2011 riot
itself occurred within a social and technological context vastly different from that which surrounded
any other large-scale riot that had previously occurred in Canada—and this, as we argue, necessitates a
legal response capable of adapting appropriately.

History is a very important part of context. What is a sound regulatory policy in one period of a
nation’s history will be unsound during another. Responsive regulators must therefore “think in
a stream of time” as the historians Richard Neustadt and Ernest May argue. They are detectives
who ask a lot of journalists’ questions—what, who, how, when, where, why—to get the time line
of the story.

(J. Braithwaite, 2011, p. 492)

Researchers in the social sciences have investigated for decades how and why human beings col-
lectively organize and control their own behaviors in the presence of one another. The particular
form of social disorder known as a “riot”, however, continues to be perceived with considerable lack
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of understanding, witnessed in the manner by which research and media publications alike so often
describe them as “senseless” or “pointless” (see Baron & Kerr, 2003; Forsyth, 2006; Schneider, 1992).
Knowing that individuals who instigate riots within the context of sporting events have been identi-
fied within studies as more likely than other spectators to have a history of aggressive encounters,
disorderly conduct and prior criminal convictions (Arms & Russell, 1997; Mustonen, Arms, & Rus-
sell, 1996; Roversi, 1991; Russell & Arms, 1998; Trivizas, 1980), it is to some extent understandable
that justice officials in the wake of the 2011 Vancouver riot attributed the disturbance to “criminals”,
“anarchists” and “thugs” (Wintonyk, 2011) and, subsequently, assumed that the imposition of harsh
penalties would be the only meaningful way to deter similarly violent others from participation in
future disturbances.

The rioters who participated in the 2011 Vancouver riot do not, however, appear to fit the above
profile of “veteran” rioters well-experienced in the practice of instigating crowd violence, and eager
for the opportunity to do so again. Rather, their status as first-time offenders who, by many accounts,
had only a short time before the riot been peacefully watching the hockey game, and seemed to act
impulsively and with no prior deliberation, is far more consistent with one of the most frequently cited
explanations offered by social psychologists for how otherwise law-abiding people so often become
“caught up” in riots, mobs and other forms of street group violence: that such individuals act as a result
of experiencing deindividuation, defined by Postmes and Spears (1998, p. 238) as “a psychological state
of decreased self- evaluation and decreased evaluation apprehension causing antinormative and disin-
hibited behavior”. The phenomenon of deindividuation is fairly well established, having been portrayed
in social psychology texts as having recognizable and predictable eftects on human behavior since the
1980s (see Baron & Kerr, 2003; Forsyth, 2006; Paulus, 1980; Shaw, 1981)—and although the varying
theoretical models that have been put forward over the years to explain how and why deindividuation
occurs have been both numerous and contradictory, an extensive meta-analysis conducted by Tom Post-
mes and Russell Spears (1998) concluded that anonymity, group membership and reductions in self-awareness
are strongly correlated with conformity to situation-specific norms that emerge spontaneously within
group settings—for example, the “norm” of taking part in a sports riot.

An interview by Gavrielides (2012, p. 38) with an individual charged for participation in the 2011
Vancouver riot lends credence to the suggestion made by deindividuation theories that participation in
riots may be attributable, for many, to unseen group pressures and crowd influence. When asked what
led him to join the crowd, the participant explained:

I honestly do not know what happened to me. I can’t really explain it. I rarely go downtown—I
just went for the game and when I saw lots of people rioting . . . well, it looked exciting at the
time. I joined and I remember it was as if I was watching myself do things I would never do.

Arvanitidis (2013) found similar themes in her examination of reasons for judgment given for the first
20 participants convicted for their involvement in the riot. In Peepre,” the accused was described to
have “appeared mortified by his conduct on display in the video played for the Court” (2012, para. 24);
in Williams,* the accused wrote in a letter of apology that he “does not understand how he went from
being a normal guy who went to work every day to someone who did what he did that night” (2012,
para. 26);in Dorosh,’ the accused states that “he does not know why he committed this offense and feels

like an ‘idiot’” (2012, para. 22), many others acknowledged regret, shame and took full responsibility
(Arvanitidis, 2013).
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The contextual differences between the 1991 Penticton and 2011 Vancouver riots, together with the
emerging empirical evidence on the social psychology of street group violence, was an opportunity to
signal a responsive regulatory approach that both upheld the changes to the criminal code while har-
nessing the regulator capacity of a range of stakeholders, including downtown businesses and the local
community affected. The local restorative justice network collaborated to design a process that engaged
those who resist with fairness, showing them respect by construing their resistance as an opportunity to learn how to
improve regulatory design (RRP3).

Procedural justice bridges restorative justice with criminal justice. Tyler (2006, p. 307) identified three
approaches to dealing with rule braking: procedural justice, restorative justice and moral development.

Each argues that the long-term goal when dealing with rule breaking is to motivate rule breakers
to become more self-regulating in their future conduct. This goal is undermined by punishment-
focused models of sanctioning. Sanction-based models, which dominate current thinking about
managing criminals, have negative consequences for the individual wrongdoer and for society.
It is argued that greater focus needs to be placed on psychological approaches whose goal is to
connect with and activate internal values within wrongdoers with the goal of encouraging self-
regulatory law-related behavior in the future.

More recently, Murphy’s (2017, for overview) work on policing shows that when attention is given to
procedural justice—the quality of treatment and decision making—people’s willingness to cooperate
with the police can improve as well as encourage them to voluntarily comply with the law.

This is because procedural justice can promote identification with authorities and reduce nega-
tive emotion and resistance. It can also build public perceptions of the legitimacy of authorities,
leaving people to feel more obligated to obey their instructions and laws.

(Murphy, 2017, p. 55)

Police are important gatekeepers to the criminal justice system and the regulation of civil society.

Capacity Building through Innovation that Signals a Range of Sanctions

Stephen Reicher (2011), following the 2011 London, UK, riot, argues for the importance of locating
empirically grounded explanations for why riots occur, and warns of the dangers of dismissing such
attempts at understanding as “making excuses” for people who, some insist, deserve only to be punished.
Following this astute observation, one cannot help but wonder the extent to which a fear of being
perceived as “sympathetic” towards riot participants inclined the myriad recommendation reports that
were published in the 2011 riot’s aftermath to claim, with little supporting evidence, that they already
understood why the riot occurred. Both the City of Vancouver (2011) and Vancouver Police Depart-
ment (2011) attributed blame to the availability and regulation of alcohol consumption. The Furlong
and Keefe report (2011) attributed the cause of the riot to: “People who either wanted to make trou-
ble or thought it looked like fun” (p. 1). Curiously, none of these reports sought understanding from
the very people who took part in the riot in the first place—and in the absence of their voices, these
reports’ claims are little more than baseless assumptions that lend legitimacy to long-standing punitive
justice practices (Reicher, 2016). How can we be so sure that riot participants are “troublemakers” who
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respond only to the threat of harsh penalties without first hearing their side of the story? And wouldn’t
knowing their stories—understanding what it was that caused these otherwise law-abiding young peo-
ple to turn on their own communities—strengthen our ability to respond to such events in the future?

In the context of responsive regulation active listening involves giving voice to all stakeholders
(e.g., offenders, direct and indirect victims, community, business owners; police, first responders); settles
agreed outcomes and how to monitor them; builds commitment by helping actors find their own moti-
vation to improve; communicates firm resolve to stick with the problem until it is fixed (J. Braithwaite,
2011, p. 501). Through working together responsive regulation builds capacity: praise of those who show
commitment, through support of their innovation; nurturing motivation to continuously improve; helping leaders pull
laggards up through new ceilings of excellence (RRP4).

Karstedt’s (2017) analysis of street group violence acknowledges the contagion effect, wherein
behavior spreads to proximate areas if conductive conditions prevail, suggesting lever-pulling policing
strategies based on four principles: selective focusing on known offenders; communication and dialogue
of potential escalation of sanctions; future orientation of potential criminal behavior; and broad range
and escalation of intervening actions in the case of non-compliance. Each principle is consistent with
responsive regulation.

The Opportunity to Hear from Victims—A Regulatory Signal of Support

In addition to the damage done to businesses and personal property, the 2011 riot was enormously
traumatic for many of those caught up in the chaos. Many police officers, bystanders and employees,
whose businesses were targeted, reported having been directly assaulted by rioters, some while attempt-
ing to intervene and stop them (Howe, 2013). Countless more experienced deep psychological harm
and trauma from being trapped in the vicinity of the riot, including several hundred theatergoers who
found themselves unable to safely leave the Queen Elizabeth Theatre that was situated in the riot
zone (Matas, 2011)—with among the most traumatized by the riot being those employees who found
themselves trapped inside their place of work when their businesses were attacked, including about 27
employees forced to lock themselves in the basement of a London Drugs that suffered extensive looting
and vandalism throughout the riot. It is not only through these obvious harms that victims of crime
suffer, however; as has been well documented within the dual fields of restorative justice and victimol-
ogy, crime victims are frequently denied a meaningful voice in state-based sentencing processes, leaving
them feeling dehumanized, disempowered and unable to find closure (see Strang, 2003; Van Camp,
2014,2017).

In this context, it is noteworthy that the sentencing approach taken in the 2011 Vancouver riots
did not consider reparative goals a priority. Rather, judges were primarily concerned with satisfying,
in accordance with Loewen, the overarching sentencing goals of general deterrence and denunciation
(Arvanitidis, 2013). The criminal justice system is offender centric, not victim centric; at best, victims
become witnesses to the crime they experienced. The crime is against the State. Restorative justice,
within a responsive regulatory framework, offers an opportunity to give victims a voice.

Here, we find one of the first lost opportunities to deliver to victims the restoration so many of them
may very well have desired: Many riot participants who were sentenced received not custody sentences
to be served in a custodial institution but rather Conditional Sentence Orders (CSO),a custody alternative
that allows offenders to serve out a sentence of imprisonment in the community, with mandated condi-
tions placed upon them. Because the conditions that sentences judges may attach to such orders include
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reparative gestures—up to and including participation in a restorative justice process—the creation of
conditional sentence orders is widely seen as an effort on the part of Canada’s justice system to include
restorative justice principles within the court sentencing process. Failure of the court sentencing process
to include conditions that would allow for riot participants to make meaningful reparations to both
their victims and the greater community may be attributable, in large part, to the fact that these provi-
sions remain relatively new and quite ambiguous in their application; nonetheless, it remains unfortu-
nate that the opportunity that the riot provided to clarify these provisions was not seized.

Elicit Active Responsibility

Restorative justice practice has been heavily informed by literature on the perceived deficits of retribu-
tive state-based criminal justice systems (Gavrielides, 2007), and as such, the approach focuses primar-
ily on personalizing the justice process in order to deliver healing to those harmed. Material forms
of reparation resultant from restorative processes include monetary restitution, service to the victim,
community service and apologies (see Strang, 2003;Van Camp, 2014, 2017), though typically of greater
value to both victims and researchers are the emotional benefits that restorative justice can offer. Recent
reviews have found that, across a variety of crimes and countries, many victims who choose to partici-
pate in restorative justice conferencing are satisfied with both the process and the outcomes reached,
while additional studies have shown that victims who undergo restorative justice, when compared to
those who undergo a court process alone, are less fearful of re-victimization, are more sympathetic and
less angry toward their offender and are more likely to perceive the justice process as having been fair
(Shapland, Robinson, & Sorsby, 2011; Sherman & Strang, 2007; Strang et al., 2013;Van Camp, 2014,
2017). By requiring offenders to repay their debts to their victims in tangible and meaningful ways,
offenders, too, are held accountable for their actions—and additionally, are made to take “real account-
ability” through hearing about the consequences of their offending, thus enabling them to fully under-
stand what they have done and why their actions were harmful (Shapland et al., 2011; Sherman &
Strang, 2007; Strang et al., 2013;Van Camp, 2014, 2017).

Compared to those who go through a court process alone, oftenders who participate in restorative
processes have been found to be more likely to deliver repair or restitution to victims and feel remorse
for what they have done (Shapland et al., 2011; Sherman & Strang, 2007; Strang et al., 2013). Further,
meta-analyses (Sherman & Strang, 2007; Strang et al., 2013; Wong et al., 2016) have consistently found
restorative justice to be more effective than state-based practices at lowering recidivism rates for par-
ticipating offenders.

Restorative justice conferencing now has the benefit of more numerous and more rigorous
evaluations than perhaps any other criminal justice program. Some might say the world of RJ
practice has been little influenced by this long program of research, bedevilled as it is by the
cautiousness of policymakers around the Western world about applying it to those very cases for
which research shows it to be most effective. Thus, R] is still rarely used for serious and violent
crime.

(Strang, 2017, pp. 494-495)

Given the empirical support for community-based restorative justice and the lack of empirical sup-
port for state-base punishment, there is good reason to believe that accountability and amends through
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restorative justice could elicit higher levels of responsibility post-riots. A central principle of responsive
regulation is to elicit active responsibility (responsibility for making outcomes better in the future), resorting to pas-
sive responsibility (holding actors responsible for past actions) when active responsibility fails (RRPS).

Signaling a Range of Sanctions

One way in which restorative justice could have been offered to riot participants could have been
pre-sentence or as a condition of sentencing. Put another way—one which, arguably, would have been
much more meaningful in its impact—would have been in accordance with Braithwaite (2002)’s con-
ceptualization of responsive regulation, which would see restorative justice offered as the first and primary
justice response for riot participants, and sanctions that prioritize the sentencing goals of deterrence
and incapacitation offered only when such face-to-face processes are proven inappropriate or ineffec-
tive; such a referral process is consistent with the Code, and legislated under section 717 (Daubney &
Parry, 1999). As Braithwaite (2002) argues, offering restorative justice as the default response to crime
would not only benefit individual victims and offenders, but potentially effect a grander change at
the level of societal perceptions of justice. Specifically, responsive regulation would not only legitimize
restorative justice processes in the eyes of the public, but also legitimize more punitive sanctions—as the
latter would be resorted to only when more dialogic forms of justice have failed. If community-based
restorative justice had been made available to riot participants who expressed remorse and a genuine
desire to take responsibility, those riot cases unsuitable for a reconciliatory approach could then be
processed much more speedily through state-base justice. This regulatory and collaborative process that
involves the state and civil society signals, but does not threaten, a range of sanctions to which you can escalate,
including the signal that the ultimate sanctions are formidable and are used when necessary, though only as a last
resort (RRP6).

Engage Networks that Develop Capacities and Benefits

A further rationale for community-based restorative justice, over formalized state-based justice, is the
potential it offers to reduce the fiscal cost of justice to taxpayers (see Lee et al., 2012; Matrix Evi-
dence, 2009; Native Counselling Services of Alberta, 2001). On the face of it, the operating costs
associated with restorative justice programming are typically much lower than those associated with
the conventional criminal justice system (Shapland et al., 2011). In some jurisdictions this is, in part,
because community-based volunteers and NGO staft often facilitate cases, resulting in less time, fiscal
and resource commitment compared to court, in particular costs related to legal representation (Perry,
2002). Together, the result is a more efficient justice system.

The argument for alternatives to custody when processing such a significant number of cases effi-
ciently finds even greater significance in the context of an overburdened court system. The 2011 Van-
couver riot preceded the 2012 Review of the Provincial Justice System in British Columbia (British
Columbia Ministry of Justice, 2012), which called attention to the fact that, despite a decrease in both
provincial crime severity and crime rates, the number of cases being dealt with by the province’s justice
system had risen in recent years. The resulting slowing of the processing times for these cases has also led
to increases in the time it takes to get to trial, the length of trials and in the number of cases being dis-
missed and/or stayed, all of which lead to increased processing costs as well (Tilley, 2012). The Review
(2012) concluded that enhancing efficiency, reducing court costs and decreasing the volume of cases
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entering the justice system all must be considered primary goals for British Columbia’s court system,
including advocating for restorative justice. The IRIT’ decision to sentence as many rioters in court as
possible did not aid in achieving this goal; indeed, these same limited court resources were responsible
for many charged for involvement in the riot having to wait up to 5 years for a sentence to be served.
Conversely, had a community-based restorative justice process been implemented for appropriate cases,
at the pre-sentencing stage, those cases before the courts could have been processed more efficiently
and at far less cost.

The need to consider alternatives to custody in the aftermath of events like the 2011 Vancouver riot
is heightened by the sheer volume of convictions that large-scale events like riots can bring into the
criminal justice system within a relatively short period of time—in particular, through the use of such
“crowdsourced policing” tactics as were employed in the aftermath of the 2011 riot. Included among
the IRIT’s evidence-gathering strategies was the establishment of a website that members of the public
could then use to upload photographic and video evidence from the night of the riot directly to police
(Furlong & Keefe, 2011)—a strategy that proved enormously successful, as evidenced by the fact that,
by October 31, 2011, the team had already managed to process “over 30 terabytes of data” and “over
5,000 hours of video” (Vancouver Police Department, 2011). In this unexpected way, the 2011 Van-
couver riot proved to be notably different from previous riots in Canada’s history by the thousands of
individuals present at the disturbance who had on their personal portable devices equipped with photo
and video capabilities, which were made use of to obtain visual evidence of the rioters’ behavior. The
precedent set by Loewen did not account for this rapid and significant change in the ease with which
incriminating photographic and video evidence from large-scale public disturbances could be obtained
by members of the public and made available to police: indeed, Loewen makes far more sense when
accompanied by the expectation that a city-wide riot will see a few dozen participants sentenced at
most; less so when that number increases to a few hundred.

Finally, the reaffirmation, at a time of potential reforms, that individuals charged with participating in
a riot must be sentenced in accordance with the aims of general deterrence and denunciation, and that
the context of the riot necessitates a custody sentence even when mitigating factors are present, has set
a precedent that limits the extent to which rehabilitative and restorative measures can be pursued if—or
when—~Canada experiences another riot of this size and scale again. This is a substantial consequence
given the effort and expenditures now known to have gone into bringing participants in the 2011 riot
to justice—indeed, one may argue it to be flat-out unsustainable when criminal justice resources are
inherently limited. Are justice officials to continue to press charges and recommend hefty custody sen-
tences for all identified participants in large-scale criminal events that follow the 2011 Vancouver riot, in
accordance with a decades-old precedent from a technological era that saw the capacity for community
vigilante justice far more underdeveloped than it is today?

Riots have direct impact, along with secondary and tertiary impact. The impact on a justice system
already working at capacity was significant, and impacted other cases before the courts. The stain on
the justice system—both financial and operational—could have been lessened through engaing wider
networks of justice actors, particularly community-based partners, including restorative justice provid-
ers. A central principle of responsive regulation is harnessing network pyramidal goverance by engaging wider
networks of partners as you move up the pyramid (RRP7). Given this principle, community-based restorative
justice providers could have been used at any stage of the justice response. For example, in the context
of breach of sentencing conditions, community-based restorative justice providers could work with
courts, probation and police to harness active responsibility and direct accountability.
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Signal Support and Education to Riot Participants

While the IRIT eagerly crowdsourced photo and video evidence from riot witnesses in the weeks
that followed the riot (Schneider & Trottier, 2012, 2013), vigilante efforts with similar aims sprang up
simultaneously on social media platforms. In the mere hours that followed the riot, public groups on
the social media website Facebook with names such as “[the] Vancouver Riot Wall of Shame”, “Van-
couver Riot Pics: Post Your Photos” and “Report Canuck RIOT Morons” were created to enable
those present at the riot to upload photographs, videos and any other evidence incriminating to alleged
rioters (Robinson et al., 2011). Consistent with the IRIT’ goals, the stated intent of these groups was
to expose rioters in a public venue in order to coerce them to turn themselves in (and, later, to assist
the IRIT in their investigative efforts). Yet almost immediately, those who joined the groups took to
using them for a second purpose: to unreservedly insult, shame and even threaten those suspected of’
having participated in the riot (Beaumont, 2011; Dhillon, 2011). On some occasions, this “naming-
and-shaming” escalated to the degree that highly personal information pertaining to alleged rioters—
including phone numbers, home addresses and the names of family members—were published online,
leading many of these individuals to fear for their personal safety (Mann, 2011; Ryan, 2012). Harris’s
(2017) analysis of “naming-and-shaming” suggest that while these strategies tend to focus on social
impact—Iloss of face or humiliation—the role of shame is much more complex: “Shame is invoked
when individuals question whether they have violated their values and, when experienced, represents a
threat to the person’s sense of who they are” (pp. 70-71).

Studies that have since examined the purpose that these acts of “naming-and-shaming” served for
those who took part suggest a key function in helping participants rebuild and reaffirm a sense of shared
community identity (see Lavoie et al., 2014; Schneider & Trottier, 2012, 2013)—and further, that this
identity reaffirmation process altered not only how those who took part in it viewed themselves, but
also those individuals who participated in the riot. Schneider and Trottier’s (2012, 2013) qualitative
examinations of user responses to the 2011 Vancouver riot on the social media website Facebook, for
example, found that the riot was perceived as threatening to the identities of other social media users,
and that users coped with this threat by collectively using social media to redefine and reinforce their cur-
rent social identities in ways that highlighted their superiority relative to the “other” group—that is, the
rioters (see also Branscombe et al., 1999; Branscombe & Wann, 1994; Ellemers, Spears, & Doosje, 2002;
Ethier & Deaux, 1994). Focused on what was arguably the largest and most popular Facebook group
for posting photos and video evidence incriminating to rioters following the riot—a group named
“Vancouver Riot Pics: Post Your Photos”—they found that many of the examined posts saw users post
to the group purely to reaftirm and validate the social identities of one another via labels such as “real
Vancouverite”, “Canucks fan”, “real fan” or “true fan”, and that these labels were used to portray the
“in-group” (“real Vancouverites” or “real fans”) in a favorable light, while derogating the “out-group”
(participants in the riot). Arvanitidis (2015) found that language indicative of social identity threat had
notable overlaps with language both indicative of feelings of shame and embarrassment, and language
indicating support for punishment.

There is no disputing that those who took part in these public humiliation tactics are responsible
for their own actions; yet there is an argument to be made that responsibility must also be shared by
those with the powerful voices in the aftermath of the riot, who also were some of the earliest cam-
paigners for the now-accepted narrative of a “world-class” city victimized by “criminals”, “anarchists”
and “thugs”—though not, interestingly, the thousands of hockey fans well known to have been present
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prior to the riot. News stories and editorials discussing the riot in the days that followed were heavy
with emotional language indicative of shame, embarrassment and anger, though none top the TVancou-
ver Province’s front-page headline of “Let’s Make Them Pay” (Beasley-Murray, 2011)—an impassioned
encouragement for online vigilantes to continue to post images and videos of alleged rioters, in shame-
less disregard for the criminal justice system’s presumption of innocence. It comes as little surprise, then,
that Schneider and Trottier (2012, 2013)’s research found many users who posted to the “Vancouver
Riot Pics: Post Your Photos” Facebook group believed the group to have been surveilled by members
of the IRIT, and that their actions provided direct assistance to the IRIT’s investigative efforts.

Those with the most powerful voices in the aftermath of a community-wide criminal event have a
social responsibility to consider how the imposition of unfounded labels like “hooligans” and “thugs”,
and the use of novel evidence-gathering tactics like “crowdsourced policing”, legitimize those dan-
gerously unregulated forms of self-surveillance and community vigilantism that were witnessed in
the aftermath of the riot (see Kohm, 2008; Trottier, 2012). Perhaps more importantly, they must also
recognize that, insomuch as the myth of “us. vs. them” provides a convenient way to legitimize the
harsh punishment of those involved in the riot, it creates just as immense an obstacle to their eventual
reintegration back into their communities. The hundreds of first-time offenders sentenced for their
participation in the 2011 riot must now contend not only with the burden of a criminal record, but
also the unshakeable stigma that comes from being labeled a much-reviled “rioter”—one that no
amount of evidence to the contrary may ever be able to shake (Dripps, 2003). The regulatory capacity
of those in power would be more productive to signal the preference to achieve outcomes by support and edu-
cation that builds capacity to self-regulate for the normative good (RRP5). Rather than amplifying regulatory
mechanisms that stigmatize and exclude, responsive regulation puts resources into a future that supports
self-regulation through processes of support, education and reintegration that build human capacities.

Learn, Evaluate, Communicate

The foundations of responsive regulation, together with restorative justice, are learning and growth that
fosters responsibility and human capacity building at the individual, community and professional level.
Besides the significant fiscal and operational costs and burdens of the criminal justice response to the
2011 riots, there have been significant costs to human capacity building, particularly for those sentenced
and victimized. We have yet to learn the true impact of the effect of the riot on individuals—victims
and offenders—along with community. No report, to date, includes their voices (Reicher, 2016). This is
a significant step to building understanding to prevent such harm from happening again.

The report on the 2011 riot prosecutions concludes with the assurance that “considerable resources”
were spent to hold those who took part in the riot accountable, and with the hope that these prosecu-
tions “will deter—even prevent—the reoccurrence of events like the 2011 riot” (British Columbia
Ministry of Justice, 2016, p. 20). It’s a normative ideal, but one that also sidesteps the rather awkward
reality that the 2011 Vancouver riot was far from novel—evidenced not only in the riot that took place
only 17 years earlier in 1994, but in the many football and hockey riots that preceded it as well. Indeed,
what perhaps truly marks the 2011 riot as unique when compared to the disturbances that came before
was the far more evident effort that followed, on behalf of both law enforcement officials and the com-
munity at large, to protect Vancouver’s reputation as a “world-class city” by any means necessary. The
street group violence eroded the pride Vancouverites held. Through swift punishment, and subsequent
public humiliation of those deemed “unworthy” by both the criminal justice process and the public, the
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response alienated those deemed not fit to belong to the “real Vancouver”. Perhaps the biggest failed
lesson made in the city’s response to the riot, then, was the greater failure to recognize a deeper value of
a “world-class city” that nurtures belonging and inclusion for all citizens. Our response to street group
violence offers those impacted an opportunity to collectively denounce the behavior and stand up for
the values that make a city great. This includes those who make decisions that threaten social order or
those who suffer the most harm—and to realize that “real” cities, including the “real” Vancouver, have
riots—as they also have social tensions, social divisions and crime.

AVancouver that truly wants to prove itself to be a “world-class city” and set an example for the rest
of the world should perhaps consider doing so not by publicly shaming and excluding wrongdoers in
a continuous effort to uphold a perfect public image, but through recognizing that “real” communi-
ties include even those who have done wrong—and that they are strengthened in their recognition
that preserving the potential that lies within each and every member of their community is worth far
more than the desire for retribution. To be a resilient city we must learn and grow together. Resilience
comes from reflecting on and learning from our own actions and inactions. It comes from leaning into
difficult conversations, wherein we learn, evaluate how well and at what cost outcomes have been achieved and
communicate lessons learnt (RRP9). There is good evidence that the community does have a role to play
in closing the gap between individuals and those who regulate them (V. Braithwaite, 2017).

At the level of the criminal justice system, this may very well require an embracing of a “tripartisan”
approach to justice—one that recognizes justice to be more than simply an exercise in handing down
punishment, to instead be an opportunity for norms-clarification that is accomplished only through the
involvement of community and the reframing of justice as an exercise in democracy.
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FAMILINESS AND RESPONSIVENESS OF
HUMAN SERVICES

The Approach of Relational Sociology

Elisabetta Carra

Introduction

Within the framework of relational sociology, a body of studies and research has shown that as
regard to both social policies and human services, the most promising models were family-focused.
Familiness has become a distinctive feature of the relational approach to the study of welfare sys-
tems and human services. After an examination of literature on family-based approaches and wel-
fare regime models—with particular attention paid to processes that trend towards what is called
defamilization—the relational sociological approach is presented as a theoretical framework for
evidence-based family-centered practices. An exploratory model for analyzing familiness of services
and practices is described. In conclusion, an example of a responsive regulatory pyramid is provided
that maps possible pathways towards familiness and suggests ways to regulate ever-present risks of an
escalation of defamilization.

Familiness and Responsiveness of Human Services:
The Approach of Relational Sociology

In recent years, studies in the relational sociology framework (Donati, 2014a; Donati & Archer, 2015;
Donati, 2015)" have increasingly revealed strengths of family-focused policies (Carra, 2016b; Donati,
2012c¢) or family associations (Carra, 2017; Donati & Prandini, 2007). Good practices in services to the
family (Carra, 2014a), familiness®, has become, little by little, a distinctive relational genre in the study of
welfare systems and human services: Familiness is a quality that is shown empirically to add value (Carra,
2012b; Carra & Bramanti, 2017; Donati, 2012a).

Interest in the concept of familiness has advanced in parallel with increasing reassessment of the
influential classification of welfare regimes developed by Esping-Andersen (Esping-Andersen, 1990):
this is based on a negative ideological vision of the family, leading to the classification of Mediterranean
welfare systems as “familistic” and to advocate their defamilization (Donati & Prandini, 2007), through
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provisions and practices which make wellbeing independent from family and intergenerational rela-
tionships (Lohmann & Zagel, 2016; McLaughlin & Glendinning, 1994).

Within the relational approach, familiness can be seen as a logical conclusion of the debate on the
personalization of welfare provision (Barnes & Prior, 2009; Duffy, 2011; Prandini & Orlandini, 2015;
Sabel et al., 2010).

Personalization, an innovative model to design human services, has started to spread in European wel-
fare regimes since the early 2000s (Needham & Glasby, 2014): referring to ‘person’ rather than an indi-
vidual highlights that the human being is a subject embedded within a network of relations, beginning
with the family, which firstly mediates between its members’ wellbeing. It entails, on one hand, the need
to tailor a service on users’ personal features and, on the other hand, the propensity to address their needs,
by enabling relational processes, based on co-design and co-production (Andersen, 2007).To personalize
welfare systems public authorities, third-sector organizations and social professionals should “reset” their
identities, their functions and roles, in order to enable their users to take every opportunity that social
innovation provides: so-called flourishing, Aristotelian happiness (eudaimonia), the ultimate good for the
human being, conceived as the full realization of all her capabilities (Stiglitz, Sen, & Fitoussi, 2009).

The drive to personalization originates from the post-modern process of “individualization” (Beck,
1992; Beck & Beck-Gernsheim, 2002). Within the area of human services it has caused an unstoppa-
ble momentum to provide even more specific, fragmented and standardized services: this is leading to
an endless decomposition of individuals’ needs, whilst the person’s unity and capabilities are liquefied
(Bauman, 2001). Prandini and Orlandini (2015)—referring to literature on co-production of goods
and services (Bovaird & Loeffler, 2012; Needham, 2008;Verschuere, Brandsen, & Pestoft, 2012)—argue,
on the contrary, that personalization actually requires a more participative way of providing welfare
services, based on the engagement of subjects with their own networks of relationships.

Hence, the family network must be primarily involved, since family is the first provider of strongly
personalized care: in this respect, familiness ought to be considered the highest level of personalization
(Carra, 2003, 2013). Nevertheless, within the relational approach, awareness is growing that familiness is
an ambiguous concept as well as ideologically contested (the above-mentioned defamilization trend).
It appeared necessary to conduct a deep analysis of literature on family-centered practices, in order to
find sound arguments for this model.

From another perspective, studies on responsive regulation (Braithwaite, 2011; Drahos, 2017) pre-
sent strong similarities with narratives of personalization and co-production. Personalization and co-
production undoubtedly resemble some of the nine principles of responsive regulation (Braithwaite,
2011): the second (“actively listen”, “give voice to stakeholders”, “settle agreed outcomes and how to
monitor them”, “build commitment”); the seventh (“engage wider [and wider] networks of partners”;
the eighth (“elicit active responsibility”); and the ninth (“learn [by doing]”).

Starting from these premises, the structure of this chapter shall be as follows: (1) after an examina-
tion of the family-based and evidence-based literature; (2) the defamilization model will be discussed
and a theory of family social capital as a fundamental resource for society will be argued; (3) then, the
relational sociological approach will be presented as a theoretical framework for evidence-based family-
centered practices; (4) finally, an exploratory model for analyzing familiness of services and practices
will be illustrated. Concluding (5), a proposal of a responsive regulation pyramid for familiness will be
provided, in order to draw up the road map towards familiness and the ever-present risk of an escalation
of defamilization.
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Whole-Family Approaches and the Family Impact Lens: Evidence-Based
Supports to Familiness

Within the relational sociology framework, the case for promoting familiness of policies and programs is
supported through top-down arguments, looking at family relationships as an essential factor of society
that must be acknowledged, promoted and enhanced. Considerable research shows bottom-up that
whole-family approaches tend to be more effective than individual-based strategies (Morris et al., 2008),
especially when family impact is adopted as a lens for policies and practices (Bogenschneider et al., 2012a,
2012b; Epley, Summers, & Turnbull, 2010).

Whole-Family Approaches

In the late 1990s a substantial body of research and literature outlined the value and effect of involv-
ing children’s networks in child welfare services (Morris & Burford, 2007). In this perspective, the
UK Children Act 1989 (Department of Health, 1998) stated that children are best supported within
their networks. Similar conclusions were reached in the US, where several studies found that having
social supports is associated with positive outcomes in prevention and intervention in health, edu-
cation, justice and child welfare (Biegel, 1984; Burford & Hudson, 2000; Collins & Pancoast, 1976;
Kemp, Whittaker, & Tracy, 1997; Werger, 1994; Whittaker & Garbarino, 1983). Primarily narrowed to
childcare (Broad, 2001; Bullock, Gooch, & Little, 1998; Thoburn, Lewis, & Shemmings, 1995), whole-
family practices have gradually included families who, in a broad sense, were experiencing multiple
challenges. In 2008, the UK Cabinet Office published Think Family: A Literature Review of Whole Family
Approaches (Morris et al., 2008) and this encouraged policies and practices based on a more holistic and
contextualized understanding of people’s lives and more joined-up approaches to delivering services
(Tew et al., 2015).

Morris and Burford (2007) reported that whole-family approaches suftered a slowdown, due to the
difficulties in agreeing on which dimensions were most important.

In 1996, after analyzing a wide literature, 10 recurring standards of family centeredness were identi-
fied by Allen and Petr.” Based on such indicators, a broad and widely shared definition was provided:
“Family-centered service delivery, across disciplines and settings, views the family as the unit of atten-
tion. This model organizes assistance in a collaborative fashion and in accordance with each individual
family’s wishes, strengths, and needs” (Allen & Petr, 1996, p. 64). More than 10 years later, a new review
reduced standards from 10 to 5,* noting that “inclusion of family choice and a strengths-based per-
spective in definitions of family centeredness has increased whereas family as the unit of attention has
declined” (Epley et al., 2010). The latest research has outlined the relevance and the discriminatory role
of social capital (Malin, Tunmore, & Wilcock, 2014), understood as an asset or a hindrance to take into
account in designing an intervention. In this direction, other researchers (Epley et al., 2010) point out
that evaluation systems of interventions addressed to families with children generally assess only child
outcomes and not family outcomes as well.

In Italy, the National Observatory of the Family had been supporting for some years research on
good practices, based on the involvement of the family network (Carra, 2008a, 2014b; Carra & Pavesi,
2015; Donati, 2012a): however, they have remained localized experiences without undergoing an evalu-
ation research process, despite the Italian government in 2012 passing a National Plan for the Family,
providing expressly family-based services and regular assessment of the results.
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From Individual Impact to Family Impact

As stated above, the latest trends in family-centered conceptualizations call for not only child outcomes
to be assessed, but also family outcomes. Along these lines, a model has developed in the US since 1988°
by the Family Impact Institute which seems to meet this requirement through strong arguments based
on extensive empirical research and field trials, showing the close interconnection between personal
and family wellbeing and the necessity to implement policies explicitly addressed to the family.

The Family Impact Institute over the years has provided many tools to guide the design and assess-
ment of legislation and programs, to get a positive impact on family relationships (Bogenschneider
et al., 2012b). The family impact lens consists in five evidence-based principles (family responsibility,
family stability, family relationships, family diversity, family engagement), each linked to a set of check-
lists to be used for designing and analyzing policies and practices.

Ultimately, the most eye-opening findings imply standards for family-centered practices (Allen &
Petr, 1996; Epley et al., 2010) and family impact principles (Bogenschneider et al., 2012a, 2012b). The
latter do not merely foreshadow standards for family-based practices, but go beyond, by empirically
supporting the need that family must be the cornerstone of policies and programs, in strong harmony
with the relational perspective.

It should be into account that all these approaches are informed by family systems theory (Bowen,
1974; Brofenbrenner, 1979; Minuchin, 1974): it holds that individuals can best be understood within
the context of the immediate systems with which they interact, and it therefore considers multiple and
inter-related influences on individual and family outcomes (Ooms, 1984). According to relational soci-
ology, this vision appears still inadequate to provide well-founded reasons to support theoretically the
effectiveness of whole-family practices and their positive impact on family relationships.

Defamilization, Welfare Regimes and Family Social Capital

Before entering into the relational approach, specific attention must be paid to the defamilization
model, insofar as it could undermine family-centered approaches.

Defamilization is a goal of those welfare regimes which strive to make individuals independent from
family and intergenerational relationships (McLaughlin & Glendinning, 1994); (Lohmann & Zagel,
2016). As shown by Donati and Prandini (2007), it is based on a vision of the family, the so-called
amoral familism (Banfield, 1958), looking at family social capital as a hindrance rather that a facilitator
of societal wellbeing.

The most widespread classification of welfare regimes distinguishes between liberal welfare typi-
fied by Anglo-Saxon countries, socialist welfare typical of the Scandinavian countries, conservative or
corporate welfare typical of the countries of central Europe and the so-called familistic welfare in the
Mediterranean countries (Esping-Andersen, 1990). This classification is often read to imply a negative
ideological vision of the family and adopts an individualistic philosophy that leads to considering the
Scandinavian model [but this is conceived as a socialist model that therefore does not fit with individu-
alism| as preferable and foreshadows the defamilization of Mediterranean regimes (Esping-Andersen,
1999, 2009). Goods and care services provided by families should be replaced by public facilities, in
order to increase a wider and more significant participation of married women in the labor market. The
countries following this path would be those reaching higher levels of decommodification, solidarity
among citizens, equality and individualization. This model is known as the Scandinavian paradox of
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statist individualism (Berggren & Tragirdh, 2011; Daun, 2010; Tragirdh, 2014) or solidaristic individu-
alism (Movitz & Sandberg, 2013): according to this perspective, a strong state and a strong individual
are not mutually exclusive, since state interference can strengthen personal autonomy. The concept is
mainly used with reference to the Swedish welfare state, one of the most advanced in the world, in
which socialism does not mean collectivism, as welfare policies and family law are aimed at making
individuals autonomous from family (women from men, children from parents, elderly from young
people), church and private charities.

In the social democratic Scandinavian culture, we can find underlying credit for the thesis of amoral
familism (Banfield, 1958), which—beyond the intentions of Banfield—tended to discredit the family
role in creating public good, by pitting family norms against community norms. The family seems to
play a merely secondary role in research and literature on social capital: most authors tend to share the
(sometimes implicit) idea that the degree of cooperation, trust and solidarity developed in the family’s
inner dynamics is inversely correlated with the family building social capital for the public sphere. As
Coleman (1988, 2000) stated, family capital has an important function in building the new generation’s
human capital; however, he pointed out that strong families are becoming ever more residual in West-
ern countries and their crucial role of social capital generation has to be replaced by some substitute
formal organization. While Putnam (1994, p. 73) asserted that family is “the most fundamental form of
social capital” (p. 73), he did not detail how the family supports social capital. His approach (1994) is
based on civic involvement, cooperating horizontal connections, generalized trust and associative life.
Family is instead associated with “familism” in Putnam’s approach, which in turn is associated with
lack of generalized trust and lack of cooperating horizontal networks. Familism is a “private” case in its
“expressive” nature on this view of social capital, and should not influence the system’s “instrumental”
orientation (Cartocci, 2002).

On the contrary other studies and research (Edwards, Franklin, & Holland, 2003; Franklin, 2004;
Mutti, 2003; Sciolla, 2003; Stone & Hughes, 2000, 2002) have explored the connections between social
capital in the family and civic and social commitment. Empirical evidence shows that the family’s social
capital—defined as the reciprocal orientations of the family’s members which are able to generate
trust and therefore cooperative actions (Donati, 2013)—is intimately connected to the emergence of
pro-social attitudes in individuals, particularly in terms of social trust and participation in civil associa-
tions (Donati, 2003; Prandini, 2003, 2005). Thus relational sociology considers family bonds as a sort of
‘paradigm’ of social capital, as the original place of trust and cooperation among members (Donati &
Prandini, 2007; Donati, 2014b). In this perspective, defamilization cannot be the aim of a new welfare
model (Donati, 2012b): family relations and their wellbeing are the cornerstone of policies, programs
and practices (Bogenschneider et al., 2012b; Bogenschneider & Corbett, 2011). This can be argued
based on the idea of relational wellbeing and relational reflexivity, illustrated in the following pages.

A Theoretical Framework for Evidence-Based Family-Centered Practices:
Relational Sociology

Within contemporary sociological debates, Archer’s morphogenetic theory (2003) and Donati’s (2010)
relational approach provide the theoretical framework and the conceptual categories to support the
idea that individuals’ wellbeing is closely interwoven with their family relationships’ wellbeing and it
cannot be pursued unless a family lens has been adopted and the whole family is engaged in the process
of producing wellbeing (Carra, 2012a, 2013).
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Referring to Archer’s and Donati’s theoretical approaches, individual welfare aspirations can more
easily be pursued when the subjects establish trust-based cooperative networks to include as many
people as possible as facilitators of reciprocal life projects (Carra, 2008b). The argument moves from
the consideration that any individual’s welfare project is an action tending to social change, by turning
uneasiness into comfort, or preventing future uneasiness.®

Archer (1995, 2003) sees morphogenesis as the result of a corporate agency of social subjects, that
is, a joint action with other people, initiated by individual agents to change the structural and cultural
conditions considered inadequate with respect to personal interests. Within socio-cultural interaction,
groups and individuals mobilize resources and form alliances in their pursuit of material goals and
reflexively constituted ideals: the possibility to start a social change (morphogenesis) depends on each
person’s will to initiate a joint project (a corporate action) together with others with a similar interest
in making their way of living (modus vivendi) sustainable.

According to Donati, Archer makes a fundamental contribution to the understanding and manage-
ment of the relationship between care giver and care taker (Donati, 2006): practitioners and users, through
their reflexivity, can mobilize the resources present in society in order to fulfill their own plans; thanks
to her competence, a practitioner can base her own project on more effective strategies than the users
can. However, a change process (morphogenesis) could only take place if the operator’s and user’s pro-
jects meet within a corporate form of agency.

In the light of Donati’s relational perspective, human beings are essentially in relationship; thus, the
sustainability of a subject’s projects is closely linked to the choices made by other subjects: an inextricable
web of resources and projects makes people interdependent; individuals can be potential facilitators to
each other, as long as they keep a cooperative, rather than competitive, attitude. Reticularity can be a
trap of mutually hindering projects, or a support if the nodes become opportunities for corporate agency.

To transform the network into a resource, cooperative skills must be promoted, showing that the
possibility to fulfill personal aspirations increases if each person acts cooperatively within their primary
networks and life communities. In this perspective, social interventions must feature a sort of dialogical,
relational reflexivity, as suggested by Donati (Donati, 2010). It can emerge from a fabric of relationships
characterized by trust, cooperation and reciprocity, that is, by the presence of social capital (Carra,
2008a,2017; Donati, 2014b). In other words, a modus vivendi can be sustainable only if people offer and
receive support reciprocally in order to pursue this sustainability.

As regards the practitioner-user relationship, the final product of a shared project will belong to
neither of them but to their relationship, and will be a form of wellbeing coinciding with neither’s expec-
tations but transcending both. Donati calls it “relational good” (Donati, 2012, 2016, 2017), a concept
reminiscent of that of “social justice as a virtue” (Novak & Adams, 2015), required by responsive regula-
tory practices in both practitioners and family members (see Adams, Chapter 6 this volume). Moreover,
relational reflexivity involves all subjects within the operator’s and recipient’s relationship network
(other professionals and services, the beneficiary’s family and members of her network): where rela-
tionships work towards a common good, each node in the network receives positive feedback. Hence,
interventions aimed at producing/recovering wellbeing operate through relationship networks, need-
ing a cooperative orientation towards reciprocity (Folgheraiter, 2003, 2007).

The Importance of Family Relationships

Among social networks, in the relational perspective, the family is a crucial one, the matrix of all social
bonds: it is the place where subjective and inter-subjective rights are mediated; where an individual first
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experiences the need to be supported and give support; where cooperation is needed to achieve super-
individual goals; where one learns that cooperation to produce a common good generates wellbeing for
oneself too (Bosoni & Mazzucchelli, 2016; Rossi & Carra, 2016). Such ideas go beyond family system the-
ory (Bowen, 1974; Brofenbrenner, 1979; Minuchin, 1974) that highlights the interconnectedness among
social systems, but sees family only as an intermediate concentric circle between individual and society.

The family is a sui generis relationship—as Donati (2012c¢) suggests—because in it an inter-gender,
inter-generational mediation takes place, as well as one between the individual and society. Further-
more, the family represents a sort of island within post-modern society: it is, in fact, a sphere of relation-
ships oriented towards the totality of the human person (Donati, 1995). Today’s complex, fragmented,
individualized society tends to lose sight of the person (Luhmann, 1988) while focusing, instead, on
social roles: a firm’s employee, a service user, a doctor’s patient, a schoolchild’s parent. Within the fam-
ily alone all these different roles are reassembled as belonging to one subject, such as a working father,
who needs to contact public services to obtain assistance, is affected by a certain pathology and must
therefore see a medical doctor, and has a child who goes to school; within a family there will be an
overall wellbeing situation if all members, by reassessing their own expectations according to others’,
can help build a balanced solution that is sustainable in its entirety, rather than individually. The family
experiences this composition as either sustainable or non-sustainable. Thus, family represents primary
social capital: social interventions should aim to strengthen it in se (Donati & Prandini, 2007), and not
consider it instrumentally, as a means (Malin et al., 2014).

The solutions to the serious problems affecting today’s families will not come mainly from profes-
sional services or even public programs: instead, each family in the community and each subject within
it should take personal action and feel responsible for providing her own specific, irreplaceable contri-
bution. This perspective has strong similarities with the model of Recovery capital (Cano et al., 2017)
where the heart of a strengths-based care system derive from personal, family and community social
capital (see Best and Musgrove, Chapter 12 this volume).

An Explorative Model for Analyzing Familiness

According to the evidence-based literature, reinterpreted in the light of the relational approach, a
model—currently still in the developmental phase—is being used to outline familiness of human ser-
vices and practices.

Relational sociology utilizes a classic conceptual framework, the AGIL scheme drawn up by Parsons
in 1937, and interprets it as a “conceptual compass” which allows the sociologist to orient himself or
herself in the context of a potentially open-ended reflection (multidimensional and contingent) on
society and social phenomena. AGIL analyzes a relationship in order to understand whether, how and to
what extent they are present, how they relate to each other, how they influence each other and finally
which configuration the observed relationship actually has. AGIL identifies the relational conditions in
which a social phenomenon emerges: in this case, the familiness of an intervention or a human service.
According to Donati (2010), every phenomenon or sociological concept always is a combination of
structural (religo) and cultural dimensions.” Thus, AGIL is constituted by the two axes East-West and
North-South of the compass: on the two poles (A-I) of religo, there are structural/functional resources
on A and internal regulation on [; on the two poles of refero (L-G), there are on L culture, meanings,
symbols, values that steer the relationship and the goals of the relationships on G.
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It is time to apply AGIL to familiness, that is, to identify which are its resources, its rules of func-
tioning, its culture and its goals. In order to accomplish this task, it is necessary to take into account:
standards of family centeredness (Allen & Petr, 1996; Epley et al., 2010; Malin et al., 2014; Morris et al.,
2008; Morris, 2012); family impact principles (Bogenschneider et al., 2012a); dimensions of family
social capital (Carra, 2017; Donati, 2014b); some key concepts of personalization such as flourishing
and capabilities (Stiglitz et al., 2009), co-design and co-production (Bovaird & Loeftler, 2012; Need-
ham & Glasby, 2014; Needham, 2008; Prandini & Orlandini, 2015;Verschuere et al., 2012); principles
of responsive regulation (Braithwaite, 2011); and the concept of relational reflexivity (Donati, 2014a).

All of these elements can be consolidated in the following requirements of familiness:

e to include social networks and primarily family relationships;
*  to give voice to stakeholders;

*  to rely upon a dialogical relational reflexivity;

*  to empower and enhance users’ capabilities;

*  to impact on the whole family;

*  to expand family social capital.

Four questions can enable reorganization of this multidimensionality through the AGIL compass
with respect to:

1. Structural dimensions (religo):

*  A: who designs, realizes and assesses the intervention? Individuals alone, people in relation-
ships, families, networks of families?

e I:how are they engaged in the intervention? Do stakeholders have a voice or are they banished
to a passive role? Is a dialogical reflexivity played by professionals and users?

2. With respect to the cultural dimensions (refero):

e L:which is the approach to the problem? Are users’ capabilities considered a good to enhance?
*  G: what is the purpose? Individual wellbeing or relational wellbeing? Is family social capital
eroded or expanded? Is there a positive impact on family relationships?

Considering A, there could be interventions whereby the designer is a single professional, or a team
of professionals, or a professional and a user together, or a professional/a team with a user/many users
in relationships (e.g., a family/many families, families without professionals, etc.).

Considering I, stakeholders in the strict sense (troubled people human services support) could be
held in a passive position and the decision-making process could be steered only by professionals’
reflexivity; alternatively, stakeholders could have a full say and a dialogical reflexivity could be carried
out by a “corporate agency” of users and professionals.

Considering L, the interventions could aim to support and empower users’ capabilities or could be
totally substitutive and disable users and their networks of relationships. Interventions could be respon-
sive to users’ needs/expectations or they could be carried out in a standardized and impersonal way. This
is the risk of human services templates.
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Considering G, professionals could be concerned only about the impact of the intervention on the
individual: this would have the unintentional effect to erode family social capital; conversely, they could
adopt a whole-family perspective and—according to the five principles of the family impact lens—they
could strive for enhancing family responsibility, supporting family relationships, fostering family stabil-
ity, stimulating family engagement and harnessing in an engaged way the specificity of each family.

Based on the AGIL scheme, a map of familiness has been drawn up as a tool to analyze a practice or
a service: this tool is both quantitative and qualitative since methods to collect information about each
of the four dimensions have been qualitative so far; however, in order to provide a visual representation
of familiness, the researcher is required to translate the descriptive evaluation in a score within a scale
from 0 to 2, graded at intervals of .25. The four scores provide a radar graph. This visualization allows
outlines of the different shapes of familiness or non-familiness. An example is provided by Figure 5.1,
relating to an education family group conference. Radar graphs provide a visual representation of the
analysis synthetized in Table 5.1.

This constitutes the first step of a research project aimed at testing the model of familiness, apply-
ing it to family group conference (FGC). The research is part of a randomized controlled trial (RCT),
conducted in Italy between 2013 and 2015, in order to evaluate the effectiveness of the FGC in easing
discomfort of students in grades 6 and 7 (Argentin, Barbetta, & Maci, 2015). FGCs, firstly applied in
youth justice and child welfare, offer a democratic and inclusive process for family decision-making,
engaging all significant others and not just immediate family (Burford & Hudson, 2000; Burford, 2011,
2013). The FGC has now been put into use in the decision-making relating to the care of vulner-
able adults and supporting the recovery of people with mental distress (Broadhurst et al., 2010; de
Jong & Schout, 2011; Morris & Connolly, 2012). The Italian trial follows previous implementations

GOAL
@)

RESOURCES / 0 .. RULES
(A) < \ 0

v
APPROACH
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FIGURE 5.1 Graph of the alleged familiness of Education FGCs
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TABLE 5.1 Alleged familiness of Education FGC

Dimensions Scores  Explanation

RESOURCES (A) 1.25 FGC should involve family and all significant others: parents, child, teachers,
facilitator, advocate
It does not involve other families and does not foster families networking

GOAL (G) 1.625  Average between Family Impact score and Social Capital score

Family Impact 2 Average between the five Family impact principles scores

1. Family responsibility 2 FGC should avoid substitution of family in its education task

2.Family relationships 2 FGC should include whole-family relationships

3. Family stability 2 FGC should foster family stability, that could be weakened by child
discomfort at school

4. Family diversity 2 FGC should implement personalized project for each family

5. Family engagement 2 FGC should stimulate family participation in school

Social Capital 1.25 Average between Tiust, Mutuality, Cooperation scores

o Trust 1.25 FGC should reinforce trusting relations between child, parents and teachers
with a limited impact on secondary (associative) and generalized social
capital

* Mutuality 1.25 FGC should be based on a more equal relationship between all the
participants with a limited impact on secondary (associative) and
generalized social capital

» Cooperation 1.25 FGC should promote a greater school-family cooperation with a limited
impact on secondary (associative) and generalized social capital

RULES (I) 2 FGC should give voice to all stakeholders and promote a relational reflexivity
at three levels: child-teachers, family-teachers, child-family

APPROACH (L) 2 FGC should extend the family power to design autonomously an educational
project

in education, where the FGC appeared as an effective way of working with attendance and behavior
problems in schools (Argentin et al., 2015; Hayden, 2009; Holton & Marsh, 2007).

The new project should check the Family Impact of education FGCs and their ability to restore social
capital, strengthen social ties and stimulate trusting and mutually supportive relations (De Jong et al.,
2015). Qualitative interviews and focus groups will be conducted with the purpose of confirming or
not the alleged familiness of Education FGCs and to identify more analytical indicators for each meas-
ured dimension in order to rest the scoring process for the quantitative dimensions of the research on
a less subjective bases.

Conclusion: Moving Towards a Responsive Regulatory
Pyramid for Familiness?

The idea of designing a responsive regulatory pyramid of familiness immediately turned out promising,
firstly for its plasticity—it is “a cumulative creation” in Braithwaite’s words (2011). Secondly it provides
a model where opposites may have room and apparently irreconcilable elements may be composed
within a single framework. This may be the case for defamilization and familiness. Figure 5.2 mirrors the
proposals as developed by others (Dukes, Braithwaite, & Moloney, 2014; Healy, 2011).
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FIGURE 5.2 The responsive regulatory pyramids of familiness and defamilization

Thus, in the perspective of responsive regulation, social practices should always strive for a high
level of familiness, resorting to a low level of familiness (defamilization) only when there are no other
possibilities.

The path towards familiness goes down the pyramid on the right and moves up the left one, in order
to personalize services and stimulate an increasingly larger involvement of primary and secondary social
networks (Bogenschneider et al., 2012b; Carra, 2017; Morris et al., 2008; Morris & Connolly, 2012;
Tew et al., 2015).

When welfare regimes aim at defamilization, they gradually move from the acknowledgment of the
importance of family and social networks to a narrow view focused on single family members, towards
full individualization (Bambra, 2007; Chau, Foster, & Yu, 2017; Esping-Andersen, 1990; Lohmann &
Zagel, 2016; McLaughlin & Glendinning, 1994).

Although whole-family approaches have reached their peak in the first decade of the 2000s (Mor-
ris et al., 2008), subsequent studies on their implementation outlined an explicit and implicit increasing
individualization of policy and service responses in relation to families (Morris, 2012). Widening the idea
of ‘family’ beyond a narrow focus on parents (usually mothers) and parenting, or singular operator and
vulnerable adults (Tew et al., 2015) seems even more difficult. Defamilization-oriented approaches com-
bined with economic downturn has caused more individually focused services to attract ongoing core
funding, whereas innovative projects engaging with whole families receive only time-limited funding.

Referring to the Italian context, cuts to mainstream services, caused by austerity, had greatly stimu-
lated the spread of family associations, that is, families coming together to share their problems and
together find solutions to their needs (Carra, 2017). This has led to a proliferation of family-focused
practices, carried out by self-organized families. Some enlightened local authorities seized this as an
opportunity to re-conceive ways of delivering services and passed laws promoting family associations.

This could be an innovative road map to foster a bottom-up propagation of familiness in a world even
more individualized. In this perspective, it might be a positive and significant signal to the attention
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for family associations recently paid by Chilean academia (Carra, 2016a), looking at this phenomenon
as a new means to support the so-called reconstruction of we-ness (reconstruccién del nosotros) (Y évenes,
2016) within a highly fragmented and individualized society.

Notes

1. In contemporary sociology, the conviction seems to be emerging that if we are to understand ongoing socio-
cultural processes, a privileged place needs to be given to the subject of social relations (see www.relational
studies.net). In the last three decades a series of scholars have developed a “relational” sociological theory in a
more or less systematic manner: the first version was formulated by Pierpaolo Donati (Donati, 1983), and sub-
sequently other quite different versions appeared (Archer, 2012; Bajoit, 1992; Crossley, 2011; Emirbayer, 1997;
Laflamme, 1995; White, 1992). This work refers to the founder’s version, Donati’s relational sociology.

2. It is difficult to properly translate in English ‘familiare’. This could be literally translated familial, but it does not
resonate as a noun (the familial). Thus, searching in literature, familiness has been chosen, a concept introduced
in economics by Habbershon and Williams (1999): it refers to the unique set of resources of a family business
which arise from the interactions between the family system as a whole, individual family members and the
business itself. Numerous scholars have further developed the idea of familiness, seeing it as a specific construct
in the field of family business research, and one which may constitute a key part of an explanatory theory of
family business. In this sense, it can provide an appropriate framework to identify the sources of advantage for
family businesses and for the analysis of the relationship between benefits and performance of family businesses
(Habbershon, Williams, & MacMillan, 2003). Pearson, Carr, and Shaw (2008) note that familiness can be a source
of competitive advantage and generate wealth and value for the company, and propose a theory which elaborates
on familiness from the perspective of social capital theory.

3. See Allen and Petr (1996, pp. 63—64):

regarding the family as the unit of attention or concern; involving parents or forming a collaboration/part-
nership between parents and professionals; addressing needs of the consumer; providing specific types of services;
relying upon family choice or decision making; emphasizing the strengths or capabilities of families; maintaining
children in their own homes; attending to the uniqueness or culture of families; empowering families; following
principles of normalization.

4. They are family as the unit of attention, family choice, family strengths, the family—professional relationship and
individualized family services.

5. The Family Impact Seminar was launched by private funding in 1976 (Ooms, 1984).

6. Archer’s Morphogenesis ofters a key interpretation of social change, with particular effectiveness in explaining the
relationship between structure and agency without falling into classical reductionisms of holism or individual-
ism. Holism (change depends on a mechanistic determinism whereby man is denied the possibility to interfere
with its laws) and individualism (the minor or major changes which, in time, modify society are originated by
the subject) are usually attributed to Emile Durkheim and Max Weber.

7. Donati refers to religo and refero respectively in the Durkheim and Weber traditions.
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FAMILIES AND FARMWORKERS

Social Justice in Responsive and Restorative Practices

Paul Adams

Introduction

This chapter develops two themes that are implicit in restorative and responsive approaches to human
services. One is that of empowerment, especially in highly disempowering contexts that involve the
coercive power of the state, the power, for instance, to remove children permanently from their parents
and terminate parental rights. The other is the dependence of restorative and responsive practice, not
only on processes and values that support it, but also on the habits and dispositions, the qualities of
character—in short, the virtues—required for and developed by such practice.

Empowerment and the virtues, in turn, depend on cultural, social, and legal elements that either
enable those involved, lay and professional, to act virtuously to meet their moral obligations or make it
harder for them to do so (Feser, 2005). They raise, too, the central question for social work and human
services of the proper relation of formal to informal care and control. What is the proper role of the
authorities in working with the already present helping systems and networks within families and com-
munities to strengthen their capacity to keep their members safe and when is it necessary to substitute
formal mechanisms of care and control that can take over from problematic or failed informal systems?

The regulatory pyramid (see Chapter 2) in its various forms developed by Braithwaite and col-
leagues in the field of regulatory theory and responsive regulation shows that the relation between
empowerment and coercion, and hence between formal and informal care and control, is a dynamic
one. Whether the regulatory intervention is aimed at ensuring the safety of children or of a power sta-
tion, it may move up or down the regulatory pyramid.

Most care and control in families and communities is informal, occurring outside the direct involve-
ment of state or professional policing. Where official regulation becomes necessary, it starts where pos-
sible, in the responsive approach, at the base of the regulatory pyramid. Regulation there involves more
informal and empowering interventions that rely on the good will and capacity of the “virtuous actor,”
a lightly supervised form of family self-regulation. It taps into and supports the informal mechanisms of
care and control already present in families and communities rather than substituting for them.
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At the same time, all concerned understand that escalation to a higher level of coercion is inexo-
rable if the problem is not fixed. Where intervention fails to elicit a level of family self-regulation
adequate to protect the children concern for whose safety gave rise to professional and state involve-
ment, regulation shifts from the restorative, empowering approach at the base of the pyramid to more
coercive measures at the apex, where only the most recalcitrant cases end up. There the actor, whether
parent or management of a nursing home or power station, proves incompetent or irrational. A high
level of coercion (to the point of termination of parental rights or revocation of an operating license)
may then be necessary.

No less important, the regulatory pyramid contains, in its responsiveness to the behavior of the
regulated, the possibility of moving back down the pyramid. As the regulated actor, responding to and
working in partnership with the regulator, increasingly demonstrates the will and competence to come
into and remain in compliance with the required standards, the regulatory relation shifts from coercion
to empowerment.

Empowerment

In a much-quoted passage in their book on Family Group Conferencing (FGC), Burford and Hudson
(2000) endorse the view common to proponents of FGC and to community-minded social workers
that “lasting solutions to problems are ones that grow out of, or can fit with, the knowledge, experi-
ences, and desires of the people most affected” (p. xxiii). Implicit in this formulation is an understanding
that there exist, even in distressed families and communities, patterns, and networks of care and control,
ranging from informal helping networks (that might include neighborhood women—*“aunties”—who
keep an eye out for untoward behavior, to structured meetings of or between family groups) that enable
people to resolve challenges without state or professional involvement. There is a wealth of wisdom,
knowledge, and resources, creative patterns of problem-solving, that themselves are expressions of ways
cultures have found, over generations and millennia, to address problematic situations, address injustices,
and make things right.

Such patterns and practices precede state and professional interventions, both in time—they devel-
oped prior to modern bureaucratic-professional states—and in the sense that they are responses of first
resort. In most cases, bad behavior of children, youth, and adults is addressed informally, within family
and civil society, without intervention of the state or professionals.

In Hawai’i, with its traditional indigenous practice of ho’oponopono,and New Zealand, with its Maori
practice of whanau hui, we have examples of restorative justice practices both preceding modern states
and operating outside their purview. They take the form of structured family group meetings aimed
at making things right. Many or most cultures evolved such restorative justice mechanisms and some
persist in and alongside the bureaucratic-professional state. Modern family group conferences that are
part of the state’s statutory responsibility for child protection offer a more formal practice, a form of
state-supervised family self-regulation. Unlike traditional processes used by indigenous people within
their own communities, the legally established practices of family group conferencing or, in Hawai’i,
‘Ohana Conferencing, are ways in which the child protection system works with all ethnic groups.
They tap into a family’s own knowledge, wisdom, resources, creativity, initiative, and desires for their
own children and families, but without abdicating the state’s legal responsibility for child protection.
For this reason, the plans for keeping the children safe that emerge from these processes tend to cover
a much wider range of options than the few standard plans, like anger management or drug or alcohol
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treatment, that social workers on their own come up with (Adams & Chandler, 2004; for other applica-
tions of restorative justice in Hawai’i, see Walker, 2013, 2017).

Virtues

Restorative and responsive human services are commonly discussed in terms of processes or values. The
process of conferencing in FGC and similar family group meetings brings together those involved in
the situation (an offense or harm) coming together to restore victims, offenders, communities. Among
the values of such processes are healing, moral learning, community participation and caring, and
respectful dialogue (Braithwaite, 2002).

Restorative and responsive practices are virtue-driven, in Maclntyre’s (1990) term. They involve
certain virtues that are required for and developed by those practices.Values may refer to principles or
standards, or strongly held beliefs, but virtues are those habits of the heart and mind (Tocqueville, 2000),
stable and firm dispositions to do the good, that form our character. A virtuous physician, for instance, is
one who applies the required knowledge and skills with such virtues as prudence or practical judgment,
compassion and caring, intellectual honesty, humility, and trustworthiness. Pellegrino and Thomasma
(1993) have proposed just such a list for the medical profession. A similar list could be compiled for
social workers or other human service professionals.

Certain virtues seem particularly important for restorative and responsive practices. Such family- and
community-centered practices as FGC de-emphasize and decenter the professional-client relationship
from the heart of a network of relationships with which the family is involved and of which it is only
one, temporary, element. The professional aim is not to place a pre-determined solution in the lap of the
family, much less to give them an ultimatum—"“Do this if you want to get your children back!”—but to
enable the family to tap into their own wisdom, knowledge, and resources (including those of creativity
and initiative). Among the virtues necessary for such practices is that of equanimity, the virtue, in this
context, of accepting that one is not and should not be in control of a family. The virtuous professional,
without abdicating responsibility for keeping the children safe, holds back from imposing his or her
own preferred solution.

Attention to the virtues required for and developed by responsive and restorative practices shifts
the focus from beliefs and processes to the habitual behavior and character of practitioners. It recalls
the social work emphasis, until recently, on the “professional use of self”” as a key element of the
professional-client relationship and so of good practice.

Social justice

In social work, social justice usually refers to a state of affairs—an ideal but non-existent one by com-
parison with which existing states are measured and found wanting. It serves as a kind of regulative
ideal. Many proponents of expanded government spending or new social programs support their posi-
tions by appealing to “social justice.” The implication is that opponents of the program or spending
plans in question are ipso facto proponents of social injustice. Used that way, social justice is essentially
a rhetorical device to which there is no answer. Either one must accept the proposed plan or policy on
pain of being condemned out of one’s own mouth as socially unjust, or one must reject the concept
entirely, as Hayek (1976) and many libertarian and conservative writers have done. No-one, in their
own view, supports social injustice.
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Understanding social justice as a virtue, however, is more helpful as well as true to the term’s origins
and development within Catholic social teaching. Taking this approach, Novak and Adams (2015) say
this of the virtue of social justice:

Social justice names a new virtue in the panoply of historical virtues, a set of new habits and
abilities that need to be learned, perfected, and passed on to new generations—new virtues with

very powerful social consequences.
(pp. 22-23)

It is not that the virtue is completely new. As a sub-virtue of the cardinal virtue of justice, it can be
understood as oriented to general justice, to the good of the community rather than to what is due to
individuals (commutative justice). Those Greek soldiers who in 480 B.C. held the pass at Thermopylae
to the last man against a vast Persian army were practicing social justice in this sense, doing their duty to
the common good of the polis. Rather, it is new in the sense that democracy, as observed by Tocqueville
(2000), offered unique opportunities and required new initiatives for citizens far from the centers of
political power to join together in order to achieve a common good—a good they could not have
achieved as individuals nor relied on others (the state, social superiors) to deliver to them. Democracy,
in his view, rested on this art of association.

As a virtue, social justice is social in two senses. Its aim is social, to improve the common good of
society as a whole, whether on a small scale (building a new well or school or church) or large (building
a union and uniting with other unions, or a national or international voluntary organization).These and
other activities are social—the social activities of a free and responsible people.

Secondly, this virtue is social in its constitutive practices. As Novak and Adams (2015) put it,
“The practice of the virtue of social justice consists in learning new skills, both of leadership
and of cooperation and association with others, to accomplish ends that no one individual can
achieve on his own. At one pole this new virtue is a social protection against atomic individual-
ism, while at the other pole it protects considerable civic space from the direct custodianship of
the state” (p. 23).

Responsive and regulatory practices require and build the virtue of social justice in both practi-
tioners (professionals) and citizens (family members). Most clearly in FGC and related forms of fam-
ily group decision-making, they require that professionals exercise their leadership skills to bring the
appropriate people together, even those who may not have spoken to each other for years, but who
might now be prepared to set other issues aside and give priority to the needs of the children. They
must know when to remind others of that purpose, when to provide information that can inform the
family’s development of a plan to keep the children safe, and when to hold back (and remind other
professionals to do the same) so the family can develop its own leadership and take responsibility for
its own solutions.

If we understand the process of FGC as one of supervised family self-regulation, we can see
the conference as building and modeling the skills of social justice, of leadership and cooperation
with others in and beyond the family. It is, as Braithwaite (2004) has argued, a democracy-building,
community-enhancing practice. “Restorative and responsive justice can be a strategy of social work
practice that builds democracy bottom-up by seeing families as building blocks of democracy and fonts
of democratic sentiment” (p. 199). It fosters the art of association, which lies at the heart of democracy
(Tocqueville, 2000).
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Responsive and Restorative Practices—Without the State?

Regulation, self-regulation, making things right are central to human life and flourishing at all levels
from the body’s physical systems to systems of societal governance. In the human services, regulatory
and restorative practices typically assume the involvement of professionals who are paid or licensed by
the state and directly or indirectly have immense power over the family. The emphasis then should be
on helping those professionals who are used to wielding such power to hold back (but not disengage),
keeping the coercive element of the job in the background until more restorative and responsive meth-
ods have proven futile.

We can see the power of a responsive, social justice-driven approach to regulation if we examine
a situation where the regulation has entirely bubbled up from below with no direct role of the state.
Necessarily, then, we find such a situation where human services are not involved although there is
great human need and serious injustices and infringement of human rights are common. Human ser-
vices are involved in alleviating some of the results of the poverty wages, unsafe and inhumane work-
ing conditions and housing, forced labor, sexual abuse, and violence, but are powerless to pull people
together to address the underlying conditions that give rise to such problems. Bringing people together
to create systemic change in all these areas was the challenge confronting the Coalition of Immokalee
Workers (CIW).

In 1960, Edward R. Murrow’s television documentary, Harvest of Shame, exposed the appalling
conditions of agricultural migrant labor in the United States, specifically in Immokalee, Florida, the
hub from which tomato pickers began and worked long hours for poverty wages in southwest Florida
and then followed the crops and the seasons north to New Jersey. It showed the persistence of what
to most Americans were unimaginable conditions of neglect and human rights abuses. One grower is
quoted as saying, “We used to own slaves, now we just rent them.” Tellingly, Murrow (1960) ends on a
note that portrays the workers as powerless to help themselves, to come together to improve their situ-
ation through their own labor organizing or lobbying, as workers had done in other industries. Their
only hope lay in the efforts of others. “The migrants have no lobby. Only an enlightened, aroused and
perhaps angered public opinion can do anything about the migrants. The people you have seen have
the strength to harvest your fruit and vegetables. They do not have the strength to influence legislation.
Maybe we do. Good night, and good luck.”

At the end of the 20th century, conditions of poverty wages, wage theft, slavery and debt peonage,
sexual abuse, violence, and intimidation persisted. (For an important discussion of these conditions, their
historic roots in Florida agriculture, their persistence, and the innovative and transformative approach
developed by the Coalition of Immokalee Workers, see Asbed & Hitov, 2017. Asbed is a cofounder of’
the CIW and the Fair Food Program (FFP), and is also a principal architect of the Worker-driven Social
Responsibility model. Hitov is a cofounder of the FFP and is principally responsible for drafting the
binding Fair Food Agreements discussed below. He is the CIW’s General Counsel.)

Traditional labor organizing of migratory and transient farmworkers was even more difficult
considering the undocumented status of many and their language and ethnic divisions. Confronting
the employers, themselves squeezed by the consolidation in the food industry and the purchasing
power of corporate buyers to force down prices and hence wages and working conditions, remained
difficult. Case-by-case “impact litigation” and government regulation, audited by a tiny Department
of Labor staff assigned to cover a vast area, were powerless to change the systemic abuses in the fields
(Marquis, 2017).
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Beginning in 1993, a small group of workers, many with experience as activists in the dangerous and
violent environment of Haiti during the demise of the Duvalier dictatorship and its aftermath, began
meeting weekly in a room borrowed from a local church. Over several years, as the CIW grew and
brought in more workers, it developed a new approach. Through a range of actions and activities that
included strikes, marches, cooperation with law enforcement to end several notorious cases of enslave-
ment of farmworkers, as well as recruitment and education of the farmworkers based in Immokalee,
the CIW developed an analysis of the wider situation of the agricultural economy and came up with
a new strategy. They practiced the virtue of social justice at a high level and developed it in those they
recruited.

The CIW'’s weekly discussions, leadership development workshops, and strategy retreats led to a new
analysis and line of attack. The participating workers realized that change would not come through
confronting the growers, who had no room to maneuver due to the downward pressure on prices (and
so, wages and the work environment) the corporate buyers exerted on them. It would not come from
government either, but a new starting point was needed. They came to the realization that if the enor-
mous fast-food chain Taco Bell could use its purchasing power to force down prices, the process could
be reversed to force up prices and improve wages and working conditions. The key vulnerability was
the brands on which the large buyers, especially the fast-food giants who dominated the market, spent
many millions of dollars to develop and protect. The growers were not vulnerable on this score—how
many consumers had even heard of them or knew which ones sold to which big corporations? Instead,
through demonstrations, marches, boycotts, and other actions, the CIW pressured Taco Bell—and after
them McDonalds, Subway, Trader Joe’s, and many other corporate buyers—to sit down with the farm-
workers to take responsibility for ending the abuses to which farmworkers were subject.

The new strategy produced change on a scale hitherto unseen in Florida agricultural labor. The
CIW launched the Campaign for Fair Food which led to the Fair Food Program (FFP), a unique
farmworker- and consumer-driven initiative and, from 2011, the Fair Food Standards Council (FFSC),
which carries out the monitoring and enforcement of the FFP. The program brings the corporations,
growers, and farmworkers together to the table. They agreed on a price premium of a penny per pound
that goes directly from the corporate buyer to its suppliers, and on a human-rights-based Code of
Conduct. Participating growers in turn agree, as a condition of being able to sell to the participating
corporate buyers, to pass the price premium on to their workers as a Fair Food bonus; comply with
the Code of Conduct that includes zero tolerance for forced labor, child labor and sexual assault; and
cooperate with a worker-triggered complaint resolution mechanism that includes investigation, cor-
rective action plans, and, at the regulatory apex, suspension of a farm’s participating grower status and
so its ability to sell to participating buyers. The sanction then, comes, not from the state, but the market.

The CIW is responsible for compliance with the program. It explored the possibilities of engaging
an existing non-profit organization to monitor and audit participating growers in order to ensure com-
pliance with the Code and investigate complaints. In particular, they tested the possibility of working
with Verité, a global non-profit that has partnered with hundreds of multinational brands in more than
70 countries with the aim of ensuring that working conditions are safe, fair, and legal. Finding, however,
that their own situation in the tomato fields of Florida required more specific knowledge of the indus-
try and much more thorough and patient processes, the CIW set up its own independent monitoring
organization, the Fair Foods Standards Council. The FFSC ensures compliance with each element of
the program. It is responsible for implementing, monitoring, and enforcing the Fair Food Program. Its
monitoring and auditing are unprecedentedly thorough.
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Marquis (2017) of the RAND Corporation has described the strategy, organizing principles,
approach, and methods of the FFSC in her detailed account, I Am Not a Tiactor: How Florida Farm-
workers Took on the Fast Food Giants and Won. Here 1 want to highlight two aspects of this regulatory
environment.

First, the movement to regulate bubbled up from below, led by the farmworkers themselves, those
whose predecessors Murrow had found to be so beaten down as to be incapable of acting on their own
behalf. Other approaches, such as “impact litigation” of specific cases of abuse, efforts to organize along
traditional union lines that identified the worker-employer relationship as the central locus of action,
and engagement of the churches in providing material help and publicity, had been tried over many
years. The CIW did not reject them and built allies among the churches and student activists. But they
stepped back to analyze more carefully why such measures, even where necessary, were insufficient and
had dangers of their own. Through their own direct experience of the work, the growers, and each
other, the CIW came to see the need for a new strategy and developed a plan of action to implement it.

The movement from below that built the CIW and, in turn, the Campaign for Fair Food, the Fair
Food Program, and the Fair Food Standards Council, required in its participants, and developed from
the start, the virtue of social justice. Its leaders saw the need to bring together people who had been
seen by others, and experienced themselves, as isolated and hopeless in their subjection and poverty, to
realize a common good that none could have achieved on his or her own. Coming in many cases from
Haiti, Guatemala, and Mexico, they needed to deploy and develop the “art of association” in the new
and difficult context of the Florida tomato fields, where they worked long hours for poverty wages in
dangerous conditions. They learned the skills of leadership needed in this setting, of drawing in new
members through the means available to them, such as the space offered for weekly meetings, film
screenings, skits, and discussions in the local Catholic Church. They learned and prioritized leadership
development with the widest participation in determining the group’s activities and tactics—their slo-
gan is “ Todos somos lideres”—We are all leaders. They developed leadership from within their own ranks,
building alliances with supporters in the churches, among students, lawyers, and philanthropists, but
always insisting that leadership of their collective efforts must derive from, in the Burford and Hudson
phrase, the “knowledge, experiences, and desires of the people most aftected.” They stressed education
of the workers of different backgrounds and languages as they came to Immokalee to work in the fields,
education not only in terms of human rights and remedies (limited as these were at the start) but also
in the larger picture of the food industry and their place in it. They understood the need for ongo-
ing discussions of their situation and the possibilities for action. They held strategic leadership retreats
to analyze the situation in depth—their own position and the nature of the industry in which they
worked—and to develop a perspective and plan of action. It was out of such meetings and processes
that the decisive shift in strategy emerged, from traditional labor dispute and impact litigation methods
to the worker-led, industry-wide focus on the corporate buyers who dominated the market and had
the power to force wages and working conditions up as well as down and the incentive to do so to
protect their brands.

The monitoring body, the FFSC, required and developed virtues required for and developed by its
specific practices. As with CIW leaders, the capacity to think systemically and analytically was essential.
FFSC investigators spend long hours and days in the heat of the fields, listening patiently to workers,
gaining trust, and asking key questions as they go about their work of detailed, objective fact-finding. In
addition to the interpersonal skills and integrity needed for this work, they also need to think analyti-
cally and systemically to identify patterns and to go beyond the anecdotal (Espinoza, 2017). In addition,
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investigators need both the courage and strength of youth and the cardinal virtue of practical judg-
ment (phronesis, the virtue acquired only with maturity, as Aristotle says). In the words of FFSC director
Judge Laura Espinoza, they “need stamina and wisdom, stamina and professionalism . . . the maturity
and sophistication to develop a rapport with [farm| management and workers” (Marquis, 2017, p. 119).
They need “Analytical skills, writing skills, quantitative skills” (p. 121) and in addition the virtues, espe-
cially courage and prudence or practical judgment, required in the farm fields, where they do much of
their work. As Judge Espinoza explained to Marquis (2017), the audit teams “are dealing with grizzled
and often crude farm managers and crew leaders who will roll over you if given the opportunity. You
need to be able to stand your ground but in a manner that is constructive” (p. 121).

It is easy to think, in the context of child protection and family group conferencing, of the encoun-
ter between, on one hand, the modern state—with its bureaucratic norms and legal rights and processes
(and its professional social work “family regulators”)—and, on the other, families with rich traditional
or indigenous cultures with well-established methods of restoring justice and regulating their own
members to keep children safe or address other harms. The question then is, how does each learn from
the other, allowing the strengths of each to constrain the excesses of the other? In the case of the Florida
farmworkers, their families, and communities, the actors are different, as are the regulatory dynamics
and processes.

The knowledge, experience, and desires of the CIW were not static or time-honored values of a
traditional culture. The founders and leaders of CIW were formed in struggles in other countries (Haiti
was particularly important in this regard). They drew on the experience and ideologies of other strug-
gles in the Caribbean and South America, on the concepts of Brazilian educator and philosopher Paulo
Freire (1970) and the critical pedagogy movement. They had themselves to learn, analyze, and adapt
their thinking and methods of organizing to the new and different circumstances of Immokalee.

Second, the kind of regulation of the industry that the processes of struggle and negotiation among
workers, growers, and buyers produced did not emerge, in the manner of many demands for “social jus-
tice,” out of claims or demands on the state. State legislation and its enforcement through government
regulation had very little to do with the systemic changes in the industry. These came, rather, from the
practice of the virtue of social justice by those who joined together in the CIW and the worker-led ini-
tiatives it spawned, coming together to analyze and understand their own situation in its wider context
and bring the voice of the farmworkers to the table with the growers and corporations. The CIW had
to carve out a new approach to an apparently intractable problem of farm labor relations and develop
a new way to regulate the industry that went far beyond both the purview of the US Department of
Labor and the existing methods of social responsibility auditing (Marquis, 2017).

CIW counsel, Steven Hitov, asked whether he hoped that the standards, monitoring, and enforce-
ment methods of the Fair Food Program, perhaps the best workplace monitoring program in the United
States, would be picked up by the federal government, said this. “So, when people ask me, where do
you see this going? Do you expect it to become law? I hope not! I've worked on the Hill. It would be
watered down and compromised .. . diluted to pass. Even if the idea is good to start, what will come out
will be the minimum of what they [the corporations and the growers] have to do” (Marquis, 2017, p. 65).

Human services agencies and farmworkers confront many of the same problems—of poverty,
violence, sexual abuse, lack of decent and affordable housing, and so on. But they come at them
from quite different directions and from different positions. In their different ways, though, both are
involved in regulatory processes and aim to set things rights or restore justice. The role of the state and
legal norms and processes are also different. And those who come to the table in one case, like FGC
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in child welfare—family members and professionals who have concerns and information to share,
along, in some cases, with statutory responsibility for child safety—are very different from those who
come together to join in the regulatory task involving farmworkers, growers, and corporate buyers.
The buyers, themselves subject to other kinds of regulation, become in this context regulators—via
codes of conduct, if they are vigorously enforced by third parties (but not the state)—of the growers
(Drahos & Krygier, 2017).

In short, the dichotomies in which we tend to think in human services and child welfare, even when
the aim is to promote responsive and restorative services, dichotomies of family and state, professionals
and citizens or service users, of regulator and regulated, even of formal and informal services (which has
long seemed to this author to be the central question of social work) may be too limiting. The virtue of
social justice, however, of bringing people together to serve the common good, and the skills and habits
it entails, remains central to the virtue-driven restorative and regulatory processes discussed here. They
depend on and build the virtues, and, in particular, social justice as the distinctive virtue of democracy.

References

Adams, P, & Chandler, S. M. (2004). Responsive regulation in child welfare: Systemic challenges to mainstreaming
the Family Group Conference. Journal of Sociology & Social Welfare, 31(1), 93-116.

Asbed, G., & Hitov, S. (2017). Preventing forced labor in corporate supply chains: The fair food program and
worker-driven social responsibility. Wake Forest Law Review, 52, 497-531.

Braithwaite, J. (2002). Restorative justice and responsive regulation. New York: Oxford University Press.

Braithwaite, J. (2004). Families and the republic. Journal of Sociology & Social Welfare, 31(1), 199-215.

Burford, G., & Hudson, J. (Eds.). (2000). Family Group Conferencing: New directions in community-centered child and
family practice. Hawthorne, NY: Aldine de Gruyter.

Drahos, P, & Krygier, M. (2017). Regulation, institutions, and networks. In P. Drahos (Ed.), Regulatory theory:
Foundations and applications (pp. 1-22). Canberra: Australian National University Press. Retrieved November 15,
2017, from http://press-files.anu.edu.au/downloads/press/n2304/pdf/ch01.pdf.

Espinoza, L. S. (2017). Personal interview, Ave Maria, FL, December 20.

Feser, E. (2005). Social justice reconsidered: Austrian economics and Catholic social teaching. Hayek Memorial Lecture
delivered at the 2005 Austrian Scholars Conference, Auburn, AL. Retrieved December 15, 2017, from www.
edwardfeser.com/unpublished/papers/socialjustice.html.

Freire, P. (1970). Pedagogy of the oppressed. New York: Herder & Herder, 1970.

Hayek, E (1976). The mirage of social justice, Vol. 2 of Law, legislation and liberty. Chicago: University of Chicago Press.

Maclntyre, A. (1990). Three rival versions of moral enquiry: Encyclopaedia, genealogy, and tradition. Notre Dame, IN:
University of Notre Dame Press.

Marquis, S. L. (2017). I am not a tractor: How Florida farmworkers took on the fast food giants and won. Ithaca, NY: ILR
Press.

Murrow, E. R. (1960). Harvest of shame. CBS television documentary. Retrieved November 15, 2017, from www.
youtube.com/watch?v=yJTVF_dya7E.

Novak, M., & Adams, P. (2015). Social justice isn’t what you think it is. New York: Encounter Books.

Pellegrino, E. D., & Thomasma, D. C. (1993). The virtues in medical practice. New York: Oxtord University Press.

Tocqueville, A. (2000). Democracy in America (H. C. Mansfield & D.Winthrop, Ed. & Trans.). Chicago: University of
Chicago Press.

Walker, L. (2017). Restorative practices for juveniles in Hawai’i, United States. In K. Jaishankar (Ed.), Interpersonal
criminology: Revisiting interpersonal crimes and victimization (pp. 87-96). Boca Raton, FL: CRC Press.

Wialker, L., & Greening, R. (2013). Huikahi restorative circles: A public health approach for reentry planning. In
K.S.van Wormer &. L. Walker (Eds.), Restorative justice today: Practical approaches (pp. 173—183). Thousand Oaks,
CA: Sage.


http://press-files.anu.edu.au
http://www.edwardfeser.com
http://www.edwardfeser.com
http://www.youtube.com
http://www.youtube.com

/

CHILDREN’S HOPES AND CONVERGING
FAMILY AND STATE NETWORKS
OF REGULATION

Joan Pennell, Kara Allen-Eckard, Marianne Latz, and
Cameron Tomlinson

Introduction

Children involved with human services are within converging networks of regulation—family and
state institutions. Families may experience the state intervention as an unjust intrusion into their lives.
To shield children from the resulting friction, families and agencies often make decisions with little
input from their young charges. Conversely, the friction may spark dialogue in which children express
their hopes, and together families and agencies generate plans guided by collective hope. A potential
mechanism for including children in collaborative planning are family meetings. This chapter consid-
ers the extent of child inclusion in family meetings within a US state, based on two surveys: the first
with interdisciplinary advisory bodies responsible for recommending systemic change in public child
welfare and the second with professionals from different agencies working with individual children
and families. The conclusions emphasize that participatory practice models require reinforcement from
intersecting family and state networks of support and accountability.

Children’s Hopes within Converging Family and
State Networks of Regulation

Children involved with human services are bound within converging networks of regulation—family
and state institutions. Parents and other caregivers welcome much-needed agency supports that they
have requested in order to care for their young charges. Conversely, if families have little choice over
state provisions, they may experience services as an unjust intrusion into their personal lives. Families
are likely then to react through resistance, disengagement, or game playing to undermine agency rules
(Braithwaite, 2017). In turn, agencies experience the families as non-compliant with state standards and
react by ordering services and issuing sanctions. The friction is not limited to family-state relationships.
The involved agencies may dispute among themselves who is responsible for service delivery, service
costs, and legal liability. These system-level clashes further exacerbate tensions with families, who may
well have conflicting agency expectations imposed on them.
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During the friction, children are often sidelined, unable to express their hopes for the future. As
a result, young people lose the opportunity to exercise a meaningful say in their affairs in conjunc-
tion with their families and involved services. Such exclusion contravenes the rights of children to
have input into administrative rulings affecting their well-being and their connection to family and
culture (United Nations, 1989, 2008). In response, child-and-family-serving systems around the globe
have sought to put into effect restorative approaches in which the family group—that is, the children,
their families, relatives, and other close supports—take part (van Wormer & Walker, 2013; Zinsstag &
Vanfraechem, 2012).

Implementation studies of restorative programs indicate that involving young people in deliberations
increases their sense of being treated fairly, nurtures their capacity to participate, and builds their sense
of self-efficacy (Gal, 2015). These same studies, however, repeatedly report difficulties in institutional-
izing child-inclusive forums in which family groups and agencies reach decisions together. Theory and
research on responsive regulation identify strategies for overcoming these difficulties.

From a regulatory perspective, institutionalizing child inclusion requires not only offering restora-
tive approaches but offering the meetings within supportive networks of human services. Generating
these supportive networks depends on a tripartite system of governance that de-centers state authority,
encourages civic participation, and sustains a sense of hope as a community (Drahos & Krygier, 2017).
These tripartite systems are required both within the family group forums and across the systems host-
ing the forums. In a multilevel, polycentric network of governance, state authorities are positioned to
strengthen family systems and only as needed, to intervene to protect children’s human rights (Braith-
waite, 2004). In child protection services, the often-referenced pyramid of responsive regulation can be
depicted with educational programming at its broad base and resting on top are restorative approaches,
next deterrents such as supervised visits, and at the apex incapacitation including removal of children
from their homes or termination of parental rights. Giving preference to supports over coercion in child
protection means climbing up the regulatory pyramid to more controlling mechanism only as needed
and then climbing quickly down as soon as possible.

In the southeastern USA, North Carolina offers a site in which to test the utility of regulatory
theory in explicating the possibility of child inclusion in family group forums. In North Carolina, these
forums are referred to as child and family team meetings (CFTs). The name in itself highlights child inclu-
sion within a family-state collaboration or “team.” To encourage cross-system collaboration, this same
term for the meetings is used by child welfare, mental health, juvenile justice, public health, and schools.

Interdisciplinarity is further promoted through statewide and county collaboratives. One of these
collaboratives is an interdisciplinary advisory body called a Community Child Protection Team (CCPT)
responsible for reviewing the performance of public child welfare and recommending systemic changes.
Thus, CCPTs are a potential mechanism for effecting a tripartite system of governance at the system
level and for assessing the delivery of CFTs at the practice level.

Accordingly, this chapter considers the extent of child inclusion in CFT meetings within North
Carolina from two perspectives: (a) interdisciplinary Community Child Protection Teams at the system
level and (b) professionals from different agencies working with individual children and families at the
practice level. Two surveys examined their respective views. The first survey accessed 71% of the state’s
100 counties. The second surveyed service providers from different child-and-family-serving agencies,
with a sample of 507 participants. The researchers analyzed the data from these two vantage points to
address the following three questions: How often do children participate in their CFT meetings? What
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are the barriers to their inclusion? What are the strategies for overcoming these barriers? The term
children 1s used in this chapter to refer to zero up to 18 years of age.

The chapter begins by reviewing factors affecting children’s inclusion in family meetings. Next
attention turns to the North Carolina context and the policies and collaborations that support child
participation in CFT meetings. Then, the research methods for surveying community teams and profes-
sionals are described, and their results are summarized. Based on these findings, the authors reflect on
how professional practices affect child inclusion and identify systemic strategies for fostering tripartite
systems of regulation and nurturing a culture of hope and participation.

Children’s Inclusion in Family Meetings

Most jurisdictions that encourage children’s participation in family meetings uphold their inclusion
as a best practice or an agency policy. A notable exception is Aotearoa New Zealand where children’s
participation was established from the outset as a human right. New Zealand legislation passed in
1989 mandated family group conferences (FGC) as a means of involving the children, young persons,
and their families in child welfare and youth justice decision-making. This act reflected protests by
Maori (Indigenous peoples) against Eurocentric approaches that they had experienced as eroding their
families and tribes and leading to removal of their young relatives (Rangihau, 1986). The underlying
philosophy was that children belong with their families and that government must respect cultural
traditions and partner with communities (Hassall, 1996). Although emphasizing children’s rights to take
part, the legislation empowered FGC coordinators to restrict participation depending on factors such
as the child’s level of maturity or best interests.

In the early days of implementation in Aotearoa New Zealand, FGCs in child welfare had children
in attendance 79% of the time (Paterson & Harvey, 1991). This rate likely reflected both the legislative
mandate and initial enthusiasm for the model. The New Zealand rate is higher than the attendance at
child welfare conferences found by an international study conducted in 2003-2004 (Nixon, Burford, &
Quinn, 2005). The researchers distributed the survey to human service programs of which they were
aware. The 225 respondents came largely from the United States, United Kingdom, and Canada. The
survey cannot be considered representative of practice at the time but does offer insights about the
inclusion of children.

The survey asked respondents to indicate the frequency of child attendance, and 191 (85%) provided
estimates (Nixon et al., 2005). For meetings focused on child welfare, 60% of respondents reported that
children were present half the time or more. The level of child attendance in child welfare was lower
than that reported for all other focal areas: domestic violence at 69%, youth and adult justice/correc-
tions at 74%, child mental health at 79%, and schools at 83%. A follow-up question asked respondents to
describe “any restrictions on children’s attendance” (Nixon et al., 2005, p. 35). Their responses assist in
understanding the lower rate for child welfare. Two-thirds of those responding to this question reported
they limited children’s attendance on the basis of age and the nature of the subject under discussion.
Child welfare conferences are more likely to pertain to younger children and to the maltreatment of
these children or sensitive family issues such as substance use.

The same restrictions as well as additional ones on children’s participation in different countries are
evident in more recent reports regarding meetings in child welfare, family court, schools, and youth
justice. Gal (2015) observes that some of the concerns are about the children and some about the pro-
fessionals themselves. The service providers fear that children will lack the capacity to make decisions
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or will be hurt by taking part. Professionals, particularly in court settings, acknowledge worries that
they will not be able to talk with children or they may be emotionally overwhelmed by hearing what
the children suffer in their lives. In addition to worries about secondary trauma, the workers may see
involving the children as requiring too much time, effort, and resources.

Examining effective strategies for overcoming professional reluctance, Gal (2015) advises, “Initial
education followed by hand-on experience may enhance professionals’ willingness to engage in partici-
patory practices; broader exposure to such pioneering practices may extend child participation beyond
local initiatives to create a culture of child participation” (p. 454). In other words, what professionals
learn and do at work is important but so is the broader context in which they are operating. Such is
evident in the development of child and family teams in the United States and specifically in North
Carolina.

Child and Family Teams in North Carolina

Unlike FGCs in New Zealand, child and family teams (CFTs) emerged in the United States from
child mental health as a part of a larger reform effort to wrap a system of care around children with
serious behavioral health issues. This unified approach is intended to be child-centered, family-focused,
community-based, multisystem, culturally competent, and in least restrictive/intrusive settings (Stroul &
Friedman, 1986, pp. 16—24). Thus as the case with FGCs, CFTs are conceived as both supporting indi-
vidual children and their families and mobilizing system-wide change. CFTs, however, diverge from
FGCs in regards to who develops the plans and how often the group meets.

FGC plans are made by the family group with the involved authorities responsible for approving the
action steps and authorizing necessary resources, and the family group may meet once or on a limited
basis. Contrasting FGCs with CFTs, Burchard and Burchard (2000) point out that CFT plans are co-
constructed by the team and the professionals who serve as partners rather than experts and that the
team often meets on a weekly basis in order to provide ongoing support to family members, especially
mothers. Burchard and Burchard further observe that family participants at CFT meetings are likely to
be fewer in number than at FGCs. CFT principles encourage the participation of children but unlike in
New Zealand’s FGC, children are not entitled members. Nevertheless, in North Carolina, cross-system
collaborations and agency policies support their inclusion. The collaborations have representation from
many of the same agencies and family advocacy groups, making for cross-fertilization of ideas on CFTs.

A long-serving, interdisciplinary advisory group occurring across North Carolina is the Community
Child Protection Team (CCPT). The local teams are charged with reviewing cases of child maltreat-
ment and making recommendations on improving public child welfare. State legislation (North Caro-
lina General Statute §§ 7-1406-1413) became effective in 1993 and mandated each of the 100 counties
to establish its own CCPT.The statute specifies the required agency members while leaving room for
additional appointees, including family partners who have received services and can offer family per-
spectives. Subsequently, CCPTs also became the means by which North Carolina was permitted to
meet the expectations of federal legislation, the Child Abuse Prevention and Treatment Act (CAPTA)
as amended in 1996 (Public Law 104-235). CAPTA requires that each state create citizen review panels,
usually three per state. Thus, North Carolina’s requirement of one CCPT for each of its 100 counties
far exceeds the federal mandate and emphasizes local participation.

Federal statute and the congressional record accord an “expansive mandate” to citizen review pan-
els: evaluate the policies, procedures, and practices of child protection services; reach out for public
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comment on child protection’s performance; make recommendations for system reform and dissemi-
nate these to the state and public; and advocate for system reform and increased supports and resources
for child protection workers (Vadapalli, 2017, p. 541). This broad mandate distinguishes citizen review
panels from other external review processes such as guardian-ad-litem and judicial review that focus
on individual cases. Federal statute encourages diverse membership, including former victims of child
maltreatment. In addition, federal program instruction does not prohibit the participation of child pro-
tection services. The participation of child protection supports a much-needed exchange of informa-
tion between the agency and community participants about a complex, constantly evolving, and often
controversial system (Collins-Camargo, Buckwalter, & Jones, 2016). The underlying assumption of the
federally mandated citizen review panels and the North Carolina CCPTs is that state-community part-
nership improves child protection services.

In keeping with the state and federal statutory requirements, the North Carolina CCPT Advisory
Board (2017) conducts annual surveys of local CCPTs. The surveys serve as a basis for making policy
recommendations to the North Carolina Division of Social Services. The authors of this chapter are at
a university center that manages and analyzes the surveys on behalf of the board. Among other matters,
the advisory board decided in its 2014 survey to examine the role of child and family teams (CFTs) in
wrapping services around children and their families. This focus reflects that as reported in the subse-
quent 2015 survey completed by 87 CCPTs, agencies involved directly in CFT meetings also tend to
be present very frequently at their county CCPT meetings: social services (90%), mental health (61%),
health care (61%), public health (58%), and guardian ad litem (54%).

The other mandated members—law enforcement, community action agency, school superinten-
dent, county board of social services, and district attorney—more often attend the CCPT meetings
on an intermittent basis. A minority of CCPTs has family partners as team members, and usually these
partners attend occasionally. The composition of the North Carolina CCPT Advisory Board is intended
to mirror the local CCPT membership and includes representation from many of the same agencies as
identified in state statute and has family and youth partner members.

The CCPT membership overlaps extensively with that of the North Carolina Collaborative for
Children,Youth and Families founded in 2000 to provide a forum in which difterent groups involved in
child-and-family services exchange ideas and promote a system-of-care approach. To reinforce family
voice, the NC Collaborative is co-chaired by a family partner and an agency or university partner. The
North Carolina Collaborative (2007) endorsed a definition of CFTs that highlights family and child
inclusion in decision-making: “family members and their community support that come together to
create, implement and update a plan with the children, youth/student and family” [emphasis in original].

Within the state, efforts to include families and children in decision-making through CFTs have
been spearheaded by system-of-care initiatives in multiple agencies: child mental health, child welfare,
courts, juvenile justice, public health, and schools (Gifford et al., 2010). Agency policies do not require
but do encourage the attendance of children and youth. For instance, child mental health policy states:
“In partnership with the beneficiary, the beneficiary’s family, and the legally responsible person, as
appropriate, the Licensed or QP [Qualified Professional] is responsible for convening the Child and
Family Team” (North Carolina Division of Medical Assistance, 2013, p. 34).

The state child welfare manual reads: “Involving children/youth in the CFT meeting is a critical and
complicated issue. However, it is not a question about whether the children/youth should be involved
in the process, but rather how they should be involved in the process” (North Carolina Division of
Social Services, 2009, p. 13). This statement is reinforced by the federal Preventing Sex Trafficking and
Strengthening Families Act of 2014 (Public Law 113—183) clause that “if a child has attained 14 years
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of age, the permanency plan developed for the child, and any revision or addition to the plan, shall be
developed in consultation with the child.”

Supporting the adoption of CFTs in multiple systems, the university center in which the authors
are based carries out training, technical assistance, and evaluation across the state. In 2015, the North
Carolina Division of Social Services asked the center to revise and adapt its training addressing strate-
gies for including children and youth in CFTs to a more accessible online format. This delivery format
presented the center with an opportunity to expand its participants to a larger cross-system audience,
encompassing public agency, community, and family partners. With this in mind, curriculum developers
felt that it was necessary to have a current understanding of attitudes and practices related to including
children and youth in the various CFT processes across the state.

Informal feedback from practitioners in statewide child welfare training events indicated that most
were aware of the policy directives regarding the desire to include children and youth in the CFT
process. When the trainers solicited specific examples of child or youth inclusion in meetings, however,
most did not include the physical presence of young persons at the meetings. Participants more often
shared examples of how adult team members represented young people as well as acknowledging their
own concerns about including children and youth in person.

The center developed a survey to gain a clearer sense of how these hesitations of professionals from
different systems were affecting their inclusion of children in CFT meetings. The survey also intended
to get a picture of how workers were engaging children in CFT meetings and of what resources might
be necessary to increase child participation. The items on the service provider and CCPT surveys dif-
fered and were not directly comparable with each other. Nevertheless, the surveys provided insights
about child participation in CFTs from two different perspectives—individual service providers and
interagency teams.

Method

The university center conducted two surveys: (a) Community Child Protection Teams (CCPTs) survey
and (b) service provider survey. Both surveys used the software tool Qualtrics to administer the survey,
ATLAS.ti to code qualitative data according to themes related to child participation, and SPSS to con-
duct descriptive data analyses. The surveys did not collect personal information on respondents, and
both were determined to be exempt by the host university’s research ethics board.

CCPT Survey

The CCPT survey was designed to cover the local teams’ activities and experiences in their county for
the calendar year 2014. No county had more than one CCPT; thus, the potential pool of respondents
was the same as the number of counties. The survey instrument encouraged CCPT chairs to schedule
an “opportunity for input and review” by the local team. The extent to which CCPT chairs conferred
with their teams is unknown, but anecdotal information indicates that many checked with their teams
before responding. From the 100 counties, 71 CCPTs completed the survey. These teams represented
well all state regions and counties with small to medium to large populations.

The North Carolina CCPT Advisory Board chose to focus the survey on barriers to children and
families served by public child welfare having access to mental health, substance use, and developmental
disabilities services. The board further wanted to explore how CFTs and community collaborations
improved access to these needed services. This study uses the survey items on the frequency of CFT
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attendance by different family members and organizations, system-level and family-level strategies used
to improve CFT meetings, main challenges to holding CFT meetings, and recommended strategies for
overcoming these challenges.

Service Provider Survey

Approximately half a year after the CCPT survey, the university center administered the service pro-
vider survey in August 2015. The service provider survey was designed to identify practices across the
state for including children in CFTs and to use these findings to support curricular development. The
center distributed the survey by email using a snowball sampling method. After filtering out respond-
ents who were neither 18 years of age nor working with North Carolina children and removing
incomplete surveys, the sample was reduced from 570 to 507. Four groups made up 85% of the 507
survey participants: guardians ad litem (GALs, 231, 46%), child welfare (115, 23%), behavioral health
(42, 8%), and juvenile justice (41, 8%).The remaining 77 (15%) consisted of workers from other systems
with only small percentages of family advocates, foster parents, and others completing the survey.

The survey asked the respondents to check the considerations that they took into account when
deciding whether to include children in CFTs.Then they were asked to rate the frequency with which
children were physically at the meetings, represented by a support person, or represented by some other
means. The survey closed with one qualitative question about gaps in resources or information that
would help the respondents include young people in CFTs.

Results

This section presents the results from the two surveys for each of the three research questions on child
participation. A reminder, the service provider survey asked generally about CFT participation while
the CCPT survey questions were focused on access for families served by public child welfare to men-
tal health (MH), substance abuse (SA), and developmental disabilities (DD) services. Quotations are
amended for readability.

How Often Do Children Participate in Their CFT Meetings?

CCPT Survey

The survey asked CCPTs to indicate the frequency of CFT attendance by family members and organi-
zations in their counties. Table 7.1 shows that for families involved with child protection and requiring
MH/SA/DD services, 57% of the CCPTs reported that children were often present while 34% indi-
cated sometimes and 9% responded never or rarely. In contrast, 94% of the CCPTs rated mothers as often
in attendance. The percentages of CCPT agreement on fathers and other family attending offen were
somewhat higher than for their children or young relatives, respectively 64% and 65%.

Among the organizations, social services was the most frequently present with nearly all (97%)
CCPTs indicating often. Coming in second were guardians ad litem, offen in attendance for 65% of
the CCPTs.The higher attendance by social services and GALs is in line with their responsibilities for
children served by public child welfare. The rate for mental or behavioral health is lower with their
professionals offen present according to 53% of the CCPTs. The CCPTs typically viewed the other
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TABLE 7.1 CCPT Survey

In 2014, how often in your county did the following groups attend CFT meetings for children, youth, and/or their parents/
caregivers who were served by public child welfare and who required access to services for mental health, substance abuse, or
developmental disabilities? (n = 71)

Participants n Percentages
Never Rarely Sometimes Often Median®

Children/youth 68 1.5% 7.4% 33.8% 57.4% 4.00
Mothers 70 1.4% 0% 4.3% 94.3% 4.00
Fathers 69 1.4% 4.3% 30.4% 63.8% 4.00
Other family 69 1.4% 1.4% 31.9% 65.2% 4.00
Friends 69 2.9% 8.7% 55.1% 33.3% 3.00
Family/youth partners 60 13.3% 11.7% 38.3% 36.7% 3.00
Social Services 70 1.4% 0% 1.4% 97.1% 4.00
Guardian ad Litem 71 1.4% 4.2% 29.6% 64.8% 4.00
Mental or Behavioral Health 70 2.9% 5.7% 38.6% 52.9% 4.00
Schools 68 1.5% 20.6% 52.9% 25.0% 3.00
Juvenile Justice 67 9.0% 20.9% 46.3% 23.9% 3.00
Public Health 65 26.2% 26.2% 6.2% 6.2% 2.00
Domestic Violence 66 18.2% 36.4% 37.9% 7.6% 2.00
Child advocacy organization 54 25.9% 33.3% 33.3% 7.4% 2.00
Family advocacy organization 51 29.4% 39.2% 21.6% 9.8% 2.00
Faith organization 57 17.5% 47.4% 31.6% 3.5% 2.00
Cultural organization 49 40.8% 51.0% 8.2% 0% 2.00

a Medians are calculated with never 1, rarely 2, sometimes 3, and offen 4.

categories of participants, including friends and family/youth partners, as present sometimes or rarely, or
they did not venture an estimate.

Service Provider Survey

Based on their experience, respondents were asked to rate how frequently children were physically at
the meetings. As seen in Table 7.2, respondents reported that children were offen physically present at
the meeting 33% of the time. Children and youth were rarely or never at the meetings a combined 30%
of the time. Further analysis found differences in response by the respondents’ role. Juvenile justice indi-
cated that children were often present at the highest rate (85%), followed by behavioral health (61%).The
percentage of offen responses was lower for child welfare (33%) and far lower for GAL (17%).

What Are the Barriers to Their Inclusion?

CCPT Survey

The CCPT survey asked the open-ended question, “What are the main challenges in your county
to holding CFT meetings?” This question was not specific to child inclusion but the identified
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TABLE 7.2 Service Provider Survey

In your experience, how often are children/youth . ..? (n = 507)

n Never Rarely Sometimes Often

Physically at the meeting 486 46 99 182 159
(9%) (20%) (37%) (33%)

Represented at the meeting by a support person 473 21 62 120 270
(4%) (13%) (25%) (57%)

Represented at the meeting by other means® 393 44 73 134 142
(11%) (19%) (34%) (36%)

a The survey stated, “Representation may include a photo, a letter, or some other reminder of the child/youth.”

challenges affected their participating in meetings. Many CCPTs responded at length to this ques-
tion, and only six (8%) out of 71 did not specify any challenges. Their responses were coded into
categories of challenges.

The two most commonly identified types of challenges pertained to logistics: (a) scheduling, avail-
ability, or meeting time issues for families and professionals (cited 31 times) and (b) transportation or
meeting location issues for families (cited 23 times). For instance, a CCPT noted that children were
prevented from attending when the meetings were held during school hours. Another CCPT observed,
“Many of our children are placed outside of the county. Therefore, anyone willing to be involved in a
CFT must often travel away from our home county.”

A different set of challenges related to engaging groups of participants: families (15 times), mental
health professionals (seven times), other professional or community partners (eight times), and children
(two times). The absence of professionals such as from child mental health, schools, and juvenile justice
was viewed as a major obstacle to developing productive plans for the children. Other barriers con-
cerned attitudes on child participation. One CCPT wrote,“There is room for improvement on involv-
ing the children and youth in CFTs. There is often reluctance to involve them because of the difficult
issues being discussed, possibility for hostility, and wanted to protect the child/youth from the heaviness
of the meeting.” Similar issues on child inclusion were identified in the service provider survey.

Service Provider Survey

The survey asked, “When thinking about including children/youth in a CFT,I consider the following,”
and then listed possible considerations that could aftect their assessment on including children.Table 7.3
shows that most respondents agreed that these considerations were relevant to their evaluative process.
Breaking out the responses by role found that over 75% of respondents from child welfare, behavio-
ral health, and juvenile justice considered all these considerations. In contrast, GALs less commonly
checked that they considered the amount of responsibility (61%), specific details (70%), exposure (73%),
and availability of support (68%). Behavioral health and child welfare had unanimity or near unanimity
on considering children’s emotional well-being (respectively 100% and 96%) and developmental capac-
ity (respectively 98% and 97%), and almost all behavioral health respondents took into account specific
details (98%).The top consideration for juvenile justice was purpose (95%), and the top considerations
for GALs were emotional well-being (91%) and developmental capacity (90%).
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TABLE 7.3 Service Provider Survey

When thinking about including children/youth in a CFT, I consider the following. . . (n = 507)

Inclusion Considerations Number Percentage
Child/youth emotional well-being 464 92%
Child/youth developmental capacity to participate 460 91%
Purpose of the CFT meeting 434 86%
Potential exposure to inappropriate information or behavior at the CFT 401 79%
Specific details of the case® 388 77%
Availability of support for the child/youth in the meeting 385 76%
Amount of responsibility participation places on the child 344 68%

Note: Respondents asked to check all items that apply.

a The survey stated, “Case considerations may include things such as legal status of the parents, mental or physical health of the
caregivers, or other family situations such as domestic violence.”

What Are the Strategies for Overcoming These Barriers?

CCPT Survey

After asking CCPTs to identify barriers to holding CFTs, the survey posed its final question, “What
does your CCPT recommend as strategies for overcoming these challenges?” The majority (80%)
described strategies, with the responses between two and 183 words in length. They provided strategies
for increasing the participation of families and professionals through outreach and training (26 times),
better collaboration and communication among partners (13 times), arranging alternatives to in-person
participation (nine times), providing transportation for families (seven times), and prioritizing family
needs in terms of scheduling and venues (five times). A number of CCPTs referred to the role of family
partners in supporting family participation and explaining to families the benefits of CFTs.

In regards to specifically involving children, a few CCPTs volunteered strategies. For children placed
outside the county, a CPPT observed, “DSS often transports or arranges for transportation for families
to participate in the location of the child.” Another CCPT noted, “Youth Participation—We are now
offering 2:30 and 5:30 time slots for CFTs.We can encourage teams to have the meetings at the school.”
Yet another CCPT explained the benefits of having the youngest children present, “Often encourage
family to bring babies/toddlers to meeting to give sense of how they are responded to in the setting
and humanizes the meeting.”

Service Provider Survey

The survey asked respondents to score based on their experience the extent to which strategies are used
for representing children through support persons or other means such as a photo or letter. As seen in
Table 7.2, 57% responded that a support person offen represented the children, and 36% agreed that
other means were offen used. Both these percentages are higher than the 33% for children offen being
physically at the meeting. A breakdown by role found marked differences in the frequency with which
support persons offen represented children: 71% GAL, 56% juvenile justice, 47% child welfare, and 34%
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behavioral health. Differences were also found for how often other means are used to represent children:
41% child welfare, 40% GAL, 31% juvenile justice, and 20% behavioral health.

The service provider survey inquired about “what information or resources would help to include
children/youth in more CFT meetings.” Over one-third of the original respondents (190) oftered
input to this open-ended question. The most frequent responses (27) identified the need for resources
to support children’s participation by educating them about CFTs or obtaining their input either
through a representative or by supporting their participation at the meeting. Specifically, one respond-
ent requested, “A small packet that uses drawings . . . and words to describe the CFT and why we want
to hear from the child, in language that is affirming and to help minimize any fears.” Other resources
requested included additional training (24) and resources specifically to educate parents (17) and pro-
fessionals (eight) about how to support safe child participation in CFTs. Additional responses reflected
systemic resource needs including more time to ensure that children were properly prepared for taking
part in CFTs (11), transportation options for the families and their children (nine), and neutral facilita-
tors to support the CFT process (three).

Discussion

Strengths and Limitations of the Research Method

Both surveys yielded information pertinent to the three research questions. Their findings, though,
cannot be directly compared because the survey instruments did not ask the same questions. The
generalizability of the study findings is limited by the snowball sampling used for the service provider
survey, the lack of information about who within each local team completed the CCPT survey, and
the restriction of data collection to one US state. Future research is needed that has clear sampling
frames, collects more information about survey respondents, and compares data from different states
and countries.

Nevertheless, the limitations of each survey is offset, in part, by the strengths of the other survey. The
CCPT survey accessed the perspectives of interdisciplinary teams in 71% of the state’s 100 counties.
This survey also made it possible to better judge the representativeness of the viewpoints expressed in
the service provider survey. Unlike the CCPT survey, the service provider survey made it possible to
drill down to the views of individual professionals from different child- and family-serving organiza-
tions. The sample size of over 500 respondents made it possible to detect patterns in their answers. The
two surveys were administered closely in time, with the CCPT survey preceding the service provider
survey by half a year. Another strength of the study is that the North Carolina context assists with study-
ing patterns of child inclusion. Discussion across North Carolina human services systems is enhanced
by their having an agreed-upon term for the meetings—"“child and family teams”—and a consensual
agreement on the definition of CFTs. At the heart of this definition is the inclusion of children and
their families in decision-making.

Patterns of Child Inclusion

The responses to the two surveys indicate, for the most part, awareness of issues pertaining to child
inclusion: the CCPT survey had little missing data on children’s attendance and the service provider
survey yielded a rapid response from professionals based in different organizations. As the case with a



Children’s Hopes, Networks of Regulation 111

multicountry survey (Nixon et al., 2005), the responses to both North Carolina surveys also point to
inconsistent inclusion of children at the meetings.

The CCPT survey used the term “attend” with 57% of the teams checking offen on children’s
attendance. The service provider survey used the more precise language of “physically at the meeting”
with only 33% of respondents saying that children were often present. When asked about representation
by a support person, 58% of the service providers checked offen, a comparable percentage to 57% from
the CCPT survey on children attending CFT meetings. It is likely that some CCPTs considered rep-
resentation of children as a form of attendance, especially since agency policies in the state encouraged
but did not require that children be present.

Breaking down the results of service provider survey by agency affiliation revealed some disciplinary
differences in perspectives on children’s inclusion. Four groups made up 85% of the 507 service pro-
vider respondents: GAL (46%), child welfare (23%), behavioral health (8%), and juvenile justice (8%).
The higher participation rates of GALs and child welfare tilted overall findings toward their experi-
ences. Notably, GALs and child welfare, who would have been working with the same child population,
were the least likely of these four groups to respond that children were offen physically at the meetings.
These findings are in line with those reported by Nixon et al. (2005) that conferences focused on child
welfare matters had the least children in attendance. The service provider survey found that juvenile
justice had the highest rate at 85%, probably reflecting the older ages of their charges and the focus of
their meetings on the youth’s behaviors. One juvenile justice court counselor simply stated, “I think the
child/youth should always be present at the meetings.”

GALs responded at the highest rate that children and youth were offen represented at CFT meetings
by a support person. This may reflect systemic expectations for advocacy on behalf of children in juve-
nile court. As one GAL stated on the survey,“I don’t think that the children should be in meetings. That
is why I am there.To advocate for the child (be their voice).” As found by the CCPT survey, GALs are
not present at all child protection meetings and, thus, are not available always to offer such representa-
tion. Moreover, representation does not have to be an alternative to children’s attending.

Practice guidance on family meeting recommends that children be accompanied by a support per-
son of their selection to stay by them and speak for them if needed (American Humane Association
and the FGDM Guidelines Committee, 2010). Children are able to select support persons whom they
trust to look out for them, but as the case with other participants, support persons need preparation for
the conference (Pennell & Anderson, 2005; Pennell & Burford, 1995). A somewhat different approach is
to have the children accompanied by an advocate, internal or external to their family group. A British
study found that the majority of children opted for an advocate independent of the family group, and
the children reported that an advocate (with adequate preparation) enhanced their sense of empower-
ment within the family group and the professional decision-making (Dalrymple, 2002). Upholding
children as participants in their own right reconfigures the convergence of family and state networks
of regulation.

A Culture of Child Inclusion

Child support persons or advocates alter normative and power structures within the meetings. Having
a child advocate runs counter to norms that children belong under the authority of their parents, and
having a child support person challenges the role of parents, especially mothers, as necessarily providing
such caring. The presence of a child advocate or support person begins to shift the power alignment so
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that children are more likely to express their hopes and have their hopes acknowledged. In the midst
of displays of high emotions at conferences, the children’s physical presence reminds the adults that the
purpose of the meeting is to safeguard the children and their families (Holland & Rivett, 2008). This
reminder can ease not only clashes within the family group but also among the service providers in
attendance and between the family and agency systems. As a result, children gain hope by seeing impor-
tant adults in their lives making responsible decisions together.

In line with international findings (Gal, 2015), both North Carolina surveys identified concerns
that including children could harm them or was logistically not feasible. A point of departure from the
international reports is that none of the North Carolina respondents expressed personal fears about the
emotional toll that engaging the children would have on them or about their capacity to reach out to
the children. It is possible that the North Carolinians felt prepared for working with the children or that
they refrained from giving what might appear as a socially undesirable survey response. Hesitation about
how to involve children was possibly heightened by trauma-informed training recently introduced into
the state for mental health professionals, child welfare workers, and foster parents.

A trauma-informed awareness was evident in the advice of one service provider respondent from
mental health: “I think it would be important for children to have someone to help process before
and after the meeting. . . . in order to make sure they have not been traumatized by the meeting.” The
trauma-informed trainings quite rightly increased sensitivity to the emotional safety of children who
have experienced adverse life events and highlighted the need to consider the unique circumstances of
children’s situation when involving them in CFT meetings. At the same time, trauma-informed lan-
guage could be used to excuse the omission of children from forums that might have enhanced their
sense of self~worth and family and community connections.

The recommendations of survey respondents point to the need for more training and resources to
support the inclusion of children at the meetings. Curricular development and delivery by training
teams that include youth and family partners with direct experience as service recipients can orient
the workshop participants to the impact of not being included in major life decisions. This partnership
training model is precisely the approach adopted by the university center to translate findings from the
service provider survey into an online curriculum capable of reaching a broad audience. The transfer of
learning to the workplace requires support from other systemic strategies as well.

Both the CCPT and service provider surveys raised awareness about the state’s commitment to child
inclusion. This commitment is endorsed by the North Carolina Collaborative for Children,Youth, and
Families (2007) in its definition of CFTs that emphasizes creating plans “with children/youth and their
families.” This definition reflects the active participation of family partners in its construction and their
advocacy of system-of-care approaches. Within North Carolina and more largely the United States,
children’s participation is upheld as a best practice rather than a right as stated in the United Nations’
(1989) Convention on the Rights of the Child.

Legislation as in Aotearoa New Zealand specifies children’s participation as a human right and
appears to increase their attendance but is not sufficient on its own. A New Zealand review of FGCs in
2012 reatfirms the original guiding FGC principles but urges adoption of a series of recommendations
to improve delivery (Nixon, 2012). The recommendations include holding more conferences to meet
demand, enhancing cultural outreach particularly to Maori communities, inviting children more often
to the conferences, preparing children to participate, convening conferences at child-friendly times and
venues, presenting information in simpler terms to participants, and involving more comprehensively
service providers required to meet the increasingly complex situations of children and their families.
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These recommendations demonstrate similarities between the New Zealand and North Carolina expe-
riences. To be effective, endorsements by respected institutions, whether local or international, need
reinforcement through monitoring. Otherwise, children’s participation is likely to remain inconsistent
(Crampton & Pennell, 2009).

One vehicle for monitoring is the Child and Family Services Reviews conducted by the US Chil-
dren’s Bureau of states’ child welfare systems. Among the performance measures is an item on the
inclusion of parents and children in case planning. States that do not meet expectations are subject to
financial penalties. Another avenue is having a case-tracking system in place for monitoring children’s
participation in family meetings; this would reinforce the importance of children’s input and would
be a way to document that the local agency is meeting federal and state expectations. Workers and
their agencies, however, are likely to react to the surveillance if they are not engaged in determining
corrective measures with state authorities. A third means is citizen review of child maltreatment cases
to examine the extent to which children and their families are included in planning. CCPTs are the
mechanism for citizen review of child welfare in North Carolina, and the annual CCPT surveys ascer-
tain trends in what factors set children at risk and what steps can counter these risks. The expansive role
of citizen review panels supports CCPTs in acting on their findings, but a common characterization of
the panels as a “watchdog” can spark conflict between panels and child welfare agencies and undermine
the panel’s role as an asset for child welfare (Vadapalli, 2017, p. 540).

All these approaches to monitoring can be and are experienced as punitive by states and their work-
ers and can provoke resistance, disengagement, and game playing. This does not have to be the end-
result according to regulatory theorists and researchers. Engaging agencies and workers in examining
the data and working out solutions together can only serve children and their families well. This is the
approach of the NC CCPT Advisory Board at which community and state participants sit at the same
table to exchange ideas and figure out action steps together. Moreover, this inclusive approach parallels
what is desired within the family meetings.

Advancing children’s inclusion, whether as a human right, a statutory requirement, an agency policy,
or a best practice, necessitates continual bolstering. To sustain human services responsive to the views of
children requires intersecting, system-level strategies—interagency collaborations, partnership training,
process and outcome evaluation, citizen review, and performance monitoring. All of these strategies, if
handled in a collaborative manner, infuse external perspectives into the child welfare system and move
the system toward a multiparty system of regulation that strengthens community-state partnership.

The broad base of this system of responsive regulation is the family meeting that teaches children
and adults about participatory decision-making and generates a sense of engagement, fair play, and
mutual trust. Supporting children as decision-making participants in their own right redefines the con-
vergence of family and state networks of regulation around rather than over youngsters. This redefini-
tion has the potential to renew children’s hopes and restore child-adult relationships to the ideal of Tali
Gal’s (2015) “culture of child participation.”
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BLACK MOTHERS, PRISON, AND
FOSTER CARE

Rethinking Restorative Justice

Dorothy E. Roberts

Introduction

This chapter has three overarching aims. First, I examine the case of black mothers involved in the
prison and foster care systems as possible subjects of a restorative justice framework. Second, by exam-
ining the case of black mothers, I want to think more broadly and critically about the meaning of
restorative justice. Who are the victims and who needs to make amends? Who needs to be reconciled
and who should be held accountable? To whom should justice be restored? Finally, I call on scholars
and advocates to imagine a restorative justice approach that goes beyond reforming the carceral state to
fundamentally transforming the meaning of justice for black mothers and then, perhaps, the meaning
of restorative justice itself.

The U.S. prison and foster care systems are marked by glaring race, gender, and class disparities: the
populations in both systems are disproportionately poor and black and poor black mothers are overin-
volved in both systems (Richie, 2002; Roberts, 2002). In 2010, about one-third of children in foster care
were black and most had been removed from black mothers who were their primary caretakers (US
Department of Health and Human Services, 2011). About one-third of women in prison were black
and most were the primary caretakers of their children (Glaze & Maruschak, 2010).

This statistical similarity is striking, but its significance is not self-evident. Some see the dispropor-
tionate number of black mothers involved in prison and foster care as the unfortunate result of their
disadvantaged living conditions. Others argue that the statistical disparities in both systems reflect the
appropriate response to black mothers” antisocial conduct that puts their children and the larger society
at risk of harm. Some do not perceive a relationship between the two systems because prisons inflict
punishment whereas child welfare agencies provide services. However, both prisons and foster care have
been sites for restorative justice (Harris, Braithwaite, & Ivec, 2009; Morrison, 2002; Toews & Harris,
2010). A restorative justice approach has been applied to reconcile incarcerated people, as well as parents
accused of child maltreatment, with the victims of their wrongdoing and with their communities.

In my view, the prison and foster care systems work together to monitor, regulate, and punish black
mothers in ways that help to extend an unjust carceral state: they help to preserve social inequality in
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a neoliberal age of shrinking social programs and increasing government surveillance (Crenshaw, 2012;
Roberts, 2012). This particular systemic intersection penalizes the most marginalized women in our
society while blaming them for their own disadvantaged position. Given the role prison and foster care
play in black mothers’ lives, what role can restorative justice play? Can restorative justice address these
women’s needs and redress the suffering they have experienced resulting from their involvement in
these systems? Can restorative justice provide a way not to reconcile these women within these systems
but to liberate them from these systems?

Black Mothers in the Prison and Foster Care Systems

Over the last several decades, the United States, as well as other nations, has embarked on a pervasive
form of governance known as neoliberalism that transfers services from the welfare state to the private
realm of family and market while promoting the free market conditions conducive to capital accumu-
lation (Harvey, 2007). Neoliberalism, however, does not entail solely a unidimensional “combination
of market competition, privatized institutions, and decentred, at-a-distance forms of state regulation”
(Braithwaite, 2000, emphasis added). At the same time that governments are dismantling the social
safety net, they have intensified their coercive interventions in poor communities, especially communi-
ties of color. The welfare, prison, foster care, and deportation systems have all become extremely puni-
tive mechanisms for regulating residents of the very neighborhoods most devastated by the evisceration
of public resources (Di Leonardo, 2008; Giroux, 2004; Wacquant, 2009). These neoliberal forces of pri-
vatization and punishment operate within and in support of a racist and sexist political order that makes
black mothers especially vulnerable to carceral regulation. Thus, the prison, welfare, and child welfare
systems became more punitive since the 1970s as black mothers made up increasing shares of their
populations (Mink, 2002; Roberts, 2002). Moreover, calls to expand these systems’ punitive functions
were based on myths about black mothers’ reckless sexuality and childbearing (Collins, 2000; Haley,
2016; Harris-Perry, 2011; Roberts, 1997). In short, prison and foster care became intertwined aspects of
an expanding carceral state that relies on the devaluation of black mothers.

Black Mothers Involved in Prison

Since the 1970s, law enforcement policies in the United States have caused an astronomical rise in the
rate of incarceration that surpasses that of any other democracy in history and any other nation in the
world today (Hartney, 2006; O’connor, 2014; Wagner & Rabuy, 2017). With more than 2 million people
locked up in state and federal prisons and jails and 3.7 million people on probation, the United States
leads the world in carceral control of citizens (Wagner & Rabuy, 2017). The incarceration rate of black
men is especially staggering: 6 percent of black men ages 30-39 were imprisoned in 2014—six times
the rate of white men (Carson, 2015). Numerous scholars have demonstrated that mass incarceration
serves as a “‘new Jim Crow” that institutionalizes black political subordination (Alexander, 2012; A.
Y. Davis, 2011; Gilmore, 2007; Hinton, 2016). Locking up enormous numbers of black people inter-
feres with their democratic participation by robbing them of voting power, material resources, social
networks, and legitimacy required for full political citizenship and for organizing local institutions to
contest repressive policies (Roberts, 2004).

Women are the fastest-growing segment of the prison population in the United States and black
female incarceration rates are the highest among women (Geer, 2000). There was an 828 percent
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increase in the number of black women behind bars for drug offenses between 1986 and 1991 (Geer,
2000). For most of incarcerated women, prison constitutes a culminating victimization that results from
multiple forms of vulnerability and violation, including domestic violence, sexual abuse, drug addic-
tion and other health problems, and homelessness (Richie, 1996,2012). U.S. law enforcement treats the
health problem of drug addiction as a criminal offense and black women are the most vulnerable to
this inhumane approach (Zerai & Banks, 2002). Mothers who depend on public assistance to care for
their children are increasingly treated as criminals—welfare fraud, for example, is now a felony offense
instead of an administrative violation (Gustafson, 2012). Thousands of black women in prison today—
mostly for nonviolent offenses—need treatment for substance abuse, support for their children, or safety
from an abusive relationship, not criminal punishment.

Most incarcerated women are mothers who were the primacy caretakers of their children (Glaze &
Maruschak, 2010). While judges used to show mothers leniency, they are now more often compelled
by mandatory sentencing laws to give mothers prison terms. As a result, the number of children with a
mother in prison nearly doubled between 1991 and 2007 (Glaze & Maruschak, 2010). Owing to racial
disparities in the U.S. incarceration rate, 7 percent of black children had a parent in prison in 1999,
making them nearly nine times more likely to have an incarcerated parent than white children (Glaze &
Maruschak, 2010). By age 14, one in four black children, born in 1990, had a parent imprisoned, com-
pared with one in 25 white children (Wildeman, 2009).

Black Mothers Involved in Foster Care

The prison system’s regulation of black mothers is intensified by these very same women’s dispropor-
tionate involvement in the foster care system. Before the civil rights movement, black children were
disproportionately excluded from openly segregated child welfare services that catered mainly to white
families (Billingsley & Giovannoni, 1972).Yet by 2000, black children made up the largest group of
children in foster care (Roberts, 2002). A black child was four times as likely as a white child to be
in the foster care system. Black children are still grossly overrepresented: even though they represent
only 15 percent of the nation’s children, they make up 30 percent of the nation’s foster care popula-
tion (United States Department of Health and Human Services, 2011). In some cities and states, the
disparity is much greater. Child protection in many large cities functions mainly to monitor, regulate,
and disrupt minority families.

Most children in foster care were forcibly removed from their mothers by state agents. These moth-
ers are then intensely supervised by child welfare authorities as they comply with agency requirements
in order to be reunified with their children (Lee, 2016; Roberts, 2002). Failing to meet these require-
ments is grounds to terminate their parental rights. This state intrusion is typically viewed as necessary
to protect maltreated children from parental harm. But placement of children in foster care is usually
linked to poverty, racial injustice, and inadequate state supports for struggling families (Briggs, 2012;
Lee, 2016; Roberts, 2002).

Policies and programs that focus on rehabilitating mothers pay little attention to the political func-
tion of massive state removal of black children from their families. The racial disparity in the child
welfare system reflects a political choice to address the startling rates of child poverty by investigating
mothers instead of tackling poverty’s societal roots (Roberts, 2002). It is no accident that child welfare
philosophy became increasingly punitive as black children made up a greater and greater share of the
caseloads. Since the 1970s, the number of children receiving child welfare services in their homes has
declined dramatically, while the foster care population has skyrocketed (Roberts, 2002). As the child
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welfare system began to serve fewer white children and more black children, state and federal govern-
ments spent more money on out-of-home care and less on in-home services.

Congress’s restructuring of welfare in 1996, ending the entitlement to public aid, coincided with the
passage of the Adoption and Safe Families Act in 1997, which emphasized adoption as the solution to
the rising foster care population (Roberts, 2002). Both were neoliberal measures that shifted govern-
ment support for families toward reliance on low-wage work, marriage, and adoptive parents to meet
the needs of children living in poverty (Mink, 2002; Smith, 2007). This coincidence marked the first
time the federal government mandated that states protect children from abuse and neglect without a
corresponding mandate to provide basic economic support to poor families (Courtney, 1998). Both
systems, then, responded to a growing black female clientele by reducing services to families while
intensifying their punitive functions. The main mission of child welfare departments became protecting
children not from social disadvantage but from maltreatment inflicted by their mothers. Moreover, as
neoliberal policies deprived poor black neighborhoods of needed services, residents increasingly were
forced to rely on child welfare agencies’ provision of family support that hinges on charges of child
maltreatment and relinquishment of child custody to the state (Roberts, 2008).

This punitive foster care approach, like that of prisons, is legitimized by stereotypes of black maternal
unfitness. In a qualitative study of Michigan’s child welfare system, the Center for the Study of Social
Policy Racial Equity Review discovered that many social workers negatively characterized or labeled
African American families, mothers, and youth in particular and failed to fairly assess or appreciate
their unique strengths and weaknesses (Center for the Study of Social Policy, 2009). For example,
social workers often assumed that black parents had substance abuse problems without making similar
assumptions about white parents. The report concluded,“The belief that African American children are
better off away from their families and communities was seen in explicit statements by key policy mak-
ers and service providers. It was also reflected in choices made by [the Department of Human Services|”
(Center for the Study of Social Policy, 2009, p. ii).

One of these discriminatory choices is for caseworkers to be more aggressive in their decision to
remove black children from their homes rather than provide services to their families. A study of the
intersection of race, poverty, and risk in removal decisions concluded that the racial disparity occurred
because it takes more risk of maltreatment for a white child to be placed in foster care compared to the
risk for a black child (Detlaff et al., 2011; Rivaux et al., 2008). This devaluation of the bonds between
black children and their mothers discounts the harm inflicted on both parties when the children are
removed from their homes.

The child welfare system’s punishment of black mothers helps to perpetuate a neoliberal response to
caregiving that relies on individual parents’ private resources instead of public support for families. By
attributing poor black families’ hardships to maternal deficits, the child welfare system hides their sys-
temic causes, devalues black children’s bonds with their families, and prescribes foster care and adoption
in place of social change and services. Casting black children’s need for services as the fault of abusive
mothers avoids confronting racism in the child welfare system and in the broader society—while dis-
counting the harms inflicted on children by unnecessarily separating them from their families.

System Intersection

Prisons and foster care function together to discipline and control poor and low-income black women
by keeping them under intense state supervision and blaming them for the hardships their families face
as a result of societal inequities. Stereotypes of black maternal irresponsibility that fueled more punitive
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forms of public aid to families converge with stereotypes of black female criminality that support mass
incarceration. As Angela Davis observes, the prison-industrial complex “relies on racialized assumptions
of criminality—such as images of black welfare mothers reproducing criminal children—and on racist practices
in arrest, conviction, and sentencing patterns” (A. Davis, 1998, p. 12). Together, these disparaging myths
about black mothers form an ideological scaffold for an expanding carceral state.

These punitive systems intersect in the lives of black mothers when prison and foster care policies
make it extremely difficult for incarcerated women to retain legal custody of their children. When their
children are placed in out-of-home care, incarcerated mothers face obstacles to maintaining contact
with them and to meeting other requirements imposed by child protective services. As Ronnie Halp-
erin and Jennifer L. Harris note,“To avoid having their parental rights terminated, incarcerated women,
like their counterparts in the community, must participate in case planning, remain involved in their
children’s lives, and demonstrate their commitment and ability to reform, typically by enrolling in cor-
rective programs as set forth in the case plan” (Halperin & Harris, 2004, p. 340). But the conditions of
incarceration coupled with prison and child welfare policies make it ‘virtually impossible’ to meet these
requirements from behind bars (Halperin & Harris, 2004; Hager & Flagg, 2018).

A chief threat to reunification is the difficulty of visiting with children while in prison. Jails and
prisons have “elaborate and time-consuming” visitation procedures, including requirements for prior
notification, and caseworkers must arrange transportation and supervision of children in care during
visits (Ross, Khashu, & Wamsley, 2004). As a result of all these obstacles to visitation with their children,
more than half of all mothers in prison receive no visits at all from their children (Halperin & Har-
ris, 2004). Incarcerated mothers then risk permanently losing custody of their children because it is
considered in a child’s best interests not to wait for his or her mother’s release to have a stable family
life. Judges often construe a mother’s failure to visit with her child as abandonment and grounds for
terminating parental rights.

Even when incarcerated mothers are able to keep legal custody of their children, the collateral penal-
ties inflicted on them pose affirmative barriers to maintaining a relationship with their children once
they are released from prison. A host of state and federal laws impose draconian obstacles to a mother’s
successful reentry in her community by denying drug offenders public benefits, housing, education, and
job opportunities and barring formerly incarcerated women from many occupations held predomi-
nantly by women, such as childcare workers, certified nurse’s aides, and beauticians (Brown, 2010). For
many incarcerated mothers, the convergence of prison and foster care, without guaranteed public aid,
means losing custody of their children permanently.

Appling Restorative Justice to Black Mothers

The experiences of black mothers involved in the prison and foster care systems force us to critically
examine restorative justice analysis. Restorative justice breaks away from the retributive paradigm that
punishes past wrongdoing to focus instead on “making the future safer” by reconciling offending and
victimized individuals to each other and/or to their communities (Braithwaite, 2000, p. 230; Strang,
2002; Zehr, 2005). The dominant conception of restorative justice is a form of mediation that resolves
individual conflicts between offenders, victims, and other community members (Braithwaite, 2000;
Zehr, 2005) or shaming that reintegrates offenders into the community and encourages future compli-
ance with the law (Braithwaite, 1989; Tyler et al., 2007). As Ivec, Braithwaite, and Harris have noted,
“the central idea of restorative justice is to talk through the harm and use the strengths of individuals in
the group, including the perpetrator(s) of the harm, to make amends” (2012, p. 98).
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The restorative justice paradigm is better suited than the retributive paradigm for addressing black
mothers’ involvement in the prison and foster care systems because it focuses on needs rather than pun-
ishment and extends beyond individuals to include the community. However, the dominant conception
of restorative justice falls short of the paradigm’s radical potential. Applied to the criminal justice and
child welfare systems, the central idea of restorative justice, as currently conceived, reconciles people
who have committed crimes and parents who have maltreated their children with the victims of their
wrongdoing. Under this framework, restorative justice might entail developing programs within these
systems to help black mothers to be better mothers. The goal is to reform these systems so they can bet-
ter facilitate repairing relationships between individual offending mothers and those they have harmed
(Armour & Sliva, 2018).

Recognizing the role institutionalized discrimination and violence play in the prison and foster care
systems changes the identities of perpetrator and victim. What does restorative justice mean for black
mothers when they themselves have been victimized by these systems? What does it mean to “restore”
these mothers when the systems that are supposed to administer justice actually promote societal struc-
tures and ideologies that oppress them? Dominant conceptions of restorative justice fail to address these
questions and therefore do not difter radically enough from the retributive approach (Riley, 2017). If
restorative justice seeks to restore justice to victims of violence, then the state should make amends
to black mothers as much as help black mothers make amends for any harm they committed. Surely,
what black mothers and their families have suffered at the hands of the state far outweighs any damage
most of these mothers have caused. Ironically, a study of gender-specific factors in restorative justice in
England and Wales noted that, because women are more likely than men to commit nonviolent “vic-
timless” crimes, such as shoplifting, there may be fewer opportunities for them to participate in restora-
tive conferencing (Masson & Osterman, 2017).

The carceral systems of prison and foster care and their histories of racist state violence are not
simply the background context in which restorative justice operates or the mechanisms that provide
resources to the parties involved in the reconciliation process. Rather, these systems are themselves
sources of injustice that a restorative justice paradigm should contest and ultimately help to dismantle.

Transforming Restorative Justice

Restorative justice for black mothers involved in the prison and foster care systems requires that we hold
the institutions themselves accountable for their role in systematic harm to the individuals involved.
Carceral systems cannot be viewed as the backdrop or facilitators; dismantling them must be at the very
center of efforts to achieve justice for the most marginalized groups, including black mothers. Instead of’
asking the state to help black mothers to be better mothers, restorative justice should demand that the
state end its systematic violence against them. Restorative justice does not require reforming carceral
institutions but abolishing them (A.Y. Davis, 2011; Riley, 2017; Roberts, 2017). Family group decision
making and feminist anti-carceral approaches to domestic violence provide helpful insights into how
restorative justice might focus on dismantling unjust carceral systems.

Family Group Decision Making

To a large extent, contemporary U.S. social policy has written off the most disadvantaged families
and the communities they belong to and subjected them to carceral remedies. Family group decision
making (FGDM) can be part of the resistance to these policies of shrinking supports and intensified
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punishment. FGDM gives voice to those families and communities: it respects what they have to say
rather than imposing authoritarian requirements on them; it capitalizes on their strengths rather than
scrutinizing their deficits; it aims to support them rather than tear them apart (American Humane,
2013; Crampton, 2007; Merkel-Holguin, n.d.). Countering the way coercive state supervision of black
mothers contradicts a democratic relationship between communities and government, the practice of
FGDM promotes the democratic ideals of voice, freedom, equality, and respect. Moreover, research has
shown that FGDM can reduce the disruptive impact child welfare systems have on families by decreas-
ing the placement of children in foster care, increasing the numbers placed with relatives, and increasing
exits of children from out-of-home care to reunification (Lambert, Johnson, & Wang, 2017; Merkel-
Holguin, Nixon, & Burford, 2003; Pennell, Edwards, & Burford, 2010).

FGDM, however, is typically a supplement rather than an alternative to the investigative, regulatory,
and punitive dimensions of the child welfare system (Feldman, 2017). In resolving the individual con-
flicts that led to the family’s involvement with state child protection authorities, FGDM may not attend
to the institutionalized forces that made the family vulnerable to investigation in the first place. Indeed,
state authorities may see taking systemic injustice into account as interfering with the reconciliation
process because it relieves parents from taking sufficient responsibility for their own behavior. Moreo-
ver, FGDM may give families a limited voice in crafting remedies for their needs without any authority
or resources to implement their views. In order for FGDM to reach its potential, we must develop ways
of engaging in this practice both inside and outside the confines of prison and foster care to contest
these systems themselves and envision more equitable and humane institutions to meet families’ needs.
By facilitating nonpunitive dialogue, a restorative justice model could potentially enable black mothers
currently identified as offenders and those identified as the victims and communities they have harmed
to see their common oppression by carceral systems and to work together to dismantle them.

A Feminist Anti-Carceral Approach to Domestic Violence

Black and other women of color feminists have developed a sophisticated analysis of state protection
and state punishment that moves beyond victimization to resistance (Roberts, 2014). Their radical
approach to domestic abuse starts from the premise that policies to protect black women must address
intimate and institutional violence simultaneously and therefore cannot rely on state systems, such
as police, prisons, and foster care, which themselves unjustly target black communities for violence
(INCITE!, 2016). Kristine Riley has similarly criticized the current entanglement of restorative justice
and the criminal justice system in interventions into the sex trade, proposing an “intersectional feminist
praxis” that “operates independently of the justice systems” (Riley, 2017, p. 1168). The anti-carceral
approach situates family violence within a broader context of state violence against black people, as well
as inequitable social structures, including male domination but also barriers created by poverty, racism,
and government policies that trap many women in violent homes (Smith et al., 2006). Anti-carceral
feminists have tied domestic violence to a continuum of social and state violence that, to quote Angela
Davis again, “extends from the sweatshops through the prisons, to shelters, and into bedrooms at home”
(A. Davis, 2000, p. 2).

These scholars and activists have cautioned against participating in a criminal justice regime that
incarcerates astronomical numbers of black men, women, and children, causing devastating conse-
quences to their families and communities. Moreover, black women are at heightened risk of being
victimized by police brutality, including when they seek protection against violence in their homes
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(Ritchie, 2017). At the same time, state and federal governments have refused to allocate similar resources
to programs and services that would make women less vulnerable to violence. As noted above, “tough
on crime” post-conviction penalties, such as federal lifetime bans on receiving welfare benefits, post-
secondary financial aid, and public housing, intensify the vulnerability of formerly incarcerated women.

This anti-carceral analysis points to developing restorative justice strategies that can contest multi-
ple, intersecting forms of systemic injustice and can develop collective efforts within communities to
address private violence—efforts that rely on the strengths and accountability of community members
rather than on punitive state intervention. This approach also insists on the accountability of the state
for perpetrating institutionalized violence on marginalized communities.

Conclusion

By replacing the retributive paradigm with concern for people’s needs, communities, and desire for
reconciliation, restorative justice holds potential for contesting the expanding carceral state that strips
the most marginalized communities of needed resources while subjecting them to increasingly puni-
tive forms of control. Dominant conceptions of restorative justice, however, fail to meet this potential
because they do not account for institutionalized discrimination, surveillance, and violence perpetrated
by the very state systems relied on for restorative processes. I have argued that centering the experi-
ences of black mothers in the prison and foster care systems can help us rethink the restorative justice
approach. Rather than treat these women as offenders who need to make amends to their families
and communities, restorative justice should hold the state accountable for harming all of them. Fam-
ily group decision making and feminist anti-carceral approaches to domestic violence provide helpful
insights into how we might develop a restorative justice framework that contributes to dismantling
unjust carceral systems and creating an equitable and humane society.
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RESPONDING RESTORATIVELY TO
STUDENT MISCONDUCT AND
PROFESSIONAL REGULATION

The Case of Dalhousie Dentistry

Jennifer J. Llewellyn

Introduction

I write this chapter on the relationship between restorative justice and responsive regulation on the
third anniversary of a case that embodies their relationship in all its complexity and promise.

On December 16, 2014, four female fourth-year students in the Faculty of Dentistry at Dalhousie
University in Halifax, Nova Scotia, Canada, brought forward complaints under the University’s Sexual
Harassment Policy about offensive materials posted on a private Facebook group site (called the “Gen-
tleman’s Club” Facebook group) by 13 male members of their class. The women’s complaints were not
limited to the posted materials but concerned the climate and culture at the Faculty reflected in, and
perpetuated by, the posts. The women chose to proceed with their complaints through a restorative jus-
tice process available as an informal resolution option under Dalhousie University’s Sexual Harassment
Policy. All 13 men initially agreed voluntarily to participate in the restorative justice process selected by
the complainants to investigate and try to resolve the matter. Ultimately, 12 of the 13 identified Face-
book members followed through on their agreement and participated in restorative justice. The Faculty
of Dentistry and the University also agreed to participate fully in the restorative justice process related
to the climate and culture aspects of the complaints.

The restorative process ran intensively for almost five months, concluding successfully on May 6,
2015. It was an integrative response to the many aspects of the Facebook situation: professional regula-
tion, educational discipline, and institutional and professional climate and culture. As the familiar meta-
phoric representation of restorative justice indicates, this process required as restorative justice pioneer
Howard Zehr (2005) so profoundly sets out, a changing of the lenses commonly employed to address
such issues to allow the light and depth required for relational seeing and knowing. Through such a lens
we can see restorative justice and responsive regulation woven together in the response at Dalhousie.

Restorative Justice and Responsive Regulation:
Responding to Relational Complexity

Before looking at the Dalhousie example further, it is important to consider the nature of the relation-
ship between restorative justice and responsive regulation it illustrates. The relationship is a reciprocal
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one whereby each requires the other to be fully realized. John Braithwaite’s (2002) ground-breaking
work identified restorative justice practices as promising and essential elements in responsive regulation.
This is true but restorative justice offers more to responsive regulation than effective practice foun-
dational to the responsive regulation pyramid (Braithwaite, 2002, pp. 30-34). The modern develop-
ment of restorative justice began as practical reforms to justice processes aimed at greater participation
and empowerment of affected parties, including victims, offenders, their support communities, and
the wider connected communities. These practical reforms took hold in response to the perceived
failures of criminal justice often absent or ahead of research and theory. The evolution of restorative
justice, oriented in response to the urgent needs of individuals, groups, and communities failed by the
traditional justice system, has had a lasting impact on the understanding of restorative justice. Most
accounts of restorative justice now ground it as a way of seeing crime and criminal harms—as an idea
or an approach. The implications of this conceptual underpinning have, however, been limited, for the
most part, to explaining or advocating for the use of its practices. This leaves untapped the potential of
restorative justice as a theory of justice to affect our understanding of justice itself and the structures,
systems, and institutions through which it is pursued. It is this broader notion of restorative justice that
is key to fully appreciate the relationship with responsive regulation. From this starting point, restorative
justice is not merely strategic practice for compliance within a responsive framework. It is essential for
responsive regulation because it reveals relational complexity in ways that are required for responsivity.

The view of restorative justice that drives this chapter, as it did the approach at Dalhousie, starts
from the understanding of restorative justice as a relational theory of justice (Llewellyn & Howse,
1998; Llewellyn, 2011). Justice on this account is fundamentally concerned with just relations. It seeks
relations marked by respect, care/concern, and dignity. This approach to justice is rooted in a broader
relational theory of the world. This theory applies to human beings and by extension the meaning of
human justice as relevant to this chapter, but, it is not anthropocentric. Rooted in the relational and
interconnected nature of the world, the approach is similarly relevant for questions of environmental
justice and in relational to non-human animals (Deckha, 2011).

A relational theory of human beings is more than a factual description of the ways in which we
live. It claims not only do we in fact live in relation (and relationship) with one another, we could not
be otherwise (Llewellyn, 2011). This is true in its most basic biological and evolutionary sense but also
in terms of how human beings come to know, to understand, and to define themselves (Meyers, 1997;
Koggel, 1998; Mackenzie & Stoljar, 2000; Nedelsky, 2011; Downie & Llewellyn, 2011). A relational
approach does not see relationship as a good, to be secured or promoted, but, rather, as a reality that
must be taken into account. Relationality must be core to our understanding of justice and injustice and
how we respond. Interactions and arrangements at interpersonal, institutional, or systemic levels will be
judged as just depending on the extent to which they reflect or structure relations. Injustice is similarly
defined relationally for restorative justice rather than defined by the breach of rules or necessarily tied
to an oftence or specific harm. Approached in this way, it is clear how restorative justice is relevant both
in reaction to particular incidents of harm and responsive to existing/underlying unjust relations as in
institutional, systemic, or social injustices (Harbin & Llewellyn, 2015).

Grounding restorative justice as a relational theory of justice defines and guides its application. It
requires processes that take account of context, causes, and circumstances of incidents and issues to
ensure comprehensive and integrated responses. This cannot be achieved through a fixed set of pro-
cesses or practice elements. A principle-based approach to doing and assessing the work of justice is
necessary. The answer, then, to whether a particular practice is restorative cannot be found simply by
some measure of its practice elements (as in McCold & Wachtel’s (2002) restorative typology) but in the
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extent to which it reflects core relational principles in its process and substance (Llewellyn et al., 2013).
At a principled level restorative processes are:

*  Relationally focused: resist isolated view of individuals or issues;

*  Comprehensive/holistic: take account of contexts, causes, and circumstances and are oriented to
understanding what happened in terms of what matters for parties;

*  Inclusive/participatory: relational view of parties with a stake in outcome of the situation—those
affected, responsible, and who can affect outcome, communicative, dialogical processes that support
agency and empowerment;

e Responsive: contextual, flexible practice attentive to needs of parties;

*  Focused on taking of responsibility (individual and collective) not on blame;

¢ Collaborative/non-adversarial;

e Forward-focused: educative, problem solving/preventative and proactive (Llewellyn et al., 2013;
Llewellyn & Llewellyn, 2015).

The robust relational conception of restorative justice affirms and explains why inclusive, participatory,
and dialogical processes should serve as a starting point for regulation. Insofar as restorative justice pro-
cesses and practices give central attention to relationship they are better able to marshall the knowledge,
authority, and relational capacity needed to ensure successful justice responses. In this way, restorative
justice serves as a backdrop for the regulatory pyramid and can inform interventions at the base and all
the way up. It also helps discern when and why less interventionist approaches might fail according to
where existing relationships are unable to support healthy and just regulation.

This account of the relationship between restorative justice and responsive regulation posits restora-
tive justice as more than strategy or operationalizing a theory of compliance. It is more than just
foundational to responsive regulation by virtue of its place at the base of the regulatory pyramid. It is
fundamental to the very idea of responsive regulation. It is possible to read Braithwaite (2002) as suggest-
ing a more limited view, as he explains the “most distinctive part of responsive regulation is the regula-
tory pyramid. It is an attempt to solve the puzzle of when to punish and when to persuade” (p. 30).
The pyramid helps answer: “what do we do when [restorative justice] fails, as it often will? What is our
theory of when not to use restorative justice?” (p. 27). It does so, he claims, by responding

to the fact that restorative justice, deterrence, and incapacitation are all limited and flawed theo-
ries of compliance. What the pyramid does is cover the weaknesses of one theory with the
strengths of another. The ordering of strategies in the pyramid is not just about putting the less
costly, less coercive, more respectful options lower down in order to save money and preserve
freedom as non-domination. It is also that by resorting to more dominating less respectful forms
of social control only when more dialogic forms have been tried first, coercive control comes to
be seen as more legitimate.

(. 32)

This takes restorative justice, though, as a set of practices not a theory. As a relational theory of justice it
offers more than collaborative and dialogical processes. It can identify the relational conditions and cir-
cumstances that require more structured interventionist responses and then inform processes and practices
to secure those conditions until such time as capacity or commitment exists to relate in just ways reflec-
tive of respect, care/concern, and dignity. But, for this to be so, all levels of the regulatory pyramid must
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be reflective and anchored by these commitments. None can forgo the values they seek to secure and
produce. As the pyramid suggests “law enforcers should be responsive to how effectively citizens or cor-
porations are regulating themselves before deciding whether to escalate intervention” (Braithwaite, 2002,
p-29).This capacity must then be nurtured by the ways in which law enforcers intervene. This makes the
case for a restorative approach to responsive regulation to ensure that at all levels of the pyramid interven-
tions are guided by restorative principles so as to build the capacity among citizens and corporations to
govern themselves in future such that de-escalation in the pyramid is possible.

At times responsive regulation will entail a departure from robustly collaborative and inclusive pro-
cesses that are the hallmark of restorative justice. This departure does not, however, necessitate a retreat
from the relational principles that mark a restorative approach to justice. These principles need to shape
the decision to employ non-restorative practices in view of the overall relational goals of just responsive
regulation. Greater intervention should then be considered within a relational approach as it may be
required to establish conditions for dialogue, participation, and collaboration of parties. Escalation up
the pyramid, then, with the increased use of authority and intervention entailed does not necessitate an
abandonment of a relational approach.The increased exercise of authority and potential for domination
characteristic of the peak of the pyramid is no less relational in nature than the less dominating, freer
processes at the bottom of the pyramid. Recall, relationship here is not describing a good or positive
interaction but focused on the fact of relationship. Domination is not less relational by nature than
its more positive relational dynamics at play lower on the pyramid. Indeed, it is precisely because of
this relational nature and implications of these responses at the top of the pyramid that we should be
concerned to ensure that they are used in a way that does not replicate, reinforce, or become sources
of injustice. If the focus of justice is achievement of the conditions of just relationship—of mutual
respect, care/concern, and dignity—then mechanisms of justice must take care to model such relations
to the extent possible and the overall system of responsive regulation aim to establish the conditions
for such relations in future. This is particularly important because responsive regulation is a dynamic
model (Braithwaite, 2002). Escalation will only be eftective in supporting responsive regulation if it is
approached in such a way that it does not undermine de-escalation to more informal and robust rela-
tional networks. For responsive regulation to be successful there must be a feedback loop whereby rela-
tional skills and capacity needed for de-escalation are modelled and developed through interventions
higher up on the pyramid. Decisions about moving up and down the pyramid should be considered
within a relational frame and not beyond it.

This commitment to ensure a restorative approach informs the entire pyramid does not mean that
only relational mechanisms or responses can be employed within the pyramid. While there will cer-
tainly be a preference for such mechanisms it is possible to accommodate the use of other responses
that are not themselves restorative in nature. A relational approach requires their use be considered and
justified through a relational analysis. For example, at the top of the pyramid, as Braithwaite has con-
templated, non-restorative responses might be required including, for example, in the criminal context,
imprisonment; in child protection, removing children from parents who do not want to give them up;
in the corporate sphere, removing licences from businesses; or in the educational context, suspension
or even expulsion. Taking a relational approach to regulation would certainly prefer restorative inter-
ventions where possible (as reflected by the commitment to such processes as the base of the pyramid
with escalation only as necessary). A restorative framing should and does make a difference in terms of
the strategies or practices included within the regulatory pyramid. This is consistent with Braithwaite’s
(2002) own rejection of retribution and punishment within the values of restorative justice.
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The most fraught issue in the values debate is whether values such as retribution, just deserts,
fair punishment should be accommodated in a restorative justice framework. Many of the most
distinguished restorative justice thinkers think they should. My own inclination is to think they
should not. [...] I argue that in the conditions of late modernity our retributive values are more a
hindrance to our survival and flourishing than a help. Hence restorative justice should be explic-
itly about a values shift from the retributive/punitive to the restorative. Retributive emotions are
natural, things we all experience and things that are easy to understand from a biological point
of view. But, on this view, retribution is in the same category as greed or gluttony; biologically
they once helped us to flourish, but today they are corrosive of human health and relationships.

(p. 16)

A relational approach does not, though, insist on restorative processes. It does insist that responses, even
if not restorative in their modality, are relationally considered in terms of their impact. A relational
approach would require, for example, consideration of why an isolating mechanism might be used with
respect to wider relational purposes. In this way it is possible a relational analysis could support the use
of such mechanisms in certain circumstances.

In all circumstances, though, compliance with regulations and the mechanisms employed must be
in service of justice—of promoting and protecting just relations. Whether within the criminal justice
system or in the context of some other regulatory system justice must overlay responsive regulation.
Braithwaite (2002) makes this assumption clear in his caveat that responsive regulation is concerned
with compliance with just law, otherwise the dialogue would rightly be about the justness of the law
and not regulating to secure compliance (p. 30). This commitment to justice cannot simply be the start-
ing point for compliance but must invade all aspects of the enterprise of regulation. Absent this core
commitment, responsive regulation can become manipulation in service of any end.

As much as restorative justice is essential to ensure just and effective responsive regulation, responsive
regulation has a similar crucial role in restorative justice. Thinking about restorative justice through the
lens of responsive regulation focuses attention on the dynamic nature of the work to regulate relation-
ships key for justice. As described above, justice, understood relationally, is fundamentally about just
relations—requiring relations marked by mutual respect, care/concern, and dignity. It is not, as some
restorative justice practices might suggest, narrowly focused on reconciled interpersonal relations of
the ‘hug and make up’ variety (Llewellyn, 2011). While this may sometimes be the result of restorative
justice, it is not necessarily so. Just relations often entail the end of existing relational arrangements. The
broader sense in which restorative justice conceives of, and approaches, its work towards just relations
comes clear through the lens of responsive regulation. Relationships are not static or fixed and the
work to secure just relations requires constant care and attention—it is regulatory work.To be effective,
such regulation is best done by those closely involved with the relations at stake (whether at interper-
sonal, institutional, systemic, or societal levels). There will, though, be circumstances in which such ‘self”
regulation is not possible and intervention to assist and insist on compliance with just relational norms
is required. In such cases, restorative justice insists the interventions must still focus on the relational
nature of their aim and take an appropriate approach while always attending to the principle of inviting
the person(s) to step up and use their own ‘agency’ to self-regulate.

Understanding the regulatory nature of the work of justice in this way requires restorative jus-
tice advocates to resist their own versions of regulatory formalism. It requires consideration of how
and when to escalate to more formal interventions when self-regulation or dialogue-based processes
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between and among parties are not possible (yet, or at all) or sufficient to respond to the situation and
establish conditions for just relations. If restorative justice is about more than simply achieving a set-
tlement or agreement between the direct parties on a particular issue, it requires understanding what
happened in light of context, causes, and circumstances to establish a plan for what needs to be done to
make the future better. This work demands flexibility in terms of the process and a vision of restorative
justice as more than a one-off intervention (no matter how restorative). It also makes clear that within a
restorative process one might need to move up and down the pyramid. Restorative justice cannot then
be identified with a certain set of practices or limited to what happens within them. It must be designed
to adapt and adjust depending on the needs and responses of the parties during the process. An approach
to restorative justice as purely an alternative justice practice or aligned with particular tools is not up
to this task. Responsive regulation reinforces the necessity for a principle-based approach to restorative
justice if it is to be capable of the responsivity required to secure just relations.

The relationship between restorative justice and responsive regulation does not thus flow in
one direction or the other. One is not a servant of the other. It is a relationship of mutuality—of
interdependence—born of their shared relational DNA. They are, on this account, travelling com-
panions on the relational path toward justice. Responsive regulation without restorative justice would
lack an important moral compass and risk getting lost to the tyranny or illegitimacy of manipulation
for compliance through the strategic use/misuse of relationships. Likewise, restorative justice requires
responsive regulation to navigate when and how to move up and down the regulatory pyramid without
abandoning the relational insights that ground and stabilize the pyramid.

Dalhousie’s Facebook Incident: A Case Study of Restorative Justice and
Responsive Regulation

The response to the Facebook incident at Dalhousie University is a rich and layered case study of
the interplay of restorative justice and responsive regulation in the face of relational complexity. Fully
explored, it offers many insights and raises many questions and issues for consideration (Report From
the Restorative Justice Process at the Dalhousie University Faculty of Dentistry, 2015). Below I take up
three key points relevant to this relationship: 1) the restorative process revealed the relational complexity
of the issues and the parties involved; 2) responsivity was essential to the success of the process; and 3)
the regulatory environment was a significant challenge for the success of the process.

1) Restorative Justice: Revealing and Responding to Relational Complexity

Dalhousie Dentistry is a case study in the importance of a restorative approach to reveal relational com-
plexity of the issues, the parties, and their roles.

a. Relational Understanding of the Issues

Perhaps the most fundamental difference the restorative justice approach made in the Dalhousie case was
to the understanding of the issues involved. Traditional approaches to such matters, whether through the
criminal justice system or university complaint and discipline processes, focus on regulating behaviour.
This influence was evident in the initial reactions to the incident on- and off-campus. The Facebook
site became the subject of significant public attention shortly after it came to light through the release of
select screen shots of the most egregious content. The public reaction, led by some prominent academic
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leaders on campus, was swift. The site and the men involved were cast as concrete manifestation of the
widespread problems of campus rape culture and misogyny. A public campaign was quickly organized
demanding a response under the rallying cry ‘expel misogyny. The situation garnered an exceptional
amount of public attention in mainstream and social media, including approximately 3,500 local and
national news stories, a public petition demanding expulsion with over 50,000 signatures, and a trend-
ing hashtag on Twitter. The reaction linked the case to broader social problems and the culture and
climate they create for women on campuses. However, the solution demanded centred primarily on the
individual male students. The loudest calls focused on the individual actions of the men involved and
sought criminal charges, and/or university and professional discipline. Wider questions about the cli-
mate and culture at the Dental School or the University were generally raised in terms of institutional
culpability for the men’s actions and to compel a strong institutional response to the men.The demands
for accountability for the men and the institution were shaped by the same individualized conception
of culpability required for punitive responses (Harbin & Llewellyn, 2015; Heiner & Tyson, 2017).

It is likely that this individualized focus and approach would have prevailed but for the fact that
staft’ within student and security services on campus had some prior experience with restorative pro-
cesses on campus. This was significant not merely because of the process alternatives available but for
the capacity to think about situations through a relational lens. As a result, when several of the women
impacted by the Facebook site came forward to make a complaint under the University’s sexual harass-
ment policy the staff were not hampered by a narrow individual focus of traditional processes but could
see the issues, as the women described them, in all their relational depth and complexity.

The women clearly identified the conduct of the individual men in their class as unacceptable, harm-
ful, and extremely hurtful. Their dentistry class was small, they knew each other well and were under no
illusions about one another. They had more complex knowledge of the men involved and of the context
for their behaviours. From the outside it might have been possible to portray this as an issue of 13 bad
apples (even if remarkable that there could be so many rotten apples without a sick tree). From up close,
though, the complexity was obvious. The women’s story about the Facebook site could not be fully cap-
tured as a matter of personal harassment. They had a different—broader—account about what happened
and what mattered most about what happened to them.They located the harms they experienced and
the issues at stake in their personal interactions as nested within sets of wider relationships—with their
peer group, at the Faculty, within the profession, and in society (on nested relationships see: Nedelsky,
2011). The men’s comments and the existence of the Facebook site itself reflected attitudes, assumptions,
and patterns within the culture of the institution in which they learned, the profession they sought to
join, and the society in which they lived. The women did not excuse the men’s behaviour with this
more complex account but sought to more fully understand its significance and impacts.

A relational approach clearly revealed the intersecting issues and relationships at stake in this case
including:

e The climate and culture within the Faculty of Dentistry that shaped relationships between and
among students and Faculty, across different programs within the Faculty including dentistry and
dental hygiene and across the decades (Report From the Restorative Justice Process at the Dalhou-
sie University Faculty of Dentistry, 2015).

e The relationships between the Faculty and the profession—they were interdependent with the
Faculty relying on the profession for instructional and financial support and the profession on the
Faculty for professional preparation and development.
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*  Gender relationships within the profession.

e The relationship between the profession and the public—public trust was declining for dentistry
specifically and generally with respect to self-regulated professions (Croutze, 2010; Smith, 2011).

*  Relationship of Faculty and University administration with respect to University governance
(MacKinnon, 2018).

»  Societal issues related to gender violence and misogyny (including rape culture on university cam-
puses) as reflected recently in the #metoo and #timesup movements.

‘What at first blush may have looked like an issue of personal harassment (even if one of many similar
stories) was quickly recognized as a situation of significant relational complexity with a set of intercon-
nected issues that could not be understood or addressed adequately in isolation.

b. Relational Understanding of the Parties and Their Roles

This more complex relational view of the issues involved changed and expanded the parties involved.
One of the most significant misconceptions of the restorative process at Dalhousie in the public dis-
course was that it was a process in which “the two sides come together and discuss what an appropriate
punishment should be” (CBC News, 2014). In contrast to this perception, from the outset the restora-
tive process involved a much wider circle of participants than the male and female students directly
involved. It included students from other years and programs within the Faculty of Dentistry, Faculty,
staft, and administrators from Dentistry, members of the profession including provincial professional
associations and regulators, University administrators, on-campus advocacy groups related to the issues
of safety and inclusion, representatives from women’s organizations and men’s violence prevention
organizations in the province, patients of the Faculty’s clinic, and representatives of the wider commu-
nity. Dealing with the relational complexity of the issues required what Mimi Kim refers to as “mul-
tidimensional holism,” that is, “the consideration of multiple perspectives, including those of survivors,
community allies, and those doing harm, in the process” (2012, p. 19). Engagement of those connected
to the issues in appropriate and meaningful ways within the process required more than the recogni-
tion that these wider groups had an interest and should be consulted on the nature of the process or its
outcomes. It had to take account of the different and more nuanced roles and responsibilities of these
parties in relation to the issues at stake.

This challenged the prescribed and fixed roles familiar from the standard individual punitive and
adversarial responses to such incidents. The temptation to sort parties on one side or the other as
offender or victim with the related assumptions about blameworthiness or innocence and responsibili-
ties versus entitlements was significant. Responding to the relational complexity of the situation meant
appreciating that parties might have experienced harm and at the same time held some responsibili-
ties related to what happened and/or what needed to happen next. This was true, for example, for the
Faculty and University administrators who experienced damage to the institution’s relationships and
reputation from the men’s conduct but also bore responsibilities for the climate and culture within the
institution that enabled or tolerated such views and behaviour and for failures to respond to earlier
complaints.

Similarly, the relational approach disrupted assumptions about the roles of the women and the men
involved from the dentistry class. For example, the women who sought the restorative process were clear
that their classmates needed to be held to account for their actions but argued that real accountability
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required the men be part of the solution and carry their responsibility to bring about change along with
leaders from the Faculty, the University, and the profession. In their words,

We were clear from the beginning, to the people who most needed to hear it, that we were not
looking to have our classmates expelled as 13 angry men who understood no more than they did the
day the posts were uncovered. Nor did we want simply to forgive and forget. Rather, we were look-
ing for a resolution that would allow us to graduate alongside men who understood the harms they
caused, owned these harms, and would carry with them a responsibility and obligation to do better.
(Report From the Restorative Justice Process at

the Dalhousie University Faculty of Dentistry, 2015, p. 9)

This would require the men involved to step into the process prepared to accept their responsibility for
the harms caused by their actions and to be able to stand along side the women impacted to hold other
parties to account for their contributions to the climate and culture that facilitated and perpetuated
harmful patterns of interaction and behaviour. The women involved in the restorative process also came
to recognize the complexity in their own roles:

As we moved through the restorative process, eventually we also had to unpack the assumptions
we as women brought with us. We are a part of a generation in which inappropriate sexualization
is more common and widespread than ever before and we have become used to this. Because
such attitudes are everywhere, we rarely take time to question them. For example, we had always
known about the men’s Facebook group but had always assumed that, as a rule, there were no
posts about women in our class. We assumed though, and did not address the fact, that the mate-
rial on the site was likely by times sexist, unprofessional, and inappropriate. It was only when
we knew it was about us that we took real offense. This made us realize that we, as women, also
contribute to the culture and climate that allows Facebook groups like the one at issue to per-
sist and flourish. We had to ask ourselves: why we are only up in arms when it is about us, but
unconcerned with the objectification of other women? Why was this tolerable? We needed this
restorative process because we had work to do ourselves.
(Report From the Restorative Justice Process at
the Dalhousie University Faculty of Dentistry, 2015, pp. 9—-10)

This honesty about the complexity of their roles resulted in significant criticism from those committed
to a more formalistic approach. An external task force appointed by the University to quell public criti-
cism chose to ignore the experience of the women who participated in the restorative justice process
(most women from the class) in favour of the view of one female student who opted out. The women’s
response was also deemed “unnecessarily self-critical” and evidence of an undue burden placed on
them (Globe & Mail, 2015). Two of the women involved in the restorative process later reflected:

By acknowledging our understanding of the role we played in the culture at the school, we did
not excuse the wrongs that were done by the men in the group, nor did we place the blame on
ourselves as some have suggested. The men still had to be accountable for their actions, but we
took the opportunity the restorative justice process provided to develop a deeper understanding
of the issues that shaped climate and culture and to empower ourselves to affect the changes we
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wanted to see because we felt this was also our right and responsibility. Restorative justice pro-
cesses are about learning and are future focused, and we would not have been fully participating
in the process if, by the end, we were preceding exactly as we had before the process began.

[..]

Perhaps our decision to participate in the RJ process was too complicated a story, or we did
not seem like good enough victims to earn a place in the narrative the Task Force crafted of what
happened. Regardless of whether we warranted a place in the Task Force’s story, restorative justice
was a path that we chose for ourselves, and the gains we made individually and as a collective of
young professionals will carry on.

(Llewellyn, Demsey, & Smith, 2015, pp. 48—49)

Recognition of the relational complexity of the issues at stake necessarily also affected the scope and
nature of the parties’ involvement. Viewed as a matter of interpersonal harm within the institution,
the standard response would have focused on individual culpability despite the collective participa-
tion in the Facebook site. The institution would have stepped in and taken up its role to hold the men
accountable by prosecuting the case before the Dalhousie Senate Discipline Committee. The women’s
participation would be limited after they filed the complaint. They would be the subjects of, but not
agents within, the process, something the women in the restorative process were clear they did not want.
“As the subjects of some of the offensive Facebook material, we wanted to be active participants in
responding to it. It became clear to us that only through the restorative justice approach could we play
the active roles we wanted” (Report From the Restorative Justice Process at the Dalhousie University
Faculty of Dentistry, 2015).

The centrality of the women impacted was a significant difterence, but not the only one, a restora-
tive approach made in terms of widening the circle of participants. Despite some common tag lines of
restorative justice as “victim-centred,” such a singular focus would fail for many of the same reasons a
narrow offender-centred process does. Instead, restorative justice widens and re-centres processes rela-
tionally for more inclusive and dynamic involvement of all parties. This was significant for the women
harmed in this case not only in terms of their own roles but also their engagement with other parties
needed for a meaningful outcome.

The relational complexity visible through a restorative lens together with the widening of the parties
involved and the nuanced and multifaceted nature of their roles possible within a restorative process was
essential to responsive regulation. It allowed the involvement of a wider set of parties to provide insight,
influence, and contribute to the conditions required for future compliance. Braithwaite’s well-known
example of nursing home regulation revealed the importance of moving away from a prescriptive and
punitive regulatory system to a restorative one involving the broad range of actors and stakeholders in
the industry (Braithwaite, Makkai, & Braithwaite, 2007). The wider engagement brought compliance
and produced better-quality outcomes and greater trust there, as it did at Dalhousie.

2) Responding to Relational Complexity—Responsive
Regulation for Restorative Justice

Standard complaint processes are not designed to deal with relational complexity. They reflect a pre-
scriptive and formal approach to regulating behaviour enforcing rules crafted to proscribe individ-
ual behaviour and to ensure accountability for transgressions. The women understood that under the
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formal complaint process available to them what would be central about their story was the actions of
the individual men and the solution available dictated by the code of conduct. Broader issues of climate
and culture and other systemic matters would not be considered relevant within this process. These
issues would be left for some other process to deal with, likely divorced from their harms. The women
who undertook the restorative process did not want their experience to be reduced to mirco-relational
issues between the men and women in the fourth-year dentistry class. They could not be separated
from the macro relational issues that shaped and marked the culture and climate at the dental school,
on the campus, in the profession, and beyond. Any response to the Facebook site needed to appreci-
ate this relational interactivity whereby the interpersonal was influenced and reflective of a sexist and
misogynist culture that at the same time contributed, reinforced, and perpetuated that culture. Being
responsive required a process capable of revealing and attending to these connections to disrupt this
cycle and bring real and lasting change.

It is a common misconception that restorative justice consists of a single circle or conference. The
role of responsive regulation in achieving restorative outcomes makes clear the importance of designing
processes that are dynamic, layered, and tailored to the needs of the parties and to allow for evolution in
their understanding of the issues. Processes must be multi-leveled to account for different and intersect-
ing relationships. In the Dalhousie case the restorative process worked with similarly situated individu-
als and groups (intra-party sessions), it brought certain parties together on issues of shared importance
(inter-party sessions), and gathered many or all the parties connected to the situation together when
appropriate (multi-party sessions). A flexible approach to the restorative justice process was required so
that decisions about who needed to be involved, when, and in what ways could be made throughout
the process in response to ongoing feedback from the parties. For example, the Dalhousie process began
with significant work separately with the women impacted by the posts and the men involved in the
Facebook group to deepen their understandings of the situation.As part of the work to support learning
for the men they met together with other groups impacted by or connected with the issues involved.
The women also met together with others who could offer support and help them contextualize their
experience (e.g. women from organizations concerned with gender violence and those within the
dental profession). Contrary to assumptions about restorative process, it was only after significant work
by the men and support processes for the women that the two groups came together within the process
to address the impact of the men’s actions. Through this process the men and women also identified
common concerns related to the climate and culture at the Faculty and within the profession. They
committed to working collectively through the process to address these concerns. The process was not,
however, a linear one moving from the interpersonal to the institutional and the professional level. It
was attentive to the relationships and issues as they were evolving during the process. For example, late
in the process, after the members of the class had been collaborating for some time, it became clear that
time and new insights surfaced issues for the women regarding the impacts of the men’s actions that
required further attention. This necessitated a return to an inter-party dialogue. In this way, the wisdom
of responsive regulation was operative. The process was not fixed or rigid but sufficiently flexible to
ensure time to test learnings, understandings, and commitments to change—to allow for failures and
retries (Braithwaite, 2002, 2016).

This was also true in terms of the regulatory responses to the Facebook group members. The Fac-
ulty referred members of the Facebook group to the Academic Standards Class Committee (ASCC)
(responsible for professional standards for graduation) as a matter of unprofessional conduct. The ASCC
agreed to defer its final determination in the matter for the 12 men participating in restorative justice
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to allow them to remediate their behaviour in line with required standards for professionalism through
the restorative process. Before the restorative process was even underway, the University decided, in
response to public reaction and concern, that the men should be suspended from clinic duties pending
investigation. This decision was, in part, reflective of the expectations of formal regulatory responses
that shaped debate about the case on- and off-campus. Nevertheless, with the restorative justice pro-
cess came opportunity for responsive regulation in ways particularly important to the development of
professional responsibility. As the men worked to understand the context and impact of their actions
they were given the opportunity to return to the dental clinic and test their commitments to changed
behaviour. The process was designed with a recognition that change is not linear and resistance and fail-
ure are part of the process (Kim, 2012; Heiner & Tyson, 2017).The process was designed, however, not
simply to wait for failure in order to intervene with a different regulatory response. The men continued
to meet within the restorative process during their return to clinic to reflect on how their changed
perspectives affected their experience and work in the clinic. Working together within the restorative
process they committed to supporting each other, learning with one another, and holding each other
to account for compliance with new norms and behaviours as they returned to the wider educational
and clinical environment. The restorative process provided a safe environment in which to test, fail fast,
and adapt. Over the course of the process the male and female members of the class worked together
to develop capacities and processes to support such regulation in the future. The importance of this for
their future professional obligations was not lost on them.

Dentistry is a self-governing profession, a fact we didn’t think about in detail five months ago.
Having been through the restorative justice process, we have seen first-hand the immense respon-
sibility that comes with being accountable for ourselves and ensuring accountability for how our
colleagues act. In the restorative process we became comfortable questioning the status quo and
demanding of ourselves that we come to the table with honesty and integrity. We have come to
circle with members of our class, but also with our faculty and every level of leadership at Dal-
housie, each time posing the same underlying question—how can we be better?

(Report From the Restorative Justice Process at the Dalhousie University Faculty of Dentistry, 2015, p. 10)

Key to the success of this restorative process at Dalhousie was the balance it enabled between healing
and regulating through the marriage of responsive regulation and restorative justice. The focus was not
simply on repair or healing the relationships harmed but to envisioning and establishing the conditions
for the regulation of just relations in the future. The successful outcome was owed, in part, to the com-
mon commitment of healers and regulators, facilitated through the restorative process, to see beyond
the horizon of conflict resolution and discipline for the Facebook site, to the culture and systemic work
still ahead.

In this way, responsive regulation makes sense of the future-focused orientation of restorative justice.
The process is aimed at establishing a plan amongst the parties to regulate future just relations. This was
the outcome of the restorative justice process at Dalhousie. Contrary to traditional processes that result
in judgements, orders, or lists of recommendations, the restorative justice process generated commit-
ments to address what community accountability scholars call the “unfinished” (Heiner & Tyson, 2017).
It was clear that the work undertaken within the process could not stop at its conclusion. The plan in
the Dalhousie case contemplated the ongoing nature of the process of climate and culture change at
the Faculty, the University, and in the profession. The parties within the process committed to be part
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of that continuing work and established a responsive approach to ensuring mutual compliance by inten-
tionally involving those who would be key to ensuring change. For example, it engaged students across
the other years of the program so that they could be part of carrying the work forward. The processes
involved Faculty, staff, members of the profession, and the community. The process ended with a day of
learning explicitly focused on considering a plan to ensure meaningful and lasting change on the issues
at stake. The success of the process in this respect must be measured in the years to come in terms of the
breadth, depth, and sustainability of the resulting changes in climate and culture on campus and beyond.
In terms of the changes on campus, other students at the Faculty of Dentistry have continued to work
through a restorative process to assess issues of climate and culture and to make changes to the ways in
which they govern and relate to one another. These efforts were recently considered along with other
impacts of a restorative approach on campus through an external review process that found significant
positive impacts and outcomes and recommended expanded use of the approach (Case, 2017).

3) Concluding Reflections on the Dalhousie Dentistry Case and the Importance
of the Regulatory Environment

The Dalhousie case is a rich example of the potential, if not necessity, of integrating restorative justice
and responsive regulation. It also reveals, though, in powerful ways how important the regulatory envi-
ronment is to the success of such an endeavour. Regulatory formalism as the systemic or ideological
backdrop makes working responsively and restoratively difficult if not, sometimes, impossible. A regula-
tory backdrop that is inconsistent with the relational orientation of restorative justice and responsive
regulation will be destabilizing, challenging, and likely to cause significant misunderstanding and con-
flict. This was the case at Dalhousie.

The restorative and responsive approach at Dalhousie was undertaken within an existing regula-
tory eco-system that was very formalistic. It is never smooth sailing the first time something is tried
and certainly the restorative response at Dalhousie was a first in response to this sort of situation. Yet
the ferocity of the response cannot simply be explained by novelty and lack of understanding. There
were clear and persistent misconceptions of the restorative process maintained and fostered throughout
despite clear contrary evidence. It became obvious that some of this misunderstanding was not the
result of a lack of information or knowledge. It was the product of an inability and/or unwillingness to
understand because it would disrupt the power of those with regulatory authority or who took comfort
in established and formal systems. The restorative approach threatened or sacrificed their authority and
certainty. The existing systems were not designed to respond to relational complexity but to provide
certainty through prescriptive precise regulations and responses. The restorative justice process at Dal-
housie proceeded in the face of a number of these formal regulatory processes including the University
Senate discipline process, the criminal justice system, the Faculty Academic Class Standards Commit-
tee, provincial professional regulatory bodies, and an external task force appointed by the University.
While each posed slightly different challenges for the restorative justice process, the source of the threat
they posed was similarly rooted in regulatory formalism. Each process valued and required certainty
of response over evidence of effectiveness. Further, each was designed to respond to a specific or nar-
row issue in isolation from, and to the exclusion of, other connected issues. The siloed nature of these
processes prevented the integrated and comprehensive response required in the midst of complexity.
In order for the restorative justice process with its responsive approach to regulation to proceed these
processes had to stand down or collaborate. Much could be learned by exploring the interaction of each
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of these regulatory systems with the restorative process at Dalhousie. For the purposes of this chapter,
though, it is sufficient and significant to note that these formal regulatory processes generated consid-
erable expectations for some individuals and groups about what should have happened at Dalhousie.
Indeed, the certainty offered by these systems resulted in considerable disappointment, occassionally
rising to the level of outrage, that restorative justice had denied what was deserved or owed according
to the existing formal processes.

While each process posed its own practical set of challenges for restorative justice in this case, it was
the ideological commitments underpinning these systems that posed, perhaps, the greatest issue and
continues to feed misrepresentations of the process. At its core the considerable controversy over the
Dalhousie restorative justice process turned on a debate about the nature of the problem and related
convictions about the solution. The concerns raised at the time that genuinely reflected misunderstand-
ings of the process or worries for the safety and wellbeing of those impacted have receded. Indeed, in
many cases such views have been transformed by the evidence of the success and lasting impacts of the
process for the parties involved. For example, after the process concluded the media coverage shifted
significantly (Chronicle Herald, 2015; New York Times Editorial Board, 2015; Johnson, 2016), viewing
the process as a promising example. This view is shared by several universities and experts around the
world now exploring a similar approach to address culture and climate on campuses and in professions
that tolerate or perpetuate sexism, misogyny, homophobia, and other harmful forms of discrimination
(Schulich School of Law, 2016; Campus Prism, 2017).

What has endured is a particular strain of discontent rooted in the certainty of regulatory formalism
and a punitive logic so ingrained it has “effected an epistemic occupation such that many of us encounter
profound difficulty imagining and conceptualizing the redress and prevention of violence (including
state violence) without recourse to the heteropatriarchal violence of the state” (Heiner & Tyson, 2017).
As a result, Heiner and Tyson argue,

it can even seem wrong to consider noncarceral responses to violence, because dominant neo-
liberal logic delineates only one intelligible schema of accountability for violence—that of an
individual (non-state) agent—and only one general form of legitimate response: state-centric
punishment (whether confinement, execution, or other form of social death). Alternative forms
of community accountability and redress that break from state-centric carceral systems appear
baffling, irresponsible, even monstrous. The choice seems to be confined to either ensnaring an
individual with the punitive arms of the state or fomenting complete, unaccountable disorder.
(Heiner & Tyson, 2017, p. 2)

Critics of the restorative response to the Facebook incident argue that relational complexity could not
justify a departure from dealing with the men individually through the standard punitive discipline sys-
tems (CBC News, 2015). Surprisingly, perhaps, was that much of this resistance came from within the
academic feminist community. The development of relational theory has been led by feminist scholars
(Downie & Llewellyn, 2011; Koggel, 1998; Campbell, Meynell, & Sherwin, 2009; Nedelsky, 2011),
but the critics saw the Dalhousie case differently. In their view, the place and time to take account of
relational complexity was not here and not now—not when regulatory formalism would provide the
certainty they felt was so needed. Though they certainly recognized the institutional, systemic, and soci-
etal problem of sexism and misogyny at stake in this case, it did not drive a more nuanced, relational,
or complex appreciation of the behaviours and their causes, context, circumstances, or impacts. On the
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contrary, it heightened the expectation for justice as available through existing individually focused,
punitive, and adversarial processes. When the women asked for a restorative approach that might forgo
this response it was perceived as a failure of justice. For these opponents, if the men were not expelled
or punished the injustice would not be vindicated and the wider prospects for change lost. The radical
insistence of the women who chose restorative justice that what was needed was education to equip
and prepare these men to be part of the solution did not fit such a formalistic vision of justice.

The orientation and expectation of regulatory certainty seemed to impact how such critics could
see the situation. Through the lens of individual, singular focused systems and the expectations and
entitlements, the relational and complex nature of the facts was clouded or distorted. For such critics
the flexibility and dynamic nature of restorative justice and responsive regulation and the irreducible
relational complexity they reveal destabilized claims for certain and fixed responses in ways that seemed
unconscionable and untenable compromises of their principles. The Dalhousie process was grounded
in relational principles that insisted that facts matter. The commitment to contextuality makes it a fun-
damental principle of a restorative approach to take careful account of the relational context on the
ground. This makes being right and doing right by those involved messy and uncertain work, but, by
the marriage of restorative justice and responsive regulation, not remotely unprincipled. By contrast,
the principles and convictions underlying existing regulatory systems ignore the complex realities in
the case in service of the certainty of rigid rules and fixed processes. One can appreciate that such cer-
tainty offers immediate comfort in an uncertain world. But it will be cold comfort when it ultimately
fails to respond to the relational complexity of the world and those wrapped up in it. The Dalhousie
process is an example of responsivity to relational complexity through restorative justice. It is a model
of responsive justice for a complex world.
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RESTORATIVE JUSTICE AND RESPONSIVE
REGULATION IN HIGHER EDUCATION

The Complex Web of Campus Sexual Assault Policy in
the United States and a Restorative Alternative

David R. Karp

Introduction

Sexual assault policy on college campuses in the United States is a complex system guided by federal
policy, state policy, and local mandates. When students violate sexual misconduct policies, campuses
primarily rely on suspensions and expulsions, paralleling the criminal justice system’s reliance on
incarceration as a solution based on stigmatization and separation. Since the 1990s, restorative justice
has made inroads as an alternative response to student misconduct, but application to sexual miscon-
duct is rare. The Campus PRISM Project (Promoting Restorative Initiatives on Sexual Misconduct)
is a network of academics and practitioners exploring a restorative approach within a responsive reg-
ulatory framework (Karp et al., 2016). This chapter describes the current web of policy as an example
of regulatory formalism, which follows from the federal Title IX legislation on sexual harassment.
Then it explains the restorative approach promoted by the Campus PRISM Project. This approach
embraces a “whole campus” response including restorative circles for sexual assault prevention efforts,
restorative conferencing in response to misconduct, and reentry circles for students returning from
suspension.

Sexual assault on college campuses is a regulatory nightmare. Sexual assault is pervasive and trau-
matic and intractably linked to a wider culture of hook-ups, binge drinking, and hegemonic masculin-
ity (Mitchell & Wooten, 2016). Many assaults happen behind closed doors between individuals who
are drunk and whose sexual encounter often begins with some level of mutual consent. Conduct
hearing boards often have little evidence to review besides the impaired memories of parties involved.
As a result, finding a student in violation of a campus sexual assault policy is a substantial challenge
for conduct administrators. Under such conditions of uncertainty, mistakenly exonerating a student
can further traumatize a victim and keep a campus at risk. Mistakenly finding a student in violation
can deeply stigmatize them with lasting social, educational, and professional consequences. No other
conduct adjudication outcome is as consequential for the students involved, but built on such a shaky
platform of evidence. Implementing policies and procedures in response to allegations of sexual assault
that leads to positive outcomes is a daunting administrative task.
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This chapter examines the contemporary approach to campus sexual assault policy and an alternative
restorative justice response. The analysis follows from Braithwaite’s (2002) theory of responsive regula-
tion. In this model, the contemporary approach in the United States is consistent with “regulatory for-
malism” (p. 29), while the restorative justice approach is an example of responsive regulation. According
to Burford and Adams (2004, p. 15), “regulatory formalism is reactive, and directed at extracting com-
pliance divorced from the influence of the persons harmed. The outcomes of adversarial interventions
are typically seen as heavy-handed, uninformed and unfair and thereby promote reactivity even from
people whose interests may be harmed by their own refusal to comply.” While not writing about
campus sexual assault, this is a strong and apt critique of the current formalist approach. The chapter
describes how campus sexual assault policy is an example of regulatory formalism and delineates the
counterproductive and unanticipated consequences of this model. It then defines a restorative approach
that, in many cases, might lead to better outcomes.

Sexual and Gender-Based Misconduct on the American Campus:
Defining the Problem

Campus sexual assault has received significant social attention through campus activism in higher edu-
cation, in the media, and by the Obama and Trump Administrations. Organizations such as “Know Your
IX,” popular books, such as Missoula (Krakauer, 2015), magazines, such as Rolling Stone (Ederly, 2014)
and Time (Gray, 2014), and documentaries, such as The Hunting Ground (Dick, 2015), have highlighted
the social problem, and more recently, books such as Unwanted Advances: Sexual Paranoia Comes to Cam-
pus (Kipnis, 2017) argue that the recent response to the issue has created even more problems. While a
broader movement to address violence against women has existed for decades (Brownmiller, 2000), this
new wave has focused its attention on campus policies and procedures through online activism, lawsuits,
federal complaints, and increased pressure on the federal government to mandate and enforce new rules
for reporting, victim services, and conduct procedures.

Although popular accounting focuses on rape, regulatory responses to campus sexual and gender-
based misconduct include a wide range of offending behaviors such as sexual harassment, stalking,
sexual touching, and intimate partner violence. Table 10.1 summarizes findings from a recent survey
of 26,417 students at eight institutions in the University of Texas system during the 2015-16 academic
year (Busch-Armendariz et al., 2017). Victimization is lower among heterosexual male students and
higher for LGBTQ students.

TABLE 10.1 Rates of Campus Sexual and Gender-Based Victimization (University of Texas)

Sexual harassment (unwelcome advances, gestures, exposure, 25%
sexting/photos/videos)

Stalking (persistent threatening/harassing tactics) 13%

Intimate partner cyber abuse 12%

Intimate partner violence 10%

Sexual touching (unwanted, forced kissing, touching, groping) 12%

Rape (sexual penetration through force, threat of force or 6%

incapacitation)
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Higher Education Sexual Assault Adjudication: Title IX Guidance and
Regulatory Formalism

Regulatory formalism is epitomized by legislative mandates. A complex web of policies now exists at
the federal, state, and campus levels dictating how campuses should respond to sexual assault (see Fig-
ure 10.1). It has become so difficult to understand and keep up with various guidance documents, court
cases, and public pressures that cottage industries have developed to help campuses navigate the legal
landscape. For example, the student affairs professional association ACPA recently launched “Compli-
ance U,” “the world’s first comprehensive 24/7/365 professional and career development digital train-
ing platform for law, policy, governance, jurisprudence and compliance in higher education” (ACPA,
2017).The major strands of the regulatory web are as follows:

*  VAWA (Violence Against Women Act of 1994) is a federal law that provides funding toward the
investigation and prosecution of violent crimes against women and established the Office of Vio-
lence Against Women (OVW) in the Department of Justice. OVW provides funding as part of its
“Campus Grant Program” to higher education institutions to improve victim services and reduce
campus sexual assault, domestic violence, dating violence, and stalking.

o Title IX (Title IX of the Education Amendments of 1972) is a federal civil rights law passed as
part of a federal amendment to the Higher Education Act of 1965. Under this law, sexual harass-
ment on college campuses, including sexual violence, should be understood as a form of gender
discrimination that creates a hostile climate and an obstacle to educational opportunity. “No
person in the United States shall, on the basis of sex, be excluded from participation in, be denied
the benefits of, or be subjected to discrimination under any education program or activity receiv-
ing Federal financial assistance.” Colleges are required to respond immediately and appropriately
to allegations of sexual harassment. Students who believe that their educational rights have been
violated because the college did not respond properly can file a complaint with Department of
Education Office of Civil Rights (OCR). At the time of this writing, from April 2011-September
2018, OCR has opened 502 campus investigations, and resolved 192 of them (Chronicle of
Higher Education, 2018).

e The Clery Act (Jeanne Clery Disclosure of Campus Security Policy and Campus Crime Statistics
Act of 1990) is a federal consumer protection law passed in 1990.The Clery Act was named after
Jeanne Clery, a student who was raped and murdered in her residence hall at Lehigh University in
1986.The law requires colleges to track and publish crime statistics so that prospective students can
be informed about the risks of attending a college. More recent amendments also require timely
notifications to campus communities about incidents.

e The Campus SaVE Act (Campus Sexual Violence Elimination Act of 2013) was passed as an
amendment to the Clery Act. Campus SaVE mandates educational programming for students,
faculty, and staff on campuses to prevent campus sexual assault, domestic violence, dating violence,
and stalking.

*  State Laws. Several states have passed legislation to address campus sexual assault (Morse, Spon-
sler, & Fulton, 2015). Democratic states have supported campus efforts to promote affirmative
consent, transcript notations, victim autonomy, and collaboration with law enforcement. In 2014,
California passed a law that colleges must adopt “affirmative consent” policies requiring individuals
to obtain “affirmative, conscious, and voluntary agreement to engage in sexual activity” (SB-967,
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2014). Similar laws have been passed in Illinois, New York, and Connecticut (Affirmative Consent
Laws, 2017). Republican states have sought to curtail what they believe to be federal overreach in
campus guidance. Their primary concern has been to ensure due process for accused students by
supporting their right to legal representation in conduct hearings. North Dakota, Arkansas, and
North Carolina have passed legislation to guarantee this right.

*  Campus Policies. Every higher education institution is responsible for developing its own student
code of conduct and sexual and gender-based misconduct policy. Public universities may develop
one policy across many campuses, such as the policy for the 64 State University of New York cam-
puses (SUNY, 2017). Despite the general autonomy of campuses to develop individualized policies,
they often rely on model policies developed by organizations such as ATTXA (Association of Title
IX Administrators).

The result of national attention on campus sexual assault has been a complex regulatory system that
operates at different levels of jurisdiction and now broadly includes a wide range of sexual behavior
under its regulatory umbrella. Gersen and Suk (2016) describe this regulatory web as a new “sex
bureaucracy,” which has had a net-widening effect, incorporating more varied sexual experiences under
the sexual assault umbrella. They worry that “the bureaucratic tendency to merge sexual violence and
sexual harassment with ordinary sex” trivializes sexual assault and is “counterproductive to the goal of
actually addressing the harms of rape, sexual assault, and sexual harassment” (p. 882). This bureaucracy
has so broadened the scope of sexual assault that

there is a significant disconnect between the current discussions in our country about the epi-
demic of campus rape, and the fact patterns involved in the allegations now routinely investigated
as sexual misconduct. . . [Many]| appear to be situations in which he and she (or he and he, or
she and she) say much the same thing about the facts of the incident, but give different meanings
to the experience. The different meanings need not be radically dissimilar to result in different
determinations about sexual misconduct.

(v. 942)

Clery Campus

Act SaVE
Title IX State
Laws
Campus c
Sexual ampus
VAWA Assault Policies
Regulation

FIGURE 10.1 The Regulatory System for Campus Sexual Assault
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These “different meanings” suggest that traditional definitions of sexual assault, rooted in a predatory
conceptualization of offending, may no longer apply to many of the behaviors that are reported on
college campuses.

Kevin and Amy: Unanticipated Consequences of Regulatory Formalism

The Association of Title IX Administrators (ATIXA) is an influential organization for interpreting the
sex bureaucracy for campuses. The ATIXA Gender-Based and Sexual Misconduct Model Policy (Sokolow
et al., 2015, pp. 13—14) provides the following case study as an educational tool to help sexual miscon-
duct hearing board members make proper determinations in their cases.

Kevin and Amy are at a party. Kevin is not sure how much Amy has been drinking, but he is pretty
sure it’s a lot. After the party, he walks Amy to her room, and Amy comes on to Kevin, initiating
sexual activity. Kevin asks her if she is really up to this, and Amy says yes. Clothes go flying, and
they end up in Amy’s bed. Suddenly, Amy runs for the bathroom. When she returns, her face is
pale, and Kevin thinks she may have thrown up. Amy gets back into bed, and they begin to have
sexual intercourse. Kevin is having a good time, though he can’t help but notice that Amy seems
pretty groggy and passive, and he thinks Amy may have even passed out briefly during the sex,
but he does not let that stop him. When Kevin runs into Amy the next day, he thanks her for the
wild night. Amy remembers nothing, and decides to make a report to the Dean. This is a violation
of the Non-Consensual Sexual Intercourse Policy. Kevin should have known that Amy was inca-
pable of making a rational, reasonable decision about sex. Even if Amy seemed to consent, Kevin
was well aware that Amy had consumed a large amount of alcohol, and Kevin thought Amy was
physically ill, and that she passed out during sex.

New Policies Do Not Increase Reporting by Survivors

It is highly unusual for a student like Amy to file a complaint against a student like Kevin. Since OCR
issued guidance in 2011, campuses have vastly expanded their formal support systems (Brown, 2017).
However, this has not necessarily led to an increase in reporting. Prior research indicates that students
rarely report sexual victimization: less than 20% seek assistance from sexual assault or women’s centers;
less than 11% report to the police; and less than 6% file a formal complaint through the campus conduct
process (Holland & Cortina, 2017; see also Sabina & Ho, 2014; Khan et al., 2018). No recent studies
indicate that reporting rates have increased despite the greater dedication of campus resources and
development of formal adjudication systems. This may be especially true for students of color (Murphy,
2015). Holland and Cortina (2017) surveyed 840 undergraduate females in 2015 at a Midwestern uni-
versity, with 284 (34%) reporting at least one sexual assault as a student. Only 16 (5.6%) disclosed their
victimization to any of the three campus support offices—Residential Life, Sexual Assault Center, or
Title IX Oftice. Only five students (1.7%) filed a formal complaint. The researchers examined reasons
for nonreporting and many of them point to the need for an alternative approach. They believed the
assault was insufficiently severe to warrant the formalist response, they did not think their case would
be treated confidentially, they thought a formal hearing process would be too disruptive to them and
their offenders. “In our study, reasons that survivors did not use the Title IX Office’s formal grievance
procedures mirrored top reasons that survivors do not report to the police ... Thus, it may be beneficial
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to examine if there are effective alternatives to a quasi-criminal justice model. For instance, restorative
justice” (p. 62). If survivors find the complaint process to be too intrusive, disruptive, and prolonged,
they are not likely to make use of it as a resource.

Campus Communities Become Polarized and a Climate of Anxiety Grows

Adversarial processes heighten divisiveness on campus. For example, when Amy files a complaint against
Kevin, one of the most common interventions by a university will be to invoke a “no contact order,”
warning each student to avoid one another and stop any communication between them (ATIXA,
2017).This order is likely to remain in place until the students graduate (or Kevin is expelled). The goal
is to protect Amy from further harm, particularly through retaliation by Kevin. Although no contact
orders are often helpful, one of their unintended consequences is ongoing anxiety about maintaining
them. Students continually look over their shoulders, worrying about seeing the other on campus.
Friendship groups become divided. Conflicts arise between supporters of Kevin and supporters of
Amy. Campaigns begin on social media that call Amy a liar or Kevin a rapist. Amy’s victim advocate
is torn between encouraging Amy to pursue an increasingly stressful, quasi-public, adversarial process
and a more private, inwardly focused healing process. Kevin begins to sufter from the public shaming
common to sex offenders (Tewksbury, 2012). The adversarial response heightens anxiety, distrust, and
campus polarization.

Adversarial Adjudication Exaggerates Biased Decision-Making

In this hypothetical case, so little information is provided that it is easy to embellish the story with
a biased interpretation, one that is either favorable to a claim that Amy was assaulted or a claim that
Kevin had legitimate consent. For many years, conduct administrators have been influenced by a
study that suggests Kevin is likely to be a serial rapist. This study of college males was conducted in
the 1990s by Lisak and Miller (2002). According to Coker’s (2016, p. 171) review of the impact of
this research on campus sexual assault policy, the dominant narrative is “(1) that most undetected rap-
ists are predators; (2) that repeat assaulters (predators) account for most rapes; and (3) that the only
appropriate response to predators is to remove them.” If Lisak’s study is an informal guide for policy
and procedure, then hearing boards are likely to be biased against Kevin, assuming his motivation
was to take sexual advantage of Amy through incapacitation. ATIXA’s model policy encourages this
conclusion.

Recent research complicates the dominant narrative by finding the serial predator model to be
inadequate. A study by Swartout et al. (2015) does not dispute the severity of the campus sexual assault
problem, but suggests that there is much more heterogeneity among those who commit sexual assault
(or are accused of doing so), including those who, under the influence of alcohol, misperceive their
partner’s sexual intentions and decision-making capacity. Further evidence that college males often mis-
perceive female sexual desire and consent was found by Lofgreen et al. (2017). Hearing board members
that reject the predator model may be more likely to rule in Kevin’s favor. Kevin, they might believe,
may have had consent from Amy and not interpreted her behaviors as indications of incapacitation.
Distinguishing “drunk sex” from incapacitation is complicated (McCreary, 2015). What is troublesome
about Kevin is that he failed to observe or ignored warning signs of incapacitation. But what is trouble-
some about finding him in violation is Amy’s sexual advances and explicit expression of consent. Forced
to choose, with limited evidence at hand, it is likely that conduct administrators will be influenced by
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their beliefs about whether students are likely to be sexual predators. Presented with the same fact pat-
tern, outcomes by hearing boards may be deeply influenced by adjudicator bias.

Accused Students Express Greater Denials of Responsibility

Regulatory formalism encourages rigid adherence to explicit policy. ATIXA seeks to provide clarity by
stating unequivocally that Kevin is in violation. Kevin is likely to disagree. From his perspective, Amy
initiated sexual activity and Kevin has verbally double-checked her consent. The line between drunk
and incapacitated is not clear. He was not certain that she threw up or that she passed out. There are
no other witnesses to attest to her incapacitation. Amy, herself, doesn’t remember, which may indicate
that she was incapacitated, but not a criterion that Kevin could have used to assess her ability to consent
since she could lucidly verbally consent to sex in a “blackout” state, but not remember it.

Based on the scenario provided, we do not know if Kevin meant to cause harm or believed his behav-
ior to be nonconsensual. We do know that Amy’s harm was traumatic enough to persevere through
the obstacles of reporting and file a complaint. In this case, the policy violation would typically lead to
suspension or expulsion. In a zero-sum, high-stakes grievance process, Kevin is not likely to interpret
this outcome as fair. Sherman (1993) argues that such a situation is more likely to lead to defiance than
acceptance of responsibility. Rather than experiencing shame for causing harm, even if inadvertent,
Kevin is likely to believe he is being unfairly labeled and stigmatized. This may increase gender hostility
in accused students and lead to future transgressions. If Kevin is separated from the university, it is not
clear that he will have learned anything except the system is unfair and that Amy is to blame for get-
ting him in trouble. He will take these beliefs with him wherever he goes, perhaps to a place with little
awareness about Kevin’s behavior and fewer resources to support his growth, change, and development.

Accused Students Believe the Process Is lllegitimate and File More Lawsuits

If Kevin denies responsibility and believes he was treated unfairly, he may reject the legitimacy of the
process (Tyler, 2006). Under the Obama administration, guidance by OCR was designed to clarify
and make consistent the adjudication process, which might make it easier to find accused students
in violation (Bartholet et al., 2017;Villasenor, 2016). For example, OCR has advocated for use of the
preponderance of the evidence standard (the lowest standard of proof) and trauma-informed training
of hearing board members (so they can see complainants as credible even when their actions may seem
contradictory or unreliable due to memory impairment, changing statements over time, or behavioral
reactions such as passivity during the incident). The backlash against these efforts has come in the form
of lawsuits charging universities with failing to provide sufficient due process. Reviewing litigation
of Title IX cases from 2014 to the first part of 2017, Pavela (2017) reports that accused students have
prevailed in a majority of cases, either in preliminary or final rulings. Campuses are seeing more litiga-
tion as many students question the fairness of the hearing process. In 2018, the Trump administration
has proposed changes that prioritize due process, which may shift the perception that the process is
illegitimate from accused students to complainants (Carleton, 2018).

Disparities Grow between Rich and Poor, White and Black

If Kevin was poor or black, the likelihood that he would be found in violation may be increased (Halley,
2015; Rice Lave, 2016;Yofte, 2017). Consider, for example, the Title IX case load at Colgate University



150 David R. Karp

during the three academic years of 201213 to 201415 (Yoffe, 2017). Although only 4 percent of Col-
gate’s students are black, they accounted for 25 percent of sexual misconduct complaints and 15 percent
of the students found responsible. Yofte (p. 3) argues, “as the definition of sexual assault used by col-
leges has become wider and blurrier, it certainly seems possible that unconscious biases might tip some
women toward viewing a regretted encounter with a man of a different race as an assault. And as the
standards for proving assault have been lowered, it seems likely that those same biases, coupled with the
lack of resources held by many minority students on campus, might systematically disadvantage men of
color in adjudication, whether or not the encounter was interracial.”

The stigma of being found in violation of sexual assault, the likelihood of suspension or expulsion,
transcript notation, and the accompanying possibility of criminal prosecution all encourage accused
students to hire lawyers to assist in their defense. No research demonstrates the effectiveness of lawyer-
ing up, but it probably reduces the chances of a student being found in violation, just as litigation has
been effective in overturning such findings. Hiring a lawyer can cost a student tens of thousands of dol-
lars (Kipnis, 2017), a fee that is inaccessible to most. Chances are less that students of color come from
wealthy families and longstanding prejudice makes accusations against them more likely. It would not
be surprising if poor students and students of color are more likely to be both accused of sexual assault
and be found in violation of it.

Regulatory Formalism Undermines Female Agency

Did Kevin and Amy have non-policy-violation sex, as complicated, dissatisfying, and unpleasant as that
might be, or is this an instance of sexual assault? The challenge is that it is so hard to know. ATTXA’s
solution is to tip in favor of the complainant. But in a recent case, charges were dropped against a Uni-
versity of Southern California student when a judge stated the complainant’s sexual overtures indicated
consent despite her intoxication (Alani, 2017). Kipnis (2017) argues that assuming college women
cannot make their own sexual choices while drinking undermines female agency and perpetuates a
presumption of female helplessness. “In a sexual culture that emphasizes female violation, endanger-
ment, and perpetual vulnerability (‘rape culture’), men’s power is taken as a given instead of interro-
gated: men need to be policed, women need to be protected. If rape is the norm, then male sexuality
is by definition predatory; women are, by definition, prey. Regulators thus rush in like rescuing heroes,
doing what it takes to fend off the villains” (p. 14). Similarly, Iverson (2016, p. 24) argues that current
campus policies create a “discourse of dependency [that] situates victims as reliant on others, namely
university personnel, to mediate their experience, support them, and keep them safe.” Not only does
this discourse recapitulate a patriarchal framing of sexual assault as solely a victimization of women, it
also marginalizes the sexual assault experiences of men and members of the LGBTQ community since
they do not fit the prevailing heteronormative gender narrative (Wooten, 2016). While often referring
to the goal of survivor empowerment, formalist policies may have the opposite effect of perpetuating
gender stereotypes and discounting female agency.

The formalist approach was implemented to hold institutions accountable and strengthen campus
responses to sexual assault. It has helped raise awareness and dedicate new campus resources to the
problem. But it has also had troubling unintended consequences. It has not solved the problem of low
reporting and may reify a concept of female helplessness. It helps perpetuate a serial predator model of
male students, while failing to acknowledge the complexity of sexual encounters like Kevin and Amy’s.
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It discourages accused students from acknowledging harm, heightening adversarial, inequitable, and
stigmatizing responses. Instead, what is needed is more authentic exploration by students, an explora-
tion less focused on determining if a policy was violated than helping students like Kevin understand
and take responsibility for Amy’s experience of physical and emotional violation. Unlike the regulatory
formalism of the “sex bureaucracy,” in many cases a restorative approach may better respond to the
problem of campus sexual assault.

Restorative Justice as Responsive Regulation

Several recent critiques of the current regulations have called for a restorative justice alternative
(AAUP, 2016; ABA, 2017; Coker, 2016; Harper et al., 2017; Kaplan, 2017; Kirven, 2014; Koss &
Lopez, 2014; Koss et al., 2014; Rice Lave, 2016). The Campus PRISM Project (Promoting Restora-
tive Initiatives for Sexual Misconduct) comprises an international team of researchers and practi-
tioners committed to reducing sexual and gender-based violence by exploring how a restorative
approach may provide more healing and better accountability. It has a goal to “create space for
scholars and practitioners to explore the use of RJ for campus sexual and gender-based misconduct
(which includes sexual harassment, sexual assault, and other forms of gender-based misconduct) as
an alternative or complement to current practices” (Karp et al., 2016, p. 2). The project’s approach
aligns with Braithwaite’s (2002) regulatory pyramid (see Figure 10.2) by integrating RJ into the cur-
rent regulatory scheme and offering preventive and first-alternative responses before turning to more
adversarial interventions. Ultimately, the Project gives primacy to addressing harm and to creating the
conditions in which it is safe enough for a student like Kevin to acknowledge causing harm and be
actively accountable for it rather than perpetuate the conditions that provoke denials and minimiza-
tion of responsibility.

Removal from Housing, Suspension,
Expulsion, Degree Revocation,
De-chartering Student Organizations

Warning, Probation, Loss of
Privileges, Fines, Transcript

Deterrence Notation

Reparative Dialogue, Climate

Circles, Education, Treatment,

Community Service, Restitution,

Voluntary Leave, Safety

Planning, Circles of Support and
kAccountabiIity

Capacity Building Prevention Education,

Community-Building Circles,
kDiangue Skill-Building

Restorative Justice

FIGURE 10.2 Braithwaite’s Sanctioning Pyramid Adapted for Campus Sexual Assault R egulation
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Sexual misconduct policies currently begin with the goal of offender incapacitation at the top of
the pyramid. Most institutions recommend or mandate suspension or expulsion in a case like Kevin
and Amy’s. For a lesser violation, a student may be banned from campus housing. For a recent gradu-
ate, the degree may be revoked. If there was collusion by a student organization, such as a fraternity
that conspires to incapacitate potential victims, the organization may be de-chartered and disbanded.
These sanctions are designed to be retributive by providing a clear message of disapproval through the
strongest punishments available to campuses. They also serve the purpose of incapacitation as measures
intended to reduce the opportunity for reoftending.

The student may also be subject to deterrent sanctions, which are designed to impose a punitive
cost. With these, the primary goal is an appeal to the rational decision-maker. By knowing the cost of
misconduct, the student will choose to avoid it. This is lower on the pyramid because it still gives the
student agency. Rather than banishment, the student is trusted enough to remain a member of the com-
munity, but expected to choose compliance. These sanctions include warnings, which are usually a letter
maintained in a disciplinary file; probation, which may run for the duration of the student’s attendance
at the school and include a stipulation for more serious sanctions should the student reoftend; fines;
and transcript notation, which becomes a permanent mark in the student record and disclosed to other
educational institutions or employers upon request.

None of the above sanctions are designed to educate students, explore and address the harm
caused by the incident, or treat students as moral beings capable of learning, growth, and develop-
ment. It is possible, however, to begin with a restorative approach before resorting to deterrence or
incapacitation. Most often, R] is associated with face-to-face dialogue between victims and offenders.
This is possible in sexual assault cases, but so are indirect forms of communication such as exchanges
of writing or video recordings. Climate circles can be used to address broader community harms.
Interventions focused on rebuilding trust and repairing harm include participation in educational
workshops, counseling or treatment, restitution, and community service. Students may voluntarily
take a leave of absence as a gesture of good faith. Overall safety planning may include the develop-
ment of support and monitoring systems such as Circles of Support and Accountability (McMahon,
Karp, & Mulhern, 2018).

One variation of Braithwaite’s sanctioning pyramid includes a lower tier to highlight the impor-
tance of prevention efforts through capacity building (Braithwaite, 2017). Capacity building for the
prevention of campus sexual assault would include prevention education, community-building circles,
and skill-building education for campus community members to develop interpersonal communica-
tion competence. Community-building circles may enhance current prevention education efforts that
primarily rely upon brochures, webpages, online workshops, and large auditorium presentations about
campus sexual misconduct policy (Silbaugh, 2015). Circle practices ofter members of the campus com-
munity a way to surface and explore issues related to sexual norms and behavior. They can be used for
community building, personal and group reflection, facilitated discussions about sexual harm, rewriting
cultural narratives about rape and hegemonic masculinity, and developing commitment to pro-social
behavior along the stages-of-change continuum. RJ circles can be implemented as one-time events or
a sustained series of dialogues.

In addition to Braithwaite’s sanctioning pyramid, restorative justice practitioners, particularly in
K—12 schools, often refer to a pyramid that illustrates a “whole school” approach that includes preven-
tion, response, and reintegration. This pyramid does not order the priority of interventions, but instead
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illustrates a holistic implementation of restorative practices within a school community. Its original
rendition drew upon a public health model (Morrison, 2007). Figure 10.3 adapts the K—-12 RJ pyramid
for “whole campus” application to campus sexual assault.

The whole campus approach includes three tiers of intervention. The first is designed for prevention
education and intended for all members of the campus community—students, faculty, and staff. The
goal is to build and strengthen relationships, foster trust, and develop interpersonal communication and
conflict resolution skills. Circle practice offers an innovation through its emphasis on the intersection of
information sharing, education, reflection, and community building. A circle-based approach incorpo-
rates the sharing of important technical and legal information that is universal to prevention education,
but does so in a meaningful and intimate learning space. Circles provide a context that allows students
to collectively analyze their personal views and experiences, at the same time making the learning pro-
cess individually relevant. In circles, participants develop shared norms and community-based action plans,
which can promote individual and group accountability as well as inclusive, restorative responses to harm.

Tier I prevention circles can take up a variety of topics for dialogue (Pointer, 2018). They may be
used to articulate and set sexual standards for members of the campus community. Although codes
of conduct are prescribed, the purpose of these circles is for participants to explore their own sexual
values collectively. They may discuss the communication strategies of affirmative consent, the relation-
ship between sex and drinking, and pressures students may feel to participate in a “hook-up culture”
(Bogle, 2008; Wade, 2017). Students might examine their own experiences within a larger campus cli-
mate that may be supportive to them or may promote a more insidious “rape culture” (Burnett et al.,
2009). Circles may be organized to explore trauma and strategies of resilience. Or they may simply
offer safe spaces for students to share concerns or personal experiences. The following case study pro-
vides an example of a Tier I prevention circle facilitated at the University of California at Santa Cruz
(Assegued, 2017).
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FIGURE 10.3 Whole Campus Restorative Justice Approach to Campus Sexual Assault
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RESTORATIVE JUSTICE CIRCLE ADDRESSING SEXUAL VIOLENCE
ON CAMPUS

In an effort to have an open dialogue and foster healing surrounding incidents of sexual violence
and sexual harassment, Vicki Assegued, Restorative Justice Program Developer, Trainer and Facilita-
tor at the University of California, Santa Cruz, organized a restorative community-building circle in
2017. Previously, Assegued had facilitated a restorative circle with students, faculty, and staff in an
academic department that was reeling after a faculty member had been accused of sexually assault-
ing a graduate student. This healing circle provided so much social support, ideas for healing, and
hope for the participants that Assegued was then asked to plan a circle to address sexual violence
on campus, in general, and extend an open invitation to all members of the campus community.

Assegued collaborated with faculty from a working group, called Beyond Compliance, which
seeks to reduce sexual violence and improve the campus sexual climate. Knowing the importance
of the issue, but seeing that opportunities to openly discuss it were rare, the group wanted to
invite the community to actively engage in a conversation within a structured, safe, and supportive
format. They wanted to offer the chance for participants to express themselves openly and safely,
to hear, acknowledge, and validate each other, to work collaboratively on solutions and to build a
stronger sense of belonging to their wider community.

The circle agenda incorporated common elements of a restorative community-building pro-
cess: creating a sense of connection, allowing people to discuss the harm associated with the topic,
and brainstorming ways to address the harm and strengthen the community. Their circle began
with a welcome to the 25 students, staff, and faculty in the circle, thanking them for coming,
sharing the reasons for gathering, describing restorative justice and its benefits, and outlining how
they would apply the principles together. They acknowledged the sensitive nature of the topic,
introduced the support people who were there in case someone wanted to step out and talk one-
on-one, and explained the use of the talking piece.

The three co-facilitators (Assegued and two faculty members she had trained) passed the talk-
ing piece around the circle for the first time, inviting participants to introduce themselves and
express their hopes for addressing sexual violence on campus. Then, they divided into groups of
four, being mindful to include mixes of students, staff, and faculty. The members of each small
group discussed what inspired them to attend this gathering and what was most important for
them to address about the topic of sexual violence on campus. After reassembling into the larger
circle, a spokesperson from each group summarized their priorities.

Following this summary, the facilitators led an open, whole group discussion to brainstorm
ideas about how to manifest their shared goals. They focused particularly on the importance of
maintaining a strong community with transparency, trust, and openness for addressing issues of
sexual violence. Ideas were captured on a large white pad for ongoing discussion and planning.
Participants also shared upcoming events addressing sexual violence, giving everyone the oppor-
tunity to get more involved in the community.

In the closing round, they passed the talking piece again, with each person sharing how they
felt about this restorative justice process and what it meant for them. Participants expressed their
sincere appreciation for the opportunity. The facilitators closed the circle by summarizing and
acknowledging what had taken place and thanking everyone for engaging in the process.
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When an incident of harm occurs, Tier II restorative conferences can address the harm as an alter-
native or supplement to formal/adversarial hearings. Circle processes in response to harms can also be
implemented. As of this writing, the Department of Education’s Oftice for Civil Rights (OCR) has not
provided guidance about the use of RJ for sexual and gender-based misconduct. In 2011, OCR briefly
discusses informal resolution options and identifies mediation as permissible “for resolving some types
of sexual harassment complaints,” but inappropriate for sexual assault cases (U.S. Department of Educa-
tion Office for Civil Rights, 2011). Because mediation and R]J are often confused, this stipulation has
had a chilling effect on the application of RJ for sexual and gender-based misconduct. In 2017, OCR
reversed the 2011 guidance and in a recently published document stated, “if a school determines that
the particular Title IX complaint is appropriate for such a process, the school may facilitate an informal
resolution, including mediation, to assist the parties in reaching a voluntary resolution” (U.S. Depart-
ment of Education Office for Civil Rights, 2017, p. 4). This reversal will likely lead to increased use of
restorative conferencing.

More commonly today, campuses are using conferencing for related harms. Collateral harms are
those associated with an instance of direct victimization, but not the most immediate harms to the vic-
tim. For example, students may publicly criticize a harmed party in defense of the accused student or,
alternatively, attack the accused student or that student’s larger friend group. These ripple effects often
play out over social media. Conferencing can also be used for harms to the campus climate, such as
when a student group leads a “rape chant” (Foderaro, 2011) or a fraternity hangs a sexist banner dur-
ing first-year orientation (Samuels, 2015). Campuses can readily use conferencing for precursor mis-
conduct, such as binge drinking, hazing, or other behaviors that create the conditions in which sexual
assault is most likely to occur. The following case study is a rare example of a restorative conference in
response to an individual incident of sexual misconduct (Cirioni, 2016; Karp & Schachter, 2018; Lepp,
2018; Smith, 2017).

RESTORATIVE JUSTICE CONFERENCE IN RESPONSE TO
A CAMPUS SEXUAL ASSAULT

Anwen and Sameer (pseudonyms) met in their first semester at a small, liberal arts college. They
went on a date or two and then decided to remain friends. Fast forward to their second semester
and they ran into each other at a party. Anwen noticed that Sameer was very intoxicated, but
danced with him anyway. He became more sexually aggressive, isolating her in a private room. She
tried to leave, but all of her friends had already gone, and she didn’t have her dorm key or phone
with her. Rather than assist her to get back to her room, Sameer persuaded her to go to his room
instead. Once there, Anwen felt trapped and pressured into sexual activity she did not consent to
and did not want. Afterwards, she said she walked “around for several days feeling disgust with
myself, feeling a ghost hurt between my legs where he rubbed me, feeling dirty, blocking the
thoughts.”

Anwen stayed silent about her harm for the next three years. Throughout that time, she came
into contact with Sameer on numerous occasions, especially through their roles as student orien-
tation leaders. This incident and their following interactions affected her both socially and aca-
demically. In the spring of her senior year, Anwen reported the incident to the campus conduct
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administrator. She specifically requested that it be handled through an informal resolution process
that would let her meet with Sameer so she could share how much she had been hurt by him.
Otherwise, she did not want him to be suspended or expelled, nor did she want to involve the
local police. Afterwards, Anwen explained, “What’s important to me about the restorative justice
process is that both people are given a space where they are empowered to make things better.
| didn’t want to take away his agency because that would just be reversing the roles.” Sameer said,
“Every time that I've wanted to punish myself beyond all belief she always said no, | want you to do
better. Don’t just take the easy route and lock yourself up or get yourself kicked off campus because
that’s not going to help anybody. She never wanted to punish me. She wanted me to learn. She
wanted me to grow. She wanted me to prevent this from ever happening to others.”

The conduct administrator met with Sameer, told him of Anwen’s complaint, and Sameer
immediately admitted to a sexual misconduct violation and expressed his deep remorse. He agreed
that he did want to do whatever he could to meet Anwen’s request and make up for what he had
done. The administrator met individually with Anwen 12 times and Sameer seven times before
bringing the two together. His conversations with Anwen were focused on regaining the power
that she felt she had lost. The conversations with Sameer explored how he could take ownership
and responsibility for his actions; what he could do to repair the harm he caused.

The facilitated R dialogue lasted for two hours. It allowed Anwen to share the pain she felt.
Initially, she had felt isolated and intimidated. Later, she started to blame herself for not calling
security. She felt guilty thinking that she led him on. These feelings of self-blame were triggered
each time she saw him. Her role as an orientation leader was compromised due to his presence.
Anwen'’s relationship with her new partner never felt whole because she prevented herself from
feeling vulnerable with him. As a creative writing major, much of her work had been about the
violation. She wanted Sameer to read her papers and write a response.

Sameer committed to fully hear about the harm he caused and to take responsibility. “For my
end, this was just a fun hook up, but then from her end, this guy is pushing himself on me. It didn't
sound like me; it sounded like a monster. That was the hardest part. This guy who forced himself
on to this girl is me.” He agreed to be found formally in violation of the campus sexual misconduct
policy and have a formal “conduct reprimand” in his file. Since Sameer had no other conduct
charges in the three years since this incident and as it was just weeks before their graduation, the
administrator decided that Sameer was not a threat to others and would not need to be suspended
or expelled.

Collaboratively, they developed a list of remedies that best met Anwen’s needs and the con-
cerns of the institution:

e Reading and responding to Anwen'’s extensive writing about the incident.

e Writing an article discussing the misconduct for a student magazine that focuses on issues of
gender and sexuality.

e  Teaching others about the incident. Both Anwen and Sameer agreed to present their story
together at a campus bystander intervention workshop, focusing on how power, privi-
lege, emotional manipulation, and coercion help facilitate and perpetuate campus sexual
misconduct.
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e Collaborating with gender violence programming on campus to advocate for mandatory
bystander intervention and other prevention training for all student athletes and Greek Letter
organizations as well as developing strategies to encourage sincere and engaged participation
by these students.

e Reaching out to students who provide peer support for sexual assault survivors to identify
ways in which student offenders could speak with them and learn from them.

e Developing sexual violence prevention education programming for local middle and high
school students.

After the R] dialogue, Anwen and Sameer met regularly to plan their presentation and worked
together to create a video where they recounted the night of the incident, each sharing what hap-
pened from their perspective. Sameer, after he graduated, continued to work with the conduct
administrator for six months in order to finalize the community service project focused on preven-
tion education in the local schools. Two years later, Anwen observed, “One of the things | realized
during and after the restorative justice process is that Sameer’s honestly one of the people that
knows me best and | him. We know each other’s deepest horrible moment. There’s not a lot that
can’t be said. | don’t think I'll ever lose contact entirely with Sameer.”

Tier III restorative interventions assist with the reintegration of students who have been suspended.
Not only are these students anxious about how they will be received upon their return to campus, but
the wider community needs reassurance that they will be responsible and committed to causing no
further harm. Following the highly successful restorative justice model for sex oftfenders returning to
the community after incarceration, Circles of Support and Accountability (CoSA) can be developed
to support returning students (Karp et al., 2016). CoSAs meet frequently with the student to provide
social support, but also monitor the student’s behavior and intervene early if concerns arise. Concur-
rently, support circles for survivors can help reduce their anxiety during this transition period.They may
be organized to specifically support the survivor of a returning student or be a reciprocally supportive
circle of survivors.

REENTRY CIRCLE FOR A STUDENT SUSPENDED FOR
SEXUAL MISCONDUCT

A reentry circle was convened for an undergraduate student’s return to a U.S. university campus
after a period of separation due to an incident of sexual misconduct (McMahon et al., 2018).
The staff who participated in the circle included three representatives from the Dean of Students
Office, one person from Academic Affairs, one person from the international study office, and a
representative from the campus counseling center. In addition, there were three support people
for the returning student who were members of the campus community: a male student leader
and two faculty members.
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The student of concern, “lvan” (a pseudonym), was a junior when he was suspended for coer-
cion for sexual activity. The reentry circle was included in the sanctioning process as a prerequisite
to Ivan’s request to study abroad for his academic return to campus. As a student of color at a
predominantly White institution, Ivan was involved in significant social justice leadership roles on
campus. At the time of the incident of sexual misconduct, lvan was struggling with significant
mental health issues and these were central to understanding the context in which he committed
the harm, was separated from the institution, and his return to campus.

During the preparation process, the facilitators interviewed the circle participants, asking:
1) How could they serve as a resource to Ivan? 2) What concerns did they have about Ivan and his
reentry process? and 3) What was their connection to this incident and to Ivan? When the facilita-
tors spoke with Ivan, he expressed anger and a sense of isolation after interacting with the staff
during the formal Title IX process. The facilitators listened and reflected back what they heard Ivan
say, reiterating that the focus of the reentry circle was to provide support to lvan and to address
the needs of the community members with whom he would be studying abroad. Staff mem-
bers expressed concerns about institutional racism, tokenism, and fears about possible racial re-
victimization of Ivan in the circle as a result of these dynamics on campus. There were also con-
cerns about the timing of the circle, as lvan would not be returning directly to the campus, but
re-enrolling as a student and studying abroad first.

The reentry circle is structured by elements common to restorative circle practices (Boyes-
Watson & Pranis, 2015). These include the use of a “talking piece” (a symbolic object that is passed
from speaker to speaker); circular turn-taking as the talking piece is passed sequentially around the
circle; and phases of the circle that begin with questions or activities that help to establish trust,
progress to questions of concern, and then collective brainstorming to develop a plan for action—
in this case a plan for reintegration support. The questions posed in this reentry circle included:
1) Can you describe a time in which you faced a difficult reintegration or community transition?
2) How are you connected to the issue at hand? 3) What happened from your perspective?
4) What concerns do we need to address? 5) What needs do we have to meet? 6) What plan will
address those concerns and needs?

In their reflections on this circle, the facilitators observed that there was a great deal of sadness
about this incident of sexual misconduct, as Ivan was a well-respected student leader on campus.
The concerns expressed by participants included a variety of themes including mental health; lost
student leadership opportunities; frustration with the formal adjudication process; social support
while studying abroad; concerns about race and racism on campus; and how the campus climate
could affect Ivan’s overall well-being and his reintegration to the campus community.

To meet the needs of this student and the campus community, the group committed to regu-
lar check-ins with Ivan throughout his time abroad and upon his return to campus. For his part,
Ivan agreed to participate in a facilitated conversation with the student leader who attended
the circle in order to address peers’ concerns about him upon his return to campus. Counseling
center staff agreed to reinvigorate efforts to address the mental health needs of students of
color. Administrators committed to reviewing the campus Title IX process for best practices, as
well as ways to increase communication, transparency, and support for all parties involved in the
process.




Restorative Justice in Higher Education 159

Conclusion

This chapter has drawn a distinction between the current regulatory framework for campus sexual
assault and a restorative justice approach.Table 10.2 summarizes key distinctions. The current approach
is challenged by a focus on determining violations when evidence in sexual assault cases is often weak.
The RJ approach focuses less on the violation in favor of identifying and addressing harm.The current
approach promotes denials of responsibility, while an RJ approach seeks to increase responsibility-
taking. The current approach polarizes participants and campus communities, often leading to litigation,
whereas RJ seeks collaborative solutions that avoid adversarialism. R]J is intended to be inclusive, par-
ticularly for people with little access to lawyers and other dimensions of social privilege. R] is intended
to offer resolution options that better meet the needs of the key stakeholders, increasing their likeli-
hood of reporting misconduct and pursuing a resolution process. RJ seeks strategies, where possible, to
reduce fear, offer social support, and make it possible for students to coexist safely on campus. RJ seeks
to provide voice and empowerment to participants, treating them with respect and a belief that their
active participation will yield better, more durable outcomes for all.

Despite the promise of RJ for campus sexual misconduct, several challenges and questions remain

to be addressed.

The Opportunity and Pressure to Participate

One of the primary values of restorative justice is voluntary participation. It is easy for a university to
write policy that states participation is voluntary and no institution is likely to require participation in
an R]J process for an incident of sexual harm. But it is more difficult to protect against coercive pres-
sure, which is much more subjective. An assault survivor may experience pressure to respond in various
ways, and the anticipation of such external pressure may be one reason so many survivors choose not to
report their victimization. They may experience pressure to report or not to report; to go forward with
a restorative justice process or a formal hearing process; to go to the police; to speak publicly about their
victimization; to join solidarity groups, and so on.Victim advocates, as representatives of the institution,
may be torn between encouraging the survivor to avoid an adversarial process that may be retrauma-
tizing and encouraging them to go forward because they want the institution to hold the oftender
accountable. Friends may want the survivor to proceed as a political act in support of the student move-
ment against sexual assault. Or they may discourage the survivor from responding because they also
share a friendship with the offender. Any institutional representative of an RJ process must present the
option in a way that is informative without adding to the inevitable pressures that already exist.

TABLE 10.2 Distinguishing Regulatory Formalism and Responsive Regulation for Campus Sexual Assault

Regulatory Formalism under Title IX Responsive Regulation/R]

Focus on policy violation under uncertainty Focus on harm

Denial of responsibility Conditions for taking responsibility
Adversarial/backlash Collaborative

Economic/racial disparities Accessible

Low reporting/filing Responsive to reporting needs
Separation (no contact, suspension) Peaceful coexistence or reconciliation

Undermines agency Empowerment/voice
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For an accused student, the opportunity to participate may provide a path to meaningful account-
ability. But it may also put the student at risk for harsher consequences should the RJ process fail.
Although survivors can always pursue a formal hearing or criminal case, using the RJ process to obtain
evidence for them is problematic. It is essential to develop policy mechanisms to protect the confiden-
tiality of the RJ process in order to prevent it from becoming a retributive mechanism for obtaining
confessions (Coker, 2016). R] conferences must be both voluntary and confidential.

Public Accountability

Restorative justice conferences are a private process and participants are often concerned with confi-
dentiality. They are designed to be emotionally transformative for the participants as they gain a deeper
understanding of each other’s perspectives. Agreements are created that reflect this and are customized
to meet the unique needs of those involved. Onlookers to the process, however, do not experience
this transformation and can have a hard time understanding the outcome, especially when it deviates
from standard retributive punishments. The wider community also needs “justice” and is looking for
predictable, substantive outcomes. A private process with a limited number of participants cannot easily
provide this broader, public accountability. The most likely candidates to be effective spokespersons on
behalf of the RJ process are harmed parties, but again it is important not to impose further burdens.
In a well-known application of RJ in response to campus sexual harassment at Dalhousie University
(Llewellyn, Chapter 9 this volume), the harmed students were among the persuasive voices in favor
of the RJ process (Llewellyn, Demsey, & Smith, 2015). In one conferencing script, participants are
specifically asked if and how they would like to communicate the outcomes of their agreement with
the larger community (Karp, 2015). Ideally, individual RJ cases not only explore private harms, but the
broader factors that lead to and perpetuate sexual assault. They should inspire responsive actions that
meet individual needs and address systemic issues that affect campus climate.

Informal vs. Formal Process

Often, RJ is categorized as an alternative dispute resolution process, like arbitration or mediation. It
may be a diversion from formal adjudication. This can be a procedural advantage to avoid the effects
of formal labeling, but unfortunately positions R]J as the informal, experimental, non-serious approach
and, therefore, more easily dismissed. Braithwaite’s sanctioning pyramid helps codify its location within
a larger regulatory framework, adding to its legitimacy. A central question for campus policy is whether
it is necessary for a student to agree to be formally found in violation of the sexual misconduct policy
as an indication of their willingness to take responsibility. Or, can a purely informal, diversionary process
be perceived as meeting the standards of institutional accountability that many are demanding?

Safety

Restorative justice emphasizes mutual understanding, which requires communication, often face to
face.The standard campus response in the face of safety concerns is social distance, either through a no-
contact order or a progressive separation (removal from co-enrolled classes, housing, suspension, expul-
sion). Restorative justice encourages the development of informal social control systems that enlist
those who are closest to the key stakeholders, much like bystander intervention programs are designed
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for those most likely to be in proximity to a dangerous situation. Restorative justice calls for a paradig-
matic shift away from the common belief that separation is the only means to achieve safety. Overcom-
ing entrenched beliefs that separation is the only and best option for safety is a significant challenge.

Campus sexual assault has been a regulatory nightmare, but it does not have to remain that way.
Restorative justice can provide a new approach that provides accountability for a deeply hurtful form
of misconduct, but does so in a way that leverages social support and leads to healing for individuals
and a safer campus climate for living and learning. RJ is a promising approach, though it will not be
suitable for or chosen by everyone. Implementation will need to be slow and considered, but it is one
of the few hopeful innovations available for this vexing social problem.
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RESPONSIVE ALTERNATIVES TO THE
CRIMINAL LEGAL SYSTEM IN CASES OF
INTIMATE PARTNER VIOLENCE

Leigh Goodmark

Introduction

In the United States, as in most nations of the Global North, the primary regulatory response to inti-
mate partner violence is the criminal legal system. Since the late 1970s, the United States has stepped
up enforcement of existing law, enacted new laws criminalizing intimate partner violence, increased
penalties for particular acts of intimate partner violence, and funded intervention programs that rely
primarily on law enforcement. As former Vice President Joe Biden recently stated, “Violence against
women is a crime, pure and simple” (United State of Women Summit, 2016).

But intimate partner violence is not quite that simple, and the crime-based regulatory response
to intimate partner violence is often ineffective and destructive. The concentrated attention to and
funding of the United States’ criminal legal system response to intimate partner violence for the last
40 years has had little if any impact on rates of domestic violence and has produced serious unintended
consequences. Moreover, as John Braithwaite has argued, regulation should provide a space for healing
when people violate their obligations towards one another (Braithwaite, 2002). For many people sub-
jected to abuse, the criminal legal system fails to provide that healing space, or, put differently, fails to
meet the justice needs of those who have been harmed. Criminalization of intimate partner violence,
working alone, is not serving its regulatory function. Restorative justice could help. Supplementing
the criminal legal response to intimate partner violence with restorative regulatory strategies could
increase the justice options available to people who have been harmed and foster community account-
ability for intimate partner violence. Moreover, employing restorative justice in some cases of intimate
partner violence could free up an overburdened criminal legal system to focus on habitual oftenders.
Anti-violence advocates have been leery of using restorative justice in cases involving intimate partner
violence, citing important concerns about the safety of people who have been harmed, as well as the
need for accountability both from those who do harm and from the state. But a violence informed,
victim-centered restorative program running parallel to the criminal system could address their con-
cerns and create alternatives to the state-based systems that many people subjected to abuse continue
to avoid.
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Rather than continuing to single-mindedly pursue criminalization, anti-violence advocates should
look to restorative justice both to develop a new theoretical frame for the response to intimate part-
ner violence and to implement concrete policies and practices that could prompt the kind of culture
change needed to effectively regulate intimate partner violence and create the space for justice.

A Brief History of Criminalization

Criminalization has claimed the vast majority of the time and attention paid to intimate partner vio-
lence law and policy in the United States. The roots of criminalization are deep; the Massachusetts Bay
Colony criminalized wife abuse as early as 1641. By 1920, every state in the United States had some
law forbidding intimate partner violence. In fact, legal historian Carolyn Ramsey has argued, “The
historical unwillingness of police and courts to intervene in intimate-partner violence [in the United
States and Australia] has been overstated” (Ramsey, 2011, p. 199). Nonetheless, by the 1970s, police and
prosecutors in the United States had become far more reluctant to intervene in what they saw as the
private problems of intimate partners. Police officers were advised not to make arrests in cases involv-
ing intimate partner violence, and prosecutors were loath to pursue such cases if police did make an
arrest, particularly if the complaining witness was not willing to appear. In response, the anti-domestic
violence movement of the late 1970s and early 1980s advocated for treating intimate partner violence
as a crime like any other, arguing that criminalization would hold abusive people accountable for their
behavior, provide people subjected to abuse with safety, and change societal attitudes about intimate
partner violence.

Turning first to the problem of police unwillingness to use their discretion to arrest those who
abused their partners, anti-violence advocates championed mandatory arrest policies. These policies
required police to make arrests in cases involving intimate partner violence whenever they had prob-
able cause to do so. Mandatory arrest policies were bolstered by studies suggesting that arrest deterred
further violence, research that proved difficult to replicate and more nuanced than first thought. Later
studies suggested that mandatory arrest laws had deterrent effects in some places, no effect on recidivism
in others, and contributed to increases in violence in other locations (Berk et al., 1992; Dunford, 1990;
Dunford, Huizinga, & Elliott, 1990; Garner, Fagan, & Maxwell, 1995; Hirschel, Hutchison, & Dean,
1992; Pate & Hamilton, 1992). Nonetheless, as of 2011, at least 21 states had some form of manda-
tory arrest policy in place. Given concerns about the research and the unintended consequences of
mandatory arrest (discussed below), some states have opted for preferred rather than mandatory arrest;
preferred arrest policies encourage, but do not require, police to make arrests. The vast majority of the
states have either mandatory or preferred arrest policies in place today.

Mandatory arrest laws led, unsurprisingly, to an increase in the number of arrests made in intimate
partner violence cases. But prosecution and conviction rates did not initially rise, in large part because
of prosecutorial reluctance to take cases forward, particularly when those who were harmed refused to
testify against their partners (Daly & Bouhours, 2010). Anti-violence advocates suggested a number of
policy fixes to this problem, including “no drop” prosecution. No drop policies required prosecutors
to push their cases forward even in those instances when the person harmed did not wish to partici-
pate in or was actively opposed to prosecution. Soft no drop policies encourage people subjected to
abuse to participate by offering resources that would make such participation viable. In hard no drop
jurisdictions, however, prosecutors compel those who have been harmed to testify, if necessary through
the use of subpoenas, arrest warrants and imprisonment. Feminist prosecutors and writers justified the
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implementation of hard no drop policies by arguing that such policies helped prosecutors promote
equality for women, ensure public safety, and undermine male supremacy.

Criminalization is suftused throughout the United States’ signature piece of legislation on intimate
partner violence, the Violence Against Women Act (VAWA). Since its passage in 1994, VAWA has allo-
cated hundreds of millions of dollars yearly to courts, police and prosecutors and created incentives for
ratcheting up the criminal system’s response to intimate partner violence. While VAWA funds other ser-
vices for people subjected to abuse, including civil legal services and transitional housing, approximately
85% of VAWA funding goes to the criminal legal system (Messing et al., 2015).VAWA also championed
mandatory and preferred arrest and no drop policies, providing incentives for police and prosecutors to
adopt and implement such policies.

Criminalization has failed to realize a significant return on that investment of ideology, money, time
and effort, however. Between 1994 (when VAWA monies were first appropriated) and 2000, rates of
intimate partner violence fell significantly in the United States. So did the overall crime rate, for any
number of reasons, including income growth, changes in alcohol consumption, an aging population,
decreased unemployment and the number of police on the streets. Between 2000 and 2010, both rates
of intimate partner violence and the overall crime rate continued to fall. Notwithstanding the contin-
ued infusion of federal monies into law enforcement efforts to address intimate partner violence, the
overall crime rate fell more than rates of intimate partner violence over that same period. The sharp
turn to criminalization over the last 40 years was intended to stem the tide of intimate partner violence
in the United States. But that violence is again increasing. In 2015, the National Crime Victimization
Survey recorded 806,050 incidents of intimate partner violence, 333,210 of them categorized as “seri-
ous”—an increase of over 100,000 incidents, and almost 70,000 serious incidents, from the previous
year. In the last several years, a number of states, including Maryland, Wisconsin and Massachusetts,
have noted increases in the number of intimate partner violence homicides. There is no social science
evidence to suggest that criminalization 1s having a significant deterrent effect on the perpetration of
intimate partner violence. Studies show that arrest has effects on recidivist intimate partner violence
ranging from modest to nonexistent, and that arrest exacerbates violence in some groups (Felson,
Ackerman, & Gallagher, 2005; Maxwell et al., 2001; Sherman et al., 1992;Ventura & Davis, 2005). The
evidence on prosecution is similarly equivocal, with studies focused more on the impact of conviction
(which may deter recidivism, but only when imprisonment and/or close monitoring are part of the
sentence) than on prosecution itself (Gross et al., 2000; Sloan et al., 2013; Thistlewaite, Wooldredge, &
Gibbs, 1998; Murphy, Musser, & Maton, 1998).

For those who do turn to the criminal legal system to find justice, the experience can be a frustrat-
ing one. While prosecution rates have increased in the last 40 years, they still vary considerably from
jurisdiction to jurisdiction. Most acts of intimate partner violence are prosecuted as misdemeanors,
regardless of their severity. Conviction rates vary significantly among jurisdictions, and incarceration
is still relatively rare (Garner & Maxwell, 2009). To reach those results, people subjected to abuse must
engage with the criminal system, which can be destructive for them. As witnesses in the criminal legal
system, the stories that people subjected to abuse tell are constrained by the rules of evidence and the
determinations of judges as to what is relevant and are tested through aggressive and hostile cross-
examination. People’s motives for coming forward are questioned; their testimony is viewed skeptically
by judges and juries alike. Any opinion a person harmed has as to the just resolution of the case is
secondary to the goals of prosecutors, who represent the state, the only party whose desires matter in a
criminal proceeding. At the end of the process, the person who has done harm might be acquitted or,
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even if convicted, might receive a sentence that the person harmed deems insufficient or unresponsive
to their needs. Participation in the criminal legal system can be a singularly disempowering experience
for a person subjected to abuse.

The criminalization of intimate partner violence has also had profoundly problematic unintended
consequences. Increased criminalization of intimate partner violence has contributed to the rise in
arrest and incarceration rates in the United States, particularly among men of color. In Milwaukee
County, Wisconsin, for example, researchers found that men of color make up 24% of the popula-
tion, but accounted for 66% of the defendants in domestic violence cases. In 2014, inmates convicted
of offenses related to intimate partner violence made up 20% of Vermont’s incarcerated population.
Changes to policing and prosecution policies have led to increases in arrests and incarceration not
just among those who abuse, but among those subjected to abuse as well. Arrests of women increased
significantly in jurisdictions that adopted mandatory arrest laws, and at least part of that increase, crimi-
nologist Alesha Durfee explains, “is directly attributable to the implementation of mandatory arrest
policies and not simply an increased use of violence by women in intimate relationships” (Durfee,
2012, p. 75). Confronted at the scene of an incident with conflicting versions of events, police are more
likely to make dual arrests, bringing both parties into custody rather than trying to determine who the
primary aggressor might be. Prosecutors in hard no drop jurisdictions routinely ask judges to compel
people to testify, if necessary by having them arrested and even held in custody until that testimony is
given (Goodmark, 2012), although the arrest and incarceration of people subjected to abuse was surely
not one of the intended outcomes of the drive to increase prosecution rates.

The criminal legal system will always have a role to play in cases of serious intimate partner violence.
Some people who use violence are simply so dangerous that they must be incapacitated. But given the
failure of the criminal legal system to meaningfully deter intimate partner violence or provide justice
for some of those who choose to use it, and its many unintended consequences, anti-violence advocates
have begun to seek alternate routes to justice for people subjected to abuse. One of those options is
restorative justice.

Responding to Intimate Partner Violence With Restorative Justice

Reliance on criminalization is grounded in part in the belief that retribution is the most effective and
appropriate way to respond to intimate partner violence. Retributive theorists see punishment as the
only morally acceptable response to wrongdoing, so long as the punishment is proportionate to the
harm inflicted. Punishment communicates the wrongfulness of the acts to the person who does harm
and restores the moral balance that is upset by the harm. In cases of intimate partner violence, how-
ever, the punishment assessed, if any, by the criminal legal system often seems disproportionate to the
harm inflicted. Given low rates of arrest (between 2006 and 2015, police made arrests in just 39% of
intimate partner violence cases, Reaves, 2017), prosecution and conviction, as well as the overwhelm-
ing likelihood that even serious abuse will be prosecuted and punished as a misdemeanor, few people
who abuse are being given punishment commensurate to the harm they cause. Some have argued that
we cannot know whether criminalization of intimate partner violence is an effective strategy because
it has never been fully implemented (Barata, 2007). Moreover, retribution fails to provide the justice
that many people subjected to abuse seek. Studies show that many victims of crime are more interested
in rehabilitation than retribution (Alliance for Safety and Justice, 2016). For people subjected to abuse
particularly, justice may be more tied to the concepts of voice (the ability to tell one’s story), validation
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(an acknowledgment that harm was done) and vindication (condemnation of the offense) than to pun-
ishment, and accountability may mean much more than being placed under state control. The criminal
legal system provides some, albeit limited, opportunities for voice. But validation and vindication come
only through convictions, and only to the extent that a judge or jury is willing to provide them. Peo-
ple who do harm need never accept responsibility for their actions, and, in fact, are discouraged from
doing so by lawyers concerned about losing the presumption of innocence that protects the client
and any possible grounds for appeal. Accountability in the criminal legal system is achieved through
punishment, which is a passive form of accountability, requiring only that “people sustain the suffering
imposed upon them for their transgression” (Sered, 2017, p. 17). Punishment does not require those
who have done harm to work to remedy the harm they have caused.

Restorative justice is responsive to a broader array of people’s justice needs. Restorative justice shifts
the conversation by focusing on harms rather than crimes. A restorative conference, for example, is
organized around three questions: What was the harm? What was the impact of the harm? What can be
done to right the harm? That broader focus enables people subjected to abuse to address acts that may
be destructive but not illegal, like most forms of emotional or psychological abuse. Restorative processes
can require that people who do harm accept responsibility for the harms done prior to engaging in
dialogue with the person harmed, a form of accountability unavailable through the criminal legal sys-
tem. Restorative processes are free of the evidentiary constraints that restrict voice.Validation can come
through a person’s acceptance of responsibility for the harm and through the community’s acknowledg-
ment of the harm in the restorative process. The community’s response—verbal, emotional and through
more concrete manifestations, like reparations and accountability plans—can provide vindication to a
person subjected to abuse. Moreover, accountability is an active process in restorative justice. Restora-
tive justice requires that people who do harm take responsibility for their actions, meet with those they
have harmed or with surrogates, listen to how the harm they caused aftected the person harmed and
their supporters, and work to repair the harm. Through that work, change in a person’s behavior and
attitudes can be observed and measured. Because they are not bound by the remedies available through
the criminal legal system, restorative processes create space for more creative and meaningful ways of
holding people who do harm accountable, measures that are often more responsive to the harmed
person’s justice needs than imprisonment would be. Justice can be anything that counteracts the loss of
liberty some people subjected to abuse experience at the hands of their partners and that returns power
to them. People who participate in restorative processes are more likely to believe that those who have
harmed them have been held accountable (Karp et al., 2016). And in those situations where incarcera-
tion is necessary, restorative justice provides people subjected to abuse who are concerned about the
impact of criminal legal interventions on their partners with the comfort of knowing that they have
tried regulatory alternatives other than incarceration and those alternatives simply have not worked.

Restorative justice can be empowering for people subjected to abuse, offering them opportunities
to exercise agency not available through the criminal legal system. People subjected to abuse decide
whether and when restorative processes will be used, who should be involved and what role they
choose to play in the proceedings, including whether to interact directly or through a surrogate with
their former partners. People subjected to abuse can ask specifically and directly for the things they
need to feel whole through restorative processes. Fully 80% of the participants in intimate partner vio-
lence victim/offender mediations in Austria reported feeling empowered by the process (Liebman &
Wootton, 2010). After facing her former partner in a restorative process, one woman subjected to abuse
“felt as if I could knock out Mike Tyson. I could have taken on anything or anyone. In the days and
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weeks afterwards, it was as if a massive weight had been lifted oft my shoulders. I had been carrying it for
so long that I did not even notice it anymore, so when it disappeared it was amazing. I felt completely
empowered” (House of Commons Justice Committee, 2017, p. 15).

The benefits of restorative justice extend to the broader community as well. Using restorative pro-
cesses could help to change community norms around intimate partner violence—something that anti-
violence advocates have been working towards since the inception of the battered women’s movement,
with very little success. The early battered women’s movement believed that passing laws declaring
intimate partner violence a crime would begin to create this change; laws expressing the community’s
disapproval of such behavior, they believed, would help to curtail that behavior. But, as mentioned ear-
lier, those laws have existed in most states for at least the last 30 years, and community norms (at least
as measured by the prevalence of intimate partner violence) do not seem to have changed significantly.
Community norms have remained static, in part, because communities are largely disengaged from the
process of holding those who do harm accountable for intimate partner violence. As criminologist Nils
Christie writes, “Modern criminal control systems represent one of the many cases of lost opportuni-
ties for involving citizens in tasks that are of immediate importance to them” (Christie, 1977, p. 7). This
reliance on the state has created a vicious cycle that has made reinvigorating community responses to
crime much more difficult. Once intimate partner violence is defined as a crime, communities come
to believe that the state, and only the state, has the power to address that behavior. The state (and the
private actors who benefit from assisting the state in incarcerating huge swaths of the population)
encourages the carceral response and fails to provide support or incentives for sharing responsibility
or developing alternatives. Communities become further disengaged from taking any regulatory role
when incidents of intimate partner violence occur.

Integrating restorative practices into communities could help to shift community norms. Restora-
tive justice expands the number of people in a community who are aware of abuse and who might
view the issue differently when seen through the lens of family and friends than they do in the abstract.
Community members’ views of violence can be unearthed and confronted in restorative processes; if
kept secret, such views go unchallenged. Although critics fear that providing restorative alternatives will
re-privatize intimate partner violence, the opposite is in fact true: restorative processes make intimate
partner violence more public, moving consideration of such cases out of courtrooms where few can
bear witness and into the consciousness of the community.

Community serves a number of functions in restorative practice—as the location where restorative
practices take place, the source of support for people who have been harmed and those who have done
harm, the guarantors of accountability, and the bulwark against further harm. Communities monitor
and support the self-regulation of those who do harm through restorative processes and agreements.
This notion of community responsibility for harms, if married to justice strategies that rely upon, even
require, community involvement, could reinvigorate community efforts to “police” intimate partner
violence. Asking community members to identify intimate partner violence and to conceive of and
implement appropriate responses could fundamentally transform how communities understand that
violence, leading to the shifting of community norms that anti-violence advocates have long sought.

Moreover, restorative justice can remake community norms without using violence to do so. The
carceral system models violence, overpowering and controlling those who have been accused and/or
convicted of crimes. But, as John Braithwaite notes in Restorative Justice and Responsive Regulation, using
nonviolent forms of justice inculcates community norms around nonviolence and sends the message
that violence is unacceptable regardless of whether it comes from the individual or state. He writes,
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“If we want a world with less violence and less dominating abuse of others, we need to take seriously
rituals that encourage approval of caring behavior so that citizens will acquire pride in being caring and
nondominating” (Braithwaite, 2002, p. 80).

Turning to restorative justice could help to expand how the community understands intimate part-
ner violence. The law’s conception of intimate partner violence is quite narrow, generally providing
redress for physical harm and threats of physical harm and little else. But people subjected to abuse
experience multiple forms of violence that the law does not reach—verbal, emotional and psycho-
logical, economic, reproductive and spiritual. Restorative processes could allow people subjected to
abuse to address harms involving conduct that, while legal, is exceedingly harmful as well as conduct
that is legally actionable. Communities could discuss the impact of these other forms of violence on
the person subjected to abuse and the wider circle; restorative agreements could monitor and provide
redress for a variety of forms of violence. These conversations would not only help to broaden the
community’s definition of intimate partner violence, but also to establish community opposition to the
use of such tactics. The carceral system is admittedly ineffective as a backup mechanism in cases where
criminal prosecution is not a viable course of action. But different forms of violence call for different
responses. The peak of the regulatory pyramid in a case involving harmful but legal conduct might
be severe community or civil legal sanctions, rather than arrest or incarceration, which would be the
ultimate sanctions in a case involving illegal conduct. That type of resolution is preferable to what the
criminal legal system would do—which would be nothing. And if initial restorative efforts to address
these abusive but legal behaviors are successful, the violence will not escalate, and there would be no
need for further action.

Restorative justice honors the humanity of both people subjected to abuse and their partners. The
criminal legal system assumes the oppositional binary of victim and offender, cast in the roles of the
good and blameless versus the evil and culpable. Those labels can have profound consequences for
the people to whom they are affixed. Victims are often stereotyped as weak, meek and passive, which
is not how many people subjected to abuse see themselves. Moreover, when people subjected to abuse
act in ways that are inconsistent with those stereotypes—when they fight back against those who hurt
them, for instance—they may be deprived of assistance meant only for “victims.” For those who do
harm, the perpetrator label can be debilitating and impede real change and growth. In their book, South
of Forgiveness: A True Story of Rape and Responsibility, Thordis Elva and Tom Stranger discuss the impact
of those labels. Stranger says, “The label of rapist stuck to me as if it were my profession, one that was
right up there with my name, where I was born, and how old I was—the basic fundamental facts that
I saw as defining me and the part I had to play in this world.” Elva responds, “I suppose I could refer
to you as a ‘rapist, at the very least ‘my rapist.” But it wouldn’t be true—hell, it wouldn’t even cover a
fraction of the truth about who you are. . .. I've been raped. That does not make me a ‘victim.” People
do good and bad things throughout their lives. My point is that I'm a person. Not a label. I cannot be
reduced down to what happened that night. And neither can you” (Elva & Stranger, 2017, pp. 111-112).

The victim/offender binary also ignores how complicated the relationships between people sub-
jected to abuse and their partners can be, failing to account for the affectional and family ties that may
continue to exist between the two. Some people subjected to abuse are co-parenting with their former
partners, requiring them to see their partners as something more than simply perpetrators. Some peo-
ple subjected to abuse love their partners despite their violence and want to maintain their relation-
ships (Suntag, 2014). In a study of the Bennington, Vermont Integrated Domestic Violence docket,
researchers found that 70% of the litigants either were still in relationships or planned to continue their


http:growth.In

172 Leigh Goodmark

relationships. While these people subjected to abuse recognize their partners’ actions as harmful and
want the violence to stop, they do not want their partners demonized as they work to repair their fami-
lies. The criminal system, focused as it is on separating people who have been harmed from those who
have done harm, sometimes forces undesired distance upon people subjected to abuse, requiring their
partners to stay away from them regardless of whether such orders are requested or welcome. Restora-
tive justice creates space for consideration of the complexities of these continuing relationships in ways
that the criminal system often cannot.

The criminal system uses shame, via labeling and criminal punishment, to express its condemnation
of intimate partner violence. Feminist scholars have argued that, given the state’s history of ignoring
intimate partner violence, stigma is an important component of establishing community norms against
violence. But shaming and stigmatizing may instead exacerbate criminality. Psychologist James Gilligan
has argued that shame makes people more likely to use violence; through hurting and humiliating
others, a person can prevent or subdue their feelings of shame (Gilligan, 2001). Restorative justice, by
contrast, employs reintegrative shaming, a process that expresses clear disapproval of the violent act
without condemning the actor. Such shaming enables those who do harm to “pay in a meaningful and
dignified way for what they have done” without depriving them of the “opportunity to repair the harm
that will allow them out of shame and its associated violence” (Sered, 2017, pp. 17—18). In the context
of intimate partner violence, reintegrative shaming requires rejection of the stereotyping and demoni-
zation of people who abuse their partners, which creates unproductive shame. Individuals and com-
munities can express their disapproval of a person’s actions while simultaneously making clear that they
will maintain hope and trust for the person who has committed those acts, unless and until that person
proves unworthy of that hope and trust. Restorative justice engenders remorse rather than anger or
shame; remorse, in turn, helps those who do harm to take meaningful responsibility for their actions.

Fostering remorse may also help those who do harm to transform the beliefs and emotions driving
their violence. Criminalization creates incentives for people who abuse to curtail or abandon some
behaviors to avoid further criminal involvement, but is unlikely to spur fundamental change in their
attitudes and behaviors toward their partners. The research on intimate partner violence offender inter-
vention programs illustrates this problem. While some participants in offender intervention programs
decrease their use of physical violence, their verbal and psychological abuse of their partners tends
to escalate. The programs (and the punishment) don’t make those who abuse more empathetic; they
simply teach them how to abuse without risking criminal liability. Shaming does not help people to
develop empathy for their partners or to internalize nonviolent norms. Shame and stigma will not pre-
cipitate the kind of change in a person’s beliefs that leads to decreases in violence.

Challenges to Using Restorative Justice to Address Intimate Partner Violence

Restorative justice advocates tout the many benefits of bringing a restorative lens to intimate partner
violence. But significant opposition to the use of restorative justice in cases of intimate partner violence
exists, particularly among anti-violence advocates and organizations (Busch, 2002; Stubbs, 2002; Zorza,
2011). Critics cite concerns about the safety of restorative practices for people subjected to abuse. Those
fears involve both the proximity of people subjected to abuse to their former (or current) partners dur-
ing restorative processes and the inability of facilitators and others involved in restorative processes to
recognize and effectively address safety issues that arise during the process itself. Secondly, critics charge
that those who do harm cannot be held meaningfully accountable outside of the criminal legal system,
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both because they may be unlikely to take accountability seriously outside of the criminal legal system
and because restorative processes may be taking place within communities that have ignored, condoned
or even facilitated, the violence. Finally, having fought for years to ensure that intimate partner violence
would be treated like any other form of crime, some anti-violence advocates are loathe to relieve the
state of its responsibility for handling those crimes.

Many of those fears can be allayed. Because restorative justice is a voluntary process, no person
subjected to abuse should ever be compelled to participate. Studies show that people subjected to
abuse are best placed to assess the danger they face from their partners. Those people who believe
restorative processes are too unsafe for them could decide not to participate, and the process would go
no further. If at any point during the preparation for a restorative intervention, or during the inter-
vention itself, a person felt unsafe, they could also stop the process. People subjected to abuse could
opt to have supporters attend a restorative process and express their thoughts in their stead, allowing
them to take part in restorative practice without having to be physically present. Moreover, those
facilitating restorative justice processes involving intimate partner violence could be required to have
specialized training that sensitizes them to the issues of safety that could emerge during a conference
or mediation.

Secondly, criminal prosecution is only one form of accountability (and only holds those who do
harm accountable when prosecution leads to conviction, which is far from a certain outcome). Restor-
ative processes offer a number of other options that are as likely, if not more likely, to hold those who
do harm meaningfully accountable. Punishment, as noted earlier, is passive accountability, requiring
nothing more of the offender than that they serve whatever sentence is meted out. The accountability
required by restorative justice is an active accountability—those who do harm must accept responsibil-
ity for their behavior, engage in a restorative process with the person harmed or her proxy that requires
the person who does harm to confront the person harmed, hear how his behavior affected others and
agree to undertake tasks that restore the person harmed to wholeness, as she defines that term. Moreo-
ver, engaged communities can monitor accountability more closely than the criminal legal apparatus.
Community members can have regular, even daily, contact with residents, supervise the enforcement
of agreements made through the restorative process and provide concrete assistance (like housing or
finances) to both those who are harmed and those who do harm.

Finally, expanding the options available to address intimate partner violence does not require aban-
donment of the criminal legal system. Making restorative justice available might actually increase the
effectiveness of the criminal legal system by focusing that system’s efforts on those whose behavior can-
not be changed in any other way.When less intrusive approaches fail, the criminal legal system can serve
as a last line of defense for ensuring the safety of both the individual person harmed and the community.
Moreover, a substantial number of people subjected to abuse opt out of engagement with the criminal
system and must find justice elsewhere. Notwithstanding 40 years of development of the criminal legal
response to intimate partner violence, reporting rates for intimate partner violence are still relatively
low. According to the U.S. Bureau of Justice Statistics, between 2006 and 2015, about 56% of nonfatal
incidents of intimate partner violence were reported to law enforcement (Reaves, 2017). Significant
numbers of people subjected to abuse, then, are not reporting that abuse to law enforcement, for various
reasons. Some, as mentioned earlier, are not interested in having their justice needs met through retribu-
tive systems. Others fear exposing themselves to the state. As law professor Donna Coker has written,
some people subjected to abuse, particularly low-income women, are afforded too little privacy from
the state, rather than too much (Coker, 2002). For those whose housing, financial stability and parenting
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are subjected to state scrutiny, often with destructive results, community-based justice processes that do
not involve the state might be preferable to state intervention.

Even the most ardent restorative justice advocates acknowledge, however, that there are a number of
additional concerns that must be addressed. Restorative processes are both time- and resource-intensive.
Preparing those who have been harmed, their supporters and those who have done harm for restorative
processes takes a significant amount of effort in any context. In the context of intimate partner vio-
lence, that investment of time and energy is likely to be greater, particularly if people subjected to abuse
are preparing to meet their partners face to face. Moreover, restorative practitioners handling cases of
intimate partner violence will need specialized training and experience, which few are likely to have.
Any attempt to completely replace the criminal legal system, which processes hundreds of thousands
of cases of intimate partner violence per year, would require systematizing restorative practices in ways
that create significant risks to the elements that make restorative justice unique. Insufticient preparation,
reliance on facilitators without intimate partner violence expertise and the elimination of participa-
tion requirements that should be essential in this context (like acceptance of responsibility) would all
undermine attempts to provide a meaningful justice alternative for people subjected to abuse. Embed-
ding restorative practices within state systems carries significant risks as well. In parts of the United
Kingdom, people subjected to abuse are being pressured to opt for “community resolution” or “restora-
tive practices,” enabling police to dispose of the cases without making an arrest, raising the specter of
the “bad old days” of police nonintervention (House of Commons Justice Committee, 2016). Making
restorative justice part of a state system of justice also runs the risk of importing all of the structural
issues inherent in that state system—including systemic racism, homophobia and transphobia—into
restorative processes.

Responsive Regulation of Intimate Partner Violence

Despite these cautions, there is significant interest in applying restorative theory and practice to inti-
mate partner violence. What many anti-violence advocates lack, though, is a concrete sense of what a
responsive approach to intimate partner violence might look like in practice. In 1994, in the Australian
context, John Braithwaite and Kathleen Daily suggested a regulatory pyramid structure for responding
to intimate partner violence (Braithwaite & Daly, 1994). That structure, which starts at its base with self-
sanctioning and social disapproval, moves through various levels of community and state intervention
and peaks with incarceration, is just as relevant for addressing some forms of violence today as it was
when first conceived. As Braithwaite and Daly note, when self-sanctioning fails to preclude someone
from using violence with a partner, families and communities should informally step in to sanction
that behavior. If those informal checks on violence are unsuccessful, formal community intervention is
warranted. In Braithwaite and Daly’s pyramid, these informal social sanctions are followed by a first state
intervention, with police issuing a warrant. In the United States context, this first state intervention
might look slightly different. Police could be called, and, depending upon the severity of the allegations,
could issue a warning of some sort, but are unlikely to seck an arrest warrant without the intention of
acting upon that warrant, particularly in those jurisdictions with mandatory or preferred arrest policies.
Because the goal at this level of the pyramid is to create disincentives to further violence without actu-
ally instituting criminal proceedings, a U.S. pyramid might instead include monitoring by the police.
This sort of monitoring is being piloted in a number of jurisdictions, including High Point, North
Carolina, using a strategy known as “focused deterrence.” Focused deterrence classifies people based
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on the frequency and seriousness of the offenses they commit. D-class offenders in High Point—those
who are not arrested—are informed that police will be monitoring their behavior and will be likely
to intervene punitively if called to respond to violence again (Sechrist, Weil, & Shelton, 2016). With
the harmed person’s consent, heightened monitoring, including police dropping in or driving by the
parties’ home, could replace the issuance of a warrant in the regulatory pyramid. Knowing that police
are carefully watching their behavior might serve the same “sword of Damocles” function as having a
warrant issued but not executed.

The middle tiers of Braithwaite and Daly’s pyramid rely on restorative conferences, bringing the
person harmed, the person who has committed the harm, their supporters and other community
members together to determine how the wrongdoer should be held accountable. Braithwaite and Daly
call for three levels of community conferences, with escalating intervention if earlier conferences fail to
curtail the abusive behavior. A first conference might require a promise from the harm doer to remain
nonviolent, to seek counseling and to report nonviolence to family members. A conference agreement
could also provide economic support to a person subjected to abuse, delineate parenting responsibili-
ties, set spatial and temporal limits on interactions between the parties and respond to any other need
affecting the safety and stability of the person subjected to abuse. Later agreements might establish
more concrete boundaries or include terms that could be found in a civil protective order, including
provisions forbidding the person who does harm from contacting his partner or requiring the abusive
partner to move out of the family home. Braithwaite and Daly recognize that some might be reluctant
to adopt a framework that allows for a cycle of failed conferences and further violence before incarcera-
tion is sought. But current criminal alternatives create the same sort of opportunities for failure, in that
serial offenders receive little punishment for “minor” offenses (though some of those minor offenses
are initially charged as felonies and bargained down), even when they come repeatedly before the court
for the same behavior. For example, Kenneth Woodruff of Lacombe, Louisiana, was first arrested for
domestic violence in 2005, convicted of a misdemeanor and sentenced to probation and community
service. In 2006, he was convicted of a second misdemeanor and sentenced to probation. In 2008,
Woodruff was convicted twice: once of misdemeanor domestic violence (pled down from a felony),
the second time of a felony. In February 2009, he was convicted of another felony and sentenced to
a year in jail. In October 2009, Woodruff was convicted for a sixth time and finally given a significant
sentence—15 years’ imprisonment, eight years suspended (Le Breton, 2010). Clearly, repeated criminal
prosecutions failed to deter Woodruft from continuing his violence.

The apex of Braithwaite and Daly’s regulatory pyramid is arrest and incarceration. Braithwaite and
Daly recognize that in the most serious cases, immediately moving to the peak of the pyramid will be
necessary. But in many cases, the hope is that community intervention will lead to greater accountabil-
ity and behavior change than “routine perfunctory criminal justice processing’ is currently achieving
(Braithwaite & Daly, 1994). The criminal legal system is the stick that makes the carrot of community
intervention more effective, and that stick can have a greater deterrent power when criminal interven-
tion is viewed as a last resort carrying swift and certain sanction.

Braithwaite and Daly’s pyramid works well when applied to cases in which the violence being
addressed could ultimately be subject to criminal punishment. But in cases of emotional, psycho-
logical, reproductive, spiritual and economic abuse—cases where the abuse is harmful but legal—their
pyramid is inapposite. Those cases would require a diftferent pyramid. The lower levels of the pyramid
would likely look very similar: self-sanctioning, informal expressions of family and community disap-
proval and restorative conferencing. Conference agreements would target the specific forms of abuse
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being practiced. In a case involving spiritual abuse, neighbors, friends and parishioners might commit
to ensuring that a person is free to live out their religious beliefs without interference. If the issue is
economic abuse, the harm doer could be tasked with providing economic support or reparation to the
person being subjected to that abuse or could be prohibited from interfering with a partner’s work
or education. But without the threat of police intervention, advocates will have to be more creative
in creating regulatory disincentives to violence at the apex of the pyramid. Depending on the law of
the jurisdiction and the particular type of abuse, the apex of the pyramid might include seeking a civil
protective order, filing for divorce, custody of children, or child support or taking other legal action to
sever ties with the partner. For those in small religious, geographic or ethnic communities, more severe
sanctions might also include being required to leave the community for a period of time in order to
ensure safety for the person subjected to abuse.

Conclusion

Intimate partner violence is a multi-faceted problem, poorly suited to one-size-fits-all solutions. Myopic
reliance on the criminal system has yielded little success in decreasing rates of intimate partner violence
in the United States, has serious unintended consequences and fails to reach certain forms of abuse or
meet the justice needs of some individuals subjected to abuse. Adding restorative justice to the menu
of options available to regulate intimate partner violence expands the possibilities for meeting those
needs, avoids inflicting harm on both those who do harm and those subjected to abuse and bolsters the
effectiveness of criminal legal sanctions in situations where such sanctions are unavoidable or necessary
to ensure safety. Precluding people subjected to abuse from opting into restorative justice ignores the
evidence on people’s satisfaction with restorative practices and denies them agency. While restorative
processes will not be appropriate in every case, they have the potential to empower people subjected
to abuse, help communities to reclaim their role in ensuring members’ safety, and ultimately, to change
community norms around intimate partner violence in ways that could significantly decrease that
violence—one of the original goals of the anti-violence movement. And even if they fail to meet all of
those hopes, the bar for assessing the success of restorative practices is fairly low. As Lawrence Sherman,
co-author of the earliest studies on mandatory arrest has argued, “Since there is no evidence that stand-
ard justice is any more effective than doing nothing in response to an incident of domestic violence,
the only challenge to restorative justice is to do better than doing nothing” (Sherman, 2000, p. 281).
The research on restorative justice and intimate partner violence suggests that restorative practices have
already surpassed that standard in other parts of the world. Only by piloting and evaluating such pro-
jects in the United States can we know if the promise of restorative justice can be realized here as well.
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RESPONSIVE AND INCLUSIVE HEALTH
GOVERNANCE THROUGH THE LENS OF
RECOVERY CAPITAL

A Case Study Based on Gambling Treatment

David Best and Amy Musgrove

Introduction

Addiction to drugs is the most stigmatized health condition in the world according to the World Health
Organisation (WHO,2001), with alcohol rating fourth, and both significantly higher than major mental
health problems. Addiction is seen as a loss of self-control and a personal failing whether this is alcohol,
drugs or process addictions like gambling.Yet in spite of this, the estimated rates of sustained long-term
recovery are high across the range of addictive behaviours with Sheedy and Whitter (2009) summing
the existing evidence to estimate that 58% of those who experience a lifetime addiction will eventu-
ally achieve stable recovery (defined as five years or more free from addictive behaviours). Consensus
attempts at defining recovery have largely focused on individual change factors with the Betty Ford
Institute Consensus Panel (2007) defining recovery as a “voluntarily maintained lifestyle characterised
by sobriety, personal health and citizenship” (2007, p. 222). This position is consistent with the UK
Drug Policy Commission statement on recovery as “voluntarily sustained control over substance use
which maximises health and wellbeing and participation in the rights, roles and responsibilities of soci-
ety” (2008, p. 6).

Nonetheless there is a strong evidence base that would suggest there are a range of social deter-
minants of recovery, as part of a growing research body assessing what the underlying mechanisms of
change are in the recovery process (Kelly, 2017). Beattie and Longabaugh (1999) reported that whilst
both general social support and abstinence-specific support predicted abstinence at three months
post-treatment amongst formerly alcohol-dependent people, only social support for abstinence pre-
dicted longer-term abstinence (at 15 months post-treatment). Similarly, Longabaugh et al. (2010)
found that greater opposition to a person’s drinking from within their social network predicted
more days without alcohol use both during and after treatment, and fewer heavy drinking days
post-treatment. Positive social networks provide both social resources and support but also provide
access to wider networks and communities and allow excluded individuals to leave behind their
using or offending groups and replace them with prosocial activities and groups that offer reintegra-
tion opportunities. So, whilst there is a recognition that recovery is a process that takes place over
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time and is both personal and unique to each individual, there is increasing awareness that effective
reintegration and sustainable recovery requires acceptance from local communities and from a range
of statutory bodies.

Excluded and marginalized populations, including those suffering from addiction problems, require
not only specialist care and support, but effective pathways to reintegration into communities for
recovery to be holistic and stable. This is a central component of what has been termed by Granfield
and Cloud (1999) as ‘recovery capital’ and refers to the sum of resources available to support effec-
tive reintegration. Recovery capital is used as an organizing principle for governance and regulation
in addiction treatment—including the partnerships of peers and helping professionals in building and
sustaining recovery in communities. Recovery capital encompasses more personal and social capital.
There is a third level to the process of growing recovery capital that goes beyond the personal and social
change processes to focus on the contextual and societal. In their review of factors that contribute to
recovery capital, Best and Laudet (2010) used data from the UK and the US to categorize recovery
resources in terms of:

*  Personal Recovery Capital: which refers to those internal factors such as resilience, coping skills,

communication skills, self~esteem and self-efficacy, that will allow the individual to manage their
own recovery pathway in time—what Dennis and Laudet (2014) have called ‘self-sustaining
recovery’.

*  Social Recovery Capital: which relates to the human resources and networks that people can tap
into and the resulting social identities and groups they belong to and are committed to. This is a
reciprocal model of social support and the strength of the bind to that support.

¢ Community Recovery Capital: which refers to the resources that exist in communities that can
support recovery pathways and journeys, including access to safe and respectable housing, to college
courses, to employment opportunities and to memberships of desirable groups and associations.

In an operationalization of this model based on work with recovery residences in Florida, USA, Cano
et al. (2017) found that the benefits of retention in residential services were mediated by meaningful
activities and active engagement in the local community. What the analysis indicated was that retention
in service enabled the space for engaging with the community which in turn led to improvements
in personal and social capital and in wellbeing. The core lesson was that community capital precedes
personal and social capital in that active engagement with community activities enabled the growth in
positive networks and personal resources and strengths.

What is also important about the Florida project (Best et al., 2016) was that it provided evidence
that recovery capital could be measured (using an indicator called the REC-CAP to assess recovery
strengths) and that this could be used to develop recovery care plans that in turn directed active engage-
ment with the local community. The paper also provides support for the idea that social and community
capital (group memberships and through them access to resources that are available in the community)
effectively create the scaffolding around the individual that affords them the space and the opportunity
to develop the personal capital—self-esteem, self-efticacy, resilience—to support and sustain individual
recovery efforts (Moos, 2007). It is in this arena that professional addiction treatment services have a
role to play that goes beyond individual treatment or therapy to include care coordination and effective
linkage to community groups and activities (Savic et al., 2017) and that this should be done early in
the treatment process.
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‘What this in turn links to is the idea that there are interventions at the service and systems level
that can increase the opportunities for individual recovery, and that these are embedded within a social
and community-focused model of intervention. This has been conceptualized as Recovery-Oriented
Systems of Care (Kelly & White, 2010) and the principles for the implementation of a successful system
have been outlined by the Substance Abuse and Mental Health Services Administration (SAMHSA)
(Sheedy & Whitter, 2009). Its 17 elements of recovery-oriented systems of care and services are defined
in the following way in this paper:

1. Person-centred;
2. Inclusive of family and other ally involvement;
3. Individualized and comprehensive services across the lifespan;
4. Systems anchored in the community;
5. Continuity of care;
6. Partnership-consultant relationships;
7. Strength-based;
8. Culturally responsive;
9. Responsiveness to personal belief systems;
10. Commitment to peer recovery support services;
11. Integrated services;
12. System-wide education and training;
13. Inclusion of the voices and experiences of recovering individuals and their families;
14. Ongoing monitoring and evaluation;
15. Evidence driven;
16. Research based;
17. Adequately and flexibly funded.

From our perspective, what is critical about this model is the notion that outcomes rely on a
combination of professional inputs and processes integrated with a broader framework of community
resources—and that the individual and their family and community are at the heart of the system.The
SAMSHA model also challenges the assumption of ordering in which specialist interventions in spe-
cialist settings should precede (temporally) community engagement.

There is very little evidence around gambling and recovery, both because of the newness of gam-
bling as an area for academic investigation and secondly because there have been almost no peer-driven
recovery activities in the gambling area. In most countries, including the UK, structured treatment
for gambling has been extremely localized until the last few years. Using the case study of gambling
treatment services, primarily in the UK, the chapter will outline models for supporting and sustain-
ing change involving models of regulation of service delivery. The resulting frameworks and mod-
els are used to support and ensure quality systems that enable the building of trust and confidence
between stakeholders. Our particular focus is on the role of regulatory systems in creating strengths-
based approaches to prevention and treatment, and on constructing models for building social and
community capital as a core part of specialist delivery. In the UK, GambleAware (GA)—previously the
Responsible Gambling Trust—has become the main commissioner of interventions and treatment for
problem gamblers in the UK. In 2015/16, GA embarked on a programme of work to create a com-
missioned system of interventions and treatment in the UK. GA has embarked on a re-commissioning
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of the problem gambling treatment system in the UK, from a small group of ‘preferred providers’ to
enable the development of a more structured, tiered and efficient gambling treatment system in each
area within the UK. This affords a significant opportunity for establishing a clear governance framework
linked to quality assurance and effective systems management.

Strengths-Based Approaches to Managing Systems

This model, and the strengths-based approach that sits within it, assumes that people are active agents of
their own care—with the underlying assumptions of choice and self-determination. This requires all of
the key parties involved recognizing that treatment and intervention is a partnership process between
equal stakeholders and not something done by experts to passive patients, and that strengths-based
approaches apply to all of the relevant stakeholders, including specialist treatment staff, managers and
members of the wider community that the client and agency are located within. This model poses a
huge challenge to professional hegemonies and the related and underlying models of knowledge.

Crucially, what this also means is that the process of recovery as a journey of growth applies every bit
as much to the staff as it does for people in recovery and their families. This is the first critical implication
for a positive or strengths-based regulatory framework, which is the overall aim and model of the chap-
ter and the aspiration for the gambling system in the UK. This is a nascent treatment system that is small
and unified enough for those responsible for the commissioning of services and supporting the regula-
tion of gambling treatment services to create a delivery system predicated on strengths-based regulation.

The quest for wellbeing and a process of dynamic and shared growth are critical components for
all system participants, and so an overall ethos of collective efficacy and wellbeing is essential, predi-
cated on social and community relationships that attempt to generate both trust and hope in all of the
participants within the system. What the aim of a regulatory system for gambling treatment involves is
a regulatory diamond based on social relationships between all parties which, as much as possible, are
predicated on strengths and shared objectives. The aim with the new system is to create credibility to a
range of external stakeholders including Government and the general public, to establish perceptions of
fairness and consistency as outlined for charities by Braithwaite (2013).

In our previous work on worker wellbeing (Best et al., 2015), based on a sample of 208 addiction
workers in Victoria, Australia, using an anonymous online survey to gather data, there was a clear asso-
ciation between greater worker wellbeing and higher levels of therapeutic optimism. Conversely, those
workers who had lower wellbeing and quality of life were more pessimistic in their prognoses for their
clients. Working within a strengths-based paradigm is both salutogenic, meaning that it focuses on fac-
tors that support human health and wellbeing, rather than on factors that cause disease, and contagious
and these principles can be applied within a regulatory model which sees itself as embedded within a
social system. The next section will outline in greater detail how a strengths-based approach to regula-
tion can be embedded within a recovery-oriented model based on a sense of belonging (social iden-
tity) and commitment to the effectiveness of the system—in this case, high-quality recovery-oriented
gambling treatment.

Characteristics of a Strengths-Based Approach at a Systems Level

The initial premise of a strengths-based and recovery-oriented system would be to start with the
assumption of ‘do no harm’ and build from this to a space where growth is a positive sum game. Posi-
tive actions and the growth of prosocial inclusive networks generates new capital, in the same way that
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exclusion and the diminution of networks diminishes net social and community capital. There is some
evidence of this from the application of health geography principles to recovery—which has been
referred to as the creation of a ‘therapeutic landscape for recovery’ (Wilton & DeVerteuil, 2006).

A ‘therapeutic landscape’ is described as “changing places, settings, situations, locales and milieus that
encompass the physical, psychological and social environments associated with treatment or healing”
(Williams, 1999, p. 2).This has been applied to recovery from alcohol and drugs and the importance of
context in recovery. Wilton and DeVerteuil (2006) describe a cluster of alcohol and drug treatment ser-
vices in San Pedro, California, as a ‘recovery landscape’ as a foundation of spaces and activities that pro-
mote recovery. As with much of the addiction recovery research, this has primarily focused on alcohol
and illicit drugs, but the lesson for gambling is that visible recovery in the community both breaks down
stigma and increases the accessibility of pathways to community support. This is done through a social
project that extends beyond the boundaries of the addiction services into the community through the
emergence of an enduring recovery community, in which a sense of fellowship is developed in the
wider community. The underlying idea here is that recovery is promoted through community celebra-
tion of success and in doing so creates greater visibility of recovery success so increasing the likelihood
of a contagion of hope and change. As Braithwaite has argued, “the strongest predictors of willingness to
act with the authority are the ‘feel good’ emotions of being part of a group, believing in the democracy,
and trusting the institutions that are in place to administer the system” (Braithwaite, 2004b, p. 147). For
the commissioning of a gambling system, this involves generating a sense of pride and positive social
identity that becomes manifest through client and community acceptance and engagement of gambling
treatment as efficacious and sustainable.

The idea that the community is a place that can nurture change has also been championed in com-
munity studies, primarily in the area of public health (Improvement and Development Agency, 2010)
in a number of areas in the north of England where challenges of social isolation and issues of poor
health protection and disease prevention were addressed in this way. This is part of a program of work
that has been undertaken in the UK recently on the application of a US model of community engage-
ment called Asset Based Community Development (Kretzmann & McKnight, 1993). In this model,
resources are seen to exist in local communities and the task is to engage and mobilize those resources
to support reintegration rather than rely too heavily on professionals to do this. Much of the work is
done by ‘community connectors’ (McKnight & Block, 2010) who act as the bridges between vulner-
able individuals or groups and the assets that have been identified in their local communities. Within a
treatment paradigm for addictive behaviours, this offers an opportunity for services to have a formalized
mechanism of supplementing the achievements they make with partnerships and assets in local com-
munities that can be mobilized to support and sustain such changes. What this offers to addiction ser-
vices is both a way of supplementing their meagre resources through community engagement and also
crucially providing a continuity of care and support beyond what is possible with the scarce resources
that are available in specialist treatment services.

Our own first attempt at deploying the ABCD model was undertaken in partnership with the Sal-
vation Army Therapeutic Community on the Central Coast of Australia (Best et al., 2014), where the
aim was to support residents’ reintegration through identifying community assets that were suitable to
provide positive networks and meaningful activities but also to give something back. Instead of treat-
ment being seen as a standalone resource, it was seen as a part of the community in which it was located.
For this reason, we branded this model ‘Reciprocal Community Development’ as the aim was to build
recovery capital among residents and to use the residents to build capital in the community (Best et al.,


http:change.As
http:recovery.As

Health Governance Through Recovery Capital 185

2014).This was based on a very clear agenda of asserting that the residents had something worth giv-
ing and that they, and the therapeutic community as a whole, should play an active role in community
building and community wellbeing. There was also a second component which was the assumption that
shared resources and assets between the Therapeutic Community (TC) and the community would add
up to more than the sum of its parts. The project succeeded to the extent that staft in the TC used their
own personal networks to engage the residents in community activities and also to engage graduates
of the program in supporting the process. Neither the sustainability of the model nor its impact on the
wider community were assessed because of funding limitations. Nonetheless, this model of a develop-
ing set of connectors creates a recovery coalition of staff, ex-residents and current residents in a shared
enterprise around effective engagement in community activity. Thus, it defines the core ‘third parties’
in a regulatory model as the professionals and services, the community and the clients, and attempts
to bring these groups together for a shared purpose, which we want to separate out into stakeholders
within the system (families, clients) and those outside (the broader community and external groups
and bodies). From a strengths-based approach, this creates multiple opportunities for social networks
that overlap and that actively engage with each other for the benefit of the community and for the
residents, through attempting to align and reconcile their needs and objectives. This creates a space for
a strengths-based and solution-focused learning model that brings together stakeholders to support the
needs of an excluded group (that would include problem gamblers) using an approach that is sensitive
to the needs of the wider community, including families and treatment service staff.

The conclusion of this section is that the creation of a recovery-oriented system involves a transi-
tion from professionalized roles and rules based on governance and a clear distance between worker
and client to more of a partnership model where at the heart of the approach is the assumption that
wellbeing is a strengths-based outcome for all participants. This can be socially contagious and inspire
connections, relationships, networks suftused with hope not only among clients, but among staft and
into the communities in which the services are based. This has profound implications for how profes-
sional staff and managers of services come to see themselves and also for how the service is configured
and structured and how it relates to its commissioners and partner agencies, as well as in its relation-
ship to the community it serves and the physical community in which it is based. This is consistent
with a strengths-based regulatory approach as described by Braithwaite in discussing rewards within a
responsive regulation model for charities. She described “a pyramid to recognise strengths empowers
regulated actors to devise their own improvements through the regulatory framework and be leaders in
the reform process” (Braithwaite, 2013, p. 9).

This is not a simple task. Collective hope has conflicts with individual hope. Attempting to provide
an environment where all the parties involved feel they are heard and understood can be a challenge,
particularly in a new area with limited history and limited evidence of effectiveness, like the treatment
delivery system for problem gambling. A regulatory framework which enables individuals’ hopes to be
heard and harmonized to complement each other and bring about change and work towards common
and conflicting goals requires all parties to be encouraged to work collectively to create connected-
ness and empowerment. The concept of collective hope within society works in the same way in a
recovery-oriented regulatory system as it provides for inclusion of all: commitment to shared goals,
collective efficacy through active participation and a sense of ownership and group membership and
trust in the regulator (Braithwaite, 2004a). Before examples of how a recovery-oriented approach to
service systems and governance is presented, a brief overview will be given of regulatory models and
responsive regulation.
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Regulatory Mechanisms

Regulation and oversight offers a significant opportunity for system change, and so the implementa-
tion of a recovery-oriented system of care has implications for regulatory approaches. As Drahos and
Krygier (2017) have argued “Law has to become part of a much larger regulatory world in which there
are many defenders, guardians and protectors of public interests, all operating under conditions of full
information, mutual transparency and accountability” (cited in Drahos and Krygier in Drahos, 2017,
p- 6). This is consistent with Parker and Braithwaite’s (2003) assertion that regulation is a fluid process
of influencing the flow of events, in which legal rules and rights are only one component part of a
relational process of regulation as an interpersonal dynamic embedded in a series of shifting systems and
mechanisms. Within this fluid approach, responsive regulation is consistent with the recovery paradigm,
and for a new treatment system, like gambling in the UK, it offers the option of creating a strengths-
based regulatory model predicated on relationship building and the equality of multiple stakeholders.

It has also been argued that regulation is about ‘tripartism’ where each cornerstone must play a part
in the regulation of the industry for it to work effectively. Much regulation is transactional involv-
ing only the State and the business industry in a two-way interaction between these two parties. For
responsive regulation to work eftectively you need to bring along third parties, in the form of a series of
public interest groups, and the suggestion from a recovery-oriented systems approach is that there will
potentially be a fourth party in the form of both service users and service employees. Thus, the model
presented in Figure 12.2 needs to be extended to enhance the role of a broader domain of stakeholders,
and with the assumption of much more fluidity and movement between the stakeholders.

This model deliberately attempts to separate out third parties within the system from those external
stakeholders who have contact with the system—in this case, gambling treatment, as they are likely to
have different needs and their perceptions of success are different. However, the critical difference is
around identity—all of the internal partners should perceive themselves as having a sense of belonging
to the system that is not the case for external stakeholders.

From the perspective of a recovery-oriented system, the aim would be to embed recovery-
oriented system of care (ROSC) principles of strengths-based, inclusive, community-anchored and
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FIGURE 12.2 The Regulatory Diamond
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evidence-based; and that these are recognized and accepted by both internal and external stakeholders.
The aim of this model is to move the service user and their families into the system and make them
a focal point with a clear identity and role in the regulatory process. Regulation will work within all
these cornerstones and at different levels but it is essential that their needs are addressed separately from
other third parties (public interest groups and communities). By developing an additional focus on the
regulation of vulnerable populations (not only individuals with addictions but those with mental health
problems, homeless people and so on) there is potential for the development of a ‘regulatory capital’
to be conceptualized both as a way of generating resources within the regulatory system, but also as a
potential mechanism for increasing the transparency, ethics and effectiveness of delivery systems. Pro-
moting partnership and cooperation across the points of the diamond will enhance stakeholder wellbe-
ing but also will augment the status and reputation of the system as a whole.

Creating a strengths-based approach in which responsive regulation can be reconciled with the
promotion of values and goals for the individuals who interact with the system. This would include
not only the internal stakeholders but the clients or customers of gambling treatment services, but
their family members, the staff who work in services and, externally, the communities that will inter-
act with services and their representatives. The value of a strengths-based approach means that all four
cornerstones become empowered within the system, meaning that any risks associated with a two-way
transaction between the State and the industry, for example, corruption and profit-driven objectives, are
reduced. By empowering all cornerstones the opportunities for growth are richer and regulatory capital
has the potential to spread. This takes the system beyond the original bipartite regulatory framework
and towards a holistic approach which benefits many more stakeholders within the system.

Regulatory capital will only ever have a superficial impact if the regulatory diamond does not enable
listening and cooperation with multiple stakeholders and decisions that are inclusive. This means that
the internal configuration of stakeholders cooperate and demonstrate the value and impact of their
decisions on external partners and the general public, with the aim and outcome of strengthening the
overall system. This is about making regulation part of a quality system which is responsive to the needs
of all stakeholders, all of whose satisfaction is essential for a recovery-oriented approach that fulfils the
requirement of reciprocal development (Best et al., 2014). Based on a responsive regulation model
(Ayers & Braithwaite, 1992), this means that restorative solutions are seen as a learning and develop-
mental opportunity for individual services and the whole sector, whereas punitive approaches would
be regarded as evidence of ‘negative regulatory capital’, as they reduce the strength of the ties and the
commitment to the principles of partnership and shared ownership. Overly punitive or overly permis-
sive regulation weakens the whole regulatory system and reduces regulatory capital as it breaches the
principles of partnership and so diminishes the strength of the social networks. This requires the growth
of trust as a dynamic in a process of both internal stakeholder relations and relationships with a diverse
range of external groups and bodies. Thus, in the case of gambling treatment, these external bodies will
include healthcare organizations, the Citizens Advice Bureau, debt agencies, as well as a range of local
community groups and associations.

Regulatory capital is predicated on social relationships that are trusting, transparent, enduring and
reliable. If this process is adhered to the system becomes stronger and generative for all the stakehold-
ers and creates a sense of belonging and ownership. If this process fails, on a consistent basis, to create
regulatory capital, appropriate sanctions for non-compliance are required and responsive regulation
switches to more punitive measures which are placed on the industry or specific providers. By creat-
ing a system which merges responsive regulation, strengths-based approaches and regulatory capital it
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affords for the system to be driven by the satisfaction of all the stakeholders but also, and arguably most
importantly, the positive connection and transparency of the links and nodes across the networks in
the regulatory diamond. However, as Braithwaite (2013) has suggested with the depiction of a pyra-
mid of rewards, the core of a strengths-based model lies in the emphasis on the pyramid of rewards as
relationship and partnership building not on the utilization of sanctions as the determinant of system
effectiveness.

Strong, positive relationships are a recognized as a marker for success. Conversely, if the relation-
ship between any two stakeholders becomes too strong or too exclusionary, then the overall levels of
engagement, satisfaction and network development fails across the diamond. In the context of gam-
bling, the greatest concern in the UK is that there is too strong a bind between the industry and the
regulator, GambleAware. GambleAware is also the commissioner and de facto quality assurer of the
gambling treatment system in the UK, and so the other key stakeholders, gamblers, their families, pos-
sibly the staft in gambling agencies and the broader community, suffer as a consequence of this strong
and exclusive relationship. For GambleAware, this exclusivity cannot be addressed simply by hosting a
tew public consultation events, rather it necessitates a fundamental change in systems approaches. The
change must embed all of the stakeholders in the regulatory process and drive the growth of nodes
and links across the regulatory diamond both as a treatment delivery system for problem gambling
and as part of the wider communities that it engages. Recovery-oriented and strengths-based systems
would progress this further in that the aim would be to make the regulatory process participatory and
empowering for the less powerful stakeholders across the cornerstones. This would mean also bringing
clients, families and frontline workers into the heart of the system. This is a process that will take place
in inter-personal spaces over elongated periods of time.

In this way, positive outcomes of all forms of dispute resolution would include ‘learning the les-
sons’ and contributions to evidence-based practice, but also contribute to strengthening the ties in the
network. Thus, every effective resolution that actively engages all of the stakeholders in both process
and outcome acts as a means of legitimating the diamond and as strengthening the ties across social
networks. Where there are agreed, transparent and consensual processes and outcomes, the system itself
grows regulatory capital and its status and reputation grows as a consequence. In areas as contentious as
gambling, this is critical to not only the perceived credibility of the regulator, but also to the self-respect
and professional credibility of all those working within the system.

Data and reporting compliance is one domain of regulation that can contribute to a learning com-
munity and that can generate models for the sector. It can also offer a degree of transparency, depending
on the timeliness with which data becomes available. For gambling treatment in the UK, the quest for
a viable, cost-effective and transparent data system is a core component of the development of a tool
for commissioners and regulators to be able to judge effectiveness and to monitor and measure the
impact of interventions. For the regulatory system to have viable regulatory capital it needs to achieve
the ROSC principle of being evidence-driven, but also to have a data system sufficiently specific and
sensitive that it can be seen by all parties as a useful and accurate mechanism for testing the effectiveness
of interventions, including but not restricted to, those required by regulators. For gambling, that means
that intervention by the regulators is not only seen to be inclusive and evidence-driven but that its
impacts can be monitored and measured to be effective, meeting stated needs and the ongoing needs of
all stakeholders. Such actions create regulatory capital and increase the social ties across the regulatory
diamond. However, with an inclusive system, transparency is not enough on its own and there need to
be ways that the data can be made useful and accessible to all of the stakeholders.



Health Governance Through Recovery Capital 189

Nonetheless, and irrespective of the domain of compliance, the system goal is the generation of
positive ‘regulatory capital’ that enhances all of the stakeholders and that results in improved practice,
improved wellbeing and outcomes for clients and workers and results in system contributions to com-
munity wellbeing. The basic assumptions underpinning this model are that the effectiveness of regu-
latory models are based on the evolution of long-term trust and cooperation between the multiple
stakeholders involved in the process, and that the emerging regulatory social capital is the basic premise
of moving away from punitive regulation. In the gambling example, this requires GambleAware to
ensure that its dealings with the gambling industry are both transparent and at a distance, and that all
disputes about delivery are based on equivalent participation from each point of the diamond with the
challenge of supporting poorly resourced groups such as families and problem gamblers to be able to
be active participants. As Braithwaite (2017) has argued, this is also an issue of identity and pride—for
addiction and its treatment, there is an inevitable concern about stigma (for families and workers this
is secondary stigma) (Braithwaite cited in Drahos, 2017). So, generating a system that has credibility
and transparency in its governance is necessary for it to truly be eftective. In order for effective gov-
ernance oversight is central to third (and fourth) party participation in the regulatory process. In an
emerging field like gambling treatment, where there are clear power and resource imbalances between
stakeholder groups, one of the core challenges for the regulatory body is to ensure each cornerstone
is supported and trained to grow and develop into its own viable group with a voice that is heard, and
respected. This applies not only to external bodies like user and recovery groups, and family support
groups, but also to staft representative organizations to ensure that gambling staff have that sense of
network engagement and belonging.

Regulatory Capital and the Use of Sanctions

In a system like the gambling treatment services delivery model, the basic question is around ensuring
inclusive, effective and evidence-based care that is consistent with a holistic model of recovery. Provid-
ers are therefore expected to offer a safe space and professional and competent staft who will deliver
both care coordination and evidence-based interventions to support change. For GambleAware, as the
commissioning and regulatory body for the system, its role is to ensure that there is consistency and
that all providers are held to account but this can often be counterproductive for the quality of out-
comes. Striving for consistency should not be at the cost of innovation or quality. The underpinning
principle of this accountability is a model of responsive regulation that is consistent with the model of a
recovery-oriented system of care as outlined above. As commissioners as well as the overseers of health
governance, that means regulation focuses on patient safety, engagement, retention and client outcomes
(including satisfaction) and impact of intervention on re-uptake of gambling and the resulting harms.

The additional component to this approach is that the longer-term aim should be the generation of
regulatory capital that is driven by strong ties across all four stakeholder groups in the Regulatory Dia-
mond, and that builds hope, trust, credibility and capacity both within the gambling treatment system
and in its dealings with a wider group of community stakeholders. As Braithwaite (2017) has argued
“Cooperation does not guarantee regulatory success, but it helps. Cooperation and willingness to com-
ply are most likely to occur if those being regulated see benefits, believe the regulation is fair and feel a
sense of obligation to defer to a regulatory authority’s wishes” (Braithwaite 2017, p. 28).

As shown in the regulatory pyramid developed by Braithwaite (2016) in developing better strategies
for problem-solving, there has to be a hierarchy of coerciveness starting oft at that point of less corrosive
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solutions first (shown at the bottom of Figure 12.3) and moving up the hierarchy until one of them is
successful, but alongside this there also should be sanctions for non-compliance (the tip of the pyramid).
Thus, a regulatory capital model must rest on social relationships and a ‘middle strip’ within a pyramid
of regulation that aftfords space for responsive regulation, as shown in Figure 12.3. The zone of punish-
ment is explicitly part of responsive regulation (with gambling, for example, revoking or suspending
the licence of providers or revoking or suspending the right of gamblers to enter casinos). Indeed, it is
an integral part of the responsive regulation explanatory framework that the existence of sanctions at
the peak of pyramid paradoxically allows most of the regulatory action to occur lower in the pyramid.

Within our model, the primary relationships between regulator and the treatment provider have
broken down if there is too little intervention (the bottom of the pyramid) or too frequent interven-
tion, or, as Murphy (2017) has argued, there is seen to be a failure of procedural fairness about the
process of who is punished and when. Murphy highlights that there has been a “plethora of studies
published and demonstrate how procedural justice can build legitimacy and promote a voluntary
compliance” and that “many of these studies found a direct link between procedural justice evaluations
and subsequent self-reported compliance behaviours” (Murphy, 2017, p. 47). Procedural justice can
enhance willingness to cooperate but it tends to be top-down in approach. If stakeholders involved
feel that they have received fair and just treatment from the regulators it creates a sense of respect
among the different stakeholders and individuals involved. The perception of fairness, transparency
and timeliness in regulation of gambling treatment services can also be a catalyst for driving forward
evidence-based practice and the commitment of all of the stakeholders to a participatory and recovery-
oriented treatment system for gambling. In a nascent system, the establishment of trust and hope-based
partnerships (that recovery is possible and that treatment services can support that process) is possible
when governance and regulation are linked to commissioning of services, as is the case with gambling
treatment in the UK.

Zone of Punishment

Less corrosive solutions
start at the bottom of
the pyramid and move
up the hierarchy for
more corrosive
solutions

Sanctions for non-
compliance must be
proportionate and
appropriate

Zone of Responsive Regulation

Zone of laissez-fair Permissiveness

FIGURE 12.3 Regulatory processes and responsive regulation
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However, in an emerging industry, with a limited evidence base and limited resources, such as the
treatment of gambling problems, the central zone in Figure 12.3 has to be large enough for the devel-
opment of a quality system that allows training, growth and innovation as part of the regulatory process
and that does not result in the small pool of treatment providers exiting the system because they feel
that regulation is too exacting or unreasonable.

As alluded to above, there is also the need for the development of a data system that does not place
too intensive a resource demand on the providers but allows sufficient depth, rigour and transparency
to generate confidence within the system. This is key to the dynamic component of the regulatory
model in its role as a quality assurance mechanism. The importance of social ties—and underlying issues
of social identity (e.g. Jetten, Haslam, & Haslam, 2012)—are critical here within a recovery-oriented
system of care that generates trust and pride. In other words, for clients or families to engage with gam-
bling treatment services, they must believe that the services they offer are effective and that core profes-
sionalism issues of confidentiality, respect and so on will be respected and managed appropriately. For
the regulator to support and enable those beliefs, failures must be addressed in such a way that capacity
in the system grows and the strength of the relationship with providers of services, users of services
and their family members and broader groups of community stakeholders, are networked and linked
together in such a way as to generate hope and trust. Thus, the responsive component has at its core a
systems capacity component predicated on lasting relationships between all four points of the diamond
that are predicated on trust.

Regulation of this nature is not bipartite nor is the system sufficient if it were only to consider the
third component in the diamond, as the issue of capacity and delivery will require a broader set of com-
munity engagements, so that people can be referred for case management to appropriate external bod-
ies, and external bodies will take gambling treatment seriously and engage with it as a fair and effective
system. Having regulation that is responsive creates a meta-strategy by empowering the stakeholders to
solve a particular problem, predicated on the idea of longevity in the relationship and the need for trust
to exist both with other parties and in the process and model.

This means that if you gain voluntary agreement from the different stakeholders and the right pro-
grammes for enhancement and development are in place, then the engagement with the system is likely
to improve, leading to stronger ties. In the addictions field, this is critically important as there is a strong
relationship between worker wellbeing, therapeutic optimism and client outcomes, as Best et al. (2016)
have shown with drug and alcohol treatment services. When this is applied in the area of gambling, it
will lead to a stronger system that generates treatment effectiveness through positive regulatory capital
where ‘bonding’ capital improves among the three internal stakeholders in the diamond (regulators,
regulated treatment providers and patients, their families and staff) and ‘bridging’ capital to external
bodies and the general public augments the status and viability of the model. This is very much about
motivating stakeholders to implement what works, starting oft with strategies that are less coercive
before seeking more punitive actions as a last resort, where improvements do not occur as a result of
non-compliance or poor attempts at participative and engaging mechanisms of addressing the needs of
the multiple stakeholders.

Burford and Pennell (1998) have discussed how to redesign restorative justice so that it improves the
quality of choices and empowers individuals to respond—this fits with both recovery capital and with
the ideas of the Regulatory Diamond and of regulatory capital in that the notion of systems growth is
both socially driven and positively valenced to create hope and trust within the stakeholder network
and increase credibility and acceptability in the larger communities that the gambling treatment system
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will interact with. However, this is a long-term goal that is reliant upon a commitment to evidence-
based processes, to shared learning and to a monitoring and measurement model that will provide both
the robustness and the sensitivity to identify and detect changes.

Conclusion: Human Services that CHIME

In their review of the effective components of recovery interventions in the mental health field,
Leamy et al. (2011) concluded that there were five core components of all successful recovery
interventions and models, summarized in the acronym CHIME: Connectedness; Hope; Identity;
Meaning; and Empowerment. These are core principles that fit with the idea of a recovery-oriented
system of care (ROSC, Sheedy & Whitter, 2009). Within the gambling treatment system in the UK,
there is an emerging model of continuity of care that is based on recovery principles that are shared
across treatment providers who are attempting to offer holistic interventions that lead to stable
recovery. Overseeing this process and providing the regulatory framework is GambleAware, who
also have the role of commissioning treatment for gambling in the UK. The gambling system is new
and is based on a diverse workforce and a limited treatment effectiveness literature. This means it is
essential that the regulatory model is inclusive and participative, and, as with any addiction treatment
system can deal with both stigma and scepticism. Our contribution to the broader field of regulatory
theory is around the idea of regulatory capital and a regulatory capital that is based on the concept
of a system of tripartite stakeholders—regulator/commissioner, service provider and service users in
the broadest sense (patients, family members and staft in treatment services). Here the model is about
identity and social networks as the basis for a strengths-based and inclusive foundation for regulation.
However, there is a fourth point in a Regulatory Diamond that is about external stakeholders—both
the big institutions of community, media and government; and secondly the partner organizations
that will influence the effectiveness of the gambling treatment system—mental health, criminal jus-
tice and so on.

The model for regulation provided here is based on the idea of regulatory capital and a Regulatory
Diamond in which GambleAware is the regulator, there is a series of regulatees in the form of treat-
ment providers, the users of services (and their families) are accorded an equal status as stakeholders
as is the lived community and the diverse range of external groups with which the system interacts.
Regulatory capital is seen as the sum of resources available to ensure a responsive and dynamic system
that is built on trust and hope to ensure the best treatment outcomes for gamblers while supporting
and promoting the needs and wellbeing of gambling treatment staft, users’ families and external groups
affected by gambling.

For trust and hope to be instigated within this framework and then for it to be developed and
embedded within a Regulatory Diamond all the key agencies and groups have to enable and accom-
modate these principles for them to flourish, both within the system and in its relationships to external
stakeholders. Trust cannot be imposed on any of the four corners of the Diamond; it must be a shared
experience and once shared, the hope will develop between the cornerstones of the Diamond to create
a strong and well-balanced system which supports the individuals in recovery, here the gamblers, but
also their families, the wider communities and the staff working in treatment services. The develop-
ment of this is key but continuing to allow this to mature “brings capacity to self-scaffold, individuals
retain the capacity to draw on the strengths and hopes of others to rekindle their own sense of agency
and to realign their hopes when things become difficult” (Braithwaite, 2004a, p. 12). Providing such
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opportunities for growth and benefit across all of the cornerstones is fundamental to thinking beyond
the original bipartite regulatory framework and towards one of regulatory capital.
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WHY DO WE EXCLUDE THE COMMUNITY IN
“COMMUNITY SAFETY"?

Robin J. Wilson and Kathryn |. Fox

Introduction

Sexual violence continues to dominate headlines around the world. In the recent past, it has come out
of the basements, playgrounds, and back alleys into the spotlight shone by movements such as #MeToo
and Time’s Up. However, no matter how much popular attention sexual violence commands, there are
still far too few suggestions for what to do about it. Over the past 30 or so years, forensic and correc-
tional practitioners have been quietly making gains in establishing effective methods of assessing, treat-
ing, and managing the risk posed by individuals known to have engaged in sexually abusive conduct
(see Wilson & Sandler, 2018), but these advancements are all but unknown outside of the professional
community that developed them. As Wilson and Sandler note, this is due in part to the tendency for
research or scholarly commentary to be published in obscure scientific journals or books, which often
amounts to “preaching to the choir”” Unfortunately, little has been done to share these encouraging
results with ordinary citizens, begging the question: Why do we exclude the community when discuss-
ing community safety?

Efforts to address sexual violence have been varied over time, but have tended to focus on contain-
ment of identified persons who have offended through largely retributive measures (e.g., mandatory
minimum sentences, sex offender registries, and residency restrictions, among others). Although few,
if any, of these measures have been demonstrated to reduce sexual recidivism (see review in Wilson &
Sandler, 2018), there is a general perspective that anything that makes life difficult for someone who has
sexually offended is something worth implementing. Some of this perspective is likely rooted in his-
torical distaste and disregard for “ex-cons” generally, but it would be our submission that these strongly
emotional responses are heightened when that released individual has a history of sexual offending. In
turn, this has often led to a process of ignoring best practice suggestions because there is a belief that
they somehow do not or cannot apply to persons who have sexually offended. For example, the Risk-
Need-Responsivity model (RNR; see Bonta & Andrews, 2016, and explained in detail below) under-
pins much of modern, western correctional practices. There is little reason to believe that the RNR
principles would not apply to persons committing sexual crimes as much as they do for those com-
mitting non-sexual crimes, yet Hanson and colleagues (Hanson et al., 2009) believed it was necessary
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to conduct a meta-analysis proving this point and leading them to recommend incorporation of RNR
principles in treatment for sexual offending.

Broadly, professional approaches to management of sexual violence have included ongoing research
in supervision practices and treatment methods. Focus here has been on development of new technolo-
gies and implementation of evidence-based practices; however, demonstrating that these new tech-
nologies actually accomplish the intended goal has been difficult. Further, ensuring general adherence
to best practices has been equally difficult in a culture that has emphasized containment of risk to
the community, almost to the exclusion of provision of reintegration opportunities for individuals
returning to the community after criminal sanction. In the next section, we outline some of the his-
tory of program development and evaluation, both in regard to correctional interventions broadly and
approaches to sexual violence specifically.

‘Nothing Works’ and the Rise of Effective Interventions

In 1974, Martinson published an influential evaluation of correctional programming, decreeing that
individuals participating in prison-based interventions were just as likely to reoffend as their coun-
terparts who did not participate. This finding formed the basis of the Nothing Works perspective that
persists in many correctional management circles even today, in spite of the fact that Martinson eventu-
ally retracted his declaration (Martinson, 1979). Further, several very large-scale meta-analytic reviews
have subsequently concluded that programming meeting certain basic rules is significantly more likely
to reduce recidivism than sanction alone (see Aos, Miller, & Drake, 2006; Lipsey & Cullen, 2007; Smith,
Goggin, & Gendreau, 2002).

We are confident that, no matter how many studies are subsequently found, sanction studies will
not produce results indicative of even modest suppression effects or results remotely approximat-
ing outcomes reported for certain types of treatment programs.

(Smith et al., 2002, p. 19)

Demonstration of treatment effectiveness in sexual violence prevention has also proven difficult and
controversial. An early review (Furby, Weinrott, & Blackshaw, 1989) concluded that there was insuffi-
cient evidence to suggest that treatment for persons engaging in sexual offending was having any mean-
ingful effect on recidivism. However, somewhat different to Martinson’s claims, Furby et al. asserted
that the state of the research base was too inconsistent and mired by poorly contrived studies to allow
for any real conclusions to be drawn. Nearly 30 years later, sexual violence researchers continue to have
difficulty deciding what is the best way to demonstrate treatment efficacy, with many suggesting that
randomized controlled trials (RCT) are the only real way to know for sure (e.g., Laingstrom et al., 2013;
Seto, Marques, et al., 2008). Others, however, have suggested that RCT methods are difficult to use in
assessing treatment for persons engaging in sexual violence and that there may be ethical considerations
(see Levenson & Prescott, 2014; Marshall & Marshall, 2007, 2008).

In spite of seemingly dire representations of the (f)utility of treatment for persons who have sexu-
ally offended, meta-analytic reviews have typically shown significant differences in rates of reoftfend-
ing between those who complete treatment and those who do not (e.g., Hanson et al., 2002, 2009;
Schmucker & Losel, 2015). However, it is fair to say that while those differences may be significant, they
are relatively small and methodological issues remain in the sexual violence treatment efficacy literature.
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The Principles of Effective Interventions

In response to the Nothing Works doctrine, forensic-correctional researchers in many jurisdictions
sought to counter Martinson’s proclamations and the unfortunate groundswell of administrators who
chose to cancel or defund programming they now believed would not have any eftect on outcome (i.e.,
reduced recidivism). Two of the most prominent of those researchers were Canadians Donald Andrews
and James Bonta, whose seminal text The Psychology of Criminal Conduct (Bonta & Andrews, 2016; origi-
nally Andrews & Bonta, 1994) has essentially become a how-to guide for practitioners who want to
get the most out of treatment for clients who have engaged in criminal acts (as noted above, including
persons who have sexually offended—see Hanson et al., 2009).

Although the Andrews and Bonta book includes a wealth of information about the factors that
predict reoffending and how to craft interventions that are most likely to promote desistance, it is
their Risk-Need-Responsivity model that has been most revolutionary to the field of correctional
treatment. These three principles, when appropriately considered and followed, assist in the creation
of a therapeutic framework that leads to considerable reductions in reoffending. The first principle—
Risk—is essentially a dosage principle. Those individuals posing the greatest likelihood of recidivism are
those who should be provided with the most intensive interventions. Similarly, clients at lower levels
of risk should receive less intensive programming, if they need any at all—many lower-risk individuals
are likely to desist receiving very little in the way of either supervision or treatment (see Hanson et al.,
2009, 2017). Indeed, mismatching of risk and treatment intensity can lead to negative outcomes, and
that it is not just a problem to under-intervene with higher-risk individuals, it is also problematic when
we over-intervene with lower-risk individuals (i.e., if it ain’t broke, don’t fix it).

The Need principle is equally simple in stating that targets of treatment and supervision must be
implicated in potential reoffending. That is, those personality traits (e.g., antisociality, narcissism) and
lifestyle management variables (substance abuse, interpersonal violence, impulsivity) that are linked to
engagement in criminal activities are those that should be the principal focus of intervention. One
potential reason for early findings (e.g., Martinson, 1974) that programming had no effect on recidivism
was that interventions of that era (e.g., Rogerian group experiences, insight-oriented psychotherapy)
tended to focus on self-esteem and other poor predictors of future engagement in criminal conduct.
This is not to say that those methods are of no merit; they just did not appropriately address crimino-
genic need.

The last component of the RNR model is Responsivity, which has proven to be the most difficult of
the three constructs to ensure compliance to its prescriptions. The responsivity principle requires that
interventions be crafted in such a way as to ensure that clients are able to respond to them. Considerations
must include learning styles, motivation, and client abilities. Modifications must be made when clients
have special needs (e.g., mental health problems, learning and intellectual disabilities, etc.); however, it is
surprising how many programs claim to have RNR as their underlying, guiding principles, yet they fail
to ensure that important aspects of their clientele are considered in building, implementing, and revising
programmatic options. Indeed, this lackadaisical approach to responsivity has become one of the major
criticisms of the RNR model, with some theorists (e.g., Ward, Melser, & Yates, 2007) claiming that
risk and need have focused the correctional world on the assessment of risk and provision of treatment
services without appropriate consideration of what involvement in those services might actually mean
for clients. Accordingly, strength-based approaches like the Self-Regulation and Good Lives models
have sought to include greater focus on holistic methods and therapeutic engagement (Marshall et al.,
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2011;Yates, Prescott, & Ward, 2010). Others have highlighted the complementary aspects of the RNR
and Good Lives models (see Wilson & Yates, 2009). Similarly, Braithwaite (2011) emphasizes the ways
in which authorities can become agents of change by embedding a positive, strength-based approach
within a collaborative relationship.

In defence of their model, RNR researchers have highlighted that RNR is not a treatment
approach, per se. Rather, it is an evidence-based framework in which good treatment can occur
(Andrews, Bonta, & Wormith, 2011), and those researchers assert that risk and need were never
intended to be implemented without attendant consideration of responsivity. Indeed, we would
argue that responsivity may well be the most important consideration of the three RNR principles.
At present, poor understanding and general overestimation of the risk posed by individuals who have
sexually offended has led to sometimes draconian practices in sentencing and post-correctional civil
commitment. The latter practice—seen largely in the United States, but with analogs developing in
other countries—involves the indefinite, involuntary civil commitment of certain persons deemed
to be “sexually violent predators” (or persons—SVP; see Brandt, Wilson, & Prescott, 2015). Twenty
US states and the US federal government have implemented SVP programs, some of which have
released very few individuals over their histories, in spite of evidence that most civilly committed
persons would not likely sexually reoffend if released to the community (see Carr, Schlank, & Parker,
2013; Duwe, 2013).

There are also difficulties in regard to the implementation of the need principle. The risk princi-
ple focuses mainly on global risk to reoffend based on largely historical or static variables and ulti-
mately assists in determining the location (correctional, inpatient, outpatient, etc.) and intensity of
intervention. In contrast, the need principle seeks to define the individual in the present according to
personality and behavioural elements. This allows for development of lifestyle management considera-
tions aimed at providing clients with the resources and guidance necessary to ensure optimal balance
and self-determination in the community. However, some jurisdictions have imposed community risk
management plans on clients without consideration of what those plans might mean in terms of real
opportunities for reintegration. For instance, social isolation has long been known as a detrimental fac-
tor in most aspects of the human condition, yet many components of risk management plans either
create or exacerbate social isolation (e.g., residency restrictions, prohibitions regarding with whom they
can associate, and public notification practices).

Ultimately, it is our position that risk and need, without reasonable consideration of responsivity,
amounts to bad practice that will ultimately fail to address our goals of no more victims and increased
client reintegration potential. The originators of the RINR model have long asserted that sanction
without application of human service is ultimately destined to fail in reducing reoffending. Similarly, we
argue that failing to ensure true adherence to the responsivity principle is equivalent to removing the
humanity from human service. Addressing responsivity involves a community-based approach because
reintegration is an essential dimension of successful reentry, as we have already noted that isolation often
serves to increase risk (Willis & Grace, 2008, 2009).

Further, an emerging literature has highlighted a nexus between need and responsivity. Specifically,
there is a growing appreciation of the role of adverse childhood experiences (ACE) in the life trajecto-
ries of those who ultimately become involved in crime; particularly sexual crimes (see Levenson, Wil-
lis, & Prescott, 2016; Reavis et al., 2013). More than anything, these findings have illuminated the often
complex clinical and social profiles of individuals identified as high-risk and/or high-need. In order
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to effectively address the sometimes myriad difficulties experienced by these individuals, interventions
well-steeped in the responsivity principle are required.

In the next section, we turn our attention to perspectives and approaches that seek to ensure
opportunities for people who have offended to regain membership in community while maintain-
ing public safety. Focal to our thesis is the necessary consideration of restorative practices, trans-
formative approaches, and the critical role to be played in these endeavours by members of the
community.

Restorative Justice and Transformative Processes

Desistance

In recent years, the criminological literature about the persistence of criminal offending has turned its
attention to the question of why some people succeed in desisting from a life of crime. This field of
study, often referred to as the “desistance literature,” examines successful desisters to assess what they
have in common. There are roughly two sets of answers to this question: ones that focus on external
stabilizers, such as marriage and employment (Laub & Sampson, 2001) and those that highlight internal
stabilizers, such as shifts in identity and in others’ perceptions of the individual who offended (Maruna,
2001; McNeill, 2006; Shover, 1983, 1996). Best and Musgrove (Chapter 12 this volume) also discusses
the mutually reinforcing and steadying effect of inclusive communities. Although external stabilizers,
such as jobs and housing, are helpful in the process of participating in a prosocial life, some argue that
a change in one’s sense of self is crucial for genuine commitment to non-offending. Organizations
devoted to assisting formerly incarcerated individuals in the process to desistance have tried various
approaches, some which focus on concrete supports such as employment help, while less often some
address the social-psychological aspect of identity.

Maruna (2001, 2012) explains the many ways that desistance is a social process. In addition to the
ways that would-be desisters “signal” to the outside world their efforts to desist, perhaps more signifi-
cant are the ways that community members validate those attempts and reinforce them (Fox, 2015a,
2016a). Restorative justice is conceived in various ways, some narrow and others expansive. However, in
considering reintegration process as a mechanism for promoting safety, the communal aspects take on a
restorative character. Over the past decade or more, reentry programs have blossomed in huge varieties,
most of which are conducted by paid professionals. As such, they are similar to other human services.
Maruna (2016) explains the ways in which restorative justice and desistance share similar concerns,
with particular relevance seen in a “belief in redeemability” (p. 295). With this belief as the fulcrum,
community integration, narrative and identity transformation, and citizen restoration make community
safety more possible.

Maruna (2004) argues in several places that notions such as reciprocity and mutual obligation are
key to transformation from a persistent criminal identity to a desistant (non-criminal) one. Petrich
(2016) emphasizes the importance of a “catalyst” (p. 395) for this transformation. In considering the
very social concepts of reciprocity, obligation, and a desire to make positive commitments to the future,
the catalysts come from relationships. As Fox (2016a) has argued, stabilizing factors, such as housing
and employment, may be crucial but not sufficient. Similarly, Ward and Maruna (2007) assert that such
transformation does not easily occur within a risk-based (i.e., deficit-based) rehabilitation space. Rather,
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creating pathways to social capital (Fox, 2015b) formation and recovery capital formation (Best and
Musgrove, Chapter 12 this volume) via positive, ordinary, reciprocal relationships can provide the fertile
ground for identity transformation.

Governments around the globe have realized the detrimental effects of incarceration and have cre-
ated reentry programs to help ease the transition back to communities after prison release (interestingly,
sometimes for all types of individuals who have offended except those who engaged in sexual offences).
In the US, most of these programs involved the collaboration of federal agencies and their funding to
address issues such as housing, employment, health, substance abuse, and education. Most of the pro-
grams have used federal funding sources to augment capacities within correctional departments to assist
with these sorts of external stabilizers. Moreover, to the extent that they are part of a criminal justice
apparatus—one that actively regulates the movement and behaviour of its subjects—housing reentry
programs within such a system is by design a different project than a community-driven model. While
it is not essential that a top-down governmental reentry program would be inattentive to recreating a
prosocial identity, our assertion is that a community-based approach may address issues around identity
change more fruitfully than a government-generated initiative.

Fox (2015a) argues that the role of the community in reentry programming has been underused
and undertheorized. Maruna (2001) asserts the importance of “generativity” as a dimension in suc-
cessful desistance. Generativity, according to Maruna (drawing on McAdam’, 2006 research), is a
concern for the future of the next generation or, in other words, a commitment to making the world
a bit better. This notion can also be configured as a type of optimism. Broadly speaking, this stream
of research flows from a social-psychological perspective on the impact of labelling, which has a long
history within sociology. Rather than assuming personal pathology within those who break the law,
labelling theory asserts that the process of negative labelling has impacts on self-identity that exac-
erbate criminal behaviours. Likewise, de-labeling is an important component of creating a prosocial
identity (Maruna, 2004, 2011). Maruna (2001) and others (Willis, 2018) have found that significant
others, including probation officers, can assist in the de-labeling process, by creating opportunities for
narrative reconstruction. In other words, the “criminal” can reframe their story and, thus, their self-
understanding to one in which they are essentially prosocial and their criminal history was a diversion
from their true nature. To demonstrate our commitment to de-labeling, we have used person-first
language throughout this chapter.

The desistance research that emphasizes the critical dimension of shifting self-identity addresses the
importance of others in assisting a transformative narrative. However, the shift is internal and therefore
reliant upon the ability to catalyze the power of such a prosocial identity. In other words, if one succeeds
in constructing a prosocial self~understanding, how does that translate to her or his ability to function
positively in the community?

Some recent research highlights the role of community reintegration in the process of desistance
(Fox, 2015a). An improved self-identity as a law-abider is, perhaps, necessary but not sufficient for true
desistance (or what McNeill refers to as secondary desistance). In addition to a new view of self—what
Maruna calls redemption scripts—one needs relationships to draw upon in the community. This is
particularly important given that parole conditions often limit the social relations an individual under
supervision can have and that the formation of “social capital” and “recovery capital” (Best and Mus-
grove, Chapter 12 this volume) are important features of successful reintegration. Farrall (2004) points
to the role of the community in establishing links to ordinary citizens.
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Restorative Processes in Sexual Violence Prevention

A good many restorative justice (R]) theorists and practitioners would likely opine that R] is not really
well suited to situations of interpersonal violence, including sexual violence (Marsh & Wager, 2015).
The difficulty regarding the latter is ensuring safe opportunities for the voices of persons who have
been sexually victimized. This is a fair criticism. However, does that mean that restorative justice princi-
ples cannot inform efforts to address the eftects of sexual violence on the many stakeholders impacted?
Specifically regarding restorative and transformational processes in sexual violence prevention, Yantzi
(1998) published an early book expounding on how RJ could be used to address and begin to heal the
many wounds inherent in that domain. Indeed,Yantzi was an early participant in the birth of restorative
justice in Canada and was also an influential figure in the operationalization of a unique approach to
restoration in sexual violence prevention that we describe in detail below.

An example of a community-based approach to utilizing ordinary citizens in reentry is the Circles
of Support and Accountability (CoSA) model (see Wilson et al., 2007a; Wilson, McWhinnie, & Wilson,
2008). Drawing upon the authors’ research in Canada, the United Kingdom, and Vermont, the CoSA
model is an approach that emanated from a grassroots, community level and has ultimately been incor-
porated into the structure of “correctional service” as policy, with the model varying to a degree by
jurisdiction. Braithwaite’s (2011) concept of “responsive regulation” refers to a regulatory mechanism
that is strength-based and supportive, internally and externally. As such, the Vermont Department of
Corrections’ experience with CoSA is a prime example of internally responsive regulation, and an
example of the development of a model that shares power with key stakeholders.

Origins of the Circles of Support and Accountability Model

In the spring of 1994, a prison psychologist with the Correctional Service of Canada (CSC) had a
dilemma. One of the high-risk/high-need clients on his caseload—a man convicted of many sexual
offences against children—was slated for release to the community in the upcoming summer. Pru-
dently, the psychologist contacted his community counterparts in South-Central Ontario (essentially,
the Greater Toronto Area) in an attempt to ascertain what types of services would be available to the
client when he was released. Unfortunately, due to a glitch in Canadian law certain persons who had
offended could be detained in prison until the very last day of their sentences (known as detention).
This provision was instituted to allow the National Parole Board to deny the usual statutory release on
supervision at the two-thirds point in order to delay community release for those individuals deemed
high-risk to engage in further personal injury offences during the last third of the sentence. An unin-
tended side-effect of detention, however, was that it negated access to aftercare services reserved for
those still under warrant on parole. This was the scenario at hand in the case described here.

Upon learning that the client would be released on the expiry of his warrant (equivalent to “max-
ing out” in the USA), community officials rightly determined that no aftercare services would be
available—the client would no longer be under the umbrella of the Correctional Service of Canada
and, as such, he would have to fend for services like any other citizen. But, of course, he was not just
any other citizen; this fellow posed significant risk to the community or, at least, that was the actuarial
and clinical projection. And, in spite of the parole board’s efforts to keep him in, he was going to be
released in June. This scenario put in motion a problem-solving effort not previously seen regarding
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the release of a person of this man’s risk and need status. Because services provided by CSC would not
be available, alternative services had to be identified; however, all of the usual providers were reluctant
to take this man on.

Ultimately, a decision was taken to solicit advice from the faith community, given that one of the
CSC community staff problem-solving the referral was the District Chaplain. Upon discussing the
situation with his colleagues, the pastor of a local urban Mennonite congregation stepped forward
and said something akin to,“Send him to me.” The elders of the church agreed that this would be a
good thing to do—provide community support to a high-risk/high-need individual with no other
services available to him—and they collectively established the first of what has since become known
as Circles of Support and Accountability (Hannem, 2013). Although the local community was not
initially supportive of the Mennonite group’s attempts to assist in this man’s community repatria-
tion, with time they recognized that he was no longer engaging in the same dangerous behaviours
as before.

Following this initial grassroots, outside-the-box solution to an issue of community safety and
personal reintegration in South-Central Ontario, more circles projects were started in Canada and
numbers eventually approached those required to engage in research. An ongoing research thread
in CoSA has developed in Canada, with several evaluations of both recidivism rates and circle pro-
cesses (i.e., qualitative findings). It was on the strength of these initial findings (Wilson, Cortoni, &
McWhinnie, 2009; Wilson et al., 2007a, 2007b, 2007¢) that the model attracted attention in other
jurisdictions.

The Roots of CoSA

In asking the question, “Who is responsible for safety in the community?” many are likely tempted to
point to police and other government agencies as accountable for the maintenance of public safety.
However, with a little coaxing most people would ultimately agree that community safety cannot be
achieved without some degree of involvement of the community (Wilson & McWhinnie, 2013).

In the early 19th century, Sir Robert Peel was twice Prime Minister of the United Kingdom. Gener-
ally regarded as the “father” of modern policing, Sir Robert has been variously quoted as having said,
“The police are the public and the public are the police.” Implicit in this statement is an understanding
that communities are safer when they work together with statutory authorities. In a similar vein, the late
Norwegian sociologist Nils Christie (as quoted by Cayley, 1998, p. 168; see also Christie, 1977) called
for citizens to embrace the “conflict” raised by criminal justice difficulties:

community is made from conflict as much as from cooperation; the capacity to solve conflict is
what gives social relations their sinew. Professionalizing justice “steals the conflicts,” robbing the
community of its ability to face trouble and restore peace. Communities lose their confidence,
their capacity, and, finally, their inclination to preserve their own order. They instead become
consumers of police and court “services” with the consequence that they largely cease to be
communities.

For additional insight regarding the need for partnership between citizens and statutory agencies
(police, government risk management services), surprisingly, we look to the field of urban planning. In



Why Do We Exclude the Community? 203

her book The Death and Life of Great American Cities, Jane Jacobs (1961, pp. 31-32) shared her views on
the key responsibilities of community members in maintaining the “public peace”:

The first thing to understand is that the public peace—the sidewalk and street peace—is not kept
primarily by the police, necessary as police are. It is kept primarily by an intricate, almost uncon-
scious, network of voluntary controls and standards among the people themselves and enforced
by the people themselves. No amount of police can enforce civilization where the normal causal
enforcement of it has broken down.

In consideration of these thoughts from somewhat disparate fields, it is clear to us that the com-
munity has as much of a role to play in its own safety as does any person or agency with an “official”
role. However, it 1s likely that many citizens are unsure what their role should be, and their thoughts
about sexual violence prevention are likely consumed more by fear and intolerance than by support and
restoration. Indeed, the strong emotions experienced by many in the community have been expressed
as overt forms of community unrest, including picketing and vigilantism (Silverman & Wilson, 2002),
some of which was observed during the early days of the release of the fellow we described above.

In the professional domain, the criminal justice approach to persons convicted of sexual offences has
become increasingly punitive and controlling, to the extent that such persons are likely the most closely
managed criminal justice population. Measures such as registration, residency restrictions, electronic
and global position satellite (GPS) monitoring, and strict community management policies have been
implemented in an effort to contain the risk posed by individuals who have engaged in sexual violence.
However, research has not clearly demonstrated the efficacy of such measures (see summary in Wil-
son & Sandler, 2018), suggesting that other, more creative approaches to increasing public safety may be
required.' It is against this backdrop that we promote the use of Circles of Support and Accountability.

Mechanics of the CoSA Model

The CoSA model has evolved, but is now generally understood as concentric circles—the inner of
which comprises a core member (the released individual) and three to five community members who
have had training in volunteering with people who have sexually offended.? These individuals meet as
a group and individually with the core member, generally on a weekly basis, to assist him (and, some-
times, her) with tasks associated with community reintegration (or “integration” as is often the case for
many core members who were likely never integrated in the community prior to CoSA). This inner
circle in encapsulated within an outer circle of sexual violence professionals (e.g., psychologists, proba-
tion/parole officers, law enforcement, victim advocacy representatives, etc.) who are available to provide
support to the inner circle when they encounter issues or scenarios beyond the scope of their roles as
volunteers. As such, the core member receives support from the inner circle, which is in turn supported
by the outer circle. Additionally, most CoSA projects also have a paid project coordinator who manages
the macro aspects of the project and liaises with a steering committee or management board that guides
the project as a whole (see Wilson & McWhinnie, 2017).

As a model, CoSA has three guiding principles: 1.) no more victims, 2.) no one is disposable, and
3.) nobody does this alone. Embodied in these principles is an understanding that sexual and other
interpersonal violence must stop, but that accomplishing that goal includes ensuring that those who
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have engaged in violence have opportunities to reclaim their lives and an understanding that this can-
not be accomplished without assistance. However, for those who have been labelled “sexually violent
predators,” or some facsimile thereof, there is no welcome wagon of neighbours delivering cookies
and lemonade when they arrive in the community. There is fear, anger and, often, hatred. Worse still,
for many persons convicted of sexual offences, there are no family members or friends left who would
provide them with post-release assistance. This underscores the critical importance of the volunteers
who populate the inner circle in the CoSA model.

In the first few weeks of circle meetings, there are often many things core members need. Maslow’s
(1943) well-known “hierarchy of needs” is often a good place to start, beginning with the basics—food,
water, clothing, warmth, rest, and basic safety and security. Translating these simple constructs into
CoSA work includes ensuring that core members have adequate clothing, food, and a place to stay
that fits inside the restrictions often imposed by community supervision frameworks. Over and above
these concerns are transportation needs, such as getting to the probation office, checking in with police,
meeting registry requirements, and so forth. All of these issues need to be addressed before the restora-
tive and transformative goals of CoSA can begin to emerge.“Higher-order” emotional and psychologi-
cal needs (e.g., friendship, intimacy, building trust, etc.) are important to all people, but they cannot be
met until basic needs are being consistently and reliably met. As such, the first few weeks of any core
member’ life in the community will be absorbed in meeting those basic needs, sometimes against a
backdrop of community upheaval (picketing) and mini-crises.

Accountability is an important feature in CoSA. Occasionally, we see a scenario in which volunteers
and staff believe their role is, besides supporting a core member, to “hold him” or “make him” account-
able. As in all things within a healthy CoSA, the behaviour we want to see our core members exhibit
is behaviour we must also model. We, too, must not just be accountable, but demonstrate through our
own behaviour what accountable behaviour looks like and what real “accountability” is. Moreover,
accountability evolves organically out of a supportive relationship.

Vermont’s Commitment to Restorative Justice

Vermont has a history of restorative practices that is three decades long. The story goes that in response
to market research conducted to determine how well the Department of Corrections (DOC) was
doing, the DOC decided to create a structure at the community level (i.e., towns and cities) to address
low-level crime. The market research suggested that citizens wanted more involvement and voice in
decisions about crime in their communities. Hence, the community justice system was born in Ver-
mont. The DOC funded municipalities to create citizen boards to decide upon sanctions for low-level
offences, such as retail theft and first-time “driving under the influence” charges. The idea was for
citizens to represent the community, which is the third angle in the restorative justice triangle. Also,
in keeping with restorative principles, the sanction would be mutually agreed upon and non-punitive;
rather, the sanction would be restorative. There are now more than 20 justice centres in the state cur-
rently engaged in various restorative justice activities, including CoSA.

In the early 2000s, the federal government became engaged in addressing the problems associated
with community reintegration for the vast numbers of individuals released from US prisons, through
such initiatives as the Second Chance Act. Each state received funding to develop programs designed
to assist formerly incarcerated individuals in their states to find housing and employment, and to access
education and mental health services. While most states used these funds to augment correctional
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services in the community,Vermont DOC opted to divest the funds to the justice centres, premised on
the idea that communities know best what programs might work for them. Although DOC eventually
settled on CoSA as the state-wide model for reentry programming, the idea to explore CoSA inter-
estingly came from the directors of a few community justice centres. During the planning stage, they
asked DOC for funding to visit the CoSA program in Canada, and returned enthusiastic to try it in
Vermont. The remarkable note is that the model emerged as a sort of grassroots effort rather than as an
edict from government officials.

This community-driven, “bottom-up” approach to CoSA project development in Vermont is
quite similar to that observed in Canada and is somewhat different from CoSA analogs in such
locations as Minnesota, where the MnCoSA endeavour (see Duwe, 2013, 2018) has been ensconced
within the Minnesota Department of Corrections as a programmatic option. Although the bulk of
the “CoSA work” in Minnesota remains the purview of community volunteers, this “top-down”
approach to project development is likely meaningfully different from the Canadian and Vermont
experiences.

Proliferation of the CoSA Model

CoSA projects now exist internationally throughout Canada, the United States, the United Kingdom,
Europe, and Australia and New Zealand. Six evaluation studies focusing on differential reoffense rates
have been undertaken, with largely similar results achieved on matched or randomly assigned compari-
son groups of individuals who either got a CoSA or who did not. Two studies from Canada (Wilson
et al., 2007¢, 2009), three studies from the US (Duwe, 2013, 2018; Wilson, Fox, & Kurmin, 2017), and
one from the UK (Bates et al., 2013) have each shown varying, but largely statistically significant reduc-
tions in post-release offensive conduct (sexual, violent, and otherwise) for those individuals who were
involved in CoSA.

It is important to note that CoSA evaluation studies have, to date, been generally hampered by small
sample sizes, short follow-up times, and methodological issues; however, the results have been generally
consistent internationally. Clarke, Brown, and Vollm (2017); Duwe’s (2018) most recent publication
using an RCT design with 50 participants in each group has shown a statistically significant difference
in rates of sexual recidivism (an 88% reduction by comparison), as well as a return on investment of
$3.73 for every dollar spent on CoSA. At this point, the consistency of the quantitative results suggests
that the CoSA research endeavour should now turn its focus to the processes in CoSA; as in, what is
it that is occurring in these restorative-justice-informed volunteer-led initiatives that is having such an
important effect on recidivism?

Fox (2015a, 2016a) examined the interpersonal and human aspects of a CoSA experience, for
community volunteers and core members. She argued (2015a, p. 85) that to the extent that a CoSA
can contribute to desistance, the relationships demonstrate that participants share the same “moral
and normative space.” The power stems from the voluntary nature of the relationships; core members
report feeling moved by the fact that volunteers choose to spend time with them. Ordinary, prosocial
activities, such as playing a sport or sharing a meal, can be instrumental in fostering a sense of belong-
ing, forging a new identity, and creating a sense of reciprocity. In many cases, the core member has
felt like a pariah in the community, and the welcoming by ordinary citizens is impactful. In addition
to the concrete, practical supports supplied by a CoSA, the model represents a blueprint for civic
engagement, and provides space for formerly incarcerated individuals in “a community.” CoSA teams
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model normative relationships, but also communicate “the values of inclusion, citizenship, fundamental
human rights, and forgiveness,” which reflects a form of restorative justice and responsive regulation
(Fox, 2015a, p. 86).

Closing Remarks

Throughout this chapter it has been our position that the community must play a greater role in the
establishment of true community safety. Such an argument can be made from a rehabilitation perspec-
tive, through a restorative justice lens, and from a desistance standpoint. These three notions are discrete
yet overlapping. What they share is a premise that processes of healing, transformation, and reformation
are fundamentally social in nature. Fox (2015a) argues that integration precedes desistance from crime.
As such, the leap of faith that is community inclusion can have positive effects for community well-
being, and extending citizenship to formerly incarcerated individuals is a critical component. Rather
than the deficit-based traditions of criminal justice, community-based inclusion represents a strength-
based approach that is restorative for communities.

In our introductory paragraphs, we highlighted some of the difficulties inherent in both demon-
strating and underscoring the need for evidence-based practices, using sexual violence prevention as an
example. While the broader community continues to view “sex offenders” with revulsion and distrust, it
is clear that some members of the community have come to a different conclusion—no one is dispos-
able. Although CoSA may have started as a “faith-based” initiative, it is clear that the good work done by
volunteers in these projects transcends the traditional faith in a spiritual higher power to include faith in
their fellow citizens, even those who have engaged in sexual violence. CoSA is fully RNR compliant
and is approaching designation as “evidence based.”” And, most importantly, as these CoSA core mem-
bers have sought to develop balanced, self-determined lifestyles in the community with the assistance
of their courageous volunteers, the “no more victims” mantra has also been honoured.

Notes

1. Additionally, most of these measures are applied wholesale to a majority of persons convicted of sexual offences,
with little consideration of the risk and need principles, the result being that any eftects are perhaps obscured by
inappropriate implementation (Wilson & Sandler, 2018).

2. Training for volunteers is intensive and wide-ranging in topics related to sexual violence prevention; however, it
is not of the sort that would render volunteers experts or professionals. This underscores the importance of the
outer circle.
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LEARNING FROM THE HUMAN SERVICES

How to Build Better Restorative Justice and
Responsive Regulation

John Braithwaite, Gale Burford and Valerie Braithwaite

Why Restorative Justice and Responsive Regulation?

A theme of this book has been that restorative justice has little chance of resilience and scale of trans-
formative potential when it stands alone. Either as an alternative to or an add-on to criminal justice,
marginalization remains its fate. We have seen that when it does scale up inside the criminal justice
system, its empowerment and relational values tend to wither. While we support making restorative jus-
tice values more mainstream inside the justice system, the battle for its core strengths will be lost unless
we also have a strategy for putting families, parenting and other primary group relationships as its core
and at its front door across justice, health, education and other social welfare and social service settings.
If the only time families encounter restorative justice is when they collide with the criminal or youth
justice systems, then the family will never become a cohering locus that brings together all the institu-
tions, specialties and sub-specialties they run into as a family with education, health, social services, car
accidents and beyond. In this concluding chapter we argue that a degree of institutional forcing of a
New Zealand kind is required to make families nodally powerful (Shearing, 2001; Drahos, Shearing, &
Burris, 2005; Wood & Shearing, 2013). We must empower individual families (legislatively) to provide
the glue to connect up the constellations of complex systems that circle around families.

States and corporations must be regulated by a restorative social movement politics that demands
that scaling up. Restorative justice practice must be regulated by peer review and professional standards
that bubble up from within that same social movement when practice fails to remain relational and
empowering in the process of scaling up. Prospects for accomplishing this are dim without a tripart-
ism in which the social movement for restorative justice is a third party that balances and invigorates
contests between the state and regulated actors (be they individuals or corporations) (Ayres & Braith-
waite, 1992: Chapter 3). States, corporate executives and professionals always take over in our version
of Michels (1915) iron law of oligarchy unless third parties responsively regulate them to disrupt their
takeover manoeuvers (Voss & Sherman, 2000).

One of our remedies is to set out Restorative Justice and Responsive Regulation as one path to
freedom as non-domination that decenters individualized casework approaches in favor of centering
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group, family and community meetings as ongoing ways of doing business. This book has argued that
a relational regulatory approach is needed to reconcile human rights and social justice at the human
services coal face. It is needed to shed light on the relational complexities of people impacted by life
crises and crises of heavy-handed state or corporate intervention in their lives. Multiple-loop-learning
among state and non-state actors and policy makers is needed (Parker, 2002). More than that, societies
can and must learn how to ripple empathy, trust and hope out from families and other primary groups
across civil society and up to the state (Job & Reinhart,2003). Then our human services might CHIME
with Connectedness, Hope, Identity, Meaning and Empowerment (as in the work of David Best and
Amy Musgrave, Chapter 12). This book reveals that there are places in the hearts and communities of
our dear planet where this happens, and happens in ways that connect up from micro problems that
are the daily toil of social workers to macro-structural struggles for justice. The beauty of a strategy of
struggle for social justice that centers families (and other primary groups like peer groups in schools and
primary work groups in workplaces) is that it gives even the most disadvantaged individuals a starting
point for collective engagement with the big political struggles that matter most.

Freedom as non-domination (Pettit, 1997) starts with a strategy for turning personal troubles into
political issues (Mills, 2000), the theme of the next section. Chapter 1 articulated a macro ambition
for combining Restorative Justice and Responsive Regulation to become a hedge against destructive
processes of capitalism that include markets in vices from abuse of tobacco, sugar, fat, waste, carbon, to
abuse of physical and chemical restraint in aged, mental health and disability care. In response, Restora-
tive Justice and Responsive Regulation must go holistic and structural, seeking seats at many tables of
deliberation for ordinary survivors of corporate harms and state harms to repair them relationally and
accomplish structural transformation through maximally relational means.

Making the Personal Political in Struggles for Human Services

Valerie Braithwaite’s Chapter 3 explains that trial and error learning naturally teaches families and
schools to be restorative and responsive, at least to some considerable degree. This means the policy
challenge can be conceived as how to encourage that natural evolution of relational practices in civil
societies to grow. This is a central issue addressed in this chapter.

Several chapters show that extended families of kin and kith naturally do rally to provide relational
and concrete supports when parents cannot cope or when they fail to meet community standards in
caring for children. This is a core justification for the New Zealand policy in its child, family and youth
justice systems of mandating and supporting the opportunity for extended family members to discuss
the situation in a family group conference before the state takes any drastic action like removing a child.
In most cases, it will become natural for grandparents, uncles, aunties and other family and friends to
rally to provide extra support. Usually this makes it unnecessary to resort to alternative enforcement-
oriented paths such as removal of a child or young person.

On the restorative analysis, the challenge for the welfare state is understood as emanating from both
crises of under-funding and from the collapse of confidence in certain dedicated, unresponsive and
often costly top-down policies and practices. The state takes it upon itself to remove more children than
it should, to put more children, young persons and adults in foster and congregate care and prisons than
it should, to expel more students from schools than it should, and to underwrite or, as is discussed later,
collude with large-scale profiteering that contributes to bad health outcomes for the most marginalized
(e.g., mass incarceration, over-regulation through psychotropic pharmaceuticals). This has the effect of
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excessively commandeering and focusing enforcement resources in areas such as child protection inves-
tigation and police enforcement of the criminal law that dominates the helping, care, educational and
other lower-tier ways to encourage self-efticacy and regulation (Featherstone et al., 2018; Braithwaite,
2015;Waldfogel, 2001). This downloads burdens for front-line workers to find some other place for the
child to get care and an education, for case managers to find health care for people with no insurance,
for community corrections workers to find housing and employment for people reentering communi-
ties, for police to engage with situations that erupt from mental-health and relational challenges, and
for families and communities to absorb their members along with the impacts that the over-use of
enforcement interventions have created. The status quo directs attention and resources away from in-
depth analysis and responsive strategy development and over-invests in punitive responses for extreme
cases. Concerns that ought to invoke de-escalation and inquiry get ramped up to investigation or even
armed attack.

Policies and practices of separation leave people with the closest ties to their family members and
friends excluded from knowing what is happening while their relatives are separated from them. In the
example of aged and disability care, policy makers took a long time to learn that they were incarcerat-
ing and tying up more old and disabled people in institutions than they needed to (Chapter 2), when
so many of these aged and disabled folk who did not want to go there could have been much more
cheaply supported in the community by giving more home and community care support from the
state to families. Business bleats about the unreasonable regulatory burden of generous paid maternity
and paternity leave as a right in labor law, but in fact this right creates stronger families that ripple
out social capital from families to workgroups back to the state itself to build richer economies (Paul
Adams, Chapter 6; Valerie Braithwaite, Chapter 3; Job & Reinhart, 2003). Deinstitutionalization also
has its risks, of course, as we saw when most states, including New Zealand, failed to manage the clo-
sure of mental health institutions in the 1970s with sufficient home and community care support to
prevent adult prisons from being transmogrified into the largest mental health institutions in western
societies. Likewise in New Zealand, as in all western societies, rich restorative practice reforms are not
complemented by rich enough support for family plans from restorative conferences to help the wider
family of caregivers who have taken on the care of children. Nor would it seem, again with the partial
exception of New Zealand in its children and young persons’ services, is restorative justice well enough
understood among the general public to help people exercise informed choice as indicated by Gavri-
elides’s (2018) recent study.

Steering toward a more developed, responsively regulated, welfare state is needed to provide the sup-
ports for families to engage on more egalitarian terms with health, social services, legal and education
service providers. In other words, we have argued that good regulatory settings create the conditions
for restorative and responsive care, and these in turn create the conditions for stronger societies and
economies in turn inviting and supporting families to take up roles as architects of civil society.

Here in our view Aofearoa New Zealand is the only state that has taken one of the necessary steps
to defend its welfare state from wasteful and harmful child removals and incarceration of children. As
we write this chapter its inspiring Prime Minister, Jacinta Ardern, is on paid maternity leave. We take
from this an important message about support for pre- and post-natal care as good for children but also
having exponential benefits for families, work and beyond.

New Zealand provides lessons for the world in the process of restorative reforms and formal push-
back, and the ongoing contest between the two at the political level. When New Zealand introduced
the Children, Young Persons and Their Families Act in 1989 it quickly halved the number of children
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who were incarcerated in state-funded institutions and in subsequent years youth incarceration rates
reduced further (Braithwaite, 2002). Likewise New Zealand has more than halved removals of children
from families. It achieved this by mandating the universality of restorative family group decision-
making conferences (as a human right as Joan Pennell and her colleagues persuasively put it in Chap-
ter 7). Pennell et al. point out that protests by Maori against Eurocentric approaches motivated the
underlying philosophy that children belong with their families and that government must respect cul-
tural traditions and partner with communities. Maori are mandated as active leaders, whanau (extended
families) are empowered as decision makers in designing practice and iwi (tribes) are engaged in part-
nership with government to plan how services are shared and delivered locally to their people. At the
same time there is contestation of whether this has been genuinely realized by indigenous critics such as
Moyle and Tauri (2016, p. 87) whose empirical research found that Maori often see social work practice
around family group conferences as subordinating indigenous culture and people ‘within a Eurocentric,
formulaic, and standardized process’. Imported Northern assessment tools operating alongside the fam-
ily group conference reforms are seen to undermine Maori voice and empowerment (Moyle & Taurl,
2016).This is a colonized iron law of oligarchy that corrodes reforms that at first attracted considerable
Maori leadership from the likes of Maori Chief Youth Court Judge of the early 1990s Mick Brown.
The drift of the state is to claw back control in matters of child welfare but the FGC model in New
Zealand does give some protection from this creep; protection that has been in need of renewal from
time to time. We should not lose sight that these assessment tools are being exported from the same
colonizing sources against which the 1989 Act was designed to push back. Nor that they lend them-
selves to increased regulatory formalism, especially when coupled with prescriptive systems of perfor-
mance management and case reporting (Parton, 2017) in their countries of origin, serving to further
distance state actors from the children and families (Featherstone et al., 2018; Morris & Burford, 2017;
Shlonsky & Mildon, 2017).

All other states that we know have instituted programs for such restorative conferences that are
non-mandatory for alleged child oftenders, or for neglected and allegedly abused children. Many child
welfare jurisdictions have enabling legislation such as the Province of New Brunswick in Canada (New
Brunswick Family Services Act, SNB 1980) where a family group conference may be held at the discre-
tion of the social worker. Experience tells a sad story in places like the State of Vermont (where statute
requires that social workers engage with families in a process of case planning that will “actively engage
families, and solicit and integrate into the case plan the input of the child, the child’s family, relatives, and
other persons with a significant relationship to the child” (State of Vermont 3V.S.A § 5121 effective Jan.
1,2009)).The sad story is that key decisions are left entirely at the discretion of state workers (Burford &
Gallagher, 2015; Gallagher & Burford, 2015). This is not good enough. The New Zealanders were wise
to see that families, beyond just the parents, must be guaranteed a right to be heard in conversation with
the key decision makers about any drastic action that might be taken against their child. This mission to
universalize familiness as both a right and a proactive hedge against erosion and over-reach of the state
and professional interests is taken up by Elisabetta Carra in Chapter 5. In particular, children and young
people themselves must be guaranteed by the state a more profound right to be heard in family group
decision making (Burford, 2013, 2018b) and other restorative and statutory interventions about their
futures (Gal, 2015) in the way only New Zealand law currently seeks to guarantee.

Chapter 1 argued that there is a lot of evidence that community-based restorative programs that are
richly restorative are at risk of becoming less relational when state or other narrow interests dominate
and scale them up to national programs, or even city-wide programs. Usually they fail to build in crucial
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principles with inclusive and responsive oversight from the beginning. A response to this dilemma
is to avoid the trap of relying primarily on either state or private programs. Most of the restorative
and responsive energy is best to come bottom-up rather than top-down from the state. Most of the
accountability pressure on universal state programs that lose their relational edge should also come from
that bottom-up source. Likewise, most of the entrepreneurial energy to move restorative and responsive
principles into completely new domains of the human services is best to come bottom-up from restora-
tive communities. So how can that be accomplished?

RSVP: Restorative Spaces, Vistas, Places and the Role of Social Movements

An encouraging development towards accomplishing this is the Restorative City idea across the social
movement for restorative justice that has expanded to states, provinces, organizations, virtual learning
communities and even to “re-membered” preferred configurations of community used to mobilize just
relations. Of course there are other social movements that aim to help cities and communities rebuild
and flourish, but the Restorative City idea brought forward the added-value of holding restorative
justice at the forefront. It started to our knowledge with the RJ City project of the Centre for Justice
and Reconciliation of Prison Fellowship International. Dan Van Ness first tossed the idea around with
Kay Pranis and many others in the late 1990s at KU Leuven in Belgium, long a key node of research-
based restorative justice, and in other locales. A number of those involved in that Leuven conversation
ended up on the RJ City Project Advisory Board. In 2006 Van Ness was the author of the first report
of a five-year research project to design what a restorative city might look like (subsequently updated
in 2010:Van Ness, 2010). The RJ City project imaginary was international, with Van Ness conducting
project focus groups in the US, Canada, the UK and New Zealand. These were the countries where the
Restorative Community vision first took off, particularly the UK.

Hull took the lead as a restorative city in the UK, followed by Leeds, where comprehensive imple-
mentation across a diverse range of agencies in each city has been attributed to the considerable
capabilities of leadership embracing restorative standards and the use of a framework of results or
outcome-based accountability to enlist purposeful collaboration (Hull Centre for Restorative Practice,
n.d.). Following Hull and Leeds, initiatives were also underway in Bristol, County Durham, Norfolk,
Wokingham, Stockport, Swansea and Cardift (Liebmann, 2016), and with Southampton launching a
Restorative City Charter in 2017 and Belfast (long a restorative justice leader) starting a Restorative
City conversation in 2018. In Aotearoa New Zealand Wanganui is an important lead city. The Province
of Nova Scotia in Canada has demonstrated high levels of achievement within the province and in col-
laboration with restorative networks in Leeds and Hull (United Kingdom), Wanganui (New Zealand),
Canberra and Newcastle (Australia), and the state of Vermont (USA) has worked to adapt the restora-
tive community idea into a glocal (local-global) ‘learning community’ ideal whereby restorative com-
munity networks consolidate iterated conversations about relational justice.

A mega city devastated by crime and marginalization in the US that has seen recent building of a
Restorative City network 1s Detroit which 1s diffusing a ‘whole of neighborhood approach’ to expand-
ing out and connecting up local inkspots of restorative justice in collaboration with the International
Institute for Restorative Practices (Clynes, 2013).The vision of the original RJ City project was one of
rather nodal governance (Shearing, 2001; Shearing & Wood, 2003; Drahos et al., 2005; Wood & Shear-
ing, 2013) with a Hub that ‘is the Network’s coordination center and guardian of restorative justice
principles, values and goals’ (Van Ness, 2010, p. 16). The Hub facilitates restorative innovations into
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new justice challenges across many spheres of the life of the city. More recently the Limerick, Ireland,
Restorative City has transformed the nodal idea of a Restorative Hub by re-designating it as a ‘Restora-
tive Heart’, thereby linking the nodal idea to a relational ethic of care that eschews discourses of com-
mand and control (Le Chéile, 2014; see also Quigley, Martynowicz, & Gardner, 2015).

Some Australian states (the Australian Capital Territory andVictoria) and New Zealand have restora-
tive networks where lively conversations and research collaborations are underway to invigorate the
marriage of green restorative visions with restorative justice visions. In Vermont, USA a loosely knit,
voluntary consortium of agencies and practitioners that began informal meetings in 1999-2000 has
recently received support from state agencies and the Vermont Law School, a national leader in envi-
ronmental law that is launching graduate education in restorative justice, to support its role in the
development of RJ in the state. Oakland, California, has explicitly invoked a green restorative city
vision (Kaplan, 1995; Louv, 2012;World Future Council, 2010; Kuo & Sullivan, 2001; Sullivan, Kuo, &
Depooter, 2004; Kim & Kaplan, 2004; Dobbs, 2007; Kweon, Sullivan, & Wiley, 1998; Toronto Public
Health, 2015; Roe, 2016; Baggs, 2018; University of Minnesota, 2018), this green vision programmati-
cally married to a restorative justice vision of the city. In Oakland, this in turn connects to the Black
Lives Matter campaign, a resolve to ‘restorganize’, a term coined by Fania Davis, to move away from
imprisonment of the marginalized, and much more (Bankhead, George, & Poretz, 2018).

Hybridity of State/Community/Market Provision

A bottom-up community-based model of relational justice is a beautiful ideal. It is one, however, that
ultimately can burn people out, leaving behind disappointment and the usual “we tried that; it doesn’t
work”, often reflecting too little appreciation of the relational complexity involved in responsively
engaging with change. As has often been the case in human service sector reform efforts, we see
examples of this at a more micro level with restorative justice in schools. An entrepreneurial member
of a school community who might be a teacher, a counsellor, a parent or even a student shows the
leadership to establish a restorative justice program in a particular school. It flourishes for a number
of years, reducing suspensions, improving learning and grapples with bullying and other behavior
problems. Then that key entrepreneurial leader moves on to another school or another phase in their
life. Many other members of the school community say they want the restorative program to continue
but they are flat out with their teaching and family obligations and do not have the capacity to step
up to volunteer the energy the departing entrepreneur contributed. So the restorative program begins
to wither away. After a number of restorative schools wither, critics enter the fray with the counter-
narrative that restorative circles in schools gave troublemakers too much voice to give teachers a hard
time (Roberts, 2018).

An important research agenda is to study the exceptional communities where this has not happened.
One may be Nova Scotia, where Jennifer Llewellyn has reported that, at the time of this writing, 106
schools persist in providing restorative programming. Our hypothesis on why this seeming sustainability
has been accomplished in Halifax is that compared to most cities it has an unusually vibrant bottom-up
quality to its restorative network. This means when one entrepreneur moves to another job or place,
there are many other relational entrepreneurs, and critics with their own ambitions, waiting to step into
the breach. This is consistent with the experience in Hull, UK. Leadership has been persistent, pre-
sent and visible with considerable investment in relationship building. Restorative standards have been
infused in all aspects of the life of the school and with the community. This has generated high levels
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of recognition and prompted investment in moving the approach out to other schools and involving
new partners.

Another reality check for school programs is the imperative for advocates who enjoy relational ritu-
als to listen to teachers and students who enjoy it less, who might say they want restorative justice, but
that they want to reduce the frequency and duration of disruption to teaching time from the convening
of circles. In the interests of sustainability, advocates must be self-critical about whether each ritual ele-
ment, each form of protracted talk that they favor, is a good use of time in the interests of the education
of the students.

Our conclusory remedy to the limits of the beautiful ideal of purely a bottom-up community-
based model of relational justice is that explicit commitment to a hybrid of state/community/market
provision is needed to generate practice, policy and research insights across disciplines, methodolo-
gies, organizational and funding silos (on the hybridity ideal see Wallis et al., 2018). Halifax as a city,
and the Province of Nova Scotia, manifest this hybridity because it is also a place where solid bases of
restorative programming and training have been forged in a variety of state institutions, even if they
are not as universalistic as Aofearoa New Zealand youth justice and child protection, or as driven and
centrally supported as is Leeds where leadership and commitment of resources come from the child
and family services, and Hull where the leadership has emanated from schools. In Nova Scotia, a state-
funded university, Dalhousie, has also been critical to the solidification of restorative community in
that Canadian province in part from the leadership and support of the Dalhousie Law School and the
Nova Scotia Restorative Justice Community University Research Alliance under the directorship of
Jennifer Llewellyn (Chapter 9) but also from willing and committed government, cultural and service
user groups and coalitions. So we resist putting all the weight on a restorative community network to
drive everything. This is why we are attracted to a hybrid of a vibrant bottom-up restorative community
network and a New Zealand—style universal state program that provides a solid base for restorative jus-
tice training and reinvigoration when the restorative community loses energy or falls on hard times as
a result of internal divisions or any number of other normal stresses of civil society mobilization. At the
same time, the state efforts are more likely to stay on course and be responsive to families, community
and culture, if they are held to account from strong engagement with those groups.

For the same reason, market provision of restorative and responsive human services can be embraced
rather than spurned. Restorative activists sometimes disparage those who establish businesses to sell
restorative services or restorative training. John Braithwaite witnessed an extreme version of this on
a committee considering a draft mediation and traditional justice law for Afghanistan in 2014 that
would empower, authorize and mandate standards for mediation and restorative justice, particularly in
the form of traditional jirgas and shuras. More than a few around the table argued that acceptance of
money for providing mediation services was corrupt and should be banned by the law the committee
was drafting. One can’t help but admire the superiority of Afghan society in terms of its commitment
to an ethicality of the volunteerism of ‘whitebeards and whitehairs’ and younger helpers who volunteer
and even put their own money into providing food and transport to convene mediations. But the group
ultimately rejected a recommendation to the justice minister that the law make it a crime to accept
payment for mediating a dispute.

This debate in Kabul was one that kept coming back to remind us of the virtues of restorative
mediation as something that has its greatest power when it is a gift of love for a community of friends,
and when seen as such. Neoliberal restorative justice and responsive regulation is certainly a risk that
we do well to see through Afghan eyes.Yet the sustainability of relational giving is something that can
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at times be preserved by a bit of help from markets in mediation and training services, just as it can
be preserved at critical junctures by help from state provision. How could these three writers think
otherwise when they have spent their lives in universities that operate in the market for training and
in state-funded universities. Yes, we can guard against universities slipping more deeply under the spell
of a neoliberal market mentality, but that does not mean that we think university teaching should be
something always volunteered without payment. We need strong gift economies in the human services;
but gift economies can be brittle; reliance on them must be hedged by state and market supports so they
become even stronger gift economies.

The dangers of excess in neoliberal market provision of human services are mainly posed by under-
investment in tax collection and in public spending on the human services. While many human services
have improved and have attracted increased funding over time, most have not. Best et al. (2016) have
pointed out that a precondition for many of the recovery capital programs discussed in Chapter 12
(Best and Musgrove) is secure housing. Secure public housing is expensive, so most western states have
retreated from it. This issue is also discussed in Wilson and Fox’s Chapter 13. For a person with a sub-
stance abuse problem, for example, only if they have that publicly funded base of secure housing when
they do not have the resources to pay for it in the private market for housing will recovery grow. Nearly
all economies have grown much wealthier year by year during the past 70 years. This has made it easier
and easier for them to fund human services with the decency required for human flourishing. Instead,
we have seen the super-rich capture most of these fruits of greater affluence at the expense of the poor.
Improved restorative and responsive support for the poor awaits more effective restorative and respon-
sive regulation of the taxpaying of rich individuals and corporations (Braithwaite, 2005). In the above
fundamental senses, effective restorative and responsive regulation of business is inextricably linked to
viable restorative and responsive regulation of human services, and vice versa.

Limits of Law Reform Ritualism

While that is the essence of the positive message of this book about how to build human services that
deliver freedom from want and freedom from violence and domination, a conclusion about our nega-
tive message is also in order. This book has shown through varied examples that the state rarely delivers
high-quality human services by simply enacting a law that says something should be done. Laws do not
of themselves mobilize relational energy and commitments. We have seen, for example in Leigh Good-
mark’s Chapter 11, that laws that mandate reporting of child abuse, mandatory arrest and no-drop laws
for domestic violence prosecutions are examples of rituals of comfort (Power, 1997) that have equivocal
evidence of effectiveness and create complex and conflicted choices for the most disadvantaged people.
They are laws designed to seduce critics of failed state responses to domination that something tough
is being enacted. No-drop laws for domestic violence and mandatory reporting of abuse have arisen
along a trajectory of commitment to maximally punitive criminal enforcement against serious violence,
followed by evidence of failure of these policies. The response has been to dig the system deeper into
that hole of failure by measures that limit discretion against being non-punitive (Burford, 2018a) but
allow discretion to double-down on punitive measures.

To make things even worse, new laws typically do not foresee the way police, statutory front-line
actors of enforcement at the street, school-hallway or client interface will make them work. Because
police could get into trouble for failure to arrest, when both partners at a scene of domestic violence
accused the other of initiating the violence, frequently, especially in minority families, the police take
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the safe path of arresting both (Burford, 2018a; Roberts, Chapter 8; Goodmark, Chapter 11). This
has driven the unexpected result that the campaign for more aggressive criminal enforcement against
domestic violence has resulted in increasing numbers of minority women, the most marginalized of
people, being charged. Dorothy Roberts in Chapter 8 reports that black children in the United States
are nearly nine times more likely to have an incarcerated parent than white children.

Sherman and Harris (2015) followed up the Milwaukee domestic violence experiments by count-
ing how many victims had died by 2012—-13 in cases randomly assigned to mandatory arrest (or away
from it) in 1987—88.They found that victims were 64 per cent more likely to have died from all causes
when their abuser was arrested and jailed compared to cases randomly assigned to a warning and being
allowed to stay at home (normally with minimal social support). For African-American survivors, this
elevated risk from their perpetrator being randomly assigned to arrest was particularly high: 98 per cent
higher risk of early death when their offender was arrested and went to prison, as opposed to receiving
a warning. Calling the police for help for a woman can be a risk factor for losing housing, having child
protection enter your life, being further abused or worse (Goodmark, 2012, 2018).

Webs of regulatory action and nodes of human activism are also required to bring laws to life. Man-
datory reporting laws can be undermined by ‘don’t ask, don’t tell’ realities of ritualistic response to them.
No-drop laws can be undermined by no-pick-up realities. Particularly ritualistic are laws that mandate
tough criminal enforcement as the one and only response to a specified wrongdoing. The criminal
justice system has long faced a system capacity crisis (Pontell, 1978) which means that when new laws
are written to mandate more criminal prosecutions, criminal prosecutions must be reduced somewhere
else where other laws mandate a criminal enforcement response. The way this mostly works is that if
we mandate more criminal enforcement against blue-collar criminals, the effect is that the impunity
white-collar criminals already enjoy becomes even more certain as a more total impunity. This occurs
not only because wealthy criminals have more political power to plead for impunity, but because their
crimes are more complex and resource-intensive to prove than, for example, the crimes of a teacher or
child care worker who fails to report bruises on a child.

Besides, responsive regulatory theory argues that criminal law has more power when it is held in
reserve near the peak of a regulatory pyramid, when many other lower-cost, less-punitive remedies have
been tried first (Leigh Goodmark, Chapter 11). This book has discussed the many reasons for this. If
persuasion has been tried before punishment, when the punishment does come it can be accepted as
more legitimate. This is especially so when agents of law enforcement say ‘I am giving you a warning
and some support to come into compliance this time, but you must realize that I will be in trouble with
my boss if you break this law again and I do not refer your case for prosecution’ (or for some other
drastic state action like child removal).

David Karp’s analysis in Chapter 10 of the failure of the criminal legal system and regulatory formal-
ism to make criminal enforcement effective against the epidemic of campus rape, sexual harassment,
rape chants and rape culture on campus illustrates the policy failure well. Legal formalism seems to
heighten defiance and denial by perpetrators and fails to embrace remedies that teach others the lesson
the perpetrator has learned. Those of us who live among university students know well that they are
overwhelmingly reluctant to disrupt their studies and their lives by reporting campus date rape to the
police. Karp documents this empirically. Hence Karp makes the case that universities have a responsibil-
ity to fill the vacuum with an evidence-based response that replaces inaction with something effective,
which he argues includes campus restorative justice (prevention circles, restorative conferences and
reintegration circles for re-entry support), restorative enquiries (Llewellyn, Chapter 9) and a campus
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sexual assault regulatory pyramid. Moreover, structural change was required of ‘the Faculty, the univer-
sity and the profession’ and the higher education ecosystem, its regulation and self-regulation. ‘R egula-
tory formalism as the systemic or ideological backdrop makes working responsively and restoratively
difficult if not, sometimes, impossible’ is Llewellyn’s important structural conclusion (Chapter 9).

Jennifer Llewellyn focuses on one particularly wide and notorious sexual harassment incident at one
university, Dalhousie, to explore broader learnings about the untapped ‘potential of restorative justice
as a theory of justice to affect our understanding of justice itself and the structures, systems and institu-
tions through which it is pursued’. At the heart of her analysis is the relational complexity required for
responsiveness. R estorative and responsive justice requires ‘more than a one-off intervention (no matter
how restorative)’. It can also require a multidimensional enquiry or even a multidimensional UN peace
operation that restores and transforms the human services of a society, and much more.

The more promising line of empirical enquiry is to come to an understanding of when and how
horizontal moves to enforcement of norms against violence in civil society work. This is because, as
Mimi Kim (n.d.) put it in our discussion of her work in Chapter 1, first responders to violent situ-
ations are usually friends, family, community members and clergy, so why are we not doing more to
equip them with the knowledge and skills for responsive interventions. Or as Leigh Goodmark put it
in Chapter 11:

The notion of community responsibility for harms, if married to justice strategies that rely upon,
even require, community involvement, could reinvigorate community efforts to “police” intimate
partner violence. Asking community members to identify intimate partner violence and to con-
ceive of and implement appropriate responses could fundamentally transform how communities
understand that violence, leading to the shifting of community norms that anti-violence advo-
cates have long sought.

(Chapter11)

Joan Pennell and Gale Burford’s (1995) Newfoundland and Labrador research on family group deci-
sion making concerning violent abuse of children and women was one example of a program designed
to strengthen horizontal response and extended family empowerment to enforce anti-violence norms
relationally. The initial sampling was of violent abuse, but it turned out that families with a lot of that
very often also had a lot of other challenges, including some families where there was sexual abuse,
that also had to be addressed in the intervention. This necessitated offering every family member in the
circle, including those who had abused others, the opportunity to have a designated support person lest
their behavior or emotions, including shame, violent or sexual victimization required help to manage,
and to ensure that abused persons had someone with them who could support them. It was a prac-
tice influenced by Paul Adams and his characterization of the virtue ‘of accepting that one is not and
should not be in control of a family’ (as discussed in Chapter 6). The approach and implementation
results have been described in detail (Burford, Pennell, & MacLeod, 1995; Pennell & Burford, 1995)
with protocols field tested and adapted for use particularly in situations of intersecting child abuse and
domestic violence (Family Group Decision Making, Pennell et al., Chapter 7; Nixon et al., 2005; Sen
et al., 2018).

The empirical evaluation of outcomes of the Newfoundland and Labrador program (Burford &
Pennell, 1998; Pennell & Burford, 2000) found a marked reduction in both child abuse and neglect
and abuse of mothers and wives and several other relevant measures after the restorative intervention.
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Briefly, of note is the way holism made the intervention into more than a child protection innovation; it
was a generalized human services intervention for the whole family that prioritized the needs of children
but also set the needs of the children in the context of the need for safety for all family members. Pro-
grams like this one and others that have built off similar assumptions about the capacities of families and
communities including Hollow Water, Ma Mawi and many others (Burford & Pennell, 1998; Pennell &
Burford, 1995; Government of Canada Department of Justice, n.d.; Couture et al., 2001; Daly & Barrett,
2014; Daybreak, 2018; Government of Canada Public Safety Canada, n.d.; Sawatsky, 2009; Ma Mawi
Wi Chi Itata, n.d.; Mi’kmaw Family and Children’s Services of Nova Scotia, 2018; George Hull Centre
for Children and Families, n.d.; Pennell et al., Chapter 7; Schmid & Morgenshtern,2017; Sen et al., 2018)
show that assumptions that restorative family violence programs necessarily threaten domination rather
that assumptions that restorative family violence programs will dominate rather than liberate women
must be questioned. We see this questioning in the Royal Commission of senior feminist judge, Marcia
Neave (State of Victoria Royal Commission into Family Violence, 2016) and in the work of many schol-
ars and leaders in North America (discussed in Goodmark, Chapter 11 and in Roberts, Chapter 8) and
others (c.f. Coker In Press; Coker & Ahjané, 2015; Goodmark, 2018; Pennell & Kim, 2010).

Joan Pennell, Kara Allen-Eckard, Marianne Latz and Cameron Tomlinson build on this contribu-
tion in Chapter 7 by discussing how family empowerment restorative processes run well can build
‘collective hope’. They discuss the mistake of shielding children too much from participation because
of the friction that arises in conflicts between the state and the family. Lost hope means that families
are likely then to react through motivational postures of resistance, disengagement or game playing
to undermine agency rules. Special opportunities for building the self-efficacy of children are then
lost. These child engagement issues were viewed through the empirical prism of data from the North
Carolina Community Child Protection Team (CCPT) (Pennell et al., Chapter 7). Chapter 13 by
Wilson and Fox likewise has this kind of emphasis on engagement with the creation of a politics of
health.

Pennell and Burford’s research is just one part of a wider body of research that has found women’s
voices tend to get more air time in restorative conferences than in other processes like court cases.
Gabrielle Maxwell (1993, p. 292) concluded that restorative conferences are ‘places where women’s
voices are heard’. Rigby (1996, p. 143) showed with data from 8,500 students that at all ages girls are
more interested than boys in talking through school bullying problems. Kathy Daly (1996) found that
while a minority (15 per cent) of youth justice conferencing offenders were female, women could still
be a majority in the room (with 54 per cent of victims, 58 per cent of victim supporters and 52 per cent
of offender supporters being women). In the Canberra RISE experiments oftenders were more likely
to feel that they were disadvantaged due to ‘age, income, sex, race or some other reason’ when they
were randomly assigned to court than when they were randomized to a restorative justice conference
(Barnes, 1999; Sherman & Barnes, 1997; Sherman et al., 1998). Joe Hudson (1998) likewise found in
Canada that 80 per cent of restorative conference participants were ‘very satisfied’ that all participants
were treated as equals, a result that could not be achieved without most women being satisfied on this
score. In Pennell et al’s Chapter 7 in this book, mother and child participation was reported as high in
North Carolina Community Child Protection Team (CCPT) meetings. The challenge as they see it is
to build what Tali Gal (2015) calls a culture of child participation. Leigh Goodmark makes the point
in Chapter 11 with respect to gendered violence that ‘Restorative processes are free of the evidentiary
constraints that restrict voice’. In contrast, David Karp argues in Chapter 10, legal formalism can under-
mine women’s agency in the case of university sexual assault and harassment. So can informalism of
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course. The challenge of restorative and responsive justice is a formalism that both checks and enables
informalism; and an informalism that checks and enables formalism.

We have seen more generally in this book that improved human services never inexorably follow
from a law that simply mandates them. Nor does it follow from empowerment alone, as Paul Adams
argues: empowerment, good processes and values must be complemented by habits, dispositions, quali-
ties of character, virtues, required for and developed by such practice. Democracy as the art of association
and social justice count among these virtues on the Adams analysis (Chapter 6). The accomplishments
of indigenous justice in Aotearoa New Zealand have been significantly enabled by the way the Treaty of
Waitangi allowed the flourishing of indigenous versions of these virtues. ‘The practice of the virtue of
social justice consists in learning new skills, both of leadership and of cooperation and association with
others, to accomplish ends that no one individual can achieve on his own’ (Adams, Chapter 6).

The Treaty was the worst kind of ritualism for Maori after 1877, however, when Wi Parata v Bishop
of Wellington ruled the Treaty a nullity for the racist reason that Maori were not capable of signing a
treaty (Evans, 2018). It was only during the Maori Renaissance when Maori civil society respon-
sively escalated their demands, their protest marches, their occupations of land, that a nullified law was
brought to life by renewed contestation through the Waitangi Tribunal from the mid-1980s. This was
the virtue that Paul Adams (Chapter 6) described in Edward R. Murrow’s 1960 documentary, Harvest
of Shame (Friendly & Murrow, 1960), when the film exposed the appalling conditions of agricultural
migrant labor in the United States, and when the laborers themselves rose up to organize and demand
social justice. The Waitangi Tribunal institutionalized an incipiently restorative practice of justice in the
way it conceived Maori as survivors and the Crown as the ‘oftender’ (Evans, 2018; O’Sullivan, 2007).
Tribunal settlements include historical accounts of Treaty breaches acknowledged by the Crown, cul-
tural redress in forms such as changing place names, transferring land to claimant groups or national
parks, co-governance of rivers and lakes formerly dominated by Aqua Nullius (Marshall, 2017, 2018)
and commercial redress. For all the limits of restorative practice in New Zealand through Maori eyes
(Moyle & Tauri, 2016), the Treaty at least provides a structurally restorative and responsive foundation
for justice as a better future (Froestad & Shearing, 2007).

In conversations within the Canberra Restorative Community (Tito Wheatland, 2018), one topic
of conversation is the signing of Treaties between the Australian Capital Territory (ACT) government
and the elders of the Ngunnawal and Ngambri peoples. One hope for such treaties could be that they
would mandate a reduction in child removals from Aboriginal families. It is the same problem here that
Dorothy Roberts (Chapter 8) documented for the United States that ‘prison and foster care systems
work together to monitor, regulate, and punish black mothers in ways that help to extend an unjust
carceral state’. Sadly in the decade after the Australian Apology by Prime Minister Rudd for the Stolen
Generations of Aboriginal children, the Australian Capital Territory became the jurisdiction with the
highest rate of indigenous child removal of any jurisdiction in Australia.

The ACT Law Reform Advisory Council has pointed out that Canberra has since 2008 had Aotearoa
New Zealand style laws to enable family group conferences before child removal in which families
are empowered to decide what the process will be for deciding what to do about the neglect or abuse
of a child. The key difterence from the New Zealand law is that it is not mandatory to empower
families in this way. The consequence of that difference, in turn, has been that ACT child protection
authorities have opted consistently to keep the power over families in professional hands. Responsive
escalation of civil society enforcement against the state is needed to bring a non-punitive law to life,
whether through demands for mandatory empowerment of Aboriginal families in an ACT Treaty or
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just by protests against government inaction to use this law. Inspiringly organized indigenous ‘GMARS’
(Grandmothers Against Removals) featured in Larissa Behrendt’s (2017) documentary, After the Apology,
agitating for political change. Canberra Restorative Community aligned with some of the GMARs
to advocate a meaningful dialogue on state child removals. GMAR, filmmaker, restorative community,
then Treaty activism on this issue illustrates one possible healing edge of civil society regulation of state
domination of indigenous families. The alliance of GMAR, filmmaker, restorative community, then
Treaty activism on this issue illustrates one possible healing edge of civil society regulation of state
domination of indigenous families.

Another part of the Canberra Restorative Community conversation on the desirability of ACT Treaties
with indigenous peoples has picked up on some of David Best and Amy Musgrove’s recovery capital work
(Chapter 12). Best and Musgrove point out that programs to foster recovery from addictions and other
challenges faced in the human services rarely work without the client enjoying secure housing. The lack
of secure housing, particularly for indigenous Australians, 1s a blight on Australian society. There is almost
non-existent shame in white Canberra society about comfortable suburban landholders living on, claiming
to own, stolen land. By-passed shame and denial are rife." A practical process of shame acknowledgement
and apology for the theft of Canberra’s land is needed. It would not be a practical outcome to gift back all
of Canberra to Aboriginal Elders because this would cause business disinvestment that would hurt Aborigi-
nal people along with everyone else. One pathway beginning to be discussed in the Canberra Restorative
Community is giving all Ngunnawal and Ngambri a right of return to their traditional lands and fully
publicly funded housing on that land in a form chosen by the indigenous people themselves. Likely they
would choose some sort of mix of cooperative housing in a space where indigenous justice and indigenous
rule could be given some special sway, and some privately owned houses for those who choose to eschew
cooperatives. To achieve this politically, however, greatly escalated pressure would be required on white
soclety and its political leaders to acknowledge shame for the harm of the theft of the land, and acquit that
shame by negotiated reparative action. In the USA this would include both acknowledgment of harm and
theft with indigenous and enslaved peoples’ groups but also to address continuing harms.

Virtues of Restorative Justice

With intimate partner violence, Leigh Goodmark in Chapter 11 sees accountability as a central issue
and argues that forward-looking active responsibility enabled by restorative justice is superior to back-
ward-looking passive justice in the legal system. She sees the criminal legal system as undermining
safety for women and children by stigmatizing the violence of men, making the label ‘rapist’ the whole
story of who they are, for example, instead of reintegratively shaming rape culture and the practices of
rape they perpetrated. It is community members who ‘have regular, even daily, contact with residents’
that are in the best position to provide workable supervision to enforce agreements or court orders and
restorative justice, Goodmark argues. Community members demanding community rights to stake-
holder decision making are in the best position to catalyze this community ownership of active respon-
sibility. Dorothy Roberts in Chapter 8 argues that ‘restorative justice breaks away from the retributive
paradigm that punishes past wrongdoing to focus instead on “making the future safer” by reconciling
offending and victimized individuals to each other and/or to their communities’. Roberts contends
that dominant conceptions of restorative justice fail to meet this potential because they do not account
for institutionalized discrimination, surveillance and violence perpetrated by the very state systems
relied on for restorative processes. Family group decision making and feminist anti-carceral approaches
to domestic violence, according to Roberts, can be the light on the hill for how we might develop a
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restorative justice framework that contributes to dismantling unjust carceral systems and creating an
equitable and humane society.

See also Wilson and Fox’s Chapter 13, which contends that a “risk/need/responsivity” model
(Bonta & Andrews, 2016) that empowers community members using the Circles of Support and
Accountability model is an example of communities as responsive regulators. Circles of Support and
Accountability are found by Wilson and Fox to enjoy growing evidence of cost-effectiveness, as in
Duwe’s (2018) randomized controlled trial showing a statistically significant difference in rates of sexual
recidivism (an 88% reduction), as well as a return on investment of $3.73 for every dollar spent. The
responsivity principle means in Wilson and Fox’s account that clients are able to respond to interven-
tions in terms of client capacities, motivation and learning cycles, for example. Under this restorative
model, ordinary citizens can contribute to public safety by integrating and supporting persons who
have sexually offended upon release from prison.

Virtues of Responsive Regulation

Brenda Morrison and Tania Arvanitidis in Chapter 4 concluded that nine heuristics of a regulatory
framework would have helped the response to the 2011 Vancouver Stanley Cup riots. They brought
together an evocative illustration of what is required for these nine principles of responsive regula-
tion to work: attend to context; listen actively; engage resisters with fairness; praise committed inno-
vation; achieve outcomes through support and innovation; signal a range of sanctions; engage wider
networks; elicit active responsibility; evaluate and communicate lessons learnt. This is the chapter
that goes to these critical step-by-step processual demands that are the essence of responsive regula-
tion. In both restorative justice and responsive regulation, the strong evidence base that motivational
interviewing works (Lundahl et al., 2010) informs the practical edge of how to listen actively, the
first of the nine principles. If desistance from alcohol abuse is agreed in a restorative and responsive
process as an aim, the motivational interviewer asks the drinker why this aim matters to them and
their family, and then later what strategies might follow from this shared reason for wanting to desist,
to which the family could commit to support them. The same motivational interviewing strategy
can be applied to a restorative and responsive approach to reducing the use of restraints in a facility
for the disabled. Like Jennifer Llewellyn (Chapter 9), Morrison and Arvanitidis found a formalistic
and prescriptive system that consistently emphasized deterrence made a restorative and responsive
response difficult. Learning and growth through norm clarification is difficult when instead of a
collective response to a collective cultural phenomenon, the response is a long line of individual
prosecutions. ‘Collective commitment to listen and learn’ is the starting point for that more contex-
tually subtle response sought by Morrison and Arvanitidis. This is complemented in their analysis
by a redundancy of strategies that cover weaknesses of one response with strengths of another as
the society commits to stick with talking through and responding to the problems (which included
trauma) until they were resolved. Morrison and Arvanitidis explain how social support and educative
responses are so much more important than formal legal responses to moral panics of the kind they
studied. What seems like an issue for the legal justice system then becomes an issue for the heart and
soul of the democracy.

Carra conceived the familiness of relational sociology as a fundamental building block of respon-
sive human services in Chapter 5. The ideals identified by Carra here include family-focused policies,
empowerment of family associations, whole family and thick family approaches, family systems theory,
family impact analysis as an alternative to individual impacts and good practices in services to the family.
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This was embedded in the pluralism of her lively evidence-based defense of Mediterranean virtues
against Northern liberalism. This is the chapter on why families must be at the front door of a human
services that transcend individual casework.

David Best and Amy Musgrove (Chapter 12) conceive the building of recovery capital as fundamen-
tal to the strengths-building of a restorative and responsive project for human services. They developed
the responsive pyramid into a ‘regulatory diamond’ whereby regulatory capital becomes fundamental
to recovery capital. This can happen when bonding capital adheres across the elements of the diamond.
Then we can have human services that CHIME with the Connectedness; Hope; Identity; Meaning;
and, Empowerment that the evidence suggests works with recovery from addictions to drugs, alcohol,
gambling and more (see also Wilson and Fox in Chapter 13).

The Ugly Side of Responsive Regulation

It 1s possible for a restorative justice person to be a pacifist, an abolitionist on criminalization, who
eschews institutionalized state politics. We deeply respect the positions of many of our restorative friends
who defend those standpoints. But it is not possible for a responsive regulatory thinker to be like that.
It is possible, as Jennifer Llewellyn argues in Chapter 9, to adopt a ‘restorative approach to responsive
regulation’, to refuse to conceive restorative justice and responsive regulation as merely process ide-
als, but to see them also as infused with distinctive values such as environmental restoration, relational
justice, listening, empowerment and non-domination. We can do our best to preserve these and other
restorative values as we escalate up responsive regulatory pyramids, as Llewellyn argues in Chapter 9.
Responsive regulation must have, as Llewellyn and Chapter 2 argue, explicit strategies for relational
de-escalation such as GRIT (Graduated Reciprocation in Tension Reduction) (Osgood, 1962) and for
horizontal scanning to forestall escalation, as it does have (Ayres & Braithwaite, 1992; Braithwaite, 2008).

We can do our best to honor restorative values as we escalate up a responsive regulatory pyramid to
putting a person in prison while listening to prisoners, empowering prisoners with voice and choice,
setting up restorative justice units in correctional administrations, abandoning criminal law’s proportion-
ality principle by releasing prisoners as soon as they no longer pose a severe danger and similar measures
that deliver on restorative values. What we cannot do is describe escalation to imprisoning a person as
a restorative justice measure because to imprison is to dominate a person, to strip them of freedom, to
wrench them from their children, partners, parents and dearest friends, to uproot indigenous people
from the sacred spaces of their land that forges who they are, their CHIME in the words of Best and
Musgrove (Chapter 12). Dorothy Roberts in Chapter 8 dramatically illustrates how more than half of
all mothers in US prisons receive no visits at all from their children. To describe imprisonment near the
peak of a responsive regulatory enforcement pyramid as anything less than an anti-restorative measure
would tear the heart out of what it means to be restorative, as Jennifer Llewellyn argues in Chapter 9.Yet
sadly, we point out that of course it is sometimes necessary to imprison serial killers to long sentences
and sometimes it is necessary to do worse to school shooters and suicide bombers. Responsive regula-
tion has a pointy end to its enforcement pyramid. The responsive regulatory theorist must not be timid
in saying that it is a good thing that the state has the power to remove children from families, even as
these authors believe, because of their restorative values, that the overwhelming majority of children
that are being removed from families by the state in our societies should not be so removed.

In political campaigns to change this reality it is occasionally necessary to get our hands dirty with
the ugly politics of ending the political careers or the civil service careers of those defending the
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barricades that keep children under state and professional control. These people believe in what they are
doing; they have families to care for and bills to pay; and we know politicians often suffer mental health
problems when we drive them from office, stripping them of their identity as a leader. Politics is ugly
this way. Getting our hands dirty with the business of ridding ourselves of them is not a very relational
practice, though the best politicians do their best to make our politics more relational. Responsive
regulatory theorists believe that sometimes it is necessary to get ugly, as in the actions that created the
Waitangi Treaty, to get into the streets, occupy buildings and yell. Yet restorative and responsive activ-
ists also believe that civil society activism should mostly be transacted collaboratively in a soft register.

The responsive regulatory thinker believes it is a good idea to have prisons that take freedom away
from some rapists. Yet they also believe that the overwhelming majority of people who are currently
sent to prison, even as rapists and murderers and even in societies with low imprisonment rates, can be
regulated at lower levels of the enforcement pyramid in more relational ways without dragging offend-
ers away from their families. R esponsive regulatory theorists believe it is a good idea to have institutions
dedicated to killing people in large numbers called defense departments. They see the empirical record
of history that states without armies are taken over internally by armies without states, or externally by
armies with a state (Braithwaite & D’Costa, 2018, pp. 125—127).Yet they think our objective should be
to always prefer relational diplomacy and never to deploy an army to a war at the peak of this pyramid
except for defense against attack. It should never be used preemptively. Our human services would have
far fewer challenges if in the past we had been more successful in keeping our soldiers at home tak-
ing care of their families. Even in war, to the extent possible, we can seek to focus on ‘achievement of
the conditions of just relationship—of mutual respect, care/concern and dignity’ (Jennifer Llewellyn,
Chapter 9).The responsive regulatory thinker is not reluctant to say that the state should have the power
for extra-judicial assassination. Yet it should only use that power in extreme situations such as a police
sniper taking out a school shooter or a terrorist about to ignite a suicide vest.

As Valerie Braithwaite explained in Chapter 3, a responsive regulatory theorist does not wish to
abolish school suspensions of students, even as they believe the overwhelming majority of students
who currently get suspended should be dealt with lower in an enforcement pyramid. Optimum harm
minimization in schools requires that we move down the U-curve of harm of Figure 2.3 (Chapter 2) by
reducing over-regulation. The responsive regulation theorist certainly agrees with more purist restora-
tivists that societies are too judgmental—and that restorative justice activists can be too judgmental
about one another. Yet responsive theorists cannot totally embrace ‘no-blame’ approaches. Productive
shifts toward less blaming cultures of regulation tend to encourage regulated actors, be they parents
or pilots, to learn from their near misses by being open about them. Yet this can only be secured by
blaming and sometimes punishing quite severely those who cover up their near misses. One way the
Catholic Church might have learnt from the indigenous wisdom employed in places like the First
Nation community of Hollow Water in Manitoba (Couture et al., 2001; Sawatsky, 2009) is that a matter
as serious as sexual abuse of children can be responded to non-punitively, but only if those who cover
up abuse after they were given the opportunity of a restorative resolution are targeted and prosecuted.
Again, as Chapter 3 argues, while it is imperative for parents to be less judgmental of their children as
we encourage them to learn from their own mistakes, it is our mistake when we fail to confront our
children with love about their cover-ups of bad behavior.

We cannot fail to blame Canberra homeowners in denial who feel there is no shame involved in
living on land stolen from people much poorer than themselves. When men who indulge in domestic
violence refuse to engage with relational justice to eftectively regulate their violence, we can be left
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with no choice but to lock them up.The balancing of restorative justice with responsive regulation does
therefore involve some contingent brutalizing of the relationality of mainstream restorative discourse.
More importantly, of course, it relationalizes the institutionalized brutality of the punitive discourse of
the mainstream of the wider state and society. The argument of this book is that without both kinds of
balancing we fail to be the activists we could be for societies with less domination. Integrity requires
that we speak plainly and clearly about the dark side of some of the things the responsive regulatory
theorist intentionally supports. We must not pretend that we have a philosophy, a theory and a political
practice that is all light, freedom and peace in its restorative virtue. The contestatory core (Pettit, 1997)
of republican political theory that is the normative heart of responsive regulation also mandates that we
put our dark side on the table, and what we propose to limit its damage, so this can be contested across
the democracy.

From Naiveté to Getting Results by Averting Capture

Why is it important to labor this point with such a long list of nasty practices that responsive regula-
tory theorists openly endorse? It is important because this responds to the main criticisms of restora-
tive and responsive theorists that they are naive. Restorativists reject Hobbesian prescriptions to design
institutions with the presumption that people will be knaves. Yet as they design institutions on the
presumption that most people can be coaxed and caressed against being knaves most of the time, they
must have safety nets for the cases where people persist in acting as knaves, especially when they are
powerful people. Many readers will be familiar with this criticism with respect to domestic violence.
Feminist critics rightly point out that the empirical record is that many batterers repeatedly apologize
and commit to changing their ways to their partners, only to willfully batter again (Busch, 2002; Stubbs,
2010). Their contrition can be part of a conscious tactic of manipulation of naive partners (and naive
restorative advocates) who wish to place trust in their shallow promises. Of course, we respond that this
is why restorative justice must be complemented by many layers of escalated regulatory practices up to
incarceration that we stick with until abuse stops.

The need to be on guard against naiveté is even more profound with corporate criminals because
many corporations have skyscrapers full of highly paid lawyers and accountants whose job is to find
new ways of getting around laws after they are nailed for their breach. So too are state authorities.
They have legal departments using an arsenal of legal and regulatory tactics to defend against charges
of human rights abuse and calls for transparency and accountability. Justice departments outsource
incarceration, defense departments conduct and outsource torture, child protection outsources careless
and uncaring out-of-home care, immigration departments outsource detention centers. Europe today
even outsources the turning back of boats to slave traders, and quite recently the USA outsourced the
detention of migrant children to private contractors (Fernandez & Benner, 2018).

Politically progressive people are repeatedly dissuaded from supporting restorative and responsive
business regulation because they think that those who advocate this approach are a coalition of naive
nice guys duped by a larger pro-business group of supporters who see responsive regulation as a politi-
cally sophisticated path to business capture of the regulatory state. The problem they point to is real.
Many regulators do embrace responsive regulation because they want to be loved by business, they
want to get their pro-business political bosses off their back, they want to get a job in business after
they leave government service, to stop the constant harassment by powerful business lobbyists making
their daily work life a misery, or they are hegemonically seduced by the belief that what is good for
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General Motors is good for America. This 1s why we need active citizens in the social movement sector
to regularly call for the replacement of captured regulators. Capture in domains well beyond financial
regulation takes the more nuanced form of regulators wanting to be comfortable doing desk audits
of paperwork, systems analyses and risk analyses when to become more eftective most regulators need
to kick more tires and kick more corporate heads than they currently kick so they can be taken more
seriously. Human rights agencies and ombudsmen that regulate child protection agencies likewise need
to transcend state capture by getting out to talk to families who have been ignored, and sometimes they
need to recommend shake-ups to the management structure of the child protection agency.

These various forms of capture by the powerful are why we need prosecution units in business
regulatory agencies that counter the ruthlessness of the corporate lawyers with their own brand of
determination to be very tough and cynical in a rather anti-restorative way, even as front-line regulatory
staft are more faithfully following restorative values. It is why restorative and responsive activists were on
‘Wall Street with the Occupy movement, willing to break laws about legal assembly, even if they had to
travel from Australia, after the great crash of 2008.This regulatory politics is a human services issue. The
behavior of Wall Street up to 2008 caused 34 million people to lose their jobs worldwide (ILO, 2010);
it threw a greater number of people out of their homes. It goes without saying that if human services
social work is just a professional practice that mops up after such catastrophes rather than getting active
with the brutal politics of confronting political capture by Wall Street as a preventive practice, it is
hardly a profession that takes its values seriously. It is a marginal profession for nice people who do nice
stuff sometimes. At the end of the day, nice people who wanted to be nice to their first black president
allowed the Obama Administration to give handouts to Wall Street to bail them out without demand-
ing a share of the ownership of these companies on the stock market proportionate to the quantum of’
the bailouts in the way Gordon Brown’s administration did demand in the UK. In Britain these shares
were sold for the benefit of taxpayers when bailed-out banks returned to profitability. The Obama
Administration insisted on some Green New Deal reforms in 2008, for example, insisting that General
Motors reciprocate its bailout by building greener cars, but China and Korea went much further with
such demands toward a Green New Deal after the Global Financial Crisis (Tienhaara, 2018, pp. 12—13).

Two kinds of politics were needed in 2008 to bring restorative values of voice, healing and forgive-
ness together with political acuity in contesting power. One was for active citizens to confront the
police lines, disrupt the traffic, call the Obama Administration out. Active citizens should have been
arguing for a publicly owned ratings agency to compete in the market with the corrupted practices of
Moodys and Standard and Poors. The second kind of politics was to give dramatic examples of restora-
tive response to the most horrible of business crimes when corporate contrition is given a chance to
prove it is genuine, and monitored. Our favorite example is that when Michael Milken (of Michael
Douglas ‘Greed is Good’ on Wall Street fame) was convicted after the 1987 Wall Street crash, he offered
in plea negotiations a billion-dollar fine payment, certain measures to help victims and a number of
years of community service commitment to helping developing countries extricate themselves from
the debt crises that were afflicting them in that period. Ralph Nader excoriated the offer; no one who
mattered in the United States thought it good idea to take Milkin’s ofter seriously. He went to prison
for his terrible crimes of the 1987 crash.

John Braithwaite argued at the time for the benefits of taking up Milkin’s offer to repair financial
harm because Michael Milkin was the most brilliant mind in the world financial system of that era.
It was an idea spurned as being soft, restorative and naive. But the story evolved to have a restorative
rather than the feared exploitative turn. In 2017, John was in Myanmar talking to the senior economic
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advisor of Aung Sun Suu Kyi on the considerable problem of insolvent banks that posed a deep risk to
the fragile future of that struggling country. The advisor had his files in a bag marked ‘Milkin Family
Foundation Workshop on Bank Regulation in Myanmar’.Yes, even though Michael Milkin did go to
prison after his offer was spurned, he honored the offer to repair the harm regardless. After anecdotes
of this kind, the restorative and responsive activist can move on to point out that the restorative city
movement started as an idea hatched by Prison Fellowship International, an organization founded by
Watergate criminal Charles Colson after his release from prison.

To put all of this another way, a kind of shock politics is needed to take on wicked challenges like
these and like climate change. One of the best ways of preventing climate change is to shift the shape of
economies through tax and other regulatory policies that shift spending away from the consumption of
consumer durables and toward the consumption of human services. Spending on social workers, teach-
ers and other care workers causes little pollution compared with spending on material consumption.
On the one hand, paradigm shifts can be coaxed by confronting cynics with shocking examples of why
it might have made the world a safer place to have worked restoratively with a Michael Milkin, with
China on climate change, with the Taliban leadership after the September 11 attack on New York, with
Saddam Hussein as he planned and executed the invasion of Kuwait, with Muammar Gadafti during
the Arab Spring (Braithwaite & D’Costa, 2018, Part I). On the other hand, responsive regulatory para-
digm shifts can be coaxed by confronting the weakness of calls simply to put bad individuals in prison
when what was needed was strategic socialism to temporarily put corporations that had behaved badly
into public ownership. The point of this is that part of the power of restorative and responsive regula-
tion comes from its advocacy of more brutal stuff than politics as usual. The theoretical reason for this
is the paradox of the pyramid that by being able to escalate to very tough stuff, more of the regulatory
action that matters can be driven down to collaborative trust, just relations and relational justice with
verification at the base of the pyramid. It is the politics of walking softly without being a soft touch. It
is the power of re-narrating history both through stories of wading through the corpses of political and
corporate careers we killed off and stories of flipping great evil to a politics of care.

Conclusion: Learning from the Human Services and
The Regulatory Imagination

Some change is afoot. Contemporary English regulation of aged, disability and all residential social care
of adults has taken a relational turn, emphasizing the imperative to ‘do with’ rather than ‘do to’ or ‘do
for’ aged care and disability residents (Trigg, 2018). While the US and Australian regulatory systems
have not made this shift, individual nursing homes have. The English regulatory shift has been dramatic,
bringing all quality regulation decisions under the umbrella of one relational principle: ‘the Mum test’.
Chief Inspector of Social Care, Andrea Sutcliffe, explained the Mum test as follows:

[I]nspection teams [are asked] to consider whether these are services that they would be happy for
someone they love and care for to use. If they are, then we will celebrate this through our ratings.
If they are not, we will take tough action so improvements are made.

(Trigg, 2018, p. 126)

The Mum test is a version of the Platinum Golden Rule. It motivates just five questions about fun-
damental standards (that sit under each question): Is it safe? Is it effective? Is it caring? Is it responsive? Is
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it well-led? For example, standards under the ‘Caring’ question include: ‘How are positive caring rela-
tionships developed with people using the service’? Standards under the ‘Responsive’ standard include:
‘How do people receive personalized care that is responsive to their needs?; ‘How does the service
routinely listen and learn from people’s experiences, concerns and complaints’? (Care Quality Com-
mission, 2015). This is a promising approach aimed at averting the danger of gaming and ritualism that
‘hits the target but misses the point’ (Bevan & Hood, 2006, p. 521; Trigg, 2018).

The human services take the kind of virtues that Paul Adams discussed in Chapter 6 and Jennifer
Llewellyn in Chapter 9 more seriously than other domains of governance. These are virtues and arts of
association and non-domination. Such virtues are important to all corners of state and society. Welfare
states are transparently involved in governance by providing, distributing and steering. This is perhaps
not so obviously true for those parts of state and society that fight wars and run stock markets. Part of
our argument is that war and markets can likewise only be governed by judicious mixes of providing,
distributing and steering. The literature on regulatory capitalism is about the discovery that the steering
part of governance has become more pivotal in contemporary conditions of complexity (Levi-Faur &
Jordana, 2005; Braithwaite, 2008).

The human services are a key to preventing capitalism from descending into horrific future eco-
nomic catastrophes, future fascisms and future wars.Yet this promise of the human services can only
be realized if societies sharpen their steering capabilities. What we are particularly thinking of here
is the uncertainty over whether Artificial Intelligence ultimately will cause massive unemployment
when, for example, all the truck drivers, delivery drivers, taxi drivers, Uber drivers, bus, train, light
rail drivers and postal workers are replaced by driverless vehicles or decentralized drone deliveries.
And this is just one example of a much more generalized risk of massive unemployment when the
next financial crash occurs. These authors are not competent to answer when and whether this risk
will be fully realized. The remedy to the risk, if and when it is realized, however, seems clear to us.
It is to steer the economy so that more tax is collected from the corporations and individuals who
garner the benefits of these improved efficiencies so that a good slice of those economic windfalls
are redistributed to public provision of jobs that are desperately undersupplied in domains like health,
education, aged care, disability care and services for children and parents. Accomplishing this is not
beyond the wit of our regulatory imaginations. It will certainly need aggressive regulation by social
movement activists for a politicized human services, regulation of those who happen to be in the
right jobs and the right industries to collect these windfalls, so the growing riches can be redistrib-
uted for the benefit of all.

Nuanced hybridity has been shown to be important for responsive engagement with the com-
plexity of the challenges of diverse human services considered in this book. This nuanced hybridity
is equally relevant, however, to the complexity of the challenges of war, peace and business (Forsyth
et al., 2017; Wallis et al., 2018). Wherever domination arises, regulatory theory questions that go
to how to regulate for non-domination are likely to be worth asking. At the same time, this book
has argued that regulatory theory is insufficiently engaged in the human services. This is because
regulation of others inevitably has its ugly side even when the regulation is explicitly designed to
reduce the amount of domination in the world. We hope for a future of human services scholarship
that is less squeamish about regulatory theory. And we hope for moving beyond the considerable
literatures showing both promise and limitations of restorative justice and of responsive regulation
(Braithwaite, 2002,2016) to empirical evaluations of innovative regulatory mixes that are restorative
and responsive.
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Note

1. At least in other parts of Australia landowners can say they bought their land from someone who did not steal
it, as in turn did their vendor, and that it was a long time ago that the land was stolen. This particular politics of
denial is denied to Canberrans because of a peculiarity of its history. When the new national capital was planned
more than a century ago it was decided that all land would be owned by the Crown and made available on
99-year leases. People buy and sell homes as elsewhere, but legally in Canberra our homes are leased from the
very Crown that stole the land from the traditional owners after frontier wars and other genocidal practices were
directed against them to our benefit.
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