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Preface

This book was conceptualized as a collective endeavour supported by the NOS-HS
Workshop grant Nordic Exceptionalism in International Criminal Justice: Myth
and Reality (2016-00227/NOS-HS) and the research project Nordic Branding at
the University of Oslo. We held three workshops and conferences in Stockholm
(2017), Copenhagen (2018), and Oslo (2019). The collective work that took place
at these sessions identified a selection of themes that became the focal point of
individual chapters. The aim of this concerted selection of themes was to contrib-
ute a comprehensive investigation of Nordic criminal justice in a global context.



Introduction

Nordic criminal justice in a global context

Mikkel Jarle Christensen, Kjersti Lohne, and
Magnus Horngvist

Nordic criminal justice has ‘gone global’ in at least two ways. On the one hand,
and as part of the wider globalization of crime control ideas and practices, Nordic
criminal justice agents and institutions are now active across borders. On the
other hand, the idea that Nordic criminal justice is somehow inherently Nordic
and unambiguously linked to a positive valuation has itself gone global. In the
midst of the globalization of crime control that followed the end of the Cold War,
Nordic criminal justice has been framed as an exceptional role model by local,
national, and international stakeholders in specific contexts. It is in the meeting
between these two developments, between practical and symbolic patterns of
globalization, that this book contributes original research. The book’s chapters
critically investigate the historical, political, and legal contexts of Nordic criminal
justice gone global, highlighting how specific stakeholders have developed ideas
of Nordic exceptionalism and/or promoted Nordic criminal justice ideas and prac-
tices in a global context.

The book follows three different analytical trajectories that intersect in and
across its chapters. Taking different conceptual and methodological routes, the
first trajectory investigates when and how Nordic criminal justice practices
and ideas became folded into larger globalized contexts. This line of question-
ing allows the book to highlight temporal baselines for Nordic criminal justice
going global, and to contribute to critical studies of how and why agents, dis-
courses, and practices invested in Nordic symbolism gained particular ground at
particular times and what practices this symbolism was used to legitimize. The
second trajectory challenges established perspectives on ‘Nordic exceptionalism’
as a thesis that unifies the region’s take on crime control to show how Nordic
criminal justice, also in its embeddedness in the global, is multifaceted and at
times rooted in internal regional and national differences and distinctions. This
perspective allows the book to analyze at which point in time the symbolism of
exceptionalism became powerful and how it has been used by specific stakehold-
ers in different contexts, both inside and outside of the Nordics, to legitimize or
reproduce certain practices. The third trajectory studies how, often on the basis
of vague ideas of Nordic exceptionalism, Nordic criminal justice has been pro-
moted in particular contexts by different stakeholders. These stakeholders were,
typically, engaged in or around global crime control characterized by intensified
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interactions across borders, including the contest to define what characterises
‘good’ criminal justice. As such, the book rests on a conceptual differentiation
between ideas of exceptionalism formulated outside of the Nordics and direct
attempts at promoting Nordic criminal justice to different stakeholders. This per-
spective allows its chapters to analyse how criminal justice, unmoored from its
traditionally perceived role as part of the internal affairs of the state, has become
a fixture in Nordic foreign policy. Across these three trajectories (Nordic criminal
justice being folded into a global world, ideas of exceptionalism and practices of
promotion), the book contributes original studies of how, precisely, Nordic crimi-
nal justice is perceived and practiced as part of transnational patterns of coopera-
tion and policy building and what effects this has had on the ways in which both
Nordic and globalized criminal justice are imagined and practiced.

As evidenced in the book’s chapters, Nordic criminal justice has been influ-
enced by, as well as actively promoted within, a global world at specific his-
torical periods. From the 1990s, branches of national criminal justice systems,
such as the police, increasingly became involved in transnational interactions.'
In addition to transnational cooperation, coordination and, at times, competition,
new international and regional criminal justice institutions were built during this
period.? Such international organizations include the International Criminal Court
(ICC) as well as, in different regional contexts, more collaborative institutions
such as Europol or Afripol used to coordinate transnational efforts. These coexist-
ing, and at times overlapping, transnational and international developments have
created new challenges and opportunities for crime control professionals working
in national or international criminal justice institutions as well as stakeholders
involved in policy and knowledge building around law enforcement and security.

The globalization of crime control have paved new ground on which stake-
holders compare criminal justice systems, prioritize some choices over others,
and offer new opportunities and audiences for promoting specific solutions. As
criminal justice initiatives have globalized, so have parts of the contest to define
the ideals and the norms that drive it and legitimate its materiality. Crime control
professionals and other stakeholders often have different perspectives on criminal
justice and compete to define its direction, reach and, ultimately, its effects and
impact. As evidenced in this competition, criminal justice is infused with and built
around specific ideals and norms, and there is a constant search for standards and
role-models on the international arena. Whereas national criminal justice systems
have long adopted innovations from each other, going back to the remarkable
spread of the cell prison across the globe in the 19th century, new transnational
and international cooperation coexist with new patterns of globalized import/
export, branding and promotion of specific ideals and solutions.

It is in this global context that Nordic countries have been promoted and per-
ceived as role models. This perception may be linked to a positive valuation of the
welfare systems of these countries, developed by a reform-minded social democ-
racy from the 1950s through to the 1970s. It may also be linked to the Nordic
countries’ relatively high levels of social cohesion and trust in public institutions.
With the further acceleration of globalization after the end of the Cold War, a
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period in which prison populations and private security were also on the rise,
and the global War on Drugs was supplemented by the global War on Terror,
the Nordic model appeared to stakeholders in different settings as an alternative
to more repressive models of crime control. Referring to such arrangements or
developments, a range of political and legal stakeholders from around the world
called upon the Nordics as examples to follow. Such stakeholders include agents
as different as the president of the French republic and small NGOs working to
ban the purchase of sexual services.’

The construction of Nordic criminal justice as a role model has often been
conceptualized as a form of Nordic exceptionalism—a general thesis that argues
that criminal justice systems in this region are both different from and better than
the norm in other global north countries.* While the perception that Nordic crimi-
nal justice models offer a less punitive and more welfare oriented system is not
new,’ the rapid globalization of other criminal justice initiatives seems to have
reinvigorated attempts to both learn from and promote this form of regional crime
control.® Importantly, and as analysed in this volume, the (re)production of Nordic
criminal justice as a role model is multi-directional and driven both by stake-
holders external to this region and, especially, by agents within it that can, under
the right circumstances, act as perceived spokespersons for this role model and
promote specific ideas and practices—often using ideas of exceptionalism as a
background for doing so, even if implicitly.

The book and it chapters locate and analyze how, in different settings and
ways, Nordic criminal justice systems were folded into a global world and how
this embeddedness was related to stakeholders developing and using positive nor-
mative valuations of these systems. As part of its collective perspective, the chap-
ters of the book also show how global crime control is characterized by practices
and ideals that coexist and at times collide. Seen through the perspective of the
construction and the promotion of Nordic role models, globalized crime control
also becomes a playing field in which soft diplomatic power can, potentially, yield
benefits for both Nordic and non-Nordic stakeholders. As such, the perspectives
in the book engage with scholarship of and debates about the globalization of
crime control and how it is linked to wider diplomatic and political processes and
imaginaries. In this context, critically studying Nordic criminal justice in a global
context becomes a window into how ‘the global’ is constituted and reshaped by
different perspectives on what role crime control ought to play within it.

Analytical framework

Taking three different paths to Nordic criminal justice in a global context, as iden-
tified above, the book engages with at least three different literatures. The engage-
ment with these three literatures runs through the different chapters of the book,
each of them taking their own approach. The first literature focuses broadly on
the globalization of crime control and has often been produced by social science
researchers to understand the emergence of new international institutions and pat-
terns of criminal justice that accelerated from the 1990s. The second literature is
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focused explicitly on the presumed exceptionalism of Nordic criminal justice, a
debate that has remained alive in criminological scholarship as well as among
crime control professionals and other stakeholders despite criticism. Finally, the
third literature takes nation branding and the promotion of (perceived) national
ideas and practices as its object. This literature links to wider international rela-
tions (IR) scholarship, as well as to research on the promotion of the ‘Nordic
model’ in a foreign policy context.

The first literature has contributed important insights into how crime control
has been globalized. Some of this scholarship has focused on transnational polic-
ing” and how crime control in different forms have been crafted at the borders of
the state, for instance in the context of the European Union.* Another scholar-
ship has focused on the field of international criminal justice that targets atroc-
ity crimes such as war crimes, crimes against humanity and genocide.” Whereas
some research has cut across developments of transnational security and interna-
tional criminal justice,'® scholarship has often specialized in one of the two. In the
context of atrocity crimes, social scientists have highlighted how elites within the
international criminal courts have helped define and drive their establishment and
further development.'' Other research has shown how stakeholders in this wider
field, including academics, NGOs and other stakeholders,'> have shaped efforts
to adjudicate criminal responsibility for atrocity crimes as part of a new form of
‘penal humanitarianism’."* Nordic crime control agents and institutions have been
active in both transnational police and security and the field of international crimi-
nal justice, and some chapters in this book investigate the specific ways in which
regional stakeholders both responded to and engaged with new global develop-
ments. Some of these engagements coexisted with and activated perceptions that
Nordic criminal justice was exceptional in a wider global context.

The second literature is built around the idea that Nordic criminal justice stood
for tolerance and other values, conceptualized in comparative criminology as
Nordic penal exceptionalism. John Pratt, in particular, helped establish a notion
of a ‘Nordic Exceptionalism’,'* as a counterpoint to the discussion on the pre-
sumed ‘American Exceptionalism’ built around mass incarceration and retention
of the death penalty.' The rapid globalization of other criminal justice initiatives
seems to have reinvigorated attempts to both learn from and promote this form
of regional crime control.'® The Nordic criminal justice systems were considered
beacons of light in an otherwise overly repressive context. The notion of excep-
tionalism posited that punishment in the Nordic countries was relatively humane,
exemplified by lower imprisonment rates and more lenient prison conditions as
compared to those found in other liberal democracies in the global north. The
exceptionalism thesis frequently focuses specifically on penal practice, at times
even more narrowly on prisons. The root causes were seen to lie in the region’s
political economy, the welfare state and its presumed culture of equality."”

The idea of Nordic exceptionalism has sustained massive scholarly criticism
over the course of the last decade. The perspective has been characterized as nar-
rowly Anglocentric.'® It was the view from afar. As such, it may have obfuscated
rather than shed light on the complexities and the contradictions of Nordic policy
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promotions, not to speak of the day-to-day practices of criminal justice. The
exceptionalism thesis has moreover been criticized for romanticizing the Nordic
condition,'? for ignoring human rights violations associated with pre-trial segrega-
tion,” or the harsh interventions against drug users.?' In addition, scholars have
highlighted how the focus on Nordic criminal justice as an exception overlooks
the ‘pains of freedom’? and ignores the ‘benevolent violence’ of the welfare state,
its regressive border control politics,” and the recent invention of prison islands
and immigrant prisons.*

Taking its cue from other critics of exceptionalism, this volume displaces the
thesis from its assumed ontology as linked to Nordic welfare states and high lev-
els of social cohesion to instead analyse it as part of wider transnational processes
driven by specific agents with the goal of having specific effects. To our knowl-
edge, this is the first attempt to systematically and collectively displace the penal
exceptionalism thesis from its implicit association with the Nordic welfare state
to consider how it fares both at the borders and outside of the national frame of
criminal justice. This allows a critical perspective on how and why, despite strong
scholarly pushback, the idea of Nordic exceptionalism in criminal justice seems to
prosper. As shown in some of the chapters, the utility of the idea seems linked to
the global import and export of criminal justice ideas and technologies that takes
place between different national and international institutions and organizations.
It has exchange-value for stakeholders, both inside and outside of the Nordics,
which appear to sustain perceptions of exceptionalism notwithstanding scholarly
criticism.

The third literature that chapters in this book enter into dialogue with is the
scholarship focused on international relations and specifically branding practices
in diplomacy and foreign policy. In this wider context, this book zooms in on
the apparent promotional value of the particular brand of Nordic crime control.
To do so, the volume connects with constructivist IR theory that focuses on for-
eign policy promotion of the ‘Nordic model’, and of nation-branding more gener-
ally—meaning here also outside of the specific domain of crime control. In this
larger setting, the notions of ‘exceptionalism’ and the ‘Nordic model” have gained
prominent status in international affairs.?® Perceived as ‘a particular Nordic way
of doing things’,” the notion of the Nordic model is based on two assumptions:
First, that it is ‘better’ than other models, standing for progressive values and
socio-economic organization; and second, that it can be copied and implemented
in other places. Much of this literature treats the Nordic model ‘as an asset, or
even a brand—a resource that can be—and routinely is—put to strategic use to
achieve specific purposes’.”® While much has been written about branding the
Nordic model across the pursuit of world peace,”® human rights,*® development®!
and humanitarianism,** none of this literature has engaged with criminal justice—
something that reflects the division of labour between criminology and interna-
tional relations in studying the internal and external dimensions of the state.*
In this context, chapters in the book also enter into dialogue with scholarship
on ‘norm entrepreneurs’—in this case what could be called the entrepreneurs of
Nordicity. In international politics, the Nordics—as a region of small states—are
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often considered to be norm entrepreneurs on issues of environment, gender,
human rights, human security, and peace-building.** Our book investigates spe-
cifically whether ideas about Nordic criminal justice gives agents from these
countries a certain status and allows for the creation of branding strategies that
link penal practices and ideas with national foreign policy interest,** both at the
level of official diplomacy and in more tacit sub-political processes. As such, the
volume bridges literature on norm entrepreneurship in international relations with
the criminological focus on crime control and penal policy-making, thus contrib-
uting to the emerging work on transnational, or global, moral entrepreneurs on
issues of transnational criminal justice.

Contribution of the book

Following the overall trajectory of the edited volume, the book brings together
Nordic scholars with expertise on different fields of criminal justice, including on
the Nordic systems themselves, transnational crime control, transnational polic-
ing, prisons, and international criminal law. Across these thematic areas, the book
offers multidisciplinary perspectives on Nordic criminal justice in a global con-
text and brings together legal scholars, criminologists, political scientists, histori-
ans, and sociologists around a common research agenda. On this basis, the book
contributes new theoretical perspectives and original empirical findings. These
perspectives cut across the three trajectories identified above: It takes Nordic
engagements in the global, ideas of Nordic exceptionalism and branding practices
as its objects. The three thematic threads are woven into the chapters in different
ways; most deal explicitly with two of them, a few with them all.

At a conceptual level, the book combines thinking tools from different research
disciplines to identify and analyse how the perception of good norms and prac-
tices were produced and promoted. With regard to new conceptual perspectives,
the book's different chapters underline how the globalization of crime control is
partly driven by implicit and explicit valuations of some forms of criminal jus-
tice rather than others. More precisely, using the Nordics as exemplars, the book
shows how specific narratives and imaginaries help structure how crime control
is structured at the borders to the state. This raises larger questions as to the role
of the Nordic countries in the global space of criminal justice and international
affairs. In this global legal and political space, the perception (or even mythology)
of Nordic exceptionalism offers specific opportunities, regardless of whether or
not it fits the empirical reality of criminal justice in the region. Often assumed
to have a connection to regional—historical, cultural, linguistic—affinities, the
symbolism of exceptionalism continues to give access to a certain soft power—
the power of the good example—that distinct stakeholders in the global space of
criminal justice mobilise at different junctures.

Outside of the scope of this edited volume, this opens up larger questions about
the soft power of good examples in the global space of criminal justice, and its bor-
ders to international affairs more generally, including hard power in global gov-
ernance. Such questions link to wider debates about moral power in international
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affairs, including how it is linked to patterns of global inequality that cut across
large global powers as well as north/global south divides often originally defined
by, but still not rid of, colonial patterns of rule and dominance. As such, and
rather than producing a unified theoretical framework, the book opens new con-
ceptual trajectories to studying how nations, political unions, geographic regions,
or different types of other groupings have coordinated reactions or contributions
to global crime control. Such entities could include formal political unions such
as the African Union and European Union, as well as the Commonwealth or other
organizations of countries tied together by history and language—often linked
to old empires, including those organized around big global powers that include
such as the US, China, and Russia. Playing out across different national engage-
ments, transnational patterns of cooperation and international institutions, the
relationship between material (here both in relation to physical force and financial
influence) and symbolic power (hard and soft power) in globalized criminal jus-
tice, and its relation to outcomes for law enforcement as well as those subjected
to crime control, needs further research. In this context, the story of the good
examples of the Nordics also opens for more difficult, but likely just as important,
questions about the obstacles and opportunities structured by the reproduction of
bad examples tied to ideas and practices seen as iterations of counterproductive or
repressive crime control, including how they affect the strategies of the agents in
perceived reverse role model countries or contexts.

At a more empirical level, the contributions of the chapters fall in two broad
categories that also structure the book. The chapters either focus on practices or
promotions of Nordic criminal justice. By practices, the book refers to the patterns
of coordination of criminal justice that underpin Nordic criminal justice debates
or practices that have come to be associated with the Nordics. These chapters
look into the complexities and the contradictions of Nordic approaches, how they
came to be established, their underlying ideas and norms, modes of political coop-
eration and debate, and to what extent particular practices actually distinguish
themselves in international perspective. This category of chapters highlights the
ways in which Nordic criminal justice was written into larger transnational and/
or international developments, both responding and contributing to them. By pro-
motion, the book refers to explicit acts of importing or exporting Nordic criminal
justice systems as role models—at times, but not always, utilising ideas of excep-
tionalism. These patterns of promotion have both an internal Nordic dimension,
as Nordic criminal justice stakeholders branded themselves with respect to the
outside world, and an external dimension, as Nordic systems are mobilized as
role models in other countries and regions. These two categories indicate the main
focus of the individual chapters, while perspectives, themes and patterns also cut
across them.

The chapters’ empirical contributions particularly stress the importance of
temporality and context. In different ways, the contributions of the book under-
line the importance of understanding Nordic criminal justice as linked to differ-
ent temporal periods. Generally, the chapters identify and analyse three different
periods. The first is that of the construction of Nordic criminal justice, meaning
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here intra-Nordic debates about criminal justice and coordination across countries
in the region. This period is rooted in the solidification of bureaucratic states with
extensive criminal justice apparatuses in the region during the early to mid-20th
century. The second follows the golden age of the Nordic welfare states—the
heyday of Scandinavian international solidarity and a continuation of intra-Nor-
dic criminal justice debate and coordination. Finally, the chapters analyse a third
period characterized by the rise of the regulatory state and neoliberal welfare state
reform,* as well as intensified globalization that put internal regional coordina-
tion and thinking of criminal justice under pressure. At this crossroads between a
Nordic region in which regional cooperation and welfare states were weakening,
agents within the Nordic states were able to refashion themselves as proponents of
human rights, the rule of law and gender equality on the world scene. The interna-
tionally established position then boosted their symbolic and moral value, which
radiated back to domestic audiences.

As is evident from this book, criminal justice was one of the domains for the
Nordic states to fashion themselves into brands that could be promoted abroad—
both at the official diplomatic level of foreign policy and in more informal lines of
collaboration outside of the public eye. As several chapters highlight, the invoca-
tion of the Nordics as particularly ‘moral’ has played a central role in branding
practices of various criminal justice policies. This may mean that Nordic wel-
fare state logics in the area of criminal justice take on the language of morality
when they are exported out of the nation-state. Moreover—as demonstrated by
the book’s temporal perspective—it appears that the Nordic export of criminal
justice policies are increasingly legitimated through claims to morality, tolerance,
and human rights, as the promotional value of the Nordic welfare state on the
international arena seemed to dwindle.

An overview of the volume
Part 1: Practices of Nordic criminal justice

Defending the North and exporting its criminal justice: the
reproduction of Nordic criminal justice cohesion in a global world

Mikkel Jarle Christensen’s chapter sets the scene for the edited volume by ana-
lyzing an important site of scholarly and practical debate on Nordic criminal
justice. The chapter analyses articles published in the Nordisk Tidsskrift for
Kriminalvidenskab (NTfK) to trace the origins and transformations of cross-
Nordic debates about criminal justice. Analyzing the NTfK across half a cen-
tury, the chapter provides a unique insight in the making and breaking of a
welfarist Nordic coordination and thinking about crime control. After WWII,
the journal embodied the close link between academia and practice, which was
foundational for the journal and Nordic criminal justice and criminology. It was
a privileged site for discussing social engineering through crime control seen
as instrumental in the endeavour of building a better society. During the 1970s,
however, the intimate relationship between academics, practitioners, and policy
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makers, previously represented on the pages of the NT{K, was dismantled. The
change meant that the journal lost its former centrality for policy debates as
well as for academic career-making. In the 1990s, debates in the journal were
also challenged by the parallel internationalization of criminal justice and
scholarly production. This development, especially evident within the context
of the European Union, made former debates about Nordic coordination and
regional unity less topical at the same time as scholarly careers increasingly
relied on publishing in international rather than Nordic journals. During the
same time period, articles emerged on Nordic exceptionalism, discussing how
Nordic crime control could be exported, drawing on its tacitly assumed privi-
leged status. In this way, debates in the journal mirrored how Nordic criminal
justice was imagined and promoted as an exceptional good in a context where
this exceptionality seemed to refer to a world of yesterday and was increasingly
called into question in scholarship, a scholarship that was itself moving away
from the Nordic.

Shaping Nordic punishment: penal exceptionalism and the
correctional revolution at Ringe Prison in the 1970s

Peter Fransen and Peter Scharff Smith likewise pursue an empirical historical
approach in their fascinating account of Nordic punishment as shaped by the
‘correctional revolution’ at one Danish prison in the 1970s. The chapter docu-
ments the twists and turns of the historical evolution of the Ringe prison project,
which came to include self-catering, prison officers without professional training,
mixed sexes on prison wings and other practices considered radical at the time.
Intriguingly, rather than reading the development of such ‘exceptional’ practices
as a product of the dominant rehabilitative ideal of the social democratic welfare
state, Fransen and Smith’s innovative argument is that the penal reforms at Ringe
prison was part of an international rights revolution, which among other things
helped set up the principle of normalization as a guiding principle for reform.
The principle of normalization stressed the civil rights of prisoners and mobilized
local health care, education, and employment services to improve living condi-
tions within correction facilities. Although there is nothing specifically Nordic
about the principle of normalization and the so-called right revolution was interna-
tional in scope, Fransen and Scharff Smith consider the Nordic welfare state as an
important backdrop and fertile ground for its development and traction in shaping
Nordic punishment. They raise important questions about the embeddedness of
Nordic exceptionalism in the global, and how particular practices and ideas were
shaped around larger globalized trends rather than particular national distinctions.
At the same time, they demonstrate the importance of specific actors—here, indi-
vidual leadership in the Danish prison service—who were willing to break with
the Danish penal tradition and implement novel practices in a highly localized set-
ting. As such, their chapter provides a much needed empirical analysis of Nordic
punishment in international and local perspective, where the association between
Nordic penal exceptionalism and the Nordic welfare state is called into question.
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Nordic perspectives on international criminal law
and international humanitarian law

In the following chapter, Mark Klamberg provides an analysis of Nordic legal
practices in relation to the globalization of international crime control. Alongside
their reputation as penal role models, Nordic criminal justice is also increasingly
influenced by new forms of international and transnational crime control, includ-
ing legal institutions and legislation. Klamberg offers a detailed account of how
the respective Nordic governments have imported and implemented two bodies of
law regulating and criminalizing individual acts in war and conflict: international
humanitarian law (IHL) and international criminal law (ICL). Through a country-
by-country comparison, the chapter provides a detailed overview of Denmark,
Finland, Norway and Sweden’s implementation of IHL and ICL, of prosecutorial
discretion, jurisdiction, and government involvement in investigations and pros-
ecutions, and of cases being investigated and adjudicated by courts on so-called
atrocity crimes in the Nordic countries. While finding important differences and
legal characteristics among the countries, including at what time they adopted
international legislation in their domestic statues, Klamberg finds an overarch-
ing common Nordic approach to IHL and ICL. This is explained by a common
historical and cultural heritage as well as by conscious and close Nordic co-oper-
ation in the field of legislation, positioned in between the continental European
law tradition and the Anglophone common law tradition. Demonstrating how the
Nordics have responded to and engaged with new global developments, Klamberg
suggests that, in a global comparison, the ‘Nordic approach’ shows how domes-
tic investigation and prosecution of international crimes have been successively
imported and integrated into existing structures of criminal justice. The chapter
thus illustrates one of the ways in which Nordic criminal justice practices merges
with global developments, importing legal practices while at the same time show-
casing their support and engagement with international and transnational criminal
Jjustice.

Part 2: Promoting Nordic criminal justice

To be both in the world and yet not of it: Swedish
drug policy and the international context

Henrik Tham and Johan Edman’s contribution deals with the official Swedish
stance on drugs in international context. Sweden has, also in comparison to other
Nordic countries, maintained a particularly high profile internationally, as the
‘Swedish model” came to signify a restrictive zero-tolerance approach to drugs.
As the authors document the rise and fall of this particular ‘brand’ on the inter-
national arena, they provide unique insight into the strategic nation-branding of
criminal justice policy abroad and its relationship to domestic logics and policy
effects ‘at home’. Although Sweden during the 1990s was ‘the self-proclaimed
star of international drug policy’, its influence on the policies of other countries
was negligible. But the effects within Sweden was however considerable, as the
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international status made it possible to portray the distinctive Swedish drug policy
as a success, despite adverse policy outcomes in terms of drug use and drug-
related deaths. Their analysis shows that nation-branding in foreign policy—also
of criminal justice policy—may simultaneously speak just as much to national as
to international audiences. This though-provoking finding is not the only insight
offered by this rich text. Two additional points are worth mentioning. First, and as
indicated by several of the other contributions in this book too, Sweden’s compar-
ative success in branding itself as a role model internationally follows a distinctive
temporal curve. Sweden, arguably alongside the other Nordic countries, seem to
have ‘peaked’ in terms of international standing in the 1990s only to adapt a more
defensive line in the following decades. When the promised success of the harsh
drug policies failed to arrive, the official Swedish stance on the international arena
increasingly resorted to more loosely defined goals backed by a rhetoric based on
morality and human rights. This is a trend observable in the past two decades (see
in particular the contribution by Karlsson Schaffer and Tengwall) which inter-
sects with the self-portrayal of the Nordic countries as moral superpowers after
the demise of the welfare state and its redistributive ambition. While Tham and
Edman are not first to show the domestic orientation of foreign policy, their con-
tribution is an original and fascinating account of the multi-layered meaning of
Nordic criminal justice policy going global.

Swedish, Nordic, European: the journey of
a ‘model’ to abolish prostitution

Isabel Crowhurst and May-Len Skilbrei trace another key Nordic criminal justice
export, namely the international export of prostitution policy from the Nordics.
By focusing on the ‘Swedish model’—the approach whereby the buyers as
opposed to the sellers of sexual services are criminalized—the chapter discloses
the complexity of actors, discourses, and logics at play in the policy transfer of
the model originally conceptualized as first Swedish, then Nordic, later as pan-
European and ultimately as the ‘end-demand’ or ‘gender equality’ model. While
the approach was further removed from its origins, the symbolic capital of the
‘Swedish model’ remained. Demonstrating the progressive internationalization of
the Swedish model and its subsequent transformations, the chapter offers crucial
insights into how this particular export of criminal justice policy takes on a life
of its own, as it travels between countries and is adopted by new political actors.
Rather than a uniform set of regulatory interventions, the politics of promoting
the ‘Swedish model” was centred around a highly normative discourse of gender
equality, which was utilized as a competitive advantage along with the Nordic
flair. At the same time, the model was increasingly 'out of touch' with the politi-
cal realities in the contemporary Swedish society, often in the name of gender
equality. It was questioned by sex worker advocacy groups, and the detrimental
consequences on foreign nationals and its heterosexual normativity appeared no
longer tenable. Crowhurst’s and Skilbrei’s chapter raises several critical questions
about the political economy of criminal justice policy exports, including, notably,
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about ‘what’ is really promoted by and as Nordic criminal justice: criminal justice
practices and policies, or discursive imaginaries of Nordic approaches?

A cult(ure) of intelligence-led policing: on the international
campaigning and convictions of Danish policing

David Brehm Sausdal’s chapter delves into imaginaries of Nordic policing, as he
pertinently probes the ‘content’ of branding in a domestic institutional context.
His contribution focuses on the Danish police’ branding of themselves as at the
international forefront of intelligence-led policing, and the embeddedness of such
branding practices in the everyday work of the police. The call for intelligence-
led policing originated in the US and the UK in the early 1990’ and has echoed
across the globe ever since, also finding its way into Danish police. While high-
ranking police officers project an image of the Danish police as being at the fron-
tier of intelligence-based policing, Sausdal’ ethnographic research among rank
and file police officers tell a different story—one in which the police do their work
‘as usual’, decoupled from the top-down policy focus on ’intelligence-led polic-
ing’. His analysis highlights the complexity of representation in Nordic criminal
justice, demonstrating above all gaps and inconsistencies of images projected at
international conferences, as well as within the organization. In this case, Sausdal
finds, the branding of the Danish police as exceptionally modern and efficient,
at the forefront of intelligence-led policing, appear inevitably as ‘without con-
tent’. The Danish police operate as moral entrepreneurs involved in the business
of imposing policies and worldviews on themselves and on international others.
They believe in ILP and brand themselves as ILP vanguards, although they do
not seem to know what it is that they believe in. His chapter thus provides a new
empirical dimension to the critical literature on nation branding that view brands
predominantly as ‘simulacra’—copies without originals, which nonetheless mate-
rialize in transnational commercial landscapes designed to extract profit.*’

Nordic penal humanitarianism. status-building,
brand-alignment, and penal power

Concerned with moral authority as “profit’, Kjersti Lohne’s chapter offers an anal-
ysis of how Nordic penal exceptionalism fares outside the national welfare frame
of criminal justice. By analyzing Norway’s engagement in international criminal
justice, she argues that the notion of Nordic penal exceptionalism has become
part of a politics of branding the Nordics as particularly ‘good punishers’ at the
international level, representing both competence and ‘humanity’ in penal pol-
icy. Through these branding practices, she suggests, Norway’s ‘penal aid’** and
other forms of penal engagement gains particular value for international export
and engagements in international politics. The analysis is based on a conceptual
framework that merges criminology with international relations theory. First, she
emphasizes the role of ‘status’ as a differentiating feature in international soci-
ety, and one that middle-size powers, such as Norway, can claim through moral
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authority. Second, she asserts that such moral authority is incrementally claimed
through practices of branding, and specifically, by aligning brands of Nordic
exceptionalism in foreign policy engagements such as human rights policy, peace-
building, development aid, women’s rights, and humanitarian policy. Lastly, she
builds on the notion of ‘penal humanitarianism’* as an explanatory concept for
understanding how humanitarian logics facilitates the travel and expansion of
penal policy beyond the national frame of justice. Lohne presents an analysis of
Nordic criminal justice as a form of penal humanitarianism, whereby Nordic penal
power is put to use as a form of soft power and positioning at the international
level. By doing so, her contribution raises interesting questions of how punitive
approaches can emerge and expand from and beyond the Nordic welfare state.

From model to problem: the demise of Sweden’s anti-torture brand

Similarly, Johan Karlsson Schaffer and Axel Tengwall probes into some of the par-
adoxical features embedded in Sweden’s brand as a ‘penal do-gooder’, both domes-
tically and internationally. Specifically, the chapter offers important insights into
both practices and promotion of Nordic exceptionalism by focusing on the demise
of Sweden’s anti-torture brand in an international legal context. As the authors point
out, in the late 1980s, Swedish authorities and political elites took pride in Sweden
being the first state to ratify the United Nations Conventions against Torture (CAT)
and one of the states whose ratification brought the Committee for the Prevention
of Torture and Inhuman or Degrading Treatment or Punishment (CPT) into force.
However, based on an empirical analysis of CAT and CPR’s reports and official
government responses from the late 1980s through the 2010s, the authors show
how Sweden’s anti-torture practices are initially put forward by the committees
as models for other countries to follow, yet incrementally come to be seen as con-
ducive of problematic practices. The contribution provides insight into the norma-
tive discrepancy between international promotion and domestic practices of human
rights in Sweden. Moreover, the chapter’s detailed temporal reading of committee
reports discloses both shifting understandings and problematizations of torture, but
also of Sweden’s criminal justice system and penal practices as seen from the out-
side. Despite a notable shift in the early 2000s, as the criticism of CAT and CPR
toward Swedish practices increased, following certain key events such as police
brutality at the 2001 EU summit in Gothenburg and the Swedish government’s par-
ticipation in the CIA-organized rendition flights of alleged terrorists, the Swedish
‘do-gooder’ brand remains surprisingly sticky. While the demise of Sweden’s anti-
torture brand can be seen to signify an end to the previous ‘politics of international
virtue’, the stickiness of Sweden’s ‘good state’ brand indicates the affective influ-
ence of such brands and its embeddedness in what Chris Browning has analyzed as
a ‘fantasized notion of Nordic identity’ (2021: xx).

Through Scandinavia, darkly: a criminological critique of Nordic noir

Keith Hayward and Steve Hall close our book by probing further into the affective,
fantasized realm of the Nordic. Theirs is a cultural criminological critique of the
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Nordic noir genre—a Nordic brand with remarkable commercial success internation-
ally—and of the imaginaries of Nordic society, ultimately revealing troubled politi-
cal and social conditions. From its ‘lofty cultural perch’, Nordic noir challenges the
image of the Scandinavian welfare state and of their criminal justice systems as role
models, exposing the systems’ flaws and repressive tendencies. Alongside its bleak
spatial aesthetics, gloomy atmosphere, and psychologically troubled lead characters
(personified by Lisbeth Salander in Stieg Larsson’s Millennium trilogy), a critique
of the Scandinavian welfare state model is a characteristic feature of the genre,
‘allow[ing] consumers to glimpse the “gritty reality” of Scandinavian society’.
However, bridging cultural criminology with an ultra-realist approach, the critique
of Hayward and Hall moves on to consider Nordic noir’s contemporary representa-
tions as reflections of a legitimacy crisis of the welfare state model. Today, the genre
has retreated into sensationalism and nostalgia, existing more in the realm of fantasy
than in reality. Hayward and Hall see this as a reflection of a form of political impo-
tence, ‘a psycho-cultural cul-de-sac’, where sensationalist fantasy becomes deflec-
tion rather than critique. As such, we can only hope that this chapter, alongside the
rest of this book, succeeds in its attempt to scrutinize whether a specifically Nordic
form of criminal justice still has a distinct meaning in a broader global context, who
might be advocating this meaning and for what purpose.
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1 Defending the North and
exporting its criminal justice

The reproduction of Nordic criminal justice
cohesion in a global world

Mikkel Jarle Christensen

Introduction

Most perspectives on Nordic exceptionalism were produced outside of the Nordic
countries themselves.! Ideas of exceptionalism focus on the similarities between
Nordic criminal justice when compared to other crime control and penal systems.
Relatedly, but not necessarily building on comparative ideas of exceptional-
ism, specific Nordic debates and practices within Nordic countries have helped
stimulate perceptions of cohesion between national criminal justice systems in
the region. Such discussions were produced as part of linked academic, political,
and practical initiatives, networks, and patterns of collaboration. As such, internal
Nordic perceptions of regional criminal justice cohesion are historical products
that were created and reproduced in specific political and professional contexts.
The production of ideas of Nordic cohesion was often linked to formalized forms
of cooperation and coordination or to distinct venues or outlets. One important
outlet has been the academic journal Nordisk Tidsskrift for Kriminalvidenskab
(the Nordic Journal of Criminal Science or NTfK). Historically, this journal has
hosted important debates about Nordic criminal justice that cut across profes-
sional groups and perspectives.

Nordic debates and collaboration also took place outside of academic publish-
ing. In relation to political initiatives, a prominent example of Nordic coordination
is article 5 of the 1962 Helsinki Treaty. The article created a framework for har-
monizing criminal offences and their punishment, as well as the ability to inves-
tigate and prosecute crimes across Nordic boundaries.? Outside of formal, legal
regional coordination and cooperation initiatives, national political debates about
the justice sector in the region often, and almost automatically, reference other
Nordic systems and their solutions to specific challenges.* Nordic criminal justice
practitioners also work together to enforce criminal laws. This happens in the
investigation and prosecution of concrete cases that have cross-border dimensions
as well as at the top of the systems. For instance, the heads of the Nordic pros-
ecution services meet annually. There are also collaborative networks in Nordic
academia. The Meeting of Nordic Jurists, focused on general law issues includ-
ing criminal law, has existed since 1872 and the Scandinavian Research Council
for Criminology (NSfK) was established in 1962 by the ministries of justice of
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Denmark, Finland, Iceland, Norway, and Sweden. The mission of NSfK is to con-
duct and support criminological research and advise governments in Nordic coun-
tries. Collectively, these patterns of cooperation and supporting discourses cut
across politics, practice, and academia. In a larger context, ideas about regional
criminal justice cohesion are likely linked to wider perceptions and practices of
the Nordic welfare states, their culture, and history.

This chapter investigates debates on Nordic criminal justice in the centrally
placed NTfK between 1949 and 2017. Situated at the professional crossroads
between academia, practice, and policy building, the N7fK was emblematic of the
development of Nordic perceptions about regional criminal justice and the cohe-
sion between national criminal justice systems as they have played out since the
post-WWII era. Analyzing the articles published in the NTfK, this chapter contrib-
utes a critical analysis of the changing role and status of the journal over the stud-
ied period. In this period, the journal went from the central site of Nordic criminal
justice debates to become a more marginal outlet that came under pressure from
international journals and the broader value attributed to international publica-
tions in the academic system. This change was linked to ideas of Nordic criminal
justice increasingly being contrasted to European and international criminal jus-
tice perspectives and initiatives that accelerated from the 1990s. Debates in the
NT/K reflected these changes and at times explicitly pushed back against them. As
such, debates in the NTfK helped co-construct and reproduce perceptions about
Nordic criminal justice, including its place in an increasingly globalized world
where it could be marketized and promoted, despite being weakened due to glo-
balization itself.

This chapter comprises four sections. The first section briefly outlines the theo-
retical framework of the chapter, its methods, and data. The second section zooms
in on the disciplinary battles that characterized the N7fK and how they played
out over the four different temporal periods into which data was coded. The third
section investigates, again following the four time periods, the contest to define
Nordic research objects and perspectives and to defend the Nordic perspective in
an increasingly globalized world. Finally, the chapter concludes by situating the
debates of the NTfK in the wider context of Nordic cooperation, competition, and
nation branding.

Theory, method, and data

Theoretically, the study is inspired by sociological tools developed around ideas
of conceptual frames* combined with ideas about how such frames are connected
to the position of the agents that use and develop them in a given social space.’
Scholarship on the use of frames has been used to highlight the existence of spe-
cific conceptual frameworks,® and how such frameworks help set the agenda on
specific social (or legal) issues. Inspired by the sociology of Pierre Bourdieu and
others, the article links such conceptual frames to the agents that produce and
reproduce them. In this case, these agents have particular, often professional,
stakes in Nordic criminal justice, whatever this might mean to them. While the
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analysis will stop short of investigating in detail how individual positions and
position-takings visible in publications in the N7fK were tied to power balances
in national fields, the analysis contributes insights into the different professional
profiles that publish in the journal and how they change over time.

At a collective level, analyzing differences in the representation of specific
professional groups, including different types of practitioners and academics as
well as policymakers, allow the chapter to analyze how the NTfK changed over
time and how this is reflected in debates in the journal. The journal publishes
articles in the different Nordic languages, some of which are similar or at least
readable by natives of other countries. This is not the case, however, for Finnish.
Publications from Finland were often written in Swedish, or later in English, to
be readable by a broader Nordic audience. English articles began to appear in the
journal in the 1990s. As part of these developments, as well as in the debate about
Nordic criminal justice systems generally, discussions in the journal addressed
questions of Nordic cohesion directly and indirectly. Debates helped stimulate
conversations about national criminal justice systems, and the similarities and dif-
ferences between them. Publishing in the journal, professionals (importantly both
academics and practitioners as well as, to a lesser extent, politicians) produced
ideas about criminal justice that targeted a Nordic audience and, at times, explic-
itly distanced themselves from more international conceptions of how criminal
justice ought to be practised and studied. In other words, the journal is analyzed
as a site of production, reproduction, and transformation of conceptual schemes of
what constitutes Nordic criminal justice, its cohesive dynamics, and who is seen
as legitimate professional participants in its discourses and practices.

The dataset analyzed in the chapter consists of all digitally available articles
published in the NTfK between 1949 and 2017. The articles were collected from
the website of the journal.” Although the overall data quality is good, several early
years are incomplete (typically lacking one issue—in a few cases more). In total,
the material includes 1.123 articles. Other types of texts such as book reviews,
editorials, and comments were excluded. To analyze temporal developments,
the articles were grouped into four different periods that cover approximately
the same number of years. These periods cover 1949—1966 (a total of 229 arti-
cles), 19671983 (285 articles), 1984-2000 (313 articles), and finally 2001-2017
(296 articles). The slightly lower number of articles in the first period reflects the
poorer data quality (the years 1954-1957, for instance, are missing). The first
layer of coding covers these four periods. The articles were coded in two addi-
tional layers. The first coded the professional perspective of authors publishing in
the NTfK. This coding enables the article to analyze changing representation of
professionals publishing in the NTfK and how it affected perspectives on criminal
justice in the journal. The categories of this layer of coding were legal scholarship
(this category being disaggregated into academics and practitioners), criminology
and sociology, medicine, psychology and psychiatry, contributions from humani-
ties and political science, and a final one that dealt with political contributions.
The second layer coded the perspective of the article, more precisely the kind of
topic it addressed. Five categories were created covering articles that dealt with
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national or Nordic problems communicated in the N7fK to a Nordic audience.
Two other categories coded for European or international topics. The fourth cat-
egory includes comparative articles or articles that imported ideas and concepts
and deployed them on a Nordic phenomenon. The fifth category coded for articles
whose main topic was related to theoretical discussions.

To ensure the quality of the coding, inter-coder reliability tests were conducted
on samples of articles. Using these tests, as well as having two researchers con-
struct the original coding scheme, the categories were adapted in several iterations
until they stabilized. Early versions of the coding and analysis were also work-
shopped in the group of scholars that contributed to this edited volume. In addi-
tion to the coding, a number of texts were read manually to support the analysis of
the article. The coding and qualitative reading allow for a diachronic analysis of
who published in the N7fK and what their object was. In other words, the perspec-
tives of these authors and their texts serve as the point of entry for analyzing how
Nordic perspectives were co-created through the social and collective process of
scholarly publishing. The journal was a hub for professional exchanges on Nordic
criminal justice and for calibrating exactly what this meant.

Before Nordisk Tidsskrift for Kriminalvidenskab

The Nordisk Tidsskrift for Kriminalvidenskab was established in 1949 by
the Nordic associations for criminal science, the oldest being the Danish one
established in 1889. A similar association was created in Norway in 1892, the
Swedish association was formed in 1911, the Finnish in 1934, and the Icelandic
in 1949 (following independence from Denmark in 1944).% The NTfK itself was a
revamped version of the Nordisk Tidsskrift for Strafferet that had been published
since 1913 under the aegis of the same associations. This journal had links to a
previous initiative, Nordisk Tidsskrift for Feengselsveesen, og ovrige penitenticere
institutioner, organ for den nordiske Penitenticerforening published from 1889.
Professionally, early contributors to the creation of a new criminal science
were mainly lawyers and medical doctors—including psychiatrists—the lat-
ter inspired by a larger international movement that aimed to explain criminal
behaviour through emergent scientific studies of body and mind, a movement
that went back to early phrenology whose most celebrated proponent in the
late 1800s was Lombroso. The creation of Nordic associations of criminal jus-
tice research were in dialogue with wider international currents that included
the 1889 creation of the Union internationale de Droit pénal formed by the
Franz von Liszt, Adolphe Prins, and Gerard van Hamel and continued in 1934
as the L 'Association Internationale de Droit Pénal (AIDP). In addition to inter-
national professionalization, early Nordic exchanges on criminal justice partly
built on other initiatives, including the Meetings of Nordic Jurists that began
in 1872 and are still ongoing.’ Inspired by similar initiatives in Germany and
England, the meetings aimed to create stronger coordination and approximation
between laws passed in Denmark, Sweden, and Norway (in union with Sweden
until 1905). Finland joined after independence in 1918. The meetings between
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lawyers counted both practitioners and academics and were connected ideologi-
cally to a wider political idea of a union between Scandinavian countries that
was briefly in vogue in the 1840s and 1850s, but was effectively ended with the
second Prussian war of 1864 which Denmark fought alone and lost.!” None the
less, the impetus from this initiative continued at the level of legal coordina-
tion and led to a range of different topics, especially in commercial, but also in
criminal, law.

The period in which Nordic cooperation became a political and professional
priority was also characterized by justice sector reforms in countries either tran-
sitioning from absolutism or developing new forms of independence and govern-
ance. In the second half of the 19th century, the 1849 Danish constitution began
a slow reform process that would culminate with new criminal laws in 1866 and
1930, and a new administration of justice bill in 1919. Finland and Iceland were
transitioning into independence when their unions of criminalists were formed,
and Norway and Sweden peacefully dissolved their union in 1905. Alongside
these larger political and societal changes, criminal justice became the object of
scientific study, and new academic disciplines arose around the study of crime, its
causes, and the effects of the criminal justice system itself. Social science pioneers
often belonged to either the legal or the medical field, as was the case, for instance,
with the criminological perspectives spearheaded by the Danish prison doctor,
Christian Geill."" These professional dynamics—in which legal academia, legal
practitioners, and medicine were dominant—remained active as the revamped
NT/K began publication in 1949.

Disciplinary battles in the NTfK

Over the span of the 68 years of publications studied for this article, a range of
different professionals published in the N7fK. The professional representation of
different types of criminalists is important for understanding what types of topics
and debates characterized the journal at different times. In general, the temporal
development of the journal has two different dynamics. One was related to legal
scholarship. Articles written by legal professionals were and remained the larg-
est category throughout the four time periods, but the balance between articles
written by legal practitioners and professional academics changed considerably
towards the dominance of the latter. In addition to this development, the medical
sciences moved into the background as other disciplines, especially criminology,
gained traction. The analysis will begin by studying the latter dynamics to debunk
how the balance between professionals changed and how it reflected and impacted
the role of the journal in the larger context of contributing scholarship relevant to
the welfare state.

The early issues of the NTfK featured a significant number of articles writ-
ten by the emerging disciplines of psychiatry or psychology, the latter building
on a longer institutional tradition than the former. These articles were especially
prevalent in the first studied periods (57 were published between 1949 and 1966
and 54 were published between 1967 and 1983). Early medical and psychiatric
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articles aimed to be scientific, but also reflected contemporary attempts to explain
complex phenomena through nascent methods. These articles mirrored debates
on how to perceive the criminal that reverberated in European criminology and
criminal science at least since Lombroso.'? Depending on whether the criminal or
criminal behaviour was seen as an innate or social problem (the answer for medi-
cal sciences often landing somewhere in the middle of these two positions), the
proposed remedy varied. In this context, the medical sciences generally focused
on how to treat the criminal and on deploying legal and medical technologies to
curb new crime. In this process, publications were not always particularly worried
about the rights of the individuals seen as criminals or outcasts.

One emblematic article is a 1950 piece on the tattooing of women'® written by
Chief Physician, MD, Max Schmidt. In the paper, Schmidt argued for the criminal-
ization of tattooing of women and children on the grounds that ‘The vast majority
of the population finds tattooing of women as being clearly hideous and repugnant,
and this is the case even far into the ranks of the prostitutes’. The ban was ‘natu-
rally’ not to include men, but was portrayed as a way to ensure the resocialization
of women who had fallen outside of civilized society into crime and prostitution.
Another text from the same period, written by Niels Pape of the Danish Ministry
of Justice’s (MoJ) psychiatric clinic analyzed what was identified as the pernicious
urge to steal among women going through the climacteric.'* Whereas these exam-
ples were admittedly outliers in terms of the problems they addressed, they were
typical for the wider ambition of the medical sciences in this period and its aim of
changing behaviour on the basis of clinical and medical tools.

The 1950s and 1960s also saw the emergence of new thinking on resociali-
zation and at times medicalization of different criminal groups, including pros-
titutes, typical of the emergent welfare state. A 1965 article, written again by
employees in the Danish Mol psychiatric clinic (this time a co-authored piece
with a male and a female author), argued against the criminalization of prosti-
tution and presented alternatives in the form of internment in institutions. This
would enable psychiatric monitoring of the progress of young women who were
the object of the study as an alternative to criminalization.'® However, while there
was a close relationship between legal and medical science in the early years
of the welfare state, an exchange in which early criminology was tested, medi-
cine would become a less frequent contributor in the later N7fK. In the two later
periods, only 36 and 17 medical articles were published. This decline was likely
linked partly to the delegitimization of medical and etiological explanations of
crime and criminal behaviour, and partly to the emergence of criminology as an
independent academic and practical discipline that helped establish a wider intel-
lectual shift toward the perception of crime as a social problem (Figure 1.1).

The decline in medical and psychiatric texts corresponds with the institu-
tionalization of criminology and the effects of the anti-psychiatric movement
of the 1960s and 1970s.'* The pushback against medicine and psychiatry mir-
rored a larger professional rebalancing in which the discipline of criminology,
oriented around social explanations of crime, became increasingly influential
and the medical discipline to a large extent retreated from the criminal justice
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Figure 1.1 Medical v. criminological publications in the four time periods.

field. Anti-psychiatry also allowed the new discipline of criminology to distance
itself from what was partly its own history, having been pioneered in jails and
psychiatric wards by medical professionals as well as legal scholars. The surge
of criminology was linked to the perception of the translatability of its research
results into policy, something that was again part of a larger conjuncture of social
engineering that was strong in this period, as was also written into the purpose
of the Scandinavian Research Council for Criminology founded in 1962. Due
to the shared idea of the type of knowledge criminology, at least some forms of
criminology, ought to produce as tailored to the needs of the system it studied,
criminologists were employed also in the criminal justice system. In a Danish
context, the links between criminological knowledge produced in academia and
in practice led to the creation of a particular research unit under the Ministry of
Justice in 1997/1998. This office was built on a proximity between mainly crimi-
nological scholarship and the production of institutional knowledge on which to
base criminal policy. As a result, this unit focused on identifying and analyzing
national problems. As such, the criminologists publishing in the N7fK pushed
back against the medical sciences, but also partly inherited a research focus that
serviced the criminal justice system of the welfare state. This gave the discipline
an important strength, but also led to criticism from within the discipline itself.
As criminology grew, important fault lines were visible in theoretical and
methodological struggles. As criminology became institutionalized, some schol-
ars fought back against the dominance of perspectives aimed at measuring the
effects of crime and criminal justice that typically had a close link to policy build-
ing. Shortly after the creation of main chairs in criminology in the Nordic coun-
tries, an article set out to locate “The Missing Sociology’ in Nordic criminology.
The 1976 article investigates in particular American criminology and its influence
on its Scandinavian parallel as it was built after the Second World War, criticiz-
ing the latter’s dependence on the former for leading to ‘theoretical paralysis’
(teoretisk handlingsforiamade).” According to Persson, himself a criminologist
and successful writer of crime novels, instead of crafting and testing new ideas,
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Nordic criminology was merely testing American concepts and theories and thus
ignoring the classics of sociology and the questions they might bring research-
ers to asking. Such questions would involve seeing crime as a product of the
society in which it emerged. Here in particular the materialist tools developed in
Durkheimian or Marxist thinking were overlooked. In opposition to the theoreti-
cal contribution of these thinkers, that had originally also been part of the study of
crime, criminology was being performed with the ‘left hand’,'® lacked reflexivity
and built on a ‘positivistic perception of individuals’ (positivistiska individsynen)"
that foregrounded criminal behaviour rather than the societal structures in which
crime occurs. While some Nordic criminologists, such as Aubert and Christie,
were highlighted as offering some important conceptual elements, they still did
not contribute an empirically based investigation of how societal structures struc-
tured crime and vice versa.

Alongside the movement away from medical sciences and increased influ-
ence of criminology, the representation of legal academic scholars—on the one
hand, legal practitioners; on the other, those that published in the journal—was
recalibrated. In the first period coded for this chapter, articles written by practi-
tioners often from the criminal justice system itself outnumbered those published
by academics. In later periods, legal practitioners, who had been influential in
the first periods of the journal’s life, became less active compared to academics,
something that demonstrates an increasing specialization in the legal field and an
increased distance between scholars and practitioners. Although the two remained
in dialogue, a closer analysis of the authors of articles shows how their dialogue
was also transformed (Figure 1.2).

Alongside the wider move towards social sciences, the academization of the
roster of legal authors in the N7fK is a testament to the growth of universities
and law faculties that expanded their student populations between five and seven
times as the welfare state was entrenched.?® This also weakened the direct link-
ages between criminal justice practice and academia and is visible in a decline
of practical and policy influence of the N7fK. In the first period covered by the
coding, for instance, practitioners included a range of high-ranking profiles who
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held some of the most influential positions in their respective systems, including
Supreme Court judges, directors of public prosecution, attorney generals, direc-
tors of police, directors of prisons and prison services, etc. In other words, there
was a strong link between the elite of the Nordic criminal justice systems (and the
justice systems as such) and the authors publishing N7fK. Through this homol-
ogy that tied the legal elites of the Nordic welfare states to the intellectual debate
about how to perceive and respond to crime and criminals, many of the core
debates about criminal justice that characterized this period took place in the
NT/K.

In the latest period (2001-2017), examples of practitioners publishing in the
NTfK can also be found, but their presence was far less pervasive and fewer of
them were in leadership positions. The practitioners with active publication pro-
files in this period were characterized, in particular, by the emergence of a different
group of authors whose career was tied to the research branches of different jus-
tice institutions. Such institutions count, for instance, research units in ministries,
in other government agencies, or in more independent organizations dedicated to
working with the prevention of crime such as the Swedish Brottsférebyggande
radet (The Swedish National Council for Crime Prevention). This development
mirrors the growth of academic staff in the engine room of the welfare state where
legally trained staff was joined by other types of professionals trained, for instance
in the police that increasingly employed academic staff in positions related to
crime analysis and organizational management.”’ While this recalibrated profes-
sional balance was visible in the professional profiles that published in the NTfK,
many articles still focused on contributing perspectives relevant to Nordic crimi-
nal justice institutions in which (or in the vicinity of which) they worked. As
such, many contributions depended on conceptual schemes that were linked to
criminal justice institutions of the welfare state and focused on having at least
potential practical or policy interest, for instance by supporting the move towards
knowledge-based crime policy that built on research results.?> This line of think-
ing originated outside of the Nordic systems, but were imported into them and tied
to the academization of the welfare state.

As part of this development, criminologists were perceived and to a certain
extent perceived themselves as tasked with contributing knowledge that had
direct value for society. It was in this context that Nils Christie underlined, on the
pages of the NTfK,* that remaining critical toward the system and the role of the
law remained pivotal for criminology. Maintenance of a critical stance was par-
ticularly important because the proximity to this system exerted a constant mate-
rial and symbolic pull on the discipline of criminology evidenced through funding
opportunities, or the less tangible expectations for criminological research com-
ing from its practical audience. However, this proximity was also being recali-
brated in the same period. Parallel to the process of professional diversification
and specialization that characterized Nordic welfare states, the close link that had
existed between the higher echelons of practitioners and academics regarding
how to organize, manage, and reform the criminal justice sector was slowly dis-
mantled. A similar point is made by Henrik Tham when he refers to the fall and
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rise of the interventionalist alliance.?* The NTfK was no longer the natural outlet
for dominant debates about the state and direction of Nordic criminal justice sys-
tems. Instead, the journal was dominated by academic practitioners, employed
both within the criminal justice system, in research units related to it, or in the uni-
versity sector, for whom the NTfK functioned as a scholarly outlet that allowed
them to publish within their field or subfield. As such, while many authors in the
journal shared with previous generations a pragmatic perspective on the role of
research as a tool that could generate knowledge about criminal justice systems
and thus help improve concrete aspects of their functioning and performance,
their contributions were increasingly tied to specific academic and disciplinary
submarkets, in particular legal scholarship and criminology.

Defending the North in a global world

Through the four time periods coded for this chapter, publications that took
European or international topics were few and far between when compared to arti-
cles that focused on Nordic criminal justice systems, as seen in the figure below
(Figure 1.3).

Generally, three types of international texts can be identified in the data. The
first focused on crime and punishment in other parts of the world and on introduc-
ing other criminal justice systems to a Nordic readership.”® The second assessed
international developments, for instance at the UN level or reporting from interna-
tional conferences, or the efforts to create new international institutions of crimi-
nal law and justice.?® The third type of text dealt with more abstract questions of
internationalised law.?” Articles taking on international and European topics saw
a slight rise over the course of the four periods. However, articles on international
issues declined after a brief peak between 1984 and 2000. On the European and
international stage, this period was characterized by a proliferation of new crimi-
nal justice initiatives.” This is only partially reflected in the NTfK, where publica-
tions on these developments remained marginal. Considering the readership and
traditional focus of the NSfK as a scientific and policy-oriented journal closely
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related to practices in and around Nordic criminal justice systems, the lack of
international texts is perhaps unsurprising. However, from another perspective
the relative absence of international and European criminal justice perspectives
in a period where these spaces saw intense institution building is striking. In the
same period as international criminal law institutions were being built, universi-
ties began attributing more value to international publications as part of successful
career paths. This would put the N7fK and its traditional focus on Nordic criminal
justice under pressure.

While there was an increase in the number of articles that concerned interna-
tional matters in the 1990s, some of which was driven by a 1994 special issue
the internationalization of crime and police/judicial cooperation beyond bor-
ders,” publications on international topics in the NTfK remained rare. This is
likely because scholarship on international issues is more likely to target outlets
that fit a more international publication profile in demand in the higher education
sector. Some such outlets were organized around Nordic networks. For instance,
outlets such as the Nordic Journal of International Law or the Nordic Journal of
Criminology (formerly the Journal of Scandinavian Studies in Criminology and
Crime Prevention) are likely to give access to a wider international audience.*® The
latter was created from a specific Nordic organization, the NSfK, mentioned also
in the introduction. Some authors publishing in the N7fK can also be found on the
pages of these Nordic journals and in more international outlets. This shows how
scholars often diversified their profiles to adapt to the increased demand to publish
internationally. While such strategies of diversification could explain some of the
lack of internationalized perspectives in the N7fK, initiatives around the journal
were set in motion to counter this development. In 1991, the Danish association
of criminalists established a sub-grouping for international and European criminal
law and EU law with the explicit goal of publishing articles in the N7fK. This
group counts both legal scholars and practitioners.’! The creation of this group
clearly mirrors wider conjunctures of internationalization. However, this group
does not seem to have made a permanent dent in the dearth of internationalized
perspectives in the journal.

The lack of international perspectives was likely also linked to the traditional
role of the NTfK as a meeting place between scholarship, practice, and policy
building. From this perspective, international and European criminal justice can
easily be seen as a marginal affair with little potential effect on national or regional
affairs, a perspective that can be found also in the criminal justice systems them-
selves.”? A reason for the lack of European perspectives specifically could also
be the very different relations between the Nordic countries and the EU. Finland
and Sweden are full partners in Europol and Eurojust. Denmark has seen its rela-
tion to these institutions change somewhat after a 2016 national referendum that
formally pulled Denmark out of the two,* although a new cooperation agreement
fell into place in 2019.** Norway and Iceland are not part of the EU, but both have
cooperation agreements with Eurojust and Europol. Reflecting this heterogeneous
state of affairs, few practitioners wrote about European criminal justice affairs,
and scholars focused on EU criminal justice affairs often used other publication
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venues. The few scholars that did publish on European criminal justice in the
NT/K were usually employed in the university sector and also published on more
national and Nordic aspects of criminal justice as well as on international law.
Although the internationalization of academia was not reflected in the topics
written about in the NTfK, it did affect the journal. In the early 1990s, the NTfK
began publishing English summaries and, later, English abstracts for all articles.
However, despite this opening towards internationalization, many perspectives
remained focused on national affairs and actively defended this choice, pointing
to potential decreases in knowledge that could follow from intensified internation-
alization. In 1994, Flemming Balvig, then docent (later professor) of criminology
at the University of Copenhagen, Faculty of Law, published an article entitled
‘Criminology as National Counteraction’ (Nationalt modarbejde).*® Balvig was
an active contributor to the N7fK and member of the NSfK where he served as
chair from 1998-2000, and also published also in other Nordic and international
journals, for instance in the Journal of Scandinavian Studies in Criminology and
Crime Prevention and the European Journal of Criminology. The short piece
in the NTfK, while not opposed to international cooperation, sets forward two
dogmas for criminology. First, criminology ought mainly to collect its data from
national sources. Second, criminology ought to target national audiences with
research formulated as questions rather than solutions. As such, Balvig underlines
that criminology needs to build a deep understanding of national and local society.
In addition, a lack of knowledge of crime in the national society criminologists
themselves belong to is attributed, at least partly, to the increasing demand for
internationalization as an element in academic trajectories. In Balvig's perspec-
tive, the existence of professional pressures to publish in English or demands
that researchers spend part of their training abroad, thus not engaging with local
society, also entailed risks that scholars become ‘dumber and dumber’ and, in
fact, build less knowledge that could be shared with international colleagues.*® As
such, Balvig pointed to an important potential danger of internationalisation and
cautioned that criminology risked losing part of its value for national, and likely
also regional, societies as new globalised topics and career routes were developed.
Such warnings and pushbacks against internationalization were rare, even in a
journal focused on Nordic criminal justice. Despite their rarity, such pushbacks
underline the distance between Nordic and international/European topics and
professional perspectives. This distance and the emergence of new regional and
international institutions also led to calls for increased Nordic criminal justice
cooperation. A 2007 article by Gustav Moller, then judge at the Swedish Supreme
Court (Justitieradet), outlined the acceleration of criminal justice initiatives in
the EU and put forward the Nordics as an alternative. Specifically, Moller under-
lined how more intensified Nordic cooperation could entail that any criminal case
could be handled in the same way across Nordic countries, a level of ambition
that was not possible in the EU.*” A similar perspective is found in a 2014 article
with the title: “The Golden Age of Nordic Cooperation’. While its author, Per Ole
Traskman, professor of criminal law at the University of Lund and frequent con-
tributor to the journal, pointed to a decrease in Nordic criminal justice initiatives
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due to the intensification of other forms of regional cooperation (in particular in
the EU).*® He also highlighted the particularities of the closely knit countries in
the North. The cohesiveness of the Nordic countries ought not only to be appre-
ciated, but should also be marketed to international stakeholders: “We have to
value these (positive traits) and would do well to market them in the context of
international cooperation’.** These traits included ‘rationality, humanity, and gen-
eral value awareness (virdemedvetenhet), the quest to reduce the societal costs of
crime and to distribute them justly’. Traskman also noted that, if promoted abroad,
these values might provide a bulwark against nationalistic and populist currents
and other emotional calls for more repressive policies against crime and criminals.

Through such perspectives, mainly put forward by scholars and practition-
ers who had been in the Nordic criminal justice space for decades, conceptual
frames organized around ideas of the North as a region characterized by a specific
form of cohesion were reproduced and defended. The fact that scholars who had
invested a lot in Nordic criminal justice were also at the frontline of its defence
points to homology between the position of these agents and their position-taking
on Nordic cohesion and its potential. However, this reproduction also extended
to other agents and stakeholders. The reproduction of ideas of Nordic criminal
justice cohesion took place in a period that was characterized by increasing inter-
nationalization as well as the weakening of the alliance between scholarship,
practice, and policy building that has been central to the historic importance of the
journal. In this new context, ideas of Nordic cohesion were crafted into a potential
export rather than something that was more implicit to the stakeholders that pub-
lished the NTfK. As exemplified by the perspective of Traskman, when situated in
a global context, the value and potential of Nordic cohesion could also be turned
into a political tool that could be marketed internationally. As such, Traskman’s
article can be seen as an early example of what would later become Nordic brand-
ing projects, some of which are explored in this edited volume. Such forms of
branding infused Nordic criminal justice with a refreshed political importance at
the very moment when the linkage between politics, practice and academia had
weakened within the region.

Conclusion

Historically, the NTfK had an important role as an intellectual site in which ideas
and perceptions of Nordic criminal justice systems were built and developed.
With threads to previous regional journals and forms of cooperation, as well as
to other international networks, the journal was used by practitioners, academ-
ics and, to a lesser extent, policymakers, to analyze problems and challenges for
criminal justice in the different Nordic countries and to propose solutions for these
problems. Reflecting larger societal restructurings, the history of the N7fK was
characterized by a dual development that affected the articles published in the
journal and the representation of scholarly perspectives of its authors.

The first development was a rebalancing of professional groups publish-
ing in the journal. In the early periods of the journal, between 1949—-1966 and
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1967-1983, medical publications were numerous and exerted a strong influence
on debates, and legal perspectives were characterized by a tacit alliance between
practitioners and scholars that was dominated by the former. Both of these cat-
egories demonstrate the close link between the journal and the criminal justice
systems of the Nordic countries at a time when their welfare states were being
created and solidified. In the last two periods, 1984-2000 and 2001-2017, the role
previously played by medical sciences had been taken over by criminology and
other social, political, and human sciences had weaker links to the criminal jus-
tice system. Publications written by the leaders of these systems in the N7/K also
became less numerous. Over the same period, the balance between legal practi-
tioners and academics turned in favour of the latter, a development that helped
erode the access to practical and policy influence previously associated with pub-
lishing in the NTfK.

In addition to the academization of perspectives published in the NT/K, itself
related to a similar development in parts of the welfare and criminal justice sys-
tems, internationalization challenged the Nordic perception of criminal justice that
had been developed on the pages of the journal as well as around other cooperative
organizations and networks. The internationalization of criminal justice initiatives
and patterns of collaboration made Nordic attempts at coordinating and cooperat-
ing less valuable. The transformation of the wider international and transnational
context in which criminal justice plays out had significant effects on professional
practices linked to ideas of Nordic cohesion and unity. From being a practical and
ideological force in the region as well as on the pages of the NTfK, perceptions of
Nordic cohesiveness in criminal justice affairs were pushed to the side, as were
the professional investments of some of the agents that had helped reproduce it.
This led to pushback that pointed out how, especially seen from a specific Nordic
perspective, some important forms of national and regional professional knowl-
edge might be weakened or even lost with globalisation. However, parallel to this
relative weakening of Nordic perspectives and resulting criticism of the interna-
tional, Nordic criminal justice was reconfigured as a normative set of ideals that
could be marketed precisely to the global space that had been created around new
law enforcement networks, organisations, and practices. This marketing of Nordic
criminal justice was able to play on ideas of Nordic exceptionalism originally built
outside of the region. In a new global context, these external perceptions helped
support ideas about the value and specificity of Nordic criminal justice crafted
by internal stakeholders as they developed new symbolic and practical exports.
Through such exports, ideas of Nordic criminal justice went on the global offensive,
resuscitating in the process waning perceptions of its value inside of the region.
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2 Shaping Nordic punishment

Penal exceptionalism and the correctional
revolution at Ringe Prison in the 1970s

Peter Fransen and Peter Scharff Smith

Introduction

In 1974 the planning of a new Danish high-security prison outside of Ringe, on
the island Funen, was well underway and the construction committee pulling the
strings authored an internal note on the process and the future plans. Under the
heading ‘Basic principles’ the committee declared that the coming prison ‘should
be run with the greatest possible co-influence from officers as well as prisoners’.!
In this spirit the already appointed governor, Erik Andersen, planned to use his
prison staff in a novel manner in order to create a new kind of relational work
between officers and prisoners. To achieve this Andersen chose, and was granted
the authority to proceed with, a radical approach in the sense that he wanted to
staff his prison primarily with officers who had no previous experience working in
prisons (Andersen, 1977, p. 125.). A clear and conscious attempt to break with the
path dependency (as coined by Douglas North) of an otherwise very historically
rooted Danish prison estate (Smith, 2003).

Just by looking back at these few facts around half a century later, it imme-
diately becomes clear that something novel in the penal realm was taking form
in Ringe in the middle of the 1970s. At the time, four decades had passed since
the last new closed prison in the form of Herstedvester had opened in Denmark.
Herstedvester Prison had sported a new and comprehensive psychiatric treat-
ment model, and the ambition was to create something completely new and very
different this time around. Whereas Herstedvester and its (for a while) widely
acclaimed psychiatric methods marked the heyday of the rehabilitative model,
Ringe State Prison took a rather different approach where the rights and the auton-
omy of the individual prisoner played a much more important role. Among the
other revolutionary novelties in Ringe was the construction of numerous kitchens
where prisoners could cook their own meals, access to a private grocery store
inside the facility, as well as the decision to mix sexes on the prison wings. The
mixing of genders especially took the world’s press by storm when the prison
opened in 1976. Taken together, several of the elements in the regime at Ringe
State Prison came to lay the foundation for important contemporary Scandinavian
prison practices.
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In this chapter, we will, through a case study of Ringe State Prison, examine the
history of some of the key components of what has later been termed Nordic penal
exceptionalism (Pratt, 2008a, 2008b). We will also briefly discuss the degree to
which these can be associated, especially with a social democratic welfare state as
claimed by several scholars. Finally, we will look at the subsequent rise of penal
populism in Denmark, which has shaped the more recent history of Ringe State
Prison and left the original elements of exceptionalism in disarray.

Importing Nordic punishment practices?

Recent years have witnessed an intensive international interest in Nordic, and
especially Norwegian, penal practice. The Nordic countries are typically lauded
for their humane and rehabilitating practices and often the story goes that we have
the best prisons in the world. For example, Time Magazine has described Halden
Prison in Norway as the ‘the world’s most humane prison’ and The Atlantic hails
Scandinavian prisons as ‘a model for the rest of the world to follow’ (Smith and
Ugelvik, 2017, p. 4). We find these representations not only in international media
but also in popular culture. In Michael Moore’s movie Where to Invade Next, for
example, he goes to Bastoy Prison in Norway to bring their practices back to the
US. More recently, world famous musician David Byrne described the Norwegian
prison system and the country’s low rates of recidivism (the latter he ascribes to
the rehabilitative power of the prisons) as one of the world’s current ‘reasons to
be cheerful’ .2

Interestingly, the image from media and popular culture is to a significant
extent backed by academic research. The traditional example is criminologist
John Pratt’s two articles about ‘Scandinavian Exceptionalism in an Era of Penal
Excess’ where the main thrust of the argument was that the Nordic countries have
low rates of imprisonment and humane prison conditions and that these could be
explained by looking at the Nordic welfare state and their ‘cultures of equality’
(Pratt, 2008a, p. 119). In fact, Cavadino and Dignan, among others, had previously
argued that the Nordic welfare states produced less punitive penal regimes than
their conservative (Germany, for example) and especially their liberal counter-
parts (US, UK etc.) (Cavadino and Dignan, 2006). Several others have, in various
ways, made more or less similar arguments although with different empirical and
theoretical focal points (Wacquant, 2008; Lappi-Seppild and Tonry, 2011). The
same year as Pratt published his work on Scandinavian prisons, Lappi-Seppéld
did a thorough review of ‘differences in penal severity in industrialized coun-
tries’ and concluded that: “The most powerful predictors of moderation in policy
and practices are high levels of confidence in fellow citizens and in government,
strong welfare states, and consensus compared with conflict political systems’
(Lappi-Seppéld, 2008, p. 314 and 313).

In this chapter, we will initially address the relative lack of empirical historical
research that deals directly with the history of those prison practices that are nor-
mally associated with penal exceptionalism. Thereafter we will turn to our case
study of Ringe State Prison which is split into two sections about what happened
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before and after the prison opened. The latter section will include a thorough
discussion of the most novel elements in the Ringe Prison regime. As we shall
see Ringe State Prison helped shape important elements of what is today consid-
ered Nordic penal exceptionalism by putting the principle of normalization into
practice in hitherto unseen ways. Interestingly, the penal revolution in Ringe was
apparently not primarily a product of a social democratic welfare approach (as it is
often claimed in the literature) but was rather part of an international rights revo-
lution that helped create the principle of normalization. Finally, we will briefly
follow the history of Ringe Prison up until today, which prompts us to ask the
question of the fate and possible downfall of Nordic penal exceptionalism.

Nordic penal exceptionalism and its uncovered history

According to Pratt and Eriksson, the Nordic countries feature much better prison
conditions than the Anglophone world which, they argue, include more respect-
ful officer/inmate relations, more out of cell time, better food, and better material
conditions along with superior access to work and education (Pratt and Eriksson,
2013, pp. 8-21). However, some of the work on Nordic penal exceptionalism has
been criticized quite extensively by several scholars for ignoring or downplaying
problematic aspects of Nordic practices (Barker, 2012; Mathiesen, 2012; Smith,
2012). And indeed, there is good reason to argue that the theory of Nordic penal
exceptionalism cannot stand alone if we want to understand Nordic penal culture
and practice (Barker and Smith, 2021). However, this is not a discussion we will
engage in here (we have done so in other places: Smith, 2012; Smith and Ugelvik,
2017; Barker and Smith, 2021) and as stated previously by one of the present
authors, regardless of the problematic aspects of the exceptionalism theory ‘there
is no doubt that several examples of Danish penal practice’ can ‘be drawn forward
in order to support the notion of Scandinavia as carrier of a humane penal culture’
(Smith, 2012). It is these practices and their history that we will focus on in this
chapter. In that sense, we want to study and thereby understand how and why core
elements of Nordic prison practice (often associated with penal exceptionalism)
have actually come about and developed.

For example, the extensive use of open prisons and their relatively liberal
regimes, as well the policy of self-catering, are, along with the principle of nor-
malization, often highlighted as examples of Nordic penal exceptionalism (Smith,
2012; Pratt and Eriksson, 2013). However, despite the many attempts to explain
these practices as being grounded in the Nordic welfare state model and its (more
or less) egalitarian values (Cavadino and Dignan, 2006; Pratt, 2008a; 2008b; Pratt
and Eriksson, 2013; Wacquant, 2008) there has been a peculiar lack of inter-
est in actually documenting this empirically by looking at how and why Nordic
prison practices came to be the way they are. A study of the rise of open pris-
ons in Denmark indicate that the breakthrough of this important ‘exceptional’
Nordic prison practice had little to do with the rise of Nordic welfare state values
(Fransen, 2017b). And as we shall see in the following, the practice of self-cater-
ing originated in Ringe State Prison in a climate that had more to do with prisoner
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rights than with social democratic societal engineering based on treatment, reha-
bilitation, and social control.

Hence, it is our belief that we need empirical historical research that will actu-
ally demonstrate how the Scandinavian prison practices that have received so
much attention were actually created and for what reason. With a Foucauldian
term we are interested in the genealogy of Nordic penal exceptionalism and not
just speculations about whether or not such exceptionalism coincides with spe-
cific welfare state values. This, we think, will provide a better understanding of
Nordic prison practices, their rationale, purpose, and the culture they are based on.

Ringe State Prison — a case study

The prison in Ringe was devised in the 1950s, designed in 1960, but was not
realised until the mid-1970s. The prison is situated on the island of Funen in cen-
tral Denmark and was originally intended to be a closed youth detention centre,
but when the prison was finished, the Danish Borstal system had been abolished.
Instead, Ringe became a prison for young prisoners who had been given a prison
sentence.

Today, almost half a century after Ringe State Prison opened, four practices
especially stand out as important and novel (Andersen, 1992, p. 49; Philip, 2020):

1. Mixed-sex prison wings: in Ringe, male and female prisoners not only served
their time in the same prison, but also on the same prison wings.

2. Self-catering: as far as possible, prisoners should be self-managed, which
included responsibility for their own meals. The inmates prepared their own
food in the kitchens at the departments.

3. The import model played a bigger role than previously: to a much further
extent than other Danish prisons, Ringe obtained assistance from the regional
public teaching and welfare systems.

4. The general officer:* the basic staff were not designated specifically as prison
officers or foremen, as in traditional prisons, but rather as general officers
who not only worked in the departments as guards and administrative assis-
tants, but also ran leisure and occupational activities. All general officers had
to have a vocational background, and they were each responsible for admin-
istrating specific inmates.

As we shall see in the following, all these practices first and foremost reflected
a novel and intensive application of the principle of normalization and hence a
rights-based approach to prison management.

The background of Ringe State Prison

After the Second World War, the Danish prison system was expanded with a num-
ber of open institutions with low levels of physical security. Gradually the idea
also emerged to create closed prisons with more liberal regimes. Furthermore,
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in the mid-1950s, there was a dramatic increase in the number of young people
sent into detention (Borstal) instead of a regular prison. The idea of these Borstal
institutions was that young people could be given a partially indefinite sentence,
with rehabilitation as the main priority. The Danish Criminal Code Commission
(Straffelovskommissionen), which consisted of Denmark’s leading experts within
the criminal justice system, submitted a report on youth crime in 1959 arguing
for even further use of these youth detention centres instead of regular prisons.
Hence, a 1962 report on the organization of the Danish prison system included a
proposal to establish a new, central reception prison for the youth detention cen-
tres. In 1964, a site for the purpose was purchased south of the railway town Ringe
on central Funen. Ringe was a good choice in terms of the requirements, and plac-
ing the prison in a railway town provided sufficient mobility for the staff, so that
it would not be necessary to build service accommodation, which had otherwise
been normal for other Danish prison projects.

However, more than ten years would pass before the prison was completed, and
during this period the requirements for the prison changed completely. Soon after
the purchase of the site, the Criminal Code Committee (Straffelovsradet), which
had replaced the Criminal Code Commission, recommended that instead of being a
reception prison for youth prisoners, the prison in Ringe should be a closed prison.
This would make it possible to avoid placing youth prisoners in the ‘adult’ prison
in Nyborg. But even more radical changes were underway. From the mid-1960s,
the prison ideology of treatment and rehabilitation came under severe pressure. The
idea of disciplining and re-socializing prisoners was criticised internationally for
having none or miniscule effect on recidivism and seemed increasingly meaningless
for experts within and outside the prison system (Martinson, 1974). Accordingly,
from the mid-1960s, the various treatment programmes proscribed by the Danish
Criminal Code and by penal law were criticised and as a result the indefinite sanc-
tions were now increasingly considered inhumane (Fransen, 2010, pp. 88—89).

In 1969, Lars Nordskov Nielsen was appointed director of the Danish prison
and probation service and he worked specifically towards abolishing the youth
detention centre scheme (Fransen, 2021a, p. 85). He also wanted to improve the
physical prison conditions, and a new prison was the obvious solution (Fransen,
2017b, pp. 92-97). Despite an economic boom, it was difficult to raise funding. The
Danish welfare state was characterized by explosive expansion of public building
and construction, but prisons were not prioritized. For many years, the Danish
Ministry of Finance and Housing laconically stated that the youth prison in Ringe
would have to be postponed every time the annual Finance Act was negotiated.*
Not until 1972 did the finance committee give the project the go-ahead, and the
tendering procedure could start.’ Actual construction started in spring 1973, para-
doxically a couple of months after the youth detention centres had been abolished.

Planning the prison — on the way to extensive reforms

The plans for the physical framework of the prison were in place, but these did
not include plans for the type of prisoners the prison was to cater for, nor for the
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regime and how the prisoners were to be treated. In 1971, H. H. Brydensholt
became director of the Danish prison and probation service and he was clearly
interested in launching the experiments in Ringe (Brydensholt, 2007, pp. 10-12).
Brydensholt had come across Erik Andersen in 1972 as a unique deputy governor
of the open prison in Renbak in southern Denmark. While most prison governors
had a law degree, Andersen had majored in literature. Brydensholt encouraged
Erik Andersen to apply for the position as the governor in Ringe and to help plan
the guidelines for the prison.

Indeed, the planning was initially put in the hands of a working group headed
by Andersen and it soon became clear that he had many novel ideas for how
to run the prison. Andersen hand-picked several of his previous colleagues
from Renbak prison to the working group and demanded that they were later
employed at Ringe. The terms of reference for the working group also reflected
Andersen’s ambitions for the prison. In addition to addressing questions regard-
ing the physical buildings, furniture and equipment, the group was mandated
to design the staffing of the prison, make proposals for teaching prisoners, and
suggest how the prison was to be operated. In other words, the group had to
determine almost everything about the new prison, and could summon experts
where appropriate.S

Self-catering on the drawing board

In spring 1974, the plan was to populate the new prison with sentenced disadvan-
taged young people between 17 and around 25 years.” At that time, there were no
plans for allowing women prisoners into Ringe. Also, another of the later high-
profile Ringe experiments — self-catering — had not been developed and planned
yet. In September 1973 Erik Andersen had sought to clarify the issue of whether
there should be a central kitchen and as the ring wall went up — made up of ele-
ments supplied by the factory in the open state prison at Kragskovhede — this issue
became urgent.

One of the original arguments for purchasing the site in Ringe was that the
central kitchen could be shared with the prison at Sebysegaard, only 10 km from
Ringe. Erik Andersen argued that the individual departments should have kitchen-
ettes, so the prisoners could prepare their own breakfast and perhaps even lunch.
At that time, he believed that it would be neither practicable nor desirable for
the prisoners to prepare their own hot meals as well. Whether the central kitchen
was in Ringe or at Sebysegaard was less important for Andersen, as he saw little
educational value in such work.?

When it was decided that Ringe would not have a central kitchen, the kitch-
enettes at the departments were upgraded. The working group was still unsure
whether they should go all the way and let the prisoners prepare their hot meals
as well. They were worried about low hygienic standards and that some prison-
ers would not get enough to eat. However, as discussions progressed the attitude
towards this activity became more positive, and preparing hot meals was increas-
ingly viewed as a welcome challenge for the prisoners to assume responsibility
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and manage their own lives. Nevertheless, the working group remained sceptical
at this stage.’

The general officer

The working group wanted to revolutionize the way prison staff worked vis-a-vis
the prisoners. The prison should consist of so-called autonomous units, in which
both prisoners and staff were to have significant influence. This influence would
be extended to the planned workshop, which would be the main place of work.
To put this participatory philosophy into practice Andersen wanted to establish
so-called ‘general officers’ (‘enhedsfunktionarer’). According to this scheme the
basic staff were not to be designated specifically as prison officers or foremen, as
in traditional prisons, but rather as general officers who worked in the departments
as guards and administrative assistants and ran leisure and occupational activities
as well. The general officer would also perform a significant amount of welfare
work, although the plan was to also have offices in the prison for a number of
social workers made available when required by the municipal authorities.

All general officers had to have a vocational background and they were each
responsible for administrating specific prisoners, hence maintaining more inti-
mate contact. The idea was to completely change the relationship between prison-
ers and staff. In the workshop, the prisoners were surrounded by specialists, who
would also play a key role in other aspects of the prisoners’ lives.

The ideas concerning general officers can be traced back to a previous com-
mittee that had worked with the personnel structure within the prison service.'’
However, here reform efforts were thwarted by a hierarchical organizational
structure with sharply defined roles and status.!" Erik Andersen had been on the
committee from its establishment in 1970, and he took over as chair of the com-
mittee in 1973. The work in this committee gave him an in-depth knowledge
about staff groups in Danish prisons and convinced him that fundamental reforms
in a prison required completely new staff structures. Specifically, this meant that,
apart from a few hand-picked people, he wanted to start up Ringe prison with a
new staff corps with no previous prison experience and no ties with the Danish
Prison Officers’ Union, which organised prison officers and foremen. A whole
new group of staff had to be established: general officers. With the emphasis he
wanted to put on vocational training and the planned prison furniture workshop,
he had his mind set on skilled people. Prison experience would come with time.

Resisting reforms

The plan drafted by the working group was subsequently processed several times
by the Danish Ministry of Justice’s central cooperation committee for the prison
system and met strong resistance from the Danish Prison Officers’ Union. The
Officers’ Union feared that the general officer could cause problems in rela-
tion to the rest of the prison system, and that the workshops would not function
efficiently."”” However, the union of governors and deputy governors as well as
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the union for civilian staff (Kriminalforsorgsforeningen) supported the working
group’s memorandum, provided that the new general officers would be required
to undergo prison training.

Following this, the Ringe working group was supplemented with representa-
tives from all these three unions, who then had to work out an agreement on
the personnel issue. On 18 December 1974, members of the group — including
representatives from the Officers” Union — recommended to the directorate in a
memorandum that the experiment with general officers be carried out at Ringe.
However, this was subsequently overruled by the executive committee of the
Officers’ Union, and this meant that the unions of governors and the civilian staff
also backed out. This sparked strong reaction from Director Brydensholt, and he
asked straight out whether all organizations considered it pointless to make fur-
ther attempts to come to an agreement. This was confirmed and the experiment
was now hanging by a thread, but Brydensholt had no intention of giving up the
general officer, so the decision was now left to the directorate.'

Afterrecovering from this, and to break the deadlock, in spring 1975 Brydensholt
decided to permanently supplement the working group with representatives from
relevant organizations. The result was the so-called Ringe Committee, with
11 members, who subsequently set up a number of sub-committees to make rec-
ommendations on specific issues. These recommendations would then, through
the main committee, form the basis for the final wording of the guidelines for the
prison. In this way, Brydensholt once again succeeded in reviving the negotia-
tions, and he maintained the directorate's support for the general officers proposed
by Erik Andersen. However, it was still difficult to come to an agreement, and this
was clearly reflected in the final minutes from the Ringe Committee in summer
1975. The lines drawn between the sides for general officers were still the same,
but now there was also disagreement about the prison population.

Female prisoners in Ringe?

In 1966, a building committee for the greater Copenhagen area was set up under
the Directorate of the Prison Service, which began to discuss possibilities for
housing female prisoners. When Ringe prison went from drawing board to reality,
the committee saw a possibility to place women prisoners unfit for open regimes
there. Erik Andersen supported the idea based on his strong belief in the principle
of normalization and in late 1974 the working group recommended the full inte-
gration of female inmates in the prison. This was a radical break from the original
plan. The recommendation was thoroughly discussed at a meeting in the direc-
torate in February 1975 attended by no fewer than 16 high-ranking people from
the Danish Prison and Probation Service, including the governor of the prison in
Horsered, Erik Christensen.'

Christensen became governor in 1973, and he belonged to the new generation
of prison governors who pressed for more liberal conditions. In Horsered, efforts
to establish a community for both sexes was well underway but the open prison
needed to solve the problem of female prisoners who were only deemed fit to
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serve in closed regimes (Fransen, 2017a, pp. 172—174). Horsered had established
joint workplaces for men and women (a furniture workshop, a storage facility, a
laundry, and a kitchen) and there had been general satisfaction with the scheme.
There were also experiments with joint leisure activities and, with proper man-
agement, these caused no problems. The working group under the building com-
mittee had concluded that there was a need for a closed women’s prison, and
the group recommended that the experiments with a mixed population be taken
further at the closed prison in Ringe.

The arguments for a mixed population included a) the experience from work-
places in Horserad, as well as in psychiatric hospitals, where mixing the two sexes
had improved conditions; b) reference to prisons in the US with mixed popula-
tions; c¢) that sexual tensions arising from lack of contact with the other sex would
be avoided; and d) that life in prison would become more normal.

The arguments against mixed populations included a) the risk of prostitu-
tion; b) that prisoners would find a new partner in prison and threaten existing
marriages; c) that association with the men would pose a criminogenic risk to
women prisoners; d) that centralizing all closed spaces for female prisoners in
Ringe would disrupt the principle of prisoners serving their sentence close to their
homes and families; and finally e) that it would be difficult to attract enough quali-
fied women general officers with the necessary vocational training.

At the meeting of the central cooperation committee in February 1975, all the
organizations agreed to the proposal to conduct an experiment with a mixed popu-
lation in Ringe prison.'* The decisive paper regarding the female prisoners came
in June 1975.' The committee had visited institutions with mixed populations in
psychiatric hospitals and a reformatory for disadvantaged (criminal) children and
young people. The assessment was positive. The committee intensively discussed
the issue of possible sexual relations between the prisoners. Ringe would be a
closed prison, where prisoners would be locked in at night, and there were no con-
cerns that such ‘problems’ would occur during working hours either. However,
when it came to the issue of banning sex between prisoners or establishing rules,
the group made it clear that this was absolutely out of the question. It should
be entirely up to the prisoners themselves whether they wanted to have sex in
the prison. As a possible consequence of sex in the prison, the group expected a
spread of sexually transmitted diseases, but again the attitude was very liberal,
and the group did not want to tighten rules by imposing compulsory periodic
medical examinations on prisoners.

The concern that marriages could break up in prisons, where prisoners often
worried about the possible escapades of their partner had now been replaced by
the other extreme: what if two prisoners wanted to marry? The attitude of the
group was that they did not want to oppose this, but they would try to convince the
prisoners to postpone the event until after their release. However, it was pointed
out that this was only a recommendation and not a requirement. Pregnancy on
arrival at prison as well as during imprisonment was also to be expected — and this
had to be accepted. Again, the principle of normalization and the rights of prison-
ers prevailed. The group also anticipated prostitution and pimping, but the group
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did not want to propose in advance detailed measures against such activities — the
problems would have to be solved along the way. In the final recommendation
from the Ringe Committee a month later, the majority supported these views.

This decision later received significant criticism from within the prison ser-
vice. The care manager at Sgbysegaard, Svend Heden Andersen, wrote a long
response to the committee fearing, among other things, strong tensions between
the prisoners, which in turn could lead to jealousy, violence, and extortion. Heden
Andersen also thought that the experiment would ‘give rise to much public
debate’.'” However, this protest did not change any plans. The experiment was
scheduled to continue with a clientele of disadvantaged young women and men
who were to live in small self-governing units with a planned gender distribution
of 15 men to three women per unit.

The state prison in Ringe opens

In his speech at the official opening of the prison on 4 December 1975, one month
before the first prisoners arrived, the Social Democratic Minister of Justice at the
time, Orla Meller, explained how he hoped that the new prison would succeed,
and that the values it was based on would spread in ever-widening circles (in
Danish ‘ringe’ means ‘circles’, which made the pun obvious).'

News of the prison certainly did spread quickly in ever-widening circles across
the globe. The experiments in Ringe attracted world-wide interest and articles were
published in journals and newspapers all over Scandinavia, in Western European
countries such as Germany, England, France, and Italy, as well as in, for example,
US, Australia, New Zealand, and Venezuela.'” What especially caught the interest
of media was, unsurprisingly, the fact that men and women served time together
in the prison. Some of the headlines were sensational: ‘The sex prison’, ‘Sex
makes prisoners happy’, ‘Sex, alcohol and drugs’, but Erik Andersen generally
managed to explain about the experiments at Ringe in more detail in the newspa-
per columns. In general, the new prison was surprisingly successful in branding
itself in the media. But what actually went on in Ringe after the prison opened?

The mixed population

After the first year, Erik Andersen rightly believed that it was too early to evalu-
ate the experiment of letting men and women serve time in the same prison. As a
strong advocate for the principle of normalization and the rights of prisoners he
stressed that there was no reason to assume that there were significantly different
norms for the young prisoners than there were for young people outside prison.
Nevertheless, virtually all the concerns that had been raised in advance towards a
mixed gender prison had proved real: There was sex and there were sexual rela-
tionships in the prison and one couple in particular, who wanted to get married
in the prison, had received a lot of media attention (Andersen, 1977 p. 128 and
Scrapbook: Newspaper articles e.g., from the Danish Politiken, BT, Ekstrabladet,
Aktuelt all the 6 November 1976, the Norwegian Arbeiderbladet 15. November
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1976 and the Swedish Expressen 12 November and Dagbladet 20 November
1976). Furthermore, the limited number of women meant that they as a minor-
ity received a lot of attention from the male prisoners — and couples could cause
jealousy. In some cases, women were threatened by other prisoners (typically in
connection with debt incurred before imprisonment). Prostitution did not come
to light at first, but with the large number of female drug addicts who could earn
money by prostituting themselves, the prison authorities assumed that prostitution
did take place (Philip, 2020, p. 10).

In reality, relatively few women served in Ringe. The number was not expected
to exceed 15, divided between two of the prison’s six departments, out of a total
maximum population of 90 prisoners. However, this did not prevent the prison
from being strongly attacked by members of the Danish Parliament for the mixed
gender population. The Minister of Justice had to answer questions about the
alleged wild relationships — even sex orgies — in the prison.” However, Erik
Andersen had no difficulty providing the Minister with objective documentation
from everyday life in the prison that clearly refuted these particular notions.

Self-management and self-catering

The part of the prisoners’ self-management, which was undoubtedly a success,
was the experiment with self-catering — i.e., giving prisoners responsibility for
buying groceries as well as planning, preparing, and cooking their own meals.
This model was highly valued by prisoners and staff in Ringe, and subsequently it
was implemented in other Danish prisons (Fransen, 2017b, pp. 193—-196). Today,
self-catering is considered a matter of course and has been integrated in all open
and closed prisons in Denmark. Furthermore, it is standard practice in many pris-
ons in Sweden and Norway and for outsiders it is considered one of the hallmarks
of Nordic penal culture (Smith and Ugelvik, 2017, p. 6; Minke and Smoyer, 2017,
p. 373) along with kitchens with knives, prison grocery stores etc. Although the
model has posed some challenges it is likely to be one of the greatest successes of
the Danish Prison and Probation Service (Minke and Smoyer, 2017, pp. 359-361).

In Ringe, kitchens were established on the individual wings, where prisoners
could prepare their meals individually or in groups. This required a store and the
prison entered into an agreement with the local grocery store and the prisoners
were given allowances to shop groceries. To the great amusement of the public,
rumours began to circulate during 1976 that the grocery store did not make any
money because of its losses. In other words, the prisoners were allegedly steal-
ing. The actual reason, though, was primarily that the first shop manager was not
able to make the profit he had expected because the customer base was simply not
large enough. The prison later succeeded in finding another manager who opted
for a smaller scale store (Scrapbook: Newspaper articles Fyns Stiftstidende 27 and
29 March and 10 June 1976, and Andersen, 1977 p. 124).

There were limitations on the products that could be sold, and beer and spirits
were disallowed because many prisoners had a drinking problem. Nevertheless,
huge amounts of yeast were sold in the prison grocery store and used to produce
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alcoholic drinks. This news also reached the public, and the issue was brought up in
the Danish Parliament, where the Minister had to answer questions about whether
the prisoners were drinking and were intoxicated in the prison. The Minister had
to admit that there had been problems with home brew in the prison, which had
resulted in yeast being removed from the shelves in the prison shop (Brydensholt,
2007, p. 32). This, of course, gave rise to much dissatisfaction among the prison-
ers, who were then not able to bake their own bread either.

Self-management also included less spectacular day-to-day chores, such as
doing the laundry and cleaning, while more extensive plans were never realised.
The plans for the prison to be run using autonomous units never materialized.
However, there is no doubt that prisoners’ rights were high on the agenda in the
1970s and this was a high priority for both the Directors of the prison service dur-
ing that decade, Nordskov Nielsen and his successor Brydensholt (Fransen 2021a,
p. 84 ff.). There were also strikes among the prisoners in Ringe. This was a fairly
common phenomenon in Danish prisons during the 1970s — more rights for the
prisoners led to greater self-awareness and greater resistance to the system.

The import model

The plan was that social workers from Ringe Municipality would have a core
function in fulfilling action plans for the prisoners, if the situation required spe-
cialist insight. However, this system never really worked. It seemed that the rela-
tively small municipality could not cope with the task, and the issue of payment
from the state prison system to the municipal system also caused problems. In the
long term, however, the import model became the preferred method for special-
ized treatment in both Ringe and in other prisons — for example in the case of
treatment for drug addiction where private suppliers were hired. However, this
was not a product of the Ringe model. Also, the import model with regard to
social workers from the municipality was never implemented in the Danish prison
and probation service, which, unlike in Norway, continues to rely on social work-
ers hired by the prison service.

The general officers

At the opening, the prison had a total of 68 employees, 46 of whom were general
officers and almost all of them had no prison experience, but instead had a back-
ground as tradesmen. The idea was that the work for the prisoners at the furni-
ture workshop should resemble a working day for an ordinary industrial worker.
The prisoners would then also meet the same officer at the department during
their time off. There were considerable start-up problems, and the scheme met
a lot of resistance from the Danish Prison Officers’ Union, but was nevertheless
maintained. For many years, the furniture workshop produced office furniture for
the state according to the motto ‘from state operations to state utilisation’ (‘fra
statsdrift til statsbrug’). However, over the years, the prison had to recognize that
this undertaking was too difficult, and it therefore switched to easier tasks. From
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the 1990s, production had to be on market terms, and the prison production could
not cope in this competitive environment. Furthermore, over the following years
many industrial workplaces were shut down.

In the 1970s the scheme generally received a positive evaluation from the staff
in Ringe, but not from their colleagues in the other prisons. Nevertheless, over the
next decades, there were attempts to export the general officer model to other state
prisons, although with varying degrees of success. However, the general officer
model was never fully implemented in the Danish prisons, and has now been
given up completely. The cognitive skills programmes and the treatment of drug
addiction that came in force during the 1990s required other competences than
what a tradesman background could supply.

Rehabilitation or rights? Contemporary
discussions about the project

Already in the planning phase, it was decided that the experiments in Ringe should
be evaluated to establish whether they were to continue as permanent schemes.
The Danish Prison and Probation Service was very interested in having the issue
scientifically evaluated and had transferred the task to a sociological consultancy
firm (‘Réadgivende Sociologer A/S’), who, in 1980, were working on a compre-
hensive report on the experiments in Ringe State Prison 1975-1979. Historically,
external private management consultants made their entry into the public sector
in the 1970s, including the Danish Prison and Probation Service. However, some
of the sociologists working on the evaluation had been involved also during the
Ringe planning phase.

The sociologists concluded that the many attempts at reforming prison oper-
ations in Ringe had succeeded, almost without any exception (Holstein, 1980,
p. 8). This was a controversial conclusion, and far from everyone agreed. As
mentioned, the general officer scheme in particular had caused problems. The
report from the external consultants also met criticism from criminologists at the
University of Copenhagen.”’ The Ringe experiments also became the subject of
later political discussion which interestingly revealed, that now, on the verge to
a new decade, Ringe would likely be subject to a somewhat different evaluative
standard than originally conceived. As already mentioned, the principle of nor-
malization and the rights of prisoners had several times prevailed over the ideol-
ogy of treatment and rehabilitation during the planning and construction of Ringe.
But this could clearly look somewhat different from a political vantage point,
where normalization and prisoner rights were easily seen as possible rehabilita-
tive instruments rather than aims in their own right. On 11 December 1979, Mimi
Jakobsen, member of the Danish Parliament (and later government minister) said
from the parliament rostrum:

Like many other spokesmen today, I’ve visited some of our prisons, and I
must admit that my visits left me somewhat depressed. Not because the phys-
ical framework in Horsens State Prison was poor [the prison in East Jutland
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was in use from 1853-2006], although it was, but because we visited Ringe
State Prison first, where in many ways they had tried to create better condi-
tions with small family-like groups, and they really tried working with the
young people there. We saw Horsens as a sharp contrast to Ringe, but despite
this — if I haven’t completely misunderstood the governor — Ringe had to
realise that their rate of recidivism was no lower than for any other prisons.
In other words, are we in a situation where we have to accept — and this is
a question — that providing treatment doesn’t help; that these much more
humane and congenial measures for which I have great sympathy don’t help?
Is the relapse rate the same, regardless of how liberal the system is, of how
many programmes are offered to prisoners, or of how the system is otherwise
organised? I thought that was a very depressing experience.”

It was this feeling of despair that the Danish Prison and Probation Service was
challenged by. However, Erik Andersen was ready with an answer:

Imprisonment in itself is first and foremost a negative sanction with mostly
negative effects on the prisoners. Therefore, no ambitious goals have been set
for the activities of this new prison in terms of preventing relapse into crime
(...) The goal of the activities in this prison is instead to limit the negative
consequences of imprisonment by adding some positive elements such as
training, teaching, building responsibility and social understanding
(Holstein, 1980, p. 5).

Nevertheless, Mimi Jakobsen’s verdict clearly signalled, that the rights-based
approach and the principle of normalization could be judged politically within
a logic of rehabilitation and treatment. As we shall see below, the rehabilita-
tive understanding has since taken a back seat once again, but not because of a
renewed interest in prisoners’ rights but as a result of the rise of penal populism
which has favoured a much more retributive approach during the last two decades.

Nordic exceptionalism, welfare states, and Ringe State Prison

Previous studies on and theories about Nordic exceptionalism have not been
based on thorough empirical historical accounts of how the Nordic prison prac-
tices associated with such exceptionalism have actually evolved. When doing
such an empirical study of the conception and development of some of the impor-
tant prison practices in this regard one is struck by how many diverse factors
that needed to line-up and how many challenges that had to be overcome, before
the radical reform project at Ringe could be carried out. Among these factors a
number of key elements stand out, which have received little attention in previous
research in this area:

1) The importance of risk-willing and strong individual leadership — in this particu-
lar case both at Ringe prison and in the directorate of the Danish prison service;
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2) How this leadership was willing to break with Danish penal history and
tradition;

3) The ad-hoc development of the project (self-catering and mixing genders
came at a late stage of the planning);

4) The degree to which the reform project at Ringe was based on a rights-based
approach that prioritized the principle of normalization, rather than a treat-
ment-model approach, that prioritized rehabilitation.

Rehabilitation and normalization were, of course, not seen as mutually exclusive
approaches, but when clashes occurred normalization and the rights or prisoners
tended to carry the day when Ringe State Prison was conceived and planned, as
well as during the early years of its operation. Seen from today’s vantage point,
this was a relatively short-lived window of opportunity in the sense that rehabili-
tation had been a primary objective in the preceding more than 100 years (and
especially from the 1930s to the 1960s) and came to the fore again during the
1980s and 1990s before both rehabilitation and prisoner rights had to retreat again
in the face of the rise of penal populism in the present millennium (Smith, 2003,
2014; Fransen, 2021b, pp. 30-35).

Taken together, Ringe State Prison in important ways does not look like a direct
and natural product of a social democratic welfare state per se, despite the way
in which Nordic penal exceptionalism is often portrayed as a child of the Nordic
social democratic welfare state. The degree to which the Danish welfare state
itself was a social-democratic project, it was clearly a product of the extensive sci-
entific society building schemes so well-known of the Nordic social democratic
tradition. A tradition that favoured intricate and far-reaching social engineering
rather than a focus on individual civil rights. A rehabilitative treatment model in
prisons would fit naturally with this form of social engineering and state building.
The principle of normalization, on the other hand, was more a product of the inter-
national rights revolution in the 1970s (Smith, 2016) and indeed, this principle is
clearly stipulated in international law (Engbo, 2017). In other words, there is noth-
ing specifically Nordic or Scandinavian about the principle of normalization as
such — it is part of international human rights law and a core principle especially
within European prison law (Zyl Smit and Snacken, 2011).

In fact, our case study clearly reveals that the central decision makers, includ-
ing Erik Andersen, and the actual policies and practices they helped create in
Ringe Prison, granted prisoners (and staff) more autonomy and more powers of
participation specifically without requiring or prioritizing rehabilitative goals.
Often this philosophy created problems and posed clear criminogenic risks — as
when it was decided to have cash in the prison and a prison population of both
women and men — but nevertheless, the principle of normalization prevailed.

It is still possible, however, that the principle of normalization gained particular
traction in Scandinavia (and in this case in Denmark) because of a peculiar local
context, which could include the Nordic welfare state as an important backdrop.
In other words, it is still possible to argue, that the Danish welfare state — social
democratic or not — helped create or maintain a context that made the experiments
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at Ringe State Prison possible: a small and relatively peaceful society with an
efficient bureaucracy and citizens who generally trusted their government and the
authorities. Indeed, the social democratic party had itself come a long way in the
1970s and was ready to embrace the experiments at Ringe and their rights-based
foundation when they were launched. In his previously mentioned opening speech
in December 1975, the Social Democratic Minister of Justice at the time, Orla
Moller, explained how “we have moved from wanting to indoctrinate inmates
through treatment to a point where we now relate to them human to human”.* In
other words, the welfare state and the social democrats along with it, had appar-
ently also been influenced by the international rights revolution and for a couple
of decades it was possible to prioritize rights over treatment and rehabilitation, on
the one hand, and retribution on the other hand. And it is quite possible, that the
Nordic welfare state context, despite being originally conceived as a top-down
project of social engineering conducted by a strong state, in the end provided
especially fertile ground for creating a rights-based humanistic prison practise in
the 1970s. Nevertheless, it remains the case that the rights-based turn in the 1960s
and 70s was primarily an international phenomenon, as demonstrated by several
international studies on the history and development of human rights (Hopgood,
2013; Moyn, 2012).

Indeed, current events clearly illustrate how Danish penal policy, as well as the
Danish social democratic party for that matter, can be very open to influence from
very different international penological tendencies — in the contemporary case in
the form penal populism and tough on crime policies. Ironically, no other institu-
tion in the Danish prison estate symbolizes this turn of events more dramatically
than the once so ‘exceptional’ prison in Ringe.

The downfall of exceptionalism — Ringe State Prison
and the detention of unwanted migrants

As already touched upon, recent decades have witnessed a move towards tougher
sentencing and penal populism in Denmark (Fransen, 2010, p. 127). This ten-
dency gained ground in the late 1990s under a social democratic government and
took off in earnest under several liberal-conservative governments from 2001 and
onwards (Balvig, 2005; Smith, 2012; Smith, 2017). As a result, sentences have
been stiffened, the prison population has gone up, and prison conditions have
become stricter and tougher. An illustrative example of this tendency is the explo-
sion in the use of punitive solitary confinement in Danish prisons in recent years
(Engbo, 2021). At the same time, the focus on both rehabilitation and prisoner
rights has abated.

Importantly, these policies are a direct product of political initiatives that can
only be characterized as penal populism. On top of this development anti-immi-
gration policies have caused an expansion of penal practices towards migrants,
which in itself has begun to change the Danish penal estate and its more or less
exceptional prison practices (Barker and Smith, 2021).
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The history of Ringe State Prison is a perfect illustration of these tendencies.
Today, one will have a hard time finding very much except the physical buildings
that resemble the original practices and the original philosophy behind the prison.
Ringe has been transformed into an institution for unwanted immigrants. Since
October 2018, Ringe Prison has been a closed deportation prison that offers no
programmes or initiatives aimed at rehabilitation. The number of employees in
the prison has been reduced and the prison guards are no longer attached to a spe-
cific department/wing. Accordingly, the relational work, which was previously a
high priority in Ringe, is no longer prioritized.

The penal revolution that took place in Funen in Denmark in the 1970s has,
in other words, been replaced by another dramatic change, in some ways no less
revolutionary. The result is a prison which has abandoned all pretence of trying to
improve the lives of its inhabitants. Ringe State Prison is now simply supposed to
warehouse its inmates until they can be shipped off to a remote destination outside
Denmark’s borders out of sight of the Danish welfare state. It is difficult to imag-
ine a starker contrast to the notion of Nordic penal exceptionalism.

In a sense, both the opening of Ringe Prison in the 1970s and the recent regime
changes in a much more punitive direction bear witness to the same thing, namely
the way in which Danish prison practice is not developed in a national vacuum but
rather takes form in an international and increasingly globalized context. Our his-
torical case suggests that the international rights revolution constitutes an important
backdrop and paradigm for understanding the focus on the principle of normaliza-
tion in Scandinavia and in Ringe in the 1970s, and similarly, the internationally
informed phenomena of penal populism and ‘crimmigration’ clearly help us explain
the downfall of the original Ringe regime and the way that penal exceptionalism has
been left in disarray in this historically important institution of Nordic punishment.

Notes

1 Danish Prison and Probation Service (DfK) 1.ktr, 133—-1973, 20 May 1974. Prison and
Probation Service 1st Office file 133-1973 and 2nd Office file 966-2 are collective cases
about Ringe State Prison. National Archives of Copenhagen.

2 https://www.reasonstobecheerful.world/article/2018/3/15/prison-reform (assessed 13
January 2019).

3 The governor Erik Andersen himself called these “Standard Officers” in English, but

there was nothing ‘standard’ about them given the broad responsibilities that they were

granted. Also, the Danish term was ‘Enhedsfunktionear’ which translates better into

‘general officer’.

DKkf 1st Office, file 206/1963.

Dkf 1st Office, file 112/1969 document regarding the construction.

DfK 1.ktr, 133-1973, 16 November 1973.

DfK 1.ktr, 133-1973, 20 May 1973.

DfK 1.ktr, 133-1973, 12 September 1973.

DfK 1.ktr, 133-1973, 20 May 1974.

The department of administration was part of the Danish Ministry of Finance. It was set

up to manage public finances. This was a difficult task during the explosive develop-
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ment of the Danish welfare society, which was conceived in the 1950s and rolled out in
the 1960s and 1970s.

11 The Danish Ministry of Finance’s department of administration case records 1.
Institution cases.

12 DfK 1.ktr, 133-1973, 16 February 1975.

13 DfK 1.ktr, 133-1973, 19 February 1975.

14 State prison in Ringe: General record (microfilm) (1976-1983) 2008—-128: 01 00 — 13
21, record group 13—17 Female prisoners.

15 DfK 1.ktr, 133-1973, 19 February 1975.

16 DfK 1.ktr, 133-1973, 9—11 June 1975.

17 DfK 2. k. 966-2, 5 August 1975.

18 DIfK 2. k. 966-2, 4 December 1975.

19 With the state prison in Ringe’s planning and later opening in 1976, prison inspector
Erik Andersen created a scrapbook, which Bodil Philip continued upon her accession
in 1989. The scrapbooks contain articles mainly from the local newspapers, but also
the nationwide newspapers, science magazines, and foreign newspapers. Now at the
National Archives of Odense.

20 Official Report of Danish Parliamentary Proceedings 1975/76 gs. 11577-11579.

21 DfK 2. k. 966-2 Information, 22 October 1980 and Rentzmanns’ response.

22 Official Report of Danish Parliamentary Proceedings 1979/80 (2nd assembly),
Forhandlingerne spalte (negotiation column), 2061-2062.

23 DfK 2. k. 966-2, 4 December 1975.
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3 Nordic perspectives on
international criminal law and
international humanitarian law

Mark Klamberg

There is a common Nordic perspective on international humanitarian law (IHL)
and international criminal law (ICL) which may be explained by a common his-
torical and cultural heritage as well as by conscious and close Nordic cooperation
in the field of legislation, including criminal law. Noteworthy is the 1872 congress
of Nordic jurists, convened in Copenhagen with the express purpose of advanc-
ing the legal unification of Scandinavia. Since that time, cooperation among the
Nordic countries has evolved, especially after the 1940s. Following the establish-
ment of the Nordic Council in 1952, cooperation in legal matters has been on a
permanent basis. Cooperation concerning criminal matters has been facilitated by
a like-minded approach in relation to areas such as extradition, mutual legal aid,
execution of sentence, criminality, and criminal policy.!

Nordic countries are seen as belonging to the continental European law tradi-
tion, although separate from the Romanistic and German legal families. They tend
to avoid undue conceptualism and the construction of large-scale integrated theo-
retical systems, which places them somewhere between the continental European
law tradition and the common law tradition.? This is also manifested in criminal
law and criminal procedure; although the law is based on statutes, the criminal
proceedings are adversarial, and the legal vocabulary is close to the common law
tradition. Moreover, the Scandinavian countries have a similar approach with
each other when it comes to legal sources with the particular role that preparatory
works have. Preparatory works are not only a source of law, they also often con-
tain a comparative outlook where particular attention is made to similar legislative
processes and statutes in other Nordic countries, all in an effort of harmonization
among the Nordic countries.

Thus, when a Nordic country introduces a law relating to IHL or ICL the leg-
islator will consider how it has been done in the neighbouring countries. This has
been facilitated by the fact that Scandinavian languages, except for Finnish, are
very closely related. Swedish is a recognized minority language in Finland, taught
also to those who have Finnish as their first language and Finnish legislation is
available in Swedish. This means that Scandinavian lawyers can speak and write
in their own language and still understand each other quite well.?

The Nordic countries also share their approach to public international law in
several regards: a dualist approach to the relationship between national law and
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public international law and the political will to ratify relevant international trea-
ties at an early phase. This means that the relevant IHL and ICL, to a large extent,
have been implemented in national legislation from the 1950s and onwards. With
the exception of Sweden, Nordic countries share the history of being involved
in the Second World War. The end of the war triggered legal proceedings in all
three countries, although these proceedings had different scope, legal frameworks,
aims, and results.

In modern times, Nordic countries share the experience of peace within their
countries and with their neighbours. They have all received immigrants, including
refugees from conflict areas, arriving in distinct periods depending on the conflict
at hand and the availability of migrant routes. The international crimes that have
been investigated and prosecuted in Nordic countries have thus — to a very large
extent —related to conflict areas of these immigrants. Since the immigrants arrived
from distinct areas and in distinct periods, weaknesses were revealed and the need
for legal reform became clear at these times in Scandinavia. This has been rein-
forced by the Nordic countries joining relevant international legal regimes at simi-
lar periods of time. The Nordic countries also perceive and promote themselves as
progressive, law-abiding, and good citizens in a global context.

Thus, one would expect the Nordic countries to have almost identical legisla-
tion implementing IHL and ICL. In a global comparison, this might appear some-
what true, however when looking closer at the differences within Scandinavia a
puzzle appears — how can we explain the differences that exist within Scandinavia
in their implementation of IHL and ICL?

While there have been some early examples of scholarly works,* it is primar-
ily two decades when scholars have examined how ICL and IHL is implemented
in the Nordic countries® and pursued at the domestic level.® The current chapter
certainly builds on existing scholarship, while it also provides for a comparison
which has not really been done yet.

The current chapter will examine how ICL and IHL has been implemented in a
domestic context in relation to three themes: 1) implementing legislation; 2) pros-
ecutorial discretion, jurisdiction, and government involvement, and 3) situations
investigated and cases adjudicated by courts in the Nordic countries. This will be
based on separate country and thematic studies previously conducted by several
scholars.” For each of the three themes there will be an initial account for each of
the Nordic countries, followed by a comparative analysis. Particular attention will
be paid to transplants from one Nordic country to another.

State of the relevant legal frameworks in the Nordic countries

This section will focus on when domestic legislation was introduced and how
it implements ICL and IHL. As such it examines the domestic implementation
of international legal frameworks, differences, and similarities in Nordics. It
includes an account of the evolution of domestic legislation which is not only of
historical interest, it may also have determinative practical significance in cur-
rent and future cases since some of the acts to be prosecuted may relate to events
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committed several years ago. In such cases the old legislation may still be appli-
cable pursuant to principle of legality which provides that a person may only be
convicted for acts that were criminalized at the time when the act was committed.
Next there will be a description of the evolution and state of the relevant legal
frameworks in each of the Nordic countries. This will allow for a subsequent com-
parative analysis. Four observations and arguments will be made: first, all major
revisions of domestic legalisation in the Nordic countries appear to have been
done as responses to the adoption and ratification of/accession to international
treaties. Second, the Nordic countries have all from at least from the early 1950s
criminalized violations against IHL, i.e., war crimes. Third, domestic legislation
in Finland, Sweden, and Denmark initially made references to customary inter-
national law as basis for criminal responsibility which made the criminalization
in the mentioned countries somewhat open-ended. Finally, the Nordic tradition of
trying to harmonize legislation appears to be present. In their preparatory works,
Sweden, Finland, and Norway explicitly reference other Nordic laws and ongoing
reforms in this area.

Sweden

The Swedish penal regulation ‘crime against international law’ was introduced
with the reform of Swedish penal law in 1948.% Chapter 27 section 11 of the Penal
law provided for sanctioning war crimes on the basis of treaties as well as cus-
tomary international law.” This made the criminalization somewhat open-ended
and continuously adaptive to changes in customary international law. The Swedish
Government was inspired by Danish legislation in this area.'” As a result of the
adoption of the four Geneva Conventions in 1949 and Sweden’s accession to these
conventions the law was amended in 1954. When the Criminal Code (Brottsbalken)
was adopted in 1962 the same wording of crime against international law was used
in its chapter 22 section 11 as had been used previously in chapter 27 section 11 of
the Penal Law. A separate Law on Genocide was introduced 1964."" The provision
on crime against international law was amended in 1986 and the scope of crime
against international law was limited to serious violations, and the provision at that
time contained a non-exhaustive list of criminalized acts. The provision was also
moved to chapter 22 section 6 of the Criminal Code. The term ‘serious violations’
in chapter 22 section 6 of the Criminal Code goes beyond the scope of the ‘grave
breaches’ regime of the 1949 Geneva Conventions and Additional Protocol 1.'?
With the adoption of the Rome Statute of the International Criminal Court in 1998
and Sweden’s impending accession thereto, the government initiated a review on
the Swedish legislation on criminal responsibility for international crimes and
Swedish criminal jurisdiction, resulting in the report SOU 2002:98."* Some of the
Commission’s proposals were implemented in separate legal amendments, for
example 2010 on statute of limitations preserving jurisdiction for alleged interna-
tional crimes committed after 1985.'* The substantial change was made in 2014
by the introduction of the Act on Criminal Responsibility for Genocide, Crimes
against Humanity and War Crimes (2014:406) and chapter 22 section 6 of the
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Criminal Code was repealed. The new law better harmonized the criminalization of
genocide with the wording in the UN Genocide Convention and the Rome Statute.'
The change was greater in relation to war crimes, since, instead of having an open-
ended penal regulation with the legal characterization ‘crimes against international
law’, the new law gives an exhaustive list of what is meant by war crimes; and the
reference to customary international law has been removed. In the 2014 Act, the
legislator placed those acts which may amount to war crimes in an International
Armed Conflict as well as in Non-International Armed Conflict in the same provi-
sions, i.e., sections 3, 4, and 6, while the offences which amount to war crimes only
in IAC are in sections 5 and 7. This differs from how the provision on war crimes
is structured in article 8 of the Rome Statute. This was an acknowledgement of the
development, on a domestic level and international level, towards making the two
types of armed conflict equal in terms of the applicability of rules in IHL.' The
preparatory works states Finland and Norway as examples of the same approach.'”
The Act also contains a new penal regulation on crimes against humanity.'®

Finland

Finland had three major amendments to the Criminal Code relevant for the pros-
ecution of international crimes.'” The first major broadly applicable legislation
was adopted in 1974 which included a penal provision on war crime, petty warfare
crime, violations of human rights, aggravated violation of human rights, and geno-
cide.?” Similar to the Swedish law, the Finnish law was open-ended and provided
for sanctioning war crimes on the basis of treaties as well as customary international
law.* The legislation was revised in 1995 as part of a larger reform of the Criminal
Code. After the revision the Criminal Code contained provisions on warfare crime,
aggravated warfare crime, petty warfare crime, violations of human rights in a state
of emergency, aggravated violations of human rights in a state of emergency, geno-
cide, and preparation of genocide.?” The provision retained its open-ended character,
sanctioning of war crimes was based in treaties as well as customary international
law.”? When Finland ratified the Rome Statute in 2000 there was a perception that
the existing substantial definitions of crime sufficiently corresponded to interna-
tional law.>* However, the Criminal Code was eventually amended in 2008. The
Rome Statute and the ICC elements of crime had a major role in this revision; how-
ever, the new legislation also includes a reference to customary international law.?
The reference to customary international law is in the chapeau of chapter 11 section
5, however, it does not appear to make the provision open-ended as the provision
contains a list of 14 specified acts that amount to war crimes. It is rather a means for
interpreting the crimes listed in section 5.%

Denmark

When Denmark acceded to the Rome Statute in 2001, it introduced implement-
ing legislation”” in order to meet the obligations relating to cooperation with
the International Criminal Court (ICC) and criminal responsibility for offences
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directed against the Court’s administration of justice (article 70 of the Rome
Statute). However, the implementing legislation at that time did not entail any
additional consequences for Danish legislation. There were already other laws in
place at that time. In order to implement the 1948 Genocide Convention, geno-
cide has been criminalized in Denmark since 1955 in a special law.* Other inter-
national crimes are criminalized in separate statutes, instead they are partially
criminalized through the Danish Criminal Code® and the Danish Military Penal
Code.*® The Military Penal Code provides for criminal responsibility for certain
acts committed during armed conflict, for example abuse of protected characteris-
tics or designations, use of war methods or procedures contrary to an international
agreement, or international customary law and plundering.’' These provisions are
also applicable for civilians who commit these acts as indicated by the use of the
words ‘anybody’. There are no specific provisions on crimes against humanity,
instead such acts must be prosecuted under domestic provisions such as murder
or rape.’* The Danish approach — having a somewhat open-ended provision in
Military Penal Code where criminal responsibility can be based on customary
international law — appears similar to the situations in Finland prior to 2008 and
Sweden prior to 2014.

Norway

The Norwegian military penal law had, in sections 100-108, provisions that
could be used to sanction war crimes.** This was clarified in 1954 in an amend-
ment adopted in the context of Norway ratifying the four Geneva Conventions
in 1951.3* However, the law did not cover genocide or crimes against humanity.
This became a particular problem in relation to the 1994 Genocide, as later illus-
trated by the Bugingo case.*® In 2001, when Norway adopted legislation to regu-
late its relationship with the ICC, the Ministry of Justice noted that the Norwegian
criminal code did not correspond to the Rome Statute.’® The Ministry also stated
that Finland and Sweden had penal provisions at the time that corresponded better
with the Rome Statute than Norwegian law.*” This probably referred to the exist-
ence of Swedish Law on Genocide from 1964 and the Finnish law from 1974;
no such law had been adopted in Norway. A more thorough regulation of inter-
national crimes into Norwegian legislation became part of the greater project of
introduction a new Norwegian civil penal code. This was a project that started in
1980, the code was adopted in 2005 and came into effect first in 2015. However,
the Norwegian Government decided to bring forward the entry into force of chap-
ter 16 of the new penal code on international crimes already in March 2008.%®
The preparatory works have references to legislation and similar reform project
in Sweden, Denmark, and Germany, including the Swedish report SOU 2002:98
mentioned above.’* When it comes to war crimes, Norway decided to depart from
the structure in article 8 of the Rome Statute and instead followed the German
example and the draft law in SOU 2002:98.%° This meant that some acts are in
the provision regardless if committed in a IAC or NIAC, war crimes are grouped
based on the prohibited acts or types of legal goods which are to be protected.*!
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There are at least four observations that can be made in a comparative assess-
ment. First, all major revisions of domestic legalisation in the Nordic countries
appear to have been done as responses to the adoption and ratification of/acces-
sion to international treaties. This is obvious in relation to the 1948 Genocide
Convention, 1949 Geneva Convention, and the 1998 Rome Statute. It is less clear
when it comes to 1977 Additional Protocols to the 1949 Geneva Convention
which did not prompt immediate specific domestic legislation at the time of their
adoption and ratification.*> One plausible explanation as to why it did not happen
after 1977 was that references in domestic legislation to customary international
law could accommodate evolution in international humanitarian law. Second, the
Nordic countries have all from at least from the early 1950s criminalized viola-
tions against I[HL, i.e., war crimes. Except for Norway, they have also criminal-
ized genocide as a distinct crime for several decades. It was only recently that
Sweden, Finland, and Norway criminalized crimes against humanity. Finland had
admittedly already criminalized ‘krédnkning av ménskliga rattigheter’ (violation
against human rights) in 1974, however this was only if committed in the context
of armed conflict and the specific acts constituted what we today would describe
as war crimes. Today, all Nordic countries have criminalized the core interna-
tional crimes of genocide, war crimes, and crimes against humanity, except for
Denmark in relation to the later crime. Third, domestic legislation in Finland,
Sweden, and Denmark initially contained references to customary international
law as basis for criminal responsibility which made the criminalization somewhat
open-ended, this has been replaced in Finland and Sweden by lists enumerating
the criminalized acts that may amount to war crimes. The Finnish law still has a
reference to customary international law, but this is arguably to be used as a means
to interpret the listed crimes and not as a self-standing basis for criminal respon-
sibility. Norway never had a law with this open-ended character, when chapter 16
in the penal code was introduced on international crimes it also contained a closed
list on war crimes. Denmark has not, to this date, changed its domestic legislation
and thus the open-ended character of its law remains. Moreover, it may be noted
that in the three countries that have changed its legislation in recent times, the
structure of the provisions on war crimes have not followed the structure of article
8 of the Rome Statute when it comes to distinguishing between NIACs and TACs.
Finally, the Nordic tradition of trying to harmonize legislation appears to be pre-
sent. In their preparatory works, Sweden, Finland, and Norway explicitly refer-
ence other Nordic laws and ongoing reforms in this area.* In the Norwegian and
Finnish preparatory works there also frequent references to German law.* Thus,
with Denmark a bit lagging, there appears to be a Nordic approach and inter-
Nordic discussion on how to implement ICL and IHL in domestic legislation.

Jurisdiction, prosecutorial discretion and government
involvement in investigation and prosecution

As indicated at the beginning of this chapter, there is a common tradition and
history in the Nordic countries when it comes to criminal matters and procedure.
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However, differences may still be found. In a global comparison, some of these
differences may be associated with diverging approaches found either in common
law countries or continental European countries.

Moreover, in the context of domestic investigation and prosecution of interna-
tional crimes, prosecutorial discretion, jurisdiction, and government involvement
are interrelated for the following reason. All of the Nordic countries allow for
prosecution of international criminals based on universal jurisdiction. If this is
combined with the obligation to prosecute, as in Sweden and Finland, there is an
obvious opportunity (or risk) that prosecutions will be brought against military
and political leaders of other countries. This may create a problem for the govern-
ment of the country where the prosecution is made and is not necessarily resolved
by rules on immunity for foreign officials. Thus, there may be a need for the gov-
ernment to screen cases before the prosecution is allowed to bring them forward,
which in turn creates challenges to principles of prosecutorial independence.

Prosecutorial discretion

The Nordic countries, to various degrees, limit the discretion and instead impose
an obligation on the prosecutor to prosecute alleged crimes. In Sweden, unless oth-
erwise prescribed, prosecutors must prosecute offences falling within the domain
of public prosecution.” In Finland, there is a similar obligation.*® Both systems
have traditionally been described as containing an absolute obligation to pros-
ecute — which is a familiar feature of continental European countries. However,
this rule has been supplemented with caveats,*’ thus it is more correct to describe
it in terms of a relative obligation.** In contrast to Finland and Sweden, there is
no obligation to prosecute in Norway and Denmark. Instead, the later apply the
principle of opportunity (opportunitetsprincipen) which grants a wider discretion
for the prosecutor,* more like the approach in common law countries.

Extraterritorial jurisdiction

The same countries also allow for prosecution based on the active nationality
principles and the principle of universal jurisdiction,” i.e., forms of extraterrito-
rial jurisdiction. Combining extraterritorial jurisdiction and an obligation to pros-
ecute creates a wide potential to prosecute international crimes.

Government involvement

In view of the wide potential to prosecute international crimes, states may per-
ceive an obligation in relation to international law on immunities as well as politi-
cal interests to limit jurisdiction or at least have some checks on the prosecutor.
However, this triggers questions relating to arbitrariness: it may raise doubt about
the independence and impartiality of the legal proceedings.”! A system requir-
ing an authorization to prosecute, which is controlled by the government, opens
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political considerations. What are the relevant public international law considera-
tions? The obligation of states either to prosecute international crimes or to sur-
render them to a state capable of investigating and prosecuting such crimes (aut
dedere aut judicare) would favour a system where prosecutors have an absolute
duty to prosecute without the need for prior authorization. The aut dedere aut
Jjudicare principle is applicable for grave breaches of international humanitarian
law,> torture, and genocide.’ In contrast, obligations relating to immunity for
a foreign head of state, head of government, minister of foreign affairs, and other
state representatives suggest that prior government authorization to prosecute
should be required.

The Swedish Criminal Code, chapter 2 section 7, provides that prosecution
based on extraterritorial jurisdiction may only be initiated with authorization by
the Prosecutor-General or the government (the national cabinet of ministers).*
The default approach is that the Prosecutor-General should authorize prosecutions
for crimes committed outside of Sweden.’® However, if the decision may affect
Sweden’s foreign and security policy, prosecution is dependent upon authoriza-
tion by the national cabinet of ministers.’” This requirement for an authorization to
prosecute (dtalsférordnande) indicates that the intent was never that prosecutions
should be pressed home to the extent that the jurisdictional rules suggest. The rel-
evant provision provides that the following should be considered when deciding
whether to authorise a prosecution.

1. whether a prosecution in this country is compatible with Sweden’s obliga-
tions under public international law;

2. the extent to which the offences or the suspect are linked to Sweden;

3. whether measures for legal proceedings have been or will be initiated in
another state or before an international court; and

4. what actual possibilities there are to investigate the offence and bring legal
proceedings against the suspect here.’®

The Criminal Code of Finland similarly provides that prosecution based on extra-
territorial jurisdiction may only be initiated by the Prosecutor-General.” However,
such authorization is exempted in certain, limited situations, for example if the
offence was committed by a Finnish citizen or a foreigner residing in Finland and
a criminal act was directed at Finland, a Finnish citizen, a foreigner permanently
resident in Finland, or a Finnish corporation, foundation, or other legal entity.®

Under section 13 of the 1902 Norwegian Penal Code (repealed), the King (i.e.,
the government) had to authorise prosecution in relation to certain crimes (for
example murder, assault, and rape) committed by foreigners outside of Norway.*!
Prosecution relating to crimes committed outside of Norway shall, pursuant to
section 5 of the 2005 Norwegian Penal Code (in force), only be instituted when in
the public interest. Normally, this determination is made by the prosecutor han-
dling the case. The authority to authorize prosecution which previously belonged
to the King (i.e., the government) has been transferred to the Director of Public
Prosecutions (Riksadvokaten).5
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To summarize, prosecutorial discretion, jurisdiction, and government involve-
ment are interrelated matters. The fact that the prosecutors in Finland and Sweden
have an obligation to prosecute and, thus, less direction than their Norwegian and
Danish counterparts may warrant some kind of centralized control over prosecu-
tions in Finland and Sweden in order to avoid diplomatic meltdowns with other
countries.

Having set out the relevant legal frameworks in the Nordics, in relation to
which crimes and under which conditions they may be prosecuted, the next sec-
tion will examine how these rules play out in the situations investigated and cases
adjudicated.

Situations investigated and cases adjudicated
by courts in the Nordic countries

Although none of the Scandinavian countries have had armed conflicts on their
soil since the Second World War, there have still been trials relating to events
in the last decades. Among the war criminals, witnesses, and victims of atrocity
crimes that are here, many have come to the Nordic countries as asylum seekers.
Others, who have been born and raised in the Nordics, travel to conflict areas and
later return. The common geographic position of the Nordic countries, as well
as their shared international travel routes and somewhat similar refugee policies,
probably explain why the cases in the Nordic countries originate from conflicts
in the same regions: former Yugoslavia, Rwanda, and Syria/Iraq. The cases that
follow are ones where the prosecution and/or the judgment has concerned core
international crimes (genocide, war crimes, crimes against humanity), not pros-
ecutions which exclusively have been brought forward as terrorist cases.

In total, four cases have originated from Yugoslavia, three adjudicated in
Sweden,* one in Norway.* Notably, the two Swedish cases Arkiév and Makitan
concerned crimes in the same prison camp in Bosnia as the Repak case before
the Oslo District Court and later before Norway’s Supreme Court.® Thus, they
allow for a comparison of how almost identical cases were adjudicated in two
different countries. All three defendants in three separate trials were members
of the Croatian Defence Forces (HOS) and they were prosecuted for similar
criminality, namely illegal detention. The Swedish and Norwegian authorities
cooperated in the investigation of these cases, which is evidenced in several
references in the Makitan case (Stockholm District Court) to legal and factual
matters in the Repak case (Oslo District Court).* There are some interesting
differences between the facts and the court’s findings in the three cases. The
Makitan case and Repak case concerned alleged crimes in the same prison
camp as in the Arkldv case but committed at a different point of time (summer
1992 in Makitan and Repak, July 1993 in Arkldv). Makitan and Repak were —
like Arklov — members of HOS, a paramilitary Croatian organization, with the
difference that the victims in the Arklov case were Bosnian Muslims while the
victims in the Makitan case and Repak case were Serbs. The deprivation of
the Serbs’ liberty was part of the effort to pressurise the Federal Republic of
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Yugoslavia to exchange prisoners.” The criminal acts in the Arklév case were
characterized as part of an NIAC,*® while the acts in the Repak case and the
Makitan case were characterized as part of an IAC.% In other words, it was the
same prison camp run by the same group, but the courts in the two cases charac-
terized the conflict differently, and this had consequences in the Swedish cases
for the applicable law as it differs between the two types of conflict. The differ-
ence in classification of the conflict may be explained by the fact that the parties
to the conflict at the time of the alleged acts were different and thus the conflict
was different. An alternative explanation is that the district court in the Arklov
case viewed HOS as more independent from the Croatian state than did the
courts in the Repak case and the Makitan case.” The changes in the Norwegian
legislation presented particular problems in the Repak case, while the District
Court initially ruled that it could apply the law which was in force from 2008,
the Supreme Court ruled that it could not be applied retroactively.”

Eight cases have originated from Rwanda, one adjudicated in Finland,”
three in Sweden,” one in Norway’™ and three cases initiated but not adjudicated
in Denmark.” While the Swedish and Finnish district courts could convict for
genocide, the Norwegian court — due to absence of criminalization of genocide
prior to 2008 — could only convict the defendant for ‘ordinary’ premediated mur-
der under the Norwegian penal code. However, the defendant did receive the
maximum prison sentence available under Norwegian law (21 years).” Danish
authorities have dealt with three cases concerning the genocide in Rwanda. The
Special International Crimes Office (Statsadvokaten for Scerlige Internationale
Straffesager — SAIS) initiated investigations in the first case in 2006 but it was ter-
minated in 2007 due to lack of evidence. A second case was initiated in 2010 with
an arrest of a Rwandan citizen who was transferred to Rwanda in 2014 following
a decision by the Supreme Court of Denmark. In a third case, a Danish citizen of
Rwandan origin was extradited to Rwanda for prosecution, following a decision
in 2018 by the High Court of Eastern Denmark.”

In total, eleven cases have originated from Syria/Iraq following the so-called
‘Arab spring’ and the rise of multiple rebel and jihadi groups, four cases have
been adjudicated in Finland” and seven in Sweden.” Several of the photographs —
invoked as evidence in the trials — show dead bodies being used as trophies with
the defendants visible next to them. The cases involve multiple interesting matters.
A question in the Saaed case was whether the dead are protected persons under
IHL and ICL, a question that appeared to be of general relevance. The Swedish
Supreme Court ruled that the dead are protected persons.®® The Stockholm District
Court, confirmed by the Appeal Court in the Haisam-Sakhanh case, ruled that
armed non-state actors can establish courts and issue judgments involving death
sentences under IHL and ICL if the court is independent and impartial and guaran-
tees certain fair trial requirements.?! Almost all of the cases involved photographs
or videos either taken by the defendants themselves or by the group they belong
to. These photographs or videos have, in different ways, reached the Finnish or
Swedish authorities which subsequently resulted in investigations and trial. The
fact that such evidence has not, in all of these cases, been obtained directly by
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the police may raise concern regarding the authenticity and reliability of that evi-
dence. However, this has proven to be less of a problem in most of these cases
since several of the defendants admitted the alleged acts without necessarily crimi-
nal guilt,* and in at least one case the defendants also denied the alleged acts.®
There is one case that originated in Iran, relating to events in 1988 relating to
the Irag-Iran war and mass executions of opponents to the Iranian Government.
The district court of Stockholm convicted Noury for war crimes and murder,* a
conviction that was appealed by the defendant, and the outcome is still pending.

Conclusions

There is a tendency in legal scholarship to assume that a certain legal regime — for
example, international criminal law — is on an evolutionary trajectory towards
ever-increasing harmonization, commonality between countries, and greater
domestic implementation of international norms. Studying the implementation
of IHL and ICL in the Nordic countries may in some ways prove this assumption
true, for example, when international crimes have been subject to ever-expanding
and more detailed criminalization in domestic statutes. This may have occurred
at different points of time in the Nordic countries, yet the common trend is clear.
However, in some regards, differences in national traditions persist as illustrated
on how prosecutorial discretion has been and probably will remain greater in
Denmark and Norway compared to Finland and Sweden. Setbacks, regression,
and discontinuity are also possible.* Despite the national characteristics, there is
arguably a common Nordic approach to IHL and ICL with several similar regula-
tory features, policies, and experiences. The Nordic countries all allow for pros-
ecution based on the active nationality principles and the principle of universal
jurisdiction. They have all — from at least the early 1950s — criminalized viola-
tions against IHL, i.e., war crimes. The domestic legislation in Finland, Sweden,
and Denmark initially made references to customary international law as a basis
for criminal responsibility which made their criminalization processes somewhat
open-ended. All major revisions of domestic legalisation in the Nordic countries
appear to have been done in response to the adoption and ratification of/accession
to international treaties. The Nordic tradition of trying to harmonize legislation
appears to be present. In their preparatory works, Sweden, Finland, and Norway
explicitly reference other Nordic laws and ongoing reforms in this area. All of
the countries were early to ratify the Rome Statute, all between 2000 and 2001.
As noted above, Nordic countries have a common geographic position, shared
international travel routes, and somewhat similar refugee policies which probably
explain why the cases in Nordic countries originate from conflicts in the same
regions: former Yugoslavia, Rwanda, and Syria/Iraq.

In a global comparison, the Nordic countries may provide an example of how
the domestic investigation and prosecution of international crimes may become
well integrated with existing structures of criminal justice. Countries outside
Scandinavia have already, or will, meet similar challenges; the need to exchange
experience and scrutinize one’s own assumptions will remain. This is not only an



70  Mark Klamberg

endeavour for practitioners and state organs — it also a worthy scholarly enterprise
to undertake comparative studies of the domestic investigation and prosecution of
international crimes, asking how different countries sanction international crimes.
Hopefully the current chapter will invite further comparative research.
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4 To be both in the world
and yet not of it

Swedish drug policy and the international
context

Henrik Tham and Johan Edman

Sweden has a high international profile in drug policy. The country has taken a
quite restrictive line in relation to many other Western countries. Sweden has
also been seen internationally as claiming a successful drug policy in relation to
other countries, and it has almost launched a crusade both at home and abroad.
The claimed success seems to have culminated in the 1990s, thereafter losing its
political attractiveness.

In this chapter, we try to understand the connection between Sweden’s very
restrictive drug policy and this international commitment. The materials used
are primarily media debates, official government investigations, and government
instructions to Swedish delegates participating in European and international
meetings on drug policy. We begin by briefly describing and explaining the devel-
opment of Swedish drug policy. We then get to grips with the connection to the
international arena in which Sweden becomes active after the mid-1980s. The first
part of the analysis describes the international launch of a successful Swedish drug
policy culminating in the UN-meeting in 1998. The second part illustrates how
Sweden retreats from the argument of an effective policy in relation to drug abuse
and instead defends its policy by references to the protections of general values
like democracy, welfare, and human rights. The third and final part demonstrates
how Sweden’s international entrepreneurship serves as a national resource and is
a moral mission with long historical roots.

The domestic logic

Early, an epidemic model for the spread of drugs was launched where one drug
user would be claimed to ‘infect’ others with the habit who would then carry the
use of drugs on to more people. The drug user then had to be stopped as a link
in the chain with dealers, smugglers, producers, and corrupt regimes in differ-
ent parts of the world (Bejerot 1975). This theory of the spread of drugs clearly
inspired the change in policy from around 1980 focusing the drug user in the street
and stressing the demand side in drug policy. Eventually, the epidemic theory and
the stress on the demand side lead to criminalization of use, as such, and the police
getting the powers to by force take tests of body fluids (Tham 2021).
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The tradition from the femperance movement probably played a role (Lenke
1991). The movement having been quite strong in Sweden began losing ground
in the 1960s but associated and eventually merged with hard-line NGOs in the
drug field. The total abstinence ideal of the temperance movement was carried on
into the drug movement. The stepping-stone or gateway theory also justified that
no distinction should be made between ‘soft” and ‘hard’ drugs. While the earlier
restrictive Swedish alcohol policy has become liberal, the drug policy has moved
in the opposite direction (Edman 2021).

The welfare state is an interventionist state. The promise of the welfare state is
to give help and care to those who are in need. This is also a mark of Swedish drug
policy. The person with a problematic drug use is not left by him or herself in the
street but is given economic help and offers of treatment. The welfare state spirit
promotes early intervention to prevent possible risks of marginalization even
when the risks might be small. Both the epidemic model and the model from the
temperance movement are quite compatible with this welfare state risk-perspec-
tive. Non-intervention is not a natural option in the welfare state and intervention
can be intrusive (see also Barker 2013; Smith 2017). The promise of care is also
an expansive offer. Almost everyone has to work and contribute with high taxes
to make the welfare state possible. The risks that someone might ‘drop out’ at an
early age and require economic support and treatment for the rest of their life has
to be prevented even if that requires penal law and coercion.

A final contributing explanation of the Swedish drug policy could be to regard
it as a national project. In the drug policy discourse, there are clear themes of spe-
cific ‘Swedish virtues’ and ‘Sweden versus abroad’. Drugs are pictured as coming
from abroad and being alien to Swedish culture and working-class morals. Also,
the ideas to liberalize the drug policy come from outside Sweden and should be
combatted. In a situation where ‘the Swedish model” has become less self-evident
and the welfare-state ideas are being increasingly criticized, a restrictive drug
policy has been named ‘the Swedish model’ and seems to become a project for
reinforcing a threatened national identity (Tham 1995).!

The international arena

From around 1980, the drug policy was as described markedly sharpened by
measures directed against the drug user. Such measures risked being criticized
for being repressive but could perhaps be justified if shown to be effective. Drug
abuse was by the government also described as one of the biggest social problems
in Sweden in the early 1980’s. This description continued in the budget bills but
from the mid-1980s with the addition that ‘the drug policy is successful and that
drug abuse is being pushed back’ (GB 1985/86:100, app. 4, p. 18). This consti-
tuted a rhetorical challenge for the Swedish Government: was this still the worst
of problems or was the Swedish drug policy successful, as in solving the problem?
This is where the international perspective becomes a useful resource for the gov-
ernment and domestic drug policy.
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Threats from abroad

In 1989 the government appointed an action group against drugs consisting of the
highest representatives of a number of authorities involved in the drug issue. The
report published by the group carried the name We Will Never Surrender with a
cover image of the outermost beach before the see separating Sweden from the
continent (Regeringens aktionsgrupp, 1991). The situation was described as seri-
ous but not as bad as in other countries. Tendencies towards liberalization around
the world was regarded as particularly threatening. Even though the situation was
serious, the preparedness of Sweden was good: ‘we have in Sweden this far been
successful in our fight against drugs’ (op. cit. p. 8).

The story of a successful Swedish drug policy, particularly in relation to other
countries, was being formed. In 1993 the Swedish Institute of Public Health
published a brochure on drug policy, A Restrictive Drug Policy. The Swedish
Experience (Folkhalsoinstitutet 1993). The brochure was published except for
in Swedish in three other languages with the obvious intent to describe a suc-
cessful policy to other states. The success of the Swedish drug policy was in
the brochure claimed mainly on the basis of the development of life time preva-
lence and last month use of drugs among schoolchildren 15 years old which are
shown to have dropped markedly since around 1980. The drop was regarded to
be an effect of massive information, extensive treatment, and a population united
around the motto ‘Sweden a drug-free society’. The theory on which the policy
was based was an epidemiological assumption that by limiting the number who
ever try drugs the bases for new recruitment to careers in drug consumption would
be prevented. The future risks for the Swedish policy were seen in an increase in
international drug trafficking and in liberalization movements.

The restrictive and successful policy was pictured against an earlier period
of a less restrictive drug policy (Folkhilsoinstitutet 1993). An experiment in
Stockholm in the mid-1960s was described as having had negative results (a con-
clusion that was refuted in a study by Lenke and Olsson, 1998) and being a reason
for not liberalizing the Swedish policy. A permissive attitude of the Prosecutor-
General that allowed for waivers of prosecution was seen as negative. A marked
increase in problematic use in the 1980s was explained by pointing to that the
population mainly consisted of users entering drugs during the 1960s and 1970s
while new recruits among the young during the 1980s was low. The marked rise
in drug related deaths in the 1980s was not mentioned (Folkhélsoinstitutet 1993).

Sweden as the good example

Sweden in the 1990s increasingly embarked on a road of picturing itself as a suc-
cessful country in drug policy and trying to influence other countries to adopt the
same policies. Sweden in this respect probably reached its peak in the late 1990s.
A United Nation Special Session on drugs was held in New York in June 1998—
one of different types of recurrent UNGASS where world leaders meet for policy
decisions on central world problems. Sweden participated with a large delegation
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headed by the Minister of Health and Social Affairs from the Social Democrats.
The delegation consisted of three members of the Swedish parliament, including
a former Minister of Justice from the Moderates (the conservative party), two
ambassadors, and two more diplomats and 15 advisors. Among the advisors there
were two representatives for NGOs and organizations taking a hard line in drug
policy (Regeringsprotokoll 1998). No representative from the liberal NGO RFHL
was invited.?

The Swedish Queen Silvia also participated at the UNGASS. The General
Secretary of the UN, Kofi Annan, tried to engage the Queen in a Comité des
Sages consisting of persons of very high status that should be engaged in fund-
raising and opinion formation. The General Secretary referred to the engagement
by the Queen in the international drug issue. The Swedish Government was in
favour of the Queen engaging herself in this committee. The Queen was inter-
ested but would not participate in fundraising. Eventually, not enough people
accepted offers of membership of the committee and the project was postponed
(Utrikesdepartementet).

Another person who was approached by the General Secretary was Queen Sofia
of Spain. The Spanish Queen turned down the offer on constitutional grounds say-
ing that she could not make a public statement in an issue like this (op. cit.). In
a constitutional monarchy like Sweden the royalties cannot engage themselves
in politically controversial questions. Had the Swedish Queen engaged herself
in, for instance, the alcohol policy where different political opinions exist that
could have led to a constitutional crisis. The fact that the Queen could consider
the proposal from the General Secretary shows that the drug issue in Sweden was
regarded as an issue of complete consensus. This consensual culture was further
stressed by the Swedish Minister of Health and Social Affairs in a statement given
at the UNGASS:

It may be difficult and it may be costly, but we, the political leaders of the
UN member-states, must make it very clear that we will not allow ourselves
to be influenced by those who promote illicit drugs. I firmly believe that giv-
ing in for such ideas will undermine our common effort. Let us not lose sight
of our goal—a drugfree society. That is a responsibility we have towards the
younger generations as we lead our countries into the next millennium.
(Wallstrom 1998a, p. 3)

A brochure on the Swedish drug policy was presented at UNGASS, 4 Preventive
Strategy. Swedish Drug policy in the 1990s (Regeringskansliet, 1998). In a preface
the Minster of Health and Social Affairs wrote that the aim of the brochure was ‘to
communicate Sweden’s policy on drugs to interested persons in other countries’
(op. cit., p. 3) and that the drug policy is strongly supported by the Swedish public.
The brochure claimed the relative success of the Swedish drug policy, that there
was no distinction or opposition between measures against supply and demand,
and that no drugs were regarded as ‘soft’ since cannabis increased the risk for use
of hard drugs. The risk of punishment was said to be an important aspect of the
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policy and police action at street level had an important effect on public opinion
showing that drug abuse and trafficking was not accepted by society. The bro-
chure ended by pointing to the global character of the drug problem ‘which in turn
heightens the importance of stronger international co-operation’ (op. cit., p. 18).

From the good example to the extreme example

The quest from Sweden for consensus, a joint fight against liberal tendencies and
position Sweden as the morally good example was however immediately scat-
tered during the UN-meeting. The same day that UNGASS started, a two-page
call appeared in The New York Times, paid for by the Lindesmith Centre (The New
York Times, 1998). The call was formed as a letter to the General Secretary of the
UN with the main message: ‘We believe the global war on drugs is now causing
more harm than drug abuse itself’. Some 650 persons from all over the world had
signed the call of which half were listed in the newspaper. The signatories mainly
consisted of two categories. One group was constituted by retired high-ranking
politicians and civil servants like presidents, prime ministers and other cabinet
members, members of parliament, chiefs of police and one Secretary General
of the UN, Javier Perez de Cuellar. The other group was made up by active aca-
demics, doctors, lawyers, and others who wouldn’t risk their jobs. Kofi Annan
was annoyed but did after his resignation as Secretary General join The Global
Commission on Drug Policy, an organization with the same aim as the call in The
New York Times.

Twelve of the signatories came from Sweden. It was seen as important by
the organizers to include all these names in The New York Times. Sweden was
perceived as a particularly strong Western representative for zero-tolerance and
the publication would show a crack in the Swedish consensus. A consequence of
the publication was also a fierce debate in Swedish media. The signatories were
claimed to be cowards and misled, and it was questioned if they were at their
senses in a tabloid that also quoted the Minister and an MP in the delegation
(Expressen 1998-06-10 & 16). Particular attention was given to the fact that the
Director General of the National Board of Health and Welfare had signed the call
the day after leaving office. The Minister of Health and Social affairs wrote in a
debate article commenting on the Swedish signatories and their demand for re-
thinking the drug policy: ‘No, it would according to me be a disaster. It is a totally
wrong road to hit. We cannot allow the drug liberal forces in Europe and in other
parts of the world to spread out” (Wallstrom, 1998Db).

The strong reaction against the signatories was in a way surprising. The major-
ity of the Swedes who signed the call were university professors and in addi-
tion there was a judge, a poet, and a retired editor in chief. The name of the
General Director did of course carry weight but he withdrew his support to the
call claiming that he had signed by mistake. Moreover, the strict zero-tolerance
policy advocated by the UN was not shared by all countries at the UNGASS in
New York. An analysis based on the large number of documents published by the
UN before the UNGASS shows that the ‘common ground’ was not that clear, the
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North—South divide remained, prohibition was questioned, and that there were
voices for reviews of the UN conventions against cannabis and coca (Jelsma
2003). The dissenting Swedes cannot have been such a surprise.

An interpretation of the strong political and media reactions to the Swedish
signatories could be that it revealed an internal critique of the drug policy. Even if
the critique in reality hardly reached outside the country it was an action that was
perceived to challenge the claimed consensus in Sweden. The call could question
the Minister’s statement of the strong public support for Swedish drug policy and
the emphasis in the distributed brochure that the drug policy would demonstrate
a united society. The political reaction to an international appeal, including some
Swedes, against the war on drugs could be seen as an attack on Sweden and also
as an attempt to undermine the authority of Sweden in the field of international
drug policy.

Sweden losing ground

A month before the UNGASS the Minister of Health and Social Affairs had
appointed a commission to evaluate the Swedish drug policy. The directives
included suggestions of how to strengthen the Swedish policy internationally and
to give possibilities for a large impact of the Swedish restrictive line in inter-
national policies. The result of the work of the commission was published two
years later with the title At a Crossroads (SOU 2000:126). The introduction to the
English summary started:

Swedish drug policy has come to a crossroads. One direction calls for a sig-
nificant augmentation of resources in the form of commitment, direction,
competence and funding. The other implies a lowering of sights and a con-
siderable acceptance of drug abuse.

(p-33)

The report emphasized, again, the importance of a common stand: ‘In Sweden
the importance has been stressed of a united distancing from drugs’ (p. 109).
Sweden, according to the report, had through its consistent attitude become a
symbol for a restrictive drug policy and much weight was given to Swedish points
of view internationally. A prioritized area for Swedish drug policy efforts was to
strengthen the international control of illegal drugs. Thus, it was most important
for the Swedish international credibility to maintain a correspondence between
rhetoric and praxis at the national level. The report referred to Sweden’s role
internationally as an argument for an increase in resources for fighting drug use
in Sweden.’

The name of the state report, At a Crossroads, could alternatively have been ‘At
the end of the road’. There was a clear change in tone in relation to the optimism
expressed in New York just two years earlier. Even if the Swedish official position
was repeated there was an undertone of Sweden losing ground internationally,
‘the ordeals Swedish drug policy at times has been exposed to in international
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contexts’ (SOU 2000:126, p. 74). The Swedish claimed success (op. cit., p. 75)
had also become more difficult to demonstrate. The proportion of 15 years old
trying drugs had doubled in the 1990s. The number of persons with a problematic
drug use had increased substantially. The committee was forced by the critique to
address the question of the high number of drug-related deaths and had to admit
the higher figures than in relation to other European countries (Curman et al.
1998; SOU 2000:126, PM nr 3).

Rescue operations

The status of Sweden as a successful state in the field of drug policy was however
lifted once more and this time from abroad. UNODC, the United Nation Office of
Drugs and Crime, in 2007 published the report Sweden’s Successful Drug Policy.
A Review of the Evidence (UNODC 2007). In a foreword, the Executive Director
notes that in a possibly failed European drug police ‘Sweden is a notable excep-
tion” and ‘[i]t is my firm belief that the general positive situation of Sweden is a
result of policy that has been applied to address the problem’ (p. 5). The report
describes the development of the Swedish drug policy, stresses the active contri-
bution of Sweden in the forming of the UN conventions in 1961 and 1971 and
highlights the setting of the vision of a drug-free society. The main indicator of the
success is the marked decrease and low level of drug use among schoolchildren.
The increase in problematic use and drug-related deaths are noted but explained
by a cut in health services in the 1990s and referring to a small drop in the deaths
in the 2000s.

The report was critically reviewed by Borje Olsson, professor of alcohol
and drug research at Stockholm University (Olsson 2009). Olsson criticizes the
report for, among other things, attributing a decrease in drug use to the restrictive
Swedish policy even before it was introduced, not distinguishing between medi-
cal, experimental, and occasional use, repeating the inaccurate conclusions of the
experiment with legal prescription, giving wrong interpretations of the develop-
ment of drug use, and presenting facts that are outright wrong.

The concluding description of the Swedish drug policy development cover-
ing the last 15 years is quite superficial, idyllic, without analyses of critical
approach, and the wording not only reminds the reader of the formal and
empty style of an overriding committee report, is basically a summary and
translation of the national action plan on drugs.

(Olsson 2009, p. 6)

The critique might not have reached outside the academic community and influ-
enced the perception of Sweden’s dug policy internationally. It does however
once more demonstrate the efforts of Sweden to claim a successful policy through
a biased and incomplete presentation.

The report from the UNODC came from an international organization and not
from Sweden, However, it is not likely that it was produced without help from
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Sweden. One of the two prefaces in the report is written by the Swedish Minister
for Elderly Care and Public Health who says: ‘I am of course proud that the over-
all judgement is positive’. Likewise, the Minister of Public Health up to 2006 at
a press conference where the Executive Director of the UNODC presented the
report said: ‘I become embarrassed and proud by the praise’ (Olsson 2009, p. 1).
An international evaluation done in collaboration with Sweden could be used to
boast Swedish drug policy both abroad and at home.

In 2010 a state commission of inquiry was charged with charting Sweden’s
international commitments in the drug field. The work of the committee was
according to the directives to be pursued within the frame of Swedish drug pol-
icy, namely zero-tolerance. The UN conventions on drugs should be a starting
point, meaning that drugs could be used for medical and scientific reasons but not
for recreational use. The directives were clearly formulated in a feeling that the
Swedish voice in international drug policy was being weakened and needed to be
strengthened. (SOU 2011:66, Bilaga 1).

The report was delivered a year later (SOU 2011:66). Sweden was described
as over the years having been active in international drug policy. Sweden contrib-
uted to the second UN convention on psychotropic drugs and Sweden was one
of the large contributors to the UNODC. The international movement towards
liberalization was described as a real threat to the international drug policy as the
zero-tolerance goal was seriously questioned.

Official Sweden must have felt that the market for its model has shrunk. There
was in debates on international drug policies disagreement over the use of the
words ‘user’ and ‘abuser’ and if ‘soft’ drugs should be separated from ‘hard’
drugs. The debate was seen as one-sided in favour of the advocates of liberaliza-
tion. The international critique of existing Swedish drug policy was said not to
recognize the importance of a policy aiming towards a drug-free society that,
even if unattainable, means sending an important signal and supporting the UN
conventions. Sweden and other states therefore had to react against this worrying
development: ‘It cannot continue like this’ (SOU 2011:66, p. 49).

Different arguments were being put forward in the report about why Sweden
had to act more strongly in international organizations concerned with drug pol-
icy. Sweden praised itself for having been a strong advocate of focusing also
the demand side and particularly of stressing the need of treatment. This meant
stressing public health thereby showing a human and caring side of drug policy.
The Swedish practice of police controls of body liquids for proving consumption
of drugs could be justified as both a defence of the UN conventions and a means
for improving public health.

The report was an inquiry into Sweden’s engagement in international drug
policy. It was however clear that the task of Sweden had changed. Sweden had,
according to the report, been very driving and even successful: ‘[I]s it worth aim-
ing at freedom from drugs or should we reduce ambitions and settle for limiting
medical and social harm?’ (SOU 2011:66, p. 61). Sweden had gone from being a
driving to a guarding country, but this did not have to be:
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The choice does however not have to stand between only to see to that no for-
mulations inappropriate to Sweden slips into the resolution texts and to be the
foremost on the barricade. By cooperating with other likeminded countries,
we can drive our questions at the same time.

(op. cit. p. 107)

Despite this vision, it was clear that for Sweden as a result of international move-
ments there was a change from having been a front-line agent internationally in
the war against drugs and actively forming more intervening polices to a position
of defending conquered territory. This change became increasingly clear in the
years that followed when Sweden’s engagement in the international drug policy
increasingly took place with EU.

UN conventions as an argument in the European Union

Sweden entered the European Union in 1995. The attempts of Sweden to influ-
ence international drug policy have since then been relatively more oriented
toward the EU than the UN. For the EU member states it is important to try to
speak with one voice in international contexts. The work mainly takes place in the
called Horizontal Narcotics Group (HNG). The participants in the HNG-meetings
but also in other international drug-fora receive instructions before every meeting,
mainly from the Ministry of Social Affairs.*

The instructions to the Swedish representatives have, through the years,
stressed different but interlinked positions and strategies. It is, however, clear
from the turn of the century that Sweden faces a new situation, and the country
now has increasing difficulties arguing for its claimed successful drug policy.
Sweden still tries to defend its zero-tolerance stand but increasingly links the drug
policy to wider issues and especially to UN drug conventions and to other goals
of the UN.

Sweden should, according to the instructions, combat any attempts to decrimi-
nalize or legalize and look out for formulations in common documents that would
indicate liberalization (PM 1998-04-30; Instruktion 2016-01-05, 2016-03-09,
2016-09-16, 2017-11-28, 2019-09-04, 2019-10-04, 2020-01-20). Different lines
of defence can be detected in the instructions to the HNG. These include delaying
decisions by referring to international opinions, defence of the UN conventions,
enlarging the issue to further underline the importance of a fast stand, drug control
as a means for fighting organized crime, and stressing the use of drugs as a threat
to UN human rights.

Sweden counteracts EU tendencies to liberalize cannabis policy by claiming
that the work on that issue should be done in an orderly manner, and that an inter-
national group of experts should be set up on the issue of a possible reclassification
of the conventions. Sweden repeatedly stresses the importance of demand reduc-
tion, including both treatment and police interventions. The country also presents
itself as a strong supporter of the UN conventions and claims that legalisation is
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incompatible with the conventions (Instruktion 2017-02-21, 2020-01-20). That
Sweden in international fora stands up for the UN conventions on drugs and at the
same time legitimizes the zero-tolerance policy at home.

Sweden links drug issues with poverty, equality, and democracy (Instruktion
2016-04-07/08, 2017-03-10, 2017-05-02, 2019-01-14). Thereby, the drug use and
the drug market are claimed to be obstacles toward sustainable development in a
broad sense and international cooperation and strict enforcement of the UN con-
ventions become even more important. As further arguments to the penalization
and world-wide resistance to drugs, Sweden points to the connection between the
drug market and organized crime and terrorism (Instruktion, 2017-05-02). These
phenomena are clearly cross-border and demand consensus among nations to fight
drugs and ultimately create a drug-free world as formulated in the UN meetings.

Recurrent Swedish lines of argument internationally are public health and
human rights (Direktiv 2017-03-23, Forslag 2016-05-02, 2017-01-04; Instruktion
2016-01-05, 2016-03-01, 2016-05-11, 2017-03-10; Svenska synpunkter pa
UNGASS). By stressing good health as a human right, Sweden again can show
support for UN conventions concerning good material living conditions as a right
for all human beings. Since the use of drugs can be detrimental to the health of
citizens, drugs must be forbidden and prevented even with penal law and criminal
justice.

A particularly good demonstration of this this line of argument is when
Sweden was criticized by the UN before UNGASS 2016 for not upholding the
human rights of the drug user (The Local 2015). In a brochure in English to the
UNGASS-meeting, Sweden took a human rights stand in order to defend its strict
drug policy:

The UN Convention on the Rights of the Child recognizes a child’s right to
grow up in a drug-free environment as a human right. The UN International
Covenant on Social, Economic and Cultural Rights talks about the right to
health. All societies attempt to protect their citizens from risks that they can-
not foresee; these may be anything from additives in food to seat belts in
cars. This is part of the duty of society and of governments to protect citizens
from risks.

(Government Office of Sweden, 2016, p. 9)

The Swedish Government justifies its drug policy by prioritizing positive human
rights over negative human rights. The right of the child and other citizens to
a decent life without risks for physical or psychological health problems is set
up against the protection of the citizen against the state. This is in line with the
overall justification of Swedish drug policy. Caring for the weal and woe of the
population is at the centre of welfare state ideology. In the government’s national
action plan for alcohol and drugs it says:

The drugs policy is based on people’s right to a dignified life in a society
that stands up for the individuals needs for security and safety. Illegal drugs
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must never be allowed to threaten health, quality of life and security of the
individual or public welfare and democratic development.
(GB 2005/06:30; Hallam 2010, p. 2)

This quote could then perhaps both illustrate a continued fast stand and a pos-
sible retreat as long as the liberalization does not jeopardize the health and public
welfare.

To be both in the world and yet not of it

And when domestic problems prove intractable, to show that something has
been achieved on the international level may become a political necessity,
especially if the problem is seen to have originated from outside the country.

(Bruun, Pan & Rexed 1975, p. 133)

For a short period at the end of the 20th century, Sweden was the self-proclaimed
shining star of international drug policy. It was the hard but good example of how
drug policy should be conducted, a model to put on display to an international
audience. But Sweden hardly influenced drug policy outside the country’s bor-
ders. The clear effect was instead seen in Sweden, where the international status
made it possible to pursue the distinctive Swedish drug policy further and further
away from the international development.

Sweden’s international involvement in drug problems appears to us a kind of
mission, a quest for status in the international arena through moral supremacy
(e.g., Dahl 2006; Wohlforth et al. 2018). The moral and religious undertones of
drug resistance are well suited to this model, something that is also seen in the
early transnational temperance movement’s engagement in the drug consump-
tion of Indigenous peoples (Edman 2015). But it is also a model for international
action that has been used by various countries on several issues since at least
the transnational revolution of the 19th century when technological, economic,
social, and cultural development made it possible for both people and informa-
tion to travel faster and farther, thereby creating new possibilities across national
borders for state officials, scientists, and various interest groups (Edman 2015).

This was particularly noticeable in the United States. The US made efforts
early, and for a long time was the initiator of many international actions, not
least against the ‘morally reprehensible’, whether it was slavery or prostitution,
tobacco, or drunkenness (Tyrrell 2010). When the United States took the initia-
tive for the 1909 Shanghai Opium Commission, drugs really weren’t seen as a
Swedish problem (Barop 2015), and they still weren’t when Sweden signed the
1912 International Opium Convention in The Hague. Nevertheless, Sweden’s
signing of the Hague Convention was the direct reason for Sweden’s first drug
law, the 1923 Drug Proclamation (Edman 2017). This connection between, on
the one hand, international initiatives and commitments and, on the other hand,
domestic legislation and policy, is central to our understanding of Sweden’s inter-
national involvement in the drug issue. As historian lan Tyrrell (2010, p. 236)
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states, speaking of US moral imperialism, these foreign policy initiatives have
‘many feedback effects’.

An international involvement in the drug issue is understandable as national
prohibition legislation has made drugs a global and highly profitable commod-
ity. International agreements have therefore aimed to prevent the production
and smuggling of drugs. But an international commitment also becomes a bind-
ing commitment and not only in the formal sense as when the ratification of an
international convention takes place in national legislation. At least as important
is the anchoring of a domestic issue in a larger context, which helps to legiti-
mize domestic polices and makes otherwise provincial policy appear universal
and beyond domestic quarrel. The transnational context and the very use of an
international discourse provides a resource for political struggle and debate (af
Petersens 2006) and, as political scientist Mark Lawrence Schrad (2010, p. 46)
has shown regarding the temperance movement, references to a global commu-
nity serves ‘to legitimize temperance activity as a worldwide moral battle between
universal principles of good and evil, right and wrong’. Schrad (2007, p. 388 f)
claims that ‘domestic actors in effect “anchor” their positions on domestic policy
considerations to the fate of policy developments abroad, which are out of their
own jurisdiction and control’. But the intention (or at least the effect depending
on what intentions we attribute to our actors) is also not to influence other coun-
tries’ legislation as much as to ‘dignify and generalize claims that might otherwise
remain narrow and parochial’ (Tarrow 2005, p. 76). In that manner, Sweden’s for-
eign drug policy initiatives have contributed to the domestic political consensus
on the drug issue established by previous research and previously noted (Tham
1995; Edman 2012).

Sweden’s involvement in the drug issue bears resemblance to the United
States’ previous temperance missionary. Using an international point of view and
being able to exemplify what other countries have already implemented domesti-
cally is a strength, as the problem and the solution then appear to be universal
and beyond national conflict. The path towards US prohibition was, for exam-
ple, taken by pointing to the previously introduced Russian alcohol ban (Schrad
2007). Problems only arise when you are already leading the development, when
your own country is the extreme example of what you want to achieve. In that
situation, the motives for international action are reasonably changed to be about
influencing other countries to implement a stricter policy. When Tyrrell (2010,
p. 237) tries to understand the United States’ international commitment to tem-
perance more than 100 years ago, he therefore starts with the duality that often
characterizes missionary work, the ambition to be part of something bigger and
the impulsion to something that must be understood as the opposite, the extreme
position from which you try to enforce your agenda:

moral reformers had bequeathed to the American nation a tradition of entan-
glement with the wider world; this tradition included the urge to be part of
the world and yet at the same time superior to other countries. This experi-
ence imparted a streak of moral interventionism that cast the United States as
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an exception to the norms of empire and that urged higher moral standards
on Americans. Paradoxically, this spirit of moral particularism encouraged
a mission to change the world. The United States was seen to be both in the
world and yet not of it.

‘To be both in the world and yet not of it” could also fit as a description of
Sweden’s international involvement in the drug issue a century later. The inter-
national anchoring of Swedish drug policy has blended well with Sweden’s
self-image as a moral superpower. In addition, the Swedish model—the notion
of an epidemic spread of drug abuse—has fit in well with the global public
health framework of substance misuse problems that has grown strong during
the post-war period (Edman 2018). Finally, this international involvement has
also been a clear resource in the consensus-oriented Swedish drug policy, where
dissenting views on a reasonable drug policy have been externalized to some-
thing propagated by countries described as uniformed. The question that arises
is how long that model lasts, at what time you are no longer ‘in the world’, but
only ‘not of it’.

Notes

1 For a more detailed description of the development of Sweden’s drug policy, see Tham,
2021.

2 Communication with Annika Mansnérus, member of the delegation as an expert in the
Ministry of Social Affairs and also a board member of RFHL, the National Association
for Help and Assistance to Drug Addicts.

3 A further example of a Swedish effort to influence European drug policy should be
mentioned. The Major of Stockholm in 1992 took the initiative to the organization
European Cities Against Drugs (ECAD), in order to fight the Frankfurt Resolution
and efforts to liberalize drug policies. ECAD has received economic support from the
city of Stockholm, the government, SIDA (The Swedish International Development
Cooperation Agency) and The Swedish Institute and has been active in trying to influ-
ence the drug polices of the former communist regimes in Central and Eastern Europe,
thereby exporting the Swedish model.

4 Documents relevant to Swedish participation in international bodies on drug policies
were asked for at the Ministry of Social affairs. In all 58 documents were delivered.
Most concern instructions to HNG-meetings but also to CND-meetings. Some docu-
ments have the Ministry of Foreign Affairs as sender. One document was classified as
secret and not disclosed. The documents have been compiled by the Ministry, scanned,
and sent to us. We are grateful for the service provided.
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S5 Swedish, Nordic, European

The journey of a ‘model’ to abolish
prostitution

Isabel Crowhurst and May-Len Skilbrei

Introduction

The governance of prostitution across Europe is characterized by different regula-
tory approaches and models of intervention that are shaped by, amongst other fac-
tors, national traditions and histories, contingent problem definitions, specificities
of local prostitution markets, as well as by the global influence of policy models
and discourses. In the past two decades, prostitution has become a highly conten-
tious and divisive policy area in Europe. Animated political and public debates
have been unfolding around which of the prostitution policy approaches currently
in place is the most effective and whether there is scope for legal harmonization
across the region. While sex worker advocacy groups and alliances, and many
prominent international organizations, academics, and some politicians have
been advocating for the decriminalization of sex work, the criminalization of sex
buyers with a view to abolishing prostitution and promoting gender equality has
gained particularly strong political support in and beyond Europe. This approach
was first conceptualized in Sweden where it was passed into law (the Swedish Sex
Purchase Act) in 1999 and has since been hailed as a model for other countries to
conform to. But conform to what? As we show in this chapter, the original scope
of the Swedish approach has been detached from its actual application in Sweden
and throughout its rise to global popularity. Nevertheless, in its multiple redefini-
tions as Swedish, Nordic, pan-European, end demand, or equality ‘model’ it has
acquired potent symbolic capital globally, serving as a tool of convergence and
consensus for the many who ascribe to it a superior moral status and who view it
as the solution to the ‘problem of prostitution’.

In presenting the increasing global popularity and application of the ‘Swedish
model’,! in this chapter we show how key ideas underpinning it evolved and were
adapted over time, and how currently the adoption of its multiple interpretations
is pursued by countries with limited or no proximity and little socio-economic,
political, and social welfare resemblance to the Nordic region. In this journeying
from one context to another, the ‘model’ has taken a life of its own in at least
three meaningful ways which we introduce here and further discuss in the rest of
the chapter.
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Firstly, the ‘Swedish model’ as it is conceptualized and understood globally
today is very much detached from its empirical roots and shows limited resem-
blance to its original intention. However, while the link to Sweden and the Nordic
countries has been severed and the ‘weight’ of Swedish-ness and/or Nordic-ness
has lost importance, the symbolic capital of the ‘Swedish model” has stayed, even
if the intent of the original approach is diluted or strayed from. Such symbolic
capital is used to validate and build consensus around new model adaptations and
new model brands, such as ‘gender equality model’ or ‘end demand model’, that
can appeal and make better sense globally.

Secondly, today, those who promote the ‘Swedish model” more vigorously are
political actors far removed from the Swedish and Nordic contexts. In the name of
the gender equality that the model claims to promote and defend, these advocates
invoke its moral superiority and go as far as shaming the values and character of
their own nations for not having implemented it yet.

Thirdly, the Swedish approach was conceptualized at a particular historical
moment, and a lot has changed since then, both politically and in the shape and
organization of sex industries across the world. Debates about the best way to
regulate prostitution and prostitution policy conformity remain unabated, but
new problem definitions and actors have come into the picture, sex markets have
become increasingly international, and prostitution as a policy sphere has become
more and more entangled with the issues of migration and human trafficking.
The Swedish feminism of the late 1990s that contributed to conceptualizing ‘the
model’ was exclusively focussed on cis men’s violence against cis women, which
was assumed to be experienced in the same way by all cis women and to damage
all cis women’s worth in society, all the while neglecting intersectionality and the
much more diverse landscape of people who buy and sell sex. The strong com-
mitment that was later made by Sweden to be an LGBTQI+ inclusive society (for
a critique of this, see Lilja and Johansson, 2018) does not sit comfortably with the
hetero-cis normativities of 1990s feminist advocacy that led to the Swedish Sex
Purchase Act.

It is in this dynamic context that harm reduction, not contemplated until
recently as a practice to be pursued by social workers operating in this field in
Sweden and very much against the ethos of the law (Florin 2012), is no longer
seen so unfavourably, approaches to prostitution are diversifying, and the Sex
Purchase Act is no longer as unassailable as it appeared just a decade ago, even
in Sweden.

Prostitution policy conformity and the appeal
of a uniform ‘model’: an overview

The precedent for prostitution policy conformity in modern Europe takes us back
to the 19th century, when the widespread optimism about the effectiveness of reg-
ulationism resulted in the containment and regulation of prostitution across many
European cities. Regulationism was a system whereby national penal law was
set aside and only applied if women who sold sex did not abide by local police
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by-laws and health regimes that controlled where they lived and how they worked,
and subjected them to regular checks for sexually transmitted infections. The aim
of this approach was public harm reduction: under this widespread public health
regime, ‘common women’ were tolerated as long as they operated in ways that
were not seen as harmful for society at large (Harsin 1985; Levine 2003). Public
health, more specifically ill-health prevention, had become a legitimate argu-
ment for policies, including repressive ones (Porter 1998). While some European
countries retained a regulationist approach well into the 20th century—includ-
ing Sweden which maintained it in Stockholm until 1918 (Svanstrém 2017)—
many others gave in to the demands of the movement to abolish regulationism.
With few exceptions, by the mid 20th century regulationism had been formally
repealed, effectively putting an end to the one time in modern history when most
European nation states had a shared understanding of prostitution primarily as a
public health issue and implemented very similar prostitution policy approaches.

The idea that Europe should have a common understanding of, and approach
to, prostitution re-emerged in the 21st century when the aspiration for a unified
European policy approach to prostitution returned to the political agenda of supra-
national entities, as well as national and non-governmental actors. This time, how-
ever, debates about harmonization have been taking place in the context of deep
disagreements over what approach is best, and for whom. In the 19th century,
policy harmonization had been facilitated by the shared identification of ‘com-
mon enemies’: syphilis and the de-domestication of sexuality, both viewed as a
threat to the normative family. Today prostitution policies have different objec-
tives. Some aim to eradicate or limit commercial sex through criminal law, others
aim to integrate it into society and tightly control it (Ostergren 2017a). Moreover,
even when policy goals are shared, there are substantial differences over how
these can be achieved. To align policies across Europe mandates a harmoniza-
tion of problem definitions, a difficult task to achieve. Nevertheless, the allure
of having a unified model of prostitution regulation, expected to have the same
standardized outcome no matter where it is implemented, continues to drive pros-
titution policy agendas in and beyond Europe. Despite the fact that an expanding
body of research warns against pursuing a one-size-fit-all “harmonized’ approach
in prostitution regulation that would end up ignoring the unique conditions and
needs of the different contexts to which it is applied (Scoular 2015; Ostergren
2017a; Crowhurst and Skilbrei 2018; Wagenaar 2018), attempts to promote a uni-
form understanding of, and response to, prostitution across highly diverse juris-
dictions have been prompted and promoted around what has become known as
the ‘Swedish model’. Self-proclaimed as a superior policy approach, the ‘Swedish
model” has served as a space of ideological convergence by framing prostitution
as a matter of gender inequality and as the best viable way to abolish prostitution
once and for all.

Given the ideological and symbolic capital of policy models (Bowling 2011),
it is not uncommon for their proposers to expect them to exhibit a nation’s char-
acter and core values, both to its citizens and globally. Much energy is invested
in presenting principles and understandings that inform policy models as more
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sophisticated and/or more enlightened than others, and in ensuring that they are
effective, or at least viewed as such. This is especially the case with morality poli-
tics, in which prostitution is viewed as an archetypal case that rouses uncompro-
mizing value conflicts in both societal and political spheres (Foret and Calligaro
2018; Wagenaar 2018). With the passing of the Sex Purchase Act in 1999, Sweden
asserted its moral authority as the pioneer of a conceptualization of prostitution
that it viewed as transcending religious moralizing and sexual double standards,
has gender equality as its key objective instead, and has the capacity to ‘contribute
to changing debates [on prostitution] also in Europe’ (the Swedish Minister of
Social Affairs, Lars Engqvist as cited in Langford and Skilbrei 2022: page 178).

The popularity of this model, the efforts invested by Sweden to advertise and
export it, the implementation of (some of) its principles in a number of other
countries globally, the enhanced appeal it garnered in its extended configuration
as ‘Nordic model’, and the momentum this has given to the abolitionist movement
that supports it, are all factors that have contributed to enhancing divisiveness
and confrontations over whether this is really the model of prostitution govern-
ance that all countries should aspire to have. As mentioned earlier, sex work-
ers’ rights movements and various esteemed international organizations, amongst
others, have condemned this approach for producing, rather than reducing, harm
to sex workers (see, for example, World Health Organization 2012; Amnesty
International 2016; Human Rights Watch 2019). However, if anything, the popu-
larity of the ‘Swedish model” has expanded over the past two decades and many
countries (Canada, Finland, France, Iceland, the Republic of Ireland, Israel,
Northern Ireland, and Norway) have adopted the key principles that constitute it
(with crucial variations)®: that buyers of sexual services should be criminalized
and punished, not sellers.

The ‘Swedish model’: origin, ethos, and contestations

In 1999, with the Sex Purchase Act, Sweden introduced a unilateral ban on the
purchase of sex. It did so after several years of discussion of how prostitution is
best regulated, and in the process, prostitution became firmly situated as an issue
to do with gender equality. This marked a notable shift away from dominant per-
spectives that had previously guided how states and societies approached prostitu-
tion, i.e., as a matter of public health or as related to sexual morality. Within this
framework of understanding, the link between gender equality and prostitution
works both ways: it is gender inequality that causes prostitution to exist, and the
existence of prostitution itself perpetuates gender inequality. Other matters were
also drawn into national debates preceding the passing of the law,’ but in the end,
the Sex Purchase Act was integrated into a larger law package on women’s rights,
the Women’s Peace Bill (for an analysis of the debates, see Svanstrom 2004;
Ostergren 2017b; Erikson 2018), and this firmly severed the ties between prostitu-
tion policy and previous problem definitions.

The Sex Purchase Act builds on an abolitionist stance on prostitution, in other
words, the aim was to design a policy that would ultimately abolish prostitution,



Swedish, Nordic, European 99

although not at any cost. The view that prostitution results from gender inequal-
ity and is harmful for women who sell sex meant that completely criminalizing
the sale of sex was politically impossible. The Act was intended to work toward
gender equality by combating prostitution: in the short run by curbing the market,
and in the long run by changing social norms. Importantly, it was also introduced
to set an example for other countries to follow (Holmstrém and Skilbrei 2017),
something we return to below. Policy making on prostitution in various contexts
has considered gender equality (see e.g., Dodillet 2005), but the latter is espe-
cially and explicitly central in the Swedish approach with the clear formulation of
the Sex Purchase Act as a gender equality legislation designed to protect sellers
specifically, and gender and sexuality norms more generally. As mentioned previ-
ously, prostitution has historically been defined as different kinds of problems,
and Swedish policy makers wanted to make a clear break with earlier understand-
ings of prostitution as immoral and especially so as pertaining to the immorality
of the seller. The law emerged from several decades of feminist debates wherein
the aim to destigmatize sellers became increasingly important.*

The scope of the ‘Swedish model’ is presented differently in different contexts
(Langford and Skilbrei 2022), but the common denominator is the criminaliza-
tion of the purchase of sex. While there are many policy approaches globally
where only one party in prostitution is criminalized, this is usually the seller,
whereas in other instances, both parties are criminalized. The unilateral ban on
sex buyers, therefore, represented a novelty in the contemporary prostitution
policy landscape.’ Sometimes, however, the ‘Swedish model’ and its extended
version the ‘“Nordic model” are wrongly presented in debates outside the region as
being about criminalizing buyers and decriminalizing sellers. Indeed, selling sex
is not illegal per se in Sweden, but this has been the case already since 1918—
the Sex Purchase Act did not decriminalize the selling of sex, selling sex was
already legal in Swedish law (Ostergren 2017b). Similarly, in Finland, Norway,
and Iceland, partial criminalisation of the sale of sex was removed in the last
two decades through policy initiatives that were unrelated to the introduction of
bans against buying sex. The mis-representation of the Swedish approach as being
one of simultaneously criminalizing the purchase and decriminalizing the sale of
sex can be observed in the European Parliament resolution recommending that
EU Member States follow the Nordic lead, which stated: ‘Sweden changed its
prostitution laws in 1999 to prohibit the purchase of sex and decriminalize the
prostituted person’ (European Parliament 2014: 17, for more on this, see below).
Scholars have misrepresented this too (see e.g., Waltman 2011) by portraying
the decriminalization of the sale of sex as part of the legal shift taking place in
Sweden, and later in other Nordic countries, which, as explained, amounts to a
factual error. Such widespread misrepresentation of the Act contributes to rein-
forcing the symbolic power of ‘the model’ as an approach that is conceived spe-
cifically in the interest of sellers as victims. Furthermore, the premise that ‘the
Swedish model’ only aims at enforcing punitive approaches against clients and
never at sellers, is also not accurate. While the sale of sex is in itself legal across
the region, there are prohibitions in place that target the sale of sex, for example
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third country nationals are forbidden from selling sex in Sweden and are at risk
of deportation and banned from re-entry if they do sell sex, even though selling
sex is legal per se (Skilbrei and Holmstrom 2013). This predicament shows the
incorrectness of claims made about the ‘Swedish model’ that it works in ways
that people who sell sex are supported with welfare measures rather than being
punished (see e.g., European Women’s Lobby 2017). Indeed, the Sex Purchase
Act in Sweden was intended to be followed by investments in social work to aid
sex sellers, but this did not materialize (Florin 2012), and to this day, support ser-
vices are mainly offered to women in street prostitution in the three largest cities
in Sweden, and migrants and sex workers who do not wish to/are not able to exit
prostitution face obstacles in accessing assistance (Vuolajarvi 2019).

Assumptions that the ‘the Swedish model’ entails the active policing of sex
purchasing is also not entirely correct. Looking at law in action, it is evident that
the Sex Purchase Act is not uniformly implemented across Sweden, but mainly
enforced in the three largest cities. Moreover, over 20 years (1999-2019) only
3,594 individuals have been convicted of buying sex and almost all of them
received a fine, not a prison sentence (Olsson 2021). This is the background for
the claim made by some that in Sweden buying sex is de facto legal (if not de
Jjure), as most men who buy sex do not have much to fear as far as being criminal-
ized (see e.g., Lo6f and Hedin 2021). This has, in part, contributed to the Swedish
Parliament voting in the summer of 2022 to exacerbate punishments for sex buy-
ers, removing fines from the list of punishments, leaving only imprisonment (The
Swedish Government 2022).

Finally, the ‘Swedish model’ is discussed in international scholarship on pros-
titution, in policy debates, and in various jurisdictions as either a negative or posi-
tive example depending on how its end results are considered, something that for
over two decades has been highly contested. When assessing its effects, some
have argued that the Sex Purchase Act has dramatically reduced the extent of
prostitution in Sweden (Waltman 2011), while others argue that it has made con-
ditions worse and more dangerous for people who sell sex (Levy 2014). As far
as the normative goals of the Sex Purchase Act are concerned, some have argued
that the Act has shifted societal norms on prostitution and people involved in
it in Sweden (Jacobsson and Kotsadam 2011), although there isn’t more recent
research on this. Relevant to our argument here, as shown further in the para-
graphs that follow, is that the Act and its promotion have contributed to position-
ing Sweden as the homeland of gender equality, arguably achieving the goal of
serving as an inspiration to other countries.

In sum, the Swedish Sex Purchase Act has received much attention because it
is considered to be the first law to criminalize only buyers and not sellers of sexual
services, and because it is linked to a feminist interpretation that links prostitution
to gender inequality and views it as an expression of men’s power over women in
society. However, there remains much disagreement over the assumed beneficial
effects of ‘the model” and a number of problematic and wrongful assumptions and
claims are made about its scope and effects. Ultimately, the Sex Purchase Act is
only one piece of the puzzle if one is to look at how prostitution is approached
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through hard and soft policies in Sweden. The Act operates in a context where
many other developments are also taking place that impact the size, organization
and management of the phenomenon, and the prostitution market is also quite
resilient to control (Holmstrom and Skilbrei 2017).

From Swedish to Nordic to European: the
transformations of ‘the model’

Over time, the ‘Swedish model’ has become detached from the Swedish con-
text where it originated. After Finland introduced a partial ban against the pur-
chase of sex in 2006 and Norway and Iceland criminalized the purchase of sex in
2009, the ‘Swedish model’ started being referred to internationally as ‘the Nordic
model’. As mentioned earlier, however, while some form of client criminaliza-
tion has been introduced in four of the five Nordic countries, and no general ban
exists against selling sex in the region, there is great diversity among these coun-
tries in how laws are enacted and how they interact with other legislations, such
as the Aliens Act, tax regulations, and police bylaws (Skilbrei and Holmstrom
2013). Thus, the association to the Nordic region made reference to in ‘the Nordic
model’ is less about how prostitution is actually regulated in the Nordic countries,
and rather more about the centrality of welfare and gender equality that exist there
and the supposed moral authority/superiority that derives from it.

The international support and popularity for the ‘Nordic model’ was further
enhanced in 2014, when thanks also to the strong backing of Swedish female
Members of the European Parliament, a non-binding resolution in favor of the
criminalization of the purchase of sex was supported by a majority European
Parliament vote. The resolution was based on a controversial report drafted by
the MEP Mary Honeyball for the Committee on Women’s Rights and Gender
Equality (commonly known as the Honeyball report) which condemned the,
allegedly, failing prostitution policy approach adopted in the Netherlands and
Germany. Instead, the resolution advocated the ‘model implemented in Sweden,
Finland and Norway (the so-called Nordic model)’ which, the motion for the reso-
lution stated (European Parliament 2014: 14), is considered ‘the most effective
way of combating the trafficking of women and girls for sexual exploitation and
improving gender equality [...] where the purchase of sexual services constitutes
the criminal act, not the services of the prostituted persons’. The process lead-
ing to the 2014 European Parliament resolution to harmonize prostitution policy
across Europe was ripe with references to Sweden, to other Nordic countries and
to the Nordic region as a whole. Before the European Parliament voted on the res-
olution, a group of academics published a letter in which they claimed to ‘draw on
both our practice-based evidence and our academic studies to strongly endorse the
Honeyball report and its recommendation to adopt ‘the Nordic model’ as a pan-
European approach to prostitution’.® The Nordic model, the letter stated, offers
the potential to replicate progress achieved in Nordic countries across Europe,
and following their ‘pioneering example’, it ‘has an historic opportunity to act as
a global beacon on gender equality’.
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What is especially relevant for the scope of this chapter, is the way in which
the Nordic model was presented as a symbol of a European commitment to gender
equality. The trajectory that the Swedish model has taken over time and through
the active advocacy of its supporters shows a progression from representing a
nation first (the ‘original” Swedish model), a sub-region next (the Nordic model),
and finally the aspiration to represent the approach of an entire geographical
region and therefore a much larger political unit (a pan-European model). Thus,
by championing its implementation across the region and hoping to achieve a
European harmonized (neo) abolitionist approach to prostitution, the Nordic
model is viewed almost as a ‘pivot” which could turn the whole of Europe into a
model, indeed a beacon, for the entire globe.

The resolution was firmly opposed by many national and international non-
governmental and governmental organizations, social movements and scholars
and the evidence used to support its claims was shown to be biased and, in some
cases, also inaccurate (see e.g., NSWP 2014). Nevertheless, even if non-binding,
it carried ‘symbolic and political weight’ (Scoular 2015: 10) and gave strong
momentum to neo-abolitionists’ campaigning in and beyond Europe (Outshoorn
2017).

Indeed, in the context of political debates on prostitution in countries in and
outside Europe in the past decade, proposals and preferences for the criminali-
zation of clients have often made reference to either the Swedish or the Nordic
models. Already in 2015, in the US, Mosley notes (2019: 353), ‘11 metropolitan
areas pledged to reduce demand for prostitution by using Nordic strategies’, and
we can list more examples of what Kingston and Thomas (2019) refer to as the
‘international import’, whether successful or attempted, of the Nordic model.
Kingston and Thomas (2019) cite the cases of Scotland and Luxembourg—
where the model was seriously considered (in 2013 and 2014, respectively) as
demonstrated also by visits to Sweden, albeit plans to adopt the model were
eventually rejected—and Canada, France, the Republic of Ireland, and Northern
Ireland which introduced the criminalization of clients and which consistently
made reference to the Nordic model as the approach they wanted to follow. In
2014, when Canada was still debating the introduction of the criminalization
of sex buyers, one of its most vocal supporters, the MP Joy Smith reportedly
claimed,

I am pleased that there are many MPs that support the Nordic model for
Canada [...]. Once you understand the options, the Nordic model is clearly
the only approach that effectively addresses the harm and inequality produced
by prostitution and targets the buyers of sex’ (emphasis added).

In 2017, the European Women’s Lobby supported the Malta Confederation of
Women’s Organisations’ campaign for a ‘Nordic Model for Malta’.® In 2018,
the Israeli Parliament voted in favour of introducing a ban against the purchase
of sex, which became law in 2020 and made Israel, as many reported, the eighth
country to adopt the Nordic Model.” In September 2020, an alliance of centre/
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conservative parties in Switzerland proposed, albeit unsuccessfully, the introduc-
tion of a ‘Nordic Model for Switzerland’.!® The list of examples could be longer,
but the ones presented here convey the geographical breadth of the reach and
popularity of the ‘Swedish’/*Nordic’ model and desire expressed by some politi-
cal actors to import it and have their own national version of it.

In recent years, we also find several examples of how policy proposals with
an abolitionist aim outside of Europe are addressed as ‘equality model’ and ‘end
demand’ approach, further detaching the policy from its Nordic geopolitical ori-
gin. In these cases, despite the empirical loss of ties to Sweden and the Nordic
region, it is reasonable to assume that ‘the model’s’ starting point in the Nordic
region has been key in establishing these new ‘equality’ and ‘end demand’ model
redefinitions as the progressive, gender equal, and modern policy that all coun-
tries should apply. However, while ‘end demand’ and ‘equality’ models are asso-
ciated with an abolitionist approach to prostitution whereby only buyers of sex
are punished, their critics denounce them as causing sex workers to be aggres-
sively policed and as having detrimental impacts on gender equality. Moreover,
third party criminalization, i.e., the criminalization of ‘pimping’ which is rarely
described as a part of ‘the Swedish’ model, is often included as a key component
(see e.g., McBride et al. 2020) in what appear to be substantial adaptations of
the ‘Swedish model’, as opposed to simple re-incarnations or re-definitions. For
example, as the Global Network of Sex Work Projects (NSWP) write in their
2018 report ‘The Impact of “End Demand” Legislation on Women Sex Workers’
(NSWP 2018: 1):

‘End Demand’ legislation ranges from national criminal laws, which can lead
to imprisonment, to city laws, which fine or ban individuals from certain
areas for a period of time for soliciting or paying for sex; from purchasing
sex anywhere in the world to purchasing sexual services in public places,
not in licensed brothels or within designated ‘prostitution-free’ areas. ‘End
Demand’ laws are often accompanied by laws criminalising third parties.
Selling sex is criminalized or penalized in all but three countries with ‘End
Demand’ legislation.

Shame on us!

The evolution and international journeying of the ‘original’ Swedish model
unfolded with what can be identified as an ethnocentric intent. By ethnocentrism
we mean, to apply Nelken’s (2009) definition to this context, ‘assuming that what
we do, our way of thinking about a [particular policy problem] is universally
shared or, at least, that it would be right for everyone else’. Indeed, as discussed
earlier, the growth of the ‘Swedish model” has been facilitated by the financial and
political efforts put by Sweden to promote it ‘as part of its own identity-shaping in
the international realm’ (Ward and Wylie 2017: 4).

What happened next, after the ‘Swedish model’ became better known as the
‘Nordic model” and the appeal of its ideological underpinnings widened and was
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inscribed in the laws and policies of other countries, is that its most fervent sup-
porters are no longer the Swedes (the other “Nordics’ were never as intent in inter-
national proselytizing), but other actors, governmental and non, in countries well
beyond the Nordic region. These other Nordic model entrepreneurs have appro-
priated the symbolic capital of the model and promote its implementation with a
strong moralizing rhetoric, as the ‘right thing to do’, and are able to execute this
also through the notable financial support invested globally in neo-abolitionism."!
A process of shaming, and often of self-shaming, is involved in national cam-
paigns that promote and advocate for the implementation of this approach. Not
having implemented it is viewed as an affront to gender equality and women’s
rights, and this is especially contemptible if the country in question has a regula-
tionist approach in place.

To provide an example of how this process of self-shaming can manifest
itself, we describe the campaign video ‘A message from Sweden to the people
of Switzerland’ produced by the Swiss organization Zurich Women’s Centre in
2018."2 The video, produced by the Swiss organization and targeted at a Swiss
audience, starts with smiling people of different ages, recognizable as Swedish
from their accent, greeting the viewers and stating: ‘Switzerland and Sweden are
constantly confused with each other. Perhaps you Swiss don’t have a problem
with this. But we do’. ‘We are completely different countries’, emphasize the
now very serious Swedes. ‘Look at how you treat women’, a man states, followed
by a series of comparisons where the Swiss record is clearly lagging behind the
Swedish one and is therefore ridiculed. Women were given the right to vote in
1921 in Sweden and in 1971 in Switzerland. ‘1971?” some of the actors in the
video incredulously ask. In Sweden women who give birth receive 78 weeks’ pay,
in Switzerland they are paid only for 14 weeks. ‘And then there is the sex busi-
ness’: in Sweden ‘if a man pays a woman for giving him sex’, an actor explains,
he is fined or jailed, ‘it is forbidden’. ‘In your country: it’s legal’; ‘legal’ repeat the
actors with a disbelieving expression. ‘It’s totally crazy’, states a woman. Others
explain that “75% percent of prostitutes are migrants’ and that young girls are
brought to ‘“your country’ as cleaners to make pimps rich.

‘How can something like this be legal?’

‘Of course anything that makes money is legal in Switzerland’ states an
actor scornfully;

“You guys still live the Middle Ages’

‘With women as paid sex soldiers’

‘More than 80% of the prostitutes would like to quit [long pause] if they
could’.

Screenshots of the despondent actors are shown in succession, and the video
ends with a young girl staring at the camera, pleading: ‘please do something
about it, Switzerland’. The video ends with these two messages in succession:
‘Sweden banned prostitution 20 years ago’, and: ‘Switzerland, it’s time to catch
up again’.
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The campaign video operates through a strategy of shaming: the core mes-
sage is delivered by Swedish people who, from a moral high-ground—justified
by the progressive and overall positive record and efforts of their country, both
contemporary and historical—can afford to chastise the Swiss public for their
dismal, regressive, and sexist policies. The focus of the video is not on what the
Swedish law is about or what its effects might be on prostitution, but on what sup-
porting gender equality is supposed to entail. Opposing the ‘Swedish model’ or
not supporting it is implicitly equated to being against gender equality. The video,
importantly, was not produced by a Swedish organization, but by a Swiss one,
so the very act of shaming Switzerland is in fact one of self-shaming, possibly
to galvanize national pride and push Swiss citizens to mobilize and follow the
illuminated example of Sweden and its model.

There are several examples of analysis of how ‘the model’ has similarly been
used as a rhetorical device in debates elsewhere (Crowhurst and Skilbrei 2018,
for individual cases see e.g., Ireland; FitzGerald and McGarry 2015; Kingston
and Thomas 2019; and Israel; Langford and Skilbrei 2022). In an article on the
mobilization of shame and disgust by abolitionist movements in Germany and
Austria, Birgit Sauer (2019), discusses similar affective strategies enacted to pro-
mote the Swedish model in these countries. For example, Sauer cites the case of
the German abolitionist activist Ingeborg Kraus who appealed to national pride
by shaming fellow Germans who decided to pass a regulationist law in 2002 that,
she claimed, transformed the country in the brothel of Europe. While Sweden
and France felt indignation and outrage at the plight of prostituted women, Kraus
argued, Germans shamefully decided to preserve the status quo and, with it,
violence against women (Sauer 2019). Also, in this case, the campaigning for
the ‘Swedish model’ is built around how valued gender equality is by a coun-
try, its population and leaders, to the extent that aspiring to anything other than
these models amounts to a national betrayal of gender equality and of women in
particular.

The future of ‘the model’ at home and abroad

Today there are several countries that present their policy as an adaptation of ‘the
model’, and that used it to create a momentum in debates leading up to domes-
tic law revisions. The last 20 years have demonstrated that ‘the model” can be
appropriated for diverse political agendas. It is, therefore, a possibility that it will
continue to be used as a starting point for debates on prostitution policies in even
more countries and in countries very different from Sweden. However, while its
international appeal remains strong, various forces and factors are contributing to
challenging the ‘Swedish’/‘Nordic’ model. Its hetero-cis normativity is no longer
tenable, nor is its lack of applicability to foreign nationals, a situation which
creates a double standard that generates even more vulnerability to migrant sex
workers. We could even speculate that the strong affective rhetoric deployed in
advocating for the ‘model’ in many countries is a last resort to mobilize followers
against the accruing evidence of its ineffectiveness and negative impacts and in
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light of sex workers’ rights movements increasing legitimacy in their advocacy
for decriminalization, further supported by prominent organizations. In Europe,
as Outshoorn (2017) also points out, resurgent anti-EU sentiments and national-
ism might play a role in the future in rejecting any harmonized and super-imposed
European approach to prostitution—it is already perhaps harder than before to
argue that there might be a pan-European morality that should be expressed in
certain policy areas.

Moreover, the context in which the Swedish approach was conceptualized
has changed notably, in and beyond Sweden. Over two decades, while the sym-
bolic capital of the model has gained strength internationally, the effectiveness
of its implementation and the inclusivity of its equality agenda have been put
into question in Sweden itself. In the last few years, critical voices towards the
Sex Purchase Act have been growing in numbers in Sweden. A call for broader
legislation and harsher punishment against buyers stemming from feminists and
the government has been critiqued from several angles, both from within main-
stream political parties (e.g., Tolnai 2021), from key media actors (e.g., editorial
by chief political editor of Svenska Dagbladet Tove Lifvendahl [2019]), and from
large civil society actors (e.g., Swedish Federation for Lesbian, Gay, Bisexual,
Transgender, Queer and Intersex Rights 2019). Previously, many have stated
that it is difficult to voice critique against the Sex Purchase Act in Sweden with-
out being vilified. Sex workers and others are hesitant to take part in debates,
and some debaters have chosen to be anonymous or have come forward at great
personal cost (Rydstrdm 2021). The Swedish sex workers’ rights movement has
been critical of the legislation all along but it has been unable to make allies with
politicians and other social movements, until recently (Rydstréom 2021). The first
sex workers’ rights march in Sweden was organized in 2019 and Swedish sex
workers’ rights organizations have not had the visibility and traction as those of
many other European countries (ibid.). Critique of the ‘model” has often been
interpreted as neoliberal or conservative, or interpreted as supporting men’s right
to ‘access women’s bodies’, as the Swedish ambassador Per-Anders Sunesson
stated at the governmental conference on the 20th anniversary of the Act, with
the noteworthy title ‘From controversial law to international model” (Andersson
2019). However, Yttergren and Westerstrand (2016) offer an opposite conclusion,
instead arguing that being critical of the Act is the hegemonic position.

The analysis over which position is hegemonic thus differs substantially,
and this speaks to the polarization of debates. The 20th anniversary of the Sex
Purchase Act in 2019 was itself marked by two separate events. One was organ-
ized by sex workers with no participants from governmental bodies, and the other
event was organized by the government, with no invited sex workers (Rydstrom
2021). That two events with opposite approaches to the Act took place during this
important anniversary, points to a degree of polarization in Swedish debates on
prostitution which was unthinkable just a few years ago, where now claims and
demands for sex workers’ health, labour, and human rights are gaining a platform
and momentum also in Sweden. What impact this might have for the ‘Swedish
model’ and its international adaptations remains to be seen.
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Notes

1 We use quotation marks when referring to the ‘Swedish model’, the ‘Nordic model’, or
‘the model’ to reflect the (problematic) social constructed nature of this approach as a
coherent and leading model that others should follow.

2 For example, Finland only introduced a partial criminalization of the purchase of sex,
i.e. it criminalizes instances of buying sex from victims of human trafficking or from
sex sellers who are controlled by pimps.

3 For example organized crime, which was seen as the driving force behind prostitution
(Eriksson 2018).

4 For several analyses of how the Swedish sex purchase act came into being, see Gould
2001; Kulick 2005; Skilbrei and Holmstrém 2013; Scoular 2015; Ostergren 2017b;
Erikson 2018.

5 It should be noted that the claim that Sweden is the first country to criminalize only
the buyer of sex is often repeated, but it has never been investigated empirically.
Throughout history and across jurisdictions prostitution has been regulated in a variety
of ways. The great diversity in approaches means that we cannot rule out that this par-
ticular construction, only criminalizing buyers of sexual services, has happened before.

6 https://www.spaceintl.org/media/submission-in-support-of-mary-honeyballs-report-on
-sexual-exploitation.

7 https://ottawacitizen.com/news/local-news/punish-the-clients-not-the-prostitutes-says

-tory-mp-joy-smith.

https://www.womenlobby.org/Nordic-model-for-Malta.

9 https://www.feministcurrent.com/2020/06/30/whats-current-israel-becomes-8th-coun-
try-to-adopt-the-nordic-model-of-prostitution-law/; https://nordicmodelnow.org/2020
/06/29/israel-becomes-the-8th-nordic-model-country-as-it-implements-its-prohibition
-of-consumption-of-prostitution-services-act.

10 https://www.parlament.ch/it/ratsbetrieb/suche-curia-vista/geschaeft?Affairld
=20204216.

11 The political economy of the Nordic Model is an aspect that is beyond the scope of this
chapter, nevertheless it needs to be mentioned, as it plays a significant role in subsidiz-
ing campaigns and organizations that advocate for it, and therefore their visibility and
lobby potential.

12 https://www.youtube.com/watch?v=anflTyvUwBk.
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References

Amnesty International. 2016. The human cost of ‘crushing the market’. Criminalization of
sex work in Norway. Available from: https://www.amnesty.org/download/Documents/
EUR3640342016ENGLISH.PDF [accessed 8 July 2021].

Andersson, K. 2019. Sexkopslagen fylle 20 ar med fortsatt konsexplosiv potensial.
Feministisk perspektiv, 23 October 2019. Available from: https://feministisktperspektiv
.se/2019/10/23/sexkopslagen-20-ar/ [accessed 26 July 2021].

Bowling, B. 2011. Transnational criminology and the globalization of harm production. In
What is criminology?, edited by M. Bosworth and C. Hoyle, 361-379. Oxford: Oxford
University Press.

Crowhurst, 1., and M.-L. Skilbrei. 2018. International comparative explorations of
prostitution policies: Lessons from two European projects. Innovation: The European
Journal of Social Science Research 31(2), 142—161.

Dodillet, S. 2005. Cultural clash on prostitution: Debates on prostitution in Germany and
Sweden in the 1990s. In Genealogies of identity: Interdisciplinary readings on sex and
sexuality, edited by M. Sonser Breen, and F. Peters, 39-56. Amsterdam: Brill.


https://www.spaceintl.org
https://www.spaceintl.org
https://ottawacitizen.com
https://ottawacitizen.com
https://www.womenlobby.org
https://www.feministcurrent.com
https://www.feministcurrent.com
https://nordicmodelnow.org
https://nordicmodelnow.org
https://nordicmodelnow.org
https://www.parlament.ch
https://www.parlament.ch
https://www.youtube.com
https://www.amnesty.org
https://www.amnesty.org
https://feministisktperspektiv.se
https://feministisktperspektiv.se

108  Isabel Crowhurst and May-Len Skilbrei

Erikson, J. 2018. Institutions, gendered perceptions, and frames of meaning: Explaining
strategic choices of women MPs in Swedish prostitution policy. Journal of Women,
Politics and Policy 40(2), 263-285. https://doi.org/10.1080/1554477X.2019
.1536599.

European Parliament. 2014. Report on sexual exploitation and prostitution and its impact on
gender equality. Committee on Women’s Rights and Gender Equality. Available from:
https://www.europarl.europa.eu/doceo/document/A-7-2014-0071 _EN.pdf [accessed
26 July 2021].

European Women’s Lobby. 2017. Nordic model for Malta? Available from: https://www
.womenlobby.org/Nordic-model-for-Malta [accessed 30 November 2021].

FitzGerald, S., and K. McGarry. 2015. Problematizing prostitution law and policy in the
Republic of Ireland: A case for reframing. Social and Legal Studies 1(12), 289-309.
Florin, O. 2012. A particular kind of violence: Swedish social policy puzzles of a

multipurpose criminal law. Sexuality Research and Social Policy 9(3), 269-278.

Foret, F.O., and O. Calligaro. 2018. European values: Challenges and opportunities for
EU governance. Routledge studies on government and the European Union. London
and New York: Routledge, Taylor & Francis Group.

Gould, A. 2001. The criminalisation of buying sex: The politics of prostitution in Sweden.
Journal of Social Policy 30(3), 437—456.

Harsin, J. 1985. Policing prostitution in nineteenth-century Paris. Edited by Societies
American Council of Learned. Princeton, NJ: Princeton University Press.

Holmstrom, C., and M. L. Skilbrei. 2017. The Swedish sex purchase act: Where does it
stand? Oslo Law Review 4(2), 82—104.

Human Rights Watch. 2019. Why sex work should be decriminalized. Available from:
https://www.hrw.org/news/2019/08/07/why-sex-work-should-be-decriminalized
[accessed 22 July 2021].

Jakobsson, N., and A. Kotsadam. 2011. Gender equity and prostitution: An investigation of
attitudes in Norway and Sweden. Feminist Economics 17(1), 31-58.

Kingston, S., and T. Thomas. 2019. No model in practice: A ‘Nordic model’ to respond to
prostitution? Crime, Law and Social Change 71(4), 423—439.

Kulick, D. 2005. Four hundred Swedish perverts. GLQ. A Journal of Lesbian and Gay
Studies 11(2), 205-235.

Langford, M., and M. L. Skilbrei. 2022. Branding the Nordic model of prostitution policy.
In The making and circulation of Nordic models, ideas and images, edited by H.
Byrkjeflot, L. Mjeset, M. Mordhorst, and K. Petersen, 165-191. London: Routledge.

Levine, P. 2003. Prostitution, race, and politics: Policing venereal disease in the British
Empire / Philippa Levine. New York: Routledge.

Levy,J.2014. Criminalising the purchase of sex: Lessons from Sweden. London: Routledge.

Lifvendahl, T. 2019. Sexkdpslagen beféster kvinnan som omyndig. Svenska Dagbladet,
24 May 2019. Available from: https://www.svd.se/sexkopslagen-befaster-kvinnan-som
-omyndig [accessed 26 May 2021].

Lilja, M., and E. Johansson. 2018. Feminism as power and resistance: An inquiry into
different forms of Swedish feminist resistance and anti-genderist reactions. Social
Inclusion 6(4), 82-94.

Loof, A., and J. Hedin. 2021. Skérp straffet for sexkdp till fangelse. Aftonbladet, 26 May
2021. Available from: https://www.aftonbladet.se/debatt/a/mBAeRp/skarp-straffet-for
-sexkop-till-fangelse [accessed 26 July 2021].

McBride, B., K. Shannon, A. Murphy, S. Wu, M. Erickson, S. M. Goldenberg, and A.
Kriisi. 2020. Harms of third party criminalisation under end-demand legislation:


https://doi.org/10.1080/1554477X.2019.1536599
https://doi.org/10.1080/1554477X.2019.1536599
https://www.europarl.europa.eu
https://www.womenlobby.org
https://www.womenlobby.org
https://www.hrw.org
https://www.svd.se
https://www.svd.se
https://www.aftonbladet.se
https://www.aftonbladet.se

Swedish, Nordic, European 109

Undermining sex workers’ safety and rights. Culture, Health & Sexuality online first.
1-17. https://doi.org/10.1080/13691058.2020

Mosley, J. L. 2019. The ‘John’. Our new folk devil. In Routledge handbook of sex industry
research, edited by S. Dewey, 1. Crowhurst, and C. Izugbara, 352-365. Routledge.

Nelken, D. 2009. Comparative criminal justice. European Journal of Criminology 6(4),
291-311.

NSWP. 2014. A critique of the “report on prostitution and sexual exploitation and
its impact on gender equality” by Mary Honeyball, MEP. Available from: https://
www.nswp.org/sites/nswp.org/files/A%20Critique%2001%20the%20Report%20on
%20Prostitution%20and%20Sexual%20Exploitation%20and%20its%20Impact
%200n%20Gender%20Equality %20by%20Mary %20Honeyball%20MEP.pdf
[accessed 26 July 2021].

NSWP. 2018. The impact of ‘end demand’ legislation on women sex workers. Edinburgh:
NSWP. Available from: https://www.nswp.org/sites/nswp.org/files/pb_impact of end
_demand on women sws nswp - 2018.pdf [accessed 26 July 2021].

Olsson, N. 2021. Crime, punishment, and counselling: A study of the local judicial and
social work application of prostitution policy in Sweden. PhD thesis Department of
Social Work. Gothenburg, SE: University of Gothenburg.

Ostergren, P. 2017a. From zero-tolerance to full integration: Rethinking prostitution
policies. DemandAT Working Paper. Available from: http://www.demandat.eu/sites
/default/files/DemandAT_WP10_ ProstitutionPoliciesTypology June2017 0.pdf.
[Accessed 24 February 2020].

Ostergren, P. 2017b. Sweden. In Assessing prostitution policies in Europe, edited by S. @.
Jahnsen, and H. Wagenaar, 169-184. Abingdon: Routledge.

Outshoorn, J. 2017. European Union and prostitution policy. In Assessing prostitution
policies in Europe, edited by S. . Jahnsen, and H. Wagenaar, 363-392. Abingdon:
Routledge.

Porter, D. 1998. Health, civilization and the state: A history of public health from ancient
to modern times. London: Routledge.

Rydstrom, J. 2021. Sociala rorelser i motvind—nordiska sexarbetare och deras allierade
1970-2020. In Sex mot ersdttning—sdljare, képare, makt och moral, edited by A. de
Cabo y Moreda, C. Holmstrom, and J. Kuosmanen, 37-68. Lund, SE: Studentlitteratur.

Sauer, B. 2019. Mobilizing shame and disgust: Abolitionist affective frames in Austrian
and German anti-sex-work movements. Journal of Political Power 12(3), 318-338.

Scoular, J. 2015. The subject of prostitution: Sex work, law and social theory. Abingdon:
Routledge.

Skilbrei, M. L., and C. Holmstrém. 2013. Prostitution policy in the Nordic region:
Ambiguous sympathies. Abingdon: Routledge.

Svanstrom, Y. 2004. Criminalising the John: A Swedish gender model? In The politics
of prostitution: Women'’s movements, democratic states and the globalisation of sex
commerce, edited by J. Outshoorn, 225-244. Cambridge: Cambridge University
Press,

Svanstrom, Y. 2017. Prostitution in Stockholm: Continuity and change. In Selling sex in
the city: A global history of prostitution, 1600s—2000s, edited by M. Rodriguez Garcia,
L. Heerma van Voss, and E. van Nederveen Meerkerk, 201-229. Amsterdam: Brill.

Swedish Federation for Lesbian, Gay, Bisexual, Transgender, Queer and Intersex
Rights. 2019. RFSL on sex for compensation. Available from: https://www.rfsl.se/en
/organisation/health-sexuality-and-hiv/rfsl-om-sex-mot-ersattning/ [accessed 26 July
2021].


https://doi.org/10.1080/13691058.2020
https://www.nswp.org/sites/nswp.org
https://www.nswp.org/sites/nswp.org
https://www.nswp.org/sites/nswp.org
https://www.nswp.org/sites/nswp.org
https://www.nswp.org/sites/nswp.org
https://www.nswp.org/sites/nswp.org
http://www.demandat.eu
http://www.demandat.eu
https://www.rfsl.se
https://www.rfsl.se

110 Isabel Crowhurst and May-Len Skilbrei

Swedish Government. 2022. Viktigare lagar och forordningar infor halvarsskiftet
2022.  https://www.regeringen.se/informationsmaterial/2022/06/viktigare-lagar-och
-forordningar-infor-halvarsskiftet-2022/ [accessed 15 August 2022].

Tolnai, R. 2021. Ovérdigt, L66f—sexkop borde avkriminaliseras. Aftonbladet, 27 May
2021. Available from: https://www.aftonbladet.se/debatt/a/WOwd6k/ovardigt-loof-
-sexkop-borde-avkriminaliseras [accessed 26 July 2021].

Vuolajarvi, N. 2019. Governing in the name of caring—The Nordic model of prostitution
and its punitive consequences for migrants who sell sex. Sexuality Research and Social
Policy 16, 151-165. https://doi.org/10.1007/s13178-018-0338-9

Wagenaar, H. 2018. Introduction: Prostitution policy in Europe: An overview. In Assessing
prostitution policies in Europe, edited by S. @. Jahnsen, and H. Wagenaar, 1-28.
Abingdon: Routledge.

Waltman, M. 2011. Sweden’s prohibition of purchase of sex: The law’s reasons, impact,
and potential. Women'’s Studies International Forum 34(5), 449-474. https://doi.org/10
.1016/j.wsif.2011.06.004

Ward, E., and G. Wylie, eds. 2017. Feminism, prostitution and the state: The politics of
neo-abolitionism. London: Routledge.

World Health Organization. 2012. Prevention and treatment of HIV and other sexually
transmitted infections for sex workers in low- and middle-income countries:
Recommendations for a public health approach. Geneva, CH: World Health
Organization. Available from: http://apps.who.int/iris/bitstream/handle/10665/77745
/9789241504744 eng.pdf?sequence=1 [accessed 22 July 2021].

Yttergren, A., and J. Westerstrand. 2016. The Swedish legal approach to prostitution:
Trends and tendencies in the prostitution debate. NORA 24(1), 45-55.


https://www.regeringen.se
https://www.regeringen.se
https://www.aftonbladet.se
https://www.aftonbladet.se
https://doi.org/10.1007/s13178-018-0338-9
https://doi.org/10.1016/j.wsif.2011.06.004
https://doi.org/10.1016/j.wsif.2011.06.004
http://apps.who.int
http://apps.who.int

6 A cult(ure) of intelligence-led policing

On the international campaigning and
convictions of Danish policing

David Brehm Sausdal”

Introduction

Danish Police are at the forefront when it comes to analytical-based work...In
relation to so-called intelligence-led policing (ILP), Danish police is admired
by our neighboring countries. That [w]as something which became clear
during [the European Crime Analysis] conference held in Copenhagen this
January where researchers and police personnel from outside of Denmark
complimented the Danish level of ILP work[.] Danish Police is, in this
respect, on its way and a good step ahead of many others.

(Dansk_Politi, 2018).

Intelligence-led policing (ILP) has in many ways become the new ‘it’ in con-
temporary policing (Ratcliffe, 2002; 2016; Tilley, 2012; Tilley, 2016; Fyfe et al.,
2017; Burcher and Whelan, 2019)—and has been for a while now. Alongside
other forms of more analytical and data-driven approaches to police work, such as
‘predictive’ or ‘evidence-based’ policing (Williamson, 2008; Bullock and Tilley,
2009; Gundhus, 2012; Perry, 2013; Fleming and Rhodes, 2018; Kaufmann et al.,
2019), ILP is hailed by pundits and practitioners alike as a needed remedy to
counter a growing globalization and complexity of crime as well as the police’s
criticized tendency to otherwise rely on experience, or ‘gut feeling’, in their work.

The gospel of ILP is also sung by the Danish police, being the specific Nordic
criminal justice actor focused on in this chapter. As stated in both written and
oral reports (cf. Beyer, 2020; Larsson and Skjevrak, 2017; Christensen, 2021),
in Denmark there is an officially expressed ‘need for a continuing modernization
and efficiency-oriented streamlining of Danish Police, including the implemen-
tation of analytically-based police approaches (“intelligence-based policing”)’
(Justitsministeriet, 2017). Yet, the ILP gospel is not only sung. As the introduc-
tory words formulated by the Danish Police Union Magazine’s chief editor illus-
trates, ILP is also very much something the Danish police prides itself on, as well
as something used to market Danish policing not only nationally but internation-
ally. For example, by hosting the annual European Crime Analysis Conference,
aimed specifically at professional crime analysists worldwide, the Danish Police
have created a renowned international ILP hub where some the world’s foremost

* Research for this chapter is supported by funding from the European Research Council (ERC)
under the European Union’s Horizon 2020 research and innovation programme (grant agreement
CRIMTANG - #725194).
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ILP practitioners and academic pundits participate—a knowledge-transfer and
networking opportunity often enthusiastically advertized by the Danish police as
emblematic of its specific ILP commitment and capability. Indeed, as the intro-
ductory words in a rather self-aggrandizing way stipulates: ‘Danish police are at
the forefront [i]n relation to ILP[.] [It] is admired by neighboring countries [as
well as a] good step ahead of many others’. That the Danish police want to be seen
as taking ILP particularly seriously is further evidenced by their employment of
a dedicated ILP programme manager, Jakob Lindergard-Bentzen—Lindergard-
Bentzen who is well-connected to and often fraternize with leading ILP pundits
and thereby relay Denmark’s aspiration and ability to be a lead in international
ILP developments.

Moreover, the branding and self-understanding of Danish policing as an inter-
national ILP pioneer is not a spur of the moment. It is a storyline originally intro-
duced by the Danish police’s now former National Chief of Police, Jens Henrik
Hejbjerg. From 2003 to 2006, Hejbjerg was the Deputy Director of Europol as
Europol expanded its international and intelligence-oriented activities—a com-
mitment which Hejbjerg, among others, subsequently introduced as integral to
Danish policing as he became Head of the Danish police from 2009 to 2020.
During his two decades at the top management level of European and Danish
policing respectively, Hojbjerg has frequently emphasized the Danish police’s
readiness to spearhead the international move toward more analytical and evi-
dence-based forms of policing (see Hestehave, 2013: 15). Or, as he personally
expressed it to me during a meeting a few years ago,

Denmark [i.e., the Danish Police] is widely known for our willingness to
transform and innovate in the international policing community. People out
there often look to us as someone who wants this [i.e., ILP] and who knows
how to do it.

This chapter neither seeks to deny nor diminish the potential of ILP, nor the
Danish Police’s ILP fervor for that matter. The practical ups (and downs) of ILP
and similar policing methodologies have already been dissected in many of the
publications cited earlier (see also, Egbert and Leese, 2021). Rather, this chapter
takes a second look at the convictions that underpins ILP work and the Danish
police’s international promotion of it. As the more than 45 interviews I have con-
ducted and the approximately 1,000 hours I have spent observing various Danish
police officers involved in transnational policing activities have suggested to
me, ILP is undeniably passionately promoted as a hallmark of Danish policing.
However, paradoxically, this is not the same as ILP being properly understood by
its many zealous Danish marketers. Rather, ILP often seems to be something that
many in the Danish police have learned to speak of as a particular and marketable
entity of Danish policing, yet with very few in the Danish police actually knowing
much about its inner workings. In many ways, the Danish police’s appreciation
and advertising of ILP thereby seems closer to that of a religious belief than that
of a fully-developed and vendible work culture. Or to put it in the more mercantile



A cult(ure) of intelligence-led policing 113

words of Kaneva (2018), one could say that the Danish police ILP campaigning
is ‘branding without content’ (see also Langford and Skilbrei, 2021; Schwobel-
Patel, 2018). The Danish police talk the talk. They speak of their particular ILP
exaltations, yet frequently without knowing what they are talking about.

Bearing this paradox in mind, this chapter is more of empirical than theoretical,
unfolding as it seeks to describe an elsewise largely overlooked empirical reality.
Most existing studies on ILP and similar forms of more analytical approaches to
policing have come a long way in discussing new data-driven policing methodol-
ogies. Yet, although having produced many vital insights, they appear committed
to one central idea about ILP that this chapter puts to the question. Put differently,
though at times being critical of ILP's actual worth, most studies seem to have
more or less uncritically accepted the notion that ILP does exist, somewhere and
somehow, as a tangible practice comprised by a dawning yet specific ILP ‘work
culture’ (cf. Chan and Moses, 2019). This is exactly why one of the world’s most
prominent ILP scholar, Jerry Ratcliffe, has proclaimed that one of the biggest
obstacles to the implantation of ILP are ‘cultural concerns’ (2008)—i.e., the con-
cern that ILP may not come to fruition as a substantial work practice because of
how many in the police remain reluctant to take onboard ILP as they prefer their
old work culture over this new-fangled one (see also Cope, 2004, Egbert and
Leese, 2021).

But what happens, this chapter asks, if there is no real ILP work culture after
all, but rather something more ‘cult-like’ at play? How indeed are we to think
about both ILP as well as Nordic criminal justice in broader terms, if its (Danish)
international promotion is driven forth by strong convictions more than a consid-
erable knowledge of the practice itself—deified, as Egbert and Leese (2021:166)
have briefly pondered, as a ‘technoscientific miracle’ more than a real method?
When it comes to ILP, the Danish police surely sees and sells itself as excep-
tionally intelligence-led, but what if such ‘Nordic exceptionalism’ (Pratt and
Eriksson, 2014) is in fact more hollow than substantial, more religious than real?
These are questions asked and answered in the following pages.

A culture of intelligence-led policing

Before further describing and discussing the Danish police’s ILP work, it is worth
briefly repeating how not only the police itself but also the existing ILP literature
most-often approach the issue. In many ways, the following citation from one of
the Danish police’s highest-ranking officers captures the essence thereof. It illus-
trates not only of how ILP is appreciated in and beyond the Danish police, but also
the central problems that most practitioners as well as pundits think need to be
overcome before ILP can become a fully functional policing practice.

The challenge we have on our hands is both simple and difficult. In order to
get our frontline officers [t]o really understand the use of analytical-based
policing and, then, to use the crime analyses we produce, we need to change
the work culture. As we all know, we in the police have our old ways of
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doing stuff, which we tenaciously stick to. In other organizations it may be
easier to change the work culture and thereby practice, but in the police, this
is a difficult task. The guys and girls out there don’t like change and they’re
very skeptical of any kind of change that comes from higher-ups...We need
to remember this in our work [t]o implement this [i.e., [ILP] and to convince
them of its use. That said, they will change, sooner or later...But [w]e have to
encourage a faster change in the culture too. Crime is changing and we have
to change with it.

While listening to these visionary words in the early summer of 2019, I did my
best to jot them down in the notebook I had brought along for the occasion. I
was sitting there, just a couple of meters away from the high-ranking officer, as I
had been lucky enough to be invited to attend a seminar for the heads of Danish
Police. With my knowledge of the policing research literature and, specifically,
the literature on ‘police culture’ and the difficulties of police reform (Cockcroft,
2020; Martin, 2018; Loftus, 2009; Westmarland, 2008), it was not surprising to
hear the high-ranking officer speak of the Danish police’s struggle to change the
frontline officers’ work culture to better encompass ILP. Since the birth of police
research, this has been a returning subject—a subject most vividly discussed in
Loftus’s (2009) treatise on how police organizations have largely managed to sus-
tain old-fashioned values and ways even when being subjected to several reforms
and otherwise external influences (see also Loader and Mulcahy, 2003; Balvig
et al., 2011). In this way, the high-ranking officer seemed acutely aware of the
stark conservatism of conventional police work culture as well as the recurrent
critiques being raised from academics and activists alike. One may also note that
she was in the know about what Reuss-lanni termed ‘the two cultures of policing’
(1983), namely that the rank and file are often skeptical towards proposals com-
ing from the police management—a management whom they think more of as
embodying a culture of bureaucrats or politicians than ‘real police’ (ibid).

What is of central interest here, however, is not the problems of changing the
old (Danish) police culture in order to implement a culture of ILP as such, but
the very framing of the issue as a cultural matter per se. In the words of the high-
ranking officer, an essential hindrance to the implementation of ILP, and thus for
the Danish police to improve their national and internationally oriented move
toward ILP, was ‘simply’ that of exchanging a hoary work culture with a new
and better one—an understanding of and solution to the problem in fact shared by
many frontline officers who themselves are often well-aware of how they tend to
cling on to deep-rooted ways of doing things (see also Loftus, 2009). Indeed, this
is the same cultural framing of the problem of implementing ILP that underpins
much of the existing ILP literature (Vrist Ronn, 2014; Ratcliffe, 2016; Tilley,
2016; Fyfe et al., 2017; Hestehave, 2017; Gill, 2018; Burcher and Whelan, 2019;
Egbert and Leese, 2021). As, for example, expressed by leading ILP scholar Jerry
Ratcliffe, one of the main obstacles to properly introducing ILP into the workaday
lives of police forces worldwide are the profound ‘cultural concerns’ that ILP pro-
duces (2008: 218). “The power of [conventional] police culture as an inhibiting
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influence on change is almost legendary and has the potential to leave an inte-
grated analytical model in a cachectic state’ (op. cit.), Ratcliffe asserts—a type of
cultural analysis shared by many prominent policing scholars, with for instance
Cope downright talking about a potential ‘clash of cultures’(!) (2004).

Disregarding whether the challenges of implementing ILP is due to an actual
cultural conflict or some more minor complications, what the literature does not
seem to question is how ILP amounts to, and is to be analytically gauged as, its
own specific work culture—a new kind of work culture that builds on certain sub-
stantial principles and practices of its own (Ratcliffe, 2016). Even though frontline
officers may not have bought entirely into this new professional concept/culture
as of yet, it is widely understood as ‘just’ being a matter of time before they even-
tually learn—and thus learn to appreciate what the aforementioned high-ranking
Danish officer and many other of her colleagues seemed to have already appre-
ciated about ILP. ‘Because’, as another part of the Danish police management
expressed it to me in an interview,

there is no other way than forward when it comes to this! We simply need to
become more analytical. Basing our work on thorough data analyses is the
way to make sure that we pool and use our resources in the right places and
better our chances in the fight against future forms of crime. All of us here
[i.e., his close colleagues and employees] know this. Now, the task is to make
all the others out there understand this too, understanding and adhering to a
new intelligence-led policing culture.

In later conversations, the same leading officer reiterated his point, reminding
my—and himself—of how

Denmark has come a long way already, and we are internationally recognized
for it. But we still have to develop in order to help not only Danish but also
many of our international colleagues understand how this [i.e., ILP and other
similar forms of analytical-based policing] is the only way to go.

A cult of intelligence-led policing

But, this chapter asks, do those who so keenly promote the Danish police’s turn to
ILP, not only internally but also often internationally, themselves always under-
stand this purported ILP policing culture? Or is something else at play?

In observing how many in the Danish police enthusiastically brand(ish) their
move toward ILP, one is certainly inclined to think that they know what they are
talking about. Why indeed should one second-guess this fact when everyone from
the Danish police’s top management to its frontline personnel ardently speak of
the importance of ILP and the Danish police’s international commitment to it?
The (former) Danish National Chief has openly celebrated the Danish police’s
pledge to it. The chief editor of the Union Magazine vividly describes how the
Danish police is an ILP frontrunner and internationally admired. Through my
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long-standing ethnographic engagements I have had everything from Danish
Europol representatives to rank and file officers explaining to me how ILP ‘is
something we really focus on Denmark and it is something we are globally known
for’. Hearing such statements over and over again, it is no surprise that many
scholars of ILP have bought into, if not the prominence, then the growing exist-
ence and value of this new methodology to Danish policing (Hartmann et al.,
2018; Fyfe et al., 2017; Vrist Renn and Heffding, 2013; Renn and Hald, 2013).

However, there may be more to it or, perhaps, less to it than meets the eye.
This is what—as many ethnographic insights do—slowly dawned on me during
the many hundreds of hours I have spent observing Denmark’s daily transnational
(and thereby also ILP) police work. Spending considerable time witnessing the
police’s working day has given me the opportunity to not only research how ILP
is promoted and put to practice (see Sausdal, 2018a), but also how ILP is inter-
nally discussed and discerned. After a similar beholding of these many praises
and promotions of ILP, I nevertheless, slowly but surely, started to also notice
how several officers were conveying, directly or more incidentally, an uncertainty
about what ILP really entailed—an uncertainty even expressed by individuals
otherwise supposed to be in the know. Most often, Danish officers would speak
of ILP in dedicated terms, talking about how ‘ILP may not only the be future but
also a flagship of Danish policing’, as one detective did, while, nonetheless, at
times quietly airing what may be understood as an ILP illiteracy. ‘Between you
and I’, said the very same detective who had just complimented the Danish police
for its ILP leadership, ‘then I’'m not always sure about what ILP really is. I sort of
know, but it’s not always completely clear to me’. To be sure, their faith in ILP
never truly faltered, but many in the Danish police did, to my growing surprise,
also seem fairly insecure about what to do with their newfound faith.

Looking at my fieldnotes, several examples of this exist. In the following, I
have tried to pick out some particularly telling ones. The first example illustrates
how the managerial level of the Danish police, though strongly promoting Danish
ILP efforts, are themselves remarkably uninformed of what ILP actually entails.
The second example provided illustrates a similar lack of substantial ILP knowl-
edge as it exists among otherwise proclaimed specialists employed to spearhead
the Danish police’s marketed move toward ILP. Moreover, the example aims to
show how Danish ILP specialists, in trying to describe the workings and worth
of ILP, often opt for what appears as more magical than methodical explanations.

Example 1: a yes man(ager)

‘He’s a “yes man’ or, rather ‘a yes (man)ager’’ a Danish crime analysist told
me, celebrating his clever play on words. ‘What I mean’, he continued, ‘is
that my boss almost never says no when I present him my ideas— ideas about
new data or intelligence we may work with or analyses we could do...Of
course, it’s my role to be the specialist. But, honestly, I’'m not always sure
that what I propose is of value. Sometimes I’m floating ideas by him and the
other bosses to show them that I’'m putting myself to work, doing my best
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and, yes, not only that I’'m doing stuff, but that we [i.c., the Danish Police]
are being as ingenious as we want to be seen as being, pioneering these ana-
lytical-based solutions.

In most cases, this sounds like a professional dream for any employee, having a
boss who is automatically supportive. As the analysist also told me, and as echoed
by several Danish colleagues of his also working with developing ILP-related
crime analyses, ‘I shouldn’t be complaining, really’. Still, this particular analysist
did not seem entirely satisfied with having a ‘yes man(ager)’ as his superior. The
reason for his and other colleagues’ dissatisfaction was further explained to me
by another analyst employed at an adjacent Danish police unit. ‘I pretty much get
to do what I want’, he said with some pride in his voice. ‘And I often go abroad
for international conferences, presenting Denmark’s particular ILP capabilities,
which of course is cool’. “Yet’, he quickly elaborated,

though it is nice, there’s the problem of how many of my analyses are rarely
put to use. They often become just another email in some manager’s or inves-
tigator’s inbox, or perhaps part of some unread pile of paper on a crowded
desk...Also, when it comes to not only regular cops but the management
itself, they most of the time seem to have no clue. They’ve obviously learned
that ‘intelligence-led policing’, ‘crime analyses’ and so forth are the way
forward. This they’ve been told by their bosses, who’ve been told by their
bosses, who’ve been told so when participating in some fancy out of town
conference or seminar hosted by, say, Europol. So, yeah, they say ‘yes, go
ahead’, but they do so not so much because they actually seem to understand
what this thing is, but, rather because they don’t want to appear unknowl-
edgeable. They ‘know’ [using air quotes to underline the irony] ILP is the
way forward, but, really, they don’t know much about it. And this goes for
not only many in management but for most of us in the police, I would say.

Certainly, one should not base an entire analysis of the Danish police’s use and
understanding of ILP on a couple of police analysists’ individual contemplations.
Their thoughts, however, were not extraordinary, but rather a reflection of what
not just many other Danish analysists believed but frontline officers and detec-
tives too. During my last eight years of studying and speaking with both Danish
and other countries’ police officers, including higher-ups, specialists, detectives,
and the rank and file, I have indeed continually overheard people admitting to how
little they actually knew about what one officer also termed these ‘academiciza-
tions of police work’, ILP included—a lack of substantial ILP knowledge at times
noted in the literature, yet often without any substantial theorizing thereof (see
Egbert and Leese, 2021).

To provide further documentation of the apparent insubstantiality of ILP, we
may also take notice of what a Danish detective reasoned as I was talking to him
about what he thought about the Danish police’s ILP practices and international
promotion:
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The management and specialists keep on pushing for more analyses and for
more of our work being based on these analyses. I’d be happy to follow suit
if they gave me something I could actually work with. But this rarely hap-
pens. And we all report this back up the ladder. But their answer is just that
we ‘need to do it!’. They think it’s because we don’t understand their orders
and the need of ILP, that we don’t do it. Maybe we do. Maybe we don’t. But
many of us also think it’s because they don’t understand anything... Thinking
of'it, I think none of us really understand what’s going on!

What is of interest here is not whether Danish detectives are given sufficiently
good analyses or not. What remains of interest to this chapter is, on the one
hand, the Danish police’s widespread marketing of ILP, and thereby themselves,
as crucial to modern-day policing and, on the other hand, a widespread lacking
understanding of what ILP actually is—a puzzling ILP eagerness and ignorance
seemingly existing throughout the corps. Frontline personnel do often formally
accept the necessity of ILP while not really fathoming what it involves. And the
management fervently encourage and campaign for the use of ILP, without them-
selves truly knowing what they are trying to push. Indeed, as one of the Danish
National Police’s leading figures conceded during an internal meeting which I
was lucky enough to attend:

There’s no denying that we need this [i.e., ILP]. No denying it...But, admit-
tedly, it’s also not that easy to really understand what it involves. This I must
admit. It’s often very abstract. I’'m just a policeman who has risen through
the ranks and much of this is beyond me—something I think goes for many
if not most of us. This is exactly why we hire specialists. For them to know
and help us with the process.

Hiring specialists to buttress and advance an organizational change is of course
best practice. Still, as the earlier quotes by such very specialists indicated, they
sometimes too were not entirely certain about what they were doing. They too
were searching for useful feedback and a deeper understanding of their own ILP
efforts. Yet, instead of feedback, the specialists often just got a devoted ‘yes!’
from the management—a management not fully in the know but perhaps, first
and foremost, concerned, as known to the policing literature (Reuss-lanni, 1983;
Mawby, 2014; Fleming, 2015), with keeping the organizational hierarchy in place
by being unswaying in their communication.

Example 2: knowing because you know

The previous example—alongside other empirical excerpts included in the chap-
ter—is meant to illustrate how ILP is seen as pivotal to and promoted by Danish
police as a hallmark of their policing aptitudes, while, ironically, often being
poorly grasped by the very people marketing it. The next example is of a some-
what similar kind, yet with a perhaps even more perplexing twist to it. It was
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given to me by an officer employed at the Danish National Police’s National
Investigation Centre. The National Investigation Centre (NIC) is the investiga-
tional and international flagship of the Danish Police which, as it presents itself
online, ‘administers the national coordination of criminal investigations in relation
to prioritized areas of crime [...] as well as the responsibility of coordinating the
Danish Police’s international corporation’.! As such, as a trusted NIC employee,
this particular officer and specialist was presented to me as a ‘leading ILP expert
both in and beyond Denmark’.

I was put in contact with him to discuss the Danish police’s intelligence-led
work specifically in relation to issues of transnational crime and its policing. As
part of the interview, and in order to illustrate the first-rate ILP work of the Danish
police, he had brought along one of their newer crime analyses—an analysis,
he told me, which had in fact also been ‘complimented by other European col-
leagues’. The report included numbers, trends, and descriptions of typical transna-
tional crime MOs. Listening attentively to his presentation, I ended the interview
by asking him how ‘the Danish police can be sure that the accounts included
and conclusions drawn in this report are in fact accurate?’ I was not trying to
goad him. I merely asked the question, knowing how the much of the available
research literature concludes that the available data and analyses of transnational
crime are somewhat lacking in scientific quality (Sheptycki, 2004; Manning,
2008; Safjanski and James, 2020). As one sociologist and Europol employee even
admitted to me during an interview in 2015:

In terms of proper science, our data wouldn’t always be considered of a good
enough quality...For example, it’s much up to the individual countries what
they report back to us. Some, like Denmark, report a lot and do a pretty decent
job. Some don’t. Also, it’s often some individual ‘expert’ in the individual
countries’ police forces who, based on a mix between real knowledge and
personal hunches, report not only statistical but qualitative data back to us,
describing how they [emphasizing ‘they’] understand their country’s criminal
issues...I’m not saying the reports we produce aren’t useful, but calling it
‘Data’ with a capital D would be a bit of a stretch.

It was such considerations about the veracity of the data and conclusions produced
in transnational crime analyses that led me push the NIC officer to say a bit more
about the report he was showing me. Giving my question some thought, while not
looking all too pleased with what he saw as unwarranted nosiness, he eventually
responded: ‘Listen, we know it’s true [emphasizing ‘know’], because the report’s
conclusions are based on an in-depth analysis of data. That’s how we know. We
did the analysis and this is what came out. That’s how we know it’s true’.

As already stated, the interest of this chapter is not whether the police are right
or wrong in relation to their ILP work and products, or, for that matter, what the
potential practical issues of it are (see instead Sausdal, 2018a). The NIC officer
appeared well-informed and the report may have been of great worth. What nev-
ertheless struck me here—and what has struck me on several other occasions
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(Sausdal, 2018b)—was that he exuded such a steadfast belief in the ILP report he
had brought along. Rather than being in the business of producing ‘guestimates’,
as otherwise seems be what most ILP crime analyses of transnational crimes are
able to do (Ruggiero, 2014; Bruinsma, 2015), the NIC officer represented the
report and its findings as largely incontestable. One explanation to such incontest-
ability may of course be (much like the earlier mentioned ‘yes manager’) that he
saw it as part of his job to communicate in clear and committed terms, especially
to an outsider like me. Still, this did not seem to be the only explanation of why he
and others in the Danish police so frequently appear disproportionately confident
in the work and worth of ILP. Rather than simply performing certainty, he and
many others officers I have come across have appeared not falsely but fundamen-
tally convinced. And not just that. What has specifically struck me is the way such
certainty is conceived. Indeed, as this Danish NIC officer enigmatically explained
it me, a given ILP outcome was ‘true...because...we know it’s true’. They had
‘[done] the analysis’ and, having done the analysis, they had produced an incon-
trovertible piece of knowledge.

Contrary to conventional analytical work in social science (or any kind of sci-
ence for that matter) where the conclusion is only as good as the analysis allows
for, and the analysis only as good as the data or empirical material it is based on,
in Danish policing, ILP analyses often come to represent more of a conviction
than a systematic conclusion. Or, to paraphrase the aforementioned NIC officer’s
own words, the Danish police ‘knew it was veracious because they knew’—thus
displaying a kind of fetishization of ILP work as a reified means unto itself (see
also Sausdal, 2021). To be sure, this was not the first time during my ethnographic
studies that I witnessed Danish police officers—managers as well as frontline
officers—talk about ILP and other forms of more analytical-based police work as
intangible yet consequential entities in their own right. As a lower-level manager
and police detective tellingly said it:

Even though we do not always altogether understand how these reports and
results are being produced, not always knowing what they are all about, we
simply have to assume that they speak the truth, that they work. That’s the
only way to make it work.

What does such an ‘assumptive approach’ to the verity and value of ILP tell us?
Remarkably, although officially branded by both the Danish police and pundits
worldwide as the very antidote to old and more haphazard ways of doing police
work, it exemplifies how the Danish police’s ways of understanding ILP prac-
tices often come to embody many of the same mystical characteristics. What
have indeed often caught my eye, and what the above examples are illustra-
tions of, is the Danish police’s tendency to represent their ILP work in much the
same way as they represent what Gundhus (2013) has termed the conventional
‘experience-based ways’ of policing. Similar to how research has noticed how
orthodox police concepts such as ‘gut feelings’ or ‘police noses’ often include
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supernatural and largely inexplicable capacities which, nevertheless, are believed
to work (Ferguson, 2016; Foley, 2009; Sausdal, 2018a), what I have found is that
the Danish police’s ILP work are regularly exemplified in a comparable quasi-
religious light. Contrary to the purported evidence-based rationality and scientism
of such new policing methodologies, its (Danish police) advocates—sometimes
at least—thus appear more like devotees than knowledgeable doyens. They ‘sim-
ply have to assume that they speak the truth, that they work’, they say. Rather
than being able to methodically demonstrate and discuss the inner workings of
what they do, the police often-times simply ‘know’ that it works—feeling it more
than thinking it, willing it more than explaining it. Perhaps this was also why an
individual belonging to the Danish police’s upper management pondered the fol-
lowing, as him and I were discussing the Danish police’s efforts in becoming an
internationally renowned analytically driven police force:

Seriously, sometimes it does feel like some kind of cult-like thing, this. I’ve
been in this business for quite a while now. And every now and then a new
trend comes a long and we all jump onboard. No time for questions. Still, I’'m
not saying ILP is not the way to go. It is. That I’'m sure of. This is what is
needed and what we in the Danish police are becoming increasingly known for.

Strong but empty words

Intelligence-led policing, alongside similar forms of more data-driven police
work, have arguably become the new ‘it” in modern-day policing. This is at least
true in a Danish context with the Danish Police actively articulating the need
for, and their special capability in leaving behind longstanding experienced-based
models of policing. Danish police and their actions, the story goes, should increas-
ingly be guided not by ‘police noses’ or ‘gut feelings’ but by evidence and a
rigorous consideration of data and intel—by astute police deciphering rather than
old-school ‘police discretion’ (Davis, 1975; Holmberg, 2000). Such as shift in
professional attitudes and practice is, the police themselves say, needed to make
policing more efficient and to combat evermore complex and peripatetic forms of
criminality in a globalized and digitalized world. ILP is ‘the future of policing!’—
and a future which the Danish police not only wishes to take an active part in, but
where Danish police sees and speaks of itself as an international frontrunner.
This chapter supports this motion. Too much police work, now and then, has
been left in the hands of individual officers and managers who, presumably doing
their best, have made choices based on what their own personal and shared experi-
ence have told them without the corroborating aid of substantiating evidence and
analyses. The fundamental potential of ILP and similar approaches are, thus, to
provide such substantiation—a potential, or failing, that has been cleverly dis-
cussed in many of the already available ILP publications previously cited in this
chapter. A fresh and first-rate exposition of the work and worth of ILP and simi-
lar forms of analytical and data-driven approaches to policing worth mentioning
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is, for example, Egbert and Leese’s Criminal Futures: Predictive Policing and
Everyday Police Work (2021)—a major ethnographic contribution to the field
which, as Danish policing researcher and ILP scholar, Kira Vrist Renn has rightly
noted, finely illustrates that

the promise and expectation that predictive policing [e.g. ILP] will reshape
policing practices in radical ways seems to be overstated...[Instead] it should
be seen as just another tool, one that at best adjusts practice rather than revo-
lutionising it.

(Vrist Renn, 2021)

However, while such both constructive and critical expositions of ILP are of great
worth, they also come with a blind sport. This, in short, is the blind sport here
considered and exemplified—a blind spot that, principally, has to do with the
difference between seeing ILP as a perhaps revolutionizing yet still real-world
supplement to contemporary police work culture or seeing and thus analyzing it
as a strong yet largely unsubstantiated vocational belief—as a ‘work cult’” more
than a work culture. Indeed, existing research does discuss implementation issues
and the foot-dragging that ILP is met with among frontline officers (Ratcliffe,
2002; Sheptycki, 2004; Hestehave, 2017; Burcher and Whelan, 2019; Egbert and
Leese, 2021). Research does also consider the political and economic problems
of a move toward ILP, pointing to how a fear and data-driven police future may
spills into the hands of political and private interests (Egbert, 2019; Kaufmann
et al., 2019). And research expertly questions the moral and human rights issues
involved when policing increasingly comes to rely on intelligence and data as
an unbiased source of insight and action (Rowe and Segaard, 2019; Gill, 2018;
Fyfe et al., 2017; Vrist Renn, 2014; Maguire, 2000). Yet, for all its worth, and
for all the vital questions asked, existing research does not truly question whether
ILP is in fact an actual cultural reality in contemporary policing, Danish policing
included. ILP practices and plans are criticized. Yes. But prevailing criticisms
all tend to include and automatic acceptance that there in the police organization
exists, at least somehow or somewhere, a thought-out plan—i.e., that the not only
in Denmark but in many places marketed move toward ILP is effectively sup-
ported by a deeper and detailed understanding of what ILP entails.

The ultimate aim of this chapter has been to question this underlying hypoth-
esis. Through my ethnographic studies, what I found most curious was how ILP
was stalwartly promoted and appreciated by many in the Danish police yet with
much the same people habitually exhibiting a scarce understanding of its inner
mechanisms. Many if not most believe in its promise and the Danish police’s
positioning as an international ILP precursor. They say ‘yes’ to ILP, but they
remain largely unaware of what they are agreeing to. This, therefore, is not only a
matter of the Danish police ‘talking the talk but not walking the walk’, as already
discussed in the ILP literature; it is also a matter of the Danish police not fully
understanding the words that are coming out of their own mouths.

Hence, if asked to concludingly describe ILP in the current state and context of
Danish policing, I would be inclined to describe it as more of a persuasion than a



A cult(ure) of intelligence-led policing 123

practice, a cult more than culture or, for that matter, something closer to religion
than reality. Much like the young person who takes a random phone sales job to earn
some pocket money, and who then goes on to learn just enough to know how to sell
whatever the company sells, the preferment of ILP by the Danish police seem—
sometimes at least—to rest less on a substantial appreciation of what ILP entails
and more on individual disciples having learned to routinely speak of its splendors.
This is not to say that ILP is not of worth, that it cannot be the future of policing
worldwide, and that the Danish police will not be a central part of this; it is only to
say that, as of now, the Danish police’s promotion of ILP is perhaps mostly just that,
i.e., a passionate promotion without any deep acuity. As Lacan might have said it,
the police have learned to speak of ILP using ‘empty words’ (Lacan et al., 2020),
i.e., words without much if any inherent meaning to them. Or, as Kaneva (2018)
have discussed in her work on how nations brand themselves, one may say that the
Danish ILP promotion is, to some extent, ‘branding without content’.

Conclusion

This chapter has pointed to an ostensible paradox. One the one hand, the Danish
police eagerly promote the need, and their international proficiency of, ILP. On
the other hand, the Danish police’s belief in ILP seems to be just that, a belief
more than a thought-out work practice. Before bringing the chapter to its con-
clusion, I would have loved to go even further into the different questions that
a more contentless or even cultish understanding of ILP and its advertisement
provoke. Unfortunately, because of space limitations, but mainly because of how
ILP (as well as policing more generally) has only narrowly been studied in these
terms, this is a theoretical task for the future. In pursing this task one may find
inspiration in Reiner’s writings about ‘police fetishism’ (2010) and Martin’s
(2018) exploration of how policing (just as other spheres of life) are governed
by larger sociocultural beliefs that often remain beyond reproach, or, for exam-
ple, in the recurrent yet rarely analytically pursued observation that many police
forces across the world have a lot of faith in ‘technoscientific miracle fix[es]’
(see Egbert and Leese, 2021: 166)—hoping that the next methodological or tech-
nological devlopment will be that which finally puts policing at the forefront of
things. Though looking at ILP through what may also be seen as a sociology of
religion lense (Wach, 2019) is both exciting and novel, this chapter has first of
all been written to be able to ask such questions altogther. As research of con-
temporary (Nordic) corporations have already succesfully shown, many adhere
to procedures and discourses which may indeed be better understood as magi-
cal or, indeed, cult-ish rather than purely rational or functional (Lofgren et al.,
2005; Tracey, 2012). So why not also police organizations? To be sure, if ILP
and similar analytical-based policing perspectives have come alive in policing
more as religion than reality, then what does this tell us about these phenomena
and their future? And what does such police religiosity tell us about policing in
broader terms?

Moreover, recalling the specific focus of the book to which this chapter
belongs, one particular question appears particularly prevalent: what does a more
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cultish-cum-religious understanding of ILP mean in terms of Nordic criminal jus-
tice in a global context? For example, which new criminological analyses may
be developed if we are not only to critically question Nordic criminal justice’s
otherwise self-purported and internationally promoted qualities (Langford and
Skilbrei, 2021), but if we also have to start acknowledging that what we in the
North are selling are not only not always first-class criminal justice quality (see
also Sausdal, 2021). Indeed, what would it mean if the Nordic countries’ other-
wise trademarked ‘Nordic exceptionalism’ (Pratt and Eriksson, 2014) is not just
exceptional but, at least sometimes, ethereal? Though it is obvious that Nordic
criminal justice policy makers and practitioners do market thought-out and effec-
tual methods, what this chapter has exemplified is that not all criminal justice
promotion rests on a similarly solid base of practice and know-how. Sometimes
it may be ‘branding without content’ (Kaneva, 2018). At least, when it comes to
ILP, one does sometimes get the sense that many in the Danish police are primar-
ily in the business of peddling beliefs, unconscious as it may be. Here, the Danish
police are therefore not just typical ‘(transnational) moral entrepreneurs’ as other-
wise suggested in the literature (Becker, 1995; Nadelmann, 2010; Sausdal, 2021),
i.e., local agents of criminal justice trying to sell and force upon international oth-
ers their own deeply felt and carefully considered worldviews. The Danish police
do believe in it. They do brand themselves as ILP vanguards. They think of them-
selves as admired and want to be so. Undoubtedly. But, contrary to many other
moral entrepreneurs discussed in the criminological literature, the Danish police
do not always know what it is they believe in; not knowing what their trade really
includes. In a global criminal justice world increasingly known for its campaign-
ing and commerciality (Schwobel-Patel, 2021), this seems important for (Nordic)
criminological researchers to remember: that what is being marketed, by police
forces or others, may not always be fully developed criminal justice competences
and commodities but (also) convictions.

Note

1 https://politi.dk/virksomheden/rigspolitiet/organisationen.
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7 Nordic penal humanitarianism

Status-building, brand alignment, and penal
power

Kjersti Lohne

Introduction

The image of Rolf Einar Fife filled the overhead mounted in the World Forum
Theatre in The Hague, hosting the annual diplomatic meeting of member states to
the global and permanent International Criminal Court (ICC). It was 2013, and the
politics of international criminal law was seeping into the otherwise technocratic
diplomatic Assembly of State Parties meeting to the ICC: the African Union had
requested a special segment in the general debate on the ‘Indictment of sitting
Heads of State and Government and its consequences on peace and stability and
reconciliation’. The background was the ICC’s indictment against Kenya’s heads
of state, who had successfully mobilized against the ICC after they stepped into
power, charging the ICC with imperialist and neo-colonial rule. The project of
international liberal legalism was at stake.

Fife, who represented Norway in the Rome negotiations for the ICC’s stat-
utes, had been video-called in as a panellist on the special segment: ‘The Rome
negotiations in 1998 establishing the International Criminal Court was a historic
turning of a page’, he began.

We were united in a common development, of mutual respect, of commonal-
ity of purpose. We rallied behind a key Nuremberg principle—unanimously
endorsed—that the position of the person can never become a shield of impu-
nity for the worst international crimes.

‘At the same time’, he continued through the screen:

The Statute is built around other principles too: the presumption of inno-
cence, procedural safeguards. And how about the dignity for the office, and
not the state? To ensure good state cooperation, we might have to consider
practical arrangements, and to distinguish between immunity and dignity of
the highest representative of the state involved. Our display of respect for
the state concerned must be combined by respect by states for independence.
Peace and reconciliation are values that are not contrary to justice, or vice
versa. But there is a need for mutual respect, and to listen. Together we can
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prove that the international community is actually moving forward. It is proof
of genuine willingness to carry out dialogue.

As he wished the assembly a fruitful exchange and success, the World Forum
Theatre overflowed with applause. As an example of Norway’s prominent role in
international criminal justice, Fife’s performance animates questions of criminal
justice as a politics of branding in international relations. How is the image of
Nordic penality ‘at home’ put to use and connected with Nordic foreign policy
abroad? What and who constitutes ‘good punishers’ in international politics?

While the study of punishment is overwhelmingly set side by side with the
study of the national, this chapter aims to open up the study of the ‘penal state’
with attention to its external logics and practises. As such, the chapter is based on
an analysis of Norway’s engagement in international criminal justice—the norma-
tive and material system of international criminal laws and tribunals established to
ensure individual criminal accountability for extreme forms of violence referred
to as core international crimes: war crimes, crimes against humanity, genocide,
and the crime of aggression. The chapter argues that ‘Nordic penal exceptional-
ism’ has become part of a politics of branding the Nordics as particularly ‘good
punishers’—both by competence and virtue—and as such, of particular value for
international export. This raises several questions about the logics of penal power
and the study of penality under the global condition, and of Nordic penality in
particular.

The chapter proceeds in four parts. Following a contextualization of Nordic
penal exceptionalism and Norway’s engagement with international criminal jus-
tice, the chapter proposes three incremental processes through which Norway’s
positioning as ‘good punishers’ can be understood. To conceptualize how Norway
positions itself in the international order based on a claim to moral authority,
the first section introduces status-building theories in International Relations
(Wohlforth et al., 2018). Second, the image of Nordic penal exceptionalism is
connected with other Nordic ‘brands’ in Norway’s foreign policy. I conceptualize
this process as brand alignment, in which incremental moral authority across
transnational fields are claimed by Norway in its foreign policy engagements.
Third, I draw on the notion of penal humanitarianism to describe how humanitar-
ian logic is put to use in moving criminal justice beyond the territorially bounded
nation state (Bosworth, 2017; Lohne, 2018). As such, it sets out an interpretation
of Nordic criminal justice as a form of Nordic penal humanitarianism, enabling
penal power to be put to use as a form of soft power and positioning in the inter-
national order. The chapter concludes by discussing the viability of Nordic penal
humanitarianism in an increasingly volatile international order.

Background

The debate and scholarship on ‘“Nordic penal exceptionalism’ has been the ana-
lytic prism for studies of Nordic penality for well over a decade (see Ugelvik
and Dullum, 2011; Barker, 2012). According to the thesis developed by John
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Pratt in a two-part article series in British Journal of Criminology (2008a, 2008b),
and since developed further in his monography with Pratt and Eriksson (2014),
Nordic criminal justice systems are relatively humane’ as far as prison conditions
and imprisonment rates go, and whose success is demonstrated by subsequent
low rates of recidivism (Skardhamar and Telle, 2012). Against the background
of an expansive ‘culture of control’ (Garland, 2001) in western liberal democra-
cies, with accelerating rates of imprisonment and populist retributive sensibilities,
explanations for Nordic ‘humaneness’ in punishing are predominantly found in its
political economy (see Cavadino and Dignan, 2006), characterized as ‘inclusive’,
‘welfare-oriented’, and ‘social-democratic’ nation-state societies. However, the
conceptual pairing of Nordic penality with welfarism reflects an idealized image
of the relation between state and citizen. To explain the power to punish with a
view to include and rehabilitate citizens gives but a partial view of the actors, dis-
courses, policies, and practices that motivate the power to punish under the global
condition. Analysis of criminalization processes at the global level emphasize the
significance of transnational power networks, such as human rights organizations,
lawyers, and police networks (Christensen and Levi, 2017; Lohne, 2019a). These
processes have been particularly conspicuous in the field of international criminal
justice where the power to punish is driven by a humanitarian impetus to ‘put
an end to impunity’ for crimes that ‘shock the conscience of humanity’ (Rome
Statute Preamble): war crimes, crimes against humanity, and genocide.

The creation of the international military tribunals in Nuremberg and Tokyo
following the Second World War marked the birth of the international crimi-
nal justice system. Since then, another seven international criminal courts have
been established, including the International Criminal Tribunal for the Former
Yugoslavia (ICTY) and the International Criminal Tribunal for Rwanda (ICTR)
set up by the United Nations (UN) in 1993 and 1994, respectively (for an empirical
overview, see Smeulers et al., 2013). In 2002, the Rome Statute entered into effect
after a necessary 60 state ratifications, which established the permanent ICC. The
Court is based in The Hague in The Netherlands. Today, 122 are members of the
Court, and has thus subjected their territories and citizens to the jurisdiction of
the Court over war crimes, crimes against humanity and genocide.! The Court
has so far opened 26 cases—all against African nationals—in eleven situations
under investigation. Until now, there has been three convictions and three acquit-
tals. Most of the defendants remain at large, or have had their charges vacated,
withdrawn, or not confirmed by the Pre-Trial Chambers because of, among other
things, lack of access to evidence or due to their passing.

Previously the domain of international legal and relations scholars, interna-
tional criminal justice has attracted growing attention by criminologists this past
decade. This body of scholarship is interchangeably referred to as ‘supranational
criminology’ (Smeulers and Haveman, 2008) and the ‘criminology of interna-
tional crimes’ (Parmentier and Weitekamp, 2007). Thematically, it overlaps with
criminological approaches to genocide (Hagan and Rymond-Richmond, 2009),
transitional justice (McEvoy, 2007), state crime (Cohen, 2001), and international
criminal court practices (Hoyle and Ullrich, 2014; Houge, 2015). Generally,
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however, criminology and the sociology of punishment has primarily been con-
cerned with state punishment and national society on the conceptual, empirical,
and analytical levels (see Simon and Sparks, 2012). Without undermining the
contribution of this scholarship, nor the role of punishment as embedded in nation
state formation, this chapter inscribes itself within a growing body of crimino-
logical work concerned with conceptualizing how questions of criminal law and
justice are increasingly disembedding from their associations with national justice
(Franko, 2017). Elsewhere, and by examining the role of human rights NGOs in
international criminal justice, I have probed the characteristics of penality when
it is analytically and empirically detached from the nation state (Lohne, 2018;
Lohne, 2019a). Here, however, I am interested in exploring penality as part of
nation-states’ foreign policy toolbox, thus directed outwards horizontally towards
other states in the international order (and/or outwards vertically towards citi-
zens of foreign states). Disrupting the truism in political theory that the power to
punish is the prerogative of the nation state over its citizens (Zedner, 2016), the
chapter aims to contribute to the emerging criminological scholarship on how
contemporary penal power is changing, at least partially, in its effects and justifi-
cations (Bosworth, 2012).

Norway has an extensive and long-standing political engagement with interna-
tional criminal justice, and the support and development of the international liberal
legalist order generally. The unifying role attributed to Fife at the ASP meeting in
2013 was not accidental. Fife led the Norwegian delegation to the ICC treaty nego-
tiations in Rome in 1998. During the final hours of the six-week long diplomatic
meeting, the US delegation proposed to open the ‘package’, to which Norway pro-
posed to accept as a whole, which was what states ended up doing. Norway is since
accredited a role in ensuring the creation of the ICC (Benedetti and Washburn,
1999; see also Fife, 2000). Following the treaty-making conference, another emi-
nent Norwegian international criminal law persona, Morten Bergsmo, was put in
charge of the preparatory committee for the establishment of the Court’s office of
the prosecutor. Bergsmo had represented the ICTY in the ICC treaty negotiations
and had vast experience in investigating international crimes. In the preparatory
committee, he also drew on his Norwegian network, with several of the sections
put together by Norwegian legal experts, such as Tor Aksel Busch and Gunnar
Ekelave-Slydal. Bergsmo has continued to liaise with Norwegian Ministry of
Foreign Affairs, whose cooperation were also behind the instrumental work of the
Norwegian Centre for Human Rights at the University of Oslo setting up of an
open access law database for the ICC, the ICC Legal Tools Program.

Norway has since continued a strong presence and engagement with the ICC.
For example, the Norwegian embassy in The Hague holds a specific office with an
international justice portfolio. Apart from Ambassadors with particular interests
for international justice, such as Annika Kruse and the Martin Serby, this tailored
office has enabled an active participatory role on international criminal justice in
The Hague. Norway has recently lead many of the diplomatic working groups
among State Parties to the ICC, such as those on issues of state cooperation, com-
plementarity, victims and witness protection. As will be returned to in the next
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section, Norway is also one of the main funders of the Trust Fund for Victims
(alongside Sweden and the UK), which is a semi-independent fund established
by the Assembly of States Parties to provide assistance to victims of interna-
tional crimes. Besides diplomatic work ‘outside’, most notably in The Hague and
in New York, Norway has also taken several steps ‘inside’ to demonstrate their
engagement with international criminal justice. Besides ratifying and implement-
ing the Rome Statute (Ingadottir, 2017), they have established sentencing transfer
agreements with the ICC, whereby those sentenced by the ICC can be transferred
to serve out their sentences in Norway. This agreement is a continuation from
Norway’s sentencing transfer agreements with the ICTY, through which Norway
received 5 prisoners from the ICTY (Hola and van Wijk, 2014).

According to Norwegian diplomats, ‘international criminal justice is a pillar
in Norwegian foreign policy’.? It is part of their support and work for an inter-
national liberal legal order. This must also be seen in conjunction with the gov-
ernment’s focus on human rights as its ‘overarching foreign policy doctrine’,?
which is said to guide the government’s general approach to development aid and
foreign policy. As part of this, the ICC is perceived as ‘an important contribu-
tion to democratization and peace-building worldwide’. Thus, through its political
investment in the ICC, Norwegian authorities express support and contribution
to a global social order where, ‘human rights, democracy and the rule of law are
intimately connected and mutually dependent on one another’.*

However, human rights, democracy, rule of law—these are values as much as
they are expressions of the liberal world order, its force and its power; this makes
their export and expansion a cultural and political project too, which means that
they need to be manifested in concrete social practices, political discourses, and
institutional logics. While the government recognizes pushback against the ICC
especially and the liberal legal world order generally, their perspective is, according
to one of their representatives, everlasting.’ They see international criminal justice
as constituted by and of a global norm development, in spite of current pushback.

In what follows I propose three analytic layers of making sense of Norway’s
role in international criminal justice. To theorize the complexity of penal policy-
making in a way that connects the internal and external logics of the state, the first
part draws on status theories in International Relations (Renshon, 2017) and in
particular those concerned with the relational positioning of middle-size powers
and normative authority (Wohlforth et al., 2018). Contributions to the strength-
ening of the international liberal order, through peace operations or rule of law
promotion, is an indicator of what it means to be a ‘good’ state, in the sense of
doing good while behaving well vis-a-vis more powerful states in the interna-
tional order. Second, to unpack the image of the Nordics as ‘good punishers’,
by competence and virtue, I recognize the alignment with other Nordic brands—
humanitarianism, development aid, peace building—through which the Nordics
position themselves in international politics (Browning, 2007). Third, I apply and
develop the criminological notion of ‘penal humanitarianism’ (Bosworth, 2017;
Lohne, 2018; 2019b) to describe how humanitarian reason enable penal power to
move beyond the nation state. I argue that these three analytical layers operate in
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tandem to create a politics of branding for Norway’s foreign policy on interna-
tional criminal justice.

Methods

As a case study, the chapter draws on data from official documents, inter-
views, and observations of Norway’s foreign policy across the domains of
international criminal justice, peace-building, human rights, humanitarianism,
and (gender) development as collected through various previous and on-going
research projects throughout the past decade.® The analysis includes observa-
tions of Norway’s diplomatic engagement with international criminal justice
in the Netherlands and at the annual Assembly of States Parties meetings on
the ICC throughout the past decade. Semi-structured interviews and documents
were mostly coded and analysed in Nvivo, a qualitative analysis software. To
theorize the external dimensions of the penal state, the analysis works in the ‘in-
between’ areas of Criminology and International Relations (see Bhabha, 2004),
and combines constructivist International Relations theory on ‘branding’ and
‘status-theory’ with emerging criminological scholarship on the transnationali-
zation of penal power.

Analysis
International status-building

As mentioned above, 122 states are currently States Parties members to the Rome
Statute system of justice, that is, the ICC. For an international treaty, the ICC
ratification rate is relatively unprecedented. The ICC’s widespread acceptance
through state ratifications are held as an example of what international relations
scholar Sikkink has referred to as a ‘justice cascade’—‘a shift in the legitimacy
of the norm of individual criminal accountability for human rights violations and
an increase in criminal prosecutions on behalf of that norm” (2011: 5). However,
the states that have chosen to remain outside the Court and its jurisdiction include
some of the world’s most powerful and populous states—the United States,
China, India, and Russia. One may therefore ask to what extent a ratification rate
that excludes these states constitutes a global norm, or, indeed, a ‘justice cascade’.

While constructivist approaches within IR emphasize the constitutive role
of norms in international society (see e.g. Adler, 2002), and indeed the norma-
tive role that the ICC has in spite of the big power’s lack of signatures, realist
approaches emphasize states’ functional and strategic approach to international
law. According to this view, states’ approach and use of international law will
differ according to their relative strength and size. Whereas small and middle
size states have a relatively larger tendency to embrace international law in lieu
of access to politics by other means, big powers will not need the protection of
international law given their substantial power position in international politics.
From a realist perspective, hard power—military power—trumps all.
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However, sociologically abreast international relations theory point to the inter-
linkages between norms and power in international politics, where not only power
matters but relative positioning. While most scholarship of international relations
focuses on big power politics, this relational approach is particularly useful for
understanding the politics of small and medium size states. It can be conceptual-
ized as part of power-struggles in international politics: a ‘survival strategy in a
world of great powers or as a way of increasing status and thus making it possible
to realize national interest’ (Leira, 2015: 339). In contrast to big powers, small
and medium-size states are more concerned with szatus as a differentiating feature
in the international system. Status is maintained or increased by showing one-
self useful to the big powers and the contemporary international order. To accept
responsibility and contribute to the sustainment of international law and order,
for example through contributions to international peace operations, is therefore
viewed as an indicator of what it means to be a ‘good’ state; understood in the dual
sense of doing good while behaving well vis-a-vis the more powerful states in the
contemporary international order. This conceptualization of strategic positioning
in the international order can contribute to explain Norway’s role as a ‘peace
nation’, ‘moral’ and ‘humanitarian superpower’. It may also explain its prevalent
position in international criminal justice.

However, status-work only works if one knows who to work for. Questions of
how contemporary changes in the geopolitical landscape may play into Norway’s
status-seeking behavior as a small state is worth exploring further both here and
elsewhere. Following a period of relatively widespread support and enthusiasm
for the ICC to end impunity for ‘the most serious crimes of international concern’
(the Rome Statute’s Preamble), the Court has been subject to increasing criti-
cism for a while now (e.g. Drumbl, 2007; Nouwen and Werner, 2010; Mégret,
2016). The most potent point of critique has been accusations of the ICC ‘target-
ing Africa’, which culminated in the threat of a mass exodus of African member
states from the Court in late 2016. However, the legitimacy crisis for the Court,
charged as it is with colonialism and imperialism (Clarke et al., 2016), must be
seen alongside a changing geopolitical landscape, where the ‘transformationist
rhetoric about “post-Westphalia™” (Hurrell, 2007: 9) is losing traction in the face
of the emergence of a multipolar world order, that is, ‘a world of renewed sov-
ereignty, resurgent religion, globalized markets, and the stagnation or rollback
of universal norms about human rights’ (Hopgood, 2013: 166). At the ‘end of
history’, as Fukuyama (1989) aptly described the end of the Cold War, there was
only one ideology left in town—establishing the hegemony of the liberal world
order. In this context, the universal travelled smoothly, freed from the conflict
and contrariety of an alternative political future. Now, however, the 1990s—the
golden age of international law-making—are long gone. Pluralism is back in the
game, as expressed by the turn to regionalism and the pushback against interna-
tional law (as global law) as such. The pushback against international criminal
justice is thus embroiled in broader geopolitical developments. International lib-
eral legalism is experiencing friction, and the power dynamics in international
politics are much more volatile than they have been since the end of the Cold War.
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This lack of geopolitical stability—and order—complicates status-work in inter-
national politics. In the next section, I suggest that a manner in which Norway
engages in status-work is through ‘brand-alignment’, asserting moral authority
across multiple international domains to leverage political influence.

International brand alignment

The ‘humane’ appearance of the Nordic region reflects its representation in
international engagements. As ‘natural born friends of peace’ (Leira, 2013) and
‘moral superpowers’ (Dahl, 2006), the Nordic countries have been recognized (by
President Barack Obama) as ‘punching above their weight’” through their con-
siderable international engagements, including especially (gender) development,
humanitarianism, and peace-building. Despite the recent prominence of studies of
Nordic brands and models,? there is less attention given to how these representa-
tions of the Nordics merge and coalesce; especially in ways that enable penal
power to move beyond the territorial nation state.

In his seminal article on ‘branding Nordicity’, Browning (2007) writes about
‘Nordic exceptionalism’ as being different from and better than the norm. While
the notion of Nordic penal exceptionalism is far from uncontested (see generally
Ugelvik and Dullum, 2011), it is the alignment or coupling of this ‘brand” with
Norway’s status as a moral superpower in international politics that I suggest con-
tributes to its moral authority as a ‘good punisher’ in international criminal justice.
Multiple brands are at play, where Norway’s representation of ‘humane excep-
tionalism’ is put forward across these different sectors, being human rights, peace-
building, development, gender welfarism, and humanitarian policy generally.

Human Rights as overarching foreign policy value

First, human rights are defined as a main pillar of Norway’s foreign policy and
development aid.” As a language liberated from the politics of the nation state, the
discursive embeddedness of human rights in Norway’s foreign policy illustrates
how embroiled human rights have become in nation-state politics. Mindful of
temporal shifts, it can be useful to note the extent to which ‘human rights’ and
‘development aid’ have been linguistically recognized (and leveraged) as part of
Norway’s organization of foreign relations. In 1984, an independent Ministry for
Development Aid was separated out from the Norwegian Ministry of Foreign
Affairs (MFA). Although this ministry was closed five years later, later govern-
ments have continued to keep a minister of development aid, albeit as part of the
Ministry of Foreign Affairs. In 2013, this post was discontinued, and revived again
in 2018. The names of these minister posts and ministries have also changed, as
can be seen to reflect broader societal change. From 1997-2000, Hilde Fraford
Johnson was the minister for development aid and human rights affairs. From
2001-2005, human rights issues were transferred to the MFA; Johnsen remained
minister of development aid. In 2005, these portfolios were again administratively
mixed, although with two different ministers still, in the Ministry of Development
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Aid and Foreign Affairs. Noticeably, human rights ‘peaked’ in government rec-
ognition in the late 1990s.

Global peacebuilders

Second, another related policy theme is about the perception of Norway as a
peaceful nation and global peace mediator (Leira, 2013), including in such cases
as in Guatemala, Israel and Palestine, Sri Lanka, and Sudan. However, Norway’s
role in peace processes is also contested. In concerns Sri Lanka, for instance,
Hoglund and Svensson (2011) discuss dilemmas arising from combining the role
of ‘peacemaker’ with mediating peace through humanitarian action provided by
NGOs (Kelleher and Taulbee 2006). Another stream of research on Norway’s
peace-building activities also focuses on the importance of humanitarian mine
action as a prerequisite for building peace and development (Harpviken and
Skara, 2003). As part of this, Norway took a particularly prominent role initiating
the Convention on Cluster Munition in 2008 (van Woudenberg and Wormgoor,
2008).

The Norwegian development aid model

Third, there is branding of a particular ‘Nordic model’ in ‘doing’ development
aid, which revolves around being a ‘good donor’. The ‘Norwegian model” refers
to a high level of cooperation between the Norwegian state and civil society,
most notably non-governmental organizations (NGOs). In policy documents,
it is emphasized that the model also implies a clear division of roles; however,
it is not specified how this division is upheld. In a report to the Storting (no.
49, 2008-2009), the model is further defined: it is founded upon internationally
accepted principles for humanitarian action and international humanitarian law,
an active multilateral engagement, and a close relationship with the Red Crescent
Movement and the other non-state humanitarian organizations. Developing and
improving the model is put forward as a goal for the Norwegian Government.
Moreover, it is worth noting that the ‘Norwegian model’ is seen as emanating
from Norwegian and Nordic identity, or culture, as civil society engagement is
considered part of how Norway is governed also internally. At the same time, the
model is represented as effective, particularly in reaching affected populations.
According to policy documents, the Nordic model has contributed to the success
of Norway as a donor country, and to that of Norwegian NGOs, enabling them
to be leading development aid and humanitarian organizations in their respective
fields. Indeed, the Norwegian model is considered to have made Norway a ‘vigor-
ous, flexible and respected partner in the international humanitarian system’.

Women'’s rights and gender mainstreaming

Fourth, the policy documents assert that Norway has taken a particularly active
role in working for gender mainstreaming (including in Norwegian humanitarian
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NGOs) and the strengthening of women’s rights globally. It is clear that women’s
rights are one of the issues that Norway wants to focus on globally. The pol-
icy documents state that Norway was a driving force for the adoption of UNSC
Resolution 1325 on women, peace, and security, and that this resolution asserts
that women shall participate on equal terms in deliberative processes, and that
women and girls shall be protected against sexual violence. While Resolution
1325 is indeed an important document for gender mainstreaming and especially
the right to participation, the document does not deal with the right to protection
(Houge and Lohne, 2017).

The Democratic Republic of Congo (DRC) has become particularly infamous
for widespread sexual violence and rape as a weapon of war-narrative, to the
extent that it has been labeled the ‘rape capital of the world” and the ‘world’s
worst place to be woman’ (e.g., BBC News, 2010; The Guardian, 2011). Thus,
DRC is the central hotspot for humanitarian action against sexual violence.
Here, Norway funds efforts that aim to protect against sexual violence, empower
and increase women’s rights and participation, and prevent the occurrence of
sexual violence through attitude change and criminal prosecutions. Notably,
work against impunity for sexual violence is legitimized as preventative work.
In other words, criminal prosecution of these crimes are presumed to have a
deterrent effect, albeit this is not dealt with in detail.!® However, it is unclear
whose duty it is to prosecute sexual violence, or ‘end impunity’, as illustrated by
sentences such as: ‘sexual violence may constitute war crimes or crimes against
humanity and shall be prosecuted, but so far there is too few punished for such
acts’.!!

The International Criminal Court has a Victims Trust Fund for victims of
international crimes, to which Norway is one of the largest donors. Interestingly,
Norway has earmarked funds to female victims of sexual violence in DRC, as
part of these donations (Lohne, 2019a), a result of having leftover funds from one
humanitarian budget that can be used on another budget. Indeed, NOK 110 million
were earmarked efforts to increase women’s rights and equality, included here the
fight against sexual violence in humanitarian situations. Norway has a framework
agreement with the Norwegian Church Aid (NCA) in eastern DRC, focusing par-
ticularly on the protection, participation and prevention of sexual violence in the
region. In 2012 for instance, NCA received ten million NOK to its work in eastern
DRC." It is stressed that to end the occurrence of sexual violence in DRC, work at
the structural level needs to be done. There are also several examples of what can
be conceptualized as ‘gender accountability’. For instance, the Norwegian gov-
ernment has looked into how the Norwegian humanitarian NGOs attend to and
operationalize gender mainstreaming through their work, with varying results."
Further, Norway has contributed, through GenCap, to a UN coding system for
how gender perspectives are handled in humanitarian appeals, including so-called
‘gender marks’ as a tool to measure the extent to which a humanitarian project
fulfil the needs of women, men, girls, and boys, and whether the project actively
promotes equality.'*Among other activities, Norway has also hosted international
conferences on the topic, for instance in 2017 where it declared a donation of one
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billion NOK earmarked sexual violence (countering its concept note warning of
earmarked contributions).

Norwegian humanitarian policy

Finally, there is Norway’s humanitarian policy. The Norwegian Government’s
humanitarian efforts are based on the two Norwegian white papers; namely
the white papers’ Norwegian policy on the prevention of humanitarian crises
(Stortingsmelding no. 9, 2007-2008) and the Norwegian Humanitarian Policy
(Stortingsmelding No. 40 [2008—2009]). While the mere existence of a humani-
tarian strategy and subsequent humanitarian policy documents indicates the
field’s significance to the Norwegian Government, the documents also explic-
itly articulate a vision of Norway as a leading political and financial partner in
the humanitarian field. In the policy documents, Norway’s humanitarian engage-
ment is framed as a result of the ‘particular Norwegian’. It is emphasized that
the Norwegian populace significantly supports humanitarian principles and the
imperative to pursue significant humanitarian engagement as a result of being a
political and economic surplus nation. It is claimed that ‘we’ have ‘long tradi-
tions’ and broad civil society participation for solidarity with repressed and poor
fellow humans; refugees and internally displaced are drawn particular attention
to. The tradition of ‘nestekjerlighet’ (love for one’s neighbour) is firmly embed-
ded within the Norwegian population. This observation parallels the literature on
Norwegian ‘foreign policy of peace [as] rooted in an historical self-understanding
of Norway and Norwegians as particularly peaceful’ (Leira, 2013: 338). Such
invocation of historical references can be interpreted as part of Norway’s mis-
sionary, as opposed to colonial, histories. However, at the same time, humani-
tarian principles are legitimized as ‘global universals’—in the sanctity of all
human lives, dignity, and rights. Norway’s rationale for its ‘humanitarian engage-
ment’ is, at the same time particularly Norwegian and universal. Thus, in the
policy documents, there is a tension between elevating humanitarian values as
universal and acknowledging that this is Norwegian foreign policy. This tension
might be worth exploring further for how it plays out in the constitution of the
‘Norwegian model’ but also in larger debates on the shrinking of ‘humanitarian
space’—it becomes increasingly difficult to defend a space situated ‘above’ the
politics of place. Importantly, the emphasis on ‘humanitarian values’ as ‘innate’
to Norway’s and Norwegian identity and therefore guiding of policies and politics
can be understood as part of a turn where humanitarianism, or ‘humanitarian rea-
son’ has become a powerful political discourse (Fassin, 2011).

These different Nordic models or brands work incrementally across fields to
yield moral authority to Norway as a ‘good punisher’. Representing an image of
‘good punishers’ as competence and virtue, the Nordic states’ penal exports—pol-
icies, practices, personnel, and other resources to increase criminal justice capac-
ity abroad—parallel other Nordic brands—humanitarianism, development aid,
peace building—through which the Nordics position themselves in international
politics (Browning, 2007). In what follows, I turn to the final analytical layer of
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this positioning, namely how humanitarianism is put to work in moving penal
power beyond the territorial nation state.

Penal humanitarianism

Humanitarianism is many things to many people. Humanitarianism is ‘an ethos, a
cluster of sentiments, a set of laws, a moral imperative to intervene, and a form of
government’ (Ticktin, 2014). The study of humanitarian sentiments in criminol-
ogy has mainly focused on how these sensibilities have ‘humanized’ or ‘civilized’
punishment (Elias, 1978 [1939]). As such, the notion of humanism in the study of
crime, punishment, and justice is associated with human rights implementation in
penal practices and with a normative bulwark against penal populism (Simon and
Sparks, 2012); indeed, with a ‘softening’ of penal power. Scholarship on ‘penal
humanitarianism’ (Bosworth, 2017; Lohne, 2018; 2019b) takes a slightly differ-
ent approach, as it explores how humanitarianism is put to work on and for penal
power. In doing so, it connects with critical scholarship generally on how mus-
cular forms of power—expulsion, punishment, war—are justified and extended
through the invocation of humanitarian reason (see Lohne, 2019b).

Moving beyond nation-state borders and into the ‘international’, ‘global’, and
‘cosmopolitan’, I have previously written on how the power to punish is par-
ticularly driven by humanitarian reasoning when punishment is delinked from its
association with the nation state altogether (Lohne, 2018). I delve into the field
of international criminal justice and show how it is animated by a humanitarian
impetus to ‘do something’ about the suffering of distant others, and how, in par-
ticular, the human rights movement has been central to the fight against impunity
for international crimes (Engle et al., 2016). Through the articulation of moral out-
rage, humanitarian sensibilities have found their expression in a call for criminal
punishment to end impunity for violence against distant others. However, build-
ing on an ethnographic study of international criminal justice (Lohne, 2019a), 1
demonstrate how penal power remains deeply embedded in structural relations
of (global) power, and that it functions to expand and consolidate these global
inequalities further. Removed from the checks and balances of democratic institu-
tions, I suggest that penal policies may be more reliant on categorical representa-
tions of good and evil, civilization and barbarity, humanity and inhumanity, as
such representational dichotomies seem particularly apt to delineate the bounda-
ries of cosmopolitan society (Sagan, 2010). This seems especially the case regard-
ing the fight against sexual violence in conflict (Houge and Lohne, 2017). While
attention towards conflict-related sexual violence is critically important, there is
an overwhelming dominance of criminal law solutions on academic, policy, and
activist agendas, as the fight against conflict-related sexual violence has become
the fight against impunity. The combination of a victim-oriented justification for
international justice and graphic reproductions of the violence victims suffer, are
central in the advocacy and policy fields responding to this particular type of
violence. Indeed, it epitomizes how humanitarianism facilitates the expansion of
penal power (Houge and Lohne, 2017; Lohne and Houge, 2019).
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For example, when Norway strengthened its contribution to penal aid, the
then-Minister of Justice announced that Norwegian justice personnel are ‘good
Norwegian export goods’ (Hansen, 2006) indicating a merger of the nation’s
brand as a ‘humanitarian’ superpower (de Carvalho and Neumann, 2015) and
‘humane’ penal state (Pratt, 2008a)—a good, in the word’s dual sense, punisher.
In exploring how ‘humanitarianism allows penal power to move beyond the
nation state’ (Bosworth, 2017: 40), there is a need to (re)consider the direction of
movement, and to what extent one can talk about ‘penal import states’ and ‘penal
export states’. While the nation state continues to operate as an essential territorial
site of punishment, the power to punish has become increasingly complex.

Discussion

The analysis put forward in this chapter challenges the truism in criminology and
political science that penal power exclusively concerns the relation between the
sovereign and its citizen. Instead, and despite its legitimation through humanitar-
ian reason, penal power is also part of states’ foreign policy—another tool by
which states strive to position themselves in the international order. As concerns
Norway, the analysis has shown how it positions itself as a ‘good punisher’—
both by behaving well vis-a-vis the more powerful states in the international
order, and by virtue, leveraging penal exports upon other Norwegian brands in
international politics—peacebuilding, gender, development aid. However, to
what extent does this analysis hold true for the Nordic region generally? And to
what extent does this analysis differ from the one being applied to Canada, for
instance, which traditionally has pursued a similar line of foreign policy interest
as that of Norway.

The Nordic penal exceptionalism thesis derivate from ‘the outside’—it caught
on as a denominated case under the gaze of John Pratt, a New Zealander’s per-
spective on how Nordic societies and its criminal justice systems deviated from
the norm; the norm in criminology being defined by the US and the UK. Viewed
from the outside, Nordic countries may appear more homogenous than is the case
from ‘the inside’. For example, Norway, Sweden, and Finland have a more simi-
lar foreign policy profile than with Denmark, which to a larger extent engages
in ‘negative’ branding. Moreover, Norway’s craving for moral recognition may
also be seen in tandem with its behaviour in other international domains, where
it stands for a hazardous export of oil and gas that has not only made it affluent
but has also, perhaps, invoked a global form of noblesse oblige. Another explana-
tion may be found in the simple fact that Norway, as the only Nordic country that
stands outside the EU, has more to gain from engaging with other multilateral
organizations than the other Nordic countries.

Notwithstanding, status-building only works as long as one knows who to
work for. With the liberal world order currently in crisis, it remains to be seen
how Norway and the Nordics will continue to navigate ideas of Nordic societies
as ‘inclusive’, humanitarian’, and ‘social liberal’ in a time when they are increas-
ingly stacked up against a variety of populist and realpolitik considerations of
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‘walling the welfare state’ (Barker, 2017). These developments are not isolated
events, but are part of a changing geopolitical order with heightened instability.
The liberal world order is losing traction in the face of resurgent nationalism,
geopolitical instability and pushback against notions of welfarism, humani-
tarianism, and international liberalism—ideas that have not only characterized
Nordic identity construction internally but also provided the Nordic states with
a role internationally. Will the Nordics retract inwards, or continue to promote
and defend the cosmopolitan normative foundations of the liberal legalist world
order, and as such, maintain the resiliency of humanitarian reason as a politics
of penal power?

Conclusion

This chapter has attempted to connect the internal and external logic of the penal
state by inquiring into how Norway’s brand as a ‘good punisher’ and penal
humanitarian is constituted both within and beyond the nation state. As such,
it suggests a theoretical approach to criminology and sociology of punishment
scholarship that transgresses the national-international divide, and views issues
of crime and punishment across these scales as interconnected. This illustrates the
need for a transnationalization of the sociology of punishment, not least because
penal power should always raise these awkward questions of legitimacy (Garland,
1990)—and perhaps even more so when it is applied to external subjects that, at
least theoretically, are outside the limits of the state social contract.

Notes

1 Since 17 July 2018, the ICC has also had jurisdiction over the crime of aggression for
states members that have opted in for this crime also (see Kref3, 2018).

2 Norwegian diplomat, meeting with MFA and the Penality Research Group, 2017.

3 Report No. 10 to the Storting (2014-2015), Opportunities for All: Human Rights in
Norway’s Foreign Policy and Development Cooperation—Meld. St. 10 (2014-2015).
(white paper).

4 Report No. 10 to the Storting (2014-2015), Opportunities for All: Human Rights in
Norway’s Foreign Policy and Development Cooperation—Meld. St. 10 (2014-2015).
(white paper).

5 Meeting with MFA and the Penality Research Group, 2017.

6 These research projects cover the fields of international criminal justice (Lohne, 2018;
2019a), humanitarianism (Sandvik and Lohne, 2014; Lohne and Sandvik, 2017), and
gender and crime in international relations (Houge et al., 2015; Houge and Lohne,
2017), in addition to joint projects on ‘Nordic Branding’ (University of Oslo), ‘Nordic
exceptionalism in international criminal justice’ (funded by a NOH-S grant), and
AidInCrisis (PRIO, funded by a NRC grant). The research includes interviews and
observations of Norwegian diplomatic engagement with international criminal jus-
tice for the past decade, in Norway and in the Netherlands. Norwegian foreign policy
research also includes thematic analysis of all Norwegian policy documents on human-
itarian policy, consisting of four white papers, one humanitarian policy strategy docu-
ment (recent one missing from analysis), and seven annual reports.
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7 https://eu.usatoday.com/story/news/politics/2016/05/13/obama-nordic-leaders-summit
-punch-above-their-weight/84330852.

8 See for example, Browning, C. (2007). ‘Branding Nordicity: Models, Identity and the
Decline of Exceptionalism’. Cooperation and Conflict 42: 27-51; Dinnie, K. (2008).
Nation Branding: Concepts, Issues, Practice. Oxford, Elsevier; Bailliet, C. (2016). ‘A
Nordic Approach to Promoting Women’s Rights within International Law: Internal
v. External Perspectives’, forthcoming, Nordic Journal of International Law 2016;
Christoffersen, J. and Madsen, M.R. (2011). ‘The End of Virtue? Denmark and the
Internationalisation of Human Rights’. Nordic Journal of International Law, 80(3),
pp. 257-277; Magnus, J. (2016). ‘International branding of the Nordic region’. Place
Branding and Public Diplomacy, 12(2-3): 195-200; Marklund, C. (2016). The Nordic
Model on the Global Market of Ideas: The Welfare State as Scandinavia’s Best Brand.
Geopolitics: 1-17; Tryggestad, T. (2014). ‘State feminism going global: Norway on the
United Nations Peacebuilding’.

9 Report No. 10 to the Storting (2014-2015), Opportunities for All: Human Rights in
Norway’s Foreign Policy and Development Cooperation—Meld. St. 10 (2014-2015),
(white paper).

10 See Report No. 9 to the Storting (2007-2008), Norwegian Policy on the prevention of
humanitarian crises (white paper).

11 Report No. 40 to the Storting (2008-2009), Norway’s Humanitarian Policy (white
paper), page 26.

12 Annual Report [Arsrapport] 2012.

13 Annual Report [Arsrapport] 2009.

14 Annual Report [Arsrapport] 2010.
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8 From model to problem

The demise of Sweden’s anti-torture brand

Johan Karlsson Schaffer and Axel Tengwall

Introduction

Why are international human rights treaty bodies increasingly criticizing Sweden’s
efforts to counteract torture? Sweden used to be a norm entrepreneur in placing
the fight against torture on the global agenda, being the key sponsor of the United
Nations Convention against Torture (Vik and Ostberg 2021), and was internation-
ally renowned for its allegedly uniquely humane penal regime (Nilsson 2011).
Scholars have sought to locate the roots of both Sweden’s international activism
and its penal reformism in the supposedly solidarist, egalitarian values of the wel-
fare state (Barker 2012).

Yet in their periodic reviews, international anti-torture committees, which ini-
tially praised Sweden as a model for other countries to emulate, seem to have
grown frustrated with Sweden’s unwillingness to reform its domestic practices,
such as the widespread use of isolation in remand prisons or the reluctance to
criminalize torture in national law (Langford et al. 2017). What does this increas-
ing criticism mean? It could indicate that Swedish practices have deteriorated,
that the committees are becoming harsher in their scrutiny, that the government
is providing more information on its transgressions (Eck and Fariss 2018), that
the standards have shifted, and/or that the understanding of torture has changed.

Addressing some of these issues, this chapter analyzes the evolving contes-
tation over Sweden’s anti-torture policies in the periodic reviews by two key
monitoring bodies: the UN Committee against Torture (CAT) and the Council of
Europe’s Committee for the Prevention of Torture (CPT). We analyze committee
reports and state responses from the late 1980s through the 2010s to identify how
the problematization of torture develops in exchanges between the committees
and the state. We find that the CAT widens its notion of torture from a criminal
and penal law problem to a societal one, in effect expanding the state’s respon-
sibilities but also its opportunities to assert its ‘do-gooder’ brand, whereas the
CPT, due to its different mandate, rather deepens the problem and consequently
increases the dissonance with the government’s view that ‘the system’ in Sweden
works as intended.

The chapter makes empirical and analytical contributions: first, by comparing
how the problem of torture has been construed in dialogues between Sweden
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and two international torture committees, we show that whereas the two com-
mittees cast the problem of torture in terms of providing adequate safeguards
for individuals, Sweden trusts the professionalism and law-abiding practice of
its public authorities. Second, our case study of torture contributes to under-
standing the resilience of Sweden’s humanitarian brand (de Bengy Puyvallée
and Bjerkdahl 2021). Foreign policy human rights activism and penal humani-
tarian exports helped nurture both a national self-identity and an international
reputation, yet the progressive domestication of human rights has challenged the
doctrine of dualism on which the Nordic ‘politics of international virtue’ rested
(cf. Christoffersen and Madsen 2011; Schaffer 2020). Thus, the problem of tor-
ture is indicative of a more profound test of the resilience of Swedish claims to
exceptionalism.

The chapter is structured as follows: first, we account for how Sweden gained
its reputation of being a pioneer in combating torture through domestic and for-
eign policy activism from the 1960s to the 1980s. Next, we introduce our analyti-
cal framework for identifying discursive struggles in human rights treaty body
reviews of Sweden. The following two sections analyze reviews by the CAT
and the CPT, respectively, and state party reports and responses, from the 1990s
through the 2010s. The last section discusses the emerging results, before we
conclude.

Sweden’s anti-torture activism, 1960s—1980s

Since the 1960s, if not earlier, Sweden has enjoyed a strong reputation as an inter-
national champion against torture and a model of humane penal policies, setting a
standard for other states through both its external activism and domestic progres-
sivism. Sweden sponsored initiatives to hold repressive regimes accountable for
torture and to criminalize torture in international law, while domestic reformers
sought to transform the penal system from punishment to rehabilitation of the
criminal.

In the 1960s, fighting torture became a key cause in Sweden’s increasingly
activist foreign policy, alongside its support for decolonization and the struggle
against apartheid. Already in the 1950s, public outrage against torture in Algeria
had prompted the government to support Algerian independence and Sweden
had pursued the international abolition of the peacetime death penalty (Vik and
@stberg 2021). In 1967, the so-called ‘Greek Case’ cast Sweden in the role of a
daring critic. Following the military coup in Greece in 1967, Sweden—together
with Denmark, Norway, and the Netherlands—filed an inter-state complaint
against Greece with the European Commission on Human Rights (Demker 2005;
Schaffer 2020). The Greek Case has been praised as a cosmopolitan breakthrough
in the international criminalization of torture, since the plaintiffs innovatively used
an inter-state complaint to protect the rights of the citizens of another state against
its government (Sikkink 1993, p. 149f) and the Commission’s report was the first
instance ever of an international human rights body establishing that a state had
practiced torture, although Greece had then already left the Council of Europe. In



148 Johan Karlsson Schaffer and Axel Tengwall

1982, Sweden participated in a similar coordinated inter-state complaint against
Turkey, which eventually resulted in a friendly settlement (Leckie 1988).

From the 1970s, Sweden also helped raise torture on the agenda of multilateral
organizations. Collaborating with Amnesty International and the government of
the Netherlands, Sweden’s legal diplomats contributed to swaying the UN first to
adopt a resolution and declaration against torture and then, in 1977, to start draft-
ing a convention (Clark 2001, p. 136; Vik and Ostberg 2021). Meanwhile, as it
became clear that the UN convention would not include a preventive mechanism,
the Council of Europe initiated a regional prevention system authorized to inspect
places of detention (Cassese 1989). Later, Sweden also played a leading part in
the protracted drafting of the Optional Protocol to the Convention against Torture,
adopted in 2002, which established an in-situ inspection system modeled on the
European preventive mechanism (Evans and Haenni-Dale 2004).

Beyond foreign policy activism against torture, Sweden also gained an interna-
tional reputation as an exemplar of penal progressivism in the mid-20th century.
Partly, this image reflected successive Social Democratic governments’ efforts to
reform the penal system. Up into the mid-1970s, successive criminal and penal
policy reforms served to implement the treatment model, transforming prison from
punishment to rehabilitation of the criminal. Partly, Sweden’s reputation for penal
progressivism was also created through active international marketing by gov-
ernment officials, especially to United States audiences since the 1940s, promot-
ing the Swedish prison system as a model to inspire reforms elsewhere (Nilsson
2011). This penal exceptionalism resonated with dominant beliefs among elites
that Sweden, by virtue of its welfare state achievements, was both entitled and
obligated to guide other nations (cf. Schaffer 2021). And while criminologists and
radical critics in the 1970s increasingly disputed the treatment model as both inef-
fective and humiliating for the prisoners, the international brand lived on—and
seems to have persisted despite successive shifts in criminal and penal discourse,
such as the rise of victims-of-crime perspectives or tough-on-crime policies since
the 1980s (Barker 2012; Nilsson 2011; Scharff Smith and Ugelvik 2017).

In the late 1980s, political elites took pride in Sweden being first to ratify the
United Nations Conventions against Torture and being one of the states whose
ratification brought the Committee for the Prevention of Torture and Inhuman
or Degrading Treatment or Punishment into force. In the 1970s, government and
courts had reasserted the doctrine of dualism, according to which international law
regulations apply in national law only by way of an active measure, which allowed
Sweden to ratify IHRL conventions on the presumption that national legislation
satisfied international obligations (Schaffer 2020). Consequently, the ratification
of the Convention against Torture impelled no change of domestic laws to con-
form with the convention and government framed the decision as a continuation
of Sweden’s international activism against torture (Utrikesdepartementet 1985).
The ratification of the convention prompted minor legislative changes to grant
the committee access to places of detention and immunity (Utrikesdepartementet
1988). Meanwhile, government allocated funds to rehabilitation centres treating
refugees suffering post-traumatic stress due to torture.
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Thus, Sweden used to enjoy an exceptionally strong brand as a penal do-
gooder, abroad as at home. Notably, though, external human rights activism
and penal reformism were distinct discourses: while compliance with the ECHR
prompted limited reforms of administrative detention practices (Schaffer 2020,
p. 48), debates about Swedish penal reformism before the 1990s were hardly
ever framed in terms of compliance with international human rights norms. This
discursive division also reflected the doctrine of dualism, which allowed govern-
ment to control the domestic effect of its international commitment to human
rights (cf. Christoffersen and Madsen 2011; Schaffer 2020; cf. Vik and Ostberg
2018). The human rights angle would enter domestic criminal and penal debate
partly because of the scrutiny by the CAT and CPT and, more generally, the inter-
national human rights regime’s stronger focus on domestic implementation since
the 1990s. Yet distinct as they were, Sweden’s anti-torture activism and penal
policy marketing directed to the international domain were both helped by the
overall brand of the Swedish welfare state as a model to the world (cf. Browning
2007).

However, the actual penal regime in Sweden was also more double-faced than
the brand admits (Barker 2012): relatively low rates of imprisonment and gen-
erally humane prison conditions have coexisted with repressive penal practices,
such as single-cell isolation as the norm well into the mid-twentieth century; the
widespread use of restrictions in pre-trial detention; the detention of asylum seek-
ers, including children; and the imprisonment of drug users. As we shall see, this
dual nature of Sweden’s penal model has increasingly puzzled the international
anti-torture bodies Sweden once helped bring about.

Analytical framework: what’s the problem with torture?

In the international human rights regime, the report-and-review mechanisms of
treaty bodies play a central part. The Convention against Torture, which entered
into force in 1987, established the Committee against Torture (CAT), which, like
other UN human rights treaty bodies, is mandated to receive and examine periodic
reports by state parties on their implementation of the convention and, based on
these reports, issue recommendations, so-called Concluding Observations (COs).
It can also hear individual and inter-state complaints on alleged treaty violations,
undertake investigations of serious or systematic abuse, and issue so-called gen-
eral comments clarifying its interpretations of treaty provisions. Consisting of ten
independent experts, elected by the state parties, the CAT engages in a ‘construc-
tive dialogue’ with the reviewee state.

The Convention for the Prevention of Torture entered into force in 1987.
Unlike UN treaty bodies, the monitoring body established by this convention
does not process individual complaints or serve other quasi-judicial functions: its
mandate is to visit all places of detention—such as prisons, immigration detention
facilities, and psychiatric hospitals—to see how public authorities treat persons
deprived of their liberty. During its country visits, the CPT interviews detainees,
and consults with management, staff, and others who can provide information,
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such as non-governmental organizations (NGOs).! After its visit, the CPT sends a
report to the state and requests a detailed response.

Previous research on periodic human rights review procedures (for overviews,
see Carraro 2019; Creamer and Simmons 2019) have found, for instance, that
while states’ participation in self-reporting is conditioned on the practices of
neighbouring countries and the state’s commitment to human rights (Creamer and
Simmons 2015), self-reporting seems to contribute to state compliance by pro-
viding NGOs, mass media, and parliamentary actors an opportunity to challenge
governmental practices and mobilize stakeholders (Creamer and Simmons 2019).
Moreover, participants in treaty body review processes believe reviews can pro-
mote compliance by providing learning opportunities and an accurate overview
of the compliance challenges a state faces, and by delivering recommendations,
although participants find the treaty bodies sometimes to set unattainable stand-
ards (Carraro 2019). Analyzing the substantive exchanges between committees
and states, previous studies have found, for instance, that even high-profiled states
such as the Netherlands, New Zealand, and Finland routinely disregard most rec-
ommendations by the treaty bodies (Krommendijk 2015); that Scandinavian states
were persistently unresponsive to calls from the CAT to address the problem of
solitary confinement (Langford et al. 2017); and that Nordic governments deny
or disagree with criticisms of the CPT about as often as they accept it (Lappi-
Seppéld and Koskenniemi 2018).

For this paper, we draw on the ‘What’s the problem represented to be?” (WPR)
approach (Bacchi 1999, 2012) to analyze how representations of the problem
of torture in anti-torture treaty body reviews and state reports on Sweden have
evolved over time. The WPR approach analyzes how problems are constructed
and represented in policy discourse. Rather than regarding policy problems as
exogenous to policymaking, it treats them as problematizations emerging from
social practices. By analyzing how actors involved in policymaking explicitly
and implicitly frame central issues, the approach works to expose the rationale
of a broader problem conception. Our analytical focus has been to trace how the
periodic report-and-review cycles on Sweden gradually rearticulate the problem
of torture. The WPR approach allowed us to map the general contents of the
material, while also interrogating the underlying rationales in how the problem
of torture is presented. Not strictly speaking policy documents, the reports and
reviews form a dialogue where the state, the committee, and other participants
present contrastive understandings of what the problem of torture is.

We have analyzed CAT state party reports and COs from 1988 through 2018,
as well as CPT Reports and Government Interim Reports from 1991 until 2021.
This comparative research design allows us to analyze how two international bod-
ies, different in their mandates and institutional designs, have evolved in their
understanding of the Swedish problem of torture during a period of significant
change in both domestic politics and the global order. Our analytical strategy
was to map what concerns and criticisms the CAT and CPT raise in their reports,
compile these concerns into overall themes and trends, and thus conceptualize
the concerns as problem representations. Our strategy was largely identical in
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analyzing Swedish state party reports and government interim reports, primarily
focusing on government replies on contentious issues.

The Committee against Torture:
expanding the problem of torture

When the Committee against Torture reviewed Sweden for the first time in 1989,
its COs represented the peak manifestation of the international discourse of
Swedish exceptionalism. Throughout, the CAT seemed pleased with Sweden and
found the report to reflect Sweden’s ‘pioneering role in the field of human rights’
(CAT 1993). In its next report, the committee concluded that Sweden’s ‘legal and
administrative regimes [...] were models to which most other countries should
aspire’ (CAT 1993). However, the report also revealed concerns. For instance,
other states questioned the lack of an actual torture legislation in Swedish law,
and many members viewed the Swedish dualist approach to international law as
potentially problematic (CAT 1993).

Initially, the committee framed the problem of torture as relating to the uneven
power relationship between the state and the individual. Some committee mem-
bers raised concerns about whether Swedish police officers could be adequately
prosecuted for crimes resembling severe torture, since Swedish law did not crimi-
nalize torture per se (CAT 1993). Sweden replied that specific torture legislation
was not needed in such cases, as they would be handled according to existing laws
on severe abuse and maltreatment (Government of Sweden 1992a).

In this early phase, Sweden’s state party reports were rather short, asserted
Swedish excellence, and construed the problem of torture narrowly. The initial
state party report defined torture by referring to the Swedish constitution, claim-
ing that the domestic legal framework did not consider isolation as a potential
type of torture—only direct physical mistreatments were understood as torture
(Government of Sweden 1988). Likewise, the subsequent state party report was
short and assertive of Swedish excellence (Government of Sweden 1992a).

In its early CAT reporting, Sweden cited the first CPT inspections of Swedish
detention facilities in 1991. For instance, in 1992 the Swedish state party report
accurately stated that the CPT had found no evidence of torture during its
visit—yet omitted mentioning the concerns that the CPT brought up regarding
the imposition of prisoner restrictions, treatment of foreign nationals, and the
material conditions of prison facilities, etc. (Government of Sweden 1992a). In
1996, Sweden again cited the CPT report, this time acknowledging some recom-
mendations, comments and requests for information, yet downplaying or omit-
ting the CPT’s concerns and failing to mention the ad-hoc CPT report from 1994
(Government of Sweden 1996a). Swedish reports tended to construe the problem
of torture narrowly as merely physical abuse, conceptually unrelated to social
isolation of, for instance, remand prisoners—a major concern in the CPT reports,
as we’ll show in the next section. Describing its work against torture, the govern-
ment almost exclusively referred to Sweden’s efforts in the international con-
text. The report extensively documents Sweden’s commitments to rehabilitating
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refugees who had been victims of torture in their countries of origin (Government
of Sweden 1996a), in effect framing the problem of torture as chiefly happening
outside of Sweden.

Over time, the CAT dialogue changed: it stated the subjects of concern more
explicitly, while also articulating new concerns regarding police misconduct and
restrictions on remand prisoners. Already in 1997, the committee raised concerns
about the integrity of Swedish law enforcement and its penal system, such as
instances of ill-treatment by the Swedish police and the wide-spread use of isolat-
ing restrictions on pre-trial remand prisoners (CAT 1997). The CAT also demon-
strated concern about the police forces’ crowd-control strategies, particularly the
use of riot dogs (CAT 1997). Yet the report also gave Sweden praise for its treat-
ment and rehabilitation of refugees who had been subject to torture before coming
to Sweden (CAT 1997). The problem of torture remained delimited to the state—
individual relation, but criticisms against Sweden were becoming more focused.

In its next response, Sweden for the first time addressed the committee’s con-
cerns regarding restrictions on remand prisoners, and explained that following a
recent reform, prosecutors now had to present a case for restrictions to a court
before imposing them (Government of Sweden 2000). (Before 1994, prosecu-
tors could decide more independently whether restrictions were necessary or not,
which the CPT was early to criticize [see later in this chapter].) As for the use
of riot dogs, the reply simply stated that the use of crowd-control measures was
always ruled by the proportionality principle (Government of Sweden 2000).

Compared to the earlier focused criticism, the next CAT COs represent an
explosion of criticisms. First, the committee raised severe concerns about how the
police handled the riots during the European Union (EU) summit in Gothenburg
in 2001, where the committee’s earlier concerns about Swedish crowd-control
methods came to fruition. Additionally, the committee expressed concerns over
what it perceived as a trend of cases of ‘the excessive use of force by police per-
sonnel and prison guards, leading to the death of the persons concerned’ (CAT
2002). Furthermore, the committee questioned whether a new law, the so-called
Anti-Terrorism Act, was in keeping with the Convention, since it allowed Sweden
to expel foreigners suspected of terrorism under a procedure with no provision for
appeal. Overall, the CAT COs of 2002 offer an interesting example of how exter-
nal events, reflecting global developments, highlight critical aspects of Swedish
practices.

Replying, Sweden had to address this intensified criticism and seems to have
found itself more on the defensive than before. Whereas previous state party
reports were a mere 7—8 pages, the 2006 response amounted to 24 pages. Much
of the document was dedicated to presenting different human rights advocacy
programmes within the police force, presumably to assure the international com-
munity that Sweden had taken adequate measures after the 2001 EU summit riots
(Government of Sweden 2006). In 2008 and 2014, the committee largely reiter-
ated its concerns and criticisms, seemingly growing frustrated in several areas
(CAT 2008). The committee continued to be ‘seriously concerned’ about the
lack of safeguards against ill-treatment, the lack of explicit torture legislation,
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widespread isolation of pre-trial remand prisoners, under-dimensioned recrea-
tional facilities in prison, and the detention of foreign nationals in remand prisons
under the Aliens Act (CAT 2008).

However, in these years the committee also began expanding its view of the
social situations in which the problem of torture manifests itself, and conse-
quently, expanded the responsibility it ascribes to the state. In 2008, the commit-
tee remarked on issues regarding violence against women and children, honour
crime, and hate crimes. For the first time, the committee expressed concern over
the situation facing Swedish Roma persons and their vulnerability to discrimina-
tion and hate crimes. More generally, the CAT was concerned about the ‘persis-
tence of violence against women and children, including domestic violence and
crimes committed against women and children in the name of honour,” and urged
the state to act more resolutely (CAT 2008).

While the CAT previously focused on issues related to the state’s interven-
tion and repression in individual lives, its later reports effectively broadened the
problem of torture to include situations where torture or ill-treatment might occur
between individuals, and where the state fails to intervene both preventively and
reactively. In 2014, the CAT again widened the scope of criticism. When issues of
hate crime and discrimination re-appeared, it now included concerns over the situ-
ation of ‘other vulnerable groups in Sweden, including Muslims, Afro-Swedes,
Roma and Jews, as well as persons belonging to the lesbian, gay, bisexual and
transgender community’ (CAT 2014).

In the subsequent Swedish state party replies, Sweden responded quite dis-
missively to the repeated criticisms of lacking legislation and adequate safeguards
against ill-treatment. The government mostly argued that there was no need for
legislative reform regarding various concerns about formalized safeguards against
ill-treatment. Sweden continually argued that further safeguards against the arbi-
trary use of restrictions on remand prisoners were unnecessary due to reforms
that were introduced in the 1990s (Government of Sweden 2006, 2013, 2018).
Likewise, it argued that specific torture legislation was unnecessary because exist-
ing laws were seen as compliant with the convention (in line with Sweden’s dual-
ist approach), and because Sweden had incorporated the ECHR which includes
Article 3—another provision prohibiting torture (Government of Sweden 1996b).
The Swedish position on these issues hardly changed over the years.

Compared to the late 1980s and early 1990s, Sweden increasingly found itself
in a defensive position. In the later replies, Sweden tried to handle the broadening
of the torture problem, by explaining its general human rights work in various
domains, including efforts to change norms and attitudes in the police forces, but
also issues that are only distantly related to the traditional torture problem.

The Committee for the Prevention of Torture: growing
frustrations with Sweden’s reluctance to reform

Let us turn to the themes that emerge and evolve in exchanges between the CPT
and the Swedish government. Overall, the CPT acknowledges the generally
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humane conditions in Swedish prisons and its penal system. Its first visit to
Sweden in 1991 included on-site inspections of police stations, remand prisons,
prisons, psychiatric homes, and refugee detention centres. The first report praised
Sweden’s legal and administrative system and stated—as would all subsequent
reports—that the risk of being subject to torture or ill-treatment by police or
detention staff was very low. Yet the committee has also raised several concerns
about the Swedish system. In this section, we’ll analyze interchanges on three
such concerns: restrictions and conditions in remand prisons; the expulsion of
foreign nationals; and police misconduct.

Restrictions and conditions in remand prisons

A top theme in the CPT reports on Sweden is the situation in remand prisons
and prisons more generally. Already in its first report, the committee criticized
the highly arbitrary use of restrictions on remand prisoners, who were subject to
excessive isolation in their cells, with little or no contact with the outside world.
The committee found the Swedish system too reliant on its public prosecutors,
who could issue restrictions without consulting a court, and therefore applied
restrictions ‘too liberally’ (CPT 1992). Disputing the image of exceptionally
humane prisons, the CPT also criticized the ‘impoverished’ access to services
such as a productive rehabilitative regime, sanitary facilities, and outdoor exer-
cise areas. Discovering that the exercise yard in a Stockholm remand prison
it inspected consisted of ‘a series of small cages perched on the roof of the
establishment’, the committee required immediate action to remedy the situa-
tion (CPT 1992).

The first CPT report established a pattern of critique where restrictions, regimes
and material conditions in remand prisons would grow into the most prominent
problem. In 1994, continued allegations about sub-standard remand prisons
compelled the CPT to conduct an ad hoc visit. Whilst acknowledging modest
improvements in facilities and remand regimes, the committee found that ‘the
vast majority of prisoners spend almost all their time locked in their cells, subject
to a regime ‘more akin to that of a police station than of a prison establishment’
(CPT 1995). In its following periodic visits, the CPT largely iterated its concerns
and recommendations regarding restrictions and material facilities in remand. The
committee also noted that while its earlier critique had prompted a procedural
law reform requiring prosecutors to present their case to a judge before imposing
restrictions, such decisions were still too dependent on the prosecutor’s argument,
as the judge rarely had time to assess independently the case for restrictions and
thus tended to accept the prosecutor’s arguments (CPT 1999, 2004).

Having visited a remand prison in the Gothenburg area, the CPT wondered
whether restrictions were the norm rather than a tool for exceptional circum-
stances (CPT 2004). Later, the CPT also raised concerns about prison conditions
more generally, such as the understaffing of medical staff in some cases, the lack
of toilets in remand prison cells, instances of unofficial collective punishment, and
the excessive use of high-security restrictions without legal grounds (CPT 2016).
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In its latest report, the CPT introduced new concerns about overcrowding in both
remand and regular prisons (CPT 2021).

In its successive responses, the Swedish government initially tended to con-
cede and reaffirm the criticism of material conditions in prison and remand facili-
ties. The first response grasped on to the positive aspects, quoted all the praise
Sweden received, and argued that in most arecas Swedish law and practice sufficed
to maintain the rights and dignity of prisoners (Government of Sweden 1992b).
Seemingly agreeing with the committee’s concerns, government pointed to efforts
to renovate outdated or inappropriate facilities (Government of Sweden 1992b)
and improve practical and material arrangements, such as prisoner healthcare and
recreation (Government of Sweden 1993, cf. 1999). Conceding the factual cir-
cumstances, the responses also brought up financial constraints as a reason for the
state’s inability to renovate and relocate remand prisons according to the CPT’s
recommendations (Government of Sweden 1995, 1999).

However, overall, Sweden was reluctant to admit any systematic, fundamental
flaws, seeking to evade or even deny the problems. One line of defence was to
justify the excessive use of restrictions by explaining Swedish criminal and proce-
dural law. Repeatedly, the government stated that the extensive use of restrictions
was caused by Swedish criminal procedure relying exclusively on the informa-
tion supplied by the accused and others in the main hearing when establishing a
conviction (Government of Sweden 1992b, 1995, 1999, 2010). Consequently, the
numbers of remand prisoners placed under restrictions ‘may be expected to be
greater in Sweden than in countries with different procedural rules’ (Government
of Sweden 1995).

Sweden did acknowledge the risks of ‘routine action’ when prosecutors
decide whether to impose restrictions or not (Government of Sweden 1992b)
and the 1994 reform (requiring prosecutors to present their case for restrictions
before a court) entailed a concession to CPT concerns. The government empha-
sized the formal rights of the detainee and the practical routines prosecutors
had to adhere to, and argued the new procedure implied ‘courts make a ‘pro-
portionality’ assessment of the reasonableness of the restrictions’ (Government
of Sweden 1995). As the reform failed to impress the CPT, the government
responded to concerns about the arbitrary imposition of restrictions on remand
prisoners by extensively describing laws and practices. Yet it avoided address-
ing the CPT’s concerns about judges lacking time to appropriately review
restriction cases (Government of Sweden 2004) and rehashed its arguments
from the 1990s about the importance of the main hearing in Swedish criminal
procedure (Government of Sweden 2010).

Later exchanges evidence how the CPT and Sweden hold contrasting under-
standings of what a remand prison ought to be. A case in point is the issue of out-
of-cell time for remand prisoners, where the CPT argued that prisoners (including
remand prisoners) should get at least eight hours of productive, educational, or rec-
reational time outside of the cell per day (CPT 1999, 2016). Responding, Sweden
seemed unwilling to accept this standard, pointing to substantial improvements
in prisoner regimes and out-of-cell activities, while avoiding binding itself to any
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specific out-of-cell time standard (Government of Sweden 1999). Later, Sweden
explicitly rejected the eight-hour standard as unrealistic for practical reasons, and
instead cited the standard of ill-treatment set by the Istanbul Declaration, which
defines isolation as being locked in a cell more than 22 hours a day (Government
of Sweden 2016)—in effect, substituting the more demanding standard with a
minimal one.

Expulsion of foreign nationals

Another continual issue of frustration in CPT-Sweden interactions is the treat-
ment of foreigners under the Aliens Act (Utldnningslagen). Already in its first
report, the CPT expressed concern that foreign nationals might run the risk
of being expelled to countries where they could be subject to ill-treatment or
torture (CPT 1992). The committee had received information indicating that
Sweden might violate the principle of non-refoulement. Yet the Swedish
response flatly denied the circumstances: describing at length Swedish law and
practice on the matter, the response concludes that Sweden would not deport
aliens to places where they run any significant risks because ‘the authorities
responsible for examination are organizationally structured so as to achieve the
greatest possible competence on the part of officials regarding circumstances
in various countries’ (Government of Sweden 1992b). This pattern—the CPT
expressing concern about risks for ill-treatment of foreign nationals and Sweden
instead averring the professionalism of its authorities—would repeat in subse-
quent exchanges.

Apparently, the CPT would not take at face value Sweden’s assertions about
the professionalism of its authorities in implementing expulsions under the Aliens
Act. The CPT did acknowledge some positive aspects of the Act, for instance that
individuals subject to potential expulsion had some opportunities for appeal, but
requested increased provision of legal aid (CPT 1999). Yet it also found many
grounds for concern: having consulted with refugee support groups, the CPT
doubted that Swedish authorities were as well informed as suggested on the dan-
gers of expelling foreigners to certain countries (CPT 1999). Later, CPT frustra-
tions grew as Sweden continued to hold some individuals subject to expulsion in
remand prisons (CPT 2009).

Responding, Sweden would either deny or seek to evade the criticism.
Reiterating its explanations of how Swedish legislation and public authorities
work, the government denied any systematic risks in implementing expulsion
of foreign nationals under the Aliens Act. It pointed to its rigorous information
gathering, in dialogue with regional and international bodies, yet also admitted
it rarely monitored how expellees fared after their expulsion (Government of
Sweden 1999). And when the CPT recommended always providing foreigners
detained under the Aliens Act with a public counsel, the government rejoined that
for short-term detention, the costs would be disproportionate to the benefit to the
detainee (Government of Sweden 2016).
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Police misconduct

A third recurring theme that illustrates different constructions of the problem of
torture concerns the investigatory process regarding cases of ill-treatment by law
enforcement. Starting in the late 1990s, the CPT began voicing concerns about
whether Sweden properly prosecuted crimes and misconduct committed by police
officers. The CPT argued that the lack of an independent authority investigat-
ing the police created serious and well-grounded mistrust for the state’s capabil-
ity of holding police officers accountable for alleged instances of ill-treatment
and misconduct (CPT 1999). The EU summit riots in Gothenburg seemingly
amplified such concerns and recommendations. After in sifu inspections in the
Gothenburg area, the delegation ‘found that complaints against police officers
are still being investigated by serving police officers, on occasion with little or
no effective supervision by public prosecutors’ (CPT 2004). Unconvinced by the
government’s earlier accounts, the committee urged Sweden to install a demon-
strably independent body that could deal with complaints directed towards the
police (CPT 2004).

As with remand restrictions and the expulsion of aliens, Sweden responded to
the CPT’s concerns by seeking to explain Swedish law and practice. Addressing
the criticism Sweden lacked an independent institution investigating police mis-
conduct, the government argued there already was one: the prosecutor authority
(Government of Sweden 1999). Of course, the criticism of the CPT was rather
that police officers usually administer the early stages of a potential investiga-
tion (CPT 1999). Yet Sweden claimed to have established an internal mechanism
within the police, designed to take complaints of police misconduct virtually auto-
matically to a prosecutor. Furthermore, Sweden referenced two public inquiry
commissions that had found no reason to suspect any flaws in these procedures or
in the professionalism of the investigative staff (Government of Sweden 1999).
Later, Sweden argued that the already existing mutual independence of different
police departments and the professional autonomy of public officials were a de
facto guarantee for adequate handling of cases that involve mistreatment by police
officers—indeed, this system, government implied, is a model as good as the one
advocated by the CPT (Government of Sweden 2004).

Besides the professionalism of its mutually independent agencies, govern-
ment also cited its work to reinforce human rights values in the police force. For
instance, without going into much detail on the EU summit riots, government
ensured the CPT that ‘ethical reminders’ had been sent out to all state actors
involved in the incidents (Government of Sweden 2004). Furthermore, govern-
ment stressed the long-term work with norms and values in all police depart-
ments and underscored that to reflect a multicultural society, efforts ‘are made
with a view to increasing the multitude within the police services’ (Government
of Sweden 2004).

Eventually, however, Sweden seems to have taken some impression of the
criticism. The establishment of a new internal investigation department allayed
most of the committee’s concerns. Yet since the department was still part of the
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police authority, the committee reiterated its recommendation to set up a demon-
strably independent agency that the public would regard as impartial (CPT 2016).

Discussion

What are some overall patterns in how the CAT and CPT reporting on Sweden
represents the problem of torture? First, throughout the CAT and CPT documents,
concerns tend to grow over time, but in different directions: whereas the CAT
expands the problematization of torture, the CPT deepens it. In the early reports,
both committees construed the problem of torture as confined to the state—indi-
vidual relationship, i.e., the domain of criminal and penal law. Eventually, how-
ever, the CAT has widened its focus to a societal domain, to include ill-treatment
by non-state actors, such as honor killings, and other phenomena, such as ethnic
discrimination. By contrast, the CPT consistently construes torture as occurring in
the domain of coercion and detention by public authorities, but it has added to the
list of concerns in this domain over time, and its criticism has grown increasingly
detailed. For both committees, the early 2000s represent a turning point: their
concerns increased, and the CAT’s reporting began expanding the conception of
torture.

What can account for this shift? The committees’ changing notions of torture
may reflect how the discourse on torture has evolved in response to political events.
Early on, reviews focused on the state’s implementation of its treaty obligations
within the state. However, after 2001 committee reviews increasingly place the
state’s implementation efforts in a global perspective. Certainly, the commit-
tees had expressed concerns at the police force’s crowd control techniques or the
expulsion of foreign nationals before. Yet the police brutality during the 2001 EU
summit in Gothenburg and—far more pervasively—the ‘war on terror’ following
the September 11 terrorist attacks in the US, and the Swedish Government’s par-
ticipation in CIA rendition flights of terrorist suspects to places where they risked
torture, placed Sweden’s efforts to combat torture in a new light. It could no longer
live off its old merits of having helped to establish the anti-torture regime.

However, the way in which the two committees elaborate their concerns in
different directions might also reflect their institutional designs, which differ in
important respects. First, the CPT’s mandate expressly focuses on public authori-
ties, ruling out ill-treatment or deprivation of liberty by non-state actors, whereas
the CAT, whose quasi-judicial functions include the authority to interpret its own
treaty, in 2008 expanded state obligations to prevent acts of torture committed by
non-state actors, as well as to protect individuals and groups made vulnerable by
discrimination (Gaer 2008). Second, while the CAT’s review is based on reports
submitted by the state party and additional information provided by UN bodies
and third parties, the CPT review is also based on information the committee
gathers itself during its periodic and ad hoc visits. This provides for a different
dynamic, where the CAT review model informally grants NGOs a more crucial
role in providing parallel reporting yet also grants the state more control of its
own narrative, compared to the CPT. Over time, Swedish NGOs have learned to
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exploit the review process of the CAT to name and shame their government with
a view to changing domestic practices and enhancing compliance. The CPT, by
contrast, gathers its own information and presumably provides fewer opportuni-
ties for civil society initiatives.

A second notable pattern is how Sweden, when responding to criticism, tends
to be selective in its deference to the committees. On the one hand, during the
1990s and 2000s, Sweden expressed its general goodwill and dedication to
humane conditions in detention by accommodating CPT concerns over material
conditions in prisons, claiming to take concerns into consideration, and pointing
to ongoing reform processes, etc. On the other hand, when the committee ques-
tions Swedish law, practices, or institutions, Sweden rather seeks to evade the
critique by explaining how ‘the Swedish system’ works. For instance, when criti-
cized for the use of restrictions on remand prisoners, Sweden points to its unique
criminal investigation model, which ‘naturally’ puts more prisoners under restric-
tions. Sweden also initially strictly denies the need for an independent body inves-
tigating police misconduct by referring to the presumed independence of public
prosecutors. Over time, Sweden’s responses to these issues become more con-
cessionary, as some reforms are implemented, but the government still responds
on the presumption that ‘the system’ works as intended according to its guiding
norms—a response that repeatedly fails to sway the CPT.

Swedish replies to the CAT COs follow a similar trajectory—with the crucial
difference that Sweden doesn’t have to answer to specific, place-bound criti-
cism. This allows Sweden to be less specific in its responses and refer to its rela-
tive decency in global comparison. After 2001, however, Sweden finds itself in
a more defensive position, as CAT criticizes the lack of safeguards against ill-
treatment and the excessive use of force during the 2001 EU summit. Conceding
the outcomes were suboptimal, Sweden lifts new and old efforts to promote
human rights norms and change attitudes within the police force. When the
CAT expands its conceptualization of torture, it also introduces a host of new
concerns. While this expansion opens several new fronts on which to question
Sweden’s claims to exceptionalism and broadens the state’s responsibilities, it
also allows the state to showcase its efforts in a broader range of policy areas,
such as preventive measures against honor crime and violence against women
and children.

Overall, the analysis reveals how the CAT and CPT, on the one hand, and
Sweden on the other construe the problem of torture in contrastive ways: for the
committees, preventing torture and ill-treatment requires ensuring anti-torture
rights are effective, enforceable, and justiciable—i.e., seeing to that the rights-
bearers, who are in a poor position to assert their rights, can nevertheless do so.
Sweden, by contrast, trusts the professionalism and law-abiding practice of its
public authorities to deliver humane outcomes for individuals, rejecting formal-
ized safeguards against torture and ill-treatment. The Swedish approach reflects
established worldviews among government and legal elites, for instance the pre-
dominant constitutional doctrine that fundamental rights and liberties serve as
instructions to the legislator, rather than as legal entitlements citizens can claim



160 Johan Karlsson Schaffer and Axel Tengwall

against authorities. As the committees reiterate their concerns and criticisms,
however, the state’s logic seems increasingly circular, repeatedly describing the
supposed strengths of Swedish legal-administrative practices, with little consid-
eration for the recurring specific (often empirically grounded) concerns of the
CPT and CAT about those very practices.

Lastly, how does the increasing concerns raised by the committees affect
Sweden’s self-image and brand as a pioneer in the global struggle against torture?
Over time, the two committees provide diverging opportunities: when the CAT
widens its conception of torture, it opens a new space for Sweden to promote its
brand, writing extensively in its responses about its various measures to address
the amorphous societal problem of torture and ill treatment. The CPT, by contrast,
pokes ever deeper in the practices of public authorities, exposing how Sweden,
unable or unwilling to reform its supposedly unique system, grows increasingly
weary with the repeated criticism.

Perhaps Swedish policymakers are also growing ambivalent to maintaining the
notion of Sweden as a humane model to the world. The international anti-torture
activism and domestic penal reformism of a previous era rested on a consensus
among key elites, which has since likely eroded. As public discourse in Sweden
has shifted towards more repressive criminal and penal policies, and more restric-
tive migration policies, being framed as ‘tough on crime’ or ‘tough on migration’
needn’t be a bad thing. The demise of Sweden’s anti-torture brand might thus be
part of a broader end to ‘the politics of international virtue’ (cf. Christoffersen and
Madsen 2011).

However, when treaty bodies question Swedish penal practices, their critique
may also, paradoxically, serve to reinforce the do-gooder brand. Chris Browning
has argued that the ‘good state’ brand of the Nordics is resilient partly because
it “has become embedded with fantasized notions of Nordic identity’, and there-
fore ‘even dissonant experiences and practices tend to be managed in ways that
reinforce fantasized conceptions of a Nordic ideal’ (Browning 2021). Thus, while
challenges to the Swedish anti-torture brand may be embarrassing and unsettling
for policymakers and publics that have invested in it, embracing such shame may
also regenerate the affective influence of the do-gooder brand on both Swedish
elites and citizens, and external audiences.

Conclusion

This chapter has analyzed how notions of torture have evolved in periodic
reviews of Sweden by the Committee against Torture and the Committee for
the Prevention of Torture. Drawing on the ‘what’s the problem represented to
be?” approach, we analyzed committee reports and state responses from the late
1980s through the 2010s. Our results suggest that the committees have increas-
ingly called into question Sweden’s brand as a pioneer for penal humanitarianism,
especially after 2001. Over time, both the CAT and the CPT grow frustrated with
Sweden’s reluctance to implement legislative and institutional reforms. Yet their
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critique grows in different directions: the CAT widens its definition of torture to
include also non-state abuse, such as honour crimes, discrimination, and violence
against women, whereas the CPT, mandated to do in-sifu inspections of places
of detention, rather intensifies its scrutiny of public authorities, which prompts
Sweden to respond with increasingly detailed accounts of its domestic practices
and routines, and the principles and good intentions supposedly governing ‘the
system’ in Sweden.

Thus, the demise of Sweden’s anti-torture brand partly reflects conjectural
changes in world affairs. Sweden’s domestic penal progressivism and interna-
tional anti-torture activism helped foster its image as ‘different but better’ during
the Cold War era (cf. Waever 1992). Yet once the bodies Sweden had helped to
establish turned their critical gaze on its domestic practices, assisted by domestic
groups increasingly apt at learning how to place their concerns on the committees’
agendas, they have increasingly chipped away at the notion of Sweden as a model
to the world to identify instead a Swedish problem of torture.

Note

1 https://www.coe.int/en/web/cpt/fags#what-is-the-cpt.
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9 Through Scandinavia, darkly

A criminological critique of Nordic noir!

Keith Hayward and Steve Hall

Introduction

Nordic noir is a cultural juggernaut. Renowned for its gloomy atmosphere, psycho-
logically complex characters, unpretentious narrative form, and ‘social criticism’,
it has mushroomed from regional niche-market to international phenomenon in
little over a decade. This remarkable success owes much to the fact that, while
Nordic noir exhibits many of the classic elements associated with ‘genre work’
(Frow, 2015), it does so not in a static or one-dimensional sense, but by merging
together various mutually reinforcing strands of cultural production. For exam-
ple, many people’s first exposure to the genre came via compelling TV drama
series such as Forbrydelsen (The Killing) (2007-2012), Wallander (2005-2010),
and Broen (The Bridge) (201 1—present). But before this Viking conquest of our
television schedules, Scandinavian crime-fiction authors like Henning Mankell,
Karin Fossum, Jo Nesbo, Liza Marklund, and most famously, Stieg Larsson, had
paved the way by colonizing bestseller lists the world over. Beloved by critics
and fans alike, interest in Nordic—or sometimes ‘Scandi’—noir shows no sign
of diminishing. Thanks to its capacity to mutate and migrate ‘from one location
to another, where it may be received and understood in different ways’ (Hill and
Turnbull, 2017), the genre is now being adapted and co-opted even by coun-
tries far removed from the rugged Scandinavian peninsula (Garcia Avis, 2015;
Hedberg, 2017: 19-22).

The term ‘Nordic noir’ (NN) was purportedly coined by The Guardian TV
critic, Sam Wollaston (Peacock, 2014), in a 2012 review of the Swedish police
procedural Sebastian Bergman (2010—present). In stressing the ‘bleak’ mood and
‘wonderful character-led’ nature of Nordic detective drama, Wollaston recognized
the genre’s essential stylistic appeal. But Wollaston’s review was also important
because of its timing. Knowingly or not, he had tapped into a trend already very
much alive among bourgeois tastemakers: the popularity outside Scandinavia for
all things Scandinavian (Kingsley, 2012). This tendency, sometimes referred to
as ‘Scandi love’ or ‘Nordientalism’ (Hague, 2003), typically folds NN in with
other fashionable elements of Scandinavian culture, including mid-century fur-
niture design, minimalist architecture, ‘New Nordic cuisine’, ecological sus-
tainability, and the Danish ‘Hygge’ aesthetic. Such global popularity elevated
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Nordic Noir to a lofty cultural perch, from where it could challenge the percep-
tion of the Scandinavian welfare and criminal justice systems as the pinnacle of
modernity and the model for others to follow. Yet, alongside its exposure of the
systems’ flaws, the genre also displayed a tendency to represent the major institu-
tions that structured the Scandinavian way of life as redeemable if only the spe-
cific human errors, operational imperfections and regressive cultural forces that
undermined them could be exposed, addressed, and remedied. Rather than a req-
uiem for the Scandinavian ideal, Nordic Noir began its ascendancy at the end of
the twentieth century as a plea for it to do better.

So goes the standard interpretation of NN: a genre ‘associated with a region
(Scandinavia), with a mood (gloomy and bleak), with a look (dark and grim),
and with strong characters and a compelling narrative’ (Hill and Turnbull, 2017);
and typically consumed by middle class, liberal audiences who appreciate the
region’s progressive politics, replete with high levels of governmental trust and
transparency. On the face of it, everything appears straightforward, but there
is something far more important in these popular cultural expressions than this
conventional framing would suggest. More specifically, underneath the surface
of NN’s defining themes something hidden and more sociologically profound is
being worked out/on. It is this opaque, possibly even subconscious, dimension
of NN that interests us. For it is here, we will argue, in the genre’s subterranean
recesses, that many of Scandinavian society’s all-too-real, yet largely repressed
(Norman, 2018), social problems can be glimpsed.

Our critique of NN recruits two approaches from criminological theory. With
its focus on subculture, space, emotion, and especially ‘the politics of meaning’
(Ferrell, 2007), cultural criminology is an obvious choice, especially its work on
the crime—-media nexus (Hayward and Presdee, 2010). For cultural criminologists,
mediated representations conceal the reality of events but can also script them
beforehand. In today’s mediascape, this process takes place at unprecedented
speed via what cultural criminologists call mediated ‘loops’ and ‘spirals’, a dual
‘ongoing process by which everyday life recreates itself in its own image’ (Ferrell
et al, 2015:155). This approach will be of use in unearthing the symbolic motifs
and meanings that often underpin NN.

The ghosts of signification are also important in ultra-realism, a criminologi-
cal approach that uncovers the deep-rooted human drives and actions that con-
stitute and reproduce the social order. Influenced by transcendental materialism
and Lacanian psychoanalysis, ultra-realism challenges the fundamental domain
assumptions of both right-realist and left-liberal criminology: both these posi-
tions, ultra-realists argue, overstate the autonomy and efficacy of individual
agency and ignore the role of the unconscious in shaping subjectivity. Ultra-
realists focus instead on the deep structures and processes that drive everything
from normalized forms of harm to popular cultural expressions of violence or
hyper individualism.

Cultural criminologists and ultra-realists have occasionally disagreed about
aspects of their respective approaches, principally around the crucial issue of
whether resistance to the dominant order is organic and constantly active or
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dormant until it finds symbolic coherence. However, more recently something
of a rapprochement has occurred, and there is now some cross-pollination tak-
ing place between the two schools (e.g., Smith and Raymen, 2018: Hayward
and Smith, 2017; Hayward and Turner, 2019). In what follows, we combine
both approaches to undertake: a) a close reading of NN that outlines the genre’s
defining narrative, aesthetic tropes, and socio-political foundations; and b) a
‘drive-oriented’ interpretation of these same themes that highlights their (unar-
ticulated) role within the prevailing symbolic order. By undertaking this dual
critique of NN we hope to add greater symbolic depth to the cultural crimino-
logical maxim that ‘the screen scripts the street, and the street scripts the screen’
and thus further expand criminological knowledge on the interplay between the
fictional/virtual and the real.

Nordic noir: a review of definitive themes and cultural origins

The Nordic region has a rich tradition of storytelling. From Scandinavian folk-
lore and Viking mythology to Icelandic Sagas and Old Norse skadldic and Eddaic
poetry, much of the region’s cultural self-image and historical identity is bound up
with these epic, mystical, pre-Christian tales. More recently, NN’s phenomenal
international success has added a new page to Scandinavia’s storytelling tradition;
only this time, rather than shaping regional culture, the 21st century iteration has
projected Nordic values and motifs outward to a global audience, (re)shaping the
way the region is understood and imagined.

Three main themes define the genre. First, is what we might collectively refer
to as landscape, atmosphere, and Scandinavian imagery. Irrespective of medium,
NN has a certain aesthetic feel to it, mainly due to the relationship between loca-
tion and affect—especially the way landscape is used to evoke emptiness, mourn-
fulness and the uncanny. This nexus of ‘matter and memory’ is nicely captured by
Christopher James (2020) when he writes,

If setting is important and unites these works, it is as more than just because
of the aptness of Nordic society for plumbing depths and secrets. It is a place
whose geography is poignant in allowing the memory of characters to be
established, reconsidered and changed.

The use of space and atmosphere to elicit a sense (often at the same time) of
melancholy and menace is consistent across urban and rural settings. You are as
likely to encounter this geography of disconsolation in a dimly-lit Copenhagen
business park as you are in the idyllic, close-knit Swedish coastal town of Ystad,
setting for the hugely popular Wallander novels. NN’s bleak spatial aesthetic is
further enhanced by another consistently deployed signifie—the Scandinavian
climate. Known for its dreary winters, midsummer light, and (in the North) an
abundance of snow and frozen tundra, the region’s climate also features promi-
nently as both a plot device in-and-of-itself (as in case of the Icelandic TV series
Trapped (2015) and most famously in Peter Hoeg’s 1992 novel, Miss Smilla’s
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Feeling for Snow), and as one of the genre’s quintessential stylistic trademarks.
For some commentators, the combination of bleak landscape and frigid climate
embodies an ideal of Northern purity (Davidson, 2005), of sterile, remote worlds
where culture is frozen in time and outsiders are matter out of place. This same
atmosphere of nostalgia and purity is also present in the discreet modernistic style
of Scandinavian design and interior settings (Waade, 2011). By visually refer-
encing the 1950s and 1960s, contemporary NN is exhibiting nostalgia for a lost
‘Scandinavian utopia’, a simpler, more ordered society now eclipsed by global
currents and ‘social ambivalence’ (Brodén, 2011). These sombre interiors, when
combined with colour-palette manipulation and dissonant musical scoring, cre-
ate what Anne Marit Waade (2011:18) calls ‘a guilty landscape’—settings with
almost human or emotional characteristics.

A second defining theme within NN is its use of emotionally complex or psy-
chologically troubled lead characters. Two archetypes stand out: the morose male
detective and the resourceful, but emotionally distant, heroine. Most of NN’s
key elements were foreshadowed in Maj Sjowall and Per Wahl66’s ten-book
series Novel of a Crime [‘Roman om ett brott’] (1965-1975) (Forshaw, 2013a;
Stougaard-Nielsen, 2017). The central character is the jaded Stockholm police
detective Martin Beck. Trapped in a loveless marriage, plagued by health prob-
lems and personal crises, and disillusioned to the point of reclusiveness, Beck
established the blueprint for ‘the morose Scandinavian detective’. Since Beck, a
laundry list of personal problems has become the default backstory for one trou-
bled male Scandinavian fictional detective after another, including Mankell’s Kurt
Wallander, Nesbo’s Harry Hole, Adler-Olsen’s Carl Merck, Staalesen’s Varg
Veum, Martin Rohde in seasons one and two of The Bridge, and Andri Olafsson
from Trapped. This type of emotional framing even extends to the ‘feminiza-
tion’ of male protagonists (Waade (2017:384), whereby established masculine
anti-hero traits are replaced with emotional concerns about family and estranged
relationships.

Female counterparts are frequently portrayed in even less favourable terms—
at best socially awkward, at worst psychologically traumatized or suffering from
clinical personality disorders. Such emotional complexity has added to the gen-
re’s appeal. The never-smiling, workaholic, heroines of NN—Sarah Lund, Saga
Noren, Annika Bengtzon—are today not just popular, but iconic, with at least
one commentator describing Lisbeth Salander, the Goth hacker-hero of Stieg
Larsson’s Millennium trilogy, as ‘possibly the single most distinctive female
character in modern crime fiction’ (Forshaw, 2013a:38). Tattooed, hyper-violent,
and displaying psychopathic tendencies, Salander is viewed by many readers as
a feminist hero.? It is also clear that Larsson intended Salander’s story arc—in
childhood she was raped by state-employed staff charged with her care; in adult-
hood she dedicates herself to exposing and punishing corrupt state officials and
politicians—to be read as a forthright critique of Swedish society. Thus, in this
sense she clearly embodies the final defining feature of NN.

The third frequently highlighted theme is the genre’s robust critique of the
Scandinavian welfare state model (Nestingen, 2008; Brodén, 2011; Tapper, 2011;
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Robbins, 2017). While many perceive Scandinavia as a ‘near-perfect society’
characterized by cultural homogeneity, political trust, and a ‘cradle-to-grave’
welfare system, the reality is darker and more complex. NN allows consumers
to glimpse the ‘gritty reality’ of Scandinavian society, including its crumbling
welfare regime and its pivot towards neo-liberalism. Slavoj Zizek (2003), for
example, believes the Henning Mankell novels articulate ‘the long and painful
decay of the Swedish welfare state’, while for Daniel Brodén ‘[t]he ever-present
violence and corruption in the welfare state is a central theme in the contempo-
rary Swedish crime film’ (2011:96). In the spectacularly successful crime novels
of Stieg Larsson this motif is foundational; a point made by the journalist Ian
MacDougall in a review article evocatively entitled ‘The man who blew up the
welfare state’:

To read the 1,802 pages of the Swedish crime novelist Stieg
Larsson’s Millennium trilogy is to be told that, for all their perceived vir-
tue, the institutions of social democracy are a farce. In Larsson’s books...
[readers will] find a country they didn’t expect. In this Sweden, the coun-
try’s well-polished fagade belies a broken apparatus of government whose
rusty flywheels are little more than the playthings of crooks. The doctors are
crooked. The bureaucrats are crooked. The newspapermen are crooked. The
industrialists and businessmen, laid bare by merciless transparency laws, are
nevertheless crooked. The police and the prosecutors are crooked. And the
criminals, of course, are crooked, though not always: it’s often the case that
criminal acts... are the only means by which to overcome the comprehensive
failure of the world’s most comprehensive welfare system.

Taken together, these three features constitute the standard interpretation of NN.
This explanatory consistency even extends to more sophisticated accounts that go
one step further in their analysis and trace the socio-cultural genealogies of these
themes. For example, NN’s deployment of a bleak mood and naturalistic mise-en-
scene as a metaphor for the hidden aspects of social life is commonly traced back
to late-19th and early-20th century Scandinavian painting (Waade and Jensen,
2013:192; Waade, 2017:382). Most obviously, the poignant interior scenes of
Vilhelm Hammershgi (1864—1916) or the psychologically charged landscapes of
Edvard Munch (1863—1944). Similarly, the despondency and emotional complex-
ity associated with NN’s central protagonists are viewed as an extension of the
tradition of ‘Nordic Melancholy’ (Creeber, 2015; Waade, 2013);* a thematic ele-
ment of Scandinavian art, culture, and philosophy that is evident in everything
from the disquieting realism of Ibsen’s plays and Sibelius’ symphonies, to 20th-
century work by filmmaker Ingmar Bergman and dramatist Lars Norén. However,
rather than explore cultural continuity, the more common critical approach is to
stress instead a narrative of disjuncture based on the third theme—the putative
‘crisis of legitimacy’ in the Scandinavian welfare state model, the focal point of
our own particular critical criminological analysis.
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Trouble in paradise: Nordic noir’s political conscience

To understand NN, one needs to be familiar with the Swedish concept of the
‘people’s home’ (Folkhemmet/Folkhem) (Hentild, 1978). From the 1920s, the
goal of social democratic Sweden was a functioning welfare society based on
‘social citizenship’ and ‘modelled on the synecdoche of the “good home”, with
its foundation in equality and mutual understanding: a home that would not be
divided by social classes, but based on consideration, cooperation and helpful-
ness’ (Stougaard-Nielsen, 2017).* Such progressive ideals were common in the
early 20th century, but only in Scandinavia did they actually come to fruition (see
Esping-Anderson and Korpi, 1987). Underpinned by Keynesian economics, close
relationships between trade unions and corporations, and a general willingness
to subordinate individual interests in favor of common economic and political
goals, Sweden and its Nordic neighbours made good on the Folkhemmet ideal,
creating egalitarian societies characterized by encompassing welfare regimes and
socio-cultural homogeneity (Edling, 2019). Between the 1950s and the 1970s, the
Scandinavian countries established an entirely new ‘social democratic’ welfare
state model that balanced the requirements of the free market with high levels
of public planning and regulation across most aspects of everyday life (Esping-
Anderson, 1990). It was a welfare model that flourished without challenge until
the end of the 1970s, by which time Scandinavia was viewed by many social
policy scholars as the blueprint for liberal democracies everywhere.

However, in the 1980s, a series of cracks started to appear in the walls of
the ‘people’s home’ (Marklund, 1988). Despite its generally favourable labour
relations, Sweden started the decade with a general strike in 1980, and this was
followed soon after by cuts to benefits and pensions. For the first time in years,
many Scandinavian countries were facing up to the reality of big spending deficits
and contracting living standards. Problems continued in the early 1990s, when
Sweden experienced its highest rate of unemployment since the 1930s, along with
a run on its currency that briefly forced interest rates up to 500%. These incidents
were, of course, harbingers of a wider neo-liberal transformation already reshap-
ing economic governance in the region and establishing ‘a different ideological
approach to the role of the state in the everyday life of its citizens ‘(Pratt, 2008:
278). By the end of the 1990s, the nurturing Folkhem ideal had been beaten back
by a less socially democratic successor — the corporatist, neo-liberal mode of
political governance (Hanninen et al, 2019).

It is against this context that most commentators make sense of NN’s rise;
arguing that the genre is both a critical rejoinder to, and a means of making sense
of, the many changes wrought by this economic and political transformation. It is
a narrative that arcs across the work of the genre’s defining authors, and thus in
this section we trace the political conscience at work within NN.

Scandinavian crime fiction first appears in 1893 with Frederik Lindholm’s
book Stockholmsdetekiven (The Stockholm Detective) and flourished in the mid-
20th century with small-town ‘whodunit’; mysteries by inter alia Dagmar Maria
Lang and R. K. Ronblom. However, things changed dramatically in the 1960s
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when, buttressed by the radical politics of the era, crime writers rejected the ‘bour-
geois accoutrements’ of early Scandinavian crime fiction (Forshaw, 2013a:14),
and engaged instead in a searing internal critique of the inequality and corruption
that they believed lay behind the facade of the Folkhem model. Most notably,
the aforementioned Sjowall and Wahloo used their successful ‘police procedural’
series as a vehicle to expose crime, disorder, and venality in urban Stockholm.
Unabashed Marxists, Sjowall and Wahld6’s critical position was similar to that of
contemporaneous British ‘realist cinema’; that welfare states reproduced capital-
ism by neutralizing the class struggle.

Sjowall and Wahldo’s critique, like most Scandinavian art and cultural produc-
tion of the 1960s, remained distinctly modernist, but this changed as the region
was exposed to globalizing forces, including various immigration pulses from the
1980s onwards. At this point, rather than view crime as a national problem linked
to fractures in the welfare state, as had been the case in the Sjowall and Wahl66
novels, crime started to be perceived as a consequence of cultural heterogene-
ity and the region’s inability to stem the flow of globalization. These sentiments
were concretized in the Scandinavian psyche by a series of unprecedented events,
including the unsolved assassination of the Swedish Prime Minister Olof Palme in
downtown Stockholm in February 1986; the Chernobyl nuclear disaster just a few
months later that saw radioactive caesium-137 particles drift into Scandinavian
airspace from across the Baltic Sea; and the deep economic recession of the early
1990s. These incidents, along with a major drop in real GDP across the Nordic
region in the late-1980s/early-1990s (Honkaphoja, 2009) became known as ‘the
end of Scandinavian innocence’ (Norman, 2018).

This sense that the state could no longer protect its citizens from the dangers of
globalization is precisely what drives Henning Mankell’s Kurt Wallander novels
and TV dramas (Waade, 2013). Like Sjowall and Wahl6o, Mankell is keen to
excavate the deep divisions at the heart of Sweden and the wider region, only this
time his beleaguered and conflicted NN detective is given a broader investigative
canvas. Or, as Nestingen puts it, Mankell extends Wallander’s remit to the ques-
tion of how (social) ‘solidarity might figure in transnational political-economic
and cultural-social formations’ (2008:228). Consequently, ‘Mankell evokes all
the traumatic topics which give rise to the New Right populism: the flow of illegal
immigrants, soaring crime and violence, growing unemployment and social inse-
curity, the disintegration of social solidarity’ (Zizek, 2003). But rather than wilt
in the face of moral decline, xenophobia, and sexism, Wallander instead serves
as an unlikely defender of the Folkhemmet ideal. In many ways Wallander, along
with Forbrydelsen’s Sarah Lund and Broen’s Saga Norén, symbolically personi-
fies the Scandinavian welfare state (Robbins, 2017)—bowed certainly, but not yet
entirely broken.

This weary stoicism is absent in Stieg Larsson’s Millennium trilogy, the books
that set the table for NN’s worldwide domination of 21st century crime fiction.
Instead, Larsson’s central character, Lisbeth Salander is an avenging angel,
hell bent on punishing the state-appointed guardians who abused her as a girl.
However, she quickly moves on to target other irredeemably evil male figures
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who embody the type of racism, sexism, corporatism, and avaricious neo-liberal-
ism that for Larsson were endemic in fin de siecle Sweden. A former investigative
journalist, Larsson was a passionate feminist and a brave opponent of the far right,
but as a novelist his critique of Scandinavia’s moral decline in the Millennium tril-
ogy is not only implausible and conspiratorial, but also gratuitous.

In the work of Mankell and Larsson we see a clear rebuttal of modernism, a ten-
dency that has grown stronger in subsequent NN offerings (see e.g., the novels of
Jo Nesbo or TV series like Borderliner [2017] and The Protectors [Livvagterne]
[2009-2010]). In today’s NN, the consensus, or ‘unified point of view’, has now
virtually disappeared, replaced by a pronounced postmodern emotionality and a
fixation on fashionable identity politics. Despite this transparent narrative shift,
two standard readings persist: first, the assertion that NN represents a form of mel-
ancholic ‘longing’ for a by-gone Scandinavian golden age of welfarism and social
homogeneity; and second, the common perception of NN as a ‘gritty’ narrative
form that allows consumers to peel back the veneer of ‘perfect Scandinavia’ to
reveal the dark realities that lie beneath. No doubt these interpretations are useful
in explaining both the form and appeal of NN, but do they tell the whole story?
We don’t believe they do, and thus in the next section we offer an alternative
criminological elucidation.

‘A nightmare that can make us happy’: a
criminological re-examination of NN°

Here we make the claim that, because of pronounced cognitive dissonance
between its much-vaunted ‘realism’ and the actual, on-the-ground realities of
social life in the region, the genre is no longer capable of accurately interpreting
the shifting cultural and political landscape of Scandinavia and the broader (neo)
liberal economic order. Expressed differently, in its contemporary form, NN has
strayed so far from its earlier ‘gritty’ roots, it now exists largely in the realm of
fantasy—and by doing so, has far less interpretive value.

This loosening of NN’s grip on reality is most evident in two tropes that have
become increasingly prominent features of the genre:

1. A Retreatist trope: a discernible shift in scene-setting from urbanscape to
more idealized, nostalgic, close-knit rural locations, ‘where almost all traces
of globalization and threats from an external world are absent’ (Bergman,
2014:103); a return to the ‘neo-romantic conventions’ associated with ear-
lier ‘whodunit’ forms of fiction. Examples here include the works of Karin
Fossum, Johan Theorin’s Echoes from the Dead, Vidar Sundstel’s The
Devil’s Wedding Ring, Ragnar Jonasson’s Snowblind, and Mari Jungsted’s
Gotland novels.

2. A Sensationalist trope: a shift from realism to melodrama in a bid to sus-
tain viewership; the frequent evocation of lurid, conspiratorial or sensational
plot themes, including Nazi conspiracies (the Millennium Trilogy), off-
book secret government agencies, bomb plots and sniper attacks (Broen),
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paedophile rings and sadomasochistic murders, and serial killers (Darne Ahl
[2015]; Those Who Kill [Den som dreeber] (2011-present).® Other examples
here include the TV series Johan Falk (1999-2015) and the highly derivative
Finnish police drama Bordertown (2016-2020); the novels of Jo Nesbo and
‘Lars Kepler’; and cross-European TV productions such as Fortitude (2015—
present) and Midnight Sun (2016).

By retreating to the local/traditional context, NN writers and cultural produc-
ers are (consciously or unconsciously) constructing what Catherine Phelps has
described as a ‘psychic corral’ (cited in Hansen and Waade, 2017:108) against the
assaults of globalization. As Scandinavian society is forced to confront the demise
of its traditional state-centered institutions of control and community solidarity,
we witness a wave of nostalgic melancholia much in evidence in the lurch to the
right in Scandinavian politics with the emergence of right-wing populist parties
like Sweden Democrats (Elgenius and Rydgren, 2017; Teitelbaum, 2019), the
Finns Party (Arter, 2020), and the Danish People’s Party (Rydgren, 2004).

Similar and related processes also fuel the growth of the second trope—the
drift towards sensationalism. While sensationalism is often a normal consequence
of a mature genre striving to maintain audience share, in this case it highlights
something deeper. As we will discuss in the following paragraphs, the underlying
contemporary political problem in many parts of the region is the Scandinavian
social democratic left’s inability to accept that their ideology and welfare-based
institutions are now, to use Adrian Johnston’s (2008) term, de-aptative.” This
sense of loss is now heightened by a seeming inability to either recover that past
or take it further forward in the new globalized context. Both regressive recovery
and progressive adaptation seem, and probably are, impossible. In other words,
not only are Scandinavians unable to mourn the loss they cannot fully accept but,
because of the political and cultural limitations they have imposed on themselves,
they now feel incapable of explaining or acting upon their structural predicament.
Quietly but inexorably, the politicians of the new right and the cultural producers
of the liberal left have driven themselves into a psycho-cultural cul-de-sac, and as
a result, we are seeing a rapid deflection into sensationalist fantasy.

What the standard analyses of NN are struggling to articulate is the death of
the Scandinavian social democratic ‘big Other’, and the subsequent inevitable
decline into symbolic inefficiency. To understand exactly what we mean by this,
it is necessary at this point to undertake a brief review of Jacques Lacan’s ‘three
orders of the psyche’ (see e.g., Lacan, 1964),? as this is the framework that we use
to offer our alternative interpretation of NN.

A starting point for Lacan’s revision of Freud is the common philosophical
trope of the ‘state of nature’ in which human beings exist without culture or lan-
guage and thus lack the cognitive processes required to comprehend themselves
and their experiences. In this natural, raw state, devoid of any complex structure
through which we might grasp the essence of our being, we exist in what Lacan
describes as The Order of the Real. Here, our raw, pre-symbolic experiences are
so disturbing, so inexplicable, that they become almost impossible to bear, forcing
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the subject to escape in a bid to constitute the self elsewhere, initially, into the
‘madness’ of The Imaginary, a realm of loss and profound negativity and mis-
recognition; and then, in a bid to escape such subjective chaos, into The Symbolic
Order, a constructed ‘state of culture’—a mythic world of meanings that we use
to explain and systematize the subjective experience of the world around us, the
purview of which includes religion, language, tradition, law, and any other shared
system that allows the creation of social life to take place within a structure of
communicable meanings and committed relations.

Now, the self (cogito) is no longer in a vacuum, but in a space in which it
can build relationships, commitments, and social identities. However, for Lacan,
existing in this space comes at an existential cost—the cost of accepting and sub-
mitting to the ‘rule’ of the big Other. Crudely put, the big Other is the ‘truth’ that
supposedly underpins the collective identities, the communal network of social
institutions, and the traditional values, customs, and laws of our shared cultural
life. The problem, of course, is that the big Other is a nothing more than the mythi-
cal embodiment of the Symbolic Order. 1t is essential therefore, if we are to main-
tain a reasonably civil social order/space, that we all act as if the big Other really
exists and determines the things in which we should believe. If, for any reason, we
decide that the big Other’s symbolic efficiency is simply an ideological illusion,
then we are forced to face the terror of unexplained stimuli that invade our psyche
(Hall, 2012a). By refusing to accept the rule of the big Other and its Symbolic
Order, we are denied access to its meanings and drift perilously close to the Real,
the deep void of conflicting and inarticulate drives and stimuli that forever under-
lies the subject. This, we suspect, is postmodern society’s ultimate destination.

For Zizek (1999), liberal-postmodernism has actively sought to attack and
debase the common meanings of modernity’s Symbolic Order by exposing the
falsities or political manipulations behind modernist truths. Archetypal postmod-
ernists challenge everything from the concept of nationhood (a cultural myth)
to the rule of law (a system structured around enshrined privilege and a partial
conception of morality). Even the objectivity of post-Enlightenment science is
traduced, dismissed as merely a social construction of status hierarchies that
organize truth claims. This relentless abstraction, relativity and denunciation has
stripped away the modernist order of meaning without offering anything else in
its place. The result of all this destruction (or as the postmodernists prefer by add-
ing a mitigating syllable, deconstruction) is that many liberal societies are now
relinquishing the very things that enabled their citizens to live a reasonably civil
and organized life. To be clear, we are not suggesting this situation is anywhere
near as pronounced in Scandinavia as it is in, say, the UK or the US. Mercifully,
Nordic society still maintains certain precious core economic principles and cul-
tural values that continue to insulate the region from the worst excesses of facile
postmodern relativity. However, the rule of the Scandinavian big Other is under
threat, a danger apparent in the declining symbolic efficiency that courses though
contemporary NN.

Consider again the two tropes mentioned before. From a Lacanian/ultra-real-
ist perspective, the first tendency—retreatism—perfectly illustrates dwindling
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symbolic efficiency. Because postmodernism is now incapable of—and indeed
averse to—producing new truths that explain new realities, NN creatives have
progressively fewer collective forms of belief to deploy. Hence the rather unim-
aginative return to the remote rural or claustrophobic island setting. Although
the issues of globalization and multiculturalism do feature—for instance, wor-
thy but entirely one-dimensional people trafficking storylines in Wallander and
Trapped—but these ham-fisted attempts to globalize the local should be under-
stood as a trace of initial realism, an unexplained ‘foreign body’ to be misrecog-
nized by The Imaginary. The psycho-cultural effect of this is to intensify and
indefinitely reproduce ‘objectless anxiety’ (Hall, 2012b), the enduring feeling that
something quite serious but imperceptible is wrong in the social order. This in turn
creates an epistemologically insecure space in which ideological scapegoats such
as immigrants can (ironically) be constructed. Anxiety can be transformed into
fear and active interventions when an object is located, but of course it is crucial
that the object has real causal properties, otherwise the subject remains trapped in
The Imaginary. The reduction of cultural and political life to an eternal battle of
misrecognitions, the manufactured epistemological defeatism that Foucault mis-
diagnosed as epistemic ‘regimes of truth’, is the true macro-regression facilitated
by the cultural turn and its post-structural framework.

The sensationalist trope in turn can be understood as an expression of the dis-
tinction between the natural Rea/ and the political Real’—that which by its elusive
nature is difficult to symbolize, and that which has been blocked from symbol-
ism by the prevailing neoliberal ideology. In other words, the political Real
has diverted efficient symbolization of the Nordic countries’ gathering political
and social predicament, confining Scandinavian culture to The Imaginary. This
explains the genre’s quickening descent into fantasy, replete with sensationalist
tropes, such as the frequent but seldom commented upon deployment of conspira-
torial narratives—the most famous example being the various ungrounded plots
(Nazi-corporate-underground-serial killing networks, rogue security agencies,
etc.) that pepper Larsson’s Millennium novels. In order to escape the torment of a
world that makes less and less sense, we rely instead on conspiratorial narratives
to (re)construct the semblance of a big Other, or more accurately what Zizek (fol-
lowing Lacan) calls the Other of the Other.

In the absence of an efficient Symbolic Order, the only alternative escape route
from the terror of the Real, the unexplained drives and stimuli that hide in the
noumenal darkness,'* are the fantastic misrecognitions of the Imaginary, which,
as always, are effortlessly recruited by modernity’s vigilant and powerful engines
of mythology—TYV, film, and popular fiction.

Paradise lost?: Nordic noir’s political amnesia

The dual positions outlined above illustrate the extent to which the possibility
of democratic socialism has been virtually erased from Nordic popular culture.
Likewise, progressive left-wing values are largely ejected from political and intel-
lectual life, and principled socialist figures marginalized. Political principles once
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active in political economy have been replaced by a pragmatic acceptance of the
global market economy. The fundamental Scandinavian ambitions of fairness,
equality, and social reorganization are increasingly now being played out on the
cultural battlefield of identity politics, based around individuality, heterogene-
ity, sexuality, ethnicity, and transnationalism as ‘dimensions of belonging’. Such
‘intersectional’ cultural antagonisms, of course, are no longer embedded in politi-
cal economy and can thus be effortlessly co-opted by the lifestyle calibrations
of market capitalism (Hayward and Schuilenburg, 2014; Winlow et al., 2017).
Where, as we have seen, media and literary figures once encouraged left-wing
disclosures of neoliberalism’s destruction of working-class communities, today
such disclosures are anathema. Indeed, serious problems such as the unprece-
dented recent spate of bomb attacks in Sweden (Henley, 2019), or the 23-hour
lockdown regime in certain Copenhagen prisons due to rising levels of violence,
are dismissed by both neoliberal manager-politicians and the identitarian left alike
as ‘temporary events’ or ‘alarmist’ scaremongering. In the liberal-postmodern
cultural imagination, it’s better to cover up serious problems because, within its
truncated political parameters, no comprehensive solutions are possible.

But the population no longer needs the mass media to induce fear. Where media
sensationalism once acted culturally upon a rather quiet and comfortable social
democratic landscape to stir up the fear required to justify authoritarian policies,
fearful events now occur more frequently in proximal reality. The hand grenade
in the street in Malmo (Barry and Anderson, 2018; Clayton and Hanrahan, 2018),
or the new ‘Ghetto’ housing zones for immigrants in Copenhagen (Barry and
Sorensen, 2018), are clearly symbolic of this relocation of fearful stimuli and
a general ideological failure. The dream of socialism in its traditional structur-
ally embedded form has gone; while the new twenty-first century ‘lite’ form of
social democracy has never been able to penetrate the structural depths of socio-
economic reality with telling and enduring interventions. Neoliberalism is failing
all around us; a situation that has already revived the fortunes of nationalist and
populist political parties across the region (Teitelbaum, 2019)—and there, lurk-
ing in the shadows, is the inevitable rise of Scandinavia’s violent extremist right
(Kolvraa, 2019; Sedgwick, 2013; Ravndal, 2018).

Rather than confront this troubling politico-economic situation, the liberal left
push these problems outside the realm even of the /maginary. Instead, their politi-
cal ideology machine is fixated on the usual cultural signifiers of equal oppor-
tunity and victimhood as imagined and championed by metropolitan elites who
remain insulated from the worst of neoliberalism’s destructive impact. Into this
gaping hole step the writers of NN with their dark, seductive misrecognitions of
the Imaginary, reluctant, or perhaps unable to join the dots in neoliberalism’s
deep generative context, but at least they are brave enough to alert their audience
to the disquieting fact that the dots are there, and appearing in a thickening mass.

Meanwhile, in the Nordic hinterlands, rural cultures that once functioned as
powerful and reliable tributaries feeding into social democratic electoral politics
are either ignored, fantasized, or parodied as coy nostalgic metaphors. Worse, the
liberal elite often portray them as the seedbeds of a regressive cultural atavism



Through Scandinavia, darkly 177

that threatens to drag culture back into a dark past and reverse the progress the lib-
eral left prides itself as having made over recent decades on behalf of its officially
approved victims. The metropolitan-centered liberal left, taught to be fearful of
deep political intervention and immersed in the ideology of intersectional recon-
figuration, issue-focused social movements, and autonomous ‘grassroots’ change
overseen by a receptive and accommodating social management machine, are in
the grip of a fundamental political problem. Their inexperience of the taciturn
nuances that constitute rural and former proletarian cultural spaces, and their sub-
sequent inability to make the crucial distinction between regressive, comfortable,
progressive, and oppositional elements active in these spaces, have blunted their
understanding of what really concerns the people who populate the ‘grassroots’.

Inarticulate and articulate expressions of discontent emanating from the old
heartlands but not expressed in approved politico-cultural terms are too often dis-
missed as regressive or dangerously populist. Again, the failure to distinguish
between ‘the regressive’ and ‘the oppositional’ condemns popular discontent in
the eyes of the metropolitan public, to whom it is heard only as a ghostly sound-
scape, a set of distant and rather chilling howls in the political wilderness. Across
the mass media and social media landscape, constant attacks on traditional cul-
tural institutions—work, nation, region, community, family, religion, masculin-
ity, class identity, and so on—have tended to be rather indiscriminate, clumsily
conflating them with genuinely regressive sentiments such as racism and sexism. !
All this, of course, is manna to populist political organizations like the Sweden
Democrats and the Norwegian Progress Party, who prosper simply by acknowl-
edging the fact that, in an electoral democracy, traditional collective groups have
an inalienable right to genuine political representation and have a role to play in
defining nation states as unique, culturally specific places that can modify and
improve yet endure as part of any progressive move into the future.

However, instead of acknowledging this in any meaningful way, what we are
offered as the art of our time is a peculiar brand of Scandinavian political correct-
ness where the Real can occasionally be sensed, but the sources of the external
stimuli that activate its conflicting internal proto-symbolic drives can never be
afforded full, honest, and contextualized explanations. It is for this reason that
we can already discern an emerging new tendency within NN that exceeds even
the ‘retreatist’ and ‘sensationalist’ tropes outlined previously. In the Swedish TV
series Jordskott (2015-2017), for example, what starts out as a stock rural police
drama quickly morphs into a tale of mystical forest people and spiritual themes
linked to ecology. Unworldly tropes also feature in another Swedish crime drama,
Angleby (2015), while the recent Norwegian Netflix offering, Ragnarok (2020)
plunges even deeper into the supernatural. Meanwhile, in literature, an emerging
‘Nordic Fantasy Noir’ is gaining traction, as works by the likes of Emil Hjérvar
Petersen, Hildur Knutsdottir, and Alexander Dan vie with more established forms
of ‘realist’” NN fiction. These and other recent gratuitously escapist offerings
clearly represent the endpoint of NN as originally conceived.'? But perhaps this
was to be expected. Like other crime genres before it, NN has regressed from
realism per se to something better described as a ‘realist aesthetic’, and as such
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we can now see it for what it is. Put bluntly, in its current formulaic form NN, just
like many other forms of contemporary popular culture, is simply offering a subli-
mated and highly stylized set of metaphors to aid neoliberalism in its fundamental
politico-cultural task of obscuring and repressing the real contextual sources of
insecurity, thus reproducing ‘objectless anxiety’ expressed as populist suspicion
and cynicism.

Conclusion

In comfortable periods life follows art, but in times of disruption we always find
the impulse to return to reality—not least because the institutionalized ideology
that most art serves falls apart. In such times, art must follow life. Today, however,
having lost its grip on the sense of reality that underpinned classic examples of the
genre, NN can only mimic this return. Too much contemporary NN simply allows
ever-more subjective Imaginary misrecognitions to take the place of the reality
and the real political interventions the liberal left has sworn will never again be
attempted. Therefore, what appears as a revived sensitivity amidst a new reality
can be expressed in popular culture in a politically disembedded and safe way.
This Imaginary field is not as irresponsible and dangerous as those offered by the
far right, but its metaphorical vagaries, seductive melancholy, and nostalgic portal
to a past that predates social democracy—and in some cases modernity—prolong
misrecognition and delay any return to the construction of an efficient Symbolic
Order.

In 1950, Ingmar Bergman directed the classic Swedish movie High Tension
about spy rings on the Baltic coast. The original title of the film was to be These
Things Don’t Happen Here, but this idea was scrapped, perhaps because it may
have been too literal for the great director. Commenting on the state of Swedish
film in 2011, Daniel Brodén (2011:106), concluded that ‘the thematic premise of
Swedish crime films seems no longer to be “These Things Don’t Happen Here”,
but rather “These Things Do Happen Here™”. In this chapter we have tried to show
that Brodén’s analysis was only partially correct. Today, as NN continues to drift
away from realism towards fantasy, it might be more accurate to say that, while
these things do indeed happen here, no one it seems is prepared to confront them
in a meaningful, political way.

Notes

1 This chapter is an abridged and modified version of a journal article of the same name
that appeared in The British Journal of Criminology, Volume 61, Issue 1, January 2021,
Pages 1-21, https://doi.org/10.1093/bjc/azaa044.

2 Larsson’s mode of feminism is controversial (Gallagher, 2013). For example, the writer
NJ Cooper has expressed her concerns about both the graphic use of gendered violence
in Larsson’s writing and the “unrealistic toughness’ of the Salander character.

3 In contrast to the theme of ‘melancholy’ in art generally (Holly, 2013), ‘Nordic melan-
choly’ is more fundamentally preoccupied with light, climate, nature, and its relation-
ship to emotions like longing, dreaming, and disconsolation (Waade, 2017:383).
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The Folkhemmet ideal was enshrined in Swedish culture by a 1928 speech by then
Prime Minister Per Albin Hansson. He declared that the basis for the Swedish people’s
home was ‘togetherness and common feeling’ and that under its protection no one
would be either ‘privileged or unappreciated’.

The phrase ‘a nightmare that can make us happy’ comes from Ken Tucker’s New York
Times review of Lars Kepler’s NN potboiler The Sandman (2018).

Even though there has only ever been one recorded serial killer in Denmark, Those
Who Kill follows a fictitious unit within the Copenhagen Police Department that spe-
cializes in the investigation of serial murders. Laughably, it is not uncommon for pro-
tagonists in the series to use the decline of the Danish welfare state as an explanatory
mechanism for explaining a serial killer’s behaviour.

This point is exemplified in the most recent series of The Bridge, where one of the
detectives is forced to take in two teenage delinquents because neither the police nor
the social services can adequately look after them.

Lacan’s three orders of the psyche are force fields that permeate every mental act.
Although each concept is subject to frequent reconfiguration across Lacan’s work, for
our purposes we can define each order as follows: the Real: the order which describes
those areas of life that cannot be known. The Real defines and shapes our pre-symbolic
subjective psychological experience, a milieu of conflicting and unexplained stimuli
and drives. The word is capitalized to distinguish it from mere ‘reality’; the Imaginary:
the realm of narcissistic identification, where the ego splits and identifies with some
spectral counterpart in the external world. It is a private space of susceptibility and self-
deception where desires can easily be seduced and lured by external mediated images;
the Symbolic: this order defines our psychological experience of everyday life and thus
where we try to make sense of social reality. The Symbolic Order is therefore simply
the social world of communication.

The political Real = the unexplained external stimuli created by socioeconomic disrup-
tion entering the psyche through experience, a process which then functions to activate
drives.

In Kantian philosophy, the term ‘noumenon’ is used to describe a posited object or
event that exists independently of human sense or perception. As such, it is often used
in counterpoint to the term ‘phenomenon’, which typically refers to something that can
be readily apprehended as an object of the senses.

It would be comforting to say that academic representations have been more careful
and sophisticated, but the dismissal of categories such as class as a ‘failed analytic’ to
be replaced by such crude and provocative stereotypes as ‘whiteness’ and ‘toxic mas-
culinity’ would suggest otherwise.

Importantly, this is not to suggest that the region will no longer produce its share of
outstanding cultural products. Far from it. Indeed, recent offerings such as the Swedish
TV series Caliphate (2020—present) and the Danish movie Go with Peace Jamil (2008)
suggest that, when freed from the constraints of the brooding/melancholic Noir aes-
thetic, art from this region can still be world-leading.
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