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Preface

It has been a long journey! From the time where the team got together to write the
Erasmus + application (a moment marked by the beginning of the Covid-19 pan-
demic), to the time where the results were known and to the execution of the project
(amidst the worsening and later on the betterment of the public health conditions
and after the beginning of a war against the Ukraine) more than three years have

elapsed.

It has been a collaborative journey! The watermark of the ECI: From A to Z project
has been from its inception the strong and intense cooperation between the Insti-
tutional Partners and all the Team members. This is reflected in all the outputs and
particularly in this workbook, coordinated by Dr. Yilly Pacheco, which showcases
the project itself but also the main messages on the European Citizens’ Initiative
that the project tried to convey.

It has been a youthful journey! The participation and engagement of higher educa-
tion students during the project’s duration was the main aim of the ECI: from A to
Z framework. They were the focus of most of its activities and took an active role
in defining who they wish to be as European Union Citizens’. We all learned from
them and felt inspired by their ideas and enthusiasm.

It has been a fruitful journey! Just a quick look at the project’s website or the present
workbook will show the amount and diversity of activities held, from peer learning,
online sessions, intensive courses, online courses, Models ECI and even a game on
the European Citizens’ Initiative. We have not stopped developing new tools for
active participation and engagement and hope they can inspire others to do the
same.

It has been a marvelous journey! Thank you all for allowing it to take place!

Dulce Lopes
Coimbra, 23 December 2022
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Part I: The European Citizens’ Initiative in Detail






European Citizens’ Initiative: Constitutional
Framework

Peter-Tobias Stoll*

The European Citizens’ initiative (ECI), which will be further explored in this book,
is an important constitutional achievement of the European Union (EU). We im-
mediately associate the ECI with terms like democracy, participation and legitimacy.
Indeed, such terms are useful to see the ECI in context, to relate it to other means
of participation and to understand its purpose and justification.

This short overview takes a constitutional perspective. Such a perspective is jus-
tified and now commonplace. Certainly, the EU still lacks a constitution in an ex-
plicit and formal sense. The Treaty Establishing a Constitution for Europe as signed
on 29 October 2004 but was rejected by French and Dutch voters in 2005." How-
ever, academically, it has firmly established for quite some time that international
structures may exercise public authority themselves rather than being mere agents
of State Parties. This is most evidently true for the EU as a supranational entity.
Consequently, the EU’s fundamental rules and functions for this exercise of public
authority are “constitutional” in nature.?

* Professor at the Faculty of Law at the University of Gottingen, Germany, Director of the Depatte-
ment of International Eco nomic Law and Environmental Law. Email: intecolaw@gwdg.de.

1 See F. Laursen, The Rise and Fall of the EU’s Constitutional Treaty, (2008).

2 See for the debate in German constitutional thought: A. von Bogdandy & J. Bast, “The Constitu-
tional Approach to EU Law’, in A. von Bogdandy & . Bast (eds), Principles of European Constitutional
Law, 2nd ed. (2009), 1-8.

DOI: https//doi.org/10.17875/ gup2023-2309



16 Peter-Tobias Stoll

Democracy: From Ideas to the EU

Atits core, the ECl is an element of democracy on the level of the European Union
as already witnessed by the fact that it is ruled upon in the TEU in Art. 11 (4),
appearing in Title II of that same treaty, which carries the heading “Provisions on
Democratic Principles”.

The idea of democracy can trace its roots back to Aristotle and has been im-
portantly further developed by such eminent thinkers as John Locke, Jean Jacques
Rousseau and today is discussed by prominent philosophers such as Jirgen Haber-
mas and John Rawls.? As diverse as their reflections and proposals may be, the
principle of democracy in a nutshell can be said to mean that a country is governed
by its people.*

Democracy belongs to the fundamental values of the EU as stipulated in Art. 2
TEU. It can be organised in various ways. It may be understood as the more or less
permanent involvement of anybody, which may even more aim at achieving con-
sensus or in Rousseau’s words: a volonté générale. Today, a number of initiatives
and proposals try to revive this idea by employing digital techniques.

However, the involvement of larger number of people in a whole country had
already been recognized as a problem in Rousseau’s times. Today, the sheer number
of decisions to be taken, the expertise required and possibly also the need to take
into account diverse political cultures in 27 member States in the EU would render
it extremely ambitious to require that anybody is meaningfully involved in all deci-
sions to be taken.

This is why actually the EU and most States in the world have patliaments in
place, where representatives take the decisions which stand for election by the peo-
ple for a limited time. Also, under this system, decisions can be taken by the major-
ity. Thus, neither does the election require voters to arrive at a consensus on the
composition of the Parliament, nor do members of parliament need to agree to
enact legislation. The parliaments of the member states and the European Parlia-
ment stand for this model of “representative democracy”.’ The TEU reflects this
in stating that the “functioning of the Union shall be founded on representative
democracy”, Art. 10 (1), where European “Citizens are directly represented at Un-
ion level in the European Parliament” and where “Member States are represented
in the European Council by their Heads of State or Government and in the Council

3 See for an overview: T. Christiano & S. Bajaj, ‘Democracy’, in E. N. Zalta (ed.), The Stanford Encyclo-
pedia of Philosophy (2022).

4 A. Murphy, ‘Popular Sovereignty’, in R. Grote, F. Lachenmann & R. Wolfrum (eds), The Max
Planck Encyclopedia of Comparative Constitutional Law, OUP online, last updated May 2022.

5> See generally A. Kulick, ‘Representative Democracy’, in R. Grote, F. Lachenmann & R. Wolfrum
(eds), The Max Planck Encyclopedia of Comparative Constitutional Iaw, OUP online, last updated May
2020.
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by their governments, themselves democratically accountable either to their national
Patliaments, or to their citizens”, Art. 10 (2). Thus, citizens of the EU are repre-
sented in the EU in two ways: they vote in elections for the European Parliament
and they vote in elections for their national parliaments and possibly additionally
for their heads of States or governments, who then represent the member state in
the EU.

In contrast to representative democracy, direct democracy® signifies a variety of
concepts by which citizens have a say in the political process directly. While it had
been the preferred model of democracy for someone like Rousseau, in contempo-
rary constitutional law in Europe it exists as a complement to representation and is
much more limited. This is even true for Switzerland, which among European states
or even globally can be said to have the strongest tradition in this regard.” In any
case, constitutional mechanisms for direct democracy today are limited to specific
policy issues or questions. Different models exist in view of formalities and require-
ments of the initiative, modalities of procedure and the outcome, which might be
recommendatory or even result in a fully binding piece of legislation. At EU level,
the ECI is such an element of direct democracy.

Legitimacy and participation

The chance to vote on an equal footing and the majority principle are fundamentals
of any kind of democratic order, in view of both its representative and direct di-
mensions. However, these fundamentals in themselves can hardly and sufficiently
explain how democracy works or should work. Today, the complexity of modern
regulation, the need for expertise, the number of levels of governance and agencies
involved, and not least the intricacies of EU multilevel governance are said to have
created frustration and fatigue.

From Rousseau onwards, theorists have reflected on the preconditions and mo-
dalities of democratic decision making. In more recent times, political sciences have
contributed to a richer and more plausible understanding. They have introduced
additional views, questions and terms. Basically, they were taking a governance pet-
spective, where the focus is on the political process more generally, including its
legislative as well as its administrative arms. In this regard, the legitimacy of the

0 A. Gamper, ‘Direct Democracy’, in R. Grote, F. Lachenmann & R. Wolfrum (eds), The Max Planck
Encyclopedia of Comparative Constitutional Iaw, OUP online, last updated February 2019.
7 G. Fossedal, Direct Democracy in Switzerland, (2002).
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European Union has often been discussed.® The yardstick for good democratic gov-
ernance is legitimacy in two dimensions. Output legitimacy is about the quality of
the outcome of the process in terms of substantial appropriateness, effectiveness
and efficiency. Input legitimacy is about who has been involved in the process and
how.

At this point, participation comes into play.? In a broader view, this is not only
about the individual, but concerns society at large. Furthermore, rather than focus-
ing merely on the singular act of voting, democracy now is understood to involve
communication and discourse. In its various versions, participatory democracy
highlights this element of participation.! Within a number of different forms of
such participatory democracy “deliberative” democracy would mean a process of
exchanging and evaluating arguments in order to elaborate a rational solution. Many
of these insights and thoughts were reflected in the 2001 Commission’s “European
Governance - A White Paper”!! and deeply influenced the drafting of the “Consti-
tution for Europe.” Importantly, the paper highlichted “openness, participation,
accountability, effectiveness and coherence” as the aim guiding political principles
for European governance.!? After its failure, much of the wording was used as a
basis for the 2008 Lisbon treaty and the TEU and the TFEU respectively.

The dimension of participation is reflected in the treaties on various occasions:
Art. 1 para. 1 TEU already calls for an “ever closer union among the peoples of
Europe, in which decisions are taken as openly as possible and as closely as possible
to the citizen”. Art. 10 (3) repeats part of this and adds: “Every citizen shall have
the right to participate in the democratic life of the Union. Decisions shall be taken
as openly and as closely as possible to the citizen.”

Art. 11 (1) adds to this by calling on EU institutions to “give citizens and repre-
sentative associations the opportunity to make known and publicly exchange their
views [...]” and to “maintain an open, regular dialogue with representative associa-
tions and civil society. (2) Also, the European Commission is required to carry out
broad consultation” (3). In this context, Art. 11 (4) sets out the framework for the
ECL

8 B. Kohler-Koch & B. Rittberger, Debating the Democratic Legitimacy of the Enropean Union, (2007); A.
Heritier, ‘Elements of democratic legitimation in Europe: an alternative perspective’, Journal of Euro-
pean Public Policy 6 (1999) 2, 269-282.

9 See generally: J. Morison & Adam Harkens, ‘Principle of Participation’, in R. Grote, F.
Lachenmann & R. Wolfrum (eds), The Max Planck Encyclopedia of Comparative Constitutional Law, OUP
online, last updated June 2017.

10°'S. Smismans, ‘The constitutional labelling of the ‘democratic life of the EU: representative and
‘participatory’ democracy’, in L. Dobson & A. Follesdal (eds), Political Theory and the European Constitu-
tion (2004), 138-154.

11 Commission, ‘European Governance — A White Paper’, COM (2001) 428 final, O] C 287, 12 Oc-
tober 2001, 1.

12 Ibid, 28; see also: A. Alemanno, ‘Unpacking the Principle of Openness in EU Law — Transpar-
ency, Participation and Democracy’, Eurgpean Law Review 39 (2014), 72-90.
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It should be added that participation in a broader sense is also reflected in the
citizens’ rights as enshrined in Title V of the Charter on Fundamental Rights. They
include a passive and an active right to vote and stand as a candidate in elections to
the EP (Art. 39) and at municipal elections (Art. 40). The citizens’ rights in Title V
further contain rights to a good administration (Art. 41), to access to documents
(Art. 42) and to refer to the European Ombudsman (Art. 43) and the right to peti-
tion the European Parliament (Art. 44). Most of these rights first and foremost
concern individual concerns and can be even seen to primarily help to implement
and enforce the individual fundamental rights laid down in other parts of the Char-
ter. However, to some degree, they may also be used to raise issues of a more general
and public nature or to facilitate this. This is, why they are often named as partici-
patory elements in line with the ECL.

Summary

To sum up, the ECI is an important element of European democracy and partici-
pation. These two dimensions and the close relationship between them are often
signified by the term democratic participation. The various elements and mecha-
nisms for public participation have to be seen in context to properly assess the
overall record of the European Union in giving European citizens a say and to in-
volve them in the activities of the Union.






What kind of participatory instrument is the ECI?

Pablo Riguelme Vazquez”

Introduction: Identifying Problems

In the previous section, we have highlighted that the functioning of the EU is based
on representative democracy (Article 10.1 of the Consolidated Version of the Treaty
on the European Union,! hereinafter, TEU) and that the ensuing political represen-
tation has two dimensions: a governmental (or national) and a supranational one
(Article 10.2 TEU). To ensure legitimate representativeness, every citizen has the
right to participate in the political life of the Union. As well as in the Member States,
supranational political participation is mainly channelled through political parties (at
the European level, in the latter case). They “shall contribute to forming a European
political awareness and to expressing the will of the citizens of the Union” (Article
10(4) TEU).

Despite this broad, double representativeness, it is widely accepted that the EU
suffers from a democratic deficit that affects its legitimacy. Additionally, political
representation in the EU is facing nowadays, in the same way as many other Euro-

* Lecturer on Constitutional Law and European Union Law, University of Vigo, Spain. Email:
priquelme@uvigo.es.
! Consolidated Version of the Treaty on the European Union [2012] OJ C 326, 13-390.

DOT: https://doi.org/10.17875/ gup2023-2310
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pean representative democracies, a manifold crisis. This crisis, whose most promi-
nent manifestations are the rise of the so-called “populism”? as well as other polit-
ical transformations, has led to an increased recognition in countries of Europe
about the need to introduce legislative mechanisms or different models that will
facilitate “civil”3 together with “political” participation. Particularly in the EU, both
problems ignited some years ago a long-awaited debate on the state of democracy
in Burope, and particularly on how to make citizens feel their voices count.

The Treaties nowadays provide a strong legal basis for this objective. According
to Article 10.3 TEU: “Every citizen shall have the right to participate in the demo-
cratic life of the Union. Decisions shall be taken as openly and as closely as possible
to the citizen”. This disposition cleatly embraces forms of participation such as
those recognised in Article 39 (Right to vote and to stand as a candidate at elections
to the European Parliament) and 40 (Right to vote and to stand as a candidate at
municipal elections) of the Charter of Fundamental Rights of the European Union
(CFREU).* However, it is also consistent with the increasing interest in other par-
ticipatory democracy practices such as citizen’s dialogues (Article 11.2 TEU), public
consultations (Article 11.3 TEU)> and — the object of this workbook — the Euro-
pean Citizen’s Initiative (Article 11.4 TEU; hereinafter, ECI).

DO YOU KNOW THAT...

Since the mid-1990s, strengthening European civil society and involving it in
EU affairs has become a prominent topic. The common assumption is that civil
society is a remedy to the legitimacy crisis of the EU and, consequently, the
involvement of civil society is a main concern: ‘Civil society stood out among
other conceptual categories because, like the term movement, it incorporated
positive values such as morality, spontaneity and freedom’ [Mastropaolo, A.
(2008), ‘A democracy bereft of parties: anti-political uses of civil society in Italy’,
in: B. Jobert and B. Kohler-Koch (eds.), Changing Images of Civil Society. From Pro-
test to Governance, London: Routledge, pp. 35-36].

2 Secretary General of the Council of Europe, Annnal Report on the State of Democracy, Human Rights and
the Raule of Law in Europe — Populism — How strong are Europe’s checks and balances?, Strasbourg, 2017.

3 The Council of Europe Secretary General’s 2015 report has specifically recognised the “effective and
sustainable mechanisms for dialogue, consultation and co-operation between civil society and the au-
thorities at all levels” as important vehicles that are “allowing the participation of all individuals and
societal groups in democratic decision making”, see Secretary General of the Council of Europe, Szate
of Democracy, Human Rights and the Rule of Law in Europe. A shared responsibility for democratic security in Europe,
Brussels, 2015; see also 1. Rosenzweigova, V. Skoric & H. Asipovich, Civil Participation in Decision-Matk-
ing Processes. An Overview of Standards and Practices in Council of Eurgpe Member States, European Center for
Not-for-profit Law, Strasbourg, 2016.

4 Charter of Fundamental Rights of the European Union [2012] O] C 326, 391-407.

5> M. Katlsson, ‘A Panacea for Pan-European Citizen Participation? Analysis of the 2009 European
Citizens Consultations’, in E. Amna (ed.), New forms of citizen participation: normative implications (2010),
97-112.
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Prior the adoption of the Lisbon Treaty, the European Commission developed
several documents emphasizing the importance of public participation and
providing guiding principles for its implementation in practice. The White Paper
on European Governance adopted in 2001, for instance, highlights five princi-
ples of “good governance” in order to increase the legitimacy of the decision-
making processes.

The European Commission sought to ensure the implementation of this paper

by adopting in 2002 the General principles and minimum standards for consul-

tation of interested parties. These standards were organized around five areas:

a) providing clear content of the consultation process,

b) defining consultation target groups,

©) organizing awareness raising publicity and publishing the consultations
online,

d) defining time limits for the receipt of responses and acknowledging and

e) providing feedback on the contributions received.

It must be emphasised that many of the aforementioned debates focused on the
need to avoid shallow gestures that pretend to involve citizens in political decision-
making, but fail to really do so. Building on the problem of the false expectations,
for instance, some citizens’ movements argued that the ECI — presumably the key
innovation in participatory terms at EU level in recent years — risked falling into this
category. Despite being in place for more than a decade, no initiatives had led to
the level of change asked for. But does it really make any sense to claim that the
ECI has created false expectations?

In taking stock of the ECI and assessing whether it lives up to its democratic
ideal of empowering the citizenry of the EU, a broader perspective on democracy
and participation can be very useful. In particular, two questions are central to this
section.

1) What type of participatory instrument is the ECI?

2) And, more generally, what is to be expected of instruments such as the ECI
in terms of (a) citizens’ political awareness, (b) procedural transparency and (c) prob-
lem-solving capacity?®

Answering these questions requires an attempt to situate the ECI within a broader
range of possible democratic innovations that have a decidedly bottom-up dynamic

¢ For more details on these criteria to evaluate the ECI, see K. Jacobs, ‘The Promises and Pitfalls of
the European Citizens’ Initiative’, in D. Van Reybrouck ez al., The Malaise of Electoral Democracy and What
to Do About It (2014), 36-39.


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52001DC0428
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex:52001DC0428
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52002DC0704
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX:52002DC0704
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in terms of putting policy issues on the agenda. In other words, a basic conceptual
comparison of different decision-making procedures is the most suitable exercise at
this stage. To this purpose, we have no choice but to begin by establishing some
conventional definitions.

Clarifying Concepts: From “Political” to “Civil
Participation”

Even if only for our current purposes, we shall conventionally distinguish between
“political” and “civil” participation. Both can of course be considered forms of par-
ticipation in the democratic life of the Union (Article 10.2 TEU), but the former
(“political participation”) occurs only during times of election and has its more pal-
pable manifestation in the right to vote and to stand as a candidate at elections (arts.
39 and 40 CFREU). In a different vein, the latter (“civil participation”) takes place
in between elections during the various stages of development of policies and laws,
i.e., when public authorities aim to develop and adopt a policy document, strategy,
law, regulation, or any process where a decision that affects the public or a segment
of it is made. One could say that civil participation goes in parallel with classical
representative democracy, namely the processes which happen during free and fair
elections. Thus, civil participation has contributed to broadening the traditional no-
tion of “citizenry” by adding to it the engagement of individuals, NGOs and civil
society at large in decision-making processes by public authorities.

DO YOU KNOW THAT...

Civil participation in political decision-making shall be also separated from “po-
litical activities” in terms of direct engagement with political parties and from lob-
bying in relation to business interests. Since there are recent examples by countries
to limit participation by characterizing it as “political activities”, it is important to
distinguish between activities related to policy and decision-making processes and
outright political activities such as campaigning for a party, collaborating with it
or contacting its members. See for a classical scholatly perspective Verba, S., Nie,
N. H. & Kim, J. (1978), Participation and Political Equality. A seven-nation comparison,
Cambridge, CUP, 310-316.

Be that as it may, the European Center for Not-for-profit Law has warned that,
“the term ‘political activity’ is sometimes applied restrictively to limit NGO activities and ability
to voice opinions or criticism of actions by public anthorities. In terms of good practice, when
countries regulate political activities they explicitly list what is considered as ‘engagement in po-
litical activities’” [European Center for Not-for-profit Law (2016), Civil Participation
in Decision-Matking Processes. An Overview of Standards and Practices in Council of Eurgpe
Member States, May, 5].
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You can read more about this issue in:

a) Committee of Ministers of the Council of Europe, Guidelines for civil partici-
pation in political decision making, 27 September 2017,

b) Conference of INGOs of the Council of Europe, Revised Code of Good prac-
tice for civil participation in the decision-making process, October 2019;

¢) European Commission for Democracy Through Law (also known as “Venice
Commission”), Guidelines on Political Party Regulation, 2nd ed., 14 December 2020.

Both civil and political participation as well as political activities require an enabling
political and legal environment. This prerequisite for meaningful participation is
made up of a set of other fundamental rights. Among them we find freedom of
assembly and of association (Article 12 CFREU), freedom of expression (Article 11
CFREU) and the protection of human rights defenders.” In the words of the Sec-
retary General of the Council of Europe: “Freedom of assembly and freedom of association
are inexctricably linked to freedom of expression. Exercised together, they support an inclusive and
effective system of checks and balances, in which power is held to account. A guaranteed enjoyment
of these rights is a precondition for the active participation of civil society in decision making at all
levels of government” 8

Finally, paramount to both political and civil participation is the issue of eco-
nomic resources. The latter are needed to actively participate in decision-making
processes, because political parties, as well as NGOs, for instance, need resources
to cover costs related to the time their personnel spend attending official meetings,
writing comments, reaching out to constituencies or asking for feedback. They can-
not rely only on their own resources, so that they must be able to raise funds and
countries should facilitate a supportive (although differentiated) financing frame-
work.

7 Report of the Office of the United Nations High Commissioner for Human Rights, Factors that impede
equal political participation and steps to overcome those challenges, A/HRC/27/29, 30 June 2014.
8 Secretary General of the Council of Europe, supra note 3.


https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM(2017)83-final
https://search.coe.int/cm/Pages/result_details.aspx?Reference=CM(2017)83-final
http://rm.coe.int/code-of-good-practice-civil-participation-revised-301019-en/168098b0e2
http://rm.coe.int/code-of-good-practice-civil-participation-revised-301019-en/168098b0e2
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TO SUM UP

Enabling Environment

Representative Democracy Civil participation
Political (Electoral) Participation | Political Activities

Funding

Our Concern: to Involve Individuals and Organised
Groups Actively in Policy Formulation

Drawing on the INGO Code of Good Practice,’ we can identify three different
levels for civil participation. The first one, the access to information, enjoys the status of
a fundamental right (Article 42 CFREU) and will not be considered here. The sec-
ond level, consultation, has been taken into consideration in Article 11(3) TEU, but
its analysis is out of the scope of this workbook. We will just focus on the third one,
the active involvement of individuals and organised groups.

All these kinds of participation (access to information, consultation and active
involvement) can occur in the different policy phases. We can mainly identify three
phases, namely:

(1) developing laws and policies (policy formulation),
(2) implementing them (policy realisation), and
(3) monitoring their impact on the ground (policy learning).

The European Commission recognizes the importance of participation in all phases
by stating ‘the quality of EU policy depends on ensuring wide participation
throughout the policy chain — from conception to implementation”.1® We are only
interested in the first one because, on a preliminary basis, it is the one that shows
the clearest, strongest connection with the ECIL.

The policy formulation phase typically starts with the decision to introduce a new
policy (or regulation), or amend an existing one. During the process of setting policy
priorities, strategic planning or concrete drafting of the policy or regulations, public
authorities can include input from participation harvested through various levels
and mechanisms of participation. This way, the influence of other sectors of society,
such as the business sector, NGOs and other segments of society, is allowed.

9 Conference of INGOs of the Council of Europe, Code of Good Practice for Civil Participation in the
Decision-Making Process, CONF/PLE(2009)CODE1, 1 October 2009.

10 Commission, Towards a reinforced culture of consultation and dialogne - General principles and minimum stand-
ards for consultation of interested parties, COM/2002/0704, 11 December 2002.
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Instruments Designed to Promote Citizens’ Political
Participation

Although there is no common terminology in this field, we try below a simplified
classification of the instruments designed to promote citizens’ political participa-
tion. To this end, we will use information produced by the Research Center of Citizen
Participation | Institute for Democracy and Participation Research at the Bergische Universitit
Wuppertal in cooperation with the NGO Democracy International. These institutions
have created the “Navigator to Direct Democracy” platform. The definitions drawn
from this platform have, in turn, been grouped according to a downward empow-
erment criterion. This is based on the answers given to two basic questions:

1) Who activates the participatory mechanism?
2) Who makes the final decision and how much discretion is allowed?

Direct Democracy Mechanisms

Within the so-called “Direct Democracy Mechanisms” we mainly find the so-called
Popular or Citizens’ Initiative (with or without authorities counter-proposal) and
the Popular- or Citizen-initiated Referendum (also with or without authorities coun-
ter-proposal). In all cases, the procedure is initiated by a prescribed number of eli-
gible voters. These have the political right either to put their own proposal onto the
political agenda of a public authority (in most cases, a municipality) and to force
thereafter a popular vote on it, or to initiate a referendum so that the whole elec-
torate decides, for instance, whether a particular law should be directly enacted or
repealed. Within the framework of both processes, a representative public authority
is sometimes entitled to formulate a counter-proposal. Both the proposal and the
counter-proposal are then voted on at the same time by the citizens. When both are
accepted, the decision on whether the PI proposal or the authority's counter-pro-
posal is to be implemented can depend on either the number of positive votes re-
ceived by every proposal or the answer given to a specific settling question.

Plebiscitary Mechanisms

The “Plebiscitary mechanisms” entail a lower level of participation than those of
direct democracy. They can be activated in cases (Mandatory Referendum) provided
for in the law (gpe legis) or on the initiative of a representative authority (Authority-
initiated Referendum, Authorities’ minority Referendum, Veto-plebiscite and Au-
thorities minority veto-plebiscite).



https://www.direct-democracy-navigator.org/democratic_instruments/popular-or-citizens-initiative/legal_designs
https://www.direct-democracy-navigator.org/democratic_instruments/popular-or-citizen-initiated-referendum/legal_designs
https://www.direct-democracy-navigator.org/democratic_instruments/popular-or-citizens-initiative-and-authorities-counter-proposal/legal_designs?page=2
https://www.direct-democracy-navigator.org/democratic_instruments/popular-or-citizens-initiative-and-authorities-counter-proposal/legal_designs?page=2
https://www.direct-democracy-navigator.org/democratic_instruments/obligatory-referendum/legal_designs
https://www.direct-democracy-navigator.org/democratic_instruments/plebiscite/legal_designs
https://www.direct-democracy-navigator.org/democratic_instruments/plebiscite/legal_designs
https://www.direct-democracy-navigator.org/democratic_instruments/authorities-minority-plebiscite/legal_designs
https://www.direct-democracy-navigator.org/democratic_instruments/veto-plebiscite/legal_designs
https://www.direct-democracy-navigator.org/democratic_instruments/authorities-minority-veto-plebiscite/legal_designs?page=2
https://www.direct-democracy-navigator.org/democratic_instruments/authorities-minority-veto-plebiscite/legal_designs?page=2
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Bare Deliberative Mechanisms

Finally, within the “Bare Deliberative Mechanisms” we may include, amongst oth-
ers, the Deliberative Polling and the Agenda (setting) initiatives. As you will fully
understand after having read this workbook, the European Citizens' Initiative be-
longs to this latter category. Hence, it is essential to remember the rationale that
inspires it: #he active and direct participation of European citizens in formulating the EU's
policies is in each case mediated by its institutions. 1f we look back at the second questions
we deemed central to this section (What is to be expected of instruments such as
the ECI in terms of (a) citizen’s political awareness, (b) procedural transparency and
(c) problem-solving capacity?), citizens’ political awareness and procedural trans-
parency may appear as a plausible expectation. The question concerning an ECI’s
problem-solving capacity still remains open.



https://cdd.stanford.edu/what-is-deliberative-polling/
https://www.direct-democracy-navigator.org/democratic_instruments/agenda-setting-initiative/legal_designs

What is a European Citizens’ Initiative for






Purposes of an ECI

Mihaela Tofan™

In order to answer the question “what is a European Citizens’ Initiative useful for?”
we need to establish the purposes of European Citizen Initiatives, as a regulatory
framework and a method of action to directly include the populace in the legislative
procedure at European Union level.

The European Union, this wonderful institutional mechanism which connects
countries, nations and peoples, was born out of an economic cooperation mecha-
nism and evolved into its present genuine integrationalist status, which constantly
develops not necessary for the benefit of the states but for all the individuals living
in its territory and beyond.

The European Citizens’ Initiative (ECI) emerged from the idea to reinforce Eu-
ropean democracy by taking significant steps towards a Europe of the citizen and
for the citizen. European law is constantly developing in order to give the best pos-
sible protection to people’s individual and collective rights. Looking for precise
means to improve communication and cooperation between European citizens,
without consideration to their country of origin, trans-European participatory de-
mocracy seems to be the ideal solution in order to empower citizens with the means
of action to make their voices heard and considered.

* Professor (PhD), European Financial Law/Tax Law, Alexandru Ioan Cuza Univetsity of Iasi, Ro-
mania. Email: mtofan@uaic.ro.

DOT: https://doi.org/10.17875/ gup2023-2311
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The European Citizens’ Initiative is the first supranational instrument of direct
democracy as it creates an additional direct link between European Union citizens
and the institutions of the Union.! In the literature, the ECI is considered a signifi-
cant innovation for at least two reasons: it is the first example of a transnational
participatory mechanism relying on the mobilisation of individual citizens;? and it
has the potential to transform the existing relations between European civil society
and EU institutions. The ECI is also a powerful tool for changing EU law in ac-
cordance with the will and needs of its citizens.

There are citizens’ initiative mechanisms regulated in different constitutional
systems, such as American states (e.g., California) and in European countries (e.g.,
Portugal’ and Italy#) but until the advent of the ECI no such mechanism existed in
the international arena.”

Collective action by individuals in the European Union was encouraged from
the very beginning of European communities. Free movement and the unique in-
ternal market generated the framework and proved the efficiency of the joint ac-
tions, in comparison with the unilaterally developed projects. This manifested itself
at the beginning in business fields and it spread continuously to other areas of co-
operation like many social domains, culture, and public administration, etc.

Recently, EU legislative procedure has shown itself in need of a new approach,
a switch in its steps and mechanisms, to make it more responsive to the material
sources of law, so volatile in this century. The answers to this need is to actively
involve the subjects of law in the regulatory phase, to let them participate in the
procedures, and to offer them the precise mechanisms needed to obtain the correct
legal mechanisms for pressing topics.

The main goal of the European Citizens’ Initiative is to empower citizens to
take an active part in EU policy making. Those who are determined to take action
on a particular issue have the chance to create a citizens’ initiative and influence the
European Commission’s legislative initiative by putting the particular proposal for-
ward for new EU legislation on that issue.

Beyond identifying the general goal of the ECI, i.e., to actively involve the citi-
zen from different EU member states in participating in this regulatory procedure,

1 L. Bouza Garcia, V. Cuesta-Lopez, E. Mincheva, D. Szeligowska, ‘The European Citizens’ Initia-
tive — A First Assessment’, College of Europe, Bruges Political Research Papers No. 24, 2012.

2 B. Kaufmann, The European Citizens’ Initiative Pocket Guide, Green European foundation, Belgium,
2012.

3 Legislative Initiative by Citizens in Portugal, 4 June 2003, available at https://www.pat-
lamento.pt/sites/ EN/Patliament/Documents/LeilniciativaCidadaosEN.pdf.

4V. Cuesta Lopez, ‘A Comparative Approach to the Regulation on European Citizens’ Initiative’,
Perspectives on Enropean Politics and Society Vol. 13/3 (2012), 257-269.

5> L. Bouza Garcia, “The Significance of the European Citizens’ Initiative for Pan-European Partici-
patory Democracy’, International IDEA Sweden (2013), 6.


https://www.parlamento.pt/sites/EN/Parliament/Documents/LeiIniciativaCidadaosEN.pdf
https://www.parlamento.pt/sites/EN/Parliament/Documents/LeiIniciativaCidadaosEN.pdf
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the relevant literature on the ECI distinguishes various purposes for the use of this
instrument by citizens,® according to their main interest regarding regulation on a
particular topic and also to the interests of the ECI organisers, such as:

Gas pedal ECI, which consists of using an ECI to accelerate a direction of
action within the EU law, where such citizens are not happy with the relatively slow
pace of action of European legislation.

An example for this particular type of ECI is, in our opinion, the initiative
“VOTERS WITHOUT BORDERS, Full Political Rights for EU Citizens”. The
proposal aimed at strengthening the existing rights of EU citizens to vote and stand
in European and municipal elections in their country of residence and new legisla-
tion to extend them to regional, national elections and referendums.

The main objectives were to:

e Remove barriers to voter registration of EU citizens both to vote and
stand in European and local elections either in their country of resi-
dence or origin.

e Reaffirm Universal Suffrage as a fundamental right and value. EU citi-
zens should have the right to choose whether to vote in their country
of residence or origin for all elections and referendums.

e Research the impact of such genuine Europeanization of voting rights,
the necessary safeguards, and how they could include third-country na-
tionals.

These reforms were meant to remove a stain on European democracy and create
a space for transnational politics. The collection of votes for this ECI closed on the
11th of June 2022 and unfortunately, it was not successful.

Brake pedal ECI, when use of an ECI is intended to stop ot to delay a certain EU
proposal which is not so popular among European citizens.

The ECI entitled Freedom to share is an example of brake pedal ECI, the de-
clared objectives aiming at legalising sharing — via digital networks, for personal use
and non-profit purposes — of files containing works and other material protected
by copyright, related rights and sui generis database rights. The intention was to
strike a balance between the rights of authors and other rights holders and the uni-
versal right to science and culture. The proposal was withdrawn on the 23rd of June
2022, its expressed goals being considered, eventually, in contradiction with the Eu-
ropean rule of law in force (details about this ECI procedure are available at
http:/ /www.freesharing.eu/).

Improving tool ECI, when using the ECI helps to improve or correct existing
legislation, according to European citizens’ petceptions on a particular topic.

¢ B. Kaufmann, supra note 2, 18-25.


http://www.freesharing.eu/

34 Mihaela Tofan

One of the ongoing ECI procedures particularly illustrates this feature (i.e. to
improve the existing regulation), aiming at excluding livestock farming from a list
of activities eligible for agricultural subsidies and include ethical and environmen-
tally friendly alternatives, such as cellular agriculture and plant proteins. At the same
time, the incentives for the production and sale of plant-based products and those
made using cellular agriculture are to be cancelled.

This ECI is named End The Slaughter Age and the available campaigning web-
site is https://www.endtheslaughterage.eu/. The collection of supporting votes is
ongoing until the 5th of June 2023.

Negotiating tool ECI, when the mechanism is used not necessarily with the in-
tention to modify the law, but above all to allow the expression of discontent at a
higher level of influence, thus determining a change in EU regulatory policy.

An example of this type of ECI is Stop Finning — Stop the trade, which collected
1.119.996 valid signatures. This proposal aims to extend the scope of Regulation
(EU) No 605/2013 on the trade of fins and therefore ask the Commission to de-
velop a new regulation, extending “fins naturally attached” to all trading of sharks
and rays in the EU. The removal of fins on board of EU vessels and in EU waters
is prohibited and sharks must be landed with their fins naturally attached, yet the
EU is among the biggest exporters of fins and a major transit hub for the global fin
trade. The EU is a major player in the exploitation of sharks and as inspections at
sea are scarce, fins are still illegally retained, transshipped, or landed in the EU. The
ECI aims to end the trade of fins in the EU including the import, export and transit
of fins other than if naturally attached to the animal’s body.

Catalyst ECI, which means using the ECI process to build broad alliances across
the EU, creating trans-European networks of citizens that can be easily activated to
balance a specific initiative, even when an ECI procedure will not be successful.

This type of ECI is illustrated by the ongoing procedure for Stop (((5G))) - Stay
Connected but Protected, whose deadline for collection of votes is on 1 March
2023. The declared objectives of this ECI are to protect citizens and the environ-
ment from the threats 5G deployment is putting our rights to a healthy environ-
ment, freedom and privacy at stake.

Canvasser ECI, which means using the ECI as an opportunity to make a group or
a particular person better known in the public sphere and therefore spread their
message.

This ECI can be illustrated by the 7th submitted initiative Save bees and farmers!
Towards a bee-friendly agriculture for a healthy environment, that collected
1.054.973 valid signatures. The declared objectives are to protect bees and people’s
health by calling on the Commission to propose legal acts to phase out synthetic
pesticides by 2035 in order to restore biodiversity, and to support farmers in the
transition. The proposal is aimed at:


https://www.endtheslaughterage.eu/
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e phasing out synthetic pesticides in EU agriculture with 80% by 2030,
starting with the most hazardous, to become free of synthetics by 2035;

e restoring natural ecosystems in agricultural areas so that farming be-
comes a vector of biodiversity recovery;

e reforming agriculture by prioritising small scale, diverse and sustainable
farming, supporting a rapid increase in agro-ecological and organic
practice, and enabling independent farmer-based training and research
into pesticide- and GMO-free farming.

The aim is to reduce (eliminate) the use of pesticides in agriculture, while the
indirect goal is to promote apiculture and raise the profile of apiarists in the public
sphere.

While the six types of ECI presented above exist in law and are supported by
current examples, the above list should be considered more as exemplifying the
indirect goals of the ECI, than the direct aim of the ECI, which was to create a
method of launching and developing participatory democracy within the EU. The
involvement of European citizens in the legislative procedure at EU level is a strong
expression of the EU model if participatory democracy and this purpose was pat-
tially achieved, as relatively soon after the ECI system coming into force, various
means for upgrading the procedure and the scope of the ECI were being consid-
ered. Raising the awareness of European citizens as to the possibility of initiating
effective legislative procedures is important for achieving the general purpose of
regulating ECI procedure and our students are the best means we have to dissemi-
nate this message to the wide family of Europeans. Such a course as this one and
the exercise of building together with colleagues from other universities in EU a
particular proposal will expand both the knowledge and the use of the ECI in the
following years.






What is an ECI for? Views from Students

Fernando Borges *

During the "ECL: From A to Z” Project, the students participated in an ECI e-
learning course with 8 modules. As part of an evaluation in the 8 module, all the
participants were invited to think up a slogan to promote the use of the ECI by
citizens. This activity showed what the view of the students on “What is an ECI
for?” was. The analysis of the slogans carried out by the students showed how they
interpret the goals of the ECI and their role in the EU landscape.

The slogan had to convey the importance of the ECI as an instrument of direct
democracy and communicate the relevance of its strategic use. Students could use
oral, written or sign language, verbal and non-verbal communication and present
the slogan in two different supports (text, audio, video, prototype, map, performa-
tive arts, etc.). They had to explain the idea behind the slogan they had created, the
message it wanted to convey, the emotions it aimed to catalyse, the attitudes it ex-
pected to initiate.

There were two e-learning courses during the period of the project. In the first
edition, a total number of 71 students participated and 51 submitted a slogan. In
the second edition, 47 slogans were submitted. The slogans had to be presented in
at least 3 European official languages, but for this chapter, we will use only the
English version:

Some of the slogans were presented with images. They were among the award-
winning slogans, chosen by the tutors on the ECI course:

* Researcher at University of Coimbra Institute for Legal Research (UCILeR), Faculty of Law of the
University of Coimbra. Email: fernando.borges@ij.uc.pt.
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https://doi.org/10.17875/gup2023-2312
mailto:fernando.borges@ij.uc.pt

38 Fernando Borges

J J PR
- - 4
Don't be a spectator, use your
- power to sha))e the future of the EU!
- /

n active part

Py ”,'- o\ws‘ irit iat iVQ 4 NG in EU policy making

> = s
p i e
8?0 A powerful tootto-express

. your convictions and\ma'lie
&* sure that these are taken into
\ . consideration!

e
X
. ,\\.,"_,.,,.|‘:."'____ﬁ_
<8 &
My W
Figure 1. Stogan by Inés Cardoso,University of Figure 2. Slogan by Rusxcandra Agache, University
Coimbra of lasi

European
Citizens'
T EE

Each for Us

Make your voice m
heard to shape

our community!

Be part of our democracy,
be part of our journey!

Figure 3. Slogan by Dorothé Sartorious, University of Gattingen



What is an ECI for? Views from Students 39

*x T Kk

X EUROPEAN *
% CITIZENS' *
& INITIATIVE

* 5 *

Today is the day YOU take action
and make the world a better place.
Today is the day YOU make a

difference.
Today is the day YOU become a

hero. ” ]H[

’n}
MINL

ore
https://europa / itiz nitiative/_e

Figure 5. Slogan by Luiz Faria, University of Coimbra



40 Fernando Borges

Based on the slogans presented, there is a clear indication that the citizenship aspect
is fully understood. Notwithstanding the indirect associations, four slogans cited
the democratic importance of the ECI, even clarifying the importance of the ECI
as a tool for the EU’s democratic system. Within the same spectrum, there were
slogans that underlined the idea of dialogue between citizens and EU institutions
and the active role people play in politics.

Very close to the idea of dialogue is the issue of participation. Many slogans,
directly or indirectly, referred to the ECI as a form of having the citizen’s voice
heard and the opportunity for an active involvement in EU matters. The students
understood the two-fold opportunity that the ECI offers as a democratic instru-
ment: people can propose the topics to be addressed and they are also invited to
assemble around common goals and needs. Thus, for democratic purposes the
voice must be coupled with active participation to work, as a slogan highlighted:
“The ECI gets people together to speak up and participate in European legislation”.

With the ability to rally people comes the power to change things. As such, the
students also saw the ECI as a tool for empowering people, that is, at arm’s length
to the EU-Citizen. And with power comes the chance to shape the future, build a
better Europe or change things in the present. The idea of power and moving things
forward in the EU was clearly expressed in the slogan “Be an engine for the Euro-
pean Union”.

All in all, if we take the students’ views in order to answer the question “What
is the ECI forr”, there is no doubt that it is to strengthen the democratic system, by
means of more participation. The ECI is a channel to hear the people’s voices but
with an important filter of collaboration between people that need to work together,
based on shared values and goals for the benefit of a better future for the European
Union landscape.



Political Participation as Democratic Training: The
case of the ECI and the broader ecosystem of
European engagement tools

Hendrik Nahr

In 2004, the German Punk-Rock band Die Arzte sang “Es ist nicht deine Schuld, dass
die Welt ist, wie sie ist. Es wdr'nur deine schuld wenn sie so bleibt”.! Broadly translated, it
means that “it is not on you that the world is how it is — but it would be on you if
it does not change”. In fact, the same counts for Europe. How Europe has been
built so far is not the responsibility of most of us — especially the younger genera-
tions. But how we take it from here lies in our hands. This counts even more with
increased citizenship rights in the EU - and more and more political competences
at European level.

To enable the change that we want to see in Europe, the European Citizens’
Initiative (ECI) establishes an important tool. Since 2012, many citizens have or-
ganised Initiatives and even more signed them. With the introduction of the ECI,
people were empowered to make their voice heard in Europe. Crucially, this em-
powerment also came with a substantive democratic learning exercise. Based on
that, it is relevant to better explore (1) the link between participation and democratic
skills. The case of (2) the ECI is of particular interest in that regard. At the same
time, it is not the only way to engage at the European level. Already today, one finds
a whole ecosystem of participation in the EU that stimulates democratic action.

*EU Public Affairs Manager at Make.org. Email: hendrik.nahr@make.org.
1 Die Arzte, Deine Schuld (2004), Hot Action Records.
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Therefore, it is relevant to investigate, (3) how innovative democratic tools would
not only strengthen participation in Europe but also contribute to raising demo-
cratic skills in the EU. Finally, to summarise, (4) the need for an ongoing democratic
reinvention is discussed in this contribution.

Participation as a way to gain democratic skills

Democratic skills can be gained in many different ways. As it is stated by Schu-
gurensky and Myers, “citizenship education is a vast field that includes a wide range
of philosophical, political and ideological perspectives, and of pedagogical ap-
proaches, goals and practices”.2 This diversity highlights the notion that defining a
single method to strengthen democratic skills is impossible. To break down this
vast field, this thought piece makes use of the distinction that was applied by
Mozxon: he draws a line between “formal learning” and “experiential learning”. In
the context of this contribution, those categories will be translated into conscions and
unconscions learning.

Cases in which citizens either take the deliberative decision to learn more about
engaging politically, or where they are confronted with it (e.g. by teachers) can be
considered as conscions ways of learning. Some may call it “classic citizenship educa-
tion”, as it is for example also put forward by the Council of Europe* and many
other actors on all administrative levels in Europe. Moxon writes that in those cases,
“the teacher is the expert in the topic and their role is to give knowledge to the students.”’> This
way to gain democratic competences is very relevant and important. Yet it should
not be the focus of this thought piece.

More relevant at this point is what should be considered as #nconscions education:
learning by doing. By engaging with a tool provided for democratic participation,
citizens gain important skills. Those are not only directly applied, but also assessed
based on the experience gained. Again, referring to Moxon, it means that “wsing the
experiential learning method, they would start by launching the campaign, and then learning from
whatever successes and failures might happen’”.¢ Investigating the potentials of global citi-
zenship, Brunell carried out interviews that “reveal[s] the close connections among interest,

2 D. Schugurensky & J.P. Myers, Citizenship education: Theory, research and practice, in Encounters
on Education, Jounral of the Theory and History of Education International Research Group Vol. 4 (2003), 1-
10.

3 D. Moxon, Skills Development for Patticipation, available at https://participationpool.eu/de/re-
soutce-category/ youth-participation/understanding-patticipation/ skills-development-for-participa-
tion/.

4 Council of Europe, Competences for life in democracy, available at https://www.coe.int/en/
web/education/competences-and-qualifications.

5> D. Moxon, supra note 3.

¢ D. Moxon, supra note 3.


https://participationpool.eu/de/resource-category/youth-participation/understanding-participation/skills-development-for-participation/
https://participationpool.eu/de/resource-category/youth-participation/understanding-participation/skills-development-for-participation/
https://participationpool.eu/de/resource-category/youth-participation/understanding-participation/skills-development-for-participation/
https://www.coe.int/en/web/education/competences-and-qualifications
https://www.coe.int/en/web/education/competences-and-qualifications

Political Participation as Democratic Training 43

knowledge, and action and how these lead to a feeling of global citizenship”.7 Again, the close
link between action and learning is highlighted in that context. On top of that,
Salzano described experiential learning by emphasising that “on one side, it facilitates
students’ involvement, who find themselves reflecting on issues that affect them personally. On the
other hand, leading students through a path of discovery that start from everyday place or situations,
allows them to become familiar with the values and principles of the democratic process and to
understand the meaning and usefulness of citizenship itself’.8

In short, many findings point on a strong link between participation and acquir-
ing democratic skills. But how does this theory translate practically? To answer this
question, two examples will be considered: the first one is (probably) the most
prominent figure of Fridays for Future Germany: Luisa Neubauer. Today, she is a
well-known public person. Reflecting on the early days of her activism she shared
her view that “7 was a long way, and 1 am bappy that so many other people take shorteuts. 1
would say about balf a year. I then started and was looking out for what exists (to engage in)”.”
Later in the interview, she then describes how she got increasingly engaged in dif-
ferent activist activities - until eventually becoming a largely established part of Ger-
man political life. In short: the action of engaging does not only lead to societal
progress, but is also an important learning adventure for citizens to increase their
democratic skills.

The second example is the project “WeEuropeans”. It was carried out in 2018
ahead of the European elections. Citizens were approached en masse with an online
consultation and asked about “concrete steps to reinvent Europe”.10 1.7 million
people participated in the initiative. Many of them had indeed not been politicised
before. Yet, the consultation platform provided them with a chance to engage and
to be part of a democratic project. The diversity of backgrounds of the people that
shared the most successful ideas show that the activating element worked well for
many people: novel ways of engagement were applied and new thoughts were trig-
gered. Bearing in mind the experimental learning experiences and the #nconscions ap-
propriation of democratic skills, it can be concluded that here too, participation
triggered learning experiences by opening new doors.

To sum up, those two examples, which could easily be extended to many more,
show that beyond #eaching about citizenship rights, applying them is an important

7 L. Brunell, Building Global Citizenship: Engaging Global Issues, Practicing Civic Skills, Journal of
Political Science Education 9 (1) (2013).

8 R. Salzano, “The Role of Experiential Learning In Citizenship Education: Lessons From The Field’,

Proceedings of the 2nd International Conference of the Journal Scnola Democratica, Reinventing Edncation Vol. 1

(2021): Citizenship, Work and The Global Age.

9 Deutschland 3000 (14 December 2021), Luisa Neubauer, wann witst du zynisch?, Podcast, available

at https://www.ardaudiothek.de/episode/deutschland3000-ne-gute-stunde-mit-eva-schulz/luisa-neu
bauer-wann-wirst-du-zynisch/funk/95782180/.

10 Civico Europa & Make.otg, We Enrgpeans: An unprecedent civic initiative to reinvent Enrope. Final Report
— October 25th 2019, (2019).
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educational element, too. This is yet another reason why citizens’ rights to partici-
pate must be ensured — including more than just in elections. It was shown that
taking part in the political process strengthens democratic learning. For this, how-
ever, citizens have to be provided with the option to do so. This is where the ECI
plays an important role.

Democratic skills and the ECI

Beyond its extremely relevant role of making for change and bringing along new
ideas to the public debate, the ECI can also be considered as an instrument that
supports and strengthens the democratic skills of European citizens. Here again,
the two above-mentioned aspects should be considered: conscions and unconscions
learning.

Conscious. Indeed, there are tools in place that proactively provide learning expe-
riences on matters related to the ECIL. In that context, the European Commission's
portal on the ECI must be highlighted, including the extensive FAQ section. Be-
sides this, the ECI Forum (operated on behalf of and under contract to the Euro-
pean Commission) is a valuable resource, too. At the same time, further initiatives,
such as the ECI A to Z, also provide meaningful material for citizens. In short:
different sources provide the way to consciously learn more about the ECL

Unconscious. Beyond that, engaging with the ECI can also be an important source
of democratic skills to many Europeans. As one of the organisers puts it in a testi-
mony on the ECI Forum, “basically, everyone can start such a European citizens' initiative,
becanse 1 had no idea about politics or the instrument before 1 started the European citizens'
initiative’. "1 This revelation establishes a great example of wnconscions learning: not
only does the opportunity to engage provide a way to bring about long-term societal
change, it also helps one to become a student of democratic skills, as well as an
advocate for them.

Considering the large number of people that have engaged with an ECI, this
finding is extremely relevant and significant. By 2022, 763 individual organisers!?
were recorded. There is little doubt that, just like the example cited above, they not
only learnt more about citizen participation, but also acted as advocates for it. On
top of that, the citizens that signed an ECI also engaged in the democratic process,
which can also be considered to be a learning experience. By July 2022, 11,942,119
citizens had signed initiatives that were either answered or were (at that moment)
under verification.!? That indicates that the total number of people who signed any
ECI must be even higher. Therefore, it is valid to assume that more than 11 million

11 European Citizens’ Initiative Forum, TLearning by doing, with passion’, available at https: //eu-
ropa.cu/ citizens-initiative-forum/learn_en.

12 European Citizens’ Initiative Forum, Infographic, available at https://europa.cu/ citizens-initiative-
forum/sites/default/ files/2022-05/ECI_Infographic_2022.pdf.

13 Official information of the website of the European Citizens’ Initiative.
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citizens engaged with an ECI as signatories. That provides for an important and
substantive part of democratic life and citizenship competences in Europe.

Again, it must be stated that, on the one hand, the first and most important
function of an ECI is to bring along societal change rather than to raise democratic
skills. (Nonetheless, it is an important part that should also be considered.) On the
other hand, democratic education should not stop and limit itself to the wuconscions
ways of learning. Still, it is an important way that is worth taking into account.

Further potential in the European ecosystem of
participation

The examples above have shown that diversified avenues to engage help to raise
democratic skills. As a consequence, that indicates that more engagement tools
would lead to more ways for people to promote change, and will also increase civic
competences. Indeed, the OECD stated in the 2021 trust in government report that
“govermment’s actions to strengthen individuals’ ability to participate in politics, and improve per-
ception of meaningful opportunities to participate among those who are sceptical, will help to inprove
trust in government’ 14 Surely, the factor of “trust in government” is different from
participating in democratic life more generally. Still, the underlying message remains
substantially in line with previous findings: by enabling more citizens to participate,
the whole polity will be enriched.

When discussing (new) avenues to politically participate in Europe, the Confer-
ence on the Future of Europe (COFOE) must, of course, be considered. Especially
when it comes to online participation, many important lessons can be learnt from
the COFOE experience: two of them being that massive outreach is relevant and
that balanced participation is important. In fact, both points are also relevant for
the ECI. Looking at the demographics of the COFOE online platform in the mid-
term report, certain countries, genders and ages appear to be overrepresented.!®
One clear challenge must be drawn from this: how do we activate people that are
not engaged yet ensure more balanced representation? The question of creating
civic experiences for everyone to have a say (and to benefit from the wnconscious
education that was previously discussed) is highly relevant in that context.

4 OECD, Building Trust to Reinforce Democracy: Main Findings from the 2021 OECD Survey on Drivers of Trust
in Public Institutions, (2022).

15 Conference on the Future of Europe, ‘Multilingual Digital Platform of the Conference on the Future
of Europe — Interim Report’, (2021), available at https://cultureactioneurope.org/files/2021/09/
FirstInterimReport.pdf.
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Focusing on the European level, this could, on the one hand, lead to further
development of the ECI. In fact, some voices are already pushing for that,!¢ even
after its reform in 2019.17 On the other hand, it also points to the value of exploring
new modes of participation generally. With the overall development of society and
technology, there is more potential to exploit.

Constant reinvention will keep democracy alive

In this light, it appears valuable to further diversify the ecosystem of participation
in Europe. Special focus should be put on ongoing engagement activities between
elections. Novel ways for citizens to engage should be user-friendly and fit in with
their everyday life realities and habits.!8 Such new modes would then enable more
people to engage and diversify the pool of participants. As a consequence, besides
creating a more citizen-centric EU, it would also trigger more ways of (conscions and
unconscions) democratic learning.

The EU did not shy away from the brave step of introducing the ECI in the
treaty of Lisbon in 2007!° and launching it in 2012. Today, it is an established in-
strument in the EU participation toolbox. Yet, democratic innovation should never
stop. Societal and technological progress must be constantly considered, when re-
flecting on the way to create a democratic future. As outlined above, this could lead
to a more future-proof ECI on the one hand, and the introduction of novel modes
of participation in the EU on the other. Opening new avenues for people to engage
politically will not only bring about societal progress, but also increase the level of
democratic skills generally.

By the end of the song quoted in the first paragraph of this thought piece, the
band sings: “Darum lass sie Deine Stimme horen, weil jede Stimme 2ablt)’? (translation:
“so, let them hear your voice, because every voice counts”). While it is indeed up to
citizens to raise their voices, it is up to policymakers and administrations to diversify
the provided channels to do so - for people to make a change and to gain new
democratic skills.

16 C. Berg & T. Hieber, “The European Citizens Initiative is now at a crossroads — The Member States
can show which path to follow in the Future’, EUI transnational democracy blog, (2021).

17 Regulation (EU) 2019/788 of the European Parliament and of the Council of 17 April 2019 on the
European citizens' initiative (Text with EEA relevance.) [2019] OJ L 130.

18 F. Grazian & H. Nahr, Next Level Participation: Citizen-Driven E-Democracy Tools, (2020).

19 Treaty of Lisbon, [2007], OJ C 306.

20 Die Arzte, supra note 1.



What is an ECI for?

Anastasia Karatzia*

Is the ECI an instrument to influence EU legislation? Is it a procedure used to steer
EU policy towards a specific direction? Is it a platform to encourage dialogue and
debate on a particular subject matter? Or is it, perhaps, an instrument targeted to-
wards enhancing a sense of denzos and community among EU citizens?

This brief contribution targets the question of the purpose of an ECI by looking
at the ECI’s revised legal framework and specifically what happens after an ECI has
collected one million signatures. It does not purport to give a comprehensive an-
swer to the question posed, but rather to offer a starting point for discussion re-
garding the EU legislators’ perspective on the purpose of the ECI, and the future
of the ECI in light of the recently adopted legislation that governs the ECI proce-
dure (Regulation 2019/788, from here on ‘New ECI Regulation’).

The initial legal framework of the ECI consisted of Regulation 211/2011, which
described the ECI as a procedure affording citizens ‘the possibility of directly ap-
proaching the Commission with a request inviting it to submit a proposal for a legal
act of the Union for the purpose of implementing the Treaties (...)" (Preamble,
para.l). In 2019, Regulation 211/2011 was replaced by Regulation 2019/788 (New
ECI Regulation). The New ECI Regulation explicitly refers to the ECI as a aitizens’
right rather than a procedure; it states that ‘[tlhe Union's citizens are granted the right
to approach the Commission directly with a request inviting it to submit a proposal
for a legal act of the Union for the purpose of implementing the Treaties’ (Recital
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1 of the Preamble). It is on the basis of this right that the ECI ‘contributes to en-
hancing the democratic functioning of the Union through the participation of citi-
zens in its democratic and political life’. This change in the wording of the Regula-
tion corresponds to the emphasis placed by the European Court of Justice (ECJ)
on the nature of the ECI as a citizens’ right. In both cases that reached the EC]J (i.e.
Case T-450/12 Anagnostakis v Commission and Case T-561/14 One of Us v Commission),
the Luxembourg judges referred to the citizens’ right to submit an ECI.

The Preamble, however, balances out the emphasis placed on the character of
the ECI as a right to participate in the EU political life. It states that the ECI should
be seen as part of a bigger collection of means by which ‘citizens may bring certain
issues to the attention of institutions of the Union’ such as dialogue with repre-
sentative associations and civil society, consultations with concerned parties, peti-
tions to the European Parliament, and applications to the Ombudsman. According
to the New ECI Regulation, in the process of bringing issues to the attention of EU
institutions, the ECI is also meant to be ‘a tool to foster debate’ (Recital 5).

It appears from the above overview that the EU institutions have defined the
purpose of the ECI as allowing citizens to approach the Commission with a legis-
lative request and to foster debate on the issues that form the subject matter of an
ECI. In light of this purpose, the Regulation makes procedural changes to the way
in which an ECI is submitted, collects signatures, and receives the response of the
EU institutions. We will not go into the detail of all these changes. Instead, in an
attempt to decipher the purpose that the EU legislators have attributed to the ECI,
we will focus on the way in which the New ECI Regulation has modified the ‘fol-
low-up’ stage of an ECI, meaning the stage that comes after the ECI has collected
a minimum of 1 million signatures.

With regard to the follow-up stage of an ECI, the Preamble of Regulation
211/2011 obliged Commission to examine the ECI and to set out its legal and po-
litical conclusions separately. The Commission had three months to set out the ac-
tion it intended to take in response to the Initiative and explain the reasons for its
intended action or inaction. In the meantime, the organisers were entitled to present
their initiative at a public hearing at the European Parliament, with the participation
of the Commission and other EU institutions and bodies that wished to participate.
Six initiatives have gone through this process so far: ‘Water and sanitation are a
human right!’; One of us ; Stop vivisection ; Minority SafePack ; Ban glyphosate ;
and, End the Cage Age. One other ECI has completed the signature stage (Save
bees and farmers).

The New ECI Regulation maintains the public hearing at the EU level. In a
notable change, the Regulation places the responsibility of organising the public
hearing to the European Parliament, which is now required to ‘ensure a balanced
representation of the interests of relevant stakeholders, including civil society, social
partners, and experts’ (Article 14). The Council is also mentioned for the first time
in this process, as an EU Institution that should have the opportunity to participate
in the hearing to guarantee ‘its inclusive character and further its public interest’
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(Preamble 20). Beyond the responsibility for the public hearing, the European Par-
liament is also formally given an oversight role: it should assess the political support
for a valid initiative after the public hearing (Article 14), and the Commission’s re-
sponse to the initiative (Article 16).

After the public hearing, and within six months of the publication of the initia-
tive, the Commission has to publish a Communication with ‘its legal and political
conclusions on the initiative, the action it intends to take, if any, and its reasons for
taking or not taking action’ (Article 15). The Communication must be made public
and must be notified to the organisers, to the European Parliament, the Council,
the Buropean Economic and Social Committee and the Committee of the Regions.
The New ECI Regulation adds a requirement for the Commission to include a time-
line for any actions it intends to take as a response to the Initiative.

One key observation that can be made from the above with regard to the ob-
jectives of the ECI to allow citizens to approach the Commission with a legislative
request and to foster debate is the increased role of the European Parliament in the
follow-up stage of the ECI. As the institution representing EU citizens, the Euro-
pean Parliament has been involved with the ECI from the very eatly stages of the
ECI’s life. For instance, the European Parliament formally supported the first suc-
cessfully submitted ECI by adopting a Resolution calling on the Commission to
take further action on the objectives of the Initiative. The New ECI Regulation
solidifies this involvement by giving the European Parliament a role in the organi-
sation of the public hearing, the assessment of the ECI after the public hearing, and
the accountability of the Commission in propetly responding to ECI organisers. In
this way, the ECI’s legislative framework strengthens the link between citizens’ rep-
resentation in the EU (through the elected Members of the European Parliament -
MEDPs) and citizens’ participation in EU law-making (through a successfully sub-
mitted ECI).

An example of the European Parliament’s involvement can be seen in the fol-
low-up of the ‘End the Cage Age’, which is the latest ECI to have collected the
required number of signatures. After attending the ECI’s public hearing, the Euro-
pean Parliament debated the ECI in Plenary and adopted a Resolution asking the
European Commission to act on the proposals of the ECI. This follow-up action
of the European Parliament might have contributed to the Commission’s response
to the ECI: in June 2021, the Commission announced in its Communication to the
organisers that it intends to put forward a legislative proposal to achieve the goals
of the ECI. According to the text of the European Parliament’s Resolution, MEPs
took into consideration ‘the importance of the ECI in shaping EU policy initiatives
and developments’ as well as ‘the lack of action to follow up previous successful
ECIs’.

The role of the European Parliament becomes even more important when we
consider the status of a successful ECI proposal in legal terms. Legally, the ECI is
not binding on the EU institutions. As such, the European Commission is not
bound to propose legislation or any other policy measures as a response to an ECIL.
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It has the discretion to refuse to act on an ECI altogether, as long as it examines it
propetly (i.e. based on the principles of good administration) and explains the rea-
sons behind the decision to refuse to act. This status of a successfully submitted
Initiative was clarified by the ECJ in the case of Puppinck and Others v Commission
(Case C-418/18 P), where the Court stated that the ECI is designed to invite the
Commission to submit a legislative proposal rather than to oblige the institution to
do so.

According to the ECJ, the non-binding nature of the ECI does not deprive it of
its added value as a participatory instrument, which lies in the ‘possibilities and op-
portunities that [the ECI] creates for Union citizens to initiate debate on policy
within the EU institutions without having to wait for the commencement of a leg-
islative procedure.” As explained in this short contribution, the stronger involve-
ment of the European Parliament, the inclusion in the public hearings of relevant
stakeholders representing various interests, as well as the potential engagement of
other EU institutions and bodies with the process of following-up an ECI facilitates
the possibilities and opportunities that the ECI creates.



Virtuosities and Shortcomings of the ECI

Carmen Montesinos Padilla*

Democratic Deficit, European Citizens’ Initiative and EU
Policies

Since its origins, one of the most repeated criticisms of the European project has
been its weak democratic legitimacy. Democracy constitutes the central means for
legitimising political power. Consequently, underlying most of the measures pro-
posed and adopted so far in the fight against the European Union’s (EU) well-
known democratic deficit is the ambition to provide political weight to citizens’
opinions.

Traditionally, policy-making at the EU level has remained far removed from the
understanding, participation and control of European citizens. It was made clear in
the 2001 White Paper on European Governance and the preparatory document for
the recent Conference on the Future of Europe. Both documents focused on citizen
disaffection and the lack of public confidence in European public representatives.
Furthermore, it explains the continued commitment to bringing citizens closer to
the decision-making processes at the EU level. This aim has been incorporated into
measures relating to the European Patliament (EP) and the European Commission
(EQC).

In the first case, we can think of the organisation of the election of the EP’s
members by universal suffrage, the gradual increase in the EP's decision-making
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powers to the point of occupying the position of co-legislator, and even the more
recent push for the creation of genuine transnational lists of candidates. But, in
addition, there is no lack of measures that, with the same objective, have focused
on the EC. Let us recall, in this case, the promotion of the (unconsolidated)
Spitzenkandidaten system for the appointment of its president. In short, the recog-
nition of Europeans’ rights to political participation and the corresponding institu-
tional reforms have strengthened their sense of citizenship and belonging to the EU
and their responsibility as protagonists of the political process. But electoral rights
can be supplemented by multiple tools to enable more direct citizen participation
in formulating European policies, thereby contributing to a necessary halt to the
alarming alienation of citizens from the EU project.

Indeed, it was with the declared intention of contributing to a more open de-
mocracy that the Lisbon reform, inspired by the failed Constitutional Treaty, incor-
porated the European Citizens’ Initiative (ECI) into European law. Already in its
preamble, the Lisbon Treaty underlines the desire to complete the process initiated
by the Treaties of Amsterdam and Nice “to enhance the effectiveness and demo-
cratic legitimacy of the Union" and, let us not forget that the ECI is a continuation
of an existing practice of greater stakeholder involvement within the EU’s institu-
tional system. Over the years, the EU has introduced numerous instruments of di-
rect participation, such as stakeholder forums and citizens dialogues. However, in
laying the foundations for the democratic architecture of the EU institutions, the
post-Lisbon Treaty on EU (TEU) declares that "the functioning of the Union is
founded on representative democracy” (Art. 10.1). This statement is of the utmost
interest here.

Notwithstanding the scope and significance that the ECI may have for direct
democracy in the European arena, citizen participation in EU policies continues to
be channelled through representative democracy. In practice, the weight of the ECI
in the EU decision-making process is meagre. However, this does not prevent us
from affirming its relevance in diversifying the range of subjects participating in EU
policy-making.

The ECIs Boundaries: Design Problems and Inherent
Limits
The ECI is defined and regulated in Art. 11.4 TEU (substantive dimension), Art.

24 of the Treaty on the Functioning of the EU (TFEU) and in Regulation (EU) no.
2019/788, adopted on 17 April 2019 (procedural dimension).! Systematic analysis

! Regulation teplacing Regulation (EU) 211/2011 of the European Parliament and of the Council of
16 February 2011 on the citizens’ initiative [2011] OJ L 65.
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and practical application of these regulatory instruments lead us to assess with par-
ticular caution the contributions that this institution has made and can make to
strengthening the democratic nature of the EU.

On the one hand, it should be borne in mind that the EC acts as both judge and
party to the process.2 We could therefore see in the ECI itself a further symptom
of the marked democratic deficit from which the EU still suffers. However, we
should not forget that the EC has the primary role of ensuring that the values of
the EU, namely human dignity, freedom, democracy, equality, the rule of law and
respect for human rights, are duly respected and safeguarded. It is therefore essen-
tial to intervene in the ECI procedure, the inadmissibility of which it can declare «
limine as soon as it breaches any of the founding values ex Art. 2 TEU. Think, for
example, of the “Mum, Dad & Kids” ECI launched in 2016 with content that dis-
criminates against families formed by homosexual persons by proposing to define
marriage in a European regulation as “a union between a man and a woman”. In
short, although greater involvement of the EP in the ECI admission phase could
reinforce its democratic character, we cannot lose sight of the EC’s role as “guardian
of the Treaties” and, with it, of the values, principles and objectives on which the
European project is based.

On the other hand, the lack of obligation of the EC to submit the corresponding
draft legislation to the Council and the EP once the initiative has been accepted may
be more open to criticism.? Strictly speaking, the ECI cannot be classified as a citi-
zens’ initiative but rather as a “proposed initiative”. In reality, it is an “agenda-set-
ting tool”. While in a popular initiative, the decision-maker is the people (using a
referendum, they decide whether or not they want the proposal to be implemented),
in the ECI, the decision-maker is the EC. In any case, nor can we forget the EC’s

2 The procedure for handling an ECI starts with its preparation by a committee which has to include
at least seven EU citizens (provided they are of voting age in the EP) residing in seven different Mem-
ber States (regardless of their nationality). The committee must register (via the web) the initiative,
with the EC having two months to verify, among other things, whether the initiative is manifestly
outside its powers, manifestly abusive, excessive or vexatious, or contrary to EU values. Following
such verification, the EC may reject the registration or accept it in whole or part. Reasons must be
given for the rejection, and citizens have two means of control: judicial control through an action for
annulment before the Court of Justice (CJEU) and extrajudicial control through the European Om-
budsman. Subsequently, the system for collecting signatures or statements of support must be certi-
fied. The collection of signatures will take place for a maximum of 12 months, with a possible delay
of up to six months after registration. Once the competent national authority has verified the signa-
tures, the ECI organisers have three months to submit it to the EC, which has to publish it in the
official register, as well as transmit it to the institutions concerned and to national parliaments. Finally,
the EC must adopt a formal response six months after publication, although it is under no obligation
to follow it up.

3 Although it has not been the norm, ECIs can indeed result in the adoption of EU legislation. This
was the case with the Stop Glyphosate ECI, which eventually led to the adoption of Regulation (EU)
2019/1381.


https://europa.eu/citizens-initiative/initiatives/details/2015/000006_en
https://europa.eu/citizens-initiative/ban-glyphosate-and-protect-people-and-environment-toxic-pesticides_en
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obligation to consider the initiative very seriously and to explain in a clear, under-
standable and detailed manner the reasons that led it to take a specific decision.*

The impossibility of resorting to an ECI to request treaty reform and of its use
by residents who are nationals of third countries cannot be overlooked either. The
ECI objective scope is delimited in a positive way. It is limited to those matters for
which the EC has legislative initiative or competence. No list of excluded topics has
often led to criticism of an excessive EC margin of decision. In fact, for the ECI to
be legitimate, so-called qualifiers limiting the range of topics the proposal may cover
are required. But it is precisely in this respect that we must bear in mind that an ECI
must not be manifestly abusive, frivolous or vexatious, or contravene any of the
EU’s values contained in Art. 2 TEU. Likewise, as we have already pointed out, the
EC must give reasons for rejecting the registration of the initiative. Nonetheless, it
seems unquestionable that ECI legal regulation should be interpreted in the sense
that it cannot serve as a vehicle for proposing treaty reform. And there is no doubt
that this limitation restricts its democratising potential. The impossibility of using
the ECI to push for a reform of the EU Treaties prevents citizens from playing an
active role in major political issues. Moreover, the exclusion of non-EU residents
as legitimate subjects for implementing and supporting an ECI is also not well un-
derstood. This choice means that non-EU nationals residing in the EU are deprived
of any possibility of participating in the European public debate, thus contributing
to the social fracture and lack of internal cohesion that the EU claims to be fighting
against.

In addition to what has been said so far, other ECI aspects could be improved.
Consider the difficulties associated with its financing and consequent instrumental-
isation by interest groups. We should not forget it is common for transnational
lobbies to resort directly to an ECI to defend their interests or to support civil so-
ciety initiatives that benefit them.> Itis true that Regulation (EU) 2019/788 provides
some safeguards against the possible capture of an ECI by lobbyists. To ensure full
transparency, the new EU Regulation obliges organisers to regularly report on fund-
ing sources and other forms of support, with any contribution above EUR 500 to
be declared. The 2019 Regulation also provides further support for the start-up of
ECIs through a collaborative online platform offering information and assistance,
practical support and legal advice on the ECI.

Notwithstanding these improvements, the fact is that the ECI is still biased to-
wards the participation of particular groups of people. The transnational character
of the organising committee, the lack of financial support at the supranational level

4 Let us recall the possibility of appealing decisions on registration before the Luxembourg jurisdiction
ex-Art. 263 TFEU. In this respect, however, it should be noted that most judgments have signed the
EC's refusal decision. However, there are also some exceptions. It is the case, for example, of the
General Coutt judgments (First Chamber) of 3 February 2017 in case T-646/13 (Minority SafePack)
and of 10 May 2017 in case T-754/14 (Stop TTIP).

5> Consider, for example, the FUEN (Federal Union of European Nationalities) group’s push for the
ECI Minority SafePack or Aquafed's fierce opposition to the ECI Right2-Water.


https://www.europarl.europa.eu/RegData/etudes/ATAG/2019/640167/EPRS_ATA(2019)640167_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/ATAG/2019/640167/EPRS_ATA(2019)640167_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/ATAG/2019/640167/EPRS_ATA(2019)640167_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/ATAG/2019/640167/EPRS_ATA(2019)640167_EN.pdf
https://curia.europa.eu/juris/liste.jsf?language=en&num=t-646/13
https://curia.europa.eu/juris/liste.jsf?nat=or&mat=or&pcs=Oor&jur=C%2CT%2CF&num=T-754%252F14&for=&jge=&dates=&language=en&pro=&cit=none%252CC%252CCJ%252CR%252C2008E%252C%252C%252C%252C%252C%252C%252C%252C%252C%252Ctrue%252Cfalse%252Cfalse&oqp=&td=%3BALL&avg=&lgrec=es&lg=&page=1&cid=501287
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and the varying levels of European culture have much to do with this bias. All this
without forgetting the pressing digital divide between urban and rural areas. Thus,
experience shows that initiatives sponsored by professionalised and transnational
NGOs are still more successful, with English-speaking activism standing out.

Final Considerations on the ECI’s Functionality

The EC’s mediation between the citizens’ will and the ECI normative result leads
us to state that the ECI’s functionality depends, to a large extent, on how it fits into
the political agenda of the EU institutions and on the latter’s attitude towards the
demands made by European citizens. In addition, ECI legal set-up limits have been
highlighted in practice.® According to information on the official website, of the 90
initiatives registered, only 6 have received a response from the EC. In the light of
these figures, it does not seem out of place to recall the dangers of encouraging
citizens to participate and later ignoring their demands. Let us not forget that this
is about fighting a deep-rooted disaffection among citizens, about narrowing the
gap between EU citizens and EU policies.

Despite the shortcomings in its design and the perhaps still insufficient ECI
roots, we must not forget that the relevance of this institution lies in the fact that
citizens and civil society organisations can make their voices heard and influence
the EU’s political agenda through it. In addition, the ECI makes it possible to in-
corporate new issues that had hitherto been alien or insufficiently treated within
European public debate, thereby helping to deepen the most neglected European
values. For example, the initiatives that have emerged in recent years are clearly
geared toward an increasingly social and sustainable Europe.”

The ECI empowers EU citizens to promote rules that make them feel like pro-
tagonists, fostering an awareness of belonging to a supranational community. In

6 Thus, for example, from the entry into force of Regulation (EU) 211/2011 until the publication of
the first report on its implementation (2012/15), 51 ECIs wete filed, of which the EC refused to
register 20 because they were manifestly outside the scope of its competences. This restrictive inter-
pretation of the material scope of the ECI was challenged through the filing of 6 actions for annul-
ment, of which the General Court dismissed 5, upholding only the one relating to the Stop TTIP ECIL
Of the remaining 31 EClIs, 10 were withdrawn by their organisers, 12 did not receive the necessary
support, and only 2 received a response from the EC (Right2Water and One of Us). During the
2015/18 petiod (second report n the Regulation (EU) 211/2011 implementation), the EC relaxed its
interpretation of the registration criteria, no longer automatically invoking the argument that they ex-
ceeded the scope of its competencies. It resulted in a reversal of the trend compared to the previous
period. Thus, out of 17 ECIs submitted, 15 were accepted and 2 were rejected (Stop Brexit and British
Friends -Stay with us in the EU). The high acceptance rate led to a corresponding decrease in the
number of appeals before the CJEU, which in this period only heard nullities based on previous re-
jection decisions (Stop TITP and Minority SafePack -one million signatures for diversity in Europe).
However, the EC's lack of responsiveness remained the predominant feature.

7 Examples from this period are the ECI Good Clothes Fair Pay, End the Slaughter Age, Green Vat
or Start Unconditional Basic Incomes (UBI) throughout the EU.


https://europa.eu/citizens-initiative/find-initiative/eci-lifecycle-statistics_en
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52015DC0145
https://right2water.eu/about/
https://oneofus.eu/about-us/initiative-explanation/
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018DC0157
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_649
https://ec.europa.eu/commission/presscorner/detail/en/IP_17_649
https://europa.eu/citizens-initiative/initiatives/details/2017/000008_en
https://europa.eu/citizens-initiative/initiatives/details/2017/000004_en
https://europa.eu/citizens-initiative/initiatives/details/2022/000004_en
https://europa.eu/citizens-initiative/initiatives/details/2022/000003_en
https://europa.eu/citizens-initiative/initiatives/details/2021/000011_en
https://europa.eu/citizens-initiative/initiatives/details/2020/000003_en
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short, it reinforces the very idea of European citizenship. To the extent that we see
ourselves as active participants in the joint project that is the EU, we perceive that
our identity transcends the national sphere. Thus, European identity is being con-
structed as more than a mere aggregate of national identities. The ECI can therefore
be seen as an essential instrument for democratising Europe.

Through this institution, it is possible to bridge the gap between citizens and the
EU. All this without forgetting that, despite its lack of binding force, the ECI pro-
vides the EC with the democratic legitimacy that it has traditionally lacked vis-a-vis
the Council and the EP. For their part, both the EP and the Council see in the ECI
a means of tempering the EC’s condition as the sole holder of legislative initiative.
However, there is still a long way to go. It was highlighted on 2 June 2022 at the
European Citizens' Initiative Day event. The need to strengthen the deliberative
nature, accessibility and financial and digital dimension of the ECI, as well as the
desirability of bringing this instrument of participatory democracy closer to the
younger population, was again emphasised then.


https://ec.europa.eu/info/policies/justice-and-fundamental-rights/eu-citizenship/eu-citizenship_en
https://www.eesc.europa.eu/en/agenda/our-events/events/eci-day-2022#:%7E:text=The%20European%20Citizens'%20Initiative%20(ECI)%20is%20a%20welcome%20instrument,connecting%20directly%20with%20EU%20institutions.

What is an ECI for? The ECI under the new
regulation

Angel Fernandez; Silva*

The legal and political typology of the ECI

The European citizens' initiative (Article 11.4 of the Lisbon Treaty) is an attempt to
involve Europeans in the political debate. In this sense, the EU has been interested
in facilitating citizenship participation almost from the beginning, despite the fact
that the institutional design of the EU and the complexity of many issues do not
always facilitate this task.

The creation of the European Citizens’ Initiative (ECI) also responded to the
attempt to remedy a certain democratic deficit in the Union. The institutions wanted
to generate greater confidence in their decisions and a greater sense of belonging
among Europeans. For many reasons, the EU has not been immune to the crisis of
confidence that has affected liberal democracies more intensely in the last decade
and a half, and this explains this openness towards the voices of civil society.

The reception of the ECI as an dnnovative figure' was positively valued by the
doctrine. Some authors pointed out that it would allow decision to be linked more to the

* Professor of Constitutional Law, Salamanca University, Spain. Email: afdezacus@usal.es.

! Cotino considers that the ECI “not only represents an innovative and transnational element of direct democracy,
but also an essential means of communication to enliven the Eurgpean political debate”, see L. Cotino, ‘El Re-
glamento de la Iniciativa Ciudadana Europea de 2011. Su especial regulacién de la recogida de apoyos
via internet y de la proteccién de los datos de los ciudadanos’, Revista de Derecho Politico 81 (2011), 330.

DOT: https://doi.org/10.17875/ gup2023-2316
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idea of choice and less to that of necessity.? This helps to overcome an excessively plebis-
citary vision of our democracies, allowing citizenship to raise an alert about prob-
lems or propose new issues. ECI involves movements and associations in the de-
fence of transnational policies within the application of the Treaties. In this sense,
the EU has tried from the beginning to remove national, populist and Eurosceptic
issues from the ECI in order to give the instrument of participation a positive char-
acter.

The Treaty of Lisbon3 consolidated a greater political weight of the Union. One
of the aims of this interest in investing Buropean citizens with political rights was
to strengthen the ties of Europeans with the Union.* In turn, the EU tries to culti-
vate a political culture among the members that make up the community to create
a true Buropean people.> For some authors, the recognition of participation rights
pursues “the feeling of belonging of citizens to the European Union, and their responsibility as
leading actors in the political process” ,° and also allows them ““from above to build and articu-
late a European citizenship.””

In the same way, some authors have considered that the tool could be “Zaken
seriously” it "fragments of public opinion (associations, social movements...) manage to reorganize
themselves” 8 1 agree with the author in pointing out that the mobilization capacity of
such organizations is fundamental. An ECI can only prosper if the proponents ob-
tain the minimum number of signatures within a quarter of the Member States of
the Union, and for this it is necessary that such a group either have a strong presence
in a large part of Burope (environmental groups, animalists, defence of the family...)
ot it is helped by political parties.

2 J. E. Illueca, ‘La iniciativa ciudadana europea: una institucion participativa sui genetis en proceso de
revision’, Revista de derecho constitucional europeo 32 (2019), 2.

3 The Treaty of Lisbon, [2007], OJ C 300, already recognized in the preamble its desire to “complete
the process initiated by the Treaty of Amsterdam and the Treaty of Nice in order to reinforce the
effectiveness and legitimacy Union democracy”.

4Y. Gémez, ‘La iniciativa ciudadana en la Unién Europea’, Revista Panorama Social 17 (2013), 60.

5> The Commission admitted in a report in 2015 that the instrument has “#he purpose of linking citizens
more closely in the elaboration of the EU program” and “strengthening the democratic legitimacy of the Union” Report
on the application of the Regulation (EU) No. 211/2011 on the citizens’ initiative, COM/2015/0145
final, available at https://cut-lex.curopa.cu/legal-content/ EN/TXT/?uri=celex%3A52015DC0145.
¢]J. M. Bilbao, ‘La iniciativa ciudadana europea (Art. 11.4 TUE)’, Cuadernos Europeos de Deusto 46 (2012),
55.

7 L. Burguera,’Centralidad parlamentaria e iniciativa ciudadana en el proceso legislativo’, Revista de
Estudios Politicos 171, (2016), 126.

8 G. Allegri, ‘Il diritto di iniziativa dei cittadini europei (ECI) e la democracia partecipaiva nell’'Unione
europea: prime riflessioni’, in Federalismi.it, Rivista di diritto pubblico italiano, comunitario e comparato 23
(2010, 10.
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Advantages and problems of the mechanism

According to Article 11.4 of the EU Treaty, a group of at least one million citizens
may take the initiative to invite the European Commission to adopt a legal act in
application of the Treaties. The precept makes it clear that the Europeans will be
able to “invite” the Commission to adopt a legal act and, therefore, the instrument
lacks binding force. Even if all the requirements are met, the Commission may re-
fuse to adopt the proposal,® which discourages the use of this mechanism.

The ECI maintains another important difference with the popular legislative
initiative of the states, since the latter is admitted into the legislative procedure
through a proposal that aspires to become law. The European mechanism, how-
ever, allows a hybrid tool such as the Commission to be urged to adopt “a legal
act”. An ECI can be substantiated in a legislative amendment or innovation, but
also in a political orientation or decision of the Commission, or a request to another
institution or Member State. This gives greater versatility to the mechanism and
allows citizens to propose its use on a greater range of issues.

The formal and material delimitation of the mechanism does not end there. The
content of the legal act must be within the framework of the powers of the Com-
mission,!? and serve for the application of the Treaties. This reduces the material
scope of the figure and has raised the question of whether an ECI can urge the
Commission to sign a Treaty or to refrain from signing it.!!

It may also draw attention to the fact that the tool has the Commission as its
only interlocutor (in the state popular initiative, it is the Parliament). This is due to
the important executive and legislative powers that the Commission retains. How-
ever, the decision undermines the legislative nature of the ECI. The tool appears
less as a counterweight and more as an instrument of participatory democracy linked
to the executive power.

On the other hand, Article 3.1 of the new Regulation 2019/788 states that the
signatures of one million EU citizens must come from at least a quarter of the
Member States. That amount must represent in each State its number of deputies
in the European Parliament multiplied by the total number of deputies. This makes
it more feasible to obtain signatures in states with smaller populations. This forecast

9 The Commission is only obliged to make its decision public in a reasoned manner.

10 In addition, and as Freixes & Poptcheva have pointed out, the inclusion of the excerpt “within its
powers” should emphasize that an ECI is only possible in matters in which the Commission has the
right of initiative; T. Freixes & E. M. Poptcheva, ‘Iniciativa legislativa: Estudio Comparativo de la
situacion legal en los estados Miembros de la Unién Europea y previsién de su futuro desarrollo a
nivel de la UE’, Pliegos de Yuste 9-10 (2009), 44.

11'The General Court in a judgment of 10 May 2017 clarified on the “Stop TTIP” initiative that, for
the purposes of admitting an ECI or not, the interpretation of the proposal was as open as possible,
including even Negative actions, such as withdrawing from negotiations or stopping a legislative pro-
cedure; see mote: General Court of the European Union, Press Realease No. 49/17, Judgment in Case
'T-754/14, Luxemboutrg, 10 May 2017, available at https://curia.curopa.cu/jcms/upload/docs/appli-
cation/pdf/2017-05/cp170049¢n.pdf.


https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-05/cp170049en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2017-05/cp170049en.pdf
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seems equivalent to that of Regulation 211/2011 (multiplying the number of depu-
ties from each State by 750) because until the United Kingdom left the EU, the
number of deputies was set at 751. The number of signatories required in each
countty is set out in Annex 1 of Regulation 2019/788.

The complex requirements of the instrument and the required representative-
ness leave the ECI under the influence of organizations, unions and political parties
with a strong territorial presence. Most of the initiatives that have prospered are
presented by powerful organizations and even the direct or indirect support of po-
litical parties.

This fact is not a problem because it can help the effectiveness of the instrument
and the mobilization of citizens. The requirement facilitates cooperation between
the Commission and the management of the organisations. However, I believe that
the figure is blurred when it is a political party that uses a participation mechanism,
since these actors would be occupying a space that does not correspond to them.

EClIs in practice

If we look at the data, of the 90 initiatives registered until the beginning of 2022,
only six have been accepted by the Commission: the ECI against Glyphosate
(1,070,865 supports); the “Stop Vivisection™ initiative, which proposed the end of
experimentation with animals (1,173,130 supports); the “One of Us” initiative that
proposed the end of funding for experimentation with human embryos (1,721,626
supports), the ECI for the right to water and sanitation as a human right (1,659,543
supports); the ECI “Minority SafePack” (1,123,422 supports) that aims to improve
the protection of national minorities and linguistic diversity, and more recently the
ECI “End the cage age” that proposed the progressive elimination of cages for farm
animals.1?

On the ECIs accepted, the Commission has sometimes disagreed on the way
and means to achieve these objectives. This can ‘decaffeinate’ the initial proposal of
the promoters. For example, in the “Right2water” initiative, the Commission made
a political commitment to support a series of objectives, although it recognized that
water sanitation and universal access remained in the hands of state authorities.!3 In
the “Stop vivisection” initiative, the EU Commission admitted that “although the

12 More information available at https://ec.curopa.cu/commission/presscornet/detail/en/ip_21
_3297.

13 More information available at https://ec.curopa.cu/commission/presscorner/detail/en/IP_14_
277.


https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3297
https://ec.europa.eu/commission/presscorner/detail/en/ip_21_3297
https://ec.europa.eu/commission/presscorner/detail/en/IP_14_277
https://ec.europa.eu/commission/presscorner/detail/en/IP_14_277
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Commission shared the conviction that animal testing must be eliminated in Europe, its approach
to achieving this objective differs from that proposed in this initiative’. 1*

The objective of the new Regulation 2019/677 is to improve the opetability of
the instrument and facilitate the requirements. Until its entry into force, of the 97
initiatives presented, 13 had been declared inadmissible by the Commission, and 38
initiatives had not obtained the minimum level of support. The rest of the ECIs
were accepted (5), withdrawn, or rejected by the Commission.!>

The improvement of the instrument must consist in softening its requirements,
especially the obtaining of signatures. For this, the new Regulation has created a
new online support collection system and the electronic signature has been intro-
duced. It is important that the Commission manages to increase the number of JIT's
served and that the initiatives really generate changes in its policies or in its regula-
tions.

Conclusion

It is evident that the measure helps organized civil society to alert the European
institutions to citizens' demands. However, I believe that achieving a participatory
European culture will not be easy because it goes beyond legal matters. The legiti-
macy of the European institutions is not a legitimacy of origin that is granted “from
the bottom up”. In the case of the Union, we are facing a finalist or functionalist
legitimacy. Itis in the EU's interest to give itself a more democratic and participatory
appearance, and for this the ECI contributes very valuable voices from civil soci-

Cty.l()

14 More information available at https://ec.curopa.cu/commission/presscorner/detail/en/IP_15_
5094.

15 All data can be found here: https://europa.cu/citizens-initiative/_en

16 1. Baez Lechuga, Andlisis juridico-politico de la Iniciativa Cindadana Enropea en el Contexto de un equilibrio
institncional complejo: posibles efectos dinamizadores a partir de la introduccion de la iniciativa ciudadana en la Unidn
Eunropea, (2016), 39-54.
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What is in a European Citizens’ Initiative?






Content of an ECI: The Request for Registration
Online Form

Yilly Vanessa Pacheco *

The submission of an ECI should follow the basic rules established in Regulations
(EU) 211/2011 and 2019/788. Otrganisers should create an account on the EU
login page and fill out a registration form with detailed information about the or-
ganizers, initiative, support, and funding,.

Only the representative fills in and submits the registration form. They ate re-
quired to declare that they have been designated by the group of organizers to be
their representative and that they have read the privacy statement.

Group of Organisers

Organisers

In this first section, organisers should provide information on each group member,
including full name, postal address, nationality, and date of birth. The representative
and their substitute should additionally indicate their email addresses and telephone
numbers.

* Postdoctoral Researcher at the Institute for International and European Law at the University of
Gottingen. Ph.D. in Public International Law for the University of Goettingen. ECI Ambassador
from the European Commission. Tutor and researcher of the Erasmus+ project “ECI from A to
Z”. Email: y.pacheco@jura.uni-goettingen.de.
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It is important to remember that organisers must be EU citizens old enough to
vote in elections to the European Parliament. The group of organisers must be
composed of at least 7 members residing in 7 different EU Member States. Mem-
bers of the European Patliament cannot be among these 7 members. The repre-
sentative organizer and their substitute are additional to these 7 members, meaning
that the representative may reside in the same country as one of the 7 members. It
is possible to provide information on up to 9 members.

Legal Entity (Optional)

If organisers have created a legal entity, they may provide the name of this entity,
the country where it is registered and document(s) that prove:
e its creation in accordance with the national law of a Member State
specifically for the purpose of managing the initiative.
e That the representative of the group of organisers has a mandate to act on
behalf of the legal entity.
The representative can also provide the link to the legal entity’s website.

Data Protection Officer (Optional)

In accordance with the General Data Protection Regulation,! the organisers can
designate a data protection officer in case the processing of personal data of the
initiative's signatoties is considered to be an instance of processing special categories
of data. Such categories refer to, for example, personal data revealing racial or ethnic
origin, political opinions, religious or philosophical beliefs, and data concerning a
natural person's sexuality or sexual orientation.?

The information to provide of the Data Protection Officer refers to:

e Full name

e Personal Email

e Telephone number

e Country

Initiative
In the second section of the online form, information about the language, title, and

objectives of the initiative is required. Organisers should also specifically indicate
the provisions of the treaties that they consider relevant to the proposed initiative

I Regulation (EU) 2016/679 of the European Patliament and of the Council of 27 Aptil 2016 on the
protection of natural persons with regard to the processing of personal data and on the free move-
ment of such data, and repealing Directive 95/46/EC (General Data Protection Regulation) (Text
with EEA relevance) [2019] OJ L 119.

2 Ibid, Articles 9 and 37.
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and the categories to which the initiative belongs. Finally, some extra information
about the subject, objectives, and background of the initiative, as well as the design
logo, may be uploaded.

Language

An ECI may be submitted in any of the official languages of the European Union.
When filling in the form, the representative should select a language.

Title

In no more than 100 characters (without spaces), organisers should provide a con-
cise title for the citizen’s initiative. Organisers can consider drafting both a short
version and a long version of the title of an initiative.

Obijectives

In this section, a detailed description of the objectives of the citizen’s initiative is
required. Organisers should indicate the goals of their initiative in no more than
1100 characters (without spaces).

Relevant Treaty Provisions

In accordance with the ECI regulations, an initiative should provide the provisions
of the treaties which would allow the European Commission to make a proposal
for legislative action on the subject of the initiative. In this section, organizers may
mention the specific article(s) or provide broader references in 255 characters (with-
out spaces).
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Important

e Itis always good to reference the Articles 289 and 294 of the TFEU
because they give the power to the Commission to propose legislation.
Mentioning other articles depends on the field where the organisers
want to trigger legislative action. It could be good to provide a range
of different articles.

e  If organisers refer to Treaty articles, they should explain their choice of
provision (e.g. in the annex). This makes it easier for the European
Commission to assess the registration.

e  The European Commission has the possibility to register initiatives,
even if organisers failed to provide the correct provisions.

e Article 288 of the TFEU is always a good starting point to understand
a legal act.

Source: European Citizens’ Initiative Forum. Based on “Drafting a European Citizens’ Initiative:
Highlights from webinars”

Website

Organisers should provide the link to the website of their citizens’ initiative.

Annex

To submit the initiative, organizers may upload some documents to complement
their request to register the initiative regarding the subject, objectives, and back-
ground. A draft of a legal act may be also submitted. An annex is very helpful to
clarify the initiative’s objectives when the topic is very technical.

Categories

The online form to request the register of an initiative provides different categories
to which organizers might link their initiative. In this section, organizers may select
up to three categories. The categories include:

Agriculture e Environment and climate
* Ald and development coopera- ® External trade and relations
t
on ® Justice and fundamental rights
e Business and economy
e Consumers and health ® Maritime affairs and fisheries
e Culture and media e  Migration and asylum
e Digital economy and society ® Regional development
e Education, youth and sport e Rescarch
e Employment and social affairs .
®  Seccurity
e Energy
e Transport



https://europa.eu/citizens-initiative-forum/sites/default/files/2020-10/Webinar%20Highlights_Drafting.pdf
https://europa.eu/citizens-initiative-forum/sites/default/files/2020-10/Webinar%20Highlights_Drafting.pdf
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Avoid Common Mistakes!

The European Citizens’ Initiative Forum identified the most common mistakes by or-
ganisers. Avoid them:
® Mixing too many aspects in their demand. It is important to not merge differ-
ent ideas into one initiative.
®  Not being aware of the competencies of the EU. Organisers have to make sure
that the EU has actually the right to legislate in the field of their demand.

®  Not checking whether or not the Commission has the power to propose a legal
act on the specific issue that the proposed initiative seeks to address.

Source: European Citizens’ Initiative Forum. Based on “Drafting a European Citizens’ Initiative:
Highlights from webinars™

Initiative logo/image

It is recommended that the logo/image has the following properties: rectangular,
landscape oriented, and a ratio of 4:3.

Support and Funding

Following the Regulation on the European citizens' initiative, organisers must pro-
vide at least every two months updated information on all sources of support and
funding for their initiative of a value of more than €500 per sponsor. Information
on the organizations assisting the organizer group on a voluntary basis, where such
support is not economically quantifiable shall also be provided.

In the online form, organisers should clearly indicate the name of the sponsor,
the date of the contribution, and the amount of funding provided or the estimated
value of in-kind contribution.

If the initiative has no sources of support and funding, organisers must declare
1t.

Procedures and Conditions

Finally, the representative and the other members of the group of organisers must
indicate that they have read the procedures and conditions and are aware of the
liability and penalty provisions set out in Article 5 of the Regulations on the Euro-
pean citizens’ initiative.

Procedures and conditions include:

e Privacy policy concerning citizens’ initiative organisers’ personal data in the
ECI Register


https://europa.eu/citizens-initiative-forum/sites/default/files/2020-10/Webinar%20Highlights_Drafting.pdf
https://europa.eu/citizens-initiative-forum/sites/default/files/2020-10/Webinar%20Highlights_Drafting.pdf
https://europa.eu/citizens-initiative/privacy-policy-concerning-citizens-initiative-organisers-personal-data-eci-register_en
https://europa.eu/citizens-initiative/privacy-policy-concerning-citizens-initiative-organisers-personal-data-eci-register_en
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e Privacy policy concerning signatories’ personal data collected using the cen-
tral online collection system

e Privacy policy concerning signatories’ personal data collected using an indi-
vidual online collection system ot paper forms

e Privacy policy concerning signatories’ email addresses collected through the
central online collection system

e Privacy policy concerning ECI newsletter subscribers’ email addresses

e Privacy policy concerning the operation of the ECI online collaborative plat-
form

e Privacy policy concerning the ECI Communication campaign

e Privacy policy concerning the ECI targeted consultation activities

Article 5.5 of the Regulations on the ECI provides that the members of a group
of organisers shall be jointly and severally liable for any damage caused in the or-
ganization of an initiative by unlawful acts committed intentionally, or with serious
negligence, under applicable national law.3 These include in particular infringements
of the regulation for false declarations and the fraudulent use of data.*

Review and Submit

After checking all the fields in the form, the “Request registration” button to con-
clude the submission process may be pressed.

3 Without prejudice to the liability of the representative of the group of organisers as data controller
under Article 82(2) of the General Data Protection Regulation.

4 Regulation (EU) 2019/788 of the European Patliament and of the Council of 17 April 2019 on the
European citizens' initiative [2019] OJ L 130. Art. 5.6


https://europa.eu/citizens-initiative/privacy-policy-concerning-signatories-personal-data-collected-using-central-online-collection_en
https://europa.eu/citizens-initiative/privacy-policy-concerning-signatories-personal-data-collected-using-central-online-collection_en
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https://europa.eu/citizens-initiative/privacy-policy/privacy-policy-concerning-signatories-personal-data-collected-using-individual-online-collection_en
https://europa.eu/citizens-initiative/privacy-policy-concerning-signatories-email-addresses-collected-through-central-online-collection_en
https://europa.eu/citizens-initiative/privacy-policy-concerning-signatories-email-addresses-collected-through-central-online-collection_en
https://europa.eu/citizens-initiative/privacy-policy-concerning-eci-newsletter-subscribers-email-addresses_en
https://europa.eu/citizens-initiative-forum/privacy-policy_en
https://europa.eu/citizens-initiative-forum/privacy-policy_en
https://europa.eu/citizens-initiative/privacy-policy-concerning-eci-communication-campaign_en
https://europa.eu/citizens-initiative/privacy-policy-concerning-eci-targeted-consultation-activities_en

The ECI and ECAS

Vasilifi Mustakis*
Elisa Iironi**

Prior to the launch of the European Citizens’ Initiative in 2012, Civil Society Oz-
ganisations (CSOs) had been campaigning to the European Union for a transna-
tional instrument of participatory democracy. Prior to that, the main tools available
to citizens at the EU level was the right to petition the European Parliament (Art.
20 TFEU) or the possibility to participate in an online consultation initiated by the
European Commission. However, neither of these allow citizens to set the EU’s
policy-making agenda. On 1 April 2012, the European Citizens’ Initiative was
launched under Regulation 211/2011, based on the Treaty of Lisbon, Art 11(4)
TEU. As a result, now European citizens have the opportunity to play an active role
in EU policy-making. At least 1 million European citizens have the right to ask the
European Commission to legislate on a certain issue as long as it is within the com-
petences of the Commission. This transnational tool, the European Citizens’ Initi-
ative, directly connects European citizens with their EU institutions, allowing citi-
zens to directly propose new laws for the European Commission to consider.

* Participatory Democracy Coordinator, ECAS. Email: vasiliki.mustakis@ecas.org.
* Programme Director — European Democracy, ECAS. Email: elisa.lironi@ecas.org.

DOT: https://doi.org/10.17875/ gup2023-2318
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The Role of ECAS and the ECI Support Centre

European Citizen Action Service (ECAS) was among those Civil Society Organisa-
tions advocating for a transnational participatory democracy tool and has continued
to have an active role in the dissemination and in the supporting of European Citi-
zens’ Initiatives. ECAS is a Brussels-based non-profit organisation with the mission
to empower citizens to exercise their rights in the EU, mainly by implementing ac-
tivities under its two focus areas of EU Rights and EU Democracy. It has always
been part of ECAS’s mission to promote and defend citizens’ rights and by devel-
oping and supporting mechanisms to increase citizens and organisations’ demo-
cratic participation in, and engagement with, the EU.

Since the very beginning of the European Citizens’ Initiative, ECAS took on the
task of making this participatory democracy tool better-known and accessible to
citizens. Apart from its policy and advocacy work, such as constant dialogues with
policy-makers to improve the Regulation and organising awareness raising events,
ECAS felt the need to implement something more practical with concrete support
to organisers. This is why in June 2013. ECAS decided to launch The ECI Support
Centre, a joint initiative together with Democracy International and Initiative and
Referendum Institute Europe. The purpose was to provide advice and information
to ECI organisers before and during the process of developing and implementing
an initiative. The Centre provided up-to-date information on ECls, research and
policy analysis of the implementation of the ECI regulation at national and Euro-
pean levels, tailor-made advice to ECI organisers and online tools to assist organis-
ers and citizens in using ECIs. The ECI Support Centre offered organisers free
legal, campaigning, and fundraising advice, truly acting as a support system for ECI
organisers. The Support Centre also included a bi-monthly newsletter, ECI Watch,
which provided around 800 subscribers with updates on the launching of new ini-
tiatives, upcoming events, and current initiatives.

Along with the ECI Support Centre, ECAS also developed the Knowledge Cen-
tre on the ECI which offers access to case studies, research, evaluations, papers,
toolkits and more on the European Citizens’ Initiative. The aim of the Knowledge
Centre is to help organisers, researchers, CSOs, policy makers and interested citi-
zens navigate and educate themselves on the information available on the European
Citizens’ Initiative. For example, ECI organisers and interested citizens through the
Knowledge Centre have access to documents such as the First Lessons of Imple-
mentation of ECls, 10 Recommendations to Make a Success of European Citizens’
Initiatives and many more.

The Launch of the European Citizens’ Initiative Forum

The ECI Support Centre was the stepping stone for the current ECI Forum of the
European Commission. In January 2018, ECAS, in consortium with the European


https://ecas.org/
https://ecas.org/services/eci-support-centre/
https://ecas.org/services/eci-support-centre/
https://ecas.issuelab.org/?publisher=&wikitopic_categories=&keywords=&pubdate_start_year=1&pubdate_end_year=1&sort=&categories=&offset=0&pageSize=12
https://ecas.issuelab.org/?publisher=&wikitopic_categories=&keywords=&pubdate_start_year=1&pubdate_end_year=1&sort=&categories=&offset=0&pageSize=12
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Service Network and CARSA, started operating the European Citizens’ Initiative
Forum Pilot Project on behalf of and under contract to the European Commission.
The European Citizens’ Initiative Forum (ECI Forum), similar to the ECI Support
Centre, is an online collaborative platform that supports citizens when organising a
European citizens’ initiative. After the successful implementation of this two-year
Pilot Project, the European Citizens’ Initiative Forum officially became part of the
new regulation on the European Citizens’ Initiative that entered into force on the 1
January 2020. The aim of the European Citizens’ Forum is to provide advice and
information to current and potential organisers before, during and after the launch-
ing and implementation of an initiative. ECAS, in cooperation with Democracy In-
ternational and ProMedia, has been operating the European Citizens’ Initiative Fo-
rum since December 2019 on behalf of and under contract to the European Com-
mission.

The European Citizens’ Initiative Forum is split into four sections: Lear, Dis-
cuss, Connect and Seek Adpice. The Forum is an essential tool for organisers where
they are able to receive practical information, advice, connect and discuss with other
organisers any topics related to the European Citizens’ Initiative. ECAS actively
monitors and manages this online platform on a daily basis and implements activi-
ties so that citizens can mainly use the Forum to do the following as listed below.

Receive Guidance and Advice: Through the Forum users have access to webi-
nars, guidance notes, blogs, success stories and testimonials from current and/or
past organisers. Users also have the ability to request free legal, campaigning, and
fundraising advice at any time before, during and after the launching and implemen-
tation of their initiative. ECAS monitors and manages these ‘seek advice’ requests
collaborating with more than 20 legal experts across Europe and campaigning and
fundraising experts to provide organisers with tailor-made advice in a timely man-
ner. ECI organisers also have access to the Organisers group, which is a dedicated
space for users to easily access information relevant to a uset’s role as an organiser.
ECAS continually evaluates this online platform, providing feedback and sugges-
tions to the Commission on ways in which to improve this platform for organisers.

Receive Training: In addition to the online platform, ECAS along with Democ-
racy International offers newly registered initiatives and tailor-made training prior
to the start of the collection process to inform organisers of all the tools that are at
their disposal. One of those tools is the online course: Essential Skills for European
Citizens’ Initiative Organisers. ECAS developed and launched the online course in
2021 with the aim of providing users with the opportunity to learn about the process
and practice of developing successful European Citizens’ Initiatives in an interactive
online environment, under the guidance of experts in the respective practical field
as course tutors. After the launch of the online course, ECAS evaluated the course
and launched an updated version of it in May 2022. The online course complements


https://europa.eu/citizens-initiative-forum/_en
https://academy.europa.eu/courses/essential-skills-for-european-citizens-initiative-organisers
https://academy.europa.eu/courses/essential-skills-for-european-citizens-initiative-organisers
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the material available on the European Citizens’ Initiative Forum and assists in dis-
seminating the European Citizens’ Initiative as a transnational participatory tool for
democracy. As of December 2022, 564 users have interacted with the course and
23% of those users have completed the course. ECAS continues to evaluate the
course to further improve it as an effective learning tool for citizens and future and
current ECI organisers.

Participate in Events: Under the framework of the ECI Forum, ECAS has been
organising and participating in events to promote the ECI to citizens. Since 2015,
ECAS, in partnership with the European Economic and Social Committee as well
as Democracy International, the European Committee of the Regions and the ECI
Campaign, from the launch of the European Citizens’ Initiative in 2012, has organ-
ised a high-level annual conference where current and future ECI organisers and
stakeholders exchange information, experiences and present their initiatives. ECAS
has been contributing all these years by communicating about these events and
bringing its expertise on different ECI-related issues by organising workshops, con-
sultations, joining high-level panel discussions and holding an information stand.
On the latest ECI Day 2022, ECAS organised and participated in a panel on youth
participation mainly to discuss and explore the growing use of the European Citi-
zens’ Initiative by young people as well as the challenges faced by current youth
ECI organisers. These interventions by current ECI organisers are important in the
evaluation and improvement of both the European Citizens’ Initiative and the Fo-
rum. ECAS actively reaches out to current and past organisers to understand the
challenges faced and if there is any way to help these organisers overcome these
challenges through all the various tools ECAS monitors and manages for organisers.

Be more Aware: One of the difficulties of the European Citizens’ Initiative is the
lack of awareness of the tool among EU citizens. One of the ways in which ECAS
has tried to overcome this challenge is disseminate the European Citizens’ Initiative
and the Forum to university students. According to data and figures of the Euro-
pean Citizens’ Initiative Forum (2022), the majority of organisers are 21 to 30 years
old (162 out of 552). At the start of 2022, ECAS reached out to over 60 Universities
with European Studies programmes at the graduate and postgraduate level. So far,
ECAS has presented the European Citizens’ Initiative and the Forum to over 300
students in 13 different Universities across Europe.! The ECI Forum allows citi-
zens, for example, teachers, to reach out to ECAS in case they would like a collective
presentation for their students.

! Babes-Bolyai University — Romania, Leiden University — Netherlands, Lusofona University — Por-
tugal, University of Wroclaw — Poland, University of Tartu — Estonia, University of Latvia — Latvia,
University of Wroclaw, Institute of International Studies — Poland, College of Europe — Belgium,
University of Gothenburg — Sweden, Riga Stradina University, FHNW School of Business, Bremen
University of Applied Sciences — Germany, and Almaty Management University.


https://europa.eu/citizens-initiative-forum/sites/default/files/2022-05/ECI_Infographic_2022.pdf
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Past, present and Future

Since its launch, ECAS has played a continual and active role in the dissemination
and support of the European Citizens’ Initiative. As the use of participatory democ-
racy tools, and specifically digital democracy tools, have increased over the years,
what will the European Citizens’ Initiative look like in the future and how will ECAS
continue to play an active role?

Looking at the data, the launch of the European Citizens’ Initiative in 2012 re-
sulted in the creation of 27 initiatives, 19 of which met the registration requirements,
and campaigned for signature collection signifying the excitement of this transna-
tional participatory democracy tool at the disposal of EU citizens. However, as
shown in the graph below, after 2012-2013 there was a decline in the number of
initiatives registered as citizens became aware of how challenging and time-consum-
ing it was to launch and maintain a campaign which at times may not result in a new
regulation from the Furopean Commission. It was not until 2019 where there
seemed to be a positive increase in the number of initiatives launched and registered.
Citizens, once again, became engaged with this transnational instrument of partici-
patory democracy.

Number of European Citizens' Initiatives Over the
Past 10 Years
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Source: European Citizens’ Initiative Forum, Infographic (May 2022). European Citizens’ Initiative
— Data & Figures

Opverall, in the past 10 years, six initiatives have successfully collected 1 million sig-
natures and submitted their initiatives to the European Commission. These initia-
tives are One of Us (2012), Right2Water (2012), Stop vivisection (2012), Minority


https://europa.eu/citizens-initiative-forum/_en
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SafePack (2017), Stop glyphosate (2017) and End the Cage Age (2018). As of De-
cember 2022, there are three valid initiatives? that have submitted their initiatives to
the European Commission and are awaiting a response. These initiatives are Save
Bees and Farmers (2019), Stop Finning — Stop the trade (2020) and Save Cruelty
Free Cosmetics (2021). As of December 2022, there are four initiatives in the veri-
fication process, which, once verified will be submited to the European Commis-
sion. These initiatives are Stop Extremism (2017), and Cohesion policy for the
equality of the regions (2019). In addition to these initiatives waiting for verification,
there are 10 initiatives that are still campaigning and collecting signatures. Regarding
the topics of the initiatives, out of the 11 ongoing initiatives, almost half are focused
on environmental issues (6 initiatives/54%). These initiatives directly reflect the is-
sues about which Furopean citizens are concerned, as 45% of citizens who partici-
pated in the Special Eurobarometer survey regarded climate change as the main
global challenge affecting the future of the EU.3

European Citizens' Initiatives Over the Past 10
Years

2%

7%

m Unsuccessful collection  m Withdrawn mCollection ongoing mAnswered  m Verification ongoing

Source: European Citizens’ Initiative Forum, Infographic (2022). Enropean Citizens’ Initiative -
Data & Figures (as of December 2022)

The ways in which the European Citizens’ Initiative is viewed as a participatory
democracy tool has changed over the past 10 years. This is evident in the drastic
decrease of initiatives after the launch of the ECI and the recent increase in 2019.

2 Successfully collected 1 million signatures, completed verification process and submitted to the Eu-
ropean Commission
3 Special Eurobarometer survey on the Future of Europe, March 2021.
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This increase and interest once again in the ECI may be due to the increased aware-
ness of the tool amongst EU citizens. The impact of the European Citizens’ Initia-
tive as a participatory democracy tool will continue to change as more and more
EU citizens become aware of this tool at their disposal. Citizens have also managed
their expectations of the tool, as the data has shown only six initiatives over the past
10 years were successful. Based on interviews and consultations ECAS conducted
in the framework of the ECI Forum, it is evident that citizens have accepted the
fact that not all initiatives lead to new legislation and use the ECI as a campaigning
tool.

Regarding the dissemination of this transnational participatory democtacy tool,
ECAS has particularly noticed that young people have been increasingly using the
ECI as a tool to raise awareness on specific causes they have at heart (such as on
environmental issues and education). ECAS will continue its effort to reach out to
university students in European studies programmes and forge synergies with stu-
dents and professors at those universities as the majority of initiative organisers
from 2012 to 2022 are between the ages of 21-40, according to data and figures of
the European Citizens’ Initiative Forum. In addition to this, ECAS will start target-
ing high school students as more Member States are beginning to lower the voting
age requirement for signing Huropean Citizens’ Initiatives. For example, as of 1 May
2023, EU citizens in Belgium who are 16 years old and older will be able to sign and
support initiatives. Research has shown that there is a potential for participatory
democracy tools to contribute to civic education.* When citizens decide to partici-
pate in processes such as participatory budgeting, crowdsourcing, consultations, cit-
izen assemblies and so on, one thing that emerges is that there is a learning oppor-
tunity for people to have a better understanding of how policy-making processes
work. Hence, targeting these age groups is important to increasing awareness of the
European Citizens’ Initiative and connecting young people to the EU’s institutions,
as well as making them active citizens.

10 years have passed since the launch of this first official EU transnational tool
for participatory democracy. There have been cases of success, cases of failure but
most importantly a constant learning process on how to develop a democratic Eu-
ropean culture of more citizen engagement in EU policy-making processes. ECAS’s
approach and effort will continue to be not only about supporting organisers but
mainly about listening carefully to the challenges they face in using this tool. While
helping them overcome these challenges in the short term ECAS believes that the
European Citizens’ Initiative remains the first of its kind - an innovative transna-
tional participatory democracy instrument that allows European citizens to set the
EU’s agenda together, which should adapt and change to the needs of citizens and
organisers in order to improve its impact. Only continual evaluation and dialogue
between organisers, citizens, Civil Society Organisations and the European institu-
tions can further improve the ECI so that one day it can become a truly exemplary

4 B. Lironi, Potential and Challenges of E-participation in the European Union (20106), 22-24.
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case of how citizens from different nations, cultures, languages, can set aside differ-
ences and come together to strive for a better European democracy.



Who intervenes in a European Citizens’ Initiative?






Roadmap of the ECI procedure and actors involved

Ana-Maria Bercu *

For connecting people to the EU on their main subjects of concern, the European
Citizens Initiative (ECI) has become the participatory democracy tool that connects
EU institutions with EU citizens, giving them the opportunity to act as a unique
voice. First included in the Lisbon Treaty (which entered into the force on 1 De-
cember 2009), the ECI become the first democratic European instrument of pat-
ticipation.

According to the provisions of the Lisbon Treaty,! “the functioning of the Un-
ion shall be founded on the representative democracy” (Art. 10.1 TEU) and “every
citizen shall have the right to participate in the democratic life of the Union. Deci-
sions shall be taken as openly and as closely as possible to the citizens” (Art. 10.3
TEU).

The EU citizens can invite the European Commission to propose regulations
within its areas of competence if the organisers of the initiative can collect one mil-
lion signatures in support of the initiative’s objectives. This represents only 0.2% of
all EU citizens. The citizen initiatives represent a way to create new frameworks for
debating the subjects that are important for society around the EU. If the Commis-
sion decides to propose legislation, then the European Parliament and the Council
of the EU will co-decide on the issues at hand (in some cases, only the Council will

decide).

* Full Professor, PhD. Hab. at Alexandru Toan Cuza University of Tasi, Romania, Faculty of Eco-
nomics and Business Administration. Email: bercu@uaic.ro.
1 Treaty of Lisbon, [2007], O] C 306.

DOT: https://doi.org/10.17875/ gup2023-2319
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The regulatory framework of the ECI is established by the Treaty of the Euro-
pean Union (TEU), Article 11, paragraph 4 and Treaty of the Functioning of the
European Union (TFEU), Article 24. The first article mentions mainly the substan-
tive aspects of the citizens’ initiative (the scope and the limits) and Article 24 detet-
mines the regulation of the procedural aspects of the ECI.

Complementary to treaty law, on 16 February 2011, the European Parliament
and The Council of the EU adopted Regulation no. 211/2011, which gave the pos-
sibility to the promoters of an ECI to freely choose its subject, within the limits set
forth in article 2(2)(b to d). More recently, Regulation (EU) 2019/788 of the Euro-
pean Parliament and of the Council of 17 April 2019 on the European citizens’
initiative was introduced.

The new Regulation established several changes based on the Commission’s Re-
ports on the application of Regulation (EU) No 211/2011 and on the European
Parliament’s Resolution of 28 October 2015 on the European citizens' initiative2.
One of its main traits had to do with the introduction of a public hearing held by
the European Parliament — article 14 (2) — and the possibility of manifestation of its
political support to the Initiative — article 14 (3), as well as a follow-up assessment
of the measures taken by the Commission — article 16 - thus creating another layer
of democratic relevance of the ECI.

The Regulation sets some requirements that are mandatory for an ECI proposal,
the most important being:

e The supporters should be citizens of the European Union and should have
the right to vote in elections to the European Parliament (except where mem-
ber States decide to allow their nationals to support initiatives at a younger
age) and fulfil the limit set out in article 3 of the Regulation.

e A Committee of seven persons (organisers) entitled to vote for the European
Parliament should be formed by resident citizens in at least seven different
Member States.

e The initiatives could be introduced in areas of the European policies where
the European Commission has the power to submit a proposal for a legal
act. For example, social policy, environmental policy, protection of human
rights, the protection of human health, and education policy are just a few
areas where a citizens’ initiative could take place. However, there are some
areas where the European Commission doesn’t have the requisite competen-
cies to promote initiatives (such as foreign and security policy).

2 Consolidated versions of the Treaty on European Union and the Treaty on the Functioning of the
European Union [2012] O] C 326/01.
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e An initiative should have as main aim the promotion of new laws or of
amendments to existing legal acts, i.e. regulations, directives and decisions,
since these are the main European Union acts that have binding effects.

Data provided by the European Citizens Initiative Website3 reveals that in the pe-
riod 2012-2020 signatures were validated for 6 successful initiatives: Right2Water
(2014), One of Us (2014), Stop vivisection (2015), Ban glyphosate (2017), Minority
SafePack (2020), End the Cage Age (2020). Up until December 2021 110 requests
had been submitted and 85 initiatives registered, 13 initiatives had collected signa-
tures and 6 initiatives had been successful. As a whole, more than 14 million EU
citizens have supported an initiative since 2012. High numbers for a still developing
democratic tool!

The following scheme shows the roadmap to an ECI and illustrates how it de-
pends on the interaction of several actors, private and public, European and na-
tional, and binds them all together in the transformative tool that the ECI is.

3 European Citizens Initiative Website is available at https://europa.cu/ citizens-initiative /spread-
word/communication-material_en#Infographics-and-Factsheets (last visited 18 January 2023).


https://europa.eu/citizens-initiative/spread-word/communication-material_en#Infographics-and-Factsheets
https://europa.eu/citizens-initiative/spread-word/communication-material_en#Infographics-and-Factsheets
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Step 1: ECI Preparation - Get started
- Set a group of organisers: at least 7 EU citizens from 7 different EU states.
- Prepare and plan the campaign to collect signatures.

heck if the European Commission has the competences to act in the po area addressed
(education, social policy, environment, agn

2: ECI Registration
- The Commission will register only the inifiatives thatmeet the mandatory requirements.

- The representative of the group of orgamsers needs to set up an organiser account with
his/her email address andfill in the required fields.
- If accepted. it will be published on the official ECI website of the European Commission.
The Commission provides with the translation of the initiative in all official langu

pt for the content of the Annex andlegal drafts submmitte

Step 3: Getting support - Collection

- Atleast 1 milhon people from at least 7 differrent countries.

x-month

Step 4: ECI Verification - Get statements
- Initiatives are sentto bein rified by the competent authorities of the EU states.

- Maximum 3 months

Step 5: ECI Sul

- After the verification of signatures period . initi 5 ollected more
than one million wvalid signatures are submitted to the European Commission for an answer.
- Commission's decision (answer) will be provided within the next six months of the
submission.

Step 6: ECI Examination and European Commission decision
- Within 1 month: meet with representatives of the Commission so youcan
issues raised in your initiative in detail.

- Within 3 months: Organisers present their imitiative at a public heanng at the European
Parliament.

- Within 6 menths: the Commission will adopta decision and will nform the orgamisers.

follow-up actions (if necessary)




The Interplay between the Commission and the
CJEU

Rita Aroso Duarte *

Preliminary Considerations

Envisaged as a crucial instrument for participatory democracy at EU level under
Article 11(4) TEU, the European Citizens’ Initiative (ECI) has been subject to scru-
tiny by the Court of Justice of the European Union (CJEU) in multiple circum-
stances.

Considering the actors who take part in the ECI procedure, the CJEU case law
on the ECI is inherently linked to the role played by the Commission as an institu-
tional mediator whose interference is decisive for the outcome of each ECI pro-
posal.!

With this chapter, our aim is to assess how the CJEU’s case law has influenced
the interpretation and implementation of the ECI legal admissibility test as well as
the Commission’s substantial review of successful ECI proposals.
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and European Law, Faculty of Law, University of Coimbra. Tutor in the Erasmus+ project “ECI
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The role of the Commission in the ECI procedure

The European Commission plays a prominent role in the ECI procedure, which is
well defined both by the former Regulation (EU) no. 211/2011 of the European
Patliament and of the Council, of 16 February 2011, and the current Regulation
(EU) 2019/788 of the European Parliament and of the Council of 17 April 2019
on the European Citizens’ Initiative.

In the framework of the Citizens’ Initiative, the Commission intervenes at two
stages: firstly, it decides whether or not it will register the initiative (generally known
as the “admissibility stage”), allowing the subsequent collection of signatures by the
organizers; secondly, it assesses whether or not it will forward a successful ECI
proposal to the EU legislature (the “follow-up stage”).

Regarding the first stage, the Commission verifies, within two months, if the
proposal meets the mandatory requirements established by Article 6(3) Regulation
(EU) 2019/788. If these conditions are not fulfilled, the initiative is not registered
and the Commission is obliged to state reasons for its decision as well as to inform
the group of organizers of all possible judicial and extrajudicial remedies available
to contest it.

With respect to the second phase, when the Commission receives an ECI pro-
posal which has collected the required number of signatures, it publishes a notice
to that effect, transmits the initiative (Article 14(1) Regulation (EU) 2019/78) and
receives the group of organizers within one month of its submission (Article 15(1)).
Afterwards, the Commission must, within six months of its publication, set out in
a communication its legal and political conclusions on the initiative, the action it
intends to take, if any, and its reasons for taking or not taking action (Article 15(2)).

According to Sophia Russack, “(the Commission is by far the most important
player in the ECI”2 Considering its role as the promoter of the general interest of
the Union (Article 17(1) TEU) and its (quasi-)monopoly of legislative initiatives (at-
ticle 17(2) TEU), the Commission plays a key part in the ECI procedure, by per-
forming the functions of assistance, organization, supervision and decision-making
and, therefore, leading and being in control of all the important stages of an ECI
cycle.’> However, legal scholarship has criticised the (allegedly) strict and legalistic
interpretation and application of the admissibility test laid down in Article 6(3) by
the Commission, which had been, per se, characterized as “overly burdensome and
non-uset-friendly”.4

2 Ibid, p. 5.

3 Ibid, p. 6.

4 A. Karatzia, ‘Revisiting the Registration of European Citizens’ Initiatives: The Evolution of the Legal
Admissibility Test’, Cambridge Yearbook of Enropean 1 egal Studies 20 (2018), 147, 150. For further devel-
opment on this criticism see J. Organ, ‘Decommissioning Direct Democracy? A Critical Analysis of
Commission Decision-Making on the Legal Admissibility of European Citizens Initiative Proposals’,
European Constitutional Law Review 10 (2014) 3, 422, 435-439.
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Case law on the ECI

Considering the significant contribution of the CJEU to the development of EU
law, we will now analyse its case law concerning the ECI procedure.

First of all, acknowledging the significant number of ECI proposals whose reg-
istration is rejected, the majority of claims before the Court are connected to the
(allegedly) strict interpretation of the legal admissibility test catried out by the Com-
mission. Moreover, the legal and political conclusions adopted by the Commission
at the end of the ECI procedure have also been contested in some cases of dissat-
isfaction as to the course of action followed, with discretion, by the Commission.

The relevant CJEU case law on the ECI is simplified in the following table:

Admissibility stage

Anagnostakis v Commission (T-450/12
and C-589/15 P)5

Costantini and Others v Commission (T-
44/14)¢

ECI proposal: One Million Signatures for a Eu-
rope of Solidarity called for the establishment of
the “principle of the state of necessity” at EU
level, which would allow 2 Member State to
refuse the repayment of its debt if the State’s
financial and political existence is endan-
gered.

Subject-matter: Annulment of Commission
Decision C(2012) 6289 final of 6 September
2012 to reject the application for registration
of the ECI proposal.

ECI proposal: Right to Lifelong Care: Leading a
life of dignity and independence is a fundamental
right! requested the adoption of legislation to
guarantee adequate social protection.

Subject-matter: Annulment of Commission
Decision C(2013) 7612 final of 5 November
2013 rejecting the request for registration of
the ECI proposal.

Izsik and Dabis v Commission (T-
529/13 and C-420/16 P)’

Minority SafePack v Commission (T-
646/13)8

ECI proposal: Cobesion Policy for the Equality
of the Regions and the Preservation of Regional Cul-
tures suggested that the EU ensures, through

ECI proposal: Minority SafePack - one million
signatures for diversity in Eurgpe suggested the
proposal of 11 acts from different policy at-
eas (such as education and regional policy)

5 Anagnostakis v Commission, T-450/12, Judgment of 30 September 2015, EU:T:2015:739. Appealed in
Anagnostakis v Commission, C-589/15 P, Judgment of 12 September 2017, EU:C:2017:663.

6 Costantini and Others v Commission, T-44/14, Judgment of 19 April 2016, EU:T:2016:223.

7 Izsak and Dabis v Commiission, T-529/13, Judgment of 10 May 2016, EU:T:2016:282. Appealed in Izsdk
and Dabis v Commission, C-420/16 P, Judgment of 7 March 2019, ECLLEU:C:2019:177.

8 Minority SafePack v Commission, T-646/13, Judgment of 3 February 2017, EU:T:2017:59.
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its cohesion policy, the sustainment of devel-
opment of regions with particular cultural
characteristics.

Subject-matter: Annulment of Commission
Decision C(2013) 4975 final of 25 July 2013
refusing to register the applicants’ proposal in
dispute.

with the objective of protecting national and
linguistic minorities.

Subject-matter: Annulment of Commission
Decision C(2013) 5969 final of 13 September
2013 rejecting the request for registration of
the proposed ECL

Efler and Others v Commission (T-
754/14)°

HB and Othets v Commission (T-361/14
and C-336/17 P)10

ECI proposal: Szp TTIP requested the ter-
mination of the negotiations for the agree-
ments Transatlantic Trade and Investment
Partnership (TTIP) and EU-Canada Com-
prehensive Economic and Trade Agreement
(CETA).

Subject-matter: Annulment of Commission
Decision C(2014) 6501 final of 10 September
2014 rejecting the request for registration of
the ECI proposal.

ECI proposal: Ethics for Animals and Kids
asked for legislation on the protection of
stray animals.

Subject-matter: Annulment of Commission
Decision C(2014) 2119 final of 26 March
2014 rejecting the request for registration of
the ECI proposal.

Romania vCommission (T-391/17 and C-
899/19 P)1

ECI proposal: Minority SafePack - one million
signatures for diversity in Eurgpe (aforemen-
tioned).

Subject-matter: Annulment of Commission
Decision (EU) 2017/652 of 29 Matrch 2017
on the proposed ECI.

Follow-up stage

Puppinck and Others v Commission (C-418/18 P)!2

9 Efler and Others v Commission, T-7154/14, Judgment of 10 May 2017, ECLI:EU:T:2017:323.

10 HB and Others v Commission, T-361/14, Judgment of 5 April 2017, EU/T:2017:252. Appealed in HB
and Others v Commission, C-336/17 P, Judgment of 8 Februaty 2018, EU:C:2018:74.

1 Romania v Commission, T-391/17, Judgment of 24 September 2019, ECLI:EU:T:2019:672. Appealed
in Romania v Commission, C-899/19 P, Judgment of 20 January 2022, ECLI:EU:C:2022:41.

12 One of Us and Others v Commuission, T-561/14, Judgment of 23 April 2018, ECLIEU:T:2018:210.
Appealed in Puppinck and Others v Commission, C-418/18 P, Judgment of 19 December 2019,

ECLI:EU:C:2019:1113.
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ECI proposal: Oze of #s aimed at the protection through law of the dignity, the right to life
and the integrity of every human being from the moment of conception in the areas of EU
competence where such protection is relevant.

Subject-matter: Annulment of Commission Communication COM(2014) 355 final of 28

May 2014 on the proposed ECI.

As evidenced by the table, the above-mentioned actions for annulment (Article 263
TFEU) were pending before the General Court, in accordance with Article 256
TFEU, and some of them were later appealed to the Court of Justice, allowing it to
clarify multiple aspects of the ECI process for the first time.

We will now analyse the CJEU’s case law in both phases of the Commission’s
intervention: the admissibility stage, which precedes the registration of ECI pro-
posals, and the follow-up stage, marked by the Commission’s legal and political
conclusions.

Admissibility stage

In the first group of cases, concerning the admissibility stage, the applicants argued
that the Commission infringed the provisions of art 4(2)(b) of Regulation (EU) no.
211/2011 by misapplying the ECI legal admissibility test and incotrectly refusing
the registration of the proposed initiatives. In this context, it is worth reflecting on
certain aspects of the Court’s decisions.

First of all, in the cases Iszdk and Dabis and Minority SafePack, the applicants con-
tested the Commission’s interpretation of the respective legal bases in relation to
the initiatives’ objectives. In particular, in Isgdk and Dabis, the Commission had re-
jected the ECI proposal by considering that there was no appropriate legal basis in
the Treaties for the adoption of the proposed legislation, while the applicants argued
that the Commission misinterpreted the objective of the “Cohesion Policy” initia-
tive.13 As noted by Anastasia Karatzia, a duty of the Commission to consider all the
information provided by ECI organisers in order to decide on its registration de-
rived from these two judgments.!4

Connected to the analysis of the ECI proposal’s legal basis is the Commission’s
duty to give reasons for the rejection of the ECD’s registration. Moreover, besides

13 Jzsdk and Dabis, 'T-529/13, para. 28. For morte information about this case, in which the General
Court rejected the applicants’ request to annul the decision, see B. Tarnok, ‘The Szekler National
Council's European Citizens’ Initiative for the Equality of the Regions and Sustainability of the Re-
gional Cultures at the Court of Justice of the European Union’, Hungarian Yearbook of International Law
and Enropean Law, Eleven International Publishing, Haia 1 (2016), 489, 495 ¢f seq.

14 Karatzia, supra note 4, 156. For further information regarding Court’s decisions regarding the legal
basis of ECI proposals see A. Karatzia, “The European Citizens’ Initiative in Practice: Legal Admissi-
bility Concerns’, Eurgpean Law Review 40 (2015) 4, 509, 518-525.
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clarifying the Commission’s duties, the CJEU case-law has also reaffirmed the ECI
organisers’ duties at the admissibility stage.!

Furthermore, the Court has indirectly delineated the ideal depth of the analysis
carried out by the Commission before the registration of ECI proposals, especially
concerning the requirement laid down in Article 6(3)(b) of the current ECI Regula-
tion according to which the Commission needs to ensure that “none of the parts of
the initiative manifestly falls outside the framework of the Commission’s powers to
submit a proposal for a legal act of the Union for the purpose of implementing the
Treaties”. In cases Iszdk and Dabis and Costantini, the Court distinguished the initial
and formal examination of the information provided by the organisers in the ad-
missibility stage and, on the other hand, a more exhaustive assessment carried out
after the proposal’s registration, clarifying their role in the ECI’s lifecycle.!¢

Another substantial contribution of the Court’s case law is the clarification of
the ECI’s scope. In this context, the case Michae! Efler and Others, regarding “Stop
TTIP” which proposed the termination of negotiations of the TTIP and CETA, is
particulatly relevant. The Commission rejected the proposal, considering it fell out-
side the framework of its powers and arguing the ECI could not invite the Com-
mission to adopt preparatory acts or take a decision not to adopt a legal act.!” In
this case, the General Court decided that the initial refusal was unlawful and the
Commission was obliged to register the ECI proposal.'® Thereby, the Court broad-
ened the scope of the ECI by overruling the Commission’s restricted interpretation
of the legal admissibility test'” and opened the door to ECI proposals concerning
the negotiation of international agreements.?’ As noted by Marise Cremona, the
extension of the ECI’s legal scope occurred at an appropriate point in time, charac-
terised by a new approach to transparency in trade negotiations.?!

From a procedural perspective, the issue of whether the Commission can regis-
ter only some parts of an ECI proposal was issued for the first time before the
General Court in the case Minority SafePack. According to Anastasia Karatzia, the
judgment has led to a change to the subsequent approach of the Commission, which
started to partially register some proposed ECIs that would otherwise have been

15 Karatzia, supra note 4, 158.

16 Jszdk and Dabis, T-529/13, pata 60. Costantini and others, 'T-44/14, paras 14-17.

17 Karatzia, supra note 4, 167.

18 Efler, T-754/14, para. 51.

19 Ibid, para. 35.

20 J. Organ, ‘EU Citizen Participation and the ECI: The TTIP legacy’, Common Market Law Review 54
(2017) 6, 1713, 1714.

21 M. Cremona, ‘Negotiating the Transatlantic Trade and Investment Partnership (TTIP)’, Common
Market Law Review 52 (2015) 2, 351, 351.
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rejected altogether.?? Currently, the possibility of partial registration of an ECI pro-
posal is enshrined in Articles 6(4)(b), (5) and (7) of the new ECI Regulation and its
recital 19, according to which “it is appropriate to partially register an initiative in
cases where only part or parts of the initiative meet the requirements for registration
under this Regulation”.

Lastly, it is important to note that the Court of Justice, in the appeal of Anagnos-
takis, emphasised that the Commission is bound “to conduct a diligent and impartial
examination”?? of each ECI proposal, as well as to “to provide assistance and advice
to the organisers of an ECI, particularly with regard to the registration criteria”?4,
according to the principle of good administration.?

In brief, the CJEU has highlighted that the Commission’s decision to refuse an
ECI proposal’s registration is subject to judicial review, particularly on the basis of
its duty to provide adequate reasons and the principle of good administration, and
clarified the contours of the Commission’s intervention in the admissibility stage.

Follow-up stage

After the collection of one million signatures, the Commission catties out a more
comprehensive examination of the ECI proposal with significant discretion, adopt-
ing legal and political conclusions on its substance, according to Article 10 of the
ECI Regulation. Regarding this follow-up stage, it is particularly relevant to consider
the Puppinck case, in which two issues were raised: the question of whether the
Commission is actually obliged to exercise its legislative initiative following a suc-
cessful ECI and the question of whether its communication can be challenged un-
der Article 263 TFEU.

In this case concerning the ECI “One of us”, in which the Commission adopted
a communication indicating that it would not undertake any action following the
proposed ECI, the Court started by emphasising the discretion of the Commission
during the final phase of the ECI procedure.?® Therefore, regarding the first issue,
the Court of Justice concluded that, considering the wording of (then) Article
10(1)(c) TEU (“the action it intends to take, if any”), the Commission is not obliged
to submit a proposal following a citizens’ initiative that meets all the requirements,
given its (quasi-)ymonopoly of legislative initiative, which remains intact.?’

22 Karatzia, supra note 4, 159.

23 _Anagnostakis, C-589/15 P, para. 47.

24 1bid., para. 46.

25 Ibid., paras. 47 and 48.

26 Puppinck and Others v Commission, C-418/18 P, para. 129.

27'N. Vogiatzis, “The Commission’s ‘Communication’ on a Successful European Citizens’ Initiative
before the Court of Justice’, 16, Eurgpean Constitutional Law Review, (2020) 4, 691, 691.
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Concerning the reviewability of the Commission’s communication, the Court of
Justice found, in line with AG Bobek’s opinion, that the communication produced
binding legal effects likely to affect the appellants’ interests and concluded that the
action was admissible.?® It should be noted, however, that judicial review is limited
to manifest errors of the Commission, given its wide margin of discretion.

In a nutshell, while the success of the citizens’ initiative does not give rise to any
obligation of legislative initiative on the part of the Commission, the communica-
tion presented by the Commission (containing its legal and political conclusions on
the ECI) can be challenged under Article 263 TFEU.

Brief critical analysis

The ECI was thought to be a valuable instrument of participatory democracy
through which EU citizens can influence the Union’s agenda. On the other hand,
the intervention of the Commission, as the institution to which the promotion of
the general interest of the EU was entrusted, is crucial for the ECI procedure and
is, according to Nikos Vogiatzis, “arguably compatible with the constitutionalisation
of the Union.”?

In order to sort out this conflict of interests, the Court sought to dissuade the
Commission from adopting a narrow interpretation of the legal admissibility test,
by emphasizing the need to comply with the principle of good administration. Fur-
thermore, the Court reaffirmed the Commission’s discretion in the follow-up stage
while assuring an appropriate balance between this prerogative and the democratic
aspirations of the ECI through the reviewability of the Commission’s communica-
tion under Article 263 TFEU.

In addition to this important institutional aspect, connected to the principle of
institutional balance, it is worth noting that the case law of the CJEU has influenced
ECI procedure both at a procedural and a substantial level. On a procedural level,
besides making the ECI procedure more flexible by allowing the partial registration
of ECI proposals, the Court has established a precise distinction between the Com-
mission’s intervention at the admissibility stage and at the follow-up phase.?

On a substantial level, the Court expanded the ECI’s scope of application by,
inter alia, confirming the admissibility of ECls regarding the negotiations of interna-
tional agreements, the legal basis of which is Article 352 TFEU.3! Moreover, the

28 Puppinck and Others v Commission, C-418/18 P, para. 133.

29 N. Vogiatzis, ‘Between discretion and