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Preface

I started reflecting almost compulsively on State ocean jurisdiction at the begin-
ning of my tenure as the incumbent of the South African Research in the Law of
the Sea and Development in Africa. At that time, I became involved, among others,
in efforts to raise awareness among States about the many, sometimes egregious,
forms of criminal behaviour sometimes associated with fishing activities, and to
support States in taking legal and practical steps to combat that behaviour, thereby
reducing its impact both on the natural environment and on all those among us
who are either directly or indirectly affected by it. I realised that one of the factors
complicating the identification and taking of those steps is the fact that the State
ocean jurisdiction framework is much more complex than the related framework
applicable on land. That complexity creates opportunities for (often international)
criminal syndicates, who take advantage of existing or perceived areas of uncer-
tainty. At the same time, that complexity paralyses organs of State responsible for
law enforcement, who are not given the legal authority that they need and/or decide
not to exercise that authority, in case of doubt, for fear of acting ultra vires.

As I grappled with the intricacies of the State ocean jurisdiction framework, I
became convinced that the limited, but excellent work on State jurisdiction, from a
primarily land perspective, does not offer the best foundation on which to disaggre-
gate its ocean component. I also became convinced that the main reason is probably
the emphasis on territoriality (and extraterritoriality) that finds limited support at
sea and that leads to a one-size-fits-all approach that does not accord well with the
variegated nature of State ocean jurisdiction. This work will have reached its goal
if it brings greater clarity to all ocean stakeholders on an inevitably complex and
often misunderstood framework that is aimed at striking a universally accepted bal-
ance of competing interests and, as a result, if it injects renewed analytical rigour
into research and advocacy related to the wide range of urgent ocean-governance
challenges with which humankind is confronted.

As I already pointed out a decade ago, academic life in a so-called develop-
ing State has both advantages and disadvantages, which are combined in a unique
way in a State like South Africa. Once again, making the most of the former while
overcoming the latter would have been impossible without funding from the South
African National Research Foundation (grant number: UID 85714) which, among
others, made it possible for this work to be available on an open-access basis.
In addition, I gratefully acknowledge the financial and material assistance of the
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research support structures at Nelson Mandela University (NMU) as well as the
financial support of the UK Research and Innovation’s GCRF One Ocean Hub pro-
ject (grant reference: NE/S008950/1). I am very grateful for the managerial support
of Prof Avinash Govindjee (the Dean of the NMU Faculty of Law before he rose
to the Bench of the High Court) and Dr Lynn Biggs (who has acted as the Dean
since then). Among the many individuals who provided invaluable assistance, I
must single out Prof Derry Devine, emeritus professor in the Faculty of Law at
the University of Cape Town who, without hesitation, accepted to peruse the draft
of this longer-than-average manuscript and to give me the benefit of his always
extremely meticulous comments. I also thank Dr Tajudeen Sanni and Ms Miche-
Lee Van Schalkwyk, my research and editorial assistants. Moreover, I am indebted
to Ms Siobhan Poole, Mr Sanjo Puthumana and their colleagues at Routledge for
their utmost professionalism. Finally, I am, as always, by far the most indebted to
my spouse, Maria, and my two daughters, Ashley and Candysse, for their countless
sacrifices as well as their unremitting love and support.

Patrick Vrancken
Nelson Mandela Bay
October 2022
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1 Introduction

1.1 Introduction

The first rules governing relations between independent human groups are prob-
ably forever forgotten in the deep recesses of humankind’s prehistory.! We will also
probably never know when, and under what circumstances, humans first interacted
with the ocean environment. What we know, however, is that the scale of human
activities at sea increased considerably during the last two centuries.? Today, that
has resulted in a great number and complexity of conflicts between stakeholders
in marine spaces as well as an ever-increasing negative impact on the marine envi-
ronment. For those reasons, an appropriate normative regime to govern the oceans
has never been, early in the twenty-first century of the present era, so crucial to our
survival as a species.® At the same time, States are the polities claiming primary
normative powers and the exclusive right to use force at sea.* As a result, a thorough
understanding of the attribution and exercise of State authority in ocean matters is
essential if humankind is to have any chance of overcoming the challenges ahead.
At the beginning of this book, which aims to make a contribution to that understand-
ing, this chapter outlines humankind’s uses of the ocean environment, identifies the
various stakeholders at sea and interrogates the concept of “jurisdiction”, before it
sketches the analytical framework described in depth in the following chapters.

1.2 Maritime uses

The oceans and their resources have been part of the natural resources used by
coastal communities for at least 150,000 years.’ In due course, technology and

—

See e.g., A Altman “Tracing the earliest recorded concepts of international law. The early dynastic
period in southern Mesopotamia” (2004) 6 JHIL 153-172 at 153.

See e.g., L Lucchini & M Voelckel Droit de la Mer (1990) 1 18.

See e.g., M Veelckel Rien que la Mer (1981) 132.

See e.g., D Guilfoyle “Article 107” in A Proelss (ed) United Nations Convention on the Law of the
Sea — A Commentary (2017) 755-759.

See e.g., BM Holt “Anatomically modern Homo sapiens” in M P Muehlenbein (ed) Basics in Human Evo-
lution (2015) 177-192 at 186; K Kyriacou, JE Parkington, AD Marais & DR Braun “Nutrition, modernity
and the archaeological record: Coastal resources and nutrition among Middle Stone Age hunter-gatherers
on the western Cape coast of South Africa” (2014) 77 Journal of Human Evolution 6473, on evidence
found on several sites along the southern and south-western coasts of South Africa; RC Walter ez al. “Early
human occupation of the Red Sea coast of Eritrea during the last interglacial”” (2000) 405 Nature 65-69.

DOI: 10.4324/9781003383871-1

EENEVA RN )

W


http://dx.doi.org/10.4324/9781003383871-1

2 Introduction

knowledge of the marine environment improved to such an extent that migration
took place across the Indonesian archipelago into Australasia at least 40,000 years
ago.® Further developments made it possible for the Sumerians, 4,000 years ago,
to be engaged in maritime trade with their neighbours around the Persian Gulf and
beyond.” At the same time, the Minoans, and later the Phoenicians, were trading
across the Mediterranean,® sometimes venturing beyond the Strait of Gibraltar,’
probably up to the British Isles!® and down the coast of West Africa,!! while the
Egyptians plied the waters of the Red Sea up to the Horn of Africa!? and ven-
tured even further. Herodotus relates the three-year journey around what was then
referred to as “Libya”, undertaken about 2,600 years ago by a crew of Phoenicians
sent by the Egyptian pharaoh Neco.! If the journey did indeed take place, one of
the most striking phenomena the crew experienced and duly reported — so we are
told — must have been seeing the noon sun moving from the back to the right and
then to the front as they rounded the southern African coast from cast to west.'
When the Romans asserted their authority over the Mediterranean, 2,000 years ago,
they had developed the means to control that body of water in such a way that they
were able to claim it as mare nostrum," from which they regularly sailed to India
after crossing the land bridge between Africa and Asia.'® In fact, the Mediterranean
was integrally linked to the Indian Ocean!” which, in contrast, was “free of state

6 See e.g., WF McNeil Visitors to Ancient America.: The Evidence for European and Asian Presence
in America Prior to Columbus (2004) 18; D Salesa “The Pacific in indigenous time” in D Armit-
age & A Bashford (eds) Pacific Histories (2014) 31-52 at 33-34. See further e.g., P Johnstone & S
McGrail The Sea-Craft of Prehistory (1988) 3—16.

7 See e.g., ECL During Caspers “New archaeological evidence for maritime trace in the Persian Gulf

during the late protoliterate period” (1971) 21 East and West 21-44.

See e.g., AB Knapp “Thalassocracies in Bronze Age eastern Mediterranean trade: Making and

breaking a myth” (1993) 24(3) World Archaeology 332-347. See also e.g., P Horden & N Pur-

cell “The Mediterranean and ‘the New Thalassology’” (2006) 111 (3) American Historical Review

722-740.

9 S