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Preface

This handbook focuses on the growing worldwide movement aimed at decolonizing state pol-
icies and practices and the discipline of criminology. The collection of original chapters brings
together cutting-edge, politically engaged work from a diverse group of writers who take as a
starting point an analysis founded in a decolonizing, decolonial and/or Indigenous standpoint.
A basic criterion for inclusion in this handbook was that each chapter in some form addresses,
is cognisant of, or is underpinned by one or more of these theoretical or political positions.

The book chapters offer critical commentary on momentous issues facing the decoloniza-
tion of criminalization, carcerality, and criminology. These points of departure include analysis
of specific decolonization policies and interventions instigated by communities to enhance
jurisdictional self-determination and foster Indigenous sovereignty; theoretical approaches to
decolonization; the importance of research and research ethics as a key foundation of the decol-
onization process; crucial contemporary issues including deaths in custody, state crime, repa-
rations, and transitional justice; and the use of decolonizing, decolonial or Indigenous critical
analysis of key institutions of social control, including police, courts, prisons, child protection
systems and other forms of carcerality and state violence.

When we first drafted the outline for this edited volume, our discussions focused mostly on
who we would like to write about what. We sought to cover a wide range of topics, while engag-
ing perspectives from every continent and as many intersections as possible. We sketched rough
section headings to which we made no commitment, trusting in the process: that the appropri-
ate ones would organically emerge once all contributors had signed off their final manuscripts.
As is the case with most edited collections, a good number of people we asked to contribute
had to decline as they were already wedded to other projects, a few authors changed their topics
after agreeing to contribute, and some had to discontinue their planned chapters for various
reasons, which means that several of the topics and representations we had originally envisaged
could not be covered in this volume after all. We also note some of the difficulties in relation to
terminology. There is much debate on whether ‘Black’ and “White’ should be capitalized. We
have left this to the decision of each author, rather than imposing our view. Similarly, the words
‘decolonial’ and ‘decolonizing’ are used variously by authors, sometimes interchangeably, some-
times with precision to represent different theoretical orientations. Again, we have not imposed
an overarching definitional dogma on what is an evolving understanding of these terms.

After we had read, edited, and confirmed all chapters, we were confronted with one final
question: How does one structure a handbook that is not only supposed to be a platform for
authors to write about decolonization but a book that aspires to be decolonizing, represent decol-
onization, and, in doing so, is more than “just a metaphor” as Tuck and Yang (2012, p. 1) have
urged us and whose call is echoed by so many of the contributors in this volume? Or as Debbie
Kilroy, Tabitha Lean, and Angela Davis ask in their contribution to this volume: “What is the
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use of talking about decolonial scholarship if we do not, in fact, employ, honour, and practice
it?” So, how does one arrange chapters under subheadings in a meaningful way without cag-
ing or misrepresenting them? We did not take this task lightly. Our discussions were long and
involved mind-thinking, gut-feeling, as well as heart-feeling-thinking. We can only hope that
the outcome does justice to all contributors’ hard work and intentions.

We thought the first section should elucidate why we saw a need for this book to be com-
piled in the first place, why decolonization of justice is necessary, and the range of locations
in which it needs to occur. At the same time, we could not help but notice how deeply per-
sonal some authors’ accounts were, while others focused their critical lens upon the global. To
us, it demonstrated the complexity of the decolonizing project, requiring involvement at the
individual, community, and global levels. Hence, we decided to name the first section Why
decolonization? From the personal to the global. It starts with Viviane Saleh-Hanna’s very personal
account of the immortal connection between individual spirit and ancestral lands, which can be
broken neither by colonialism nor by the passing of time. Eloquently and seemingly effortlessly,
she links decolonization and healing to abolition — abolition of white supremacy and imperial
institutions “that capture our bodies and take away our time and ability to be and feel alive”.
Following Viviane Saleh-Hanna, Michaela McGuire picks up the themes of white supremacy
and justice to expose the “colonial smokescreens masked as policy and programming, result-
ing in the expansion of state control and the increased indigenization of justice policies and
programming as stifling the potential for decolonial Nation-based solutions”. From the broad
theme of decolonizing justice, the section then moves on to cover a selection of macro-level
areas of decolonization — the mass media, social work, and restorative justice — before zooming
out to the global scale. Here, Pablo Ciocchini and Joe Greener “argue for a materialist under-
standing of neo-imperialism placing processes of wealth transference and extraction from Global
South to North as central to the global system of inequality” and injustice, while Leanne Weber,
Robyn Newitt and Claire Loughnan focus on colonial borders.

For some time, as we wrestled with the right wording for the heading of the second section,
it bore the working title I can’t believe it’s not policing. While the deflective humour helped us
to ‘put a pin in it’ and gave us time to think, it was, in hindsight, also a nod to the ongoing
decolonization of our own minds. The words we use matter. That words matter is also illus-
trated in the first chapter of this section, written by Maria Giannacopoulos, who speaks to the
“violence of the law” that is enabled through its “enforceability”. As violence perpetrated by the
state transpired from each chapter in this section, it was clear that the term state violence had to
be part of the section heading. However, we felt this was not going far enough as the accounts
of the experiences of state violence were too systematic, too methodical, and too lethal to not
be understood as colonial-genocidal ferror. Hence, we decided on the title State terror and vio-
lence. The section moves from the violence of the law to the criminalization and overpolicing
of Romani people and other social groups whose legal construction and/or identity is based on
their itinerant lifestyles. Here, again, the importance of terminology/words and thus language
in both the process of colonization and decolonization becomes apparent as narrative catego-
rizations are employed to determine who belongs and who does not. In the next chapter, Dylan
Rodriguez also supports the importance of terminology in decolonization as he argues for the
abandonment of the term ‘police brutality’ and the uptake of the term ‘police terror’ instead.
The various shapes and forms in which this police terror occurs are outlined in the following
chapters, which also capture a wide range of geographical locations. The second section ends
with Chris Cunneen’s contribution, in which he shows that the struggle against police violence
has been foundational to the development of movements for racial justice and collective action
predating the current calls to dismantle the police and end state terror and violence.
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From the abolition of police, it logically followed that the third section would focus on
Abolishing the carceral. That this topic is also a deeply personal one is demonstrated by Debbie
Kilroy, Tabitha Lean, and Angela Davis in the first chapter of this section as they “employ
the ancient art of storytelling drawn from struggles against racism, heteropatriarchy, and cap-
italism” to “steer, guide, and teach” us, asking us to find meaning as we “pause and reflect”
on their stories of experiencing the violence of incarceration. Their chapter reminds us of a
question asked by Stanley Cohen (2001): “What do we do with our knowledge about the
suffering of others, and what does this knowledge do to us?” (p. x). Aya Gruber illustrates
in the following chapter that to feminists of the carceral persuasion the knowledge of the
suffering of others — in particular the suffering of Black and Indigenous others — does little
to nothing to inform their analysis of crime control, evidenced by the fact that carceral fem-
inists continue to participate in the “colonial prison project by sanitizing state violence as the
protection of vulnerable women”. The next two chapters, authored by Sherene Razack and
Vicki Chartrand respectively, expound on the carceral violence committed by settler-colonial
states against Indigenous people. Hereafter, Simone Rowe and Leanne Dowse discuss the
intersections of indigeneity, race, and disability in the carceral context. In their chapter, they
also elaborate on the harmful effects of the hyper-individualistic risk paradigm and demon-
strate how “risk assessment tools preserve the colonial carceral impetus to confine the familiar
targets of colonial oppression”. How to move beyond the risk paradigm is then discussed by
Grace Gordon and Robert Webb in the next chapter, followed by Nancy Heitzeg’s chapter on
the school-to-prison pipeline. This third section is book-ended by yet another highly personal
account as Ethan Blue ponders his decades-long work with colonial carceral archives. Again,
the importance of words — written, spoken, traced — becomes apparent as he conceives of the
incarcerated other “about whom the records are written” as “imprisoned by the words” both
beyond their time in prison and their lifetime.

Moving on from the specific context of the carceral, the fourth section looks more broadly
at Transforming and decolonizing justice. It brings together chapters on decolonizing efforts within
the immediate justice sector and at the community level. Topics include the decolonization of
child welfare, family violence, and restorative justice, while covering a wide range of geographic
locations from Turtle Island to South Africa, India, and Aotearoa New Zealand. Some chap-
ters raise uncomfortable matters for the project of decolonization. For example, using India as
the point of discussion, Mark Brown raises questions about how we understand the historical
process of colonization and its implications for decolonization. Rishika Sahgal shows how the
concept of decolonization can be appropriated by ultranationalists in India to fan communal-
ism. This fourth section ends with two macro-level discussions — one about the link between
environmental and criminal justice by David Rodriguez Goyes, followed by Andrew Woolford’s
analysis of the colonial roots of the concept of genocide.

The fifth and final section attends to the decolonization of academia and the discipline of
criminology in particular. We gave it the title Disrupting epistemic violence because that is what all
authors in the section aim to achieve with their writing. While this section was afforded more
prominence in our original contents outline, we decided to move it to the end of the book, not
because theory and academic research are of less importance but because they are and should be
informed by and reflect on individual, community, and global experiences of de/colonization
and in/justice. Topics covered in this section include both the decolonization and decolonial
paradigm in criminology, Black criminology, and the decolonization of research methodologies,
theory, and praxis. This section — and with it the edited volume — concludes with Rod Earle’s
chapter on Tackling whiteness as a decolonizing task in contemporary criminology. He argues “that
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making whiteness better understood and more visible in criminology increases the prospects of
decolonizing justice, confronting its racism, and promoting more egalitarian convivial futures”.

Decolonization is a historical and contemporary set of political, economic, social, and cul-
tural processes. We take the insight of abolitionists who acknowledge that change is not simply
an act of pulling down but also simultaneously one of rebuilding. Colonial institutions including
criminal legal systems have been built up over centuries. Decolonization by necessity will be
both a generative and iterative process. While all of the chapters argue the need for decoloni-
zation, they do so from various perspectives in relation to both theory and praxis, reflecting the
current vibrancy and diversity of writing and activism in the field.

Finally, we note that this book is the result of a joint project with equal contributions from
all of us involved: the editors are listed in alphabetical order. We thank all the contributors and
we sincerely hope they are as pleased with the outcome as we are. We were fortunate enough
to receive funding from the University of Auckland to enable this book to be an open-access
publication — which itself is a necessary step in the decolonization of knowledge. In reflecting
on the audience for this book, we perhaps can do no better than paraphrase Mariame Kaba’s
response to Marc Lamont-Hill (2021) when she was asked the same question about her book
We do this till we free us: we hope the book will find its audience and the audience will find the
book useful.

Chris Cunneen, Antje Deckert, Amanda Porter, Juan Tauri, Robert Webb
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Between the lines of land and time

Viviane Saleh-Hanna

Introduction: to my ancestors

I am a Black feminist, the child of Coptic ancestors and Palestinian refugees.
(Saleh-Hanna, 2016, p. 46)

Approaching three decades of anti-colonial and abolitionist organizing, scholarship, and teach-
ings, I turn towards NANOYNI NPEMNXHMI (my - Person of the Black Soil [Coptic - Egyptian]
- roots), and my Palestinian roots to examine and disclose the unspoken loss and grief that
embody this journey. The militarized terrors of colonialism and conquest harvest loss and
anguish in so many ways, for so many people. Within my family, colonialism meant that my
PeMENXHMI father and matrilineal Palestinian grandparents became the first generation in their
respective lineages to be buried outside their ancestral homelands. Consequently, my generation
became the first born outside our lands of origin. We exist at the very early cusps of colonial
displacement and land dispossession, grew up within families that experienced those ruptures
first-hand, and now exist between the worlds they lost and the ones we are trying to create, so
that we can go on living.

In this chapter, I break layers of silence surrounding the roots of my family’s colonial trauma
by reconsidering penal colonialism (2008) and Black Feminist Hauntology (2015) in relation
to the lands that hold my ancestors and carry the histories and wisdoms of our ways. Anchored
within an intentional commitment to write between the lines of land and time, I reflect on my
scholarship in relation to my lived experiences and historic memories tangled within the vis-
cous, knotted formations of colonization’s enduring violence. As I share these personal dimen-
sions and break silences surrounding anti-colonial moments of freedom, I map portions of our
journey towards decolonizing justice. This is a journey that asks all who do this work to explore
the lands of their ancestors, to break the silences we know need to be broken, and to contribute
to next-world creations with intentional, anti-colonial, freedom-filled dreams come true.
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We are the land: NipemNxHMI (People of the Black Soil, pronounced
NiRemenKeemi) and Palestinian

I have come to believe over and over again that what is most important to me
must be spoken, made verbal and shared, even at the risk of having it bruised or
misunderstood.

(Lorde, 1984, p. 40)

I sit down to write this chapter as the first anniversary of my father’s passing into the spirit realm
looms. His ancestry, the histories he passed on to his kin, his life lessons and struggles deeply shape
who I am and what I create in the world. My matrilineal ancestry belongs to Palestine and holds
the same significance. Yet, these are roots I seldom discuss or write about in public spaces. Don’t get
it twisted: I am open about my PEMNXHMI (People of the Black Soil, pronounced RemenKeemi)
and Palestinian roots, I am proud of my peoples, my ancestors, our history, our continued struggles
against colonialism, and my heritage. I have just not been able to document, until now, how and
why anti-colonialism resides at the core of my being, is the heart and soul of my relationships to and
expectations of justice, necessitated my leap into abolitionist thought and activism so early in my life.

This is the first chapter I have dedicated fully to my roots. It has been a long time coming, as
I have always known that the words needed to express these roots and family histories are bathed
in colonial trauma, full of grief, and, at times, feel consumed by such immense loss. The actual
loss of my father has become my catalyst for a broader, more visceral reflection of the many losses
that began before his life was over; before his life began. As I process my grief and mourn his
loss, I find myself more acutely aware of the fact that between the lines of everything I have ever
written on colonialism, on justice, on abolition, on hauntology, reside the occupied lands and
lost times of my ancestors. Throughout my scholarship, on every blank page between chapters,
every blank line between paragraphs, and every single blank space between words, in each and
every publication, I have always, privately, been able to read the pain and loss of north Africa’s
Land of the Black Soil - called XHMI (pronounced Keemi) by my ancestors for far longer than
colonizers have taught us to call Her Egypt, and the obvious, on-going loss of Palestine. It is
from between these lines of land and time that I felt compelled to write this chapter.

A long dirt road begins with the casual barrel of a gun

Seldom does the first line written become the actual first line printed in most publications. In
the case of Colonial Systems of Control: Criminal Justice in Nigeria (2008), the first line I wrote
remained unchanged throughout all the drafts of its making. “A long dirt road begins with
the casual barrel of a gun, guarding a boundary, allowing selective access to outsiders and con-
trolled exit to insiders.” (2008, p. 1). The casual barrel of that gun is colonialism. It backs the
criminal legal system, cannibalizing justice everywhere it goes. Colonialism’s casual barrel of
their gun enforces the borders of white, settler nation-states as they cut Indigenous nations and
lands into obscure conquered formations all over the globe. It limits our beings into prototypes
that must fit within the limiting and fetishized imaginations of white supremacist colonizers.
Colonialism’s militarized, imprisoning, dissecting, categories of allowable existence line the
contours of western! thought and feed its vicious cycles of colonial world-making.

Within colonial systems of control, the guns pointed at our lands (enforcing borders) and
our bodies (through war and criminal legal powers) appear ‘casual’. This appearance is con-
structed through many mechanisms, not least of which are the many ways colonizing cultures
minimize, gaslight, and deny our pain and loss. Fueling the militarized separations and ruptures

4



Between the lines of land and time

enforced by colonialism, the sterilizing language of colonizers transforms how we think about
and articulate our struggles for freedom. For example, geography and demographics really mean
the land and her people. In the arena of colonialism, our existence — both on and oft captured
homelands — haunts western geography and transforms conquered peoples and nations into
‘demographics’. From the sterilized lens of these formations (re-forming land into geographics
and re-framing people into demographics) the barrels of their guns are casually and falsely cast
as an extension of our safety, as opposed to an extension of their vicious grasps on that which
shall never truly belong to them.

Palestine: beloved lands between the river and the sea

I was surprised at how much I thought about the loss of Palestine during my mis-
carriage. I was grieving a loss of a potential, a life I had never met or known, yet
one that was mine, was within me, was a part of me. I have never been to occupied
Palestine, and I found myself unexpectantly confronting the impact of that loss of’
family, land, and life during my miscarriage.

(Saleh-Hanna, 2016, p. 51)

European colonialism resulted in my maternal grandparents becoming the first generation in
their families to be buried outside their ancestral homeland. By this I mean, the vast majority
of my maternal ancestors, as far back as time can measure, rest within the embrace of Palestine.
In the aftermath of Europe’s colonial catastrophe, my grandfather is buried in Egypt [XHMI] and
his beloved wife, my grandmother, is buried in Canada. In one generation, my deeply rooted
maternal lineage lost Palestine to armed white settlers backed by the strongest, wealthiest white
nation-states in the world. As a result, our families, communities, and ways of life are scattered
in ways that cannot be undone.

My mother was three years old when her parents fled in 1948. We grew up listening to
my grandmother’ retelling of those times. Early in the days of Palestine’s most recent colonial
occupation, European troops rounded up all the Palestinian men and boys who lived on her
street in Jerusalem. They made them kneel on the sidewalk with their hands behind their heads
all day. At sundown, they casually executed one or two or three of them before sending the rest
home. The bodies of the murdered remained on the streets in front of their homes overnight.
The next morning and night, the same thing happened until one by one, each family who
could, left Palestine.

My mother’s family lived in tents in the desert for three months waiting to see which
surrounding nation-state would accept them. As far as I know, some of our relations went to
Jordan, and some, along with my mother’s family, to XHMI. There are also those who, against all
odds and threats to their life, remain in Palestine. My mother’s paternal and maternal lands are in
Ramallah and Jaffa, and the home my grandparents created for their new family is in Jerusalem —
none of their homes and lands is located in the West Bank or Gaza. As a result of European
colonialism, all of my maternal homelands, every inch of home and land, is fully occupied by
the State of Israel. Once in a while, we get videos and photographs of our homes or shopfronts
now occupied by white settlers. They may have changed the signs on our storefronts and
moved into our homes as if they are their own, but they can never change the facts of Palestine:
the facts of my ancestors and their times remain buried in the lands and woven into the very
air those settlers breathe. On a visceral level, I have always understood that colonists impose,
enforce, and murder because that which they claim is not true, and that which they occupy will
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never fully belong to them. Palestine is not a question: we are a land outside of Europe with a
religiously diverse people who are not European and have never been from Europe. The oral
histories passed down to me by my grandmother taught me about the casual barrel of the gun I
encountered at the entrance of all prisons, walls, and borders I have crossed. Colonial violence
is epitomized and reproduced through the barrels of their guns: guarding, selecting, imprison-
ing, and expelling us casually and without an ounce of shame or second thought. For so many
reasons, but particularly because of my family’s colonial trauma, the work of Black feminists has
always moved my spirit and spoken a language I needed to learn in order to survive and make
sense of the world around me.

Penal colonialism and Black Feminist Hauntology: echoed formations in
call and response

My scholarship on Black Feminist Hauntology is deeply influenced by Toni Morrison’s Beloved
(1987). In Morrison’s re-written story of Margaret Garner, the central character Sethe processes
and discusses the violations she faced during her life on a plantation and the brutal decisions
she had to make to escape with her children. Sethe describes not ‘memories’ of those days, but
instead the ‘rememory’ of those times. Morrison’s reframing of memory as repetitive allows us
to consider how the experiences of colonialism and enslavement do not only exist in the past,
nor just within the memories of those who experienced these institutions first-hand. Instead,
we are able to articulate how this violence embodies a vicious echo with impacts unleashed
across occupied lands trapped within stolen time. When Toni Morrison renamed structural
violence as ‘rememory’ she invoked a Black feminist call (in the name) and response (in the
understanding) that echoes across colonialism’s loss and despair — refusing to fall into the abyss
— birthing next-world languages to describe the depths of colonialism’s violence. Rememory
disallows the barrel of their gun to continue to disguise itself as casual. The echoes we hear
within Sethe’s rememory are mirrored and intertwined throughout the institutionalized trajec-
tories of white power:

Colonialism was legalized by the same criminal system that legalized slavery [...] neoco-
lonialism was legislated through the same laws that legalized the economic exploitation of
Africa [...] criminal justice systems (in Nigeria and the world over) were born out of a
system that legalized slavery and colonialism.

(Saleh-Hanna, 2008, p. 22)

For these reasons, in Black Feminist Hauntology: Rememory the ghosts of abolition? (2015), I con-
clude that capitalism is haunted, not by communism as Derrida (1994) suggests, but by white
supremacy. Further, white supremacy is not only inherently capitalist and classist, it is simulta-
neously and necessarily ableist, masculinist, and heterosexist. Racism, as a colonizing ideology,
captures gender, sexuality, and our bodies as an extension of the lands they stole.

Wailing for Jerusalem

Both of my grandfathers were ancestors before my parents met, so I have only known them
through stories we were told about their lives. Though it is not an actual first-hand memory,
there is a particular story about my maternal grandfather that has always felt so clear in my
mind’s eye. During the escalating wars on Palestine in 1967, my Jido George sat on his balcony
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at their apartment in Cairo listening to international news on the radio. When he learned that
Jerusalem was under siege and about to fall into occupier hands, he began wailing “Jerusalem
is lost!” over, and over, and over, between tears, as he repeatedly hit his hands upon his thighs,
expressing unbearable, visceral anguish.

My grandmother cried both times she told me this story. She said his grief could be heard
by everyone on the streets of Cairo that day, and both times I thought, his grief echoes right
here in this living room in Canada all these years later. That is colonialism. That is injustice.
It is not contained within the moment of loss or the original acts of violence alone: injustice
is all of that violence plus the living grief and enduring losses that echo across land and time,
continuing to violate long after those who incurred first contact with colonial violence have
gone. Colonialism is bloody, vicious, haunting, loss after loss after loss. It is war and occupation
inherited by colonizers as much as it is endured by those living as conquered peoples (Césaire,
1955). As all Indigenous nations, communities, and peoples who have been separated from the
land and denied all that land holds for us know, colonialism is not theoretical nor historic, it
is ongoing vicious occupation. Colonialism is synonymous with injustice — it is the rippling,
repeating inception of unsurmountable grief for all that is stolen. The abolition of the criminal
legal system is just the tip of the iceberg. Our journey for justice is much larger than the alterna-
tives to policing and imprisonment we so desperately seek. The goal to decolonize and liberate
justice from the clutches of colonial systems of control is only possible if we place it within
larger, implicitly anti-colonial, overtly Indigenizing pathways to freedom.

epdel NKapNak: passage into the lands and times of NipeMNXHMI ancestors

Indigenous theory is earth based and derived from the teachings of the land, sun,
water, sky and all of Creation. Its methodologies of practice integrate the natural
teachers and elements of the earth. Indigenous wholistic theory is an ancestral con-
cept to Indigenous people.

(Absolon, 2010, p. 74)

The story I share in this section is the sort of lived experience we are trained and socialized
to deny or keep silent as academics, or ‘professionals’ within colonized spaces. By sharing this
experience, I am removing a barrier of silence that prevents us from discussing, exploring,
acknowledging, and knowing justice through freedom-driven dimensions that exist beyond the
measured and sterilized binaries of colonial systems of thought.

At the turn of the twenty-first century, I was living in Nigeria and working with imprisoned
people across the west African coast. During those years, I travelled to XHMI to visit my paternal
family and to spend time with my parents and sisters who travelled from Canada to meet me
there. It was the first time my sisters and [ were grown enough during a visit to XHMI to be
able to make some demands: while we valued time with our family, we also wanted to see the
XHMI that all these tourists get to see. A one-day trip to the Pyramids at Giza and an afternoon
in Cairo’s museum were not going to cut it this time. We wanted to see and experience more.
Along with my sisters and my mother, we embarked upon a journey on the Nile that took us
to as many temples and historic PEMNXHMI sites as we could visit.

Karnak is a colonial name - I do not yet know the name of this sacred place in METPEMNXHMI
(language of the People of the Black Soil). I have no choice but to refer to this EpDEI (temple)
as EpdEI NKAPNaK (temple at Karnak) - for now. Until the day we went to EPPel NKAPN2K,
I had worked with prisoners across Canada and west Africa for more than six years without
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paying particular attention to the impact my body and spirit incurred through repeated and
direct contact with prisons. I was not doing time, so I remained focused on the impact of
imprisonment on those held captive within colonization’s most vicious monster, without stop-
ping to consider how my own repeated contact with prisons impacted me over the years of that
intense work.

Long dirt roads hold the answers we seek

Walking across desert sands inside Karnak’s walls, I felt an immediate and absolutely oppositional
sensation to the experience of walking across yards behind prison walls. At Karnak, I looked
down at my feet, on that land, and felt my whole being move in ways I had never moved before.
I was flooded with a deep and unexpected sense of familiarity. I went through my wellness-in-
the-desert checklist: I was not tired; I was hydrated; I had not yet been in the sun too long; I
was neither feeling dizzy nor thirsty. And yet, I needed to find something to lean on because
my body’s overwhelming familiarity with a place I had never been to before was literally disori-
enting. I was consumed by a sensation that was simultaneously magnificent and terrifying. The
closest concept I can grasp to put into words the experience I was having is déja vu — but not in
the same way we experience déja vu as fleeting moments we bump into once in a while, but, as
I wrote in my journal later that evening, it felt like déja vu on steroids, in waves, moving me in
and out of place and time. I felt my spirit awaken and begin to heal as the juxtaposition between
imprisoning walls and the healing encirclements created within Karnak’s walls grew louder and
louder over the hours we were there. I felt a hyper-consciousness to the land as time came and
went through my entire being at Karnack that day.

That was twenty years ago, and I have not experienced anything like it since — not in the
other temples we visited that summer, and not anywhere else I have been on this blessed Earth.
I have not had the chance to return to Karnack since, but, as you can imagine, I wonder if it
would happen again. Sometimes my trained academic mind questions if it was real, but the rest
of my being, particularly my spirit, knows it was. In ways I cannot describe fully through words,
portions of my spirit awakened that day, like a workout that causes soreness in areas of your body
you did not realize existed until they ached. The after-effects of that experience continue to
resonate and echo through me today. It was an experience that shapes how I think about time,
land, memory, and freedom.

In Kathy Absolon’s Kaandossiwin: How we come to know (2011), I finally found the framework
that best spoke to my experience at Karnack. Writing on ‘memory’ she states that “Indigenous
scholars, through their search, reconnect to their ancestors, land, cultures, traditions, language,
history, and knowledge. The search, in a sense, becomes a catalyst to remember who we are
and what we know and to bringing those truths forward” (Absolon, 2011, p. 77). Reflecting on
Karnack through the lens of Indigenous methodology, against the jarring backdrops of colonial
prisons, I realize that in between the lines of all my scholarship and teachings on abolition, live
not only grief and loss but beneath loss, perhaps alongside grief on some days, live the wisdoms
and spirits of north African Egypt and west Asian Palestine.

The experiences I had at Karnack that day were so profound, they shaped 15 years of reading
and reflecting on time, memory, and loss, eventually written into Black Feminist Hauntology:
Rememory the Ghosts of Abolition? (2015). In its most visible form, Black Feminist Hauntology
is a critique of Euro-centrism’s vicious and misguiding suppositions on time and memory in
relation to land and conquest, in relation to abolition and freedom struggles. Black Feminist
Hauntology is also an interrogation of white supremacy’s view of the past-present-future as
mildly related entities, as opposed to the realities of their absolutely interlocking existence,
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particularly as it is arrested within the colonializing, institutionalizing, inter-generational grasps
white settlers have upon Indigenous lands and peoples. The brief moments of unchained free-
dom I experienced at Karnack, the small taste I received of what my lands hold and can teach,
have allowed me to realize what it truly means to know that as long as they have our lands, they
will continue to hold our futures hostage.

Coming up on 15 years since the publication of Colonial Systems of Control, when I revisit
that first line, I intentionally teach myself to embrace the long dirt, to see its powers above and
its beauty despite the barrel of colonialism’s gun. At this stage in my journey towards justice, I
am finally turning towards the land, the sky, air, water, creation, and the cosmos to learn about
justice, to figure out how we can continue to expand our embrace of anti-colonialism as a
wholistic philosophy and way of life.

The time is now

My spirit belongs to the lands where the majority of my ancestors were laid to rest. My ances-
tral lands of origin are mine, and they are significant — even if white power claims they are not.
And by ancestral lands of origin, I am not speaking about the places our lineages are buried due
to the last few hundred years of white power’s forced migrations, kidnapped enslavements, and
mass displacements. I mean back to the times before western Europe infected our Earth with
white supremacy. Before European imperialism and colonialism extended their poisonous ten-
tacles throughout the land. Before chattel slavery. Before white settler occupation and genocide.
Before the rise of Europe’s prison and the end of our justice, my grandmother was Palestinian,
and my father was Coptic.

Time and colonialism cannot change the facts of my lineage. Yet, the way we speak about
time continues to be colonized and conquered. For example, at one time or another, most of us
have said or been told that ‘the more things change, the more they stay the same’. No. This is
wrong. The possibilities of a new world are real. We cannot accept white power and its occu-
pation of our lands. Expressions and sayings like this continue to naturalize white power within
our expectations of the world. We must reject this defeatist thinking.

We have also been told that ‘history repeats itself’. No. This too is wrong. Institutions are
repetitive. By their very nature, institutions are meant to enforce, on massive scales, the power
of their exploitative ways. What makes something an institution? It is the wide-reaching,
repetitive act of militarized power that ‘institutionalizes’. History does not repeat itself: insti-
tutions repeat themselves. We must do all that we can to break those repetitive cycles of abuse
(Saleh-Hanna, 2017).

We are also often told that ‘those who do not learn from history are doomed to repeat it’.
No. Those whose wealth, capital, and cultural powers continue to be invested within white
power are most doomed to support (including through efforts to reform) systems that main-
tain and extend historic acts of colonial war, land occupation, and resource (including human)
exploitation. And while those of us who are wounded and tired within captured communities
and extensions of the histories being referenced here may engage with the liberal reformist
logics of this statement, we must at some point acknowledge the fact that oppression is not the
result of ‘ignorance’. Oppression is the result of structural violence. Racism is not rooted in
‘ignorance’. Racism, and all the -isms it upholds and relies upon (sexism, heterosexism, ableism,
genderism, ageism, capitalism), is rooted in hatred, greed, and vicious fear. Racism is institu-
tionalized within systems of law, systems of wealth, and systems of education. Learning about
history will not resolve racism and white supremacy, just as land acknowledgements do not free
the land nor return it to the descendants who belong with it.
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And finally, time does not heal all wounds. What happens with time, what we are able to
abolish and remove in our time — within our lifetimes — will begin the healing we so desper-
ately need. Freedom. Decolonization. Indigenization. Balance. Ma’at. That is where healing
resides. In fact, in order for us to truly enter into an era of decolonization and justice, we must
liberate time. We must end imprisonment and all institutions that capture our bodies and take
away our time and ability to be and feel alive. Our time is now.

Note

1 I have been using small case for directions (north African, western Europe, etc) to deconstruct
Eurocentrism in how we think about our place upon a round planet (what is up and what is down for
example). For this reason, I'd like to keep this W in western in small case. An exception is where west
is part of a name, e.g. West Bank
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Exposing the complexities
of the colonial project

Michaela M. McGuire

Colonialism and racism are embedded within law, policy, and societal institutions. The colonial
justice project furthers the ongoing marginalization and confinement of Indigenous peoples
and maintains racialized societal order. The settler-colonial goals of assimilation, elimination,
and control are continued and legitimated through state-based criminal justice systems (Tauri,
2014). Razack (2015) argues that Indigenous bodies must be dehumanized and controlled, and
thus, abuse or confinement is deemed necessary for societal functioning. Today, settler-colonial
criminal justice systems serve as a modern mechanism of state control, violence, abuse, and
oppression. Chartrand (2019) suggests that “Indigenous incarceration is not the result of a colo-
nial past but rather part of the colonial process itself” (p. 69). The continuation of the colonial
(Justice) project is enabled through its shape-shifting nature.

Indigenous peoples in the settler-colonial jurisdictions of Canada, the US, Australia, and
Aotearoa New Zealand have been subject to colonialism, genocide, racism, and the imposition
of foreign systems of governance, law, and justice. Indigenous Nations, communities, and peo-
ples differ vastly; however, the weaponization of colonialism and genocide occurs across all four
jurisdictions. Manuel (2017) defines colonialism as displacement or dispossession, dependency,
and oppression — this chapter begins by unravelling this definition to facilitate an understand-
ing of the complexities of the colonial justice project. The embeddedness of state-sanctioned
criminal justice systems with genocide, colonialism, oppression, marginalization, and racism are
considered, to demonstrate the pervasive nature of these systemic injustices. The criminalization
of the symptoms of systemic injustice — trauma, mental health issues, poverty, substance abuse,
etc. — has contributed to the pervasive overrepresentation of Indigenous peoples within the
criminal justice systems of the aforementioned settler-colonial jurisdictions. In this chapter, I
offer a broad overview of the entwined issues of genocide, colonialism, structural racism, white
supremacy, and the colonial (in)justice project in the settler-colonial jurisdictions of Canada, the
US, Australia, and Aotearoa New Zealand.

Genocide and colonialism: displacement, dependency, and oppression

Genocide has been utilized to force assimilation, eradicate the Indian problem and heathen cul-
tures, and control the unruly Indigenous other (Anthony, 2018; Jacobs, 2018; Monchalin, 2016;
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Robinson & Paten, 2008; Shantz, 2010). Genocide in settler-colonial jurisdictions was often
under the formal sanction of law and policy (Shantz, 2010; Starblanket, 2018). Wakeham (2021)
uses the phrase “[the] slow violence of settler colonialism” to denote the process in which “gen-
ocidal processes” accumulate and compound existing harm (p. 15). These genocidal processes
continue to be enacted within settler-colonial jurisdictions, often under the guise of state law,
policy, structures, and institutions.

Before colonization, self-determined Nations existed with the full capacity of any func-
tioning society and the ability to effectively respond to conflict and wrongdoing (Simpson,
2008). Domination, control, power, and the maintenance of racialized hierarchies were used
to develop and sustain a settler-colonial relationship within the aforementioned countries.
Indigenous peoples continue to be subject to colonial dispossession and processes that under-
mine Nationhood while upholding white supremacy and Indigenous oppression (Coulthard,
2014; Simpson, 2017). The maintenance of settler-colonial state jurisdiction and power —
through dispossession — is thus dependent on the continual marginalization and erasure of
Indigenous peoples.

Through colonial invasion, Indigenous Nations across settler-colonial jurisdictions were
displaced from their territories — lands and waters — and this displacement was enforced
through the dispossession of Nationhood, governance, laws, jurisdiction, and justice. Despite
Indigenous peoples’ vast differences, “there is one constant: the land was stolen from under-
neath us” (Manuel & Derrickson, 2015, p. 40). Dispossession and displacement were sup-
ported by paternalistic policies, promoting land acquisition, assimilation, and erasure. An
impact of dispossession and displacement is dependency, as economies, sustenance, and ways
of life are intertwined with the land and waters. Manuel (2017) argues that colonial dispos-
session and dependency have “devastated our social, political, economic, cultural and spiritual
life” (p. 20). Dispossession and dependency were and are weaponized by colonial states to
systematically control Indigenous peoples, communities, and Nations. Dependency on the
state for social support maintains racialized hierarchies with Indigenous peoples at the lowest
end of the social order.

Similarly, oppression operates and is sustained through imposed social, legal, justice, and gov-
ernmental systems and interrelated policies, laws, and procedures. The imposition of western
systems oppresses Nation-based systems and subjects varied Indigenous Nations to a foreign sys-
tem of law, governance, and justice. These imposed foreign systems are utilized as a mechanism
of marginalization to maintain the oppression of Indigenous Nations, peoples and communities
while upholding state values. Systematic and targeted erasure, control, assimilation, and racism
are key tools of settler-colonial states in assuming and maintaining power. The dispossession
and displacement of Indigenous peoples from the land were what Simpson (2017) aptly calls “a
perfect crime — a crime where the victims were unable to see or name the crime as a crime”
(p- 15). Colonial genocidal processes became embedded into state formation, racism entrenched
and normalized, and violence against Indigenous peoples was accepted as necessary to control
the Indigenous other.

All possible colonial tactics were utilized to secure Indigenous land, bodies, self-determi-
nation, and Nationhood — and thus, to preserve the dominance of settler states. The con-
struction and maintenance of racialized hierarchies sustain white supremacy — defined as “an
overarching political, economic, and social system of domination” (Diangelo, 2018, p. 28). This
embedded racialized hierarchy occurs alongside the metamorphosing settler colonialism, which
unfolds through law, policy, and institutions while continuing to oppress and marginalize the
Indigenous other.
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Complicity of criminology with the colonial project

The discipline of criminology is embedded within colonialism and sustains oppression.
Criminology — rooted within colonialism and imperialism — has reproduced and sustained a
fixation with the relationship between race and crime (Agozino, 2003; Kitossa, 2012). This
preoccupation results in the blaming of the symptoms of colonialism, genocide, and racism on
Indigenous peoples, while state crimes (genocide, the stealing of Indigenous children, forced
sterilization, medical experimentation, etc.) are left unaddressed. The inadequate blaming of
the Indigenous other oversimplifies Indigenous peoples’ involvement with imposed colonial jus-
tice systems (Cunneen & Tauri, 2017) and ignores the role of the state in contributing to this
“colonial problem” (Monchalin, 2016, p. 145). The individualization of blame upholds the
mythology of white supremacy and racism as it results in perpetuating the myth of Indigenous
peoples as inherently criminal. Instead of being viewed as complex human beings subject to a
variety of massive traumas, Indigenous peoples are infantilized and subject to oppressive colonial
dominance. The construction of the Indigenous other results in an acceptance of Indigenous
peoples as subjects in need of state intervention.

The imposition of western law and criminal justice systems ran roughshod over pre-existing
Nation-based systems of responding to wrongdoing. These imposed systems are imbued with
foreign laws, reinforcing colonial worldviews, and undermining those of Indigenous peoples.
The use of western criminal law and justice further oppresses Indigenous peoples, systems, and
knowledges while upholding western regimes (Cunneen, 2011; Martel, Brassard & Jaccoud,
2011). When we take a step back and consider the impacts of colonial invasion, genocide, and
racism — the notion of who and what is criminal and who defines what is criminal warrant
consideration. Definitions of law and crime are created and maintained by the colonial (invader)
states — the same states responsible for violations of the human rights of first peoples. This hier-
archy of power sustains inequality. Cunneen and Tauri (2017) argue that “colonialism can be
considered criminogenic to the extent that it actively produces dispossession, marginalization
and cultural dislocation” (p. 57). Thus, colonial states are responsible for the underlying trauma,
harm, and resultant mental, physical and social health issues that are subsequently criminalized.

Neoliberalism, criminalization, and marginalization

The use of carceral spaces to civilize, assimilate, and regulate Indigenous peoples has required
the formation of colonial policies and laws that permit the maintenance of shape-shifting
colonialism. Strakosch (2015) suggests that there has been increased policy attention towards
Indigenous peoples’ “welfare dependency and community behaviour” (p. 1), representative of
a convenient amnesia to the role of colonial states in facilitating the conditions of impoverish-
ment. Further, transitions have occurred away from social support in favour of increasingly strict
welfare policies and the individualization of responsibility. This individualization is a key com-
ponent of neoliberalism — the ideological foundation upon which many settler-colonial states
operate. The impact of neoliberalism on the rolling back of social supports, criminalization of
poverty and poverty-related crimes, and the privatization of the prison system has contributed
significantly to increased prison populations in the US (Wacquant, 2009). Under neoliberalism,
the Indigenous other can be regulated — and the rise of neoliberalism within the settler-colonial
states of the US, Canada, Australia, and Aotearoa New Zealand has “coincided with both a
decline in the welfare state and a rise in the penal state” in each of these countries (Cunneen,
2015, p. 32).
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Under neoliberalism, strategic policy direction and rhetoric are utilized to disassociate colo-
nial states of responsibility. The use of rhetoric that problematizes and chastises Indigenous
peoples themselves with little to no recognition of state responsibility is characteristic of neo-
liberalism, colonialism, and structural racism. Problematizing the ‘Indigenous unruly other’
for being a drain on the social welfare system while continuing to profit from stolen lands and
waters is the general modus operandi of settler-state policy pertaining to Indigenous peoples.
Thus, settler-colonial state policy holds Indigenous peoples accountable for their oppression,
divesting the state of responsibility, and entrenching racism while allowing states to provide
band-aid solutions. Simpson (2017) suggests that attacking and blaming Indigenous peoples
only reinforces existing harms — ultimately leading “neoliberalism to benevolently provide just
enough ill-conceived programming and ‘funding’ to keep us in a constant state of crises, which
inevitably [is marketed] as our fault” (p. 42). This individualization of blame at the personal or
group level is concomitant with increased criminalization, reinforcing a cycle of displacement,
dispossession, dependency, and oppression.

Carceral spaces

Controlling Indigenous peoples has been a means through which settler-colonial states can
operationalize their goals of assimilation and dehumanization. Displaced from their land, subject
to oppression, racism, and marginalization, Indigenous peoples are subject to paternalistic pol-
icy and confinement to state institutions. This includes control over mobility through reserves
and reservations; assimilation through the removal of children and indoctrination with western
perspectives; identity control; and the imposition of and confinement within an imposed crim-
inal justice system. The historical and continual use of carceral spaces to control Indigenous
peoples has occurred across settler-colonial jurisdictions. Woolford and Gacek (2016) coined
the term “genocidal carcerality to refer to spaces enlisted toward the elimination of a targeted
group, either for purposes of exterminating or transforming that group so that it no longer
persists” (p. 404). Such spaces include reserves or reservations; residential, day and industrial
schools; removal of children and placement into foster care; early medical experimentation and
institutionalization; and the continued removal of Indigenous peoples and placement into the
criminal justice system. The historicization of colonial harm obfuscates the ongoing coloniza-
tion that Indigenous peoples experience today (Chartrand, 2019).

The ongoing nature of colonialism is evidenced by the criminal justice system and its con-
tinued displacement, dispossession, and oppression of Indigenous peoples. The interconnec-
tion between settler colonialism and criminal justice has been evidenced (see, e.g., Chartrand,
2019; Nichols, 2017). This continuation of settler colonialism is confirmed by the fact that
“incarceration facilitates dispossession” (Nichols, 2017, p. 61), “assimilation, and segregation”
today (Chartrand, 2019, p. 69). The prison is the new iteration of colonialism — facilitating
the removal, and attempted assimilation of Indigenous peoples. Indigenous overrepresentation
is a result of systemic racism, discrimination, and colonialism. The racial biases that result in
Indigenous overrepresentation are fuelled by ignorance and dehumanization — with Indigenous
bodies deemed worthy of violence, control, and confinement (Cunneen, 2011; Razack, 2015).
Abuse and incarceration of Indigenous persons within state institutions must be understood
and contextualized as a part of a much broader system of colonial harm (Anthony, 2018;
Razack, 2015). Settler-colonial violence — often weaponized through state justice — removes
Indigenous persons from societal purview, thus allowing for the continued occupation of their
lands with impunity. Indigenous Nationhood “calls into question [...] settler colonialism” and
thus, Indigenous peoples’ self-determination must be regulated through any means necessary
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(Simpson, 2017, p. 7). The settler-colonial system continually perpetuates itself through band-
aid solutions maintaining dispossession.

These vicious cycles of control, confinement, and the problematization of Indigenous peo-
ples themselves (excusing the role of settler states), or disregard for ongoing injustices are per-
petuated with the formal sanction of law and policy (Anthony, 2020). The intersection of
law and policy, coupled with dehumanization and othering, and the aforementioned social
marginalization, results in Indigenous peoples being subject to ongoing institutionalization at
disproportionate rates. Colonial embeddedness constitutes an ideological limitation in terms of
the potential for policy change. The myth of colonial law and policy as a “neutral instrument”
disregards its weaponization as a “coercive tool to disproportionately regulate Indigenous peo-
ple” (Anthony, 2020, p. 40). Settler states operating under colonial ideology and policy have
criminalized the symptoms of their own colonial formation.

Criminalization of the symptoms of systemic injustice

Indigenous peoples are not inherently criminal. The othering of Indigenous peoples is fuelled
by the cumulative impacts of trauma, colonialism, and racism. The interconnectedness of trauma
and poverty, mental health, substance abuse, and disparate social, economic, and health out-
comes culminates in the further othering of Indigenous peoples. These intertwined issues illu-
minate the pervasiveness of displacement, dispossession, dependency, and oppression. However,
the framing of these issues within the media and public policy tends to diffuse the role of
the state in creating the social problems that it subsequently marginalizes and/or criminalizes.
Compounding the impacts of colonialism and genocide, Indigenous peoples are continually
subject to colonial control through both the child welfare and criminal justice systems.

Despite the incredible diversity amongst the Nations within what are now the settler-
colonial states of Canada, the US, Aotearoa New Zealand, and Australia, shared experiences
include trauma, displacement, dispossession, oppression, and marginalization, as well as over-
representation in criminal justice systems (Cunneen & Tauri, 2017). The historic and ongoing
traumas endured have had intergenerational impacts on the health and well-being of Indigenous
peoples. The compounded and systemic nature of collective trauma results in the continued
marginalization and othering of Indigenous peoples to the periphery of society. As Starblanket
(2018) argues:

the devastation and effects of racist colonial violence enacted upon our Nations continue to
be reflected through the poverty, incarceration rates, suicides and addictions that we suffer
from, among other devastations and the most important being our relationship to our lands
and territories.

(- 89)

The impacts of displacement, dispossession, dependency, and oppression continue to reverber-
ate through the lives of Indigenous peoples, affecting their mental health, often leading to, or
perpetuating substance abuse issues, and resulting in lower socioeconomic status, amongst a
multitude of other impacts.

Displacement and land theft by settler states were integral components of furthering colo-
nial goals weaponized through impoverishment and forced dependency. Displacement from
the land had significant cultural and economic impacts as varied Indigenous economies were
and are interconnected to the land and waters. Dependency on the state for social support is a
result of colonial oppression. Moreover, Indigenous peoples’ poverty is “created and maintained
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through processes of dispossession, and policies of disenfranchisement and social and eco-
nomic exclusion” (Cunneen & Tauri, 2017, p. 5). Poverty impacting Indigenous peoples is
not circumstantial, nor is it individual; it is a direct result of the colonial project and sustains
racialized hierarchies. Indigenous peoples’ experiences of poverty are imposed by and perpet-
uate the colonial project (Manuel, 2017). There are significant disparities in funding between
Indigenous communities and non-Indigenous communities in Canada for essentials such as
“water, housing, and education” (Monchalin, 2016, p. 75). Pasternak (2021) argues that main-
taining colonialism requires “a political system that operates through domination and violence
to maintain this theft...that which enriches the settler state necessarily impoverishes and crim-
inalizes the colonized” (p. 5). Settler-colonial jurisdictions through displacement, dependency,
and dispossession have significantly limited the economic opportunities of Indigenous peoples
(Moore, 2016). Indigenous peoples’ experiences of poverty are created and maintained by
settler-colonial governments to uphold the racialized status quo while criminalizing and mar-
ginalizing ‘the other’.

Governmental solutions to Indigenous peoples experiencing poverty often divest the state of
responsibility for creating and maintaining the conditions that led to socio-economic disparities.
In the Canadian context, Palmater (2017) contends that the Canadian state’s programmes and
policies “could be considered a modern-day elimination policy” (p. 76), given the disparate
social and health outcomes impacting Indigenous people’s life chances. The shifting nature
of colonialism is evidenced by the covert use of policy, law, and criminalization to eliminate
Indigenous peoples through death/suicide, illness, and institutionalization within child welfare
systems, youth custody centres, or criminal justice systems. This distancing of the state rein-
forces racialized hierarchies of the Indigenous other who needs to be saved by the state. Further,
solutions put forward by the state government never involve holding the state accountable for
creating the conditions of poverty but instead “reinforce the structure of settler colonialism
that set the terms for exploitation in the first place” (Simpson, 2017, p. 81). This subsequently
entrenches societal perceptions of Indigenous peoples as the undeserving other. If we consider
the demographics of Indigenous peoples alone, we see “a higher chance of having contact with
the [criminal justice system],” which is demonstrative of the pervasive inequalities impacting
Indigenous peoples in Canada (Monchalin, 2016, p. 171).

The tools of colonialism are weaponized by the state to maintain oppression. The foun-
dations of our Nations, political systems, governance, and connection to the land are contin-
ually targeted (Simpson, 2017). To cope with the pain of trauma, racism, stigma, shame, and
erasure, Indigenous peoples may “turn inward, amplifying and cycling messages of self~harm,
drugs, alcohol abuse, or depression and anxiety; or we turn our shame towards aggression and
violence,” perpetuating oppression (Simpson, 2017, p. 188). Surviving through grief, trauma,
racism, and continued losses while grappling with structural conditions such as inadequate
housing, limited educational attainment, and poverty may lead to or exacerbate underlying
mental health issues and result in self~medicating. Razack (2015) argues that the rhetoric or
focus on “Indigenous dysfunction and ill health obscures how colonial power is imprinted on
Indigenous bodies” (p. 201). The maintenance of racial hierarchies of worthiness upholds white
supremacy and structural racism as it removes the possibility that institutions — such as educa-
tion, social welfare, health care, police, and justice — have failed Indigenous peoples in favour of
blaming Indigenous peoples themselves.

There is an interconnection between historical trauma and its intergenerational impacts,
societal marginalization, and control through imposed state policy and incarceration. Law and
policy are weaponized by colonial states to condone the confinement of Indigenous peoples.
When state violence is lawful, mistreatment of Indigenous peoples is deemed necessary to societal
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functioning. Strakosch (2015) outlines how Australia enacts policy on ‘other’ Indigenous peo-
ples and subsequently blames them for their purported inability to succeed within the Nation-
state. This distancing of the state from culpability is key to maintaining racialized hierarchies and
subordinating the Indigenous other.

Abuse, torture, confinement, starvation, and removal of Indigenous children across settler-co-
lonial jurisdictions have been under the formal sanction of law and policy. State-coordinated
forcible child removal, sterilization, and confinement were and are utilized within “American,
Canadian and Australian jurisdictions” to subjugate Indigenous peoples (Tauri, 2014, p. 22, see
also Jacobs, 2018; Macdonald, 2015). Extreme abuse is often historicized to justify the ongoing
occupation of Indigenous lands. However, abuse and racism against Indigenous peoples are
ongoing — and representative of continued subordination. For example, Anthony (2018) out-
lines horrific abuse by guards against “Indigenous children in Northern Territory (NT) youth
detention,” including “guards bashing, gassing, restraining and hooding Indigenous children”
(p- 251). However, solutions to addressing this abuse only reinforced state power through a
royal commission that sought to improve existing state systems without “calling into question
the role of the state in relation to Indigenous communities” nor addressing “the horrific over-
representation of Indigenous children in detention” (Anthony, 2018, p. 252). Thus, the royal
commission reinforced inequality by seeking to improve the imposed carceral regime and blam-
ing “Indigenous communities” themselves, divesting the state of responsibility (Anthony, 2018,
p. 271). Colonial processes are maintained through othering and state rhetoric that reinforces
inequality and racism.

The colonial (justice) project entrenches colonialism — dispossession, dependency, and
oppression — by removing Indigenous peoples from their territories and confining them to
carceral spaces. The utilization of institutionalization has been a key tactic in settler-colonial
jurisdictions. Removal of Indigenous children into youth custody and social welfare systems
solidifies the continued assimilatory goals of the state. Further, the criminalization of addiction
and poverty aggravates existing dependency and oppression. Colonialism is sustained through
its ability to transform and infiltrate multiple sectors of life. The compounded symptoms of
systemic injustice including trauma, mental ill-health, poverty, substance abuse, violence, etc.,
result in increased marginalization and resultant discrimination fuelled by law and policy.

Construction and management of risk

The assessment of risk is a pertinent example of the individualization of systemic and structural
issues often rooted within settler-colonial state formation. Risk assessment is increasingly uti-
lized in settler-colonial criminal justice systems to determine security classification. A complex
analysis of the issues with risk assessment is beyond the scope of this chapter; however, I will
briefly outline some key issues as risk assessment is entwined with criminalization, neoliberal-
ism, colonialism, and net widening. Like neoliberalism, risk assessment individualizes respon-
sibility onto Indigenous peoples for structural, systemic, and intergenerational traumas while
disregarding the role of the state in creating the conditions that heighten risk. The construction
of the Indigenous other as inherently dangerous or ‘risky’ for exhibiting symptoms of massive
traumas inflicted by settler-colonial states ignores state culpability. Risk assessment practices
differ between settler-colonial jurisdictions; however, generally, they problematize and patholo-
gize the symptoms of trauma, colonialism, and racism — increasing the risk level of Indigenous
incarcerated persons. The risk factors considered by varied risk assessment tools generally result
in factors entwined with colonialism, genocide, and structural racism being considered in meas-
uring risk levels.
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Risk assessment has been criticized as over-classifying Indigenous incarcerated persons, and
subsequently impacting not only their security classification but their access to programming,
often resulting in a ripple effect (Leitch, 2018; Montford & Moore, 2018; Shepherd, 2018;
OCI, 2018). For instance, poverty, low educational attainment, mental illness, prior abuse, and
substance use issues may result in a higher risk assessment. A risk assessment tool utilized for
youth in the US was found to be lacking “socioenvironmental context” and thus, potentially,
over—classifying Indigenous youth (Shepherd & Willis-Esqueda, 2018, p. 619). Cunneen (2015)
suggests that considering these factors in assessing risk for Indigenous peoples means that “indi-
geneity is actively defined and correlated with dysfunction” (p. 36), maintaining racialized hier-
archies. As Shepherd (2018) outlines within an Australian context, “mis-classification of risk can
result in the misallocation (or non-allocation) of relevant resources,” culminating in increased
or ongoing involvement with the justice system (p. 47). The marginalization and oppression of
Indigenous peoples, which results in these symptoms, often deny that colonialism, genocide,
and racism are present in their everyday lives.

This rhetoric of Indigenous deviance and risk goes beyond criminal justice, impacting other
societal institutions. Indigenous peoples are a “highly controlled, surveilled, and criminalised
group” and this societal positionality and confinement are justified based on the threat that
indigeneity poses to settler-colonial states (Cunneen, 2015, p. 36). The use of rhetoric to con-
struct narratives of deviance, otherhood, and risk culminates in the compounded oppression
and marginalization of Indigenous peoples who are subject to paternalistic policies, laws, and
state control. The conflation of risk factors and indigeneity may over-classify the security risk
level of Indigenous persons, expanding criminalization and marginalization. Indigenous peo-
ples in settler-colonial jurisdictions have been subject to atrocious, traumatizing, and abhorrent
violence, abuse, and control.

Conclusion

Colonialism, genocide, and racism have run roughshod — ignoring the pre-existence of
Indigenous peoples and subjecting them to atrocious traumatizing violence, abuse, and control.
As a result of colonial displacement, dispossession, dependency and oppression, Indigenous
peoples in the US, Canada, Australia, and Aotearoa New Zealand have been forced to grapple
with systemic impoverishment, extreme mental health issues, ongoing harm legitimized by
racism and colonialism — and the continuation of neoliberal policies that sustain inequality.
Solutions put forward to manage the symptoms of social ills (with the abuser being the state)
infantilize Indigenous peoples and reinforce colonial structures. Thus, white supremacy is sus-
tained through the elimination of the other into societal margins, the tweaking of existing pol-
icies — with, generally, the least effort and money possible — and the erasure of Indigenous faces
from white spaces through incarceration. This confinement and erasure allow for the continued
occupation of Indigenous land.

The transformative nature of the colonial (justice) project has contributed to its longevity.
The complex array of state-based social policies and laws offering surface-level solutions to
appease colonized minds result in sustained inequality, marginalization, and criminalization.

Indigenous jurisdiction, rights, and self-determination are a threat to settler-colonial
states — and thus, Indigenous peoples must be controlled by any means necessary. Indigenous
peoples who continue to resist colonial shackles are forced into societal peripheries. Displacement
and dispossession from the lands and waters have resulted in huge profits from industry on stolen
lands — when Indigenous peoples protest this usurpation of rights they are touted as activists
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or lawbreakers and criminalized accordingly. The criminalization of the symptoms of systemic
oppression is constitutive of colonialism.

Indigenous lives are deemed expendable according to their construction as the less-than-
human other. Consequently, when Indigenous peoples are subject to state injustice through
disparate law, policy, and institutional impacts, settlers can easily disregard their suffering. The
entwined relationship of policy and criminal justice results in the covert maintenance of colonial
goals through social policy deemed to be for the betterment of Indigenous Nations, peoples,
and communities. As Strakosch (2015) argues, “policy making is one among several strategies
of colonisation” (p. 69). The oppressive, racist, genocidal, and disparate harm against Indigenous
peoples by settler-colonial states has often been sanctioned by law and/or policy. The surrep-
titious maintenance of white supremacy, structural racism and colonialism depend upon the
perpetuation of racialized hierarchies. As Simpson (2017) argues, the “social ills” impacting
Indigenous communities “are a direct result of state violence in the form of settler colonialism
that maintains and accelerates dispossession” (p. 227). The imposition of poverty, state criminal
justice systems, foreign law, policy, governance, etc., perpetuates vicious colonial cycles that
privilege settler states who continue benefitting from Indigenous oppression.

The colonial (justice) project is entwined with and sustained by policy, rhetoric, and imposed
systems of law and governance. The infiltration of neoliberal policy has led to the rolling back
of social services and increased criminalization of Indigenous peoples. The elimination of
Indigenous peoples from societal purview is fuelled by societal marginalization and incarcer-
ation. Chartrand (2019) argues that “without changing the underlying colonial relationship,
we not only ignore the ways that colonialism continues to exist today; we also continue to
offer colonizing arrangements as part of the remedy” (p. 79). These remedies are evidenced
by the malleability of colonialism. Indigenous peoples’ oppression sustains colonialism — and
thus, solutions advanced that alter the existing colonial (in)justice projects in Aotearoa New
Zealand, Canada, the US, and Australia are often superficial, piecemeal approaches that appease
and distract critics. Often, within the justice context, these piecemeal solutions include var-
ied indigenization practices — which superficially involve ‘Indigenous’ practices and peoples
in the development of either new or indigenized programming (Martel, Brassard & Jaccoud,
2011; Tauri, 2015); or accommodation which refers to the integration of often pan-indigenized
programming into existing systems (McGuire & Palys, 2020). Programming offered tends to
include simplistic versions of Indigenous practices that can be easily streamlined and integrated
into justice programming. For example, the integration of restorative justice programming —
deemed to have appropriated Indigenous justice practices — is marketed for broader consump-
tion (Moyle & Tauri, 2016). This amalgamation of varied Nation-based justice approaches and
responses to wrongdoing coupled with the infiltration of colonialism into policy results in the
continued marginalization and othering of Indigenous justice-involved persons, limiting possi-
bilities for Nation-based responses while reinforcing inequality.

It is time that we begin to unravel the shackles of settler colonialism and position ourselves
once again as self-determined Nations. Settler colonialism necessitates Indigenous erasure and
displacement or confinement (Wolfe, 2006), and resistance to settler colonialism requires resur-
gence, decolonization, and Nationhood. Solutions put forward are often surface level, attempt-
ing to fix, control, or heal social — or as Simpson (2017) calls them “political” (p. 227) — ills
without holding settler-colonial states to account for their role in perpetuating dispossession.
Manuel and Derrickson (2015) argue that Indigenous Nations need to stop negotiating with
the settler state unless those negotiations involve the “dismantling of the colonial system” instead
of opting for piecemeal solutions that only increase “debt and dependency” (p. 226). Simpson
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(2008, 2017) calls for a radical resurgence, Nationhood revitalization, and reclamation that cen-
tres Nation-based knowledges, systems, and ways of life. It is within the power of first peoples
to revitalize, reimagine, and engage in the decolonization process to wake up our own systems
and ways of life from their colonial slumber.
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“Feeding people’s beliefs”

Mass media representations of Maori and
criminality

Angela Moewaka Barnes and Tim McCreanor

[...] in any contest between Maori and Pakeha over land, resources or cultural space,
media coverage functions, unwittingly or otherwise, to maintain Pakehi dominance.

(Walker, 1990, p. 45)

Ranginui Walker’s apposite summary above points towards the impacts of a long trajectory in
colonizing media coverage evident toward the end of the twentieth century, and the ideolog-
ical role of mass media in creating and spreading racist discourse about Maori, the Indigenous
people of Aotearoa New Zealand.

In this work, we think that the notion of media representations is a crucial one because
of its implications for the stories we tell about ourselves and others and thereby its material
consequences for power, equity, and social justice. The visionary Moana Jackson (1987) saw
contemporary media representations as perpetuating:

[...] the progressive development of a negative self~image among many young Maori. The
extension of this into wider social attitudes is obvious. The constant reiteration of negative
images about one group in society helps create the misconceptions from which prejudice
springs.

(pp. 16-17)

In the context of the critique of the criminal justice system in Aotearoa, Antje Deckert (2020)
amplifies these understandings:

it cannot be underestimated how discriminatory portrayals of criminal actors may sway
public consent for crime or penal policies that target specific social groups.

(pp. 339-340)

In this chapter, we analyse items across a range of media, for example, print and television
(news, reality, and drama) and topics such as cannabis law reform, COVID-19 lockdowns,
and criminal justice. We include hitherto unpublished Maori and Pakeha audience data with
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reference to recent publications on reactions to representations of Maori in locally produced
television dramas and their effects. We have included our earlier and ongoing explorations of
antecedents and historical exemplars of discursive representations of Maori in mass media, along
with research literature and findings on news media linkages between Maori and crime. The
analyses demonstrate that pervasive negative representations of Maori across a range of media
genres and topics perpetuate and reinforce associations of Maori, particularly Maori men, with
violence and criminality. Here, the perpetuation of negative stereotyping is a form of normal-
ized racism (Elers & Elers, 2017, p. 48).

Regimes of representation (Bhabha, 1994; Hall, 2001) based on ethnicity and developed
through the colonial state are of critical importance to the entrenchment of the existing crimi-
nal justice system. We believe that transforming the ways in which we talk, write, perform, and
practice in this domain is a vital component of decolonizing hegemonic media narratives that
have implications for social/criminal justice, social cohesion, and well-being. Transformation
is grounded not only in the understanding that negative representations have the potential to
harm but also in the understanding that positive representations have the potential to promote
positive social norms and enhanced societal relationships.

Background

The following provides examples of the ubiquitous and damaging nature of mass media rep-
resentations of Maori that began at first contact, accelerated with colonization in the 1800s and
persists today. The colonizing project produced contradictory, binary representations of Maori
including Maori as the ‘noble savage’ and uncivilized. In print, for example, John Ward’s (1839)
Information relative to New Zealand: A colonist’s handbook, although referring to the ‘noble savage,
contained some of the first codified representations of Maori as inherently lawless, immoral,
and criminal.

In her study of racism against Maori among Pakeha in the nineteenth and twentieth cen-
turies, Angela Ballara (1986) analyses many texts, images, and other sources. She notes that in
the 1850s and 1860s when such discourses were not socially proscribed, the notion of Maori
‘savagery’ supported an entire structure of race relations that continues to thrive even in con-
temporary settings. Matthew Nickless (2017) traces the role of the Auckland press, in particular
narrating its version of ‘Maori violence’ from the mid-1850s to 1890, finding that “Maori
agency was repeatedly condemned by the press whenever it was seen to be in conflict with
[settlers’] own goals” (p. 89). He found that the recurrent representations of Maori as inherently
dangerous and criminally violent were continuously deployed to foment and perpetrate war,
violence, and alienation of Maori land, the ultimate goal of the early colonial enterprise.

Decades earlier, Richard Thompson (1955) focused particularly on coverage in newspapers
in 1950, again noting the general tenor of anti-Maori coverage and drawing attention to crime
news. Thompson’s studies, while not widely acknowledged, provided a foundation to which
other researchers have contributed in more recent times (see, e.g., Abel, 1997; McGregor &
Comrie, 2002; Spoonley & Hirsh, 1990). In turn, these works added depth, scope, and detail,
covering periods prior to the Kupu Taea! studies from 2007 onwards which used a combination
of quantitative and qualitative methods within a bicultural research team (Kupu Taea, 2008,
2014). Peer-reviewed outputs confirm, with strong empirical evidence, the enduring legacy of
underrepresentation (less than 2 percent of news stories) and negativity inherent in mass media
representations of Maori and Maori/Pakeha relations. Elsewhere, we have described these find-
ings as “symbolic annihilation” (Nairn et al., 2012, p. 41) and relentless denigration of Maori
in the news domain. For the purposes of this chapter, we note that criminality, violence, and
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law-breaking, in general, are crucial and persistent themes (McCreanor et al., 2014; Moewaka
Barnes et al., 2012).

We now turn to examine audience responses and recent television representations that pres-
ent Maori negatively, for example, as violent, criminal, childlike, and irresponsible.

Television and Maori representations

A small body of research examines Maori representation on mass television including television
news (Abel, 2008; Blythe, 1994; Glynn & Tyson, 2007; Gregory et al., 2011; Moewaka Barnes
et al., 2012; Nairn et al., 2012; Pearson, 2013; Pihama, 1996; Yan et al., 2021). Findings are
consistent with other mass media studies described above and include the persistence of racist
stereotyping that presents Maori in negative terms, including Maori as criminal and violent.

Our earlier Kupu Taea audience research, which focused on mass media news, including
television, found that non-Maori participants thought “mass media depictions of Maori were
predominantly negative, with Maori routinely associated with social problems” (Gregory et al.,
2011). Maori participants in the same study suggested that constructions of Maori as criminal
and violent, as examples, contributed to divisions in the community. Society’s negative assump-
tions and discourses about Maori were experienced in the form of undue surveillance and
confrontations in public spaces such as schools (Moewaka Barnes et al., 2013).

Little research has been conducted on audience responses to local television dramas (De Bruin,
2011; Moran, 1996). A recent study by the first author, ‘Affect and Identity in Contemporary
Television Drama’, aimed to understand how contemporary Aotearoa television dramas affect
our lives, including identity, social cohesion, and cross-cultural relationships. Twenty-five focus
groups were conducted with 107 individuals from Te Waipounamu and Te Ika a Maui (South
and North Islands) mostly residing in Te Ika a Maui urban centres: Te Tai Tokerau/Northland,
Tamaki Makaurau/Auckland, Taranaki/New Plymouth, Te Whanganui a Tara/Wellington, and
Otautahi/Christchurch in Te Waipounamu. Participants were predominantly Miori (49) and
Pakeha/New Zealand European (50), with the remaining eight identifying as Samoan, Fijian,
Filipino, Indian, or Pasifika.

Each focus group viewed a single episode from one of the four selected drama series: Westside,
which follows a family and their friends who are involved in criminal activities; Find Me a
Maori Bride, a mockumentary about two male cousins, grappling with their identity as Maori,
who must find a Maori woman to marry in order to inherit the family farm; The Brokenwood
Mysteries, a murder mystery set in a rural town in Aotearoa; and Shortland Street, a long-running
soap opera centred on an Auckland medical clinic. The dramas were selected because they were
among the few that provided a substantial storyline with at least one Maori character. This
choice of dramas provided a diverse corpus of excerpts that allowed for a range of responses and
analyses of broader themes across the focus groups.

After viewing an excerpt together, each group participated in a facilitated semi-structured
discussion in which participants talked about their reactions to the drama, with encouragement
to express and elaborate on any emotions or feelings they experienced while watching the
excerpt. The purpose was to explore audience meaning-making and affect; the feelings, emo-
tions and behaviours engendered as a result of viewing a local drama. The findings that emerged
in response to negative dramatized representations of Maori, such as criminal, violent, aggres-
sive or irresponsible, are organized into two broad themes, ‘reinforcing negative stereotypes’ and
‘societal relations.” The main focus is on Maori responses but includes those of Pakeha ethnicity
to surface similarities and differences.
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Reinforcing negative stereotypes

Viewing troubling depictions on local television dramas prompted deeply felt responses from
Maori participants. They frequently spoke of the negative and damaging ways Maori are repre-
sented; feelings of anger, shame, and exasperation were expressed (Moewaka Barnes & Moewaka
Barnes, 2022). Maori participants recognized the cumulative and ongoing nature of representa-
tions of Maori, men in particular, as violent, aggressive, irresponsible, and criminal, via markers
such as drug dealing and membership of gangs. There were noticeably fewer representations of
Maori women, and the few that appeared were mostly peripheral characters. Although Maori
participants were predominantly responding to male characters, all Maori were affected by racist
stereotypes. This Maori participant responds to a Maori male character in Shortland Street who
acts aggressively when confronted with his wife’s manipulative behaviour:

Yeah, every time they show a Maori it’s aggression, violence, slamming doors [...] All part
of being colonized.

In this universal response (“every time”), representations of Maori in dramas were experienced
and understood within wider discourses and constructions, as problematic products of a colo-
nized society. Also implied here is a sense of culpable agency on the part of the colonizers and
the distress the participant feels at this material and unfair outcome.

“The mark of the plural” (Memmi, 2000, p. 51) where any negative individual actions are
routinely taken as representative of the perceived deviance of Maori, was remarked on, with
particular emphasis on the notion that all Maori are inherently violent and criminal. This Maori
participant’s comment arose from watching an episode of Shortland Street where a Maori male
character acts unlawfully:

And to restrict someone, just because of their ethnicity or gender is pretty shitty as a human
being. Just because you think that someone that is Maori will do one thing and then every
other Miaori will do it as well, it’s just, it’s just stupid.

2

Affective turns of anger and frustration (“shitty,” “stupid”) are expressed here with implied
blame attached to those who engage in such racist moves. The cumulative and ongoing nature
of negative constructions of Maori was discussed by both Maori and Pakeha participants who
agreed that these types of representations would reinforce dominant racist and colonizing beliefs
and discourse about Maori. The following quotes were in response to watching Find Me a Maori
Bride, where two Maori male characters behave badly while grappling with their Maori iden-
tity. The final quote is taken from a discussion about representations of Maori more broadly,
promoted by watching The Brokenwood Mysteries. In the episode, a Maori character — a murder

suspect — is obstinate and aggressive when dealing with police.

And I found myself wondering would the people I'm thinking about [...] would they see
them as stereotypes, or would they see them as affirmation of their opinion of Maori?

[1] think there’s quite a few people for whom that would be an affirmation.

Yeah the stigmatic approach that many non-Maori have about us. You can just see them
‘oh we’ll watch this cos this is what real Maori look like’. It’s like ‘Once Were Warriors’.
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They would love it and they’d be sitting there saying to each other there, there, that’s them,
that’s exactly what they’re like [...] it just reinforces it.

The Pakeha participants (first and second quotes above) agree that the depictions in the excerpt
are highly likely to reinforce negative stereotypes. Interestingly, both employ a distancing effect
by placing these affects with other Pakeha. The Maori participant (third quote) takes a similar
approach, though from the standpoint of being a target of racism, referencing Once Were Warriors
(1994), a film that was vigorously debated on the grounds that it reinforced negative stereotypes
of Maori. Other Miori participants also drew on the film and other stereotypical cinematic
representations. Acutely aware of the effects, they spoke of feeling judged as individuals, as
whianau (wider family), and as Maori collectively, with implications for non-Maori and societal
relations.

Societal relations

A Maiori participant, who identified “layers of racism and stereotyping” in dramatic depictions,
was concerned that these forms of representation were a “way of stirring up our society.”” This
idea was not uncommon among Maiori participants (Moewaka Barnes & Moewaka Barnes,
2022), and some Pakeha, who were concerned that the reinforcement of negative stereotypes
in television dramas would affect day-to-day interactions between Maori and non-Maori. The
following quotes from Pakeha participants are in response to the main Maori male characters in
Find Me a Maori Bride and Westside who share attributes of behaving badly.

I kind of worry about those sorts of presentations to the public. Cos I think it runs the risk
of affirming peoples’ stereotypes if they turn it on. And if they’re watching it. I look at it
and think what’s that doing to help with Maori Pakeha relationships?

That just like feeds into their real-life interactions with Maori people, ‘oh this is what
they're like, this is what I've seen on tv so must be true [...] you've got a violent Maori
who steals things’.

A Maori participant questioned whether dramatized depictions of Maori as violent and criminal
were a form of ‘profiling’ (attributing characteristics and behaviours that signal offending), that
resonates with the highly constructed reality of Police Ten 7 (a local police ride-along television
genre), discussed below. This quote is in response to a Maori male character in Shortland Street
involved in criminal activities, including drug dealing.

Yeah, it’s the Maoris stuck in the same storyline! [...] About the drugs and all that stealing
[...] it kind of takes me out of the storyline from what they’re trying to do, the drama and
all of that [...]. Are they just, like, profiling it kind of thing, yeah.

Frustration emerges with profiling in dramas that stigmatizes and criminalizes Maori.
Constructing Maiori in this way reminded this participant of the racism that operates against him
at both individual and systemic levels. A Maori participant discusses the television series, Beyond
the Darklands, in which a Pakeha presenter investigates serious offenders and their backgrounds.
She raises the lack of contextualizing offending within a colonizing society that ignores systemic
issues within the police, justice system, and wider society. The following quote emerged from
a discussion about societal racism after watching Westside.
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Nigel Latta is Pakeha right, and his whole worldview around mental health issues and the
psychology of criminals is from a very white way of making sense of the world. There is no
attempt at all in his shows to think about how those people experience the world as Maori
and how that might actually impact [...] it always has to do with Maori or their whanau
or as opposed to other things that impact [such as| societal pressures, stereotypes, systemic
police abuse and there’s a whole lot of other things. And I am not saying that that relieves
the criminal themselves of fault for their crimes but just in terms of looking at how that
person came to being in the world in that form.

There was a general feeling amongst Maori participants that television pandered to a Pakeha
audience by reproducing familiar constructions of Maori, for example, aggressive, criminal, and
irresponsible (Moewaka Barnes & Moewaka Barnes, 2022). One M3ori participant described
it as “feeding people’s beliefs.” This quote is in response to the representation of Maori more
generally after viewing Westside:

so you either have to write to the stereotype so the Pakehas can relate or it seems too made
up. So it’s like not a win it’s a lose/lose - can’t get a win anywhere.

Here she reflects on the closed loop of the discursive power at work where if writers diverge
from the hegemonic Pakeha understandings the narrative will seem unrealistic to the Pakeha
audience. She clearly articulates her distress at the forced choice between stereotypes and
invisibility.

The dramas discussed here contained reminders of colonization such as the struggles and
injustices connected to identity and negative stereotyping. Maori participants were deeply
affected and frequently spoke about feelings of distress, grief, anger, loss, and anxiety. Prior
to even watching a drama, they anticipated the worst and feared the inevitable: damaging
representations, including Maori as violent and criminal. Negative depictions resulted in feel-
ing undervalued, unnecessary, or unuseful as individuals and as Maori collectively (Moewaka
Barnes, 2021; Moewaka Barnes & Moewaka Barnes, 2022).

Police Ten 7

A study by Yan et al. (2021) of depictions of Maori and Pacific people in the Aotearoa reality
television show Police Ten 7, showed clearly that such marginalized groups are overrepresented
(69 percent of cases covered in the programme while making up less than 25 percent of the
population). Meanwhile, those defending the series argued that the criminals “select them-
selves” as subjects for Police Ten 7; that is, that the programme merely but accurately depicts the
criminal behaviour of such people (Woodham, 2021, n.p.). This discussion points to a break-
down of understanding between such interpretations and the analysis which concluded that
the programme presents a highly constructed reality that emphasizes the violence of Maori and
Pacific males. We argue that Police Tén 7 shares such constructions of reality with a range of local
television dramas and certainly some of the impacts for audiences revealed by the first author’s
research. Its popularity could, in part, be due to the reproduction of familiar constructions of
Maori that appeal to and appease a Pakeha audience (Moewaka Barnes & Moewaka Barnes,
2022). These forms of entrenched representations reinforce the notion of the criminal violent
other that the law-abiding, deserving group must be protected from.

Opverall, these data and analyses suggest that like news, reality television and many other mass
communications genres, television drama have implications beyond providing entertainment.
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Audience responses demonstrate how participants understood representations within broader
societal contexts and thought about the relational and political meanings the drama evoked
(Moewaka Barnes, 2021; Moewaka Barnes & Moewaka Barnes, 2022). Exposure to negative
stereotyping in dramatic forms was seen by participants, particularly Maori, to have significant
effects on behaviours and actions towards Maori in society generally.

Indigenous and Maori representations related to crime

Our review of mass media representations of Indigenous peoples, published between 2000 and
2015 (Nairn et al., 2017), carries a significant section focused on the theme of violence that is
of relevance to our discussion of crime. Numerous papers note that characterizing Indigenes as
violent is commonplace and that this construction is highly salient to the negative representa-
tion of such groups and their ‘criminality’ in particular. “Across the identified representations of
indigenous peoples, familiar synonyms for violence: brutal, savage, rough, wild, berserk, out of
control, and barbarous, are employed in constructing a predatory animality that is to be feared
and mistrusted” (Nairn et al., 2017, p. 38).

These representations draw on tropes of irrationality, callousness, and intoxication, but also
a notion that Indigenous men enjoy and seek violence, so that audience attention is directed
toward endogenous rather than systemic causality, to rationalize individual-focused reactions.
They align with perceived ‘newsworthiness, especially where they are able to be linked to
the use of weapons that can be linked to personal safety or threats to the nation’s integrity.
Their escalation into labels including extremist, fanatic, and terrorist delegitimizes justifiable
Indigenous actions and sanctions heavy-handed, repressive actions by the state as seen in the
case of ‘Operation 8’ raids on peaceable Tuhoe communities (Norris & Tauri, 2021) and the
denigration of legitimate peaceful protests such as over the Foreshore and Seabed? alienation
(Hodgetts et al., 2005) and Thumatao* (Hancock, 2020).

However, specific research and theorizing in the space of coloniality and criminology has been
advanced by Indigenous scholars, including Maori scholars, in the last decade or so to present a
real and critical challenge to established theory, policy, and practice in this domain. Juan Tauri’s
(2014) structural analysis of this “management of dispossession” (p. 27) of Indigenous people,
exposes it as intentional and culturally inscribed in multiple intermeshed, racialized, colonial
projects (including both criminal justice ideologies and mass media representations), institutions
(schools, police, social services), and practices (stop/search, child up-lift, surveillance).

Together, these colonial forces promulgate a discourse that constructs Maori criminality as
an essential characteristic “so significant that New Zealand’s crime problem would likely dis-
appear” (Tauri, 2014, p. 24) if it could be eliminated. Given the complete unacceptability of
such elimination strategies, they have been superseded by policies for “sequestering Indigenous
peoples within state-controlled, closed institutions” (Tauri, 2014, pp. 24-25), the legitimacy
of which require the maintenance of the dominant discourses of criminality particularly by
colonial mass media.

McCreanor et al. (2014) present analyses of representations of Maori and crime from a large
prospective, representative sample of radio and television news coverage gathered in 2007/2008.
Coverage was divided into crimes by Maori (64 police notices and 17 court reports) and crimes
against Maori (18), which retained the negative association between Maori and crime.

The police notices take an almost standard form in which, on scant evidence, often taken
from victims or bystanders, police sources request information from the public. Here is a typical
example: “Nelson police were yesterday hunting for a man after a vicious baseball bat attack
on two teenagers in an inner-city park [...]. The attacker, described as a Maori aged 25 to 35
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[...]” (The Press, 1 February 2008, as cited in McCreanor et al., 2014). Obviously, such items
promulgate associations between Maori and crime without recourse to judicial oversight or any
significant examination of evidence. We note that, while this practice has decreased steadily over
a decade or so to the point where it is now a rare occurrence, nuanced versions, for example,
the use of Maori names, effectively replicate the Maori—crime link.

Other recent examples reflect changing societal practices (including in media) but chart ways
in which media continue to act as a vector for racist views that link Maori and crime. Derek
Cheng (2019) reports in the local NZ Herald on law changes that give police discretion not to
charge for possession of drugs but offer therapeutic support as an alternative. However, moni-
toring of the outcomes shows that Maori still make up more than one-third of those charged.
Challenged on this finding, the police claim that ethnicity is not a factor (Cheng, 2021), rein-
forcing media audiences’ associations between Maori and criminal drug possession.

Similarly, politicians continue to spread highly partisan and racist views that turn on asso-
ciations between Maori and crime. An online story on Maori iwi (tribe) road checkpoints
designed to reduce the spread of COVID-19 in isolated communities during the 2021 pan-
demic lockdowns (Dexter, 2021) brought the following sophistry from ACT Party leader David
Seymour: “People who block roads are thugs. If you listen carefully I haven’t actually called iwi
thugs, I've called people who block roads and threaten to disrupt other people’s freedoms thugs,
and that’s what they are” (n.p.).

In a typical populist form, Seymour takes a ‘commonsense’stance (“that’s what they are”) that —
despite evidence showing their positive contribution (AUT News, 2021) — decontextualizes the
actions of Maori attempting to protect their communities from infection, apparently justifying
the chosen denigrating label. The patronizing “if you listen carefully” is deployed as a cover for the
point that, despite his choice of words, many of his audience will make the association between
checkpoints and iwi and, therefore, with his compendium of “thugs,” “threaten,” and “disrupt.”

Craig Dempster and Adele Norris (2020) studied New Zealand Herald coverage of cannabis
law reform before and after the 2020 referendum,’ finding that 75 percent of articles made no
mention of Maori; of those that did the focus was on the implications of legalization for Maori
health. Only a very small number of items considered the very high levels of Miori support
for legalization, a point which is attributed by Maori analysts to reflect the lived experience of
the impacts of racialized policing of cannabis prohibition (Norris & Tauri, 2021). In turn, this
underpins societal and media assumptions about Maori and crime (McCreanor et al., 2014) that
support the status quo of racist reporting that criminalizes Maori behaviours around this issue,
ignoring systemic issues.

Resistance to negative representations is frequently ignored or downplayed in media praxis,
policy, and legislation. For example, a case taken to the Human Rights Tribunal argued a
breach of section 61 of the Human Rights Act, contending that cartoons published in May
2013, in both the Marlborough Express and the Christchurch-based The Press, about the govern-
ment’s ‘breakfast in schools’ programme brought Maori and Pacific people into contempt. The
cartoons depicted Maori and Pacific peoples as dishonest, greedy, and immoral. The Tribunal
found Fairfax Media did not breach the Human Rights Act and, while it considered the car-
toons insulting, they “fell well short of bringing Maori and Pacifika into contempt” (Human
Rights Review Tribunal, 2017, p. 51). In their analysis of the two cartoons, authors Elers and
Elers (2017) conclude that they perpetuate negative stereotyping of Maori, a form of normal-
ized racism. They argue that findings from both the Human Rights Review Tribunal and the
Race Relations Commissioner (who found the cartoons to be offensive but not racist), “merely
serve to legitimate racist acts” (p. 48). These forms of depictions promote Maori as criminal in
intent, suspect, and in need of surveillance.

29



Angela Moewaka Barnes and Tim McCreanor

Discussion

In this chapter, we have examined some historical examples of journalistic coverage of Maori
and crime. These regimes of representation demonstrate the longevity and entrenchment of
Pakeha discourses into the colonial culture of Aotearoa where Maori are the criminal vio-
lent Other. We have provided exemplars of the ways in which this cultural form, despite the
ideologically mandated ‘objectivity’ of the fourth estate and the active social constructionism
of those disciplines, continues within news-making and spills over into the artistic licence of
entertainment genres and fictional forms in mutually self-reinforcing ways.

Our new empirical work with audience data points out the implications of diverse media
formats in reproducing and maintaining racist, colonizing discourse and practice in contempo-
rary society. We are clear that such dominant discourses impact Maori and Pakeha but in very
different ways, including uncritical acceptance of stereotypes and norms by the latter. Maori,
however, do not consider such representations as merely entertainment or neutral but under-
stand and experience their power to cause harm and pain.

We agree with the observations in our introduction that discursive representations of Maori
extend into “wider social attitudes” (Jackson, 1987, pp. 16—17) and practices that “may sway
public consent for crime or penal policies” (Deckert, 2020, p. 339) that target Maori. We refer
back to Elers and Elers’ (2017) observation that the perpetuation of negative stereotyping of
Maori is a form of normalized racism. The ubiquity of these racist conventional Pakeha dis-
courses of Maori and crime/violence, support and entrench the racism of the colonial criminal
justice system so clearly described in the critical works of Juan Tauri and other Maori and
Indigenous criminal justice researchers. The commonplace presence of these patterns in diverse
media forms both historical and contemporary, in fiction and non-fiction genres, speaks to
their long-entrenched character. We conclude that the narratives that these discursive resources
support are exclusively populist, ‘commonsense’ stories that are decontextualized, ahistorical,
and bound up with maintaining colonial criminal justice forms.

Decolonizing discourses and discursive resources that maintain the hegemony of the standard
story on Maiori and crime results in mana-enhancing narratives; a commitment of many Maori
working in the field. Transformation is grounded not only in the understanding that negative
representations have the potential to harm, but also that positive representations have the poten-
tial to promote positive social norms, justice and enhanced societal relationships.
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Notes

1 Kupu Taea is a bicultural research team within the research centre Te Ropta Whariki. It engages in
critical analyses of media coverage and representations of Maori and Maori/Pakeha relations.

2 Operation 8 was mounted under the provisions of the Terrorism Suppression Act 2002 on the
unfounded basis that there were weapons and training camps underway in these communities.

3 The Foreshore and Seabed Act 2004 was introduced without consultation to vest all land and assets in
these unceded territories in the New Zealand Government.
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4 The resistance at Thumatao near Auckland airport was to an international corporation building housing
on illicitly confiscated Maori land.

5 The referendum on a proposal to create a legal, regulated market for cannabis in Aotearoa was rejected
in favour of current prohibitionist policies.
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Girramaa marramarra waluwin

Decolonizing social work

Sue Green

This chapter examines the importance of decolonization for the practice of social work. In
order for the social work profession to meet its core principles of social justice and human
rights, it needs to work towards decolonization. Firstly, the profession of social work needs to
decolonize its own values and practices and then work to decolonize the world we live in. In
recent times, decolonization has replaced terms such as empowerment and self~determination
and is at risk of becoming just another catchphrase unless there is a commitment to undertaking
the necessary processes and actions of decolonizing. The issue to date is that there is a lack of
understanding of both colonization as an ongoing process and societal structure and decolo-
nization as active processes. This chapter will discuss how social work can become an agent of
decolonization whilst decolonizing the profession itself.

As it is an important protocol for most First Nations peoples, and definitely for Wiradyuri
people, I must introduce myself and position myself within what I am writing.

Yuwindhu Dyudyan Garbargarbar, Galari Wiradyuri yinaa, Biira-gu-bu Yilaaydya-gu-bu
Yuluwidya-gu-bu garingun, Bala-dhu ngama Yandru-gu-bu Danyal-gu-bu Yalidya-gu-bu.
Bala-dhu gunhinarrum-bu badhiin-bu galingabangbur-guliyagu. Baladhu Girramaa
Marramaldhaany. Ngadhu yalmambili Wiradyuri-dyi gari-dyi.

My name is Susan Green, Galari (Lachlan river clan), Wiradyuri (nation) woman,
granddaughter to Vera, Eliza, and Louisa and mother to Andrew, Daniel, and Alicia, and
grandmother to their children. I am a social worker. I teach Wiradyuri truth.

In addition, I am also currently the elected Aboriginal and Torres Strait Islander Board Director
on the Australian Association of Social Work as well as the Professor of Indigenous Australian
Studies and Course Director of the Graduate Certificate Wiradjuri Language, Culture and
Heritage at Charles Sturt University.

Throughout this chapter, I will use Wiradyuri language as a sovereign Galari Wiradyuri
woman and as part of the process of decolonizing the societal structures in which I currently
exist. The title of this paper starts in Wiradyuri language — Girramaa marramarra waluwin —
which I am using for Decolonizing social work. However, as with many languages, there are
frequently words that cannot be directly translated from one language into another. It is almost
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impossible to do a literal translation from Wiradyuri into English and vice versa, so what we
do is look at the concepts and translate them that way. Girramaa means to be elevated, lifted
(Grant & Rudder, 2010, p. 376) and marramarra means to make, do, create (Grant & Rudder,
2010, p. 406). These two words are being combined to make the term social work, as social
workers are people who, in accordance with their professional codes, should be working to
change social structures to elevate the lives of individuals and groups. Waluwin means good,
well, healthy, in order, right, tidy (Grant & Rudder, 2010, p. 458), which is being used to mean
decolonization, because the process and outcome of decolonization should be that things are
being put in order and being put right and the result should be good, well and healthy peo-
ples, communities and environments. My language is important as it gives me my identity and
defines who I am in relation to all else, whilst giving me my focus, which in turn determines my
actions and forms the wayanha (transformation) of my actions (Grant & Rudder, 2014). That
wayanha (transformation) is decolonization.

Within their Code of Ethics, the Australian Association of Social Work (AASW, 2020)
sets out that the social work profession in Australia complies with the definition set by the
International Federation of Social Workers and the International Association of Schools of
Social Work:

Social work is a practice-based profession and an academic discipline that promotes social
change and development, social cohesion, and the empowerment and liberation of people.
Principles of social justice, human rights, collective responsibility and respect for diversities
are central to social work. Underpinned by theories of social work, social sciences, human-
ities and indigenous knowledge, social work engages people and structures to address life
challenges and enhance wellbeing.

(v 3)

Note that burrowed within the list of theories that underpin social work is “indigenous knowl-
edge” (AASW, 2020, p. 5), sandwiched between humanities and well-being. This is our first clue
on how much the profession of social work globally needs to decolonize. To state Indigenous
knowledge as singular and not plural indicates a fundamental misunderstanding and misconcep-
tion of the term. Globally, there are many different First Nations peoples with different cultures
which are based on their knowledge systems. Within Australia, there are hundreds of different
First Nations, who each have their own languages and cultures and hence knowledge systems.
In addition, no one culture or person has a singular knowledge — everyone has multiple knowl-
edges; thus, it should be ‘Indigenous knowledges’. Our second clue is the spelling of ‘indige-
nous’ in lowercase. You would not find any other name for a people or a nation starting without
a capital letter. Whilst not capitalizing ‘indigenous’ or other words to describe First Nations
peoples, such as ‘aboriginal’, might be grammatically correct within the English language; it
also shows how entrenched colonialism is within our current societal structures. Ideologies and
belief systems are played out in language, and language reinforces those ideologies (Wardhaugh
& Fuller, 2015). Hence, not capitalizing ‘indigenous’ places First Nations people in a different
or even an inferior position to other groups of people. This is how colonialism continues even
within systems and groups that are trying to achieve social justice. It also highlights the diffi-
culties in decolonizing because we are often unconscious of the ways in which colonialism has
invaded every structure of our lives. Hence the first step of decolonization is to become aware
of how colonialism is present in our everyday lives, thoughts, and actions, as individuals and as
a society. This first step highlights the importance of ‘knowing one’ self” — or to put it in social
work terminology — self-reflective practice.
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In Wiradyuri, the word winhangadurinya means to meditate, know, reflect, and the word
winhangadilinya means to know one’s self (Grant & Rudder, 2010, p. 469). There are several
words that start with ‘winhanga’, which are all linked. For example, winhanganha means to
know, think, remember; winhangarra means to hear, think, listen; and winhangabilang means
intelligent, clever (Grant & Rudder, 2010, p. 469). What this tells us is the importance of self-
reflection, in that not only does it allow us to know ourselves, but that knowing ourselves is
linked to intelligence and being clever. It also tells us what you must do to be self-reflective, and
that we must think, hear, and listen, which also lets us think, know, and remember. A further
word that links to this group of words is winhangagigilanha, meaning to care for each other
(Grant & Rudder, 2010, p. 496). Thus, a consequence of self-reflection is that we become
knowledgeable, that we know through remembering and that through that knowing, that
knowledge, we end up caring for each other. The Wiradyuri cosmology informs that we can
only be known through our relationships with others; that we are in relationships with all
else and that those relationships have always existed whether we are conscious of them or not
(Grant & Rudder, 2014, p. 5). Those relationships give us our identities and thus when we are
self-reflecting, when we are beginning to know ourselves, we can only know and understand
ourselves via those relationships. We do not exist as individuals but rather as a collective of
beings who exist within relationships — whereas in Western cultures, it is the individual that is
the core of being.

Colonialism is embedded in the ideology of individualism and individual rights (Flynn,
2005). Ife (2016) points out that human rights have become seen as belonging to individuals
rather than being based on the relationships between individuals and groups. Furthermore,
focusing upon and centring the individual within the framework of human rights diminishes
the rights of the collective and ignores that individuals exist and are known within and by their
relationships with others and all else. Grant and Rudder (2014) explain that “the identity of all
things (and people) is defined by their relationships with/to all other ‘identities’ in the social,
the spiritual and the physical environment” (p. 4). You cannot take an individual out of their
relationships and anything that is done or given to an individual directly impacts others. Please
note, when speaking about others, this is not restricted to just people but as Grant and Rudder
(2014) explain above, it includes all else. The AASW (2020) states that social workers “operate
at the interface between people and their social, cultural and physical environments” (p. 6). The
focus is on ‘people’ (singular) and the interface between individuals and their environments.
Furthermore, ‘interface’ implies a space where people and their environment interact, which
also implies that they exist separately. However, for Wiraadyuri it is the collective — including
the spiritual and the environment — that co-exists and cannot exist outside of their relation-
ships (Grant & Rudder, 2014). It is more than just the existence of relationships but rather that
everything is interrelated. Wongamar (2006), a Wiradyuri Elder and now Ancestor, illustrated
this when providing instructions on how Wiradyuri should live: “Look after the lands and rivers
and the lands and rivers will look after you.” (p. 31). This statement points to the truth of the
interconnected relationship between people and what is termed ‘the physical or natural envi-
ronment’. If the lands and the rivers are not looked after, if they are unhealthy, their ill health
impacts directly upon human health. Humans are totally dependent upon the natural environ-
ment for every aspect of their being, including their well-being.

Social Work has increasingly developed an understanding of this, as demonstrated by the
works of people such as Boetto (2017, 2019), Matthies et al. (2020), Rambaree et al. (2019),
Bowles et al. (2018), Norton (2012), and Molyneux (2010). A few years ago, Bowles et al.
(2018) pointed out that social workers are dealing with the impact of climate change within
their practices and that the profession’s response to climate change was starting to pick up.
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However, they also found that there was still much work to be done and that there was a need
for stronger leadership from the International Federation of Social Workers. Fast forward to
2022, and the urgency of dealing with climate change has never been so heightened. Hensel
et al. (2022) argue that despite there being clear evidence that there is an urgent need to take
action against climate change, there is not enough societal action. The IFSW (2022) highlights
how the last five years have been the hottest on record and that this is a threat to humans and
the planet. They also highlight the connection between the damage to the environment and the
COVID-19 pandemic. Further to this, the IFSW (2022) acknowledges that “humans are part
of the ecosystem, and that human and environmental well-being are interrelated”. However,
despite talking about the importance of partnerships, nowhere in the document and its call
to action does it mention Indigenous peoples or knowledges. Given the IFSW’s definition of
social work included that it was underpinned by theories including Indigenous knowledges (see
AASW, 2020), it should be expected that somewhere in the document, regarding the role of
social workers in addressing climate change, Indigenous knowledges are both centred and play
a pivotal role. Firstly, because worldwide, Indigenous peoples are disproportionately affected by
climate change, and secondly because they have knowledges about the environment and have
to adapt and cope with environmental changes (UNESCO, 2021).

The current climate change situation we find out ourselves in is because of colonization.
Harvey (2021) argues that human societies have created the crisis of climate change and
that this commenced within the period of industrialization and colonization. Nursey-Bray
and Palmer (2017) found that Country and connecting to Country are essential to dealing
with climate change. Highlighting that the solution to climate change must be within the
processes of decolonization. In order to uphold the values and principles of social work as
set out by the IFSW, social workers must — as a matter of urgency — actively address climate
change within the global society. However, to do that they must connect with Indigenous
peoples to learn how to connect with Country and about their own inter-relationship with
Country. Green and Bennett (2018a) contend that colonization has shaped the relationship
of people with the environment and that — in order to decolonize — that relationship needs
to change. Country is more than just ‘land’ or a ‘geographical location’. The Wiradyuri word
for Country is Ngurambang (Grant & Rudder, 2010, p. 99). Ngu as a prefix (beginning of
a word) indicates belonging (Grant & Rudder, 2010, p. 448), which demonstrates that one
belongs to Country. When a word begins with Nguram it is about home, camp, country
(Grant & Rudder, 2010, p. 451). Bang, as a suffix, is an intensifier (something is large or
larger) (Grant & Rudder, 2010, p. 297). Thus, for Wiradyuri, Country is that large area,
camp, home, where you belong. Country is home and you belong to Country. Your rela-
tionship with Country gives you not only your identity (as in the Western world where your
national identity is the nation-state where you either were born or are a citizen or you live),
but it also gives you focus, your worldview, and understanding of the world. For Wiradyuri,
Country is the essence of who we are, how we understand the world, and how we act or
should be acting. When we disconnect from Country and from understanding who we are
and our place on Country and in the world, we start to think we are different to Country
and do not have the respect we need and do not care for Country. The industrial revolution,
capitalism, and colonialism have resulted in this disconnect from Country and the crisis of
climate change that we are now experiencing.

To reconnect with Country, we have to consider what our actions are. To consider our
actions, we must have an understanding of the Wiradyuri cosmology as it provides our world-
view, to understand what we must do. The Wiradyuri cosmology can be explained as five areas
that are not separate and cannot be separated. They are in no order and each is formed by the
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Transformation

Relationships

Figure 4.1 Wiradyuri cosmology.

others. Those five areas are identity, relationships, focus, actions, and transformation and have
at their centre Buyaa (Figure 4.1).

Buyaa is another word that is not translatable into English. The easiest way to think of
Buyaa is law or lore. However, neither of these English words accurately describes Buyaa.
Buyaa is the centre of our being, the centre of our universe and the centre of all things
‘Wiradyuri. Buyaa is also the outward covering, the protection of all things Wiradyuri. Bala is
our identity; Bala or ba means to ‘be’ (Grant & Rudder, 2010, p. 293); when used as a prefix
it can also mean ‘am’ (p. 64).

Our relationships are Yambuwan which means ‘everything’ (Grant & Rudder, 2010, p. 479)
and words starting with ‘yam’ are connected with relationships. As well, we have relationships
with Bangal, which, when used as a word stem, means place but it also means time (Grant &
Rudder, 2010, p. 297). However, this type of time is related to place and is not measured in
hours and minutes. Wiradyuri focus is based in Yindyamarra. Yindyamarra is a very important
word and concept for Wiradyuri. The basic interpretation of Yindyamarra is respect, be gentle,
polite, honour, do slowly (Grant & Rudder, 2010, p. 485). As with all Wiradyuri words they
have a much deeper meaning than can be relayed in English translations. However, we can see
some of the layers when we break down the word Yindyamarra. Yindyang means slowly (Grant
& Rudder, 2010, p. 485) and marra, when used as a suffix, is an action that makes or causes
something to happen (Grant & Rudder, 2010, p. 405). When putting the word Yindyamarra
together the ng is dropped from Yindyang and marra is added. The word Yindyamarra provides
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the definition of respect by clarifying how respect is shown, i.e., by going slowly and gently, and
by clarifying that it is an action that either creates or causes something to happen. Yindyamarra
is central to reconnecting to Country. We have to act slowly and gently, with the intention to
have minimal impact on the environment.

Our focus should also include Walu-win, which means good, well, healthy, in order, right,
tidy (Grant & Rudder, 2010, p. 458), and we must walumarra — protect, be guardians (Grant &
Rudder, 2010, p. 458) of Country; marunbunmirra — love, to be kind (Grant & Rudder, 2010,
p. 407); and garigarra — be true (Grant & Rudder, 2010, p. 366). In addition, two other impor-
tant concepts that should inform our focus are Marrungbang — justice — and marrumbang —
mercy (Grant & Rudder, 2010, p. 407). Basically, our duty is to be the guardian, to protect
Country, and our focus should be grounded in respect, doing the right thing, love and kindness,
truth, justice, and mercy.

This focus informs our actions. Our actions comprise Winhanganha (outlined earlier in this
chapter); we need to think about our actions and what the consequences of our actions will be.
Are our actions gentle, having as little impact as possible, and where we do impact, is it tidy,
is it right? We also need to ensure that we Wirimbirra — take care of, preserve, keep (Grant &
Rudder, 2010, p. 470) Country. As well we have to Dugunybirra — be generous, give always,
give freely (Grant & Rudder, 2010, p. 333) and also be Dugumbirra — generous, not be greedy
(Grant & Rudder, 2010, p. 332). Birra is a suffix that indicates that something is being made or
caused to happen (Grant & Rudder, 2010, p. 308), which like Marra means that it is something
that we have to actively cause to happen.

Demonstrating how each area of cosmology is not separate from the other areas — with trans-
formation, the consequences of our focus and actions should result in Waluwin and Walumarra.
As well, we should have ensured Bagaraybang — restored, comforted, healthy, comfortable (Grant
& Rudder, 2010, p. 2928). Notice that Bagaraybang finishes with ‘bang’ which, as discussed
earlier, is an intensifier meaning that you cannot have a little part that is healthy. To be healthy
means that the whole must be healthy. So, things cannot be right until we have decolonized.
We cannot address the issues that create illness, inequality, disadvantage, crisis or disaster until
we address the structures that create these things. Where we currently are, climate change and
pandemics are all a result of the way we have been living. We have been living in 2 manner that
is not sustainable and certainly has not been Wirimbirra Ngurambang-gu — Caring for Country.

It is important to note that Country is not just about land, it includes all aspects of the
environment, it includes sky, water, plants, and animals. It also includes people and all people.
People are not separate from any other part of the environment. We exist within and are part
of the environment and our being and actions impact the environment in the same way that
any other part of the environment impacts all else in the environment. However, people have
impacted the environment to an extent that no other part of the environment has. In addition,
people as well as other areas of the environment are being impacted and peoples’ lives and liveli-
hoods are under threat. People have the responsibility to address what we have done, to correct,
to put right the damage of our actions and to ensure it never happens again and we need to do
this before it is too late.

Social workers as agents of social change and social justice have a responsibility to address
not just the effects but also the causes of climate change. While we are not scientists, social
workers should be lobbying, advocating and developing policies and programmes that address
climate change and also the impacts on individuals, families, communities, and groups, particu-
larly those who are most vulnerable and will disproportionally be impacted in these situations.
Social workers have the responsibility to ensure that policies and resource distribution are not
used to oppress and harm or are unfair and they must work in solidarity to ensure changes
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that result in a responsible and inclusive society (IFSW, 2018). The issue of climate change has
to have priority for social work practice to ensure that policies and resource distribution are
fair and that those policies and practices do not continue to harm others and in particular the
most vulnerable. Further, the AASW (2020) directs Australian social workers to “recognize the
impact of the environment on the physical and mental health and wellbeing of people and its
fundamental importance to the future of human society”. There is a very clear directive about
the responsibilities of social workers in working to address the issues of climate change both at
the policy and government levels and with communities and peoples.

We cannot even start to think about how to address the issues of climate change and its
impact on the well-being of people and Country without addressing what has brought us to
this point. Climate change is a direct result of the exploitation of natural resources (Green,
2020). Colonization was and continues to be about the exploitation of resources and human
labour. First Nations peoples have also had their land taken and were forced into labour, often
for little to no wages. Colonization has sought to alienate people from the environment and
First Nations peoples from their belonging to Country. Thus, we have to work to dismantle the
structures of colonization that continue today. That means that we must actively decolonize our
societies as this is the only way for social justice to be achieved.

To decolonize, we must address the actions of the past and also make invisible the struc-
tures and actions of the present that continue to perpetrate harm. We need to change our
view of the environment and natural resources. We need to recognize the rights of Country
and the right to justice (both social and criminal) for Country. Actions led by Indigenous
peoples and communities in New Zealand (Aljazeera, 2017), Bangladesh (Westerman, 2019)
and Canada (Kestler-D’Amours, 2021) applying for the ‘personhood’ of rivers or recognizing
them as a ‘legal person’ should be replicated throughout the world and not just for waters.
There is a growing conversation about how ‘personhood’ and legal rights of the environment
can address the ongoing harm to the environment (Gordon, 2018; Mortiaux, 2021; Pain &
Pepper, 2021; Reeves & Peters, 2021). For Wiradyuri people, the concept of the environ-
ment having personhood and rights is nothing new. The environment (Country) has always
been recognized as Mother — the nourisher, the one who looks after you and provides life.
As per the Wiradyuri cosmology, everything is in relationship with all else and thus all have
rights. Buyaa provides Country (the environment) with those legal rights and recognition as
being equal to people. Decolonization cannot occur without the recognition of the rights of
the environment.

The social work profession and thus individual social workers must work together as a col-
lective and alongside First Nations peoples and other allies to decolonize. However, it does
mean that the profession must decolonize itself at the same time as it is seeking to decolonize
society on a global level. To decolonize we must first acknowledge that the problems are cre-
ated by colonization and its structures that continue to govern society and our lives. One of the
things that colonization does is to ensure that it remains invisible and to refocus attention from
itself onto those who are experiencing the greatest impact of colonization. People have become
separate from the environment, thinking that they have the right to exploit it for their own ben-
efit. At the same time, people and their labour have also become a commodity to be exploited.
First Nations people have been denigrated for their continuing connection to Country and this
has been used to justify their exploitation and also their disadvantaged positions within society.
However, if all people and all of the environment are recognized as having personhood and legal
rights then it would mean that anyone who does damage to either people or the environment
would be legally held to account, which would address much of the ongoing damage that is
occurring.
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This can all appear to be quite overwhelming and too hard to even know where to start.
Green and Bennett (2018) point out that whilst both the problem and solution are quite com-
plex, it is also quite simple. They argue that the problem is that we keep focusing on those who
are experiencing disadvantage as being the problem and seeing the solution as helping them to
overcome their problems rather than focusing upon the structures that create the problem in
the first place. Colonization and colonialism are the problem and decolonization is the process
to solve the problem. Decolonization must become the focus, the primary objective of social
work globally. Without decolonization, there is no chance of social justice being achieved, as
it will also just become another metaphor in a box of metaphors of what we talk about being.
Decolonization must inform our practices and our actions as social workers. As Tuck and Yang
(2012) caution us: if we allow the word decolonization to become another metaphor that we
pull out at convenient times, we will prevent any possibility of decolonization from becoming a
reality. We can no longer afford to ignore the urgency of the problems facing us globally. Whilst
it is hard to change from the lifestyles we are accustomed to, we cannot keep ignoring the price
that is being paid for those lifestyles. Also, we can no longer ignore the disproportionate price
that continues to be paid by the environment and by First Nations peoples, along with other
disadvantaged and vulnerable populations. In addition, First Nations peoples hold the knowl-
edges that are required to address the issues we now face, during this global crisis of climate
change and pandemics.

Social Work has a responsibility to work in solidarity and to advocate for the rights of First
Nations peoples and the environment. It is the right of First Nations peoples to be able to care
for Wirimbirra Ngurambang-gu, to live and practice their duty to Country, and to acknowl-
edge and live their relationship to Country. It is not enough nor any longer acceptable for social
workers to ‘help’ First Nations people to live in a society that continues to destroy Country.
It is also no longer acceptable to ignore or deny the rights of Country (of the environment).
Country must be accepted as a living entity that determines not just the quality of our lives but
also our very existence. We cannot become decolonized without Indigenous knowledges, First
Nations peoples and most importantly without Country.

This means that as part of the process of decolonization, social work, globally, needs to
revise its codes of ethics, standards and principles and redevelop them to include the centrality
of Country to all things; education and training programmes need to be rewritten to ensure
that all social workers graduate with an in-depth understanding of Indigenous knowledges and
Country along with a commitment to fight for decolonization; and our current social work-
ers must retrain to upskill them for the important work ahead. It is no longer enough to just
throw around words such as social justice, empowerment, self-determination and decoloniza-
tion without any understanding of what these concepts truly mean. However, it is not possible
to begin the journey of decolonization without first making visible colonization — as both an
action and a structure — and how it affects society and the lives of all.

We live in a time when the world is facing interrelated crises of climate change, and pan-
demics. All of these are direct consequences of human behaviour and the belief that it is the
right of humans to exploit natural resources. People have disconnected from the environ-
ment and no longer recognize Country as an integral part of their identity nor that people
are a part of the environment, just as much as animals, plants, air, water, and land. To address
the issues of these crises and the crises themselves, we must decolonize. Social work, as a
profession that is committed to social justice and human rights, has the mandate to advocate
and work in solidarity with First Nations peoples to ensure that decolonization is achieved.
An essential part of decolonizing is to recognize the rights of Country (the environment)
and this requires the recognition of the legal rights and personhood of Country. However, to
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do this, social work has to work to decolonize its own identity and practices and, at the same
time, work to decolonize the world.
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The plastic shamans of
restorative justice

Juan Tauri

In Crime, aboriginality and the decolonisation of justice, Harry Blagg (2008) contemplates whether
it is possible for restorative justice (R]) to empower Indigenous peoples and decolonize criminal
justice. Blagg (2008) also ponders if the structures that sustain the R] movement are “sufficiently
liminal [emphasis added] to accommodate Aboriginal narratives” (p. 74). Blagg’s ruminations
are pertinent to the broad question considered here, namely: Why has R]J failed to support
Indigenous peoples’ struggle for self~-determination and the decolonization of settler-colonial
justice? To fully answer this question, we must address the conduct of some of the movement’s
practitioners towards Indigenous peoples to underline why RJ requires its own decolonization
project.

Drawing on the work of Indigenous scholars such as Aldred (2000), Deloria (1998), and
Arregi (2021) on the concept and practice of plastic shamanism, 1 argue that the appropriation
of Indigenous culture and language by members of the RJ movement from the 1990s onwards
is the criminal justice equivalent of the plastic shamans that permeate the New Age Spiritualist
Movement in North America. Like those who fraudulently pose as Native American tradi-
tional healers, the plastic shamans of R] have misappropriated and utilized Indigenous cultural
artefacts for their own benefit, sometimes to the detriment of Indigenous peoples seeking
self-determination (see Victor, 2007). Furthermore, by marketing their R] wares as ‘Indigenous-
based’ or ‘Indigenous-inspired’, the plastic shamans support efforts of settler-colonial states to
manage and constrain Indigenous peoples’ attempts to attain self~determination and decolonize
settler-colonial crime control (Tauri, 2016).

This chapter builds on one of the earliest expositions of the decolonization of RJ — Chris
Cunneen’s (2002) Restorative justice and the politics of decolonization, in which he explores “the
intersections between decolonization and restorative justice” and argues that a “major reason for
considering this relationship is that restorative justice has drawn on and connected itself with
justice processes among colonized peoples, particularly [I[ndigenous peoples in Australia, New
Zealand, Canada and the United States” (p. 32). Discussing the term decolonization, Cunneen
(2002) states:

Decolonization refer[s] to the need to ‘rethink’ institutions outside of the context of colo-
nization... This point has particular relevance to restorative justice given that, historically,
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the institutions of the criminal justice system have been so instrumental in the colonial pro-
ject of delegitimizing the social institutions and political aspirations of colonized peoples.

(. 35)

Cunneen (2002) builds on earlier expositions on the gap between the R] movement’s emancipa-
tory rhetoric that portrayed it as a potential ally, and whether it is a vehicle for the advancement
of Indigenous self-determination (see Cunneen, 1998). Two decades after Cunneen (2002),
little in R]J theorizing, policy, and practice suggests that his call for a “decolonization project”
within the movement has occurred in any meaningful way (Tauri, 2018). From where we stand
as Indigenous scholars and recipients of (largely) state-centred RJ policies and interventions,
instead of ‘decolonization” we have experienced what Tauri (2019) refers to as strategies of
indigenization and co-option, whereby ‘acceptable’ components of Indigenous cultural beliefs
and practices are retrofitted onto RJ policies and interventions. While this chapter supports
Cunneen’s 2002 call and Abramson and Asadullah’s work in this book, which suggests what
the decolonizing project might entail, I provide (further) evidence of the need for a meaningful
decolonization of the R] movement as it engages with Indigenous peoples, starting with the
nefarious behaviours of some of its most ardent advocates.

Restorative justice and Indigenous peoples: a case study in plastic
shamanism

Are you angry about the recent cultural appropriation of Native American culture
at Burning Man? Are you tired of seeing headdresses for sale at expensive boutiques?
Or sick of hearing about schools for Shamans? Do you cringe when you see a Lynn
Andrews book? If you do, you may also want to know about the recent co-option
of the Ghost Dance.

Christine Nobiss (2017, n.p.)

The late 1960s saw the rise, in the US, of what became known collectively as the New Age
Spiritualist Movement (NASM) (Peters, 2022). This profitable enterprise began with several
literary hoaxes by non-Indians such as Carlos Castafieda (1968) and Jay Marks (a.k.a. Jamake
Highwater, 1981), along with Indigenous collaborators Alonzo Blacksmith, ‘Chief Red Fox’,
and Hyemeyohsts Storm (Churchill, 2003). According to Churchill (2003), these ‘spiritualists’
published distorted commentaries on Indigenous spirituality and cultural practices to enhance
the marketability of their products for the growing and increasingly globalized New Age spirit-
ualism market. From the beginning, Indigenous and non-Indigenous scholars published critical
analyses of the movement (see, e.g., Churchill, 1994; Deloria, 1998; Riley & Carpenter, 2015;
Rose, 1992; Znamenski, 2007). A major concern of critics was the appropriative activities of
NASM practitioners. Churchill (1994) contends that as a result of their deceptions, “the authors
grew rich peddling their trash, while real Indians starved to death, out of the sight and mind of
America” (n.p.).

For many Indigenous peoples, the appropriation of their cultural practices by the plastic
shamans of the NASM was especially harmful given the long history of colonialism they had
suffered. The extent of the impact of the shamans is eloquently captured by Janet McCloud (as
cited in Churchill, 2003), an Elder of the Nisqually Nation, who wrote:

First they came to take our land and water, then our fish and game. Then they wanted our
mineral resources and, to get them, they tried to take our governments. Now they want
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our religions as well. All of a sudden, we have a lot of unscrupulous idiots running around
saying they’re medicine people. And they’ll sell you a sweat lodge ceremony for 50 bucks.
It’s not only wrong, it’s obscene [...]. This is just another in a very long series of thefts from
Indian people and, in some ways, this is the worst one yet.

(n.p.)

The late Indigenous scholar Vine Deloria (as cited in Churchill, 2003) argued that the moti-
vation behind the explosion of plastic shaman activity resulted from a confluence of factors,
including the increasing individuation in Western societies and advances in technology, so that:

White people in this country are so alienated from their own lives and so hungry for some
sort of real life that they’ll grasp at any straw to save themselves. But high-tech society
has given them a taste for the ‘quick fix. They want their spirituality pre-packaged... to
provide instant insight, the more sensational and preposterous the better. They’ll pay big
bucks to anybody dishonest enough to offer them spiritual salvation after reading the right
book or sitting still for the right 15-minute session... this opens them up to every kind of
mercenary hustler imaginable. It’s all very pathetic, really.

(n.p.)
According to Znamenski (2007), it is clear what was being appropriated by the plastic shamans:

Many neo-shamanism practitioners rely on symbols and artefacts that are usually associated
with North American Indians. Among the most popular are vision quests, eagle feathers,
hawks, the four directions, the sacred circle, the sweat lodge, drums, dream catchers, and
sacred pipes.

(. 279)

I contend that the appropriative conduct of NASM shamans is often visible in the conduct of
R]J advocates and practitioners. The parallels are obvious: from the exaggerated ‘histories’ link-
ing R]J to Indigenous cultural artefacts to the unabashed hucksterism of RJ entrepreneurs mar-
keting their eroticized, indigenized wares on the globalized crime control market; all the while
ignoring the critique Indigenous scholars and our non-Indigenous allies have published since
the beginning of these thefts and malpractices (see Blagg, 2008; Cunneen, 2008; Tauri, 2018).

Understanding the motivations of RJ advocates for their plastic shamanism perhaps lies in
what Schiff (2013) referred to as the “strange paradoxical position [of the R] movement] of
trying to breach the social order of governmental justice [...] while also trying to simultane-
ously integrate within those same institutions” (p. 163; see also Pavlich, 2005). Attempts by R]
advocates to infiltrate state justice systems and obtain acceptance by and access to the policy
sector have given rise to a peculiar response in many Western jurisdictions, whereby RJ has
been accepted to one degree or another by both conservative and progressive policy workers
and governments (Tauri, 2016). Schiff (2013) further argues that to move from the periphery
to the centre of contemporary justice practice, RJ advocates and practitioners had to respond
forcefully to perceptions that the movement was a threat to the status quo.

As a result, RJ advocates, practitioners, and entrepreneurs had to learn to ‘speak the lan-
guage of the policy sector’, moulding their restorative rhetoric and practices into language
and forms palatable to the structures (and restrictions) of neoliberal, Western crime control.
In so doing, they subverted the communitarian ethos of restorative philosophy by reorienting
their values, ethics, and practice to placate the neoliberal obsession with the deviant individual
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(Acorn, 2004). For RJ approaches and practices to be provided legislative and financial support,
they needed to demonstrate the viability of their approach to crime and, arguably more impor-
tantly, what they could do to meet the crime control needs of the state (Tauri, 2018). One successful
strategy deployed to procure support was developing products suited to specific criminal justice
markets. Enter the plastic shamans of RJ and their strategic consumption of Indigenous cultural
artefacts; a handy side-hustle for marketing of RJ policies and programmes in settler-colonial
jurisdictions dealing with the wicked policy problem of Indigenous people’s ‘overrepresenta-
tion’ in the criminal justice system.

‘Playing Indigenous’: the plastic shamans of restorative justice

One of the oldest and most pervasive forms of American cultural expression, one
of the oldest forms of affinity with American culture at the national ‘performance’
I call ‘playing Indian’.

Rayna Green (1988, p. 1)

Elsewhere we have demonstrated the extent to which the RJ industry has long moved on from
the emancipatory, transformative rhetoric (and goals) that characterized many of its foundational
texts (Tauri, 2016, 2018). Instead, over the 30 years covering 1980 to 2010, RJ rapidly transi-
tioned from an emancipatory project to a cog in the machinery of settler-colonial crime control
(Tauri, 2018). Analysis of this transition, including the strategic appropriation of Indigenous life-
worlds, demonstrates that the institutionalization and bureaucratization of R] were based, in part,
on exaggerated claims of their ‘Indigenousness’ and ability to ‘solve’ the Indigenous ‘problem’
(Moyle & Tauri, 2015).

Blagg (2008) argued that “Indigenous processes can be appropriated, denuded of context
and employed to meet the interests of the status quo” (p. 79). The process of appropriation via
the shamanistic activities of RJ practitioners benefits both the status quo of the settler-colonial
state’s hegemony over crime control and the RJ industry itself, enabling the latter to mould its
products more tightly to the settler-colonial government’s strategic aims. In the settler-colonial
context, one of the most pressing policy issues is the Indigenous ‘overrepresentation’ in criminal
justice institutions, a problem has that created openings in crime control for the type of plastic
shamanism previously observed in NASM (Tauri, 2018).

According to Nobiss (2017), the growing popularity of native spirituality in the modern era
is somewhat ironic, especially when:

[t]here was a time when Euro-Americans held Native American religion in low regard,
condemning it as evil and archaic... [Now], we see a very different sentiment as many
Americans of the dominant, mainstream society admire and emulate Native religious
traditions.

(n.p.)

In ‘Plastic shamans and astroturf sun dances’, Lisa Aldred (2000) reveals how cultural co-option
and the increasing commercialization of Native American spirituality marginalize and disem-
body Indigenous histories and contemporary Indigenous identities. She argues that “[a]lthough
the New Age spiritualists identify themselves as counter-cultural, their uncritical ideas about
commercialisation and marketing practices appear to have been shaped by the larger capitalist
economy” (p. 346). Aldred (2000) comments that “[m]oreover, their imperialistically nostalgic
fetishisation of Native American spirituality hinders any recognition of their own historical and
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social complicity in the oppression of Indigenous peoples” (p. 346). In Aldred’s schema, the
cultural co-opters of the NASM are imperialist colonizers engaged in unabashedly distorting
and compartmentalizing the Native American identity to construct opportunities to part others
from their money. Nobiss (2017) extends this critique further:

This co-option phenomenon is controversial because the non-Native practice and com-
mercial consumption of Native American traditions is essentially an act of colonisation.
Many Natives feel that the commercial appropriation of their traditions, customs, phi-
losophies and worldviews is exploitative and a setback to the Native American identity
struggle. While partaking in this co-option many non-Natives are not aware of or inter-
ested in this issue because there are often Natives or ‘self-identified’” Natives legitimising
this trend.

(n.p.)
Green (1988) describes the process of the typical plastic shaman:

For, I would insist now, the living performance of ‘playing Indian’ by non-Indian peoples
depends upon the physical and psychological removal, even the death, for real Indians. In
that sense, the performance, purportedly often done out of a stated and implicit love for
Indians, is really the obverse of another well-known cultural phenomenon, ‘Indian hating’,
as most often expressed in another, deadly performance genre called ‘genocide’.

(p. 30)

Sadly, we can see many of the appropriative practices in the activities of some RJ advocates and
practitioners who, whether knowingly or unknowingly involved in or supportive of indigenized
programmes, are ‘playing Indigenous’ in much the same way as the plastic shamans of NASM
are with their Europeanized sweat lodges and faux Sun Dance ceremonies. At times, the appro-
priation is so blatant that practitioners appear neither aware of the racism that underpins it nor
the disempowerment resulting from it. For example, consider the following incident experi-
enced by the author while presenting a paper on RJ and Indigenous Peoples at the European
Criminology conference in Budapest in 2013.

During the question-and-answer part of the session, two members of the audience took
exception to criticism made of RJ entrepreneurs using Indigenous artefacts to sell their products
on the globalized crime control market (for further discussion of this issue, see Tauri, 2018),
making the following comments:

Who really owns culture; do you [Maori] have intellectual property rights over your
culture?

When I was in New Zealand, I found out that the word ‘Maori’, means ‘other per-
son’, so, being an outsider I can call myself Maori, and therefore I can use Maori culture
in my work.

The second comment is by far the more troubling: the RJ scholar who made this statement
was purposely taking one translation of the term Maori, most likely from a Pakeha (European)
translation from the mid-nineteenth century and used it to self-identify as Maori to justify
cherry-picking whichever Maori cultural artefacts were convenient for advancing their
work. This shared identity defence for appropriative behaviour is well known to Indigenous
peoples everywhere who have experienced the behaviour of plastic shamans. For example,
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Green (1988) highlights the practice, not so much of ‘playing Indian’, but ‘becoming Indian’
through self-identification of ‘Indianness’ often performed by NASM practitioners:

Most notable among these has been the recently well-known and successful writer and
critic, Jamake Highwater, who was recently revealed by an Indian newspaper to be of
Armenian Jewish parentage. Specialising in costumed appearance in expensive ‘Santa Fe
Chic’ clothes, he insists that he is Indian ‘because I say I am’.

(v 45)

To understand the importance of the activities of the plastic shamans of the RJ movement,
we turn to Blagg (2008) who argues that “[tlhe Indigenous dimension provided a wholesome
adornment to the nourishing imagery of restorative justice: redolent with images of peace
pipes, desiderata, the creator spirit and mother earth” (p. 79) And, as I will demonstrate below,
it was these adornments and the process of procurement of Indigenous desiderata by the plastic
shamans of RJ that fuelled the globalization of RJ in the later part of the twentieth century and
enabled the composition of the ‘myth’ that R] would empower Indigenous peoples.

Mythmaking and plastic shamanism in contemporary restorative justice

Begin, ephebe, by perceiving the idea of this invention, this invented world.
Wallace Stevens (1990, p. 380)

Elsewhere I have argued that one of the key marketing strategies deployed by RJ advocates and
practitioners in setter-colonial contexts has been the persistent, mythological (mis)representa-
tion that Eurocentric RJ interventions are founded on Indigenous cultural practices (Moyle &
Tauri, 2015; Tauri, 2014). The argument that the marketing activities of RJ practitioners are
supported by the construction and maintenance of myths has become a common theme in
critical literature (e.g., Cavello, 1992; Taylor, 1990/91). Myth is often presented in the litera-
ture as a cultural construct that sustains the hegemony of the political and policy classes and the
ideologically aligned and supportive justice movements, over the terrain of justice policy and
‘valid knowledge’. Cavello (1992) argues that myth construction and maintenance both operate
to “construct reality by organising experience and perception, and that law’s reality appears to
primarily express the perspective or mythology of a particular [hegemonic]| social group” (p. iv).

Myth must, therefore, be analysed not for its intellectual content alone, but for its “func-
tional, cultural, and pragmatic aspect” and for “the diffuse, complex ways in which it enters
into life” (Cavello, 1992, p. 28). By explicating the RJ industry’s ideological representation of
key initiatives such as Family Group Conferencing (FGC) and Sentencing Circles (SC), I seek
to demonstrate the extent to which myth is more than mere narrative. Rather, I argue that its
importance is very much real and solid, demonstrated blatantly through the role myth plays in
the construction and promotion of RJ products on the globalized crime control market by R]
advocates, policy entrepreneurs, and plastic shamans (see Tauri, 2018).

The mythological invention of the ‘indigenousness’ of RJ and its parallels to Indigenous
modes has become a foundational trope within the historicization of the R] movement (see
Richards, 2007). As Sylvester (2003) writes, “restorative justice scholars, seeking to eftect legal
change, have increasingly sought to justify that change by expanding the sources of their legit-
imacy” (p. 495). Moreover, Sylvester (2003) identifies one of the principal aims of the mythol-
ogizing ethos of RJ, namely that “[i]n the battle over cognitive legitimacy, history is one more
tool in the restorative justice arsenal” (p. 495). To this end, R]J is often portrayed by advocates
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and historians as being consistent with Indigenous customs (Cary, 2000; Umbreit, 2001), as
being based on or underpinned by Indigenous customs (LaPrairie, 1992; Leung, 1999), arising
out of, being fed by, owing a debt to or being embedded in Indigenous traditions (Llewellyn &
Howse, 1998; Zehr, 2002), and/or having been established by Indigenous communities (Leung,
1999). Sylvester (2003) contextualizes the invention of the supposed affinity between RJ and
Indigenous justice when he writes that:

Despite some apparent misrepresentations about the evidence they cite, the main thrust of
their [R] advocates] history appears to be interpretative. That is, they are seeking to take
much of the history of criminal justice and recast it into a restorative mould. In so doing,
they have narrowed their historical narratives to fit their particular political agenda - pro-
moting restorative justice over current paradigms.

(v. 519)

I contend that through analysis of the activities of RJ advocates and interventions like FGC,
we can observe the practice and impact of the mythmaking and maintenance process. This is
most evident in the impact that the plastic shamans, practitioners, and advocates have had on
Indigenous peoples residing in settler-colonial contexts.

The mythologizing process is exemplified by a range of exaggerated or empirically weak
claims by RJ advocates and entrepreneurs. For example, advocates of FGC claim that the con-
struction of legislation that introduced FGC was influenced by Maori concerns for the prev-
alence of institutionally racist and culturally inappropriate practices within the New Zealand
criminal justice system (Goodyer, 2003; Ministerial Advisory Committee, 1988). Some also
contend that because FGC and Maori justice protocols share ‘restorative components’, FGC
derives directly from Maori cultural practice and that its implementation reveals the justice sys-
tem’s ability to culturally sensitize itself and address the justice needs of Maori in meaningful ways
(see, e.g., Becroft, 2017; Consedine, 1995; Henwood & Stratford, 2014; McElrea, 1994; Olsen
et al., 1995; Shearer & Maxwell, 2012).

Opver the past three decades, such claims have been consistently repeated in the global R]J lit-
erature (see, e.g., Griffiths & Bazemore, 1999; Marsh, 2019; Umbreit, 2001; Weitekamp, 1999;
Zehr, 2002). These mythological claims continue to be made despite an expanding lexicon that
exposes the lack of evidence supporting such claims (for a general overview see Cunneen, 2008;
Tauri, 2016; Victor, 2007). For example, one of the most startling examples of the mythologiz-
ing process within RJ is the claim that it was designed, in part, to enable Maori families/com-
munities to manage the response to Maori youth offending (see Maxwell & Morris, 1993; Serventy,
1996). In fact, the record shows there was little intent on the part of the architects of the inter-
vention to empower Maori or any other ‘community of concern’ forced to engage with the
process. For example, Doolan (2003), one of the chief architects of the legislation, stated that
“those of us who were involved in the policy development process leading up to the new law
had never heard of restorative justice” (p. 7). Doolan (2003) also writes that the primary goals of
the forum were to hold youth offenders responsible for their offending behaviour and reduce
referrals to the Youth Court and not — as is often claimed by RJ advocates such as McElrea
(1994), and Maxwell and Morris (1993) — to provide Maori whanau (families) with a process
through which they can “control responses to the offending of their youth” (p. 1).

The mythmaking of R]J elites is concerning because it has material consequences for
Indigenous peoples. As Sylvester (2003) argues “mythmaking not only represents the pres-
entation of a distorted past, but also the forensic use of fantastic narratives to influence current
attitudes or choices” (p. 474). Evidence is mounting that the mythologizing activities of the
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R]J elite have influenced current attitudes and (policy) choices, especially of the policies for
dealing with Indigenous overrepresentation in criminal justice systems (see Moyle, 2013, 2014;
Moyle & Tauri, 2015). In the following section, I demonstrate how the marketing activities of
RJ advocates and plastic shamans have profoundly impacted Indigenous peoples in settler-co-
lonial contexts.

The focus of the remainder of the paper is on demythologizing RJ, wherein I seek to unpick
and expose the conceit that lies at the heart of the industry’s response to Indigenous peoples.
My critical analysis is guided by Blagg (2008) who demanded that “[a]ny examination of the
links between restorative justice and Indigenous people needs to begin with a process of demys-
tification” (p. 78), or in the case of this paper, the demythologizing of R] representations of its
relationship with Indigenous peoples and their life-worlds. The process necessitates an exami-
nation of the damage done to Indigenous peoples by the RJ industry.

Demythologizing restorative justice

There are several ways to critique the mythologizing activities of the RJ movement. I begin by
focusing on the claims made that form the basis of the mythologizing project and specifically
with the claim that R] products like FGC represent the gold standard programmatic response
to Indigenous agitation for a meaningful measure of jurisdictional autonomy (on this form of
mythmaking see Tauri, 2016).

Recent empirical research undertaken by Indigenous scholars has contested the claims of
the RJ industry as to the ‘indigenousness’ of forums like FGC and SCs, as well as the extent to
which they meet Indigenous justice-related needs. In the New Zealand context, the work of
Paora Moyle (2013, 2014) is instructive for demythologizing RJ and centring the Indigenous
experience when analyzing Indigenous overrepresentation in criminal legal systems. In a two-
part project undertaken by Moyle, Maori justice, childcare, child protection practitioners,
youth, and whanau were asked about their experiences of FGC. Participants reported many
instances when they were negatively impacted by an FGC process run by officials lacking the
necessary cultural competence and empathy. This — along with what participants believed was
the biased application of administrative processes and rules — created significant barriers for
youth and whanau to achieve positive outcomes (see also Love, 2002).

A key experience reported by Moyle’s (2013, 2014) participants was that mainstream non-
Maori social workers (officials employed by state agencies) often lacked the skills required to
engage with them in ways that showed a meaningful level of respect for Tikanga Maori (the
values, ethics, and cultural practices that characterize Maoridom). For example, participant 19
in Moyle’s research (an FGC participant; cited in Moyle & Tauri, 2015, p. 95) stated that:

The family group conference is about as restorative as it is culturally sensitive [...] in the same
way Pakeha [European] social workers believe they are competent enough to work with our
people [...]. Pakeha think theyre the natural ordinary community against which all other
ethnicities are measured.

Several of the research participants spoke about what they considered inappropriate conduct
and/or processes that Maori practitioners and whanau experience when participating in FGC.
For them, these behaviours flow from the Eurocentric, monocultural foundations of both youth
justice and statutory social work that dominate practice in New Zealand. A consequence of this
situation is the adoption of a one-size-fits-all worldview and a standardized approach to engaging
with what is a socio-culturally diverse clientele (Moyle, 2013).
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While policy entrepreneurs and RJ advocates often present FGC as culturally appropriate
and Maori inspired, most of Moyle’s research participants’ experiences align with the view
of Maori commentators such as Love (2002) and Tauri (2018) that the process is an attempt
by the state to indigenize child care and protection and youth justice through the co-option of
Maori cultural practices. While it is possible to argue that members of the RJ industry have
successfully indigenized the forum, the largely symbolic use of Maori culture has not translated
into effective practice, with most participants in Moyle’s (2013, 2014) research describing the
process as culturally inappropriate and disempowering. The experience of these research participants
aligns with the way that forum-related practice undermined and even excluded Maori cultural
expertise.

Kletsan (2017) argues that RJ has become popular within Western criminal justice and
the academy, in part, because it has been successfully (some might say aggressively) marketed
as a “respectful and humane alternative to state sanctioned, retributive incarceration” (p. 1).
Throughout this paper, I have argued that for Indigenous peoples residing in settler-colonial
jurisdictions, the RJ movement has often fallen short of the promises made in its policy pro-
nouncements and marketing material. Claims by R]J practitioners and entrepreneurs that their
indigenized wares would deliver us a fairer justice system, reduce Indigenous ‘engagement’ with
crime control agencies, and empower us to obtain meaningful measures of jurisdictional auton-
omy, is simply not reflected in the Indigenous experience of RJ (Tauri, 2018).

More than 20 years have passed since Gloria Lee (1997) predicted that the spread of the (sup-
posedly Maori and restorative) FGC forum as the programmatic response to youth offending in
Canada would have little impact on both Indigenous youth offending rates and Indigenous peo-
ples’ ability to attain jurisdictional autonomy (see also Monture-Angus, 1999). Lee’s (1997) pre-
diction has proved accurate, as the Indigenous peoples of Turtle Island continue to struggle to
gain state support to implement their own responses to social harm (Hansen, 2010; Monchalin,
2016). The accuracy of Lee’s prediction leads us to perhaps the central question about the power
and authority that can be attributed to RJ forums, namely: What role does R] play in today’s
criminal justice landscape? For reasons outlined throughout this chapter, the response by many
Indigenous peoples is likely to be: As a project that supports the settler-colonial state’s continued sub-
jugation of Indigenous peoples (Tauri, 2018).

There is perhaps ground to hope that things might soon change, with prominent RJ advo-
cates beginning to critically reflect on the limitations of RJ, and the movement’s complicity in
the marginalization of disenfranchised communities, such as Indigenous peoples. For example,
Mara Schiff (2013) wrote:

My experience at the [RJ] Symposium thus far had led me to ponder the possibility that
the success of restorative justice in educational, juvenile or criminal justice institutional
contexts may be intrinsically limited by the broader complex power structures within
which such reform is situated.

(v 153)

Self-reflection is always a good thing, but the questions being contemplated are the wrong
ones, or perhaps more accurately, the most convenient ones. The question should instead be:
What part does RJ play in the replication of social division and social injustice? (Tauri, 2018).
Relatedly, we might also ask: Why do settler-colonial governments favour appropriated jus-
tice processes and policies to deal with the wicked problem of Indigenous overrepresenta-
tion, over self-determination? One possible answer to these questions is that appropriated R]J
policies and programmes enable state functionaries to develop politically expedient responses
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to the counter-hegemonic insurgencies of Indigenous (and other disenfranchised) peoples. I
contend that R]J, as exemplified in FGC-like, stated-dominated forums, provides nourishment to
the settler-colonial state through its support for a programme of recuperation that nullifies Indigenous
critique of the crime control edifice. The settler-colonial state’s support for the uptake and
extensive utilization of RJ-type forums, such as FGC and SCs, whilst ignoring Indigenous
peoples’ calls for fundamental changes to the criminal justice practice, reflects a recuperative
strategy of deflection and dissimilation (Kurczynski, 2008) by those tasked with protecting the
settler-colonial state’s dominance in crime control (see Lee, 1997; Tauri, 2018; Victor, 2007).

The policy sector’s adoption of RJ, especially as a response to Indigenous criminalization
and imprisonment, was never designed to support Indigenous self-determination. Instead, the
intent was to extend the provenance of state ownership over social conflict (a la Christie, 2000)
to (re)empower the state, and to enable it to reoccupy the ideological high ground after two
decades of Indigenous critique of settler-colonial governance. Arguably, the settler-colonial
state recovered in part by purposely utilizing Indigenous cultural artefacts, in the hope that such
a move would overcome the socio-cultural gap between the ‘communitarian tendencies’ of
Indigenous justice, and the sophisticated rationality of the “Western way’ of justice.

Grassroots advocates of RJ in Indigenous communities tend to promote Indigenous auton-
omy in the sphere of criminal justice as part of a broader political strategy to counteract
structural injustices, such as racist policing, bias in sentencing and overrepresentation in impris-
onment (Frederiksen, 2010). Advocates for Indigenous justice often describe the process of
empowerment as one in which the state slowly withdraws, leaving Indigenous communities to
develop their own responses to social harm (Frederiksen, 2010; Victor, 2007). In comparison,
justice reformers working within the formal justice system, and RJ advocates and entrepreneurs
seeking legitimacy and income through government contracts, often ignore the racist, struc-
tural drivers of Indigenous overrepresentation. Instead, RJ is presented uncritically, as capable
of overcoming ‘cultural impediments’ to effective service delivery (see Henwood & Stratford,
2014, McElrea, 1994).

However, for Indigenous peoples, the move to adopt restorative principles and practices in
settler-colonial contexts often has a particular cultural angle: since Indigenous cultures tend to
privilege a restorative approach to justice, or so the argument goes, decisions that enable restora-
tive sentences and sentencing practices are more likely to be experienced as meaningful and will
therefore be more effective for Indigenous offenders than ones that follow the conventional,
punitive practices. However, a major weakness of this approach is that it frames the problem of
Indigenous overrepresentation in terms of efficiency rather than legitimacy and effectiveness. The
fact that Indigenous people come into contact more frequently with the criminal justice system
and are imprisoned at a dramatically higher rate than other peoples residing in New Zealand,
Canada, Australia and the Americas, is attributed to inadequate service delivery by a system that
remains fundamentally just, efficient and fair (Frederiksen, 2010), as opposed to it being one of
the principal colonial projects of the contemporary settler-colonial state (Proulx, 2002; Tauri,
2018; Woolford, 2013).

Restorative justice is arguably a powerful, social justice-focused approach to crime and vic-
timization. However, we must challenge the claim that it presents a structural alternative to the
state’s carceral complex (Wood, 2015) or that its inclusion in the formal system is motivated by
the settler-colonial state’s desire to empower Indigenous peoples (Daly, 2002; Richards, 2007;
Tauri, 2018). Not only is it “insufficient to meet the challenges of ever-encroaching state legal-
ity and mass incarceration” (Kletsan, 2017, p. 2), but as demonstrated here (and in Tauri, 2018),
it has become one of the key state projects that work to nullify the counter-hegemonic politics
of Indigenous peoples, or as Kletsan (2017) argues:
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As a structural alternative to the prison industrial complex, restorative justice is at best a way
for the state to repackage its oppressive profiteering and sell it back as progress. Restorative
justice is good and beautiful and human only so long as it is outside the power structure.

8
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Southern disorders

The criminogenesis of neo-imperialism

Pablo Ciocchini and Joe Greener

Contemporary social science is seeing a renewed interest in decolonization as an intellectual and
theoretical project (Bhambra, 2021, 2022; Bhambra & Holmwood, 2021), and, within crimi-
nology, this has resulted in the development of ‘Southern criminology’ (Carrington et al. 2016,
2018, 2019). Southern criminology and postcolonial studies are both concerned with fore-
grounding the voices of peripheral actors and searching for novel epistemologies and approaches
to crime control in the Global South. Southernizing foregrounds a critique of existing knowl-
edge production as skewed toward metropolitan conceptions of modernity in the exclusion of
peripheral actors’ voices and epistemologies from mainstream thinking. Decolonization is then
framed as a process of inclusion: including marginal voices, histories, theories, methodologies,
ideas, and so forth.

However, while the recent renewed focus on decolonization is concerned with democra-
tizing the social sciences, it arguably also seems somewhat reluctant to theorize the connection
between imperialism and capitalism as an ongoing contemporary set of dynamics. Gurminder
Bhambra (2022), for example, argues that a decolonial project for Europe necessitates recog-
nition and reparation of the ‘inheritance’ of wealth derived from colonial legacies. There is no
mention that Europe’s wealth is an ongoing extraction of resources from the Global South. In
another article, Bhambra (2021) draws attention to ‘relations of extraction’ and ‘relations of
redistribution’ and notes the development of welfare states as dependent on colonialism, but
again the overall presentation is that the advantages of the West are only historically derived.

In a previous journal article in the British Journal of Criminology, we suggested several
weaknesses with the current overall status of the Southern criminology project (Ciocchini &
Greener, 2021). Southern criminology has limited its political imagination by seeing decolo-
nization as primarily an epistemological project. The almost singular attention to epistemology
arguably ascribes much too great an importance to academia as a radical force, whilst also
tending to reify Southern knowledge systems, actors and so on, as somehow innately trans-
formative. We pointed out that people in the South are often divided, contradictory and even
exploiting subjects, just as Northern actors can assume emancipatory and social justice-ori-
ented positionalities. Scholarly work and even crime control institutions ‘from the South’ are
often presented simplistically as having some extra-benevolent characteristics or purity due to
their geographical origins. Our central criticism of Southern criminology is that the project
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generally understates the importance of documenting and explicating neo-colonialism. When
it does note the importance of the structures of imperialism they are often seen as legacies from
the past, rather than ongoing brutalities. The project’s central statements of intent (Carrington
et al. 2016, 2018, 2019) do not highlight the system of global inequality as directly implicated
in the production of violence, harm and criminality. Instead, an identitarian politics of diversity
and inclusion is continually preferred over a concerted theorization of imperialism. Southern
criminology aligns with weaknesses in postcolonial studies which, as Chibber (2013) has pains-
takingly set out, occlude analysis of contemporary capitalism.

Southern criminology in its most pervasive form fails to theorize the connection between
capitalism and imperialism, thus arguably offers little serious criminological analysis of global
inequality. Overplaying the radical potential of academia and locating decolonization in a simple
project of inclusion makes decolonization seem immanent and possible within existing social
arrangements and without serious economic implications for the developed world. This chapter
contributes to theorizing decolonization by arguing for continued and renewed attention to the
global fact of capital’s expansion operating through a gross system of inequality.

This chapter reveals criminogenic tendencies central to the restructuring of Global South
societies for extraction and exploitation. Once we recentre analysis around the global forces of
geographical disparity and accumulation, structural explanations for the persistence of harm,
crime, violence, and state repression in the periphery assume greater credibility. The next sec-
tion highlights some of the major political and economic relations which make up the cur-
rent system of global inequality. The subsequent section explores the ‘productive’ capacities of
state-corporate power to create circuits of accumulation. We then examine the tendency to
reactionary forms of state and everyday violence.

Theorizing the criminogenic tendencies of neo-colonial capitalism requires us to interrogate
what could be constructed as the ordering and disordering potentialities of neo-colonialism. The
powers of capitalist imperialism are ordering in the sense that states and corporations continually
reinvent the global socio-legal infrastructures needed for accumulation. The appeal to order
here is not intended to be necessarily positive, as will be elaborated later, but it captures the
institutional capacities geared to creating specific accumulation strategies. However, the order-
ing of regions and nations within the world system is dialectically positioned to disordering,
which is the constant emergence of socio-economic insecurity.

Mapping the contours of neo-colonialism for studying harm and violence
in the Global South

To understand the relations of extraction that structure the current imperialist system, and,
as we will argue, the ordering and disordering forces in the Global South, we turn to those
accounts of imperialism which have put capitalism central. As Callinicos (2009) states, “modern
imperialism is capitalist imperialism” (emphasis in original, p. 10). There is a co-determination
of capital accumulation and the unequal world system as an integrated process. This chapter
follows two primary claims at the core of most Marxist theories of imperialism. Firstly, the ebb
and flow of imperialist ascendency and decline is an issue of class relations operating on both
global and national planes. Globally, there is a complex process of competition and collaboration
between different capitals. The dominant financial capitalist class interests find an expression
in the extension of nationally rooted state capacity into other regions and territories, such as
military action, foreign investment, trade agreements, the creation of tax havens, and security
policies. The power of capital, however, depends partially on maintaining hegemonic support
and legitimacy within its national spheres of influence. This is because the state machinery,
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notably its military capabilities, is essential to advance and protect capital interests locally and
overseas (Harvey, 2003). Historically, this produces uneven development as differing materiali-
zations of capital have the power to see their needs met, in the process making certain nations,
regions, and classes subordinate to those interests. The second basic premise is that imperialism
is structurally inevitable due to the crisis tendencies of capitalism. Capital constantly clashes
with social and material barriers which interrupt its expansion, meaning that state and corpo-
rate activity aims at overcoming various stagnating hurdles, such as lack of access to cheap raw
materials, limited labour and consumer markets, or problems with the increasing cost of wages
or inputs. This encompasses the violent extension of capitalist social relations through the pri-
vatization of land and the forcible proletarianization of populations with alternative subsistence
modes. Projections of imperialist power are geared toward opening new markets for the sale
of commodities, new spaces for the extraction of raw materials, new populations who can be
exploited, new consumer markets and new technologies that increase the speed of turnover of
production and realization.

In exploring the specific forms of harm that emerge from corporate activity in the Global
South, it is important to recognize the meso-institutional processes. French regulation school
scholar Lipietz (1987) warns against the reification of totalizing conceptions of imperialism
such as the New International Division of Labour or World Systems which he sees as failing
to capture the dynamism of capitalism. For instance, Jessop (1990) argues that “accumula-
tion strategies” (p. 155) are understood as socio-relational formations which unify value trans-
formation within a circuit of capital (e.g., between labour, money, energy, and commodity).
From this point of view, longer-lasting unequal global relations are continually remade through
dynamic modes of accumulation with adjacent supporting political structural conditions, not
static arrangements of dominator and oppressed states.

The argument here rests on conceptualizing the relational dimensions of violence and harm
in impoverished regions of the world as connected to both the specific accumulation strategies
which are geared toward wealth extraction but are firmly sitting within and reproducing the
longer-term planetary organic structure of inequality between regions.

Our first theme connects harms to specific structures of corporate accumulation, which are
created and sustained through domestic and transnational state power, but which can be thought
of as imperialist due to their orientation toward offshoring value. Even within Marxist theories
of imperialism, the category of the corporation as a distinct institutional actor tends to disappear
in favour of interstate rivalry. Colonialist exploitation and extraction are deliberate state-corpo-
rate projects where wealth and resources are redistributed to ‘core’ corporations and their home
societies. The exploitation occurring is not only of a class orientation but also of an ‘extra’
geo-racialized dynamic where economic flows err toward Northern elites and populations.

Samir Amin (2010) constructed a worldwide theory of value which develops the principles
of Marx’s value theory but reworks it by taking imperialist structures into account. For Amin,
value is created according to a global logic which patterns unequal development. This inequality
is not a failure of certain regions to “catch up” to wealthier nations or because they are somehow
not integrated into the worldwide economy (Selwyn, 2014). Uneven development is a central
process in the system for two primary reasons. Firstly, the system depends on differentially renu-
merated labouring classes whose conditions of subsistence are divergent. Although still subordi-
nate to capital for wages, some classes, including proletarian classes in ‘core’ countries but also
professional classes in the South, are relatively empowered as consumers. The value of labour
power depends on historical and geographical differentiation. This basic fact has led Amin
and others to argue for a condition of ‘super-exploitation’ — a third category of surplus value
not specified by Marx (Higginbottom, 2014; Smith, 2016). For Smith, ‘super-exploitation’ or
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‘global labour arbitrage’ is achieving gains in surplus value by driving down the value of labour
power or searching for labour with higher rates of exploitation, rather than lengthening the
working day (absolute surplus value) or technical reorganization of the labour process (relative
surplus value). A further imperialist dimension of super-exploitation is that the value produced
in Global South countries is appropriated not only by Western-based multinational corporations
but also by Western states (Smith, 2016). Commodities from the South support higher-paid jobs
in Western countries (through the retail industry, marketing, or design) and represent a source of
tax revenue (sales tax, shop rent, or income tax of retail workers) that can be spent on healthcare,
education, the military, and pensions. This arrangement re-orientates value toward the consumer
end of supply chains, redistributing the largest proportion of profits to the dominant core corpo-
rations and societies (Smith, 2016). The differential price of labour power produces exceptional
profits, allowing elites in wealthier countries to craft a stronger social basis for legitimacy in their
societies through instigating consumerist lifestyles.

Smith’s work on super-exploitation reveals the exceptional profitability and political uses
of corporate strategies which take advantage of the uneven development of the planet. Our
second analysis of violence in the periphery sees social conditions as connected to the broader
production of poverty. Specific accumulation modalities are nestled within conditions created
through policy making done by the matrix of global political institutions largely controlled by
Northern societies such as the United States Agency for International Development (USAID),
International Monetary Fund (IMF), World Bank and World Trade Organization (WTO).
These hold the institutional capacity to shape favourable conditions for globalized financial cap-
ital, such as influencing and fashioning trade policies, security agendas, development strategies,
dominant cultural signs and symbols, labour regimes, debt structuring or monetary policy in
peripheral and Southern regions.

However, perhaps the single most important process held up by the institutions of contem-
porary financialized capital is the mass production of poverty and immiseration across entire
swathes of the planet. Patnaik and Patnaik (2021) have persuasively argued that mass poverty
in the Global South has been essential for the reproduction of global capitalism. They claim
capitalism is systemically contingent on the appropriation of the surplus generated in the col-
onies. Poverty is neither the failure of development nor an unintended consequence of capi-
talism expansion, but instead, it is a mechanism to keep at bay the potential increase of supply
price. According to them, this colonial dynamic of income deflation has continued in postco-
lonial times through the constantly forced migration of peasants to cities, enlarging the labour
reserves, alongside the imposition of structural adjustments by international financial capital
which ultimately result in severe budget cuts that dismantle the local state capacity to alleviate
economic inequality.

Gramsci’s thinking around hegemony has influenced many theorizations of political power
and illegitimacy of institutions in Global South countries (Guha, 1997; Salem, 2020). Joseph’s
(2002) critical realist account of hegemony argues that many accounts of hegemony are overly
agential, tending to foreground the capacity of certain dominant classes to assume political
leadership through historical blocs. Joseph argues for a critical realist emphasis on agency as con-
strained by its structural conjunctures. The development of national and even global generalized
hegemony, as well as less significant demands developed by coalitions of forces, unfold in rela-
tion to competing projects, resistance by other groups but also the suitability of aspiring groups’
interests to reproduce and embed social and economic relations. A hegemonic project with
limited potential to organize an economy providing basic subsistence for the masses will always
be highly volatile. Whilst the concept of hegemony is usually employed to discuss the political
superstructure seen to be somehow separate from but legitimating production, Joseph (2002)
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suggests that, in truth, economic relations exist in a complex totality: economic dynamics
do “not stand alone, but operate within a complex totality where they interact with social
structures, political strategies, class struggles and other features of the social world” (p. 185).

We might, however, talk of specific accumulation strategies, which sit above generalized
hegemonies but may also require elaboration and transformation of existing political condi-
tions. In other words, realizing hegemony for imperialist value extraction may require coercive
strategies such as the forcible eviction of certain groups from their land, the destruction of
previous modes of subsistence, or the degradation of labour and environmental legal protec-
tions. Simultaneously, consent-based political activity is employed to achieve permission for
accumulation such as the state re-regulating for certain protections, providing concessions for
certain groups and disseminating new discursive ensembles such as those foregrounding the
developmentalist or “sustainable” facets of production. We contend that the state-sanctioned
violence and criminality pervading social life at certain geo-historical conjunctures in the
Global South can be blamed on imperialist forces of wealth extraction and the maintenance of
impoverishment.

Corporate accumulation and the productive capacities of violence in the
Global South

In understanding the deterioration of social life in Southern contexts toward violence and bar-
barity, we first look at the way corporations, in coalition with states, craft specific accumulation
strategies in the periphery. Whether a specific modality of corporate accumulation will take
hold and stabilize is driven by several material and political factors. The possibility of a strategy
taking root depends on the significant application of state power to ensure a conducive “balance
of forces between the dominant and subordinate classes” (Jessop, 1990, p. 201). In any context,
this involves consideration by relevant dominant groups of those who may be subsumed into the
project and those who have an antagonistic positionality. State regulations — such as bodies mon-
itoring corporations’ activities or legal frameworks offering protections to the environment,
consumers, or workers — are often geared toward managing potential dissent (Tombs & Whyte,
2010). However, this section argues that corporate accumulation strategies in the Global South
are seeking permission to exploit land and labour, but as a result craft particular strategies, often in coalition
with local governmental agencies, that are highly contentious and often deeply unjust. Embedding the
social relations needed for imperialist forms of production often involves resorting to coercive,
rather than consent-focused, legitimation strategies.

The difficulty and complexity of corporations’ attempts to achieve legitimacy for neo-impe-
rialist forms of extraction are theorized by Hannah Appel (2019) in her account of the domestic
politics of oil production in Equatorial Guinea. She argues for a conception of neo-colonialist
markets as “projects” (p. 25), which are ‘made’ by actors and institutions through deliberate
toil. For her, capitalism is not a totalizing context: the regulatory frameworks, legitimating
justificatory narratives, accompanying modalities of everyday life, contractual agreements, and
state-supporting political arrangements are “entangled” (Appel, 2019, p. 25) with global ineq-
uity and racialized/gendered differentiation. In Equatorial Guinea, the capability of American
companies to produce oil, whilst polluting the local environment and reproducing racialized
poverty, rests on carefully crafted arrangements. These arrangements assert the foreign firms’
(seemingly innate) legality and compliance with Equatorial Guinean political society, whilst
also seeking to invent an inherent separate, ‘off-shored’ and enclaved status. Equatorial Guineans
are unable to openly criticize the impacts of oil production for fear of violent retaliation from
state agencies. American oil depends on this state violence to manage dissent for polluting the
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environment and other unjust activities in the country, but, conversely, the industry seemingly
appears to stand for progress and development. Appel’s work emphasizes the complex differ-
ent scales of infrastructural power which coalesce and intersect to create specific regimes for
colonial extraction, even when support from local populations is weak. On the one hand, the
oil companies operating in Equatorial Guinea harness universal discourses about development
and the power of corporate capitalism to legitimize their activities, while long-term extreme
social problems such as pollution and poverty are blamed on the “resource curse” idea. Open
dissent is largely absent due to the ever-present fear of violent retribution by state agencies and
the corporations consistently manufacture distance from responsibility for improving the lives
of the Equatorial Guinean population.

A very similar set of strategies is also constructed around export-processing zones (EPZs),
perhaps the quintessential form of industrialized neo-colonial corporate profiteering, where
states and businesses construct spaces of exception for labour exploitation. Coming to promi-
nence through the 1980s, EPZs came to epitomize exploitation in the contemporary globalized
economy. In essence, EPZs are spatial fixes which intensively target regulative state capacities —
usually located in Global South countries — to secure the conditions needed for competitive
commodity production. The policy was widely endorsed by the World Bank, arguing that EPZs
offer a springboard for development by stimulating employment for impoverished populations
and the platform for entrepreneurial and technological innovation (Madani, 1998). They are
better understood as bordering governance techniques fashioning exceptionality for the insti-
tutionalization of intensive labour exploitation. EPZs require a host of legal exceptionalities
including the undermining of established national agreements on minimum wages, diminishing
trade union rights within zones, and special visa systems for the employment of immigrants.
When we examine the social conditions prevalent in EPZs across the planet, we see that illegal-
ity is bound up in their operation.

Hall et al. (2022) offer a detailed account and explanation of the harms and corruptions
associated with special economic zones (SEZs), of which EPZs are one type. They point to a
range of illicit and quasi-criminal activities in SEZs, including tax and trade tarift avoidance,
trade in illicit goods (such as wildlife and counterfeit products), and crimes against workers.
Creating sites for the intensification of production is also associated with severe environmental
degradation, they argue, including intense localized pollution and the devastation of whole
tracts of arable land. Casting an eye at the relations that form around EPZs in all corners of the
globe, it becomes apparent that violence and harm are central components in sustaining capital’s
globalized low-cost labour regime.

Enforcing the deregulated control of labour, for instance, often depends on formal (e.g.,
state-led) or informal (e.g., gangsterist) mobilization of violence to prevent and quell worker
uprisings. Research conducted in the Mae Sot region in Thailand reveals the widespread use of
violence sustaining a system of intense exploitation of Myanmarese migrant workers (Arnold &
Hewison, 2005; Arnold & Pickles, 2011). Whilst there is a formal work permit system allowing
documented employment in the region, the majority remain undocumented. Whether docu-
mented or undocumented, a wide array of abuses against workers have been recorded, including
the murder of trade union activists, sexual violence, unpaid wages, and unsanitary living con-
ditions in dormitories. Ultimately, the Thai authorities accept that employers will fail to follow
policies that dictate labour standards.

Examining the wider Mekong region, several reports have detailed the exploitative prac-
tices across all five countries in the region. Kusekabe and Melo (2019) offer a comprehensive
analysis of jobs across EPZs for garment production in the region. Achieving profitability rests
on a highly gendered system of low pay and poor working conditions. Many times, police or
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military have been deployed to break up worker protests against labour conditions. Kuaycharoen
et al. (2020) found that the development of EPZs across the region almost always rests on illegal
land dispossession practices where authorities flout established rules governing consultation and
compensation. In Bangladesh, the infamous location for the Rana Plaza disaster where 1,100
people were killed in a factory fire, there are ongoing clashes with police as workers fight for
better wages.

Corporate accumulation in the Global South frequently searches for intensified permission
to exploit labour and extract resources. As we noted in the last section, the Marxist tradition
of thinking around imperialism conceptualizes the wealth that can be redistributed from the
periphery to the core through corporate accumulation strategies in the South (Amin, 2010;
Higginbottom, 2014; Smith, 2016). Importantly — what is not always captured by macro inter-
pretations focusing on global inequality — specific circuits of value flow require institutionally
created political regimes. Such systems often rest on the tolerance or deployment of violence.
Also, because what is generally being crafted is a form of de-regulation — a strict limiting of tax
commitments, constrained investment in a country’s infrastructure, access to devalued labour
and the ability to freely pollute the environment — economic legitimacy over business practices
remains highly unstable. As a result, sustaining accumulation rests on excessive coercion (Arnold
& Hewison, 2005; Arnold & Pickles, 2011) and the construction of political distance from the
harms of accumulation strategies (Appel, 2019). In the case of EPZs, not only is violence fre-
quently deployed to sustain low-cost labour regimes, but corporations construct supply chains
reliant on spaces of exception that evade both more tangible commitments to development and
the attribution of accountability. When corporations are acting in more developed regions, they
may secure their reproduction through concessions to workers or consumers, but in the Global
South they are less fettered in their commitment to ensuring support from local populations.
What is also evident is that the predatory social relations involved in Global South production
are frequently directed through state policies and legalities to achieve forms of accumulation.
Corruption and violence are frequently not primarily products of underdevelopment or ‘weak’
state control but arise as part of manufacturing imperialist relations.

Social disorder, fractured hegemonies, and everyday violence and crime

The connections we have described between neo-colonial accumulation strategies, political
arrangements heavily reliant on coercion, and social formations characterized by different forms
of social violence are not exclusive to the sphere of production. This connection is not always
apparent since the disorder that characterizes urban life in the Global South, such as in meg-
apolises like Cairo or Manila, is not a direct result of the attempt to institutionalize circuits of
wealth extraction. The economic inequality and social unrest that fed the disorder are bet-
ter conceptualized as by-products of the income deflation measures imposed by the global
economic system to ensure capitalist growth in ‘core’ economies (Patnaik & Patnaik, 2021).
Monetary policies promoted by international financial institutions (IFIs), such as the IMF and
the World Bank, are mainly responsible for ensuring income deflation. They specifically tar-
get the state’s expenditure, demanding budget cuts that undermine attempts to establish social
welfare systems (Sarkar, 1991). They result in the reproduction of mass modern poverty ubiq-
uitous in the Global South (Patnaik & Patnaik, 2021). These austerity measures are usually
accompanied by the privatization of public services, the deregulation of financial markets, the
reduction of labour protections, and the removal of trade barriers. The factors coalesce in the
dispossession of peasants and petty producers that become unable to compete with international
capital (Kentikelenis et al., 2016). These measures have triggered colossal migrations from rural
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areas and the closure of small and medium local businesses (Kotz, 2018). The living standard of
these unemployed masses is further degraded by the state’s incapacity — itself a consequence of
budget restrictions — to provide the required infrastructure to accommodate them in the cities.
The result is the expansion of slums and shanty towns in the bulging urban conurbations of
the Global South (Davis, 2006). Simultaneously, the politics of privatization and promotion of
foreign investment enable private developers to build gated condominiums and corporate and
commercial enclaves (Shatkin, 2008). The consequence of these two trends, the proliferation
of slums and enclaves, are cities, such as Manila, defined by extreme class segregation and an
accompanying set of divisive social relations between rich and poor (Garrido, 2019).

The systematic immiseration not only produces inter-class tensions but also precludes gov-
ernments’ capacity to grant widespread concessions to working classes, a critical fundamental
potentiality for building consent in any political project (Joseph, 2002). Rather, stability is
secured by the deployment of coercive violence through unleashing police and military forces
(Guha, 1997). However, the IMF structural reforms impose severe financial constraints that
attempted to thwart the development of a disciplined police force. For example, since the end of
the Nasser regime in 1970, Egypt has experienced a constant economic downfall and intensify-
ing social unrest. This political and economic crisis has been exacerbated by its dependence on
IMF loans and the conditionalities imposed by them (Salem, 2020). The political consequence
was a weakening of the popular support that was compensated with the expansion of the capa-
bility of the Ministry of Interior, the government agency with responsibility for security and
social order (Salem, 2020). But the need to expand its capabilities, especially by recruiting more
personnel, clashes with the IMF’s policies of public expenditure cuts (Rashed, 2016). The lack
of available funding to pay police salaries produced inequality within the police force itself, with
older officers properly trained and better paid while newer ones experience precarious working
conditions. To complement meagre salaries, police resorted to illegal practices such as extor-
tion and bribes targeting economically deprived communities. The impunity given to police
officers reflects the reliance of the ruling class on coercion, which has allowed the emergence
of a ‘security state’ (Salem, 2020).

A similar deployment of police brutality can be observed in the Philippines under the gov-
ernment of Rodrigo Duterte. Duterte mobilized public support with his ‘war on drugs’ cam-
paign and his ‘populist’ tone (Curato, 2017). His emergence has been interpreted as a crisis of
legitimacy of the political elite (Curato, 2016). Scholars have attributed the popular discontent
which led to Duterte’s rise to power to a combination of disillusion with a corrupt ruling elite,
unappealing technocratic discourses, and the fear of crime amongst the upper and middle classes
(Curato, 2017; Garrido, 2019; Lamchek, 2017). Explanations of the popularity of Duterte, even
after the visibility of the bloody consequences of his campaign, have tended to emphasize a pol-
itics of fear (Curato, 2017) and the continuity between the ‘war on drugs’ and a long history of
politically driven extrajudicial killings (Kreuzer, 2016). Nonetheless, because Duterte’s regime’s
anti-narcotics measures effectively rationalized a wider attack on the poor, it represents a break
from the persecution of political opponents present in previous eras.

The political emphasis on the interpretation of Duterte has been further fuelled by his unre-
markable economic programme, so-called dutertenomics, which consists of liberal reforms in line
with previous government agendas, such as his flagship Comprehensive Tax Reform Program,
aimed at cutting income and corporate tax (Capuno, 2020). The key factor to understand the
logic behind the deployment of police brutality by Duterte’s administration is that many of the
policies seek to establish a certain set of ideological truths in the context of emerging extreme
class inequality despite decades of continuous macroeconomic growth (Kusaka, 2017). In this
context, the ‘war on drugs’ became a set of political discourses and interventions that blame
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poor drug users for generalized social and economic insecurity. Blaming the impoverished for
the country’s underdevelopment is a common trope of the dominant narrative that presents the
most vulnerable sectors as lazy and parasitical on state resources. Morally charged politics have
further contributed to the decline (or absence of) class-based politics in the country (Kusaka,
2017). Middle-income groups perceive the ongoing problems in Philippine society as arising
from the ‘undisciplined’ underclass lacking the necessary qualities requisite for good citizenship.
Furthermore, the narrative effectively mobilizes support against drug users even from the poor-
est sectors in society as the approval ratings for Duterte across all classes show (Lamchek, 2017).
The outcome is that most Filipinos consider that poor drug users not only ‘deserve’ such violent
repression but due to their apparently transgressive and disorderly behaviours also need to be
neutralized for society to progress.

Neo-colonial arrangements ensure the reproduction of modern mass poverty in Global South
societies. These politics of immiseration foster social conflicts which are exacerbated by the local
state’s limited capacity to intervene. Concurrently, budget restrictions preclude local ruling elites
from granting concessions to alleviate social conflicts. In this context, local elites resort to coercive
strategies to maintain political stability through the authoritarian neutralization of potential political
challenges. The widespread deployment of police violence in Egypt and the Philippines illustrates
this strategy. Police repression fulfils two functions: it terrorizes the sectors most severely impacted
by income inequality and poverty, and at the same time fuels the dominant narrative that blames
these sectors for the failure of development, shifting the attention away from international and local
elites. Critically, the structuring of systems of inequality by IFIs through imposing debt and limiting
developmentalist potentialities constrains the potential for alternative consent-orientated welfare
hegemonic projects to emerge and find lasting traction. Elite hegemonic projects seek to stabilize
around morally charged discursive constructions which blame poorer populations for ongoing
social ills whilst also justifying punitive interventions in the shape of disciplinary policing. In this
context, the boundaries between legality and illegality, originally set by the state law to legitimate
its interventions, are an obstacle to governance based on coercion, so state agencies need to con-
stantly cross them as observed in the two cases discussed.

Conclusion

This chapter has argued that harm, crime, violence, and state repression in societies of the
Global South are intrinsically connected with the unequal structuring of the global economic
order. Transgressing typical postcolonial (Bhambra, 2021, 2022; Bhambra & Holmwood, 2021)
and Southern criminology perspectives (Carrington et al., 2016, 2018, 2019), the chapter has
sought to place a material analysis of actually existing neo-colonial dynamics which structure
the socio-relational conditions in the periphery. We highlighted the state violence and everyday
predatory social relations that emerge through the imperial structuring of the world through
two analyses.

Firstly, there are specific projections of state—corporate power geared to achieving social
orders conducive to deregulated access to labour and the extraction of wealth and resources.
This more deliberative process of ordering sees the deployment of violence and coercion to
invent and sustain specific accumulation strategies, or in other words, unite coherent flows of
value creation and redistribution (Jessop, 1990). Oil production in Equatorial Guinea (Appel,
2019) and the development of EPZs in Southeast Asia (Arnold & Pickles, 2011) both reveal that
organized violence is imbricated in ensuring the necessary conditions for various modalities of
‘super-exploitation” (Amin, 2010; Smith, 2016). In Equatorial Guinea, ensuring unhindered
access to oil reserves in conditions which are highly favourable for American capital rests on
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the continued support and funding of a brutal regime which violently quashes popular opposi-
tion to extractive practices (Appel, 2019). In the Mae Sot region of Thailand, both formal and
informal forms of violence have been parts of the disciplinary apparatus ensuring compliance
from migrant workers, working to prevent the potential for more far-reaching political change
through organized labour activities (Arnold & Pickles, 2011). In Cambodia, state brutality
has been systematically deployed against trade unions, maintaining cheap garment produc-
tion geared toward Western markets. In all these cases we see that legitimacy over production
practices meets organized resistance, and are not robust development strategies as they rest on
sustaining exceptionality. Such accumulation strategies have an ‘extra’-exploitative dimension
because they are embedded in unequal geo-racialized structures of inequality (Smith, 2016).

Secondly, we argued that the continuous restructuring of the world system to service finan-
cialized capitalist interests by a range of actors including major political architects of globali-
zation, such as the IME works to sustain impoverished conditions in the Global South. The
reproduction of poverty in the South is a structural compulsion mitigating against crisis ten-
dencies (Patnaik & Patnaik, 2021). Within this discussion, we argued that neo-imperialist cur-
rents create socio-economic insecurity, with Southern regions falling into disorder, leading to
criminality and repressive state responses. The current immiseration of the South has resulted in
highly indebted societies with minimal welfare spending and huge surplus urban populations,
causing everyday life to become shrouded in predacious social relations. In Egypt, the IMF debt
restructuring ended the developmentalist aspirations of Nasserism, intensified urban poverty
and shifted the form and content of policing (Rashed, 2016). The police shifted from a rela-
tively well resourced and professional force to a mass of lowly paid officers relying on corruption
and extortion for subsistence. The failure of developmentalism in Egypt also heralded the wide-
spread growth in criminal markets as state-supported industries and state employment fell away
in favour of servicing IMF debt. In the Philippines, Duterte’s war on narcotics, which is a sym-
bolic project of denigration of the poor alongside widespread state-sanctioned violence against
many sections of society, is a vehicle for legitimizing a political economy which largely failed
to offer any hope of social mobility for large swathes of the population. Shifts in the Philippine
economy have resulted in intensifying inequality, and the top-down denigration of the eco-
nomically marginalized provides moral legitimation for these trends. In both cases — Egypt and
the Philippines — we see not only the power of global financial institutions to enforce poverty
in the South but the possibility of politics based on developmentalism becoming increasingly
difficult. As Joseph (2002) argues, the potentiality for dominant classes to consolidate a project
is conjunctural: the power to achieve stable hegemony rests on the existing social structures
and material possibilities. The turn to a politics of blame and the extensive use of violence are
products of the limited possibility of ensuring rule through consent.
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Place, borders, and the decolonial

Leanne Weber, Robyn Newitt and Claire Loughnan

The violent imposition of colonial borders, accompanied by the subjugation and attempted
erasure of the borders of First Nations Peoples, are core technologies of colonization. In this
chapter, we critically examine these twin practices of colonial re-bordering and the attempted
erasure of the borders of First Nations Peoples, using the example of the Australian settler-
colonial state. We consider the potential for the decolonization of contemporary settler-state
borders from both within and without, with decolonization understood to mean a practice that
fundamentally alters the exercise of power beyond mere theorization. We are mindful that
decolonization must avoid becoming a “buzzword” (Mbembe, 2016, p. 29) or a “metaphor”
which can undermine its radical objectives concerning the “repatriation of Indigenous land and
life” (Tuck & Yang, 2012, p. 21). In other words, the question of what decolonization might
mean in relation to colonially imposed borders is a substantive and structural one.

Our discussion is informed by the diverse perspectives of one border criminologist whose
work to date has been framed primarily in terms of globalization (Weber), another who has
sought to centre decolonization in her research and writing (Loughnan), and a scholar with
both lived experience as a colonized person and a professional interest in practices of (de)colo-
nization (Newitt). In doing so, we acknowledge that the centring of First Nations' knowledges
and resistance is critical (see, e.g., McKinnon, 2020; Moreton-R obinson, 2015; Watego, 2021).
Such resistance to the settler border can be seen as an act of decolonization.

We set out our argument in three steps. We first examine the making of colonial borders,
noting that efforts directed toward the breaking and unmaking of these borders through formal
decolonization processes have merely transformed them into conduits for the expression of
neo-colonial power. Decolonization can then be understood not as a single act which dis-
mantles colonial structures, but as an ongoing process of challenging the power relations that
colonial borders have imposed. We then consider how the hegemony of neo-colonial borders
is contested from the outside through illegalized border crossings between the Global South and
North,? using the specific example of refugees attempting to reach Australia by sea. Finally,
we explore Indigenous Australian perspectives on the economic and cultural significance of
Indigenous borders, arguing that the ‘precolonization’ of borders — through the assertion of
their continued existence and meaning — challenges the hegemony of settler-colonial borders
from within.
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While referring initially to the global context, we are particularly concerned to anchor our
analysis in a specific geo-political setting and place — in this case, the Australian settler-colonial
state — since colonial borders are typically produced out of a specific conflict within and with a
place and its peoples. This is significant given that seftler colonialism was (and is) a “land-based
project” (Evans, 2009, p. 6) with colonization unfolding in ways that varies across different sites
(Balint et al., 2015). In the Australian setting, there has not yet been a treaty established between
settlers and First Nations peoples, as we explain below. Although nation-state borders are “never
purely local institutions” (Balibar, 2010, p. 316), their distinct features and how they function
play out in particular ways that are, therefore, distinctly local and thus institute ‘places’— and by
implication also borders — that are both internal and external.

As a settler state, Australia is illustrative both of how the violence of the nation-state border
is directed outwards as an expression of the prevailing neo-colonial world order, and inwards
through the ongoing suppression of First Nations borders and sovereignty. As Tuck and Yang
(2012) observe, “Settler colonialism operates through internal/external colonial modes simul-
taneously because there is no spatial separation between metropole and colony” (p. 5). By
attending to the local manifestation of Australian borders, both external and internal, we are
able to locate the common source of these ongoing bordering practices in Australia’s colonial
history and present.

Formal and informal decolonization: the making, breaking and unmaking
of colonial borders

In contrast to the idea that borders are immutable and constant, the geo-political significance
and very existence of particular borders have changed repeatedly alongside major historical
upheavals (Weber & Bowling, 2008). Border controls at the perimeter of the nation-state
appeared on the scene only once localized projects of nation-building were well advanced.
Notably, the invention of the passport consolidated the territorial boundaries of the nation-
state, enabling distinctions between citizen and ‘alien’ to be maintained in law (Mongia, 1999).
As a political act, nation-state borders have thus always functioned as boundaries of differential
inclusion and exclusion, often along racialized lines.

The locations and meaning of nation-state borders have not only been transformed through
gradual historical change. Borders have also been subject to abrupt transformation through
conquest, one form of which is the violent imposition of colonial rule. As nation-states
emerged with clearly defined borders and centralized repositories of power, many engaged in
expansionist projects that violently projected their sovereign power beyond their own borders.
These ambitions were justified by the construction of European culture as civilized, and those
colonized as barbaric, with Europe engaged in colonization as a civilizing mission (Anghie,
2005). Colonization required the erasure of existing borders and the imposition of new borders
constructed for the benefit of colonial rulers. According to Schmitt (as cited in Mezzadra &
Neilson, 2013), the “appropriation of space” (p. 4) through the imposition of colonial borders
was integral both to capitalism — via the establishment of private property — and to colonial
conquest, for which it performed a “world configuring function” (p. 4):

The tracing of borders within modern Europe went hand in hand with political and legal
arrangements that were designed to organise an already global space [...] [and] provided a
blueprint for the colonial partitioning of the world and the regulation of relations between
Europe and its outsides.

(4
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The racialized boundary between “savages” and “civilized peoples” (Mbembe, 2019, p. 24)
enabled sharply divergent political and legal arrangements to be established in Europe and its
colonial ‘outsides’. Colonially imposed borders subverted the ‘normal’ borders of law (Evans,
2009), through the way they were imposed and the spaces of unfettered power they created.
So, according to Mbembe (2019), colonial conquest is a “borderless war, outside of the law” that
endures long after the initial act of colonial occupation through a condition he describes as
“endless war” (p. 26).

As well as reconfiguring the colonial borders of territory and law on a global scale, colonial
rule also entailed the creation and manipulation of internal borders to facilitate control over
subjugated populations, notably First Nations Peoples. Colonial governance thus effectively
created “a new set of social and spatial relations on the ground” which involved, inter alia,
“the production of boundaries and hierarchies, zones and enclaves; the subversion of existing
property arrangements; the differential classification of people” (Mbembe, 2019, p. 79). The
internal borders of colonial occupation might be drawn around the camp, mission, township, or
homeland, effectively erasing pre-existing boundaries of self-governance.

Colonially imposed borders, institutions and legal systems did not necessarily vanish in
the face of post-World War II decolonization. On the global stage, exploitative power rela-
tions established via colonial rule also continue to shape relations between nation-states
within a neo-colonial world order that mobilizes racism to establish and maintain inequities
(Ciocchini & Greener, 2021). Within this world order, the relatively porous borders of for-
merly colonized countries enable practices of capital extraction to continue, while former
colonial powers and wealthy settler states selectively fortify their borders in ways that simulta-
neously deliver a supply of insecure, illegalized labour (Cheliotis, 2015). Mbembe (2019) dubs
this effect “borderization” (p. 99), which is the “process by which world powers permanently
[emphasis added] transform certain spaces into impassable places for certain classes of popula-
tions”, noting that “the brutality of borders is now a fundamental given of our time” (p. 3).

Despite Mbembe’s (2019) reference to permanence, globalization theorists often argue that
national borders are being unsettled from both ‘above’ and ‘below’, producing a ‘hollowing out’
of the state. Hardt and Negri (2004) label this period of transition in which the nation-state
is being undermined by massive structural change as the “interregnum” (p. 162); a period of
destabilization that provides opportunities for other configurations of governance to emerge
that will likely cut across existing borders. In fact, the present ‘brutality of borders’ can partially
be understood as a defensive attempt to regain sovereign control in the face of global challenges
to the state (Brown, 2010). This configures the contemporary borders of nation-states as “sites
of struggle” around which “relations of domination, dispossession, and exploitation are being
redefined” (Mezzadra & Neilson, 2013, p. 18).

The question from a counter-colonial perspective is whether these global and local upheavals
can support processes of decolonization and how that might occur. Wonders and Jones (2021),
for example, view mass border crossings from the Global South to countries of the Global
North, not just as an issue of forced migration or a border control ‘problem’, but as a social
movement with the potential to “wedge open cracks in the border regime” (p. 303) and dele-
gitimize the authority of national borders at a multi-scalar level.

To address this question meaningfully and ethically requires us to be attentive to the geo-
cultural politics of place. Not to do so would be, in a sense, to repeat the disregard of con-
nections to territory and place and the claims to sovereignty that arise as a result, which have
characterized colonization. As Ruth Wilson Gilmore (2017) observes in relation to abolition,
“freedom is a place” (p. 238), and any attempt to work in a situated way requires attention
to the relations between a land and its peoples. We, therefore, explore the question of the
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decolonization of borders in the remainder of the chapter in more detail and from two different
viewpoints, using the situated example of the Australian settler-colonial state.

Contesting colonial borders from the outside

As outlined above, colonial borders are structures deployed by colonizing states to enforce ter-
ritorial control, generating constraints over (certain kinds of) migration. In response to growing
levels of migration and numbers of displaced persons that ‘threaten’ these borders, governments
in the Global North turn to punitive and sophisticated border controls, ranging from detention
to surveillance, policing, and imprisonment (Aas & Bosworth, 2013). This enforcement of the
external border has also led to thousands of deaths among those undertaking illegalized border
crossings (Grewcock, 2012; Weber & Pickering, 2011). Paradoxically, such crossings are often
made to escape violence produced by past and present colonial interventions. Refugees are
thus produced as an effect of global systems and the externalizing border laws deployed against
them. In Australia, these are often remarked upon as especially violent — and they are. However,
Amangu Yamagji scholar Crystal McKinnon (2020) reminds us that:

To see contemporary practices of incarceration and detention of asylum seekers as excep-
tional removes them from the historical and contemporary context of global systems of
imperialism and racial capital, which have made people refugees and asylum seekers and
forced people to flee their homes. It removes the local context and histories too, erasing
the ongoing colonial violence against Indigenous people.

(. 691)

The violence at the colonial border thus replicates the “violence and horror of colonialism” and
is not exceptional (McKinnon, 2020, p. 691). As a racialized structure, colonization informs laws
directed both at those seeking refuge at/beyond the border and First Nations people within it
(McKinnon, 2020). The task of ‘decolonizing’ the settler-colonial border, therefore, demands a
recognition that to speak of colonial borders is already to speak of racialized violence, whether
in the making of these borders or in the punitive response by states towards those attempting
to cross settler-colonial borders without being ‘granted’ colonial authority to do so. For sover-
eign First Nations scholars these racialized dimensions are, of course, unsurprising (McKinnon,
2020; Moreton-Robinson, 2015; Watson, 2012; Whittaker & Watson, 2019). The white body
functions here as the measure on which belonging is granted, or refused (Moreton-Robinson,
2015 p. 4). This “possessive logic of patriarchal white sovereignty” (Moreton-Robinson, 2015,
p. 81) is amongst many techniques through which the settler state seeks to “constantly reinforce
itself” (McKinnon, 2020, p. 697). In the Australian context, the harms of immigration deten-
tion and offshore processing also sit within a history of control, segregation, punishment, and
exclusion within missions, reserves, quarantine stations, and prisons that are situated along a
continuum of violence (McKinnon, 2020; Nethery, 2021; Perera & Pugliese, 2021).

It bears emphasis that the reinforcement and reproduction of settler-colonial control are
also marked by the outwards expansion of the border, beyond the territorial borders of the
settler-colonial state (Dastyari, Nethery & Hirsch, 2022; Giannacopoulos & Loughnan, 2020).
This repeats a history of the partition and appropriation of island states in the Pacific for the pur-
pose of imperial expansion, extending the carceral archipelago (Giannacopoulos & Loughnan,
2020; McKinnon, 2020, p. 694; Mountz, 2011). Described as the “externalization” of refugee
protection (Dastyari, Nethery & Hirsch, 2022), it includes techniques through which states seek
to dilute, deny or defer their Refugee Convention obligations, often by contracting these out
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to other states (Frelick et al., 2016, p. 196; Loughnan, 2023, p.108). Offshore processing of ref-
ugee claims is one such technique, in which those who arrive without prior authorization — as
granted by settler law — have been subjected to long-term, indefinite, and harmful detention in
the neighbouring Pacific states of Nauru and Papua New Guinea (PNG).

Offshore processing detention sites are thus most likely to be “located in racialized and/
or formerly colonized territories, and they continue practices of abuse and torture perpe-
trated there against colonized peoples” (Perera and Pugliese, 2021, p. 92). For Manusian scholar
Michelle Nayahamui Rooney (2016), colonializing tropes persist in the representation of PNG
communities in the externalizing laws and practices that support offshore processing by Australia
on Manus Island:

Vetted by the PNG government and supported and funded by the Australian government
it has become difficult to disentangle indigenous actors from outside actors in the Manus
Island ‘hell-hole’ trope. Australia’s offshore detention centre on Manus Island succeeds
precisely because Manus Island is represented as a ‘hell-hole’ and its people violent and
unwelcoming.

1)

Given ongoing settler-colonial harms —against those at, beyond, and within these settler borders —
there has been long-standing advocacy against such harms, including within the Australian
community broadly speaking. Commonly, such actions have articulated human rights claims to
defend those detained and punished at the border (Briskman et al., 2008; Taylor, 2005). This has
extended to citizen-based resistance and advocacy reflecting necessary institutional disruption
by those with privilege and resources (Surma, 2018) including at a local level, through initiatives
such as Welcoming Cities (Wonders & Jones, 2021) and Cities of Sanctuary.

There is a history of resistance by those subjected to settler-border harms through protest
and legal action as well as creative interventions through art, music, and poetry. Such resistance
has been individual and collective, spanning 20 years: escapes by detainees at several Australian
immigration detention sites in 2002 and other protests at the gates of these sites reveal how those
detained assert their agency despite attempts to oppress them (Grewcock, 2012). Similarly, in
late 2017, hundreds of men protested their forced transfer from one detention site to another
on Manus Island (Giannacopoulos & Loughnan, 2020). Such resistance contests the notion
that those detained are simply “bare life” without choice, agency, and creativity (Fiske, 2016,
p. 51). For Iranian scholar and poet Saba Vasefl, the voices of women and other gendered bodies
in immigration detention, affirm their “survival and non-compliance” (Vasefi & Dehm, 2022,
p. 532) despite the regime seeking to oppress them.

For former refugee and Kurdish scholar Behrouz Boochani (2018a), resistance also demands a
new language to destabilize violent structures and processes. This extends, he claims, to the need to
avoid journalistic language. For Boochani, such language “already is or becomes part of the system.
Journalism relies on official language and often absorbs government propaganda” (Surma, 2018,
p. 130). Instead, Boochani (2018a) calls for writing in a “different voice”, often through poetry, as
a genre that “could express the intensity and volume of the message” of resistance (p. 528).

Simultaneously, resistance extends beyond the discursive, to the corporeal, in which the
bodies of those detained have become an instrument and site of protest. Former asylum seeker
Farshid (as cited in Fiske, 2016) describes self-harm as an act of self-realization:

People’s situation in detention was that you were the lost person, the forgotten person,
you don’t exist [...] you have no power over anything. So, self~-harm in most cases wasn’t a
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planned thing. It was in most cases out of frustration and it was good in a way that people
feel they are real again, they exist, they have power over something — their body. So, blood
always has a very powerful message and when people see they can get over their fear and
do something [...] they come back to that colour of existence [...] I have power. I can do
things. So I was calling that self-actualisation.

(. 55)

Acts of self-harm thus comprise an ethical call for recognition and a reflection of border vio-
lence back to the state that enforces it, when the only site of protest remaining is the body
(Pugliese, 2004). At its most extreme this has included hunger strikes, suicide, and lip sewing.
Through all of these actions, “detainees form part of and help construct the social audience”
that challenges the colonial border and its accompanying violence (Grewcock, 2012, p. 64).

As part of this social audience, asylum seekers have acted in solidarity with First Nations
peoples, who daily experience the racialized ‘possessive logic’ of the colonial border and its
laws (Moreton-Robinson, 2015). Aboriginal Passport ceremonies — in which passports are
granted to refugees by First Nations peoples — exemplify this solidarity, inverting the institu-
tional practices of settler law by declaring that the settler state has no “jurisdiction or sovereignty
over Aboriginal lands, and they cannot make decisions regarding who can and cannot enter”
(McKinnon, 2020, p. 698; see also Pugliese, 2011, pp. 35-38). Such acts must be understood as
provoking “a radical calling into question of the juridico-political concept of sovereignty that
underpins the Australian nation state” (Pugliese, 2011, p. 36). This is a decolonial act insofar as it
directly challenges claims to legal authority made by the settler state. In contrast, citizen-driven
initiatives like Welcoming Cities and Cities of Sanctuary, while communicating a local message
of welcome, do so from a position that has never been authorized, granted, and consented to by
First Nations peoples in Australia: this welcome is one which settler-colonial communities do
not have lawful authority to give (Pugliese, 2011).

In examining the ‘breaking’ of borders, we offer a situated analysis of colonial border prac-
tices, to generate insights into the actuality of settler-border violence. It is also clear that other
border practices, notably of sovereign First Nations people, have been disrespected by settler
states that seek to impose their own by partitioning the land of others without their consent
(Simpson, 2014). The construction of the colonial border is crucial to the expansion and con-
solidation of the settler state, seeking to ‘override’ those of First Nations peoples that existed
well before colonization (Perera & Pugliese, 2021). Such a consolidation is achieved through
settler claims to lawful authority at the same time that First Nations are positioned as “people
without law, as peoples who transgress borders, rather than refuse them lawfully” and as people
without land (Simpson, 2014, p. 124). The demand that they either remain in place or only
move with the granting of permission to move renders First Nations peoples ‘aliens’ in their own
country (Simpson, 2014). As Moreton-Robinson (2015) observes, “[t]he legal regime of the
nation-state places Indigenous people in a state of homelessness because our ontological rela-
tionship to the land, which is the way we hold title, is incommensurable with its own exclusive
claims of sovereignty” (p. 16).

Can colonial borders be unmade? The view from a settler-colonial state

Indigenous sovereignty, which includes all First Nations communities throughout the continent
now fermed Australia, has been intentionally disavowed by colonial governments in their efforts
to assert and maintain the legal fiction of ferra nullius, which means land belonging to no one,
to justify their invasion (Behrendt, 2002; Moreton-Robinson, 2015). The racist policies and
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legislation with which colonial governments target Aboriginal and Torres Strait Islander people
are best expressed by McKinnon (2020): “Australian colonists have implemented some of the
most racist border policies in the world, and they are the architects of some of the most racist
policies and practices to eliminate Indigenous people from their lands” (p. 691).

Professor Irene Watson (2012), a Tanganekald, Meintangk-Bunganditj scholar, points out
that “the Australian state is unable to produce any evidence which would prove that Aboriginal
peoples of Australia have expressly and of our own free will renounced our sovereignty” (p. 14).
This is indicative of unlawful practices by the British colonial government in their false claims
of sovereignty over land — when sovereignty was never ceded by Aboriginal and Torres Strait
Islander people and their communities — the moment the first fleet arrived on the shores of
Warrane, Gadigal Country, in 1788.

The Australian legal system is an import from Britain and has imposed borders and control
that have impacted negatively on the First Nations people and their communities throughout
Australia. For over 234 years, Aboriginal and Torres Strait Islander people have constantly and
consistently fought for Indigenous rights, as well as rights to practice self-determination, how-
ever “the struggle for Indigenous rights and justice is tied to the establishment of the nation state
and citizenship” (Moreton-Robinson, 2005, p. 63). Distinguished Professor Larissa Behrendt
AQO? (2013), a Eualeyai/Kamillaroi woman in law, presented aspects of the legal system, finding
that “law finds innovative ways to balance competing interests in property” (p. 169), which
results in deliberately denying Indigenous rights.

First Nations Peoples are uniquely diverse with strong connections in identity, spirituality,
ongoing obligations to Country (either land, sea and/or inland waters), cultural and social tra-
ditions, laws, language, kinship systems, and distinct existing borders prior to colonization. For
me as a Yorta Yorta woman and academic (Newitt), sharing Indigenous knowledge is a cultural
right and obligation, which informs our connection to land, sea and/or inland waters and
our relationship with other First Nations Peoples through our existing borders. The colonial
exploitation of constructing British-imposed borders in the years that followed the Union Jack
flag-raising land grab in 1788, resulted in relationship changes for Aboriginal and Torres Strait
Islander peoples and their Country. British colonialism’s continued obsession with power and
control is a commodity used and maintained by administering violence and punitive measures
on Indigenous peoples (Fredericks & Bradfield, 2021). As Wegman (2017) states, “The first land
grants were given to former convicts as a way to control an unfenced prison colony” (n.p.). The
violent process of apportioning stolen Aboriginal land by European settlers was based on a hier-
archy, much like their social system, such that “land ownership in Australia has been intricately
connected with role and status” (Wegman, 2017, n.p.). This reflected the colonially imposed
power imbalance between the rich and the poor and the educated and uneducated. Loss of land
was just the beginning for Aboriginal people, with loss of language, cultural disconnection, and
loss of identities following due to the impact of colonization. Many battles were fought between
Aboriginal people and European settlers during the eighteenth and nineteenth centuries, result-
ing in the Frontier Wars, and the massacring of Indigenous people by white settlers. Ryan’s
(2020) time-layered cultural map reveals the impact of the massacres that occurred from 1788
to 1930 across Australia and depicts how colonization spread quickly throughout the country.

In terms of borders, the colonizers in Australia dismissed the borders that existed for
Aboriginal communities by building fences and other means to signify that the land was claimed
to ‘now belong’ to the white settler. Surveyors gained permission to enter ‘unknown’land, to
draw maps that indicated the territories where there would be ‘rich’soil for crops and agricul-
ture, whether the land was flat or mountainous or whether it was cleared and ready for farming
or needed clearing (Wegman, 2017). The surveyors dismissed the existence of the Aboriginal
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communities’ traditional borders and failed to include the location of these borders in their
reports to the colonial government. The pre-colonial borders that had guided Aboriginal peo-
ple and communities for over 65,000 years — before the commencement of ongoing coloniza-
tion in 1788 — were completely removed and denied by the white settlers to build the colony
‘Australia’. Although a national border was not officially recognized until the Federation of
Australia in 1901, it is important to note that colonial borders were imposed well before 1901
(Einspruch & Einspruch, 2012).

Government control policies, such as the Aboriginal Protection Acts, enacted through-
out the nineteenth and twentieth centuries, meant that all the activities and movements of
Aboriginal and/or Torres Strait Islander people were regulated, controlled, and enforced by
police and government officials. This included restriction of movement; people being forced
onto reserves or missions; wage control and work ‘agreements’; payment of wages in rations;
forcible removal of Aboriginal children from family and community; and prohibited engage-
ment in and practising of anything culturally related, including speaking one’s language
(Wickes, 2008). Behrendt (2002) states that “the concept of Indigenous ‘sovereignty’ referred
to and flowed from a distinct history, a distinct culture, a distinct community, distinct identity”
(p- 163). Some results of colonization are that the history, culture, community, and identity of
First Nations peoples in Australia have been negatively impacted by the denial of the borders
that existed before the European invasion. Maintaining borders maintains control and power.
If the Australian government was to ‘return’ or ‘decolonize’ borders or indeed was to ‘decol-
onize’ any other white institution, it would mean telling the truth of Australia’s history by
acknowledging pre-colonial borders and admitting wrongdoings by the colonial government.
Essentially, this would require undoing — or ‘unmaking’ — what colonization took and changed.
For Australia, specifically the colonial government, it would require meaningful action to
address how Aboriginal and/or Torres Strait Islander people have been and continue to be
mistreated, such as ongoing racism and social inequality, and the gaps in health, education,
and housing; to change the future so the past does not continue. To decolonize the borders
throughout Australia would mean more than tearing down the colonial fencing lines — it
would mean giving back stolen land that was never ceded and unravelling the legal structures
that enabled dispossession.

The power imbalance that exists between Aboriginal self-determination and the Australian
legal system is so great that to begin to decolonize borders in a contemporary context seems
implausible. In Australia, there has never been a signed treaty between the colonizers and
Aboriginal people (Langton, 2001). However, in Victoria, the government and Aboriginal
communities began talks in relation to a treaty in March 2016.

Treaty negotiations must include redressing past wrongdoings, which would mean return-
ing stolen land; however, Crown land sits across many Aboriginal communities’ borders.
Crown land is a colonial concept that dictates where colonial borders sit, without any recog-
nition of pre-existing borders or that these borders might conceivably be returned. Prisons
comprise another form of border control due to the restriction and control of people in
prisons, a deliberate act of confinement used against First Nations Peoples and immigrants
who refuse colonial borders. Authority over decisions as to who is to be imprisoned, the
length of their sentence, and the security level of the prison in each case, rests with the
Australian legal system, whose interests align with those of the colonial government (Kilroy,
2020). Aboriginal and/or Torres Strait Islander people are denied the authority to determine
punishment outcomes for their own people. Therefore, the decolonization of prisons can-
not occur while colonial governments hold all the power. Prisons and incarceration must be
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dismantled to abolish the settler-colonial borders imposed by the nation-state and to enable
First Nations’ self-determination and sovereignty to be centred.

Conclusion: prospects for decolonizing and precolonizing colonial
borders

Colonial borders are the site of harms both within and beyond the nation-state, harms that are
experienced by those seeking to enter (refugees) or those within, whose own borders and com-
munities have been disrespected (First Nations Peoples). We have argued that ongoing struggles
against both the external and internal manifestations of the Australian state border have become
sites of solidarity for both refugees and First Nations peoples, who often find themselves united
in opposition to the oppression of the settler-colonial state (McKinnon, 2020). This is not to
suggest that colonial power relations are experienced in the same way by the groups subjected
to these borders, or that the project of decolonizing colonial borders is equivalent, or even
comparable, in both cases. For example, it might be argued (Mayblin & Turner, 2020 as cited
in Avgeri, 2022) that a ‘no-borders’ agenda — which is one way of opposing the neo-colonial
power of contemporary state borders — is inconsistent with Indigenous decolonizing demands
that rest on the recognition of prior sovereignty and assertion of precolonial borders.

Indeed, the task of imagining what decolonization might mean in relation to settler-colonial
borders and other hegemonic borders that operate according to the logic of neo-colonialism
is not straightforward. To move beyond metaphor, ‘unmaking’ these borders will require chal-
lenges to “the vested interest and often complex interrelations within industries engaged in
incarceration, border militarization, government lobbying and law making” (Burridge, 2014,
p. 465). Thinking outside the border often appears to be a radical act, since borders are inscribed
by particular ways of thinking about the world. Decolonization, then, necessitates a reimagining
not only of borders — since to focus on borders alone is insufficient — but of relations between
people and place. Decolonizing borders could also be understood as a process of abolition that
requires new imaginings and new relations in place (Simpson, 2014).

In attending to the Australian example, while placing it within the geo-political context
of a neo-colonial world order, we urge an appreciation of the significance of local expressions
of border control and for attentiveness to place in our research. This approach, we suggest,
interrogates the dynamic between local and global which should be at the heart of analysis in
an increasingly interconnected world while attempting to undo ways of thinking that tend to
privilege the global, thereby erasing local — often Indigenous — knowledges. As Tuck and Yang
(2012) advise: “Decolonization is not an ‘and’. It is an elsewhere” (p. 36). Accordingly, they sug-
gest we may not know what this “elsewhere” entails until we get there, but that we will move
in the right direction if guided by Indigenous sovereignty and futurity.

Notes

1 We respect the diversity of opinion amongst Indigenous/Aboriginal/First Nations people in their
naming preferences and use these terms interchangeably in this chapter. We also acknowledge the
strong preference when referring to individuals to use names reflecting their specific cultural identity.

2 We use these generic terms in a non-geographic way to distinguish between the affluent countries of
the Global North, to which all colonizing nations belong, and those historically exploited countries of
the Global South. We acknowledge that these labels tend to erase inequalities experienced by different
population groups within nation-states.

3 Officer of the Order — an honour that recognizes Australian citizens and other persons for outstanding
achievement and service.
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Law’s violence

The police killing of Kumanjayi Walker
and the trial of Zachary Rolfe

Maria Giannacopoulos

To all racialized, but especially Indigenous peoples, the full force of an imposed law’s violence
is visible and palpable. This is evident from the ways that Indigenous peoples have led the way
through activism and knowledge creation to expose the true workings of non-consensual white
settler regimes to those in the population who can mindlessly live off the back of law’s bru-
tal and fatal force. Irene Watson, who belongs to the Tanganekald, Meintangk Boandik First
Nations peoples of the Coorong and the southeast of South Australia, has long argued that “in
the beginnings of Australia its foundation relied upon the power of force and so it does still”
(Watson, 2007, p. 27). From here she asked, “how do we begin to engage with the continuity
of an overpowering force?” (Watson, 2007, p. 27). Following Watson, what are the possibilities
for engagement with the colonial state and the violent infrastructure that locks it in place? And
how are these possibilities affected depending on who the ‘we’ undertaking the engagement is?
To Watson’s question, I add another posed by Jacques Derrida (1992):

How are we to distinguish between the force of law of a legitimate power and the suppos-
edly originary violence that must have established this authority and that could not itself
have been authorized by any anterior legitimacy, so that, in this initial moment, it is neither
legal or illegal...neither just nor unjust?

(p- 6)

Following Derrida, Australian colonial law becomes visible as “originary violence”, which
triggers (or at least should) an interrogation of the very meaning of its legality. This is because
“originary violence” was and remains “neither legal nor illegal”. Both theorists point to the
critical significance of foundation to a deep understanding of ongoing colonial power exercised
through law and in doing this they pose a dual challenge. The methodological challenge of how
engagement with an illegitimate legal regime should occur is inextricably bound up with the
theoretical challenge of how we think law. In what follows, I draw on the still under-theorized
Nulyarimma case.! Commencing in 1998, the case was an Aboriginal challenge to colonial law
brought within the boundaries established by that same law, with applicants seeking recognition
for the crime of genocide within Australian law. The refusal of the colonial court to allow such
recognition is, I argue, what makes the case so significant. The challenge reveals the impasse
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experienced by Aboriginal people when seeking decolonial justice through the channels of
colonial law or, as Audre Lorde (1984) famously asserted, “the master’s tools will never disman-
tle the master’s house”. The Nulyarimma challenge offers an activist grounding for a theoretical
framework with which to read the acquittal of Zachary Rolfe. The case, through the words of
Coe, provides an explanation for why the acquittal of a police officer for an Aboriginal death
is the logical outcome of a legal system with an unlawful foundation that functions to secure
dispossession in the present.

“No Guns-no guns in our own remote community. We don’t want no guns. Enough
is enough” (“Zachary Rolf”, 2022). These are the words of Walpiri Elder Ned Jampijinpa
Hargraves speaking after police officer Zachary Rolfe, who shot and killed Kumanjayi Walker in
a remote Aboriginal community in the Northern Territory of Australia in 2019, was acquitted
of murder. The Northern Territory, which falls under the control of the federal government, is
in the central and central northern regions of Australia and a large proportion of its population
is Aboriginal. Although Rolfe entered Walker’s home, Yuendumu, Walker’s country,? and fired
more than one gunshot ending Walker life, the Northern Territory Supreme Court would not
equate this police killing with murder. Ned Jampijinpa Hargraves, in a statement issued after the
colonial court’s verdict, added

We want a ceasefire. No more guns in our communities. It must never happen again. The
police must put down their weapons. We have been saying this since the beginning. We
cannot walk around in fear in our own homes.

(Solidarity, 2022)

Although some scholars (including in this volume) make a distinction between historic and
neo-colonization, this chapter argues that colonial laws founding ‘Australia’ have generated and
maintain conditions for the continuity of colonial power. Hargraves likens the violence of colo-
nial law to wartime requiring a ceasefire. Like others who have mourned and mourn the deaths
of Aboriginal people at the hands of this law, Ned Jampijinpa Hargraves also carries the burden of
revealing the full force of law’s violence while most in the population remain unaware or at least
immune from it. As I write, I am aware that the argument I am making will resonate differently
with different audiences, depending on each reader’s proximity to law’s violence. Positionality in
relation to law and state power can be a powerful contributor to understanding power relations
or the thing that makes the brutality of those powers disappear.

“The legal system is a part of that genocide against our people”

In 1998, Isabel Coe along with her husband Billy Craigie, Wadjularbinna Nulyarimma, and
Robbie Thorpe brought an action to the Supreme Court of the Australian Capital Territory
to have the crime of genocide recognized in Australian law.> The applicants argued that John
Howard (former Prime Minister of Australia), Timothy Fischer (former National Party leader),
Brian Harradine (former independent Member in the Senate) and Pauline Hanson (former
leader of the right-wing One Nation Party) had, by introducing into Parliament and securing
the passing of the Native Title Amendment Bill, committed an act of genocide. The applicants
asserted that the failure to enact legislation creating statutory offences of genocide, following
the Convention on the Prevention and Punishment of the Crime of Genocide (1948), also
constituted genocide. Justice Crispin, presiding over the case, found the contentions put by the
applicants “obviously somewhat startling” as “it was not readily apparent how allegations relat-
ing to the formulation of government policy concerning land rights and the introduction of a
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Bill to amend a Commonwealth statute could support charges of genocide”. Justice Crispin’s
response demonstrates (among other things) that a colonial judge whose function is to maintain
that law as ‘authoritative’ must structurally find the claim of colonial law’s violence unintelligi-
ble. Crispin’s unwillingness to read for the killing function of Australian law is bound up with
the way this same law systematically denies Indigenous sovereignty (Moreton-Robinson, 2007).
When Indigenous sovereignty “has been raised in courts and parliaments, legal and political
decisions have in one way or another found in favor of the patriarchal white sovereignty of the
nation state” (Moreton-Robinson, 2007, p. 4). Australian law produces colonial violence in
each instance that it discriminates in favour of itself.

While the legal system refuses to acknowledge that Aboriginal sovereignty was never ceded
(Treaty 88 Campaign, 1988) it has become commonplace in academic circles to make this
acknowledgement (Watson, 2020). I suggest that for this to be ethically and logically con-
sistent among knowledge producers, all colonial law stemming from an imposed and violent
sovereignty must be seen as violence and must cease to be seen and treated as an authority
with authority. While the tendency in academic work across disciplines is to critique specific
instances of law’s violence, especially within the criminal justice system, what is required is
a connection of these specific instances of violence with the foundational role of law in the
organization and maintenance of colonial power. The critique of law’s violent foundation is
essentially the first task for abolitionist work.

The Nulyarimma case continued in 1999 and through to 2000 when the applicants sought
special leave to appeal in the High Court. So important is Coe’s confrontation in and to the
Court about its violence that I quote it at length here:

MS COE: Now, you know, it just seems that this is just another form of genocide that is hap-
pening right now against our people, and the legal system is a part of that genocide against
our people. Now, if we cannot get any justice here, where do we go? We are desperate.
Our people are dying everywhere. Just today there is a funeral. You know, we had to make
a choice whether we come here or go to a funeral. Now, — there has been at least three
this week.

KIRBY J: What is the substantive thing you want to say to the Court?

MS COE: Well we want to say that, you know, this war against our people has to end. It has been
undeclared for 212 years.

KIRBY J: Well, this is a Court of law. We are obliged to conform to the law and there are some
very complicated legal questions which are before the Court... Now is there anything else
you want to say relevant to those issues? We cannot fix up every issue in the country. We
can only deal with the matters that are before the Court.

MS COE: Well, I appreciate that but someone has to help us stop the genocide in this country
against Aboriginal people. Now, if we cannot get justice here in the highest Court of this
country, then I think that this Court is just a party to that genocide as well.

GUMMOW J: No, we will not hear that sort of thing.

(Nulyarimma, Tianscript)

Coe identifies and exposes the Court’s refusal to curb genocide as a form of genocide itself.
She references the ongoing deaths in custody and the death and grief that Aboriginal commu-
nities deal with daily, less than a decade after the Royal Commission into Aboriginal Deaths
in Custody handed down its 339 recommendations.* Justice Kirby, who is often celebrated
as progressive in the Australian legal landscape, responds to Coe by asking what the substan-
tive thing is that Coe wants to put to the Court. The word substantive has several meanings
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including a specific (colonial) legal meaning. In general usage the word refers to something
that has substance, is considerable, meaningful and of utmost importance. Kirby’s posing of the
question requires Coe to put her case even more bluntly. The ongoing and undeclared war
against Aboriginal people must end, she asserts. Perhaps Kirby is seeking from Coe something
that conforms to the stricter (colonial) legal usage where substantive law refers to law which
governs the original rights and obligations of individuals. Substantive law might derive from
common law, statutes, or a constitution (Legal Information Institute, 2022). But here is the first
colonial impasse. All these typologies, distinctions about what can constitute law, are colonial
creations. These categories are created after the foundationally violent moment of colonial law’s
imposition. Coe would never be able to deliver something substantive to satisty Kirby’s question,
since the nomopoly creates the categories that it deems justiciable before the colonial court.
Here the etymology of the term substantive can shed further light on the material violence
animating colonial law. From Latin, it means to ‘stand beneath’. The deaths and systematic
killing of Indigenous peoples are precisely what underwrites and stands beneath the violent
legal apparatus. As such, Coe’s challenge works to reveal the false promise of ‘access to justice’.
Considered the all-important precursor to the rule of law, access to justice at a national level
posits that all Australians “receive appropriate advice and assistance, no matter how they enter
our justice system” (Attorney-General’s Department, 2016). And according to international law,
it is thought that without “access to justice, people are unable to have their voice heard, exercise
their rights, challenge discrimination or hold decision-makers accountable” (United Nations,
2022). Member states of the United Nations, of which Australia is one, are required to be “tak-
ing all necessary steps to provide fair, transparent, effective, non-discriminatory and accountable
services that promote access to justice for all” (United Nations, 2022). But the polemic between
Coe and Kirby stands as a significant critique of ‘access to justice’ which itself can be seen to
be a critique of law and its exclusivity. ‘Access to justice’ is an enduring legal fiction about the
possibility of justice within a colonial infrastructure, even after the foundational legal fiction of
terra nullius was ostensibly overturned in 1992 in the Mabo (No.2) decision. As the challenge of
the Nulyarimma case revealed, even if access to a colonial justice system occurs, decolonial jus-
tice is not possible through this channel. Instead, the pseudo-neutral Australian legal framework
generates deadly effects and closes off possibilities for Aboriginal justice.

Law and the undeclared war

In Ned Jampijinpa Hargraves’ call for a ceasefire and a prohibition of guns in communities and
Isabel Coe’s demand that the undeclared war against her people ends, we should hear through
their word choice, and not look away from the inextricable connection they are drawing
between law and war. An undeclared war refers to a military-style conflict between two or more
nations in the absence of a formal declaration of war. A ceasefire is both the opposite of open
fire and an agreement to stop fighting in a war to advance discussions for peace. The challenge
here is to understand the role that colonial law with its non-consensual foundations plays in
the ongoing war of dispossession. This undeclared war generates violence and death through its
overpowering force (Watson, 2007), and the colonial legal regime is both agent and neutralizer
of this violence. This is because colonial law, that is, all Australian law, operates as a critical
dispossessing machinery but does not always appear as such. Colonial law (at least by those who
are not its direct targets) is more often blindly loved and followed because it is presumed to be
above and outside of practices of colonialism rather than instrumental in its production. Patricia
Hill Collins (2022) argues that force used against marginalized people, “constitutes an essential
feature of domination [...] yet violence also requires interpretive contexts whose purpose is to
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solicit cooperation from elites and subordinated groups alike” (p. 27). Colonial law is one such
interpretive context where violence is both produced and obfuscated. The inability or unwill-
ingness to read colonial law as a vehicle for colonial violence but instead to love law for the
neutrality and objectivity it claims to bring is what I have termed nomophilia (Giannacopoulos,
2011, 2020). Derived from the Greek nomos/law and philia/love, nomophilia is an unquestioned
tendency to believe in the correctness of ‘law’. When nomophilia underpins thinking about
colonial law, it disallows its war and domination function to be fully visible, since the structural
colonial dimensions of white law are covered over with legal fictions about law’s objectivity and
neutrality.

Patricia Hill Collins (2022) has argued that one of the major challenges of resisting violence
is that its ubiquitousness does not allow it to be conceptualized as violence at all, asserting
that “violence can be so routinized as to be invisible” (pp. 36—37). Aileen Moreton-R obinson
(2004), a Goenpul woman of the Quandamooka people and Professor of Indigenous Research,
has revealed how a logic of white possession is generated through discourse and the repetitive
circulation of meanings that come to appear as common sense. A central repetition produced
in all arms of the colonial law about itself is the idea that the imposed legal system has a legit-
imate basis for exercising its violent sovereignty and law over stolen Indigenous lands where
sovereignty was never ceded. The logic of white possession is asserted at policing, legislative,
judicial, and administrative levels. Each time any of these arms of the colonial infrastructure are
at work, white possession and authority over stolen lands are quietly and repetitively reaffirmed.
This is precisely why the conceptualization of all arms of colonial law as violence is so impor-
tant. Failing to see and think of law as violence acts as a key barrier to challenging its violence.
But this statement comes with a proviso. This is because “people who experience political
domination” recognize and often try to resist the “organisations that organize and enforce
institutionalized violence” (Hill Collins, 2022, p. 38). Although many activists and scholars
in the US context — one that has many parallels with the Australian settler-colonial society —
have pointed out that mass incarceration was a racialized practice when these practices took
hold (see Alexander, 2012), many in less targeted white populations supported ‘law and order’
campaigns. They could not or would not see mass incarceration as an extension of racialized
political domination (Hill Collins, 2022, p. 39). With mass incarceration as a racialized practice
having a constitutional basis, nomophilia can stand as a barrier to seeing law’s violence. When
slavery and involuntary servitude were removed from the US legal code, the concession “except
as punishment for crime whereof the party shall have been duly convicted” (Hill Collins, 2022,
p. 38) generated the basis for the legal machineries of the police force, the judiciary, and the
prison system to be available for use against targeted populations. In other words, the relicensing
of the racialized regime of white supremacy has a basis in (colonial) law.

Nomopoly: when ‘substantive’ law is premised on substantive injustice

In the Australian settler-colonial context, where the Australian Constitution follows the orig-
inary violence that was “neither legal nor illegal” (Derrida, 1992, p. 6), and so has an illegiti-
mate foundation (Watson, 2007), a monopoly of violence through law or a ‘nomopoly’ results.
The nomopoly presents as a neutral framework without origin but is the vehicle through
which the ongoing war of dispossession is licensed and legalized. Sara Ahmed’s (2006) concept
of non-performativity, the dynamic of doing something but not the thing named is central to illu-
minating the violence of colonial law. Colonial law announced in 1992 that it had overturned
terra nullius but, in fact, it proceeded to do something other than what it named/said. It is still,
to this day, continuing to impose a nomopoly: a monopoly over what can constitute law on
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Indigenous lands. This nomopoly lacks consent at its foundation and as such has a killing func-
tion. When Indigenous law and sovereignty are foreclosed upon by the operations of colonial
law, then this law is a law that kills. ‘Nomopoly’, etymologically from the Greek nomos meaning
law and poleis meaning exclusive right to sell, is coined here to highlight the exclusive status that
Australian/colonial law claims for itself upon Indigenous lands. A nomopoly denotes a monop-
oly of nomos/law. But in a colonial context, it has the added feature of structurally foreclosing
the operations of the first laws of Aboriginal peoples by subjecting all to its rule. The nomopoly
is as instrumental in the war of dispossession as it is in hiding this same violence. In the leading
judgement of the 1992 Mabo (No.2) decision, Justice Brennan declared that:

In discharging its duty to declare the common law of Australia, this Court is not free to
adopt the rules that accord with contemporary notions of justice and human rights if
their adoption would fracture the skeleton of principle which gives the body of our law
its shape and internal consistency [...]. Here rests the ultimate responsibility of declaring
the law of the nation. Although this Court is free to depart from English precedent which
was earlier followed as stating the common law of this country [...] it cannot do so where
the departure would fracture what I have called the skeleton of principle [...]. The peace
and order of Australian society is built on the legal system. It can be modified to bring it
into conformity with contemporary notions of justice and human rights, but it cannot be
destroyed.

(Mabo (No.2)

Brennan’s judgement reveals the workings of the colonial nomopoly. The law, he says, can-
not depart from the law. The legal system that provides ‘the law of the nation’ is presented as
detached from its colonial origin. But it was at the time of Federation that the Constitution was
imposed upon Indigenous lands. Australia, as it is currently legally, politically, and economically
constituted, came into being in 1901 following the passing of a British Act of Parliament, the
Commonwealth of Australia Constitution Act 1900. This was/is “whiteman’s law” to use the
words of Senior Lawman Murray George, who said that “Aboriginal law must sit on top of
whiteman’s law, because our law is the law of the land” (Anderson, 2015). But Brennan’s asser-
tion is that ‘peace and order’ result from the imposed legal framework that attempts to usurp the
operations of Aboriginal laws. Operating without reference to its colonial foundation, originary
violence and its usurping function is Australian law as nomopoly.

Nomocide: the killing of Kumanjayi Walker and the acquittal of
Zachary Rolfe

In the aftermath of the fatal police shooting of Walpiri man Kumanjayi Walker at Yuendumu,
while in his home and on his country, law’s violent impact over Aboriginal life once again came
to the fore. In 2019, at the time of the police killing, I attended one of the many rallies organ-
ized around the country by Aboriginal communities and activists to mark yet another death
in custody. As I approached the steps of the South Australian Parliament House on Kaurna
Country in Adelaide, I could feel the grief and the intensity of the crowd that had gathered.
Handprints of red paint, simulating blood, had been pressed against the smooth grey marble
and granite of Parliament House. The bloody hands on the outside of the Parliament House
were a visual articulation of the killings enabled, licensed, and covered up by the workings of
that parliament, itself a product of the nomopoly. And as Isabel Coe had asserted two decades
earlier from within the Supreme Court building, “it just seems that this is just another form of
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genocide that is happening right now against our people, and the legal system is a part of that
genocide against our people” (Nulyarimma Transcript para 439).

In early 2022, after a jury trial, a choice that is possible for the defence to make within
the rules of the nomopoly, Constable Zachary Rolfe was acquitted by an all-white jury of all
charges for the killing of Kumanjayi Walker (McGlade, 2022). This verdict could only have
amplified the grief of Walker’s family and communities as the impossibility for Aboriginal
justice within the nomopoly was once again laid bare. All-important public debate was pro-
hibited by a suppression order during the trial. I say all-important debate because the time of
writing marks 31 years since the Royal Commission into Aboriginal Deaths in Custody handed
down its 339 recommendations. Those recommendations continue to be systematically ignored
by the colonial state. The deaths continue at an accelerated pace. There have been over 500
deaths in custody since the Royal Commission, which is equal to one every month (McGlade,
2022). Despite this background of deep violence against Aboriginal peoples at the hands of the
so-called justice system, the trial functions to individualize justice and promote procedural pro-
tections, in this case for the police. Suppression orders prohibiting the publication of evidence
or information can be made by judges where they deem that it is in the interests of justice to do
so (Director of Public Prosecutions, 2013). Those thinking from within the rule book imposed
by the nomopoly might argue that without the suppression order, the fairness of the trial would
be compromised for the policeman charged. I am suggesting that in the interests of decolonial
justice, we (knowledge producers and non-Indigenous populations) can no longer think and
judge colonial law in accordance with its own system of logic, since that logic is one that exists
to enable dispossession and colonial control. Colonial law, with its violent foundation and its
implication in genocide, must be seen as instrumental in producing Aboriginal death. Colonial
law must be seen as nomocidal.

Had the suppression order not been made, some information about Zachary Rolfe linking
him to the historical role played by police in the violent dispossession of Aboriginal people from
their lands could have surfaced. After the trial and Rolfe’s acquittal, the suppression order was
lifted, revealing his disdain for the communities he was policing and his understanding of his
policing function. One text message authored by Rolfe revealed this:

We have a small team in Alice, IRT (immediate response team). We're not full time, just
get called up from GDs (general duties) for high-risk jobs, it’s a sweet gig, just get to do
cowboy stuff with no rules.

(Park & Butler, 2022)

In another text message Rolfe wrote:

Alice Spring sucks ha ha. The good thing is its like the Wild Wild West and fuck all the
rules in the job really [...] but it’s a shit hole. Good to start here coz of the volume of work
but will be good to leave.

(Park & Butler, 2022)

In Rolfes text, the accuracy of the claim that there is an undeclared war occurring through
law and policing is borne out. Chris Cunneen’s (2017) work has revealed the historical role
played by police in colonizing Australia, showing that, unlike any other group, Indigenous
peoples were subjected to military-style policing, akin to a state of war, by paramilitary policing
units such as the Mounted Police and Native Police forces. Cunneen (2017) argues that this
form of policing was integral to the expansion of the British jurisdiction in Australia, and it
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was influenced in its intensity by the degree of Indigenous resistance to the colonial will. In
Australia, Indigenous people, in their resistance, were not policed by consent — and if consent
is the mechanism through which legitimacy for policing is gained, then it remains absent to
the present day. Details of a paramilitary style of policing in the modern day were protected by
a suppression order in the Rolfe trial. The historical context and origins of colonial policing
which operated in tandem with colonial law’s violent foundation were removed from view
in favour of procedural rules that self-represent as fair and objective while obfuscating deeper
violence.

At the time of Walker’s death, the Yuendumu community and protestors nationwide were
asserting culpability for murder and death that was bigger than the potential verdict of guilt or
innocence for Zachary Rolfe. Calls were being made by protestors that drew a line of causa-
tion from the deaths perpetrated by the state and officers of the law to the critical absence of
self-determination. At the rally on Kaurna land (Adelaide), I heard this: “We don’t need this
Government, we have been governing this place for millennia!” Another placard read: “Your
laws are killing us”. An Aboriginal elder at the rally in Adelaide called out to the police who
were surrounding the protestors on the North Terrace: “This is a peaceful protest. Why do
you bring your guns?” Within these cries for justice reverberates the call to abolish colonial law
and all violence that it licenses and then attempts to cleanse. These are the calls to abolish the
nomocidal regime, to abolish the law that kills.

Abolition of colonial law as the impossible

With Zachary Rolfe having been absolved of all culpability for the death of Kumanjayi Walker,
the evidence on law’s violent machinery continues to build. And, while the Yuendumu com-
munity is calling for an end to guns in their community, a national gun amnesty is occurring
across Australia, “with holders told to surrender their illegal firearms or face the full force of
the law” (Australian Associated Press, 2022). The authorities, i.e., the colonial state, are assuring
citizens that if they surrender an illegal firearm they will not be penalized. To encourage peo-
ple further, Crime Stoppers Australia chair, Vince Hughes, said people should consider how
they would feel if they had information about an illegal gun that was then used to harm or kill
someone. He continued, “Criminals often go to great lengths to obtain a firearm illegally and
then conceal it from authorities, and it’s unlikely they would go to that effort unless they are
prepared to use it”. This gun amnesty reveals the distinctions drawn by the colonial state to con-
ceal its own violence and its power to kill. The legal/illegal firearm dichotomy also establishes
the colonial state/criminal distinction. Although it is often cited in these debates that Australia
has not had a mass shooting since the Port Arthur massacre in 1996, the deaths of Aboriginal
people at the hands of police armed with guns are removed from view. The ability to hold and
use firearms legally is generated by the rulebook of the colonial nomopoly. The fact that the
police have the legal power to hold and use guns on Aboriginal lands reveals the definition of
(colonial) law as the strongest form of violence (Derrida, 1992).

When it comes to Indigenous peoples, Australian law and policing do not deal with
crises — they both produce and are the crisis. I am aware that peoples most targeted by law’s
violence will find this conclusion obvious and logical, while the ones who are invested in the
logic of the nomopoly will find it extreme. In the latter group, there will be a tendency to hold
onto comforting fictions that law is about peace and order and that policing is about public
safety. The verdict in the case of Zachary Rolfe has failed to deliver justice to Aboriginal peo-
ple and reveals, for all those willing to look, exactly what is at stake in continuing to turn to
colonial law for resolutions to colonial violence. The challenge for all scholars, but especially
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those producing knowledge in law and criminology, is clear. How will we move beyond our
investments in colonial law frameworks and their selfjustifying and responsibility-avoiding
logics to face, understand, and work with the reality of the deathly impact of colonial law upon
dispossessed people?

Isabel Coe’s protest within the High Court in 1999 correctly anticipated the death and
harm that would continue to transpire if law were to remain deaf to its own complicity in
ways that prevent justice. If the High Court and other colonial legal apparatuses foreclose
on Indigenous sovereignty even as they seem engaged in further fact-finding about escalating
issues, then an implicit challenge exists. This is to see law for what it really is and does in a
colonial context. A legal system that lacks consent at its foundation and is characterized, in the
present day, by a refusal to examine and engage with its violent origin, while continuing to
cause deaths of Indigenous peoples and country, is nomocidal. I argue, following Isabel Coe,
that an unresponsive death-producing law is a part of the genocide experienced by Aboriginal
people. I name this death by law ‘nomocide’, an arm of genocide that captures the unique
functions performed by law in reproducing and repetitively maintaining colonial conditions in
Australia. Recently I listened with great interest to the Annual John Barry Lecture given by
Professor Chelsea Watego (2022), hosted by the Department of Criminology at the University
of Melbourne. Professor Watego made a compelling case for the abolition of the discipline of
criminology because it is so deeply linked to the colonising function of the state. Abolition is a
project of love, Professor Watego argued; it is about rethinking and rebuilding, and is not sim-
ply destructive as nomophilic readings of it might suggest. But this got me thinking. If we can
be convinced that criminology must be abolished, must we not also consider how to abolish
the larger colonial infrastructure from which the criminal justice system and so criminology
stem? Doing this might allow us to fully see and so address the deep sovereign debt owed to
Aboriginal people and grasp why justice through colonial law will continue to be elusive. This
would require a “critical love” (Giannacopoulos, 2020) to interrupt the killing function of a
regime that says it is about peace and order.

Notes

1 For an extended analysis of this case see Giannacopoulos (2021).

2 Ambelin Kwaymullina (2005) explains that “For Aboriginal peoples, country is much more than a
place. Rock, tree, river, hill, animal, human — all were formed of the same substance by the Ancestors
who continue to live in land, water, sky. Country is filled with relations speaking language and follow-
ing Law, no matter whether the shape of that relation is human, rock, crow, wattle. Country is loved,
needed, and cared for, and country loves, needs, and cares for her peoples in turn. Country is family,
culture, identity. Country is self.”

3 In the matter of an application for a writ of mandamus directed to Phillip R Thompson Ex parte
Wadjularbinna Nulyarimma, Isabel Coe, Billy Craigie, and Robbie Thorpe (Applicants), Tom
Trevorrow, Irene Watson, Kevin Buzzacott and Michael ] Anderson (Intervenors) [1998] ACTSC 136.

4 The Royal Commission into Aboriginal Deaths in Custody (RCIADIC) (1987-1991) was a Royal
Commission appointed by the Australian government in October 1987 to study and report upon the
underlying social, cultural and legal issues behind the deaths in custody of Aboriginal people and Torres
Strait Islanders, in the light of the high level of such deaths. See Royal Commission into Aboriginal
Deaths in Custody (1998).
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The criminalization and
racialization of Palestinian
resistance to settler colonialism

Adan Tatour and Lana Tatour

‘Dad, did you see the Shahid [martyr] Muhammad? Did you see how they shot
him in his forehead? Did you see the red dot?’ Referring to the 17-year-old martyr
Muhammad Kiwan from Umm al-Fahm, who was shot dead by the police, this is
the first thing that 13-year-old Muhammad Shadi Sa’adi told his father following his
release from police detention yesterday.

Yesterday, I met this champion, Muhammad, when we arrived at the Hadera
police station. When we got there, they took off our blindfolds. We had spent three
hours in darkness. During that time, the police threatened to kill us, pointing a
gun to our heads. While we were inside the car of the Mista’arevim [a notorious
Israeli counter-terrorism unit whose members disguise themselves as Arabs|, we had
no idea where they were taking us. The first thing I saw when they took off the
blindfold was the smile of Muhammad—seeing that smile allowed me to take a deep
breath and smile back at him.

Make no mistake. Muhammad was not arrested by the police. He was kid-
napped by the Mista’arevim after he had participated in Muhammad Kiwan’s
funeral. They got out of their vehicles, which were disguised as civilian cars, with
their faces covered and attacked him on the street, kicking and punching him all
over his body. They threatened him with their guns and took him to the car. From
that moment, they covered his eyes and he couldn’t see or know where they were
taking him. I was kidnapped and beaten, too.

They hit him more in the car, forcing him to put his head between his legs, and
threatened to put a bullet in his head if he dared to move or resist his kidnapping.
At some point, we arrived at a police station. From what I could gather, it was
the Umm al-Fahm station. Muhammad told them that he was minor, a child, and
that he hadn’t done anything. I tried to talk to him and reassure him, but with
every attempt we were both beaten and threatened. Whenever Muhammad tried to
explain that he was a minor, they would laugh at him and then beat him again. After
a while, they tied his hands behind his back with plastic handcufs, tightening them
again and again. This hurts beyond imagination. They took the handcuffs off only
after we had arrived at the Hadera police station, three hours later.

He was interrogated in the Hadera police station. He was prevented from see-
ing a lawyer or having his parents present, which is against the law, and the police
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interrogators tried to coerce him to confess. But Muhammad was strong and persis-
tent in his refusal to do so. It is thanks to his strength that he was able to return to his
parents, who were deeply concerned about and proud of their son.

What Muhammad has gone through is a crime against any child and against any
Palestinian. The acts of kidnapping and terrorizing speak to the oppressive racist
institutions that our youth and young are facing.

The Sumud of Muhammad and his resistance to this terror is one of many exam-
ples of a new generation that is challenging Israel. In their leadership and strength,
they are writing a new chapter in our history.

(Kayyal, 2021, n.p.)

The story of Muhammad Shadi Sa’adi, a 13-year-old boy arrested by Israeli forces during the
Unity Intifada, was shared on social media by the Palestinian activist Ward Kayyal. Sa’adi and
Kayyal were arrested in the Palestinian city of Umm al-Fahm after the funeral of 17-year-old
Muhammad Kiwan, who was killed by Israeli police in the Unity Intifada (also known as the
Unity Uprising or the May Uprising). In May 2021, protests against Israeli settler colonialism
spread across historic Palestine — East Jerusalem, the West Bank, "48 Palestine (Israel), and the
Gaza Strip — and the shatat (diaspora). The catalyst for the uprising was the expulsion of six
Palestinian families from their homes in the Jerusalem neighbourhood of Sheikh Jarrah, Israel’s
brutal violence against Palestinians in the old city of Jerusalem, and Israels repeated raids on
Al-Agsa Mosque and assault on worshippers during the holy month of Ramadan. What began
as a series of protests evolved into a popular uprising uniting all Palestinians in the struggle for
liberation.

Israel saw the Unity Intifada as a threat. Its colonization and domination of Palestinians rely
on the fragmentation of the Palestinian people into separate groups and on a differentiated citi-
zenship regime that distinguishes not only Jews from Palestinians but also Palestinians from each
other. Israel has divided Palestinians into those who hold Israeli citizenship, East Jerusalemites
with Israeli residence status, Palestinians under military occupation in the West Bank and under
brutal siege in Gaza, and refugees. Viewing Palestinian unity as a danger to the state’s ability to
sustain its colonial project, Israel responded to the Unity Intifada with full force, suppressing
protests with a massive offensive of police and military violence, as well as conducting a bomb-
ing campaign in Gaza that killed hundreds of Palestinians and obliterated entire families. Mass
arrests of Palestinian protestors were among the main strategies that Israel used to suppress the
uprising. Thousands were arrested and detained across historic Palestine.

Israel’s criminalization of Palestinians and their resistance has a long history to it. Since its
inception, Israel has been detaining and arresting Palestinians for their political activism and
resistance. In fact, Israel’s first act of criminalization was the creation of the legal category
of ‘infiltration’ immediately after the establishment of the state in 1948, as part of its War on
Return, that is, Israel’s attempts to prevent Palestinian refugees from returning to their home-
land and their lands, especially during the first decades of the Israeli state (Robinson, 2013,
p. 74). The category of ‘infiltration’ aimed to criminalize Palestinian refugees who tried to
return to their homes and villages as illegal infiltrators and aliens in their own homeland — and
it still does (Korn, 2003; Rozin, 2016; Shalhoub-Kevorkian, 2015, 2016).

Rashid Khalidi reminds us that the settler state, including the Israeli state, is always also a
carceral state:

Fencing off lands to prevent access by their indigenous owners, or walling in, confining,
and otherwise restricting the native people of the land to ‘reservations’in order to allow the
settler population freedom of movement and action, all the while imprisoning (or killing)
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those who actively contest the legitimacy of the colonial project, are typical characteristics
of settler-colonial endeavors.
(Khalidi, 2014, p. 5)

In the context of Palestine, he adds:

Israel has taken the traditional approaches of isolation, containment, and control to new
heights. It has done so by creating settlement blocs strategically sited to separate, isolate, and
break down Palestinian population concentrations; a web of walls, fences, crossing-points,
and checkpoints, as well as a segregated road network, and a highly sophisticated system for
the regulation of Palestinian movement; and a vast prison structure overseen by an intrusive
and omnipresent intelligence service and a tame and subservient military and civil legal
apparatus. In short, this is a vast carceral edifice.

(Khalidi, 2014, p. 5)

Carcerality in Palestine and of Palestinians, as scholars have argued, operates as a “settler-co-
lonial technology of confinement, containment and terror” (Jadaliyya, 2022). Arrests, inter-
rogations, detentions and incarceration are part and parcel of Palestinian life under the Israeli
colonial regime. At any given moment, there are thousands of Palestinians in Israeli prisons
and many more are routinely detained and interrogated. According to the Addameer Prisoner
Support and Human Rights Association (2022), as of July 2022 there were 4,650 Palestinians
in Israeli prisons. And, since 1967, between 800,000 and one million Palestinians have been
arrested by Israel, representing between 40 and 50 percent of the male population in Palestine
(Khalidi, 2014; Jadaliyya, 2022). The numbers are even larger if we take into consideration the
period between 1948 and 1967, for which no statistics are available.

This chapter examines one aspect of carcerality: mass arrests. It focuses specifically on 48
Palestinians’ during the Unity Intifada in May 2021 and the use of mass arrests by Israel as a
colonial technology to stifle Palestinian resistance and to criminalize and racialize Palestinians
as lawbreakers, security threats, and criminals. For Israel, the participation of '48 Palestinians
— who hold Israeli citizenship and comprise one-fifth of Israel’s citizenry — in the uprising was
especially concerning, given that it destabilizes what Israel considers its internal colonial fron-
tiers. Israel watched with worry as protests swept towns and villages from the Naqgab (Negev)
in the south to the Jalil (Galilee) in the north. Israel responded by brutalizing and arresting
activists and protestors. Between 9 May and 3 June 2021, 1,951 protestors, including many
minors, were arrested in ‘48 Palestine’. The targeting of children and the young is not new
and it is deliberately designed to inflict harm on Palestinian families and communities and
to (unsuccessfully) undermine their commitment to resistance (Shalhoub-Kevorkian, 2019;
Viterbo, 2021).

The levels of violence unleashed on ’48 Palestinians during May 2021 were immense.
Israeli security forces, along with Israeli settlers, worked in cahoots to beat, lynch, and terror-
ize Palestinians, attacking them in their towns and cities, on the streets, and in their homes.
Armed Israeli settlers, protected by Israeli police, marched into Palestinian cities — especially
Lydda, Jaffa, Acre and Haifa — looking for victims to lynch and cars, shops, and property to
burn. Settlers attacked mosques and used lasers to mark Palestinian homes as targets for arson
and attack, all while Israeli police fired rubber bullets, live ammunition, stun grenades, and tear
gas on Palestinians (Who Profits, 2021). Muhammad Kiwan from Umm al-Fahm and Moussa
Hassouna from Lydda were martyred: Kiwan was shot dead by Israeli police and Hassouna by
settlers.
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For Palestinians in these cities and across the country, the violence they experienced was a
painful echo of the Nakba and a reminder that Palestinians are always a target for elimination
and expulsion. Tamer Abu Kishek from Lydda, who went with others to protect the city’s
mosque, stated: “It looks like I won’t be returning home today. Either I come back in a burial
cloth or I don’t know what my fate holds. This is their attempt to kick us out of Lydd, to imple-
ment another massacre” (+972 Magazine, 2022). Given that the police, along with the settlers,
were the perpetrators, most Palestinians did not report the violence that they suffered as this
would only subject them to further police brutality. Instead, they self-organized to protect their
homes, families, communities, property, and holy sites. Israel, in response, indicted hundreds of
young Palestinians with hate crimes and terrorist acts.

On the first anniversary of the uprising, the Office of the State Attorney (2022) released
a report characterizing its work at that time — the prosecution of hundreds of Palestinians —
as an “important national task” (p. 1). The report frames the events of May 2021 as coor-
dinated attacks by Palestinians on Israeli security forces, Jews, and state property. While it
mentions “attacks of Jews by Arabs and of Arabs by Jews”, the report makes clear that “most
of the [attacks] were carried out by Arab citizens against Jews and few were carried out by
Jews against Arabs” (Office of the State Attorney, 2022, p. 1). This account plays into and
reproduces racist, colonial, and orientalist depictions of Palestinians as barbaric, violent, and
a danger to public safety and (Jewish) security. It is intended to justify the extensive crimi-
nalization of Palestinians and the disparity in the indictments between Palestinians and Jews,
in terms of both numbers of indictments and the types of offences attributed to Palestinians
compared to Israeli Jews. Of the 616 defendants charged, 545 were Palestinians and only 71
were Jewish Israelis (Office of the State Attorney, 2022). Many of the Palestinians faced charges
of terrorism and hate/racist crimes, which warrant more severe punishment under Israeli
law (Office of the State Attorney, 2022). The over-criminalization of Palestinians, especially
for their activism, is not new. Between the years 2014 and 2021, 77 percent of all indict-
ments for incitement to violence and racism were against Palestinians and all but two of the
indictments resulted in a conviction, compared with two-thirds against Israeli Jews (Kashti &
Mannit, 2022).

In this chapter, we chart how the Israeli justice system operates as part and parcel of the
Israeli settler-colonial enterprise and its violence, as well as the legal narratives and means
by which Palestinians are produced as criminals for resisting colonial domination and dis-
possession. The chapter proceeds in three parts. In the first part, we look at the use of mass
arrests as a colonial tool to suppress Palestinian resistance and we detail the nature of arrests,
police violence, and the violation of the basic rights of detainees during the uprising. The
second part focuses on indictments of Palestinians and shows how the Office of the State
Attorney mobilized racialized legal categories that enabled it to subject Palestinians to more
severe punishment — allowing for the doubling of prison sentences — by classifying offences
as racist or terrorist crimes, or both. The third part focuses on how Israeli discourse has tied
the uprising to the rising crime rates in Palestinian society in recent years, thereby erasing
the political and anticolonial nature of the protests. In this part, we identify a dual process
that we frame as the securitization of crime (treating crime as a security issue) and the
criminalization of resistance (treating political activism and mobilization as a criminal issue).
The entwining of crime and resistance facilitates the labelling and treatment of Palestinian
protestors as criminals.

Importantly, this chapter draws on the experience of co-author Adan Tatour, a human rights
lawyer and activist, who — together with a group of Palestinian lawyers, all of whom are women —
provided legal aid during the Unity Intifada in Haifa.
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Mass arrests as a colonial tool

Protests by ’48 Palestinians in solidarity with Sheikh Jarrah and against Israeli attacks on Al-Agsa
Mosque erupted on 9 May 2021 with demonstrations in Haifa and Nazareth. On the first
evening, 16 protestors were arrested and assaulted in Haifa and 14 in Nazareth. In the following
days, protests continued to spread, including in Shefa-Amr, Jaffa, Umm al-Fahm, Ein Mahil,
Tamra, Baka al-Gharbiyye, Majd al-Krum, ’Arabe, Shaqib al-Salam, al-Be’ene, Zarazir, Lydd,
Ramla, Kafr Kanna, Jaljulia, Kafr Manda, Jadeide al-Makr, and Kafr Qara (Bakri, 2021; Tatour,
2021). As resistance continued to grow, Israel ramped up mass arrests to suppress protests. On
10 May, the second day of protests, more than 100 were arrested, with the number increasing
to 270 on 11 May (Israel Police, 2021a). Between 9 and 15 May, more than 900 arrests were
recorded (Israel Police, 2021b), and, in total, Israel arrested 2,000 Palestinians with Israeli citi-
zenship during the Unity Intifada (Breiner, 2021a).

Human rights lawyers, all of whom were volunteers, immediately began to mobilize, head-
ing to police stations to determine how many protesters had been arrested, along with their
names and medical conditions, and to provide legal counsel and advice to detainees. The num-
ber of detainees and the levels of violence they witnessed grew with each day. This led a group
of Haifa-based lawyer-activists — all of whom are women — to publish two ad-hoc reports in
Arabic and English during the uprising in order to draw attention to the violation of both
detainees’ basic rights and their lawyers’ rights. The first report, The Terror of Israel’s Arrests, was
published on 15 May, just one week after the protests had begun. The report documented what
lawyers witnessed in police stations and in the courts, as well as the use of mass arrests — which
included the arbitrary detention of activists, protestors, bystanders, and people using their cam-
eras to document police brutality — by Israel to “terrorize Palestinians and deter them from
protesting and taking to the streets” (LDUD, 2021a, n.p.).

Detainees were subjected to excessive beatings by Israeli security forces. The resulting inju-
ries were visible all over their bodies. Physical violence was a common practice and it was
exercised during arrests, in crowded and stifling police vehicles as detainees were transported
to police stations and detention centres, and in police stations and Shabak (the Israeli General
Security Services) interrogation facilities. Detainees suffered:

fractures in their feet, hands, back and neck, as well as injuries in their eyes, face, and head.

Police continued to beat detainees with batons and rifle butts; they stepped on their heads and

necks for minutes, and deliberately slammed their heads against the ground, walls, and cars.
(LDUD, 2021a, n.p.)

On 9 May, for example, 40 percent of the detainees in Haifa had been beaten so badly that they
required medical care (Mureih & Hasan, 2021). With each day, the level of police brutality con-
tinued to increase. The Palestinian human rights organization Adalah, the Legal Center for Arab
Minority Rights in Israel, documented a designated ‘torture room’ in Nazareth police station,
where protesters, minors, bystanders, and even attorneys were tortured. According to Adalah:

[P]olice officers led the detainees to a room located on the left side of the entrance corridor
to the station, forcing them to sit on the floor handcuffed, to lower their heads towards the
floor, and began to beat them on all parts of their bodies, using kicks and clubs, slamming
their heads against walls or doors, and more. Officers wounded the detainees, terrorized
them, and whomever dared to lift his head upwards risked more beatings by officers.
According to affidavits, the floor of the room was covered in blood from the beatings.
(Adalah, 2021a, n.p.)
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Detainees with serious head injuries and broken bones in Nazareth, Haifa, and elsewhere were
denied medical care and access to lawyers. In many cases, the police conditioned the provision
of first aid and medical care on the signing of a release with restrictive conditions and without
legal counsel (Adalah, 2021a; LDUD, 2021a).

Detainees were also subjected to mental violence. Officers from Israel Police, the Shabak,
and the Mista’arevim unit threatened detainees, often blindfolded, to kill, kidnap or make
them disappear. They also applied emotional pressure on detainees and used their families as
bargaining chips (Hamakor, 2021). In Haifa, for example, lawyers alerted the police that one
detainee suffered from serious mental health issues. The police, in turn, used the information
to intimidate and pressure the detainee during interrogations, leading to a severe anxiety attack
that required them to be hospitalized (LDUD, 2021a).

Lawyers also reported incidents they had witnessed firsthand of police randomly accusing
detainees of offences and planting evidence, such as stones, to incriminate them (Hamakor,
2021; LDUD, 2021a). Since arrests were carried out on such a large scale, police often did not
remember why, how, when, or where they were made. Forced to file reports, they would arbi-
trarily attribute offences — such as assaulting police or throwing stones — to detainees.

The police violated the rights of detainees to legal counsel. They abused their power by
obstructing the work of lawyers, refusing to provide them with or delaying access to detainees
and preventing them from even entering police stations. Soheir Asaad, for example, one of the
volunteer lawyers in Haifa, described how she and other lawyers waited for 14 hours to gain
access to detainees:

In Haifa there are 38 detainees as of last night and we are still waiting from 9pm to see
most of them to give them legal advice. The police have been stalling us for hours and are
preventing us from seeing detainees. Some of them are being interrogated without legal
counsel, with minors being interrogated without parents present, and while injured and
without medical care.

(Asaad, 2021)

In Umm al-Fahm, lawyers reported, the police closed down the police station altogether and
stopped answering the phones, refusing to let lawyers enter the station (LDUD, 2021a). In
Nazareth and other locations, lawyers were themselves arrested. In cases where detainees were
subjected to Shabak interrogations, they were denied access to legal counsel for days.

Arrests were clearly aimed at preventing Palestinians from protesting. The Office of the State
Attorney issued instructions to “keep the largest number of detainees in cells”, regardless of the
evidence against them (LDUD, 2021b, n.p.). Protestors were to be kept in custody for partic-
ipating in demonstrations, thus criminalizing them merely for protesting. The demonstrations
were labelled ‘violent riots.” In one of many cases, the Public Prosecution claimed:

This morning we submitted to the District Court an appeal that we see as extremely impor-
tant, given the events. The appeal was submitted following a decision of the Magistrate’s
Court to release to house arrest four detainees who participated in riots but were not
observed throwing stones. In our appeal, we argued that the situation in the field is an
important parameter that needs to be taken into account when evaluating the danger-
ousness of the defendants. In the current situation, anyone who participates in a violent
riot—even if he is not actually observed throwing stones at police officers—demonstrates
by his actions that he is dangerous.

(Office of the State Attorney, 2021a, n.p.)
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Minors also faced mass arrests, and one-third of the indictments were against minors (Office of
the State Attorney, 2022). This led the group of activist-lawyers to publish a second updated
report that was dedicated exclusively to violations of the rights of minors, documenting how
Israeli police and prosecutors exploited the vulnerability of minors and prevented from having
their lawyers and parents present during interrogations. The interrogations were conducted in
Hebrew rather than Arabic — the children’s native tongue — and in the middle of the night, with
interrogators practising “deceptive methods against the children to extract confessions from
them” and coercing them to sign documents in Hebrew (LDUD, 2021b, n.p.), in violation of
both Israeli and international law. As it did with adult detainees, the Office of the State Attorney
insisted that children be remanded in custody until the end of proceedings, which meant they
could effectively spend months in prison. It appealed the decisions of the Magistrates’ and
District Courts to release children altogether or to release them to house arrest. Children and
young people were subjected to severe beatings, threats, and intimidation and were denied
medical care. In Lydd, for example, a 14-year-old boy who was shot in the leg by police was
refused medical treatment. When local residents tried to drive him to the hospital in a private
car (despite repeated pleas, an ambulance never arrived at the scene), they were stopped by the
police. The wounded boy was instead taken by the police and beaten in the police car. Only
hours later was he finally brought to the hospital (+972 Magazine, 2022).

Racializing Palestinian resistance as terrorism and hate/racist crimes

According to data from the Office of the State Attorney (2022), during the uprising, 397 indict-
ments against 545 defendants, including minors, were filed against Palestinians in East Jerusalem
and Israel (see also Breiner, 2021a). The indictments included serious offences such as malicious
endangerment of people on a traffic route, assault of a police officer in the performance of
their duty, assault of a police officer under aggravating circumstances, interference with a police
officer in the performance of their duty, throwing stones, arson, misconduct in a public place,
vandalism, incitement to violence, terrorism and racism, murder, and attempted murder (Office
of the State Attorney, 2021b).

Israel classified many of these offences as racist crimes and/or terrorist acts. The attribution
of racial, nationalist, or terroristic motivations created racialized legal categories that enabled
prosecutors to subject Palestinians to aggravated punishment. In relation to offences that are
classified as racist crimes, the Office of the State Attorney (2021c¢) stated that

the legislature sees the severity of offences based on racist motivations or based on hatred
and hostility to specific people and sets that the punishment for such offences will be dou-
ble the punishment specified for the offence in law or 10 years, whichever is the lower.

(n.p.)

Israel also applied the Anti-Terror (Counter-Terrorism) Law, which doubles the punishment
for specific offences, to impose sentences of up to 25 years (Office of the State Attorney, 2022).
In some cases, it alleged both racist intent and terrorism. Importantly, racial and terrorist moti-
vations were applied to offences against not only people but also property. For example, five
Palestinian Bedouin from the Naqab were charged with toppling 12 light poles. Israel used the
definition of terror under the Anti-Terror (Counter-Terrorism) Law to classify this as a terrorist
act based on “nationalist, religious and ideological motivation” (Ben Zikri, 2021, n.p.).

While, in theory, this policy applied to both Jewish and Palestinian defendants, in practice
it targeted Palestinians. Accordingly, Palestinian defendants who were sentenced to less than
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10 years in prison saw a doubling of their sentences (Bendal, 2022). In total, 37 percent of
Palestinian defendants were charged with crimes classified as either racially motivated or ter-
rorist acts, or both (Office of the State Attorney, 2022). Ninety-four defendants (90 percent of
whom were Palestinians) were accused of terrorism, 95 defendants (87 percent of whom were
Palestinians) were accused of both racist and terrorist crimes, and 50 defendants (70 percent of
whom were Palestinians) were accused of crimes driven by racist motivations (Office of the
State Attorney Report, 2022).

By framing Palestinian resistance as a racist and terrorist act, the Israeli legal system not only
criminalized Palestinians for resisting settler colonialism, but it also worked to racialize them as
unruly savages whose violence is senseless. Israel used criminalization to erase the political con-
text of colonial domination, oppression, and dispossession that had prompted the widespread
resistance in the first place.

The presumption of racist and terrorist motivations drew on the experience of the Jerusalem
District Attorney’s Office. Palestinians in historic Palestine are subjected to different legal
regimes. Those in the West Bank and Gaza are tried in military courts, while 48 Palestinians
who hold Israeli citizenship are formally subjected to the same legal system as all Israelis;
although they experience it as a racialized system marked by over-criminalization and over-con-
viction. Palestinian Jerusalemites who hold Israeli residence status but not citizenship occupy a
liminal space in the Israeli legal system. They are subjected to the same Israeli legal system that
applies to all Israelis but are governed differently than ’48 Palestinians or Palestinians in the West
Bank and Gaza.

In Jerusalem, Israel has long classified offences as having been driven by racial and national-
ist intent. During the Unity Intifada and afterwards, the Office of the State Attorney (2021d)
imported the East Jerusalem model and applied it to *48 Palestinians who are Israeli citizens:

The Jerusalem District Public Prosecution is unique because it specializes in offences that
are nationalist crimes and it is thus at the forefront of such matters. Attorney Shoham [the
head of the arrests department] explains how ‘in light of the knowledge we accumulated
in Jerusalem, it was decided that other Public Prosecution districts across the country will
use our expertise, and a special forum of prosecutors from all around the country was
established to share knowledge.

(n.p.)

The securitization of crime and the criminalization of resistance

In recent years, ‘48 Palestinians have become increasingly concerned with issues of crime and
personal and community safety in Palestinian society. In 2021, 112 Palestinians were killed in
crime-related incidents. Since 2014, an average of 14,000 Palestinians have been injured each
year and the numbers are on the rise (Baladna, 2022). The numbers are striking when com-
pared to those of Jewish citizens and Palestinians in the West Bank and Gaza. Between 2017 and
2020, the number of "48 Palestinians injured or killed by live ammunition was 30 times the rate
for Jewish Israelis (Baladna, 2022; Yachimovich-Cohen, 2021). And in comparison, the rate of
killing in Palestinian society in the West Bank and Gaza is 0.5 cases to 100,000 residents, while
among '48 Palestinians it is 7 cases to 100,000 residents (Baladna, 2022).

As a result, in January and February 2021, thousands of ’48 Palestinians mobilized against
rising violence, increased crime rates, and killings within Palestinian society in Israel. Weekly
demonstrations were seen in numerous cities and towns including Umm al-Fahm, Tamra, Jaffa,

Qalansawe, Basmet Tabo’n, Nazareth, Sakhnin, Kabul, Kafr Qara, Shefa-Amr, Jaljulia, Taybeh,
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Haifa, Nahf, Baka al-Gharbiyye, al-Fridis, and Kafr Kanna. Palestinians protested the inaction of
Israeli police, as well as police brutality and over-policing. Israel has not only turned a blind eye
to rising crime in Palestinian society, but it has also facilitated it. A senior Israeli police official
recently commented that “most of the criminals who lead serious crimes in the Arab sector are
Shabak collaborators. In this situation, the hands of the police are tied because the collaborators
enjoy impunity” (quoted in Nussbaum, 2021b, n.p.).

Israel used the rising crime rates in Palestinian society to frame the Unity Intifada as a
criminal issue. As the May uprising subsided, the Shabak announced that, according to its esti-
mation, 85 percent of protestors had criminal backgrounds (Mugrabi, 2021). From that point
on, Israel would treat crime and Palestinian political mobilization as entwined problems. Crime
became a security issue and a matter of national security, while political protest is treated as a
criminal issue. A day after the Shabak’s statement, Israel declared the launch of Operation Law
and Order. Thousands of police officers and Israel Border Police (a unit that operates under the
auspices of both the army and the police) stormed and raided ’48-Palestinian cities, towns, and
villages. The operation framed the uprising as both a criminal and security matter. In a span
of two weeks, 531 Palestinians who had participated in the Unity Intifada were arrested and
labelled as criminals (Breiner, 2021a). The protestors were now suspects in “nationalist crime,
possession and arms dealing, arson, property crimes, affiliation with criminal organisations and
economic offences, and driving offences” (Nussbaum, 2021a, n.p.; see also Israel Police, 2021c).

Class played a significant role in the criminalization of protestors. Israeli police and prose-
cutors targeted the most vulnerable members of Palestinian society — specifically, those from
lower socio-economic background, including minors. Those protestors do not have the social
and political capital that many activists hold, and they have only limited access to legal aid and
assistance from human rights organizations. They could, therefore, be more easily labelled as
criminals than middle- and upper-class activists, and, consequently, they paid a heavier price
for their resistance.

Israeli officials continued to link crime and the Unity Intifada after Operation Law and
Order. The State Comptroller announced an investigation into the failure of police to deal with
a proliferation of arms among '48 Palestinians. He stated that “during the Guardian of the Walls
Operation [the war on Gaza in May 2021], we witnessed difficult scenes of pogroms in mixed
cities—in Lod, Yafo, Ramla, Akko, and others” (as quoted in Bendal, 2021, n.p.). A senior law
enforcement official similarly declared that “we have to treat the crime problem as a security
problem”, while a senior police officer added that “it’s clear that the weapons that organized
crime rings maintain for criminal activity can also be used against the security forces or civilians
during the next riots” (Breiner, 2021b, n.p.). Similarly, the Public Security Minister stated that
the ‘Arab riots’ during the Guardian of the Walls Operation saw an “overlapping between crime
families and nationalist incidents” (Breiner, 2021¢, n.p.).

The securitization of crime and the criminalization of resistance has been further reinforced
by the call from then the Israeli Prime Minister Naftali Bennett to integrate the Shabak — a
security agency — in the crackdown on crime (Breiner, 2021b). This meant shifting the already
racialized treatment of crime among 48 Palestinians from a civil issue within the mandate
of the Israeli police into a security issue within the mandate of the general security services.
The uprising thus provided Israel with the opportunity to entrench the role of the Shabak in
governing 48 Palestinians. The human rights organization Adalah (2021b) has warned that
integrating the Shabak, which operates in the shadows of Israeli law, creates “two systems of
law” for Palestinians and Jewish citizens and that the work of the Shabak “is carried out in
secrecy, without oversight or transparency”, leading to “grave violations of basic human and
civil rights” (n.p.).
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Criminalizing resistance and securitizing crime draws on the colonial culturalization of polit-
ical contestation, whereby the political struggle between colonizers and the colonized is framed
as a clash between pre-modern and/or anti-modern cultures and the civilized modern settler
state (Mamdani, 2004). The culturalization of political contention justifies the depiction of
Palestinians as lawbreakers in need of control and taming. Within this discourse, political activ-
ism is portrayed as sourced in the pathological criminality of Palestinian society. Accordingly,
’48 Palestinian mobilization during the Unity Intifada is not an expression of anti-colonial
resistance but rather an illustration of criminality that intersects with (savage) Palestinian nation-
alism, and with Palestinian nationalism framed as anti-Jewish racism.

Conclusion

Israel’s use of mass arrests as a colonial tool demonstrates the threat it sees in anti-colonial mobi-
lization by Palestinians that transcends the geographical fragmentation of the Palestinian people,
as with the Unity Intifada. The history of the Palestinian struggle against settler colonialism
shows that every time Palestinians mobilize in unison, Israel attempts to reframe the protests in
ways that reinforce the fragmentation of the Palestinian people. One such significant moment,
Majd Kayyal argues, was the October 2000 uprising that launched the Second Intifada. Then,
’48 Palestinians took to the streets, together with their brethren in the West Bank and Gaza,
to resist Israeli settler colonialism and to defend Al-Aqsa Mosque. In the aftermath of the
October 2000 uprising, Israel established a national inquiry known as the Orr Commission.
The Commission, Kayyal (2020) suggests, was a colonial tool used to reframe the events in
ways that re-centre the distinction between ’48 Palestinians and Palestinians in the 67 occupied
territories by determining that “the root cause of the uprising in 48 was ‘discrimination’,
not colonial domination (Kayyal, 2020, n.p.). The Commission urged the closing of the socio-
economic gap between Israeli Jews and Palestinians.

The discourse that entwines the rise in crime in Palestinian society and the Unity Intifada
serves a similar function. By framing Palestinian resistance as a criminal matter, Israel seeks to
reinforce the division between 48 Palestinians and Palestinians in the West Bank, Gaza and
the Shatat (diaspora) by erasing the anticolonial sensibilities and commitments that led 48
Palestinians to mobilize. By focusing on crime and by criminalizing resistance, Israel seeks to
erase the radical stand that ’48 Palestinians made during the Unity Intifada: the liberation of
Palestine is their liberation.
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Criminalizing Gypsies, Roma,
and Travellers in the UK

Z0é James

This chapter explores the multiple and various ways in which anti-Gypsyism has functioned in
the UK to marginalize and exclude Gypsy, Roma, and Traveller communities. The chapter will
evidence how the criminal justice process has served as an apparatus to contain Gypsies, Roma,
and Travellers and has prevented them from flourishing as individuals and communities. Having
established who the Gypsies, Roma, and Travellers in the UK are, the chapter will set out how
legislation and policy have, over time, been developed, designed, and delivered in ways that have
negatively impacted their lived experience. In order to do this, it is necessary to consider a range
of legal provisions and associated policies that relate to planning law and public order law, and,
indeed, to identify the contradictory nature of the legislation in different areas. Gypsies, Roma,
and Travellers have failed to fit colonial perceptions of what it is to be ‘civilized’ and, as such,
their ways of life have effectively been criminalized by a state that has repeatedly failed to meet
their needs, expectations, and rights. To appreciate how the state has failed, the chapter will
examine the excessive imprisonment and over-policing of Gypsies, Roma, and Travellers. The
chapter draws upon literature gathered from across the social sciences and knowledge attained
from a breadth of empirical research completed over a long academic career of working with
Gypsies, Roma, and Travellers. The theoretical underpinnings of the chapter are informed by
critical approaches to criminology and criminal justice that acknowledge the impact of colo-
nialism over time, which is ongoing and embedded in some attempts at decolonial thinking
(Tauri, 2021). The author has no Gypsy, Roma, or Traveller heritage and does not speak for
those communities. Rather, I hope that I am able to use my privilege to open doors for con-
versations, to prise open space for discussion in notoriously closed academic spaces, and support
Gypsies, Roma, and Travellers to challenge the status quo.

Gypsies, Roma, and Travellers in the UK

Romantic notions of who is legitimate and who is not amongst Gypsy, Roma, and Traveller
communities have abounded in public discussion and academic debate (Clark, 2006; James,
2020; Okely, 1983). This discourse has placed them in an “idealised historical past” (Taylor &
Hinks, 2021, p. 630) and augmented negative perceptions of all Gypsies, Roma, and Travellers
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by creating false ideas of the ‘real Gypsy’ as a darker-skinned person, living in a horse-drawn
painted wagon, and dancing in vividly coloured clothes. Gypsies, Roma, and Travellers cannot
possibly meet this imposed racialized representation of who they are. Indeed, the association of
the romanticized version of identity with specifically being a Romany Gypsy has meant that a
hierarchy of legitimacy has developed that has placed people of Romany Gypsy heritage per-
ceptively above other groups of Gypsies, Roma, and Travellers as they more closely align to the
stereotype. In real terms, the communities that make up the contemporary grouping of Gypsies,
Roma, and Travellers in the UK are diverse and complex.

In mainland Europe, the moniker ‘Roma’ is used, as per agreement at the first World
Romani Congress in 1971 (Council of Europe, 2011), to represent a diverse range of peoples
whose commonality lies in their Indian origins although the origins of Roma are contested to
some degree (Hancock, 2000; Matras, 2004; Okely, 1983). The identities of Roma in Europe
include the Sinti, Kale, Manus, Kalderas, Lovari, and Romanichals, to whom Liegeois (1994)
refers as “a rich mosaic of ethnic fragments” (p. 12, see also Kostadinova, 2011). There are
approximately 10 to 12 million Roma people in Europe (Willers & Johnson, 2020). In the UK,
there is a clear distinction made between Gypsies, Roma, and Travellers, and pride is associated
with each of those titles. This differs significantly from the European mainland, where the use of
the word ‘Gypsy’ is pejorative. ‘Roma’ in the UK has tended to refer to recent Roma migrants
from mainland Europe during the latter part of the twentieth century and the early twenty-first
century. Roma are a distinct ethnic group and therefore protected by equalities legislation in
the UK.

Roma have a common heritage, but what mainly provided solidarity between essentially
diverse communities across Europe over time were the shared experiences of exploitation, exclu-
sion, slavery, and execution (Achim, 2004; Alliance Against Anti-Gypsyism, 2017; Bancroft,
2005). The subjugation of Roma has been sustained through processes that have criminalized,
securitized, and minoritized them (Van Baar, 2011; Yildiz & De Genova, 2018). Approximately
200,000 migrant Roma live in the UK (Brown et al., 2013), though this is an estimate due to a
lack of coherent source information. Brown et al. (2013) provide an outline of Roma migration
from mainland Europe to the UK and the difficulties they have faced since being in the UK
(see also Beluschi-Fabeni et al., 2019). Further, they note that as Roma migration to the UK
has increased in the twenty-first century, their specific needs and concerns have been complex
and rarely identified as bespoke compared to Gypsies and Travellers. The significant difference
between Roma, and Gypsies and Travellers is where they would choose to live. Many Gypsies
and Travellers in the UK prefer to live in temporary structures or mobile homes, and case
law has acknowledged their cultural aversion to living in ‘bricks-and-mortar’ accommodation.
Migrant Roma, on the other hand, choose to live in settled housing.

In the UK, it has been estimated that Gypsies and Travellers, not including Roma, consti-
tute approximately 200,000 to 300,000 people (Brown et al., 2013), though some estimates
are much higher, suggesting that Gypsies and Travellers make up 1-1% percent of the popu-
lation (James, 2019). The title ‘Gypsy’ refers to Romany Gypsies whose heritage, identified
particularly through their language, is in common with Roma and of whom records note
their arrival in the UK in the fifteenth century. Legal recognition of Romany Gypsies as an
ethnic group occurred under the Equality Act 2010 in England and Wales, following case law
in 1989 (Greenhall & Willers, 2020). Romany Gypsies are the largest group of Gypsy, Roma,
and Travellers in the UK (Clark, 2006) and their identity is closely aligned with their culture:
their ways of living and moral values. Romany Gypsies tend to be very family focused and they
traditionally live according to relatively strict moral codes, including those concerning relations
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between genders, family roles that tend to be gendered, and rules of cleanliness that require
consideration of hygiene at all times. The rules of cleanliness are particularly important as they
inform many Romany Gypsies’ desire to not live in bricks-and-mortar accommodation whose
internal plumbing is considered unclean (Foley, 2010).

Also of Romany heritage are the Welsh Kale, a very small group of people in North Wales
whose origins are Romany. One argument suggests that the Kale represent the more ethnically
distinct Romany Gypsy — Kale meaning black in the Romany language and representing the
darkness of Welsh Kale skin. However, debate even ensues regarding whether the Kale exist at
all (Clark, 2006). Scottish Travellers or Gypsies live throughout Scotland and are linked cultur-
ally to Romany Gypsies, particularly by their language, in parts of Scotland. There are records of
Scottish Travellers in Scotland from the fifteenth century, similar to English Romanies. Scottish
Travellers, again, follow similar cultural norms to other traditional Gypsies and Travellers and,
likewise, they have been recognized as an ethnic group by the Scottish government via case law
since 2008 (Greenhall & Willers, 2020).

The term ‘Traveller’ is broad and can refer to many communities. Most commonly,
Traveller has referred to Irish, or Pavee, Travellers who have been mobile across the UK and
Ireland for centuries but are most associated with a migration from Ireland in the nineteenth
century. Irish Travellers gained legal recognition in England and Wales as an ethnic group
in 2000 following case law and previously in Northern Ireland within the Race Relations
(Northern Ireland) Act 1997 (Greenhall & Willers, 2020). The culture of Irish Travellers
is born from their history in Ireland, which dates back to the fifth century and is similarly
organized to Romany Gypsies’ culture. Irish Travellers have strict moral codes, close family
ties, and cleanliness rules. However, Romany Gypsies and Irish Travellers are distinct com-
munities, have rarely mixed and show some antipathy towards each other (Clark, 2006).
Other groups of Travellers in the UK are Showpeople and New Travellers, but neither of
these groups has been recognized as having protected characteristics in equality law despite
their cultures and lifestyles bearing significant similarities to Gypsies and Travellers, and, as
will be discussed in due course, they are recognized as Gypsies and Travellers within other
legislation. This means, however, that they are not protected against discrimination based on
their Traveller identity.

Showpeople are commercial Travellers who move from town to town in the fair season
between February and November (Clark, 2006). Showpeople have had an ancient charter to
hold fairs since the twelfth century and in the summer there may be as many as 250 fairs in
UK towns at any one time. The Showmen’s Guild acts as representative of Showpeople in
the UK and governs the large majority of fairs that run. Showpeople have similar cultures to
Gypsies and Travellers, particularly concerning their familial bonds and cultural expectations.
New Travellers, on the other hand, are some of the newest people to take up a travelling way
of life in the UK. They came into being in the late 1970s and early 1980s and are commonly
associated with music festival culture. However, research has shown that many New Travellers
were pushed into travelling due to poverty or social exclusion (Martin, 2002). They responded
to this exclusion by aspiring to traditional Gypsy and Traveller lifestyles and have now been
nomadic for more than a generation (Clark, 1997).

Nowadays, the overarching grouping ‘Gypsy, Roma, Traveller’ — or the acronym GRT —
tends to be used as an inclusive way of ensuring representation of all those people with similar
heritage as outlined above. However, it has been argued elsewhere that this conflation of peo-
ples’ identities increases their exclusion as it fails to acknowledge their differences and strengths
and serves to diminish them as racialized communities of difference (James, 2021).
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Law and Policy — Categorizing and Containing Gypsies, Roma, and
Travellers

The chapter has already briefly noted legal protections provided to some Gypsies, Roma,
and Travellers in the UK within race relations legislation that acknowledges their various
identities. They mean that some Gypsies, Roma, and Travellers can challenge racist discrimi-
nation against them within work and social life, as well as bias-motivated or ‘hate’ behaviours
against them. While slow in being realized by only coming into being in the late twentieth
century and early twenty-first century, this legislation has been important in ensuring many
Gypsies, Roma, and Travellers can call upon these protections to challenge racism and preju-
dice. However, the discrimination and prejudice faced by Gypsies, Roma, and Travellers over
time, and specifically from public agencies, has meant that they commonly lack the agency and
confidence, as well as knowledge of legal processes and remedies, to call upon the law when
they are treated badly. Indeed, the everyday nature of prejudice and systemic discrimination
experienced by Gypsies, Roma, and Travellers has meant these communities often see such
behaviours as incidents of everyday hate crimes, which they also regularly experience based on
their identity (James, 2020).

Gypsies, Roma, and Travellers have historically been associated with nomadism and argu-
ments persist regarding the legitimacy of this connection (van Baar, 2011). In wider Europe, the
association of Roma with nomadism has been highly problematic as it has implied that Roma
are a ‘stateless’ people. Governments, particularly those that have embraced right-wing ideol-
ogies, have used this approach to facilitate the exclusion and expulsion of Roma from states,
despite EU acknowledgement of their citizenship and the EU Framework for Roma Inclusion,
which formally placed expectations on EU states to recognize the rights of Roma (Koczé &
Rovid, 2012; Luggin, 2012). As noted by Howard and Vajda (2017), Roma — presented as a
pan-European ethnic minority — can symbolize the need for European governance that simply
serves to reinforce institutions and processes that perpetuate anti-Gypsyism and normalize atti-
tudes that sustain anti-Gypsyism.

In the UK, the governance of Gypsies, Roma, and Travellers, which previously outlawed
them as vagrants, thieves, and vagabonds (Taylor, 2014), has shifted in the contemporary era to
protect them as vulnerable, marginalized denizens according to the European model (Equality
and Human Rights Commission, 2016). The idea that Roma, Gypsies, and Travellers are vul-
nerable is highly problematic as it removes their capacity for agency and fails to recognize their
successes, their apparent resilience and their resistance (Belton, 2013; Howard & Vajda, 2017).
Thus, Gypsies, Roma, and Travellers have been subject to assimilationist mechanisms that have
attempted to address what has been perceived as most problematic about their cultures: their
apparent nomadism. In the UK, as previously stated, Roma do not tend to want to live accord-
ing to any traditional nomadic norms. In other words, they are keen to settle in secure housing
that has often eluded them in their previous home states due to prejudice and discrimination.
However, Gypsies and Travellers in the UK have embraced their nomadic roots in three ways.
First, they often choose to live in accommodation that is not bricks-and-mortar. Second, they
often choose to be mobile. And third, they have embraced a culturally nomadic approach to life.

Van Baar (2011) has noted caution in romanticizing nomadism in direct opposition to sed-
entarism. In the UK, Gypsies and Travellers utilize their nomadism to traverse the virtual and
physical boundaries between them and wider society that is hateful towards them. It is worth
noting here that research has clearly shown that public perceptions of Gypsies, Roma, and
Travellers in the UK are routinely negative and more so than towards any other minoritized
communities (Abrams et al., 2018; Pew Research Center, 2014). A sedentarist binary approach
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to nomadism within UK state systems has meant that Gypsies’ and Travellers’ nomadism is
reduced simply to mobility. This fails to understand or appreciate the culturally nomadic nature
of Gypsy and Traveller communities, that is, their predisposition to think and act in a boundless
fashion, which includes a range of approaches to living that are connected to notions of freedom
and autonomy (Acton, 2010; Halfacree, 1996; Levinson & Sparkes, 2004; Shubin, 2010). A
sedentarist binary logic to Gypsy and Traveller cultures denotes that nomadic people are those
who are constantly mobile without stopping, and non-nomadic people are those who stop and
will never be mobile. Many Gypsies and Travellers in the UK are mobile and many are not, but
state (and public) perceptions of them as constantly on the move have meant that they have been
demonized in the public imagination as ‘place invaders’ who constitute a threat to the dominant
sedentary way of living (Kabachnik, 2010).

The sedentarist binary logic of UK governments towards the nomadic lifestyles of Gypsies
and Travellers in the UK has dictated policies and guidance on defining who constitutes a Gypsy
or Traveller, as well as who can stop and stay in particular places. The two areas of legislation
that have consistently served to problematize and ultimately criminalize Gypsies and Travellers
are public order and planning law. Public order law defines what behaviours and actions dis-
rupt the peaceful habit of life within public space while planning law determines how land is
used, what areas of land are developed, and who can live where. Before the 1960s, in the UK,
Gypsies and Travellers had utilized traditional stopping grounds to live on when mobile, and/
or to settle on for periods of time or long term. Many of these places were on common land
but the Caravan Sites and Control of Development Act 1960 closed the commons to Gypsies
and Travellers. Further, other places to stop and stay likewise diminished in the post-war years
as farm work, cropping, and other rural occupations were mechanized, meaning that much
traditional work carried out by Gypsies and Travellers, which also provided accommodation
space, disappeared (Clark, 2006).

In 1968, the Caravan Sites Act required local authorities to provide sites for Gypsies and
Travellers to stop and stay in their areas. However, local authorities failed to fulfil the require-
ments under the legislation, because, similar to now, councillors were unwilling to support site
provisions that would risk their likelihood of electoral success amidst popular prejudice against
Gypsies and Travellers (Casciani, 2004). Gypsies and Travellers, therefore, increasingly resorted
to stopping at places that local authorities did not formally recognize. Tensions between Gypsies
and Travellers and the settled community consequently increased in the post-1968 period, as
Gypsies and Travellers found themselves relying on places to stop and stay that encroached
on settled communities’ lifestyles (Murdoch & Johnson, 2004). So, for example, Gypsies and
Travellers stopped and stayed in public spaces such as parks, community fields, and car parks,
which caused disruption and confusion to the settled population. Settled communities felt
subsequently unable to use those spaces due to the mess left behind because local authorities
refused to provide services such as rubbish collection. The crisis of accommodation for Gypsies
and Travellers has been exacerbated by extensive eviction actions taken by local authorities and
police to move Gypsies and Travellers out of their geographical areas and beyond their respon-
sibility (James, 2006, 2007; James & Richardson, 2006).

Government responses to community tensions between Gypsies and Travellers and settled
people, and the crisis of accommodation faced by Gypsies and Travellers, led to attempts to
assimilate those communities into settled housing. The colonial model of civilized living, as
embedded in the post-war welfare system, was oriented around the provision of housing. Taylor
(2014) has referred to the experience of housing for Gypsies and Travellers as ‘house death’. For
many Gypsies and Travellers housing was culturally anathema and so they stayed in their mobile
accommodation or bought land to set up sites to live where they could. Those people who
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did not have the means to buy land were reliant on local authority provision of places to stop
and stay, but the short supply and lack of legitimacy for many communities, particularly Irish
Travellers, meant that they increasingly moved into housing, despite the distress this caused.
Even those people who could afford to buy land were stymied by the refusal of their planning
applications for permission to live there (Ellis & McWhirter, 2008). Therefore, Gypsies and
Travellers were placed in precarious positions wherein their ways of living were deemed illegit-
imate and their attempts to adapt put them in conflict with planning officers who prosecuted
them for illegal development of land and police officers who moved them on from stopping at
what police considered ‘inappropriate’ public places.

In the 1980s, public order law was utilized as a key tool to move Gypsies and Travellers on
from land they had stopped and/or stayed on that was deemed inappropriate, despite them
often having nowhere else to go. The Criminal Justice and Public Order Act 1994 introduced
draconian measures that criminalized trespass and provided the police with extensive powers of
eviction to move Gypsies and Travellers on from public and private spaces and to seize their
homes if they refused to move (James, 2006). Meanwhile, local authorities did very little to
accommodate Gypsies and Travellers, despite increasing research evidence that showed the
health and welfare needs of Gypsies and Travellers required acute support as a direct outcome
of their lack of secure accommodation (Cemlyn et al., 2009). Political rhetoric regarding
Gypsies and Travellers in the 1980s and 1990s was highly negative, abusive and hateful, and
malignant media augmented racist attitudes towards Gypsies and Travellers within society gen-
erally (James & Richardson, 2006). Increasingly ‘joined-up’ approaches between police and
welfare services meant that what little trust and confidence Gypsies and Travellers had in those
agencies was destroyed and remains so (James, 2020).

The resilience of Gypsies and Travellers is rarely discussed and can be deemed patronizing
if taken out of context or used to ratify the responsibilization of minoritized people (Belton,
2013). However, the activism within Gypsy, Roma, and Traveller communities and their sol-
idarity in the face of overwhelming social, political, and economic exclusion was vital in
engendering some social change. In the early 2000s, Gypsies, Roma, and Travellers lobbied
for legislative change and specifically for appropriate accommodation provisions for commu-
nities. The Housing Act 2004 subsequently required local authorities to measure explicitly the
accommodation needs of Gypsies and Travellers within their planning processes, which led
to the completion of a raft of such assessments across the UK. These assessments were often
excellent and highlighted the breadth of poverty, exclusion, and discrimination Gypsies and
Travellers had experienced as a consequence of racism, prejudice, and associated failures to
accommodate them. Further, they often highlighted the severe impacts of aggressive policing
tactics towards Gypsies and Travellers, as well as the wider hate harms they experienced in
everyday life (James, 2020).

The moment of promise that the Housing Act 2004 had elicited was not met by provisions,
however, and despite the initial accommodation needs assessments being comprehensive in
their recommendations, local authorities failed to act. It is highly likely that the task they saw
before them was too great, but moreover the ingrained racialized prejudice towards Gypsies,
Roma and Travellers and the associated failure to respect their different cultures and ways
of living meant that their needs were ignored and their demonization increased. Standing
(2014) has referred to the places and spaces into which marginalized and minoritized people
are pushed as the ‘precariat’. The precarity of everyday life for Gypsies, Roma, and Travellers
has not diminished. National planning policy in 2015 redefined who constituted a ‘travel-
ler’ (sic) in relation to site provision. This returns us to the sedentarist binary logic within
law and policy in this area. Planning law has consistently utilized a definition of Gypsy and
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Traveller identity that uses economic mobility as the defining feature of those communities.
Hence, mobility is the required characteristic that determines whether a person is a Gypsy
or Traveller within planning law. This means that all those people who align with a mobile
lifestyle, including Showpeople and New Travellers, are recognized as belonging to Gypsy
and Traveller communities. However, a lack of mobility within this policy removes any rights
to planning provisions in this area. Hence, a paradox occurs: those people who are recognized
as ethnic minorities within equalities legislation (Romany Gypsies and Irish Travellers) but
have settled on sites rather than in housing (perhaps due to having young children, due to
infirmity or old age) are not considered ‘travellers’ and their homes are placed at risk (James &
Southern, 2018).

Most recently, in the UK, the government passed the Police, Crime, Sentencing and Courts
Act 2022, which augmented existing public order legislation and police powers to evict Gypsies
and Travellers from land. Even the police nationally objected to this legislation on the basis that
Gypsies and Travellers have nowhere to go (Dearden, 2021).

Policing and Punishment: Gypsies, Roma, and Travellers as Offenders

The problematization of Gypsies, Roma, and Travellers in the UK has occurred over cen-
turies (Okely, 2014; Taylor, 2014) and has not abated in contemporary society, as detailed
above, in relation to the development of legislation and policy intended to assimilate their
communities or punish them for not living according to what are considered civilized modes
of order. There are few studies of Gypsies’, Roma and Travellers” experiences of criminal
justice processes, which is highly problematic, particularly given that stereotypes have long
been oriented around perceptions of Gypsies, Roma, and Travellers as offenders (Taylor,
2014). In 2014, Her Majesty’s Inspectorate of Prisons identified very high proportions of
“Gypsy, Romany and Traveller” people in prisons (HM Inspectorate of Prisons, 2014).
Further, in his review of prisons in 2017, Lammy (2017) reported that the high proportion
of Gypsies, Roma, and Travellers in prison was troubling and a failure of relevant and useful
knowledge in this area required redress. Subsequently, research has identified high numbers
of Irish Travellers in English prisons and the issues they have experienced there (Gavin,
2019), including harassment and bullying from both other prisoners and guards, reflecting
the findings of the earlier HM Inspectorate of Prisons study. However, each account detailed
here incorporates different groups of Gypsies, Roma, and Travellers, making true compari-
sons difficult (James, 2021).

Research on the policing of Gypsies and Travellers has likewise been limited. Some studies
(James, 2006, 2007) with communities not living in bricks-and-mortar accommodation found
that they were often subject to harsh public order policing measures to evict them. However,
that research also found that the police had realized that proactive methods of containing these
communities would potentially be more cost-effective and less troublesome for the police.
Therefore, multiple policing mechanisms were used to manage Gypsies and Travellers and move
them on. First, they were subjected to spatial exclusion, meaning that the police worked in
partnership with public and private landowners to block Gypsies and Travellers from stopping
on land using methods such as the ‘bunding’ of land, i.e., placing fixed barriers in places that
meant they could not be accessed. Further, police escorted Gypsies and Travellers through geo-
graphical police or council areas — moving them into another area where alternate police forces
and local authorities would have to deal with them. Little care was had for the welfare of the
communities being moved on or for the authorities into whose area they were moved. Gypsies
and Travellers move through spaces in a fluid manner, whereas sedentarists spatially striate their
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environment physically, socially, and cognitively (Halfacree, 1996). Thus, the priority of the
police and their partner agencies was to move Gypsies and Travellers out of their area.

The other approaches used by police to manage Gypsies and Travellers were disruption
and destabilization tactics that interconnect and served to make life very difficult for Gypsies
and Travellers. Examples of disruption included infiltration of communications between
Gypsies and Travellers to block telephone calls, using stop and search powers each time
individuals moved away from other members of the community or a site, and moving people
on by very short distances (in one instance literally meters). Destabilizing measures included
the regular use of ‘raids’ on Gypsy and Traveller sites for drugs or stolen goods, despite a lack
of subsequent arrests or convictions. Indeed, the police variably enforce drug legislation in
that they ignored drug use by some Travellers if they were willing to move on. Likewise,
there was a lack of application of vehicle legislation if Gypsies and Travellers were prepared
to move away from the area. In addition, Gypsies and Travellers noted police patrols during
all times of day and night around and within their sites. In the 2000s, local authorities were
required to assess the welfare needs of Gypsies and Travellers who came into their areas, but
research has evidenced that these assessments were often done by agencies in partnership
with police enforcement actions intended to move people on. Gypsies and Travellers would,
therefore, move on prior to any potential eviction for fear of police aggression (James &
Richardson, 2006).

Multi-agency or partnership working was a feature of policing in the 2000s that has persisted
due to the apparent cost efficiencies it provides in late modernity wherein fiscal management
determines public responsibilities (Reiner, 2010). Even those Gypsies and Travellers living on
settled sites experienced securitization as management of the few publicly owned Gypsy and
Traveller sites served to control who was living on site, visitors, and movement in and off the
site. Common features of such sites were also closed-circuit television cameras as blatant surveil-
lance of site activities, and police patrol and/or welfare visits carried out with personnel from
multiple agencies (James & Richardson, 2006). However, despite the attention paid to Gypsies
and Travellers, and increasingly Roma, by policing and welfare agencies in the post-war period,
and specifically in the early 2000s, their victimization was ignored. Research has evidenced the
high levels of hate crimes and incidents that Gypsies, Roma, and Travellers experience along-
side their ill-treatment by police and public services (James, 2020).

Conclusion

This chapter has established who the Gypsies, Roma, and Travellers in the UK are, how legisla-
tion and policy have framed, determined, and perpetuated their marginalization, and how their
subsequent securitization as a community of risk has meant that they have been over-policed
as offenders and under-supported as victims. Contemporary discussions of how to challenge
racism and how the structures of governance can shift or swell to accommodate the diverse
needs of communities fail to acknowledge the enormous task before us. Racism and prejudice
against Gypsies, Roma, and Travellers, i.e., anti-Gypsyism, has been embedded in the very
development of contemporary society via colonial norms and expectations that are baked into
our understanding of what it is to be civilized (Butler, 1990). Further, the neoliberal capitalist
project (Harvey, 2005) has co-opted those norms and expectations in such a way that we do
not even perceive its influence (Fisher, 2009). For Gypsies, Roma, and Travellers to flourish we
need to deconstruct our perceptions of rights and responsibilities and rebuild social orders that
are decolonial and liberatory.
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Romani people, policing,
and penality in Europe

lulius Rostas and Florin Moisd

Roma in Europe are discriminated against in all fields of public life. This situation has been
extensively documented and recognized by international organizations and human rights mon-
itoring bodies, governments, and non-government organizations (NGOs). It has become cus-
tomary to start a discourse on Roma with reference to the widespread discrimination they are
subjected to. Of course, needless to say, Roma are discriminated against in education, housing,
employment, access to health, and other public services. Nevertheless, few officials go beyond
this cliché and talk about the discrimination Roma face within the justice system and by law
enforcement agencies. This chapter goes against the aforementioned trend, focusing on the
discrimination of Roma in the administration of justice rather than on the socio-economic
discrimination faced by Roma in Europe.

On April 18, 2016, a 17-year-old R omani boy, Mitko Yonkov, from Ovchepoltsi village was
brutally beaten by a 24-year-old Bulgarian man, Angel Kaleev. Mitko told his assailant that they
were both equal, despite their different ethnicities. Kaleev filmed the attack himself and posted
it on social media. The short video displays the kicks inflicted on the Romani boy by Kaleev,
accompanied by a racist rant against Roma. According to the European Roma Rights Center
(ERRC, 2016), Kaleev was arrested the next day, after hiding from the police.

On April 18, 2020, a video posted on a social network shows police officers and officers
from special force units carrying rifles and wearing masks abusing verbally and physically several
Roma men in the village of Bolintin Vale, 30 kilometres south of Bucharest. The Roma men
are lying flat on the ground with the officers standing over them. At one moment, the video
reveals two uniformed officers beating a man’s legs while a third officer, in plain clothes, who
later was identified as the local police chief; rests a shoe on the man’s neck. Racial slurs, cursing
with sexual expletives, and demolishing the house accompany the physical abuse. According to
the reports filed with a court of law, one man was beaten with a metal rod on the soles of his
feet — a torture technique used in authoritarian regimes. The police intervention was triggered
by the fact that these eight Roma men gathered in a private courtyard, drinking and listening
to music. Police accused them of breaking the curfew imposed by law during the COVID-19
pandemic. Following widespread media coverage, the head of the local police was suspended
and appointed chief of the local police in a nearby village, but was reinstated to his position in
Bolintin Vale two months later. A journalistic investigation one year after the incident revealed
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that Giurgiu County Police changed the reason for police intervention from the initial check
on compliance with lockdown measures to intervening in a fight that broke out in Bolintin Vale
(Petre, 2021). While the abused Roma, with the support of non-governmental organizations,
filed a complaint with a court of law, the case was stalled over efforts to identify the masked
officers involved.

The two cases offer insight into the social and psychological mechanisms that might explain
the discrimination of Roma within the administration of justice. In the first one, the claim for
equality made by young Roma Mitko Yonkov is met with force and behaviour that dehuman-
izes Roma. How could a Roma youth dare to make such a claim when inequality seems to be
understood by the perpetrator as God-given and enshrined into the social norms of everyday
life? Opposing these norms and claiming equality and equal rights is not acceptable. Power
relations are meant to maintain the status quo where Roma are seen as sub-human and whose
subjugation is part of the everyday social norms and institutions.

In the second case, police officers could use any means, including torture, to discipline the
Roma even when their behaviour did not pose a significant threat to the social order. Respect
for the rule of law, the interdiction against meting out justice by yourself, the prohibition of
applying penalties outside the law, and the ban on torture are not values, norms, and procedures
that apply to police officers while interacting with Roma. Romani bodies can be disciplined
in any way, as anti-gypsyism is “a sort of ‘permanent state of exception’ within the legacies of
European coloniality/modernity” (Fejzula, 2019, p. 2112) with Roma being constructed as a
constant threat to state and society. The fact that police filmed their operation and posted it on
social media to send a message to others reveals that they were not even aware that what they
were doing was wrong or illegal. Considering the reaction of their superiors within the police,
the Ministry of the Interior, and the justice system, it was normal for the police officers not to
fear any repercussions as their behaviour clearly expressed the power of the state to discipline
Roma as a colonial subject.

Justice, Roma, and law enforcement

Racism is embedded in all the acts of violence committed by the European majority against
the Roma minority over centuries. This history generates today’s situation and leads to a simple
conclusion: Roma deserve less than others.

The overrepresentation of Roma in prison systems across Europe is commonly recog-
nized and proven through disaggregated statistical data made available by several countries,
while the relationship with the police is also recognized as a difficult and sensitive subject. The
situation became so severe that the European Commission against Racism and Intolerance
(ECRI) adopted the General Policy Recommendation No. 13 on Combating Discrimination
against Roma in 2011 (amended in 2020) (ECRI, 2020). It strengthens the earlier General
Policy Recommendation No. 11 on Combating Racism and Racial Discrimination in Policing
adopted in 2007 (ECRI, 2007).

In terms of the collection of disaggregated data, the current legislation is not very permis-
sive, due to personal data protection rules applicable in European Union member states. On
the one hand, the collection of disaggregated ethnic data may support the identification of
certain social, economic, cultural, and educational inequalities, and may be used to develop or
adjust public policy. On the other hand, disaggregated ethnic data may be very sensitive due to
confidentiality issues and possible misuse of data, and, in areas like police, criminal justice and
prison, such disaggregated data may be considered harmful through its identification of ethnic
groups like the Roma.
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Recommendations 8 and 9 made by the ECRI in its General Policy Recommendation
No. 13 speak specifically to combating racist violence and crimes against Roma, as well as
combating the manifestations of anti-gypsyism and racism likely to come from the police. The
recommendations also call for a comprehensive system to record acts of violence against Roma,
support for Roma who have been mistreated by police, investigations into police misconduct,
and the punishment of abusers. Also recommended are improved training of police and a cam-
paign for recruiting Roma as police officers.

According to various reports, including those by the ERRC, there is a greater chance for
Roma to be racially profiled, to be victims of physical abuse by police, and to be overrepre-
sented in the prison population. This situation is a result of a complexity of interrelated and
reciprocally reinforcing factors. A report issued by the ERRC (2021) clearly states that

Roma are overrepresented in the criminal justice system for a combination of reasons
which include persistent racial profiling and over-policing of Romani communities, social
marginalization and higher rates of poverty, lack of eligibility for alternatives to sentencing,
and a presumption of guilt rooted in wider racist narratives around so-called ‘Gypsy crime’.

(- 19)

A series of reports by the criminal justice watchdog organization Fair Trials present solid evi-
dence and arguments that, compared to other majority ethnic groups in European countries,
Roma are more likely to be suspected of criminal behaviour, to be racially profiled by police,
to receive harsher sentences when convicted, and to be poorly treated in the prison system (Fair
Trials, 2016, 2021).

Fair Trials (2021) bluntly describe police practices as “discriminatory and abusive” (p. 6) and
claim that the police “not only violate the rights and dignity of Roma, but they are also respon-
sible for the disproportionate representation of Roma in the criminal justice system” (p. 6). They
also state that “there is clear evidence of anti-gypsyism in the police” (p. 6). In their report,
Uncovering anti-Roma discrimination in criminal justice systems in Europe, Fair Trials (2021) found that
“discriminatory attitudes are undoubtedly present in the criminal justice system and they can,
and often do, impact criminal justice outcomes for Roma and most probably for other racialized
groups as well” (p. 41).

The significant findings from their interviews with police, prosecutors, judges, and lawyers
present a rather dark conclusion: “the racist and discriminatory attitudes of police, prosecutors,
judges, and even defense lawyers were, in many cases, entirely conscious, with researchers noting
countless examples of open manifestations of racism and prejudice” (Fair Trials, 2021, p. 41). As a
result, Roma are facing racism at all stages of the criminal justice system. “The police are taking
excessive and violent action against Roma and judges and prosecutors presuming criminality
and guilt, leading to harsher sentences and the increased use of pretrial detention” (Fair Trials,
2021, p. 41).

The European Union Agency for Fundamental Rights’ (FRA, 2017) survey on minorities
and discrimination found that 14 percent of respondents were stopped by police during the pre-
vious year. Of those, 40 percent believed that it was because of their immigrant or their ethnic
origin, including Roma. The report found that “discriminatory police practices affect certain
immigrant and ethnic minority groups more than others” (FRA, 2017, p. 18). Moreover, if
we compare the data with an earlier survey, there is a significant increase in the proportion of
respondents declaring that they were stopped and searched by the police because of their immi-
grant or ethnic origin — 26 percent in the earlier survey (FRA, 2010). As for Roma respondents,
the data are similar: 42 percent of Roma believed that the police stops were due to their Roma
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ethnicity and that “Roma women and men believe to the same extent that the most recent
police stop they experienced was of discriminatory nature” (FRA, 2017, p. 68). The report
also found a relatively even distribution for Roma across different age groups, with 24 percent
of those aged 16-24, 22 percent of those aged 2434, 21 percent of those aged 35—44, and 20
percent of those aged 45—54 considering that ethnicity played a significant role in police stop
and searches. A disrespectful relationship with the police over stop-and-search events was also
reported in the case of Roma, where around three-quarters of Roma respondents identified
disrespectful police behaviour (FRA, 2017, pp. 68-75).

There is a clear lack of trust between Roma communities and the police, and this “distrust
inevitably leads to the worsening of tensions between the community and the police, which
further fuels prejudice” (Fair Trials, 2021, p. 23). Instead of support and fairness, members of
the Roma community fear the police and avoid contact with them, with negative stereotypes
not benefiting either party. It is relevant to mention an affirmative action measure for Roma
candidates to the Police Academy in Romania, where during the last year around ten positions
were made available for candidates of Roma ethnicity, a practice that is expected to continue
over the coming years (see Partida Romilor, n.d.).

Once funnelled into the criminal justice system by the police, racial discrimination continues
at the next stage — in the courtroom. No matter the level of education and specialized training,
judges and prosecutors seem to be subject to stereotyping Roma and this is affecting their pro-
fessional judgement. As Fair Trials (2021) conclude after analyzing judicial decisions and public
statements, “‘some judges and prosecutors are openly, and consciously biased against Roma, and
[...] their prejudices have a direct impact on how they make their decisions” (p. 24).

The Fair Trials (2021) report presents several cases in Bulgaria, Hungary, and Romania
where Roma communities and their members are associated with criminal behaviour based
on their ethnicity. A significant finding is that the prosecutors and judges interviewed by Fair
Trials tend to “dismiss the suggestion that there might be discriminatory attitudes amongst
their peers and/or that societal biases against Roma had any impact on how they make their
decisions” (p. 26).

In terms of the pre-trial situation, it seems that for Roma the principle of detention as a last
resort is not applicable. Rather, for Roma pre-trial detention is the rule and not the exception
as it is for the majority of people who might be suspected of an offence. In addition, Roma
may be subject to extensions of pre-trial detention without having the authorities produce
“fresh evidence or arguments to justify the extensions of [the] detention period” (Fair Trials,
2016, p. 31).

House arrest and electronic monitoring are only just emerging as detention measures in
some European Union countries. They are primarily made available for prominent suspects
such as politicians and business people while the vulnerable are denied access. For example,
Romania adopted special legislation on the use of electronic monitoring only in 2021, with
the law coming into force in March 2022, for judicial supervision/bail, house arrest, in the
application of provisional protection orders and protection orders under the legislation for com-
bating domestic violence, in the application of European protection orders, and in the case of
criminal sentences not involving imprisonment (Law No. 146/2021). As another Fair Trials
(2016) report recommends, it is important to reduce the excessive use of pre-trial detention as
an essential element of good governance and to monitor and regularly report on its use.

The presence of Roma in the prison population is not well documented. Most European
countries are reluctant to collect such sensitive data and, as a result, the data that does exist is
rather old. For example, in the case of Romania, a study by Durnescu, Lazar & Shaw (2002)
found that Roma comprised 17.2 percent of the prison population; in the case of juvenile
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inmates, the proportion is even higher, where Roma children made up 39.5 percent of inmates.
According to the Census of Population and Households 2002 (535,140 self-declared Roma)
(Institutul National de Statisticd, 2002), Roma comprise 2.46 percent of the overall Romanian
population. However, estimations by the Council of Europe put the figure much higher at
1.5—1.8 million, i.e., approximately 8 to 9 percent of the population (Council of Europe, 2012).

In Bulgaria, a recent study found that 50.8 percent of newly imprisoned individuals in
2016-2017 self-identified as Roma (Angelova & Kukova, 2020, p. 33), while the official police
statistics state that the share of minorities among the identified offenders was 18.4 percent in
2014, and 17.5 percent in 2015 (Bulgarian Ministry of Interior, 2015). In understanding these
figures, it is necessary to acknowledge the use of excessive force by police in Roma communi-
ties (Angelova & Kukova, 2020, p. 33).

To sum up, the relationship between Roma and law enforcement agencies in Europe could
be characterized as tense, with Roma often being abused by these agencies. Specifically, the
most common problems that Roma encounter in their interaction with the justice system and
law enforcement are racial profiling by police, including stop-and-frisk practices, which are
disproportionately applied to Roma individuals; police raids in Roma communities as a form
of collective punishment; police statistics and intelligence are used to target and harass Roma
individuals and families and are often justified as a form of ‘crime prevention’; disproportionate
use of force and firearms against Roma individuals, including killings of Roma individuals;
ill-treatment while in police custody, including torture and severe beatings that result in deaths
of those arrested; and the impunity enjoyed by the perpetrators.

Racism and the construction of the ‘Gypsy’

The root cause of the inequality between Roma and the rest of the society in the administra-
tion of justice is racism against Roma or what is called anti-gypsyism. Anti-gypsyism is a special
form of racism directed against those stigmatized in the social imaginary as ‘Gypsies’, ‘tsigane’,
‘tigan’, ‘Zigeuner’, ‘tatars’, ‘zingari’ or other related terms, that has at its core the assumption
that Roma are an inferior and deviant group, which justifies their control and oppression. Other
key assumptions underlying anti-gypsyism are orientalism, nomadism, rootlessness, and back-
wardness (Rostas, 2019, pp. 12-20).

Roma inferiority is linked to them being perceived as less human and closer to the animal
world. Since the earliest writings about Roma, frequent references to animality in descriptions
of Roma can be identified (Eliav-Feldon, 2009; Kenrick, 2004). Inferiority is also connected
with the believed inability of Roma to respect the minimal rules and values of the society in
which they live, as Nazi and other racist scientists believed (Wetzell, 2000).! Deviance empha-
sizes the outsider status of Roma and is often equated with criminality and certain practices
considered Rooma specific, such as begging, palmistry, or prostitution. Criminality is often per-
ceived by the majority population as a genetic characteristic of Roma or as part of their nature.
Orientalism based on skin colour and other ethnic characteristics emphasizes the non-European
roots of the Roma, paving the ground for their exclusion. Roma play the role of ‘the other’:
they are the reference point that reaffirms the identity of the majority population (Said, 1979).

Nomadism, seen as a feature of the way of life of Roma, depicts Roma as unstable and
untrustworthy people, wandering around of their free will and exploiting the marginal resources
existing in local communities. Despite their visible poverty, Roma are seen as beneficiaries of
limited resources available locally through stealing, cheating, and deception of the local popu-
lation. Nomadism is presented as a choice made by Roma, as a strategy to avoid accountability
to society, to avoid paying taxes and being held accountable for alleged crimes, or as a primitive
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and anti-social way of life in stark contrast with the settled majority population. Rootlessness
is closely linked with nomadism and underlines the lack of a sense of identity, depicting Roma
as people incapable of having relations with the land, with no collective memory and sense of
belonging. Backwardness consists of presenting Roma as uncivilized, uneducated, and having a
very different and primitive way of life from that of the civilized European majority. Both pop-
ular culture and government policy aim to respond to this ‘problem’ through the modernization
of Roma by way of their assimilation through adopting the norms and values of the majority
population.

These assumptions about Roma provide insights into their racialization and the mechanisms
through which anti-gypsyism is produced and operates. An analysis of the relationship between
Roma and the criminal justice system and the inequality of the legal system outputs must
include an analysis of the construction of Romani identity. Who were those seen by authorities
as failing to respect the rules and social norms? How could they be identified and deterred from
breaking social norms? What was considered at the time as acceptable behaviour? What was the
relationship between Roma and the rest of the population with which they interacted? How
were Roma interacting with the religious and secular authorities? These questions assist us in
better understanding the root causes of the current injustices which Roma face.

Historically, Romani identity construction was the privilege of the educated non-Roma
elite. It continues to be dominated to this day by non-Roma academics, research centres, uni-
versities, and state institutions. The information available about Roma since their arrival in
Europe is from writings of non-Roma and there are no Roma sources providing an alternative
perspective. As early as the fourteenth century, Roma were enslaved in the principalities of
Walachia and Moldova, in what is now Romania (Petcut, 2016). The origins of Roma slav-
ery remain unknown, as does the reason why they were so severely punished. There are four
theories regarding the origin of Roma slavery, but they are not supported by clear evidence
or archival documents: slavery as a result of the Tatar invasion; slavery as Byzantium/Ottoman
domination; slavery as economic exploitation; and slavery as a result of the historical practice of
taking prisoners of war (Petcut, 2016).

There were three categories of Roma slaves: those belonging to the state, those belonging to
private landlords or boyars, and those belonging to the Orthodox Church and monasteries. The
conditions of the slaves varied, but in general, those belonging to the state had more freedom
to sell their goods. Unlike other forms of slavery that existed in the Middle Ages, Roma slavery
was hereditary and lasted for approximately 500 years. Slaves could be sold, beaten and abused,
and, for a long period, the owners had the right to decide over the life and death of their slaves.
They could not testify before a court of law and they could be punished without a court deci-
sion. Even the Orthodox Church treated them as sub-human: they were objects with no soul
and they had no right to attend religious services (Petcut, 2016).

In the 1422 Chronicles of Bologna (Eliav-Feldon, 2009, pp. 276-291) and the writings of
Lionardo di Niccolo Frescobaldi and Arnold von Harft (Taylor, 2014, p. 26), Roma were
already described as darker-skinned, ugly, sinful heathens. As shown by Donald Kenrick
(2004), between 1400 and 1450, approximately 62 historical chronicles and town council
records about Roma can be identified. These early writers, mostly notaries of the cities, used
imitation and exaggeration to construct the negative image of ‘Gypsies’ that was transmitted
further through visual arts, literary works, and folklore. By the end of the fifteenth century,
Roma were framed as political subjects opposing the local rulers. In Spain and the Holy
Roman Empire, Roma were declared political enemies as suspected spies for the Arabs and
the Ottomans respectively. Following these accusations, they were banished from Spain and
the Holy Roman Empire.
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Another important source of the hatred against Roma, which led to their criminalization,
was the declaration of Roma as Christian pilgrims at the time when they arrived in Western
Europe (Fraser, 1995). Their declared Christianity was not trusted by the powerholders as some
of their habits, especially palmistry and fortune-telling, were seen as contradicting Christian
norms. Their letters of safe conduct from the Pope, kings, and local powerholders were increas-
ingly regarded as fake. During the reform of charity by the Catholic Church and follow-
ing the publication in 1526 of Juan de Vives’ book, De Subventione Pauperum Sive de Humanis
Necessitatibus (On Assistance to the Poor), pilgrims were excluded from those entitled to charity
from the Church and local communities (Terpstra, 2013).

Perhaps the most important source of hatred against Roma arises from their perceived devi-
ant lifestyle. Vagabondage, homelessness, and vagrancy were perceived by the majority popu-
lation as characteristics of Roma. The visibility of Roma due to their different dress style, skin
colour, and different cultural and social practices, strengthened their association with behaviour
that was increasingly outlawed. The legislation against those perceived as ‘Gypsies’ was mostly
directed at their itinerant way of life. Although in certain cases the authorities distinguished
between those perceived as ‘Gypsies’ and those defined as vagrants and vagabonds, they were
placed under the same legal regimes. Hence, the criminalization of the ‘Gypsies’ served two
aims: controlling them and increasing the power of the emerging state over a specific territory
through greater regulation and laws (Dragomir, 2019; van Baar, 2011).

The criminalization of ‘Gypsies’ due to their perceived nomadism further increased concep-
tually and within the social imaginary through the distinction between those perceived as such
and the local populations. As Tumminelli (2016) puts it: “To declare oneself a Gypsy, therefore,
signified a life that was vagabond and tendentially criminal. To have a fixed and permanent home,
on the other hand, meant a life that was orderly, honest and, thus, Christian” (p. 19). The obses-
sion with Roma nomadism continues to this day. As Dragomir (2019) argues, “(w)hile the sev-
enteenth century was marked by the state’s aim to control movement, in the eighteenth century
the state changed its techniques to control and reform ‘vagrants’ under the guise of transforming
them into productive citizens” (p. 68).

Klaus-Michael Bogdal (2012) — author of a highly acclaimed book on the construction of
Romani identity in Western Europe — argues that through their categorization as vagabonds,
thieves and beggars, Roma were denied the status of a people:

The Roma could only be placed in the social structure of early modern societies on the
basis of a premise that had far-reaching consequences: the denial of their status as a people,
even a small one. If they were not a people, then they could be classified among the mass
of ‘vagabonds’ that existed outside and beneath the social hierarchy and who attempted to
survive through casual labour, begging and crime. Degraded to a band that merged with
the army of the vagrant poor — the ‘rogues’ and ‘vagabonds’ described by contemporary
sources — the Roma lost their special position as an ethnic group. Their lifestyle was now
interpreted within the discourse of social deviance and criminality and thus in a different
context to that of ethnic genealogy and typology.

(n.p.)

Thus, the social deviance of Roma was constructed through the denial of their status as a people
within the feudal social hierarchy.

The association of Roma with vagrants and vagabonds within the legislation of medieval and
modern states is exacerbated by several non-Roma academics who still make the case that Roma
do not exist as a distinct ethnic group but claim that they are historically a group of vagabonds
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and vagrants who developed their own language to escape authorities. These ‘theories’ are pop-
ularized by the Dutch scholars Anne Cottaar, Leo Lucassen, and Wimm Willems (see Lucassen,
Willems & Cottaar, 1998) and by some anthropologists — key among them are Marek Jakoubek
(see Budilova & Jakoubek, 2009) in the Czech Republic and Christian Giordano (see Giordano
& Boscoboinik, 2011) in Switzerland. A recently published book makes a similar claim already
in its title: The damned fraternitie: Constructing Gypsy identity in early modern England, 1500-1700
(Timbers, 2016).2

As ideas are not innocent and have consequences, even international organizations some-
times feel the need to mention nomadism as a characteristic of Roma, as did the Council of
Europe and the European Commission (2011):

The term ‘Roma’ is used—similarly to other political documents of the European
Parliament and the European Council—as an umbrella which includes groups of people
who have more or less similar cultural characteristics, such as Sinti, Travellers, Kalé, Gens
du voyage, etc., whether sedentary or not; around 80% of Roma are estimated to be
sedentary.

(n.p.)

Modern states have continued the historical tradition of controlling ‘the Gypsies’, depicted as
a social danger for society. The police may be the state institution that has historically con-
tributed the most to the reproduction of the image of Roma as criminal. Medieval scholars
have negatively depicted Roma. Sebastian Miinster described Roma as “born into vagrancy,
without a homeland, wandering from one country to another, living off goods stolen by their
women, and living as dogs, not caring at all about religion” (Solms, 1998, n.p., translated from
German). These types of descriptions and images have continually informed police practices, as
Leo Lucassen (1997) has shown. Reports from the police reveal that Roma have been the tar-
get of police surveillance, arrests, and abuses for centuries. In 1905, Alfred Dillmann published
the Zigeuner Buch, a manual for training police officers on how to deal with Roma. The book
contained 3,350 names and 650 cases describing persons labelled as Zigeuner. Seven thousand
copies of the book were printed and distributed. In Bavaria and Austria, it was still in use until
the 1950s. The book defined ‘the Gypsies’ both as an ethnic group and as people with a disor-
ganized way of life. In fact, as Lucassen (1997) noted, what was disturbing for the police was not
criminality but Roma’s “disorderly” (p. 41) way of life.

It is also important to note that in the post-World War II period in West Germany the
so-called ‘Gypsy’ registration files created during the Nazi era were transferred to postwar suc-
cessor agencies. The police’s and other authorities’ harassment of the Roma/Sinti population
remained routine. In addition, anatomical, anthropometrical, and linguistic research data gath-
ered by the Nazi regimes continued to be used in academic research and publications (Tebbutt,
1998, pp. 36—39). The German 1926 anti-vagrancy ordinance which enabled police to target
Roma was only repealed in West Germany in 1970 under pressure from civic groups. Experts
have expressed doubts that police changed their practices in dealing with Roma after that date
(Lucassen, 1997).

What can be done about it?

The general tendency is to address the issues identified above by insisting on education as a
universal solution. In general, when it comes to problems faced by Roma, education is seen as
the solution for almost everything. The general perception is that the majority population has
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to learn to become more tolerant and to learn something about Roma culture and traditions —
a folkloristic approach — while Roma must learn how to behave, maintain hygiene and, at
best, learn an occupation. We depart from this interpretation. While we value education as an
important long-term component of the set of measures to combat anti-gypsyism, we cannot
accept that ignorance and prejudice justify the violence against Roma systematically inflicted by
state authorities for centuries. In fact, we question the very content of the education currently
provided by European states.

Law enforcement officers, prosecutors, and judges are the by-products of the educational
systems of their countries. The lack of any relevant information about Roma in the mainstream
curricula, the lack of human rights and civic education, and the lack of anti-racism and anti-bias
training for criminal justice professionals represent significant shortcomings of the justice system
and society in general. These shortcomings should be fixed as a matter of urgency.

We believe that there is an urgent need to conduct an institutional and legal audit within law
enforcement agencies and the justice system to identify what exactly facilitates the infliction of
violence against Roma, what the mechanisms are that produce unequal outcomes for Roma
and non-Roma when it comes to sentencing, and to provide a complex set of measures and
policies to make sure that the justice system does not produce inequalities based on race or any
other unjustifiable ground. However, this audit should be part of the larger initiative to renego-
tiate the social contract between the state and Roma, as it requires a reimagination of Roma as
citizens endowed with rights and agency, and to establish institutions that defend these rights so
Roma are able to fully exercise and enjoy them.

Notes

1 Wetzell (2000) analyses the contribution of Ritter and other scientists to framing Roma as “asocial
primitives” and “hereditary criminals”, proposing their preventive internment in working camps and
sterilization as a genetic crime prevention measure ( pp. 220-230).

2 The book description on the publishers’ website is highly relevant: “the book argues that the construc-
tion of Gypsy identity was part of a wider discourse concerning the increasing vagabond population,
and was further informed by the religious reformations and political insecurities of the time. The
developing narrative of a fraternity of dangerous vagrants resulted in the Gypsy population being des-
ignated as a special category of rogues and vagabonds by both the state and popular culture.”
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The obsolescence of
‘police brutality’

Counterinsurgency in a moment
of police reform

Dylan Rodriguez

‘Police brutality’ and the reformist fever dream

The recent age-defining global revolts against anti-Black police violence have almost nothing
to do with ‘police brutality’. Rather, an old-and-new poetics of rebellion — the kind that
unapologetically urges burning the plantation, razing the settler presence, eradicating apart-
heid, and destroying colonizers, compradors, and slave masters if they refuse to evacuate — has
enlivened a lexicon of abolitionist confrontation with state power. Before, during, and after
the uprisings of 2020, the incisive, thoughtful, radical praxis of rebellion demystifies the fun-
damental legitimacy — not merely the brutality — of policing. The revolts were/are not against
police brutality, in the narrow sense, but rather against the prestige, cultural sanctity, and
state-valorized violence of the police as (at once) system/institution, uniformed soldier, occu-
pying force, and modality of being that is anti-social, psychotic, supra-human, and selectively
impervious to rule/restriction/law.

‘Police brutality’ thus remains a vastly overused and misused term. Police reform organiza-
tions, elected officials, academics, media pundits, celebrities, surviving loved ones, community
leaders, and various influencers continue to use this phrase when describing and criticizing
the physically vicious and often deadly actions of law enforcement.! To invoke police brutality
is generally to suggest that such atrocious police behaviours are violations of criminal or civil
rights law as well as transgressions against the protocols and policies governing police and sher-
iff’s departments (e.g., Cherry, 2021; Copblock, n.d.).

Yet, it is almost always the case that the acts in question are formally or effectively sanctioned
by both institutional policy and (criminal) law (Rodriguez, 2012). That is, the police behaviour
under scrutiny is almost never illegal, or for that matter, altogether abnormal.

Brutality implies an exception to the rule, a corruption of state power that besmirches an
otherwise sound (or at least salvageable) institution of social order. But what if such beliefs are
misled or fraudulent because the police actions in question are actually state-sanctioned, within
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policy, and thus ‘legal’? Correia and Wall (2018) argue that the generalized juridical sanction of
police violence:

highlights the pitfalls of the term, since what commonly goes by police brutality works to
demarcate between acceptable and unacceptable state violence, and therefore simultane-
ously works to legitimate all sorts of police violence that might not be deemed excessive
or illegal.

(. 217)

Further, as a descriptive journalistic, legal, and activist lexicon, ‘police brutality’ appeals to a
liberal fever dream of decisive reformability: the notion that adjustments to the policy, juridical,
and cultural apparatus of policing can magically morph it into an equitable, democratic, and
inclusive expression of state power.

This chapter concisely demystifies the limitations of the ‘police brutality’ concept by arguing
for a rigorous embrace of alternative keywords for abolitionist and other forms of engaged,
collective, scholarly activist praxis: police terror, counterinsurgency, and reformism, among others.
These terms, when defined and narrated properly, help to demystify the empirical and theoretical
problems with police brutality as a descriptive, analytical, legal, and reformist concept. Here,
I am working from an understanding of contemporary US policing as a narrative regime that
sustains asymmetrical domestic and hemispheric warfare, in significant part, through its capac-
ity to (1) discipline political imagination and (2) effectively normalize reformist agendas and
subjects as the critical deputies of police power in moments of radical crisis. A rigorous, radical
analysis of policing as a (state) violence of narrativity, I contend, challenges the assumptions and
ideological faith structures of liberal-to-progressive reformist frameworks that vest hope in the
possibility that police power can be separated from its foundations in anti-Blackness as well as
various forms of racial-colonial violence (including but not limited to conquest, occupation,
and the undeclared war of settler societies).?

Official ignorance as police power

As of this writing (April 2022), according to the best available empirical evidence, on-duty
police have consistently killed about 1,000 people annually in the United States since 2005
(Fatal Force, n.d.). Of these, a mere 121 instances resulted in the arrest of an officer for murder
or manslaughter, of which 95 reached a juridical conclusion (negotiated pleas or completed
trials). Only 44 resulted in a conviction, though such convictions were frequently for signifi-
cantly reduced criminal charges (e.g., manslaughter rather than second-degree murder). Annual
arrest rates for such deadly police acts hover between 1 and 2 percent.? The rate of fatal on-duty
police activity has remained consistent through the first two decades of the twenty-first century,
seemingly unaffected by increased media and investigative reporting, massive protest move-
ments, ever-present cellphone cameras, multiform rebellions against police authority, showcase
prosecutions of individual police officers, or implementation of localized police reform agendas
(see Fatal Force, n.d.). It is especially noteworthy that — against what seemed to be a shared,
if not prevalent, commonsense assumption by police reformists and various communities of
activists and scholars that the surge of the global movement against police violence in 2020
would at least temporarily reduce the casualties of such state violence — the number of civilians
killed by US police in 2021 was the highest in the 17-year history of the Washington Post’s Fatal
Force project, which culls available data from publicly available sources to assemble an empirical
archive on police violence from 2005 to the present (Iati et al., 2022).
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The flagship medical journal The Lancet frames fatal police violence in the US as a public
health crisis, stating that,

Current data on deaths from police violence are constrained by the limitations of govern-
ment-run vital registration systems. Vital registration data are often considered high quality
for cause of death estimation; however, vital registration systems can be biased. Considerable
evidence in the USA suggests government vital registration data under-report police violence.

(Sharara & Wool, 2021, p. 1240)

Placed in the broader context of contemporary state-proctored information technologies, the
absence of accessible, transparent state-reported data on civilian fatalities at the hands of police
suggests a comprehensive, systemic, active neglectfulness. While the modern information-gath-
ering apparatus of the US constantly culls, refines, and periodically weaponizes the personal data
of hundreds of millions of people in and beyond its national borders (see, e.g., Biddle, 2021),
it has developed no protocols for collecting or coordinating rudimentary factual evidence of
homicidal police actions.

Why are academic researchers, grassroots organizations, and investigative journalists the pri-
mary compilers of national data on the civilian casualties of police violence? Why do these inde-
pendent research efforts consistently have to navigate the obfuscation, unresponsiveness, and
apparent bureaucratic negligence and incompetence of state officials and police administrators?

Far from being a consequence of typical governmental dysfunction or a failure of will among
state (police) administrators, elected officials, or data bureaucrats, the evacuation of accessible,
coordinated data about the casualties of police violence composes an infrastructure of official igno-
rance. The state’s persistent deprivation and dis-coordination of such ‘official facts’ is a primary
technology of policing, especially as official ignorance plays a vital role in the state’s navigation
of the persistent, uneven crises of legitimation that shape the overlapping cultural, affective, and
ideological apparatuses of police power (Hall et al., 1978). Put another way, the legitimation of
police power relies on a broad institutionalization of plausible deniability. One concrete conse-
quence of this infrastructure of official ignorance is the state’s credible disavowal of any shared
evidentiary premise for national and local debates over the reform, defunding, and/or abolition
of police (Arango & Dewan, 2021; Jackman, 2021).

I am arguing that police power’s (self-)legitimation does not merely justify, normalize and
rationalize its gendered anti-Black and colonial violence: rather, the production of legitimacy
is itself already a primary, metastasizing form of such violence (Rodriguez, 2012). Knowledge
evacuation, factual non-accountability, and unarchiving are not failures of the state or police
bureaucracy, they are infrastructures of police power that actively produce the epistemic and
ideological contours of a political culture that thrives on disappearing, concealing, and obscur-
ing the evidence of everyday police terror and its various forms of atrocity. Defining this capa-
cious, cross-institutional, shared protocol of non-accounting as a vital component in a larger
infrastructure of police terror further reveals the conceptual and explanatory limitations of
police brutality.

The limits/obsolescence of ‘police brutality’

The targeted casualties and asymmetrical suffering created by police violence are part of a
historical totality of police terror, an archive of targeted atrocity that is inseparable from global
and regional formations of racial capitalism (Schrader, 2019; Seigel, 2018; Robinson, 2020).
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By way of example, the late nineteenth- and early twentieth-century transformation in US
regimes of surveillance and bodily discipline exerted over Black people structured juridical
and political-economic shifts that established the foundations for modern police power. The
formal disestablishment of chattel racial slavery included cultural and systemic re-articulations
of anti-Black plantation/chattel power through institutionalizations of ‘emancipation’ (Woods,
2017). Numerous slave plantations were repurposed as sites of carceral convict leasing and
debt sharecropping, while the social-legal order of slavery transitioned into gendered apart-
heid after the Tilden-Hayes Compromise of 1876 re-empowered (and re-armed) the former
Confederates and radically undermined (and dis-armed) the brief, surging renaissance of Black
Reconstruction throughout the South (Du Bois, 1963; Haley, 2016). Concurrently, white male
volunteer slave patrols morphed into apartheid white citizens’ militias. At the dawn of the twen-
tieth century, these militias evolved into what would become the foundations for modern police
(Correia & Wall, 2018; Hadden, 2001).

Throughout the half century following the nominal abolition of plantation slavery, the logic
of anti-Black state/social surveillance and militarized policing did not fundamentally recede — it
expanded. The social and institutional practices through which this logic was exercised under-
went multiple cultural shifts, experimental political and legal reforms, and logistical transforma-
tions. A vast archive of scholarship within and beyond African American, Africana, and Black
Studies — from W.E.B. Du Bois and Ida B. Wells-Barnett onward — suggests that intense anti-
Black state and state-condoned violence constituted the post-emancipation period of national
reform and that logics of anti-Blackness at the turn of the twentieth century permeate cultural
and institutional domains that define the emergence of modern police power (Du Bois, 1963;
Wells-Barnett, 2014).

When examined in historical continuity with prior and co-existing forms of statecraft and
(anti)social formation, contemporary regimes of policing, within and across their anti-Black,
racial-colonial, queer and transphobic, ableist, misogynist global iterations, do not generally
engage in ‘police brutality’. Between border patrol agents on horseback terrorizing Haitians,
the Los Angeles Police Department’s weaponization of gang injunctions, and the Baltimore
Police Department’s abortive attempt to implement total aerial surveillance of city residents,
and other recent-to-long historical examples, police power constantly blurs the limits of
legitimacy, law, and standard operating procedure (see ACLU, 2021; Queally, 2020; Sullivan
& Kanno-Youngs, 2021). The growing North American and global movement focused on
Missing and Murdered Indigenous Women and Girls (MMIWG) identifies police negligence —
an often under-discussed form of police violence — as a primary cause of ongoing gendered
colonial atrocity. While some strains within the MMIW G movement continue to advocate for
improved police responsiveness and investigation, many survivors and loved ones state defini-
tively that “ultimately, Indigenous women do not matter to the police and are not worthy of
the police’s time and effort” (National Inquiry into Missing and Murdered Indigenous Women
and Girls, 2019, p. 101).

Such state violence, even on the rare occasions when it is curbed by its own unconsti-
tutionality and illegality, melts brutality into targeted, everyday normality for those targeted
by the historical logics of anti-Black criminalization, apartheid (Jim Crow) segregation, and
colonial/white supremacist property (see Haley, 2016; Skalicky & Davey, 2016; Yancy &
Jones, 2013).

The common use of the phrase ‘police brutality’ reflects a contemporary cultural lexicon
that tends to substitute catchphrases for substantive, sober analysis (Rodriguez, 2021b). While
there are periodic exceptions to the generic, sloppy use of this concept in public discourses, it
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is nonetheless possible to identify four of the intertwined assumptions that generally cohere the
explanatory structure of police brutality as an everyday notion:

(1) That the violent behaviours identified as police brutality are, in fact, illegal acts and/or
infringements of specific rules of conduct that can be resolved through reforms and inno-
vations of jurisprudence and/or institutional policies (see, e.g., Harmon, 2008). Further,
that police brutality does not encompass forms of violence, harm, and suffering created by
police negligence.

(2) That police brutality is fundamentally a problem of misconduct and criminal behaviour
by individual police officers or identifiable groups of officers; culpability is best addressed
through individual criminal prosecutions (see the protocols for addressing law enforce-
ment misconduct, particularly the section on investigations and prosecutions by the US
Department of Justice, Civil Rights Division (n.d.)).

(3) That the violation, public betrayal, and harm created by police brutality can be grieved,
redressed, and/or corrected in part (or at all) through existing judicial and institutional
mechanisms such as citizens’ complaints, coronial inquests, whistleblower grievances, inter-
nal investigations, in addition to criminal prosecutions of individual police officers (see,
e.g., Merkl and Holder Jr, 2021).

(4) That it is possible to reduce or even eliminate police brutality through the implementation
of reform measures that include bias and diversity training, changes in recruitment and hiring
practices, increased use of body cameras, and revisions of use of force policies (e.g., eliminating
specific chokeholds), among other institutional adjustments (Brenes, 2021; Rodriguez, 2019).

Contrary to these and other assumptions, many (if not most) of the acts described as police bru-
tality are neither illegal nor altogether abnormal (see the National Institute of Justice, 2020) and
especially so in relation to policed communities (for a critical overview of the normalization of
police violence see Stinson, 2022). The conceptual integrity of the term further erodes when
accounting for legal concepts like qualified immunity, which effectively grants police breathtak-
ing entitlement to engage in various forms of torture, maiming, and deadly violence (Chung
et al., 2020). Perhaps most importantly, police brutality fails to encompass the overwhelming
historical totality of targeted casualties and lived atrocities induced by officers who act within
the parameters of the law and institutional policy: enacting the historical mission of police
power includes the reproduction of anti-Black chattel and apartheid sociality, domination of
workers, punitive control of borders, and protection of private property, especially under terms
of anti-Black corporate, white supremacist, and colonial ownership.

Cedric Robinson (2020) offers a corrective to this malformed dependence on the concept of
police brutality when he identifies ‘police terror’ as a symbiotic historical corollary of ‘racialism’
in his classic text Black Marxism. He conceptualizes police terror as a description of the foun-
dational and historically persistent relations of warfare and violence enabling the rise of racial
capitalism as a social, economic, and symbolic/cultural order. Robinson’s (2020) historical anal-
ysis of the post-Civil War US includes a description of the ensemble of historical power within
which policing plays a central role:

Complemented by the terror [emphasis added] of state militias, company police, and
security agents, the persistent threats of immigration controls, the swelling ranks of reserve
labor, racialism was reattired so that it might once again take its place among the inventory
of labor disciplines.

(pp. 188-189)
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For Robinson (2020), it is “terror” rather than brutality or even violence that indexes the emer-
gent modernity of US policing as a regime of anti-Black chattel and carceral power. Beyond
police brutality, there is a condition of targeted ferror that defines the reign of modern US law
enforcement in relation to segregated, displaced, and otherwise targeted populations: unhoused
people, sex workers, undocumented border crossers, Indigenous land and water protectors, and
of course Black people generally, as anti-Black policing consistently negates class privilege and
persists among ‘diverse’ police forces.

Terror lingers, moves, leaks, and permeates. It invades, deforms, and damages physiology,
genealogy, imagination, and access to futurity while undermining the collective capacity to
manifest personhood and shared autonomy (peoplehood). A protracted conceptual, practical,
poetic, and theoretical centring of police terror may help to constructively obsolete (or at least
demystify) ‘police brutality’ as the primary organizing rhetoric and a keyword for collective
mobilizations of critical, insurgent, and abolitionist responses to the asymmetrical domestic
warfare waged by the modern US state.

Lessons from the counterinsurgency field manual

Dwelling in the long historical, real-time archive of police terror can induce a dynamic approach
to studying and responding to the technologies, rhetorics, and institutional rituals of counter-
insurgency that constantly attempt to (1) neutralize radical critiques of and movements against
police terror, while simultaneously (2) empowering, fabricating, and/or materially endorsing
ensembles of liberal reformism that reproduce the legitimacy of police power by compartmen-
talizing its terror as a fixable brutality.

Here, I am especially concerned with how various institutional responses to the global upris-
ings of 2020 openly expropriate the language, thought, and creativity of Black radical, aboli-
tionist, revolutionary, and anti-colonial movements as part of an emergent cultural ensemble
of counterinsurgency. The symbolic, aesthetic, pedagogical, and other cultural productions of
counterinsurgency attempt to domesticate the lexicons of revolt in what can be understood as
a strategic reformist conquest of ideas and imagination, knowledge and language, pedagogy and
aesthetics.

Published in 2006, the US Army and Marine Corps Counterinsurgency field manual (also
known as US Army Field Manual 3-24) frames a variety of strategies and methods for pacifying
resistance to US militarism, invasion, settler-colonial occupation, and empire. While much of
the text is concerned with developing boots-on-the-ground protocols for neutralizing insur-
gencies against US occupation and “integrating civilian and military activities” (US Army and
Marine Corps, 2006, ch. 2), it also foregrounds “The Learning Imperative” as a primary tech-
nology of pacification. Field Manual 3-24 suggests that opening “channels of discussion and
debate” between US military officers and occupied community members will:

encourage growth of a learning environment [emphasis added] in which experience
is rapidly shared and lessons adapted for new challenges. The speed with which leaders
adapt the organization must outpace insurgents’ efforts to identify and exploit weaknesses
or develop countermeasures.

(US Army and Marine Corps, 2006, ch. 7, p. 9)

Read within and against its own textual and strategic grain, Counferinsurgency seems to be as
applicable to the political geographies of the United States as it is to any territories occupied
or otherwise directly impacted by a US military presence. Stuart Schrader (2019) provides a
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rigorous historical context for apprehending this strategic and tactical mobility, showing how
an influential bloc of “security experts” worked from the 1950s through the 1970s to trans-
form “the counterinsurgency program of police assistance to Third World countries, into a
key instrument of domestic policy” (p. 8). The flow of counterinsurgency is dynamic, global
and relentless — which is to say that its formation as a global modality of the US empire is as
‘national’ as it is transnational in its geographies of power/violence.

I read Field Manual 3-24 as a text that shapes the contours of counterinsurgent domes-
tic warfare, in continuity with the long legacies of the FBI’s Counterintelligence Program
(COINTELPRO) among other containment, surveillance, and liquidation measures under-
taken by the US state against Black liberation movements, the American Indian Movement,
the Communist Party, Puerto Rican Independentistas, and various US-based revolutionaries
(Churchill & Vander Wall, 1990). Counterinsurgency departs from COINTELPRO, however, by
adopting an even more expansive approach to asymmetrical warfare and civilian pacification.
While it retains the broad objective of slowing and neutralizing militant opposition to and
revolt against US police/colonial power, the field manual foregrounds interdisciplinary methods
of solicitation, selective empowerment, and reform, placing strategic emphasis on piecemeal
changes to economic, governmental, and schooling infrastructures.

Counterinsurgent reformism, in this instance, is a composite within the aforementioned
infrastructure of police legitimation: notably, Field Manual 3-24 openly affirms that “Legitimacy
Is the Main Objective” (US Army and Marine Corps, 2006, ch. 1, p. 21). Counterinsurgency’s
civilian pacification mandate includes an aspirational perversion of Gramscian hegemony:
“counterinsurgents achieve [pacification] by the balanced application of both military and non-
military means” (US Army and Marine Corps, 2006, ch. 1, p. 21). Accounting for the fact that
hegemonic consent is not possible under conditions of conquest, occupation, incarceration, or
displacement, the strategic goal of legitimacy — a term that must be distinguished from both
hegemony and consent — relies on reformism as a technology of policing.

Field Manual 3-24 outlines a strategy of reformist triage that ostensibly addresses the material
conditions underlying occupied/policed peoples’ revolts:

[K]illing insurgents — while necessary, especially with respect to extremists — by itself can-
not defeat an insurgency. Gaining and retaining the initiative requires counterinsurgents to
address the insurgency’s causes through stability operations as well. This initially involves
securing and controlling the local populace and providing for essential services. As security
improves, military resources contribute to supporting government reforms and reconstruc-
tion projects.

(US Army and Marine Corps, 2006, ch. 1, p. 3)

This passage extends a strategic narrative that draws lessons from the US state’s protracted,
multi-front response to Black radical, liberation, and revolutionary movements during the mid-
to-late twentieth century.

Contemporaneous with this expansion of police power and infrastructure, a counterinsur-
gent nonprofit industrial complex was crystallizing through the shared, crisis-driven brainstorm-
ing of philanthropic foundation executives, liberal community leaders, police administrators,
and elected officials across the United States (Gilmore, 2017; Rodriguez, 2017; Wolch, 1990).
Robert Allen’s durable 1969 study, Black Awakening in Capitalist America, shows how a coa-
lescence of philanthropists, state officials, academics, community-based reformers, and other
counterinsurgent actors played a central role in institutionalizing the suppression of domestic
Black radicals and revolutionaries during the late 1960s and 1970s (Allen, 2017). In fact, Field
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Manual 3-24 overtly endorses such an ensemble of pacification, stating that counterinsurgency
must typically “adopt different approaches to address each element of the insurgency”, includ-
ing co-opting certain parts of occupied communities through “economic or political reforms”,
while accepting the fact that “fanatic combatants will most likely have to be killed or captured”
(US Army and Marine Corps, 20006, ch. 1, p. 13).

The uneven success of recent grassroots efforts to defund and redistribute police budgets has
been accompanied by a growth of community-centred debates about how to create real-time
abolitionist infrastructures of community safety.®

A developing soft counterinsurgency has met these efforts with a proliferation of police
reform agendas that attempt to recalibrate and restabilize the institutional legitimacy of polic-
ing in the United States — see, for example, the George Floyd Justice in Policing Act 2021,
also McGreevy (2021) and Eder et al. (2021). Informed by the historical blurring of global
war-making, domestic policing, and reformist reaction, the dynamic expansion of counter-
insurgency as a technology of early twenty-first-century policing has increasingly deputized
liberal-to-progressive activists, elected officials, academics, students, nonprofit community
organizations, social and health care workers, and other non-police actors to reproduce and/
or re-legitimate police power by naturalizing reformism as the horizon of political imagination
as well as the paradigmatic focus of pragmatic “social justice” agendas — this reformist episteme
forms the dynamic precondition for sustaining the historical regime of police terror.

Echoing Geo Maher’s (2021) assertion that “police reform [has] been largely successful in its
own task: to legitimize the police” (p. 73), Schrader (2019) considers how such reforms have
historically “aimed to bolster the legitimacy of the institution and rehearse new modes of reg-
ulating and producing social order” (p. 35). A stream of counterinsurgency thus works through
both ‘reform’ and ‘reformism’, terms that are often conflated but which require rigorous prac-
tical and conceptual differentiation.

It 1s useful to define ‘reform’ as a logic of institutional manoeuvring rather than a discrete
agenda or desired institutional outcome. Reform is an approach to limited institutional change
that concedes the existence of prevailing social, economic, political, and/or legal systems,
including those organized through the power of anti-Black, racial-capitalist, colonial, apartheid,
and other violently oppressive (anti-)social forms. Agitating for reform within such systems
entails identification and adjustment of relatively isolated aspects of their operation, often for
the announced purpose of increasing (perceptions of) access and equity in their administra-
tion and everyday functioning: for example, voting/civil rights, police training and hiring, and
criminal justice policy (e.g., the emblematic Obama-era reform of sentencing guidelines for
crack cocaine possession) are prototypical areas of emphasis for reform efforts (Gotsch, 2011).
In many cases, the purpose of reform is in fact to protect political, economic, and cultural sys-
tems against collapse, whether threatened by internal contradiction and dysfunction or external
forces of opposition.

‘Reformism’ on the other hand, is a militant ideological and political commitment that is often
sanctioned by a combination of state power and the regimes that constitute gendered racial
capitalism, including those encompassed in the formation of the nonprofit industrial complex
that Allen (2017) so carefully chronicled. Reformism militantly stakes the claim that the cul-
tural, economic, and political ensemble of an existing order ought fo be protected, legitimated,
and sustained rather than transformed, abolished, or creatively disrupted. As a defence of the
existing material and epistemic order, the reformist position tends to passively and/or actively
criminalize and endanger people, communities, and movements that seek fundamental — that
is, radical, abolitionist, anti-colonialist, or revolutionary — change to an oppressive arrange-
ment. As Erica Edwards (2012) has shown, certain reformist traditions pivot on gendered racial
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performances of gendered (Black) respectability, inducing troubled convergences with cultural
logics of commodification and racial fetish as well as entrepreneurial (neoliberal brand-building)
opportunism. Finally, and perhaps most importantly, reformism attempts to delimit the imagi-
native horizon of political possibility to that which is seen as practical and achievable within the
protocols and power relations of existing institutional forms.

Under the conditions of anti-Black policing and asymmetrical domestic war, ‘reform’ at best
functions as a method of casualty management, while ‘reformism’ works as a primary pedagog-
ical, political, and cultural form of counterinsurgency against those undertaking radical, abo-
litionist, revolutionary, and liberationist projects of community, collective power, and futurity.

From liberal carceral horizons to civilizational abolition

Reformist counterinsurgency cultivates liberal carceral horizons. By this, I mean aspirations of
social change that already presume the institutional existence and necessity of police power (and
its criminological, carceral complements: jails, prisons, and borders) as a foundation of sociality
itself. Yet, horizons are a matter of interpretation and imagination; they are projected, narrated,
and fantasized; horizons are political art, cultural praxis, and a collective abstraction of space that
takes place within regimes of spatial endangerment. Hence, there is plenty of room to engage
in meaningful and creative collective praxis that poses the notion of liberal carceral horizons
as a problem of the first order, that is, as an insidious accomplice to police terror rather than
aspirational liberation from it.

Perhaps a practical focus on the overlapping problems of police terror and reformist coun-
terinsurgency can nourish a deeper understanding of the crisis in our midst. Confronting anti-
Black, white supremacist, and colonial state violence means departing from conversations and
debates about ‘brutality’ and developing creative, community-informed, abolitionist solutions to
along historical condition that is only sustainable through the constant creation of asymmetrical
casualties, suffering, and mourning. Amika Tendaji, a co-founder of Ujimaa Medics in Chicago,
speaks to the urgency of radically confronting this normalized condition when she asserts “my
liberation is bound up with yours. Solidarity is necessary for us to move forward. For Black
folks, help is not coming, and the closer you are to Black, the less help is going to come”.¢

Following Tendaji, I have argued that reformism is a primary, political and cultural vehicle of
contemporary counterinsurgency against abolitionist, Black radical, anti-colonial/decolonizing,
and other forms of collective movement and liberated life. Reformism takes shape through a
flexible, changing ensemble of institutions, cultural forms, aesthetics, and political rituals that
often steal the language, energy, and ideas of activists and community organizers to domesticate,
commodify, and absorb them (and their communities) into processes that undermine the capac-
ity to fundamentally change relations of domination and power. The narratives, propositions,
seductions, and ongoing grift of liberalism and progressivism are the front lines of domestic
counterinsurgency in the United States and elsewhere. Every single one of us who cares about
liberation from civilizational warfare in all its forms must accept the responsibility of severing
our attachments to this counterinsurgency.

Notes

1 By way of example, note the pervasiveness of ‘police brutality’ in the rhetoric, agendas and mis-
sion statements of organizations like Campaign Zero (https://campaignzero.org/) and October 22
Coalition to Stop Police Brutality, Repression and the Criminalization of a Generation (https://
www.october22.org/) as well as the June 1, 2020 House of Representatives Resolution 988 (116th
Congress) “Condemning all acts of police brutality, racial profiling, and the use of excessive and
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militarized force throughout the country” (https://www.congress.gov/bill/116th-congress/house-
resolution/988/text). Nonprofit and community organization leaders, media pundits, academics,
celebrities and various social media influencers also commonly use the phrase across media platforms
as a catch-all term; see “Van Jones On George Floyd, Police Brutality, & What Comes Next,” Conan
on TBS, June 1, 2020, accessed June 2020 at https://www.youtube.com/watch?v=62opaXeyWZY;
Deon J. Hampton and Janelle Griffith, “Minneapolis activists, community leaders say Chauvin's con-
viction hasn't altered their missions,” NBC News, April 21, 2021 accessed July 2020 at https://www.
nbcnews.com/news/us-news/minneapolis-activists-community-leaders-say-chauvin-s-conviction-
hasn-t-n1264865; Jessica Guynn, “BLM influencers: 10 Black Lives Matter activists on Facebook,
Instagram, TikTok and Twitter you should follow,” USA Today, February 2, 2021, accessed July 2021 at
https://www.usatoday.com/in-depth/tech/2021/02/02/black-lives-matter-blm-facebook-instagram-
tiktok-influencers-john-legend/4014707001/; Bryan Alexander, “Kanye, Banksy, Drake and more
stars take action following George Floyd's death,” USA Today, May 31, 2020, accessed June 2020
at https://www.usatoday.com/story/entertainment/ celebrities/2020/05/31/george-floyd-celebrities-
speak-out-chrissy-teigen-gives-bail-money/5301522002/; and Brian Resnick, “Police brutality
is a public health crisis,” Vox, June 1, 2020, accessed July 2020 at https://www.vox.com/science-
and-health/2020/6/1/21276828/pandemic-protests-police-public-health-black-lives-matter.

2 For a useful definition of anti-Blackness see Jung and Costa Vargas (2021); on racial-colonial power,
see Rodriguez (2021a) and Olutola (2020).

3 The work of criminologist (and former police officer) Philip M. Stinson (Bowling Green State
University) is likely the most widely cited, comprehensive source of information regarding on-duty
police killings and subsequent criminal prosecutions of police officers for murder or manslaughter.
Stinson’s Henry A. Wallace Police Crime Database compiles data on 13,214 criminal arrests of (non-
federal) police officers between 2005-2016 (www.policecrime.bgsu.edu/). The Police Crime Database
serves as a primary source for numerous investigative reports and academic research articles, including
recent, widely read pieces such as Dewan (2020), Berman (2021) and Thomson-DeVeaux, Rakich,
and Butchireddygari (2021).

4 While the vast and growing critical interdisciplinary and transdisciplinary scholarship on policing and
police violence exceeds a simple citation, a few standout works are worth mentioning. These include
Hadden (2001), Williams (2015), Correia & Wall (2018), Maher (2021), Schrader (2019), Seigel
(2018), Neocleous (2021) and Vitale (2018).

5 On successful police defunding campaigns, see Levin (2021); on abolitionist forms of community safety,
see Critical Resistance (2003) and the Website, Don’t Call the Police: Community Based Alternatives
to Police in Your City, Accessed January 2022 at https://dontcallthepolice.com/about/

6 See “Mutual Aid is a People’s Movement,” American Studies Association Freedom Course (roundta-
ble), May 4, 2020 at www.youtube.com/watch?v=pZwz71G_I9U; also see Ujimaa Medics website at
www.umedics.org/.
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13
Army of the rich

Emmy Rakete

I saw a cop today, actually. A man in a uniform, standing around on a street corner in Central
Auckland. He wasn’t doing anything in particular that I could see. Maybe he was talking
half-heartedly into a walkie-talkie or scrolling through some kind of notebook app on his
phone. In this situation, the point of the cop’s existence is not immediately clear. In others,
such as during the 2018 community effort to shut down the New Zealand Defence Industry
Weapons Expo, the purpose of the police starts to become more apparent. In defence of the
arms dealers profiteering from imperialist wars, a squadron of police officers bounced my
head off the pavement and threw me into the back of an overloaded paddy wagon. What was
the relationship between these two moments — the bored uniformed figure standing around
doing basically nothing, and the armed enforcers of a distant billionaire class? Which one is
the ‘real’ cop?

The question of how to know what is real has always confronted philosophers. The Buddha,
for instance, argued that all earthly phenomena are transitory and that the world is therefore
a kind of illusion, Samsara, in which all beings are trapped until they attain enlightenment
(Choong, 1999). Karl Marx (1990), a philosopher at least as significant as the Buddha, also
contributed to the debate about our ability to perceive reality with his concept of commodity
fetishism. In market relations, Marx (1990) says, we perceive a commodity being exchanged for
a quantity of money equivalent to that commodity’s price. What this perception conceals is that
the price of the commodity is determined not by the hand of God but by the human labour
that went into producing it (Marx, 1990). Market relations only appear to our senses as relations
between lumps of cash and commodities. In reality, they are relations between human beings,
between human beings who command and are commanded, who exploit and are exploited
(Lenin, 1977). Marx’s approach uses materialist analysis of the relations of production — the
economic relations that define the conflict between the capitalist and working classes — to peel
back the form of appearance and focus not on how something looks but on what something
does. The only way to understand what we perceive is by analyzing it. Accepting the form of
appearance of things means risking remaining trapped in the world of illusions.

‘When we look at the New Zealand Police, we see a lot of things. Like any act of perception,
dozens of details skitter across the surface of our eyes. The police website lists the organization’s
so-called values — professionalism, respect, integrity, commitment to Maori and the Treaty,
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empathy, valuing diversity (New Zealand Police, n.d.-a). The organization also reports that it
is seven times more likely to use violence against Maori people (New Zealand Police, 2021b).
The police were also found to be racially profiling and illegally photographing Maori children
to build an intelligence database (Hurihanganui, 2021). The Police Commissioner spoke at
a memorial for George Floyd, murdered in the United States of America by police (Coster,
2020). How do we make sense of these disparate facts? Just what are the cops, and what is their
purpose? As with Marx’s commodities, the form of appearance taken by the cops in upbeat
press releases and sombre speeches will not be sufficient for us to understand the organization
or its members. To know what the cops are, we must understand what they do and understand
their role in the economic relations that have made up the history of colonization in Aotearoa.'

Relations of production

The point of Marxist analysis is that it lets us understand society as a machine for making the
things that society needs. When Marx summarizes his theory of society, he argues that “[ijn
the social production of their existence, men? inevitably enter into definite relations, which are
independent of their will, namely relations of production appropriate to a given stage in the
development of their forces of production” (Marx, 1977, p. 20). These relations of production
are made up of the various roles which one can play in the process of making the things neces-
sary for society to go on existing. Capitalist society has relations of production with which we
are all by now very familiar — we sell our labour power to an employer and in return receive a
wage; for their part, our employers extract surplus value from our labour and pocket it in the
form of profits. The spark in Marxist analysis, the thing about Marxist analysis that keeps on
exploding over and over and over again, is that these relations are not set in stone. The relations
of production live in history just as we do. As societies change, as the forces of production
develop, new relations of production can emerge (Marx, 1990).

From the point of view of production, the history of Aotearoa is a grand drama, a heart-
breaking tragedy, and a cataclysmic horror. To explain the history of this place, we need to
understand the relations of production that have existed here at various points in time. In the
pre-colonial era, Maori society was organized in a communist manner. Historians and ethnog-
raphers have been loath to concede this point, their chief representative being the economic
anthropologist Raymond Firth. Firth’s Primitive® Economics of the New Zealand Maori (2012)
is a foundational text in the study of Aotearoa’s economic history, albeit a flawed one. Firth
intends to describe how Maori people traditionally produced the things they needed, and to
explain the relations of production in Maori society. His merely descriptive work is reliable and
even valuable — Firth lived in a remote Maori community and accurately recorded how that
community produced food, clothing, and shelter. It is his explanation of how these processes
fit together that fails utterly, but even Firth’s failure is informative.

Friedrich Engels (1902), writing about pre-colonial societies, describes them as communist
for three reasons: because there is insufficient surplus production for a ruling class to expropri-
ate, because the means of production are owned in common, and because goods are distributed
and consumed based on need. Throughout his work, Firth repeatedly asserts that Maori society
was essentially capitalist. However, in making this argument, Firth constantly demonstrates that
Maori society fits Engels’ definition of a pre-colonial communist society. For example, Firth
(2012) observes the stockpiling of kiimara for the off-season and describes this as the creation
and storage of surplus wealth. However, this kiimara was stored precisely because it was not
surplus: this food was stored to be consumed because the pre-colonial process of production
produced only enough to meet people’s needs and little more. In another section, Firth (2012)
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observes that family groups had their own plots of farming land to which they had usage rights,
and concludes that Maori society recognized private property. What Firth does not elaborate
upon is that every family had the right to farm on tribal lands, land itself being recognized as the
collective property of the tribe to which all had a common right. Finally, on the topic of the dis-
tribution and consumption of goods, Firth is unable to even put forward an argument to coun-
ter Engels. Tongue-tied, Firth (2012) can only offer up the contradictory statement that “[i]t
would be incorrect to picture the Maori distributive system as an idyllic kind of communism,
but it is true that the manner of apportionment of goods [...] bore direct relation to the needs
of the people” (p. 280). It would be incorrect to call Maori society communist, he says, but it
does look and work exactly like communism.

I have gone to such lengths to describe the relations of production of Maori society because
they are fundamentally different to those of British society in the colonial era. Massive surplus
production was visible in Britain, buoyed by the extractive industries the Empire had estab-
lished throughout its colonies. The means of production were concentrated in the hands not
only of the capitalist class, but specifically of the British capitalist class, cementing a racial and
class hierarchy which concentrated wealth and power in the imperial core. Finally, the things
people needed to survive were distributed not based on need, but in the form of commodities,
which had to be purchased using wages earned by submission to exploitation in the labour
process. These are not just different ways of organizing society, but mutually incompatible ways
of organizing society.

Driven by a looming economic crisis and its large population of surplus labourers, the
British capitalist class recognized the colonization of Aotearoa as a way of forestalling disaster.
By exporting its surplus population to the colony, the British capitalist class could not only
open up new lands for profitable production but also rid itself of its increasingly discon-
tented and militant excess workers (Poata-Smith, 2001). The only barrier to this plan was the
fact that this land was already inhabited, already integrated into the relations of production
of Miori society. In Aotearoa, the earliest periods of contact between Maori and Pikeha*
did not involve an immediate and revolutionary transformation in the mode of production.
Maori continued to produce goods as they always had, with communal participation in the
labour process and distribution of goods according to need. However, it rapidly became clear
to Miori that the relatively advanced British technology presented an opportunity to those
tribes which were able to acquire it. Of particular interest were metal tools, cloth, pigs and
potatoes. By the time of Captain James Cook’s second visit to Totaranui in 1773, Maori
tribes in the area eagerly traded for British technology. By his third visit, Cook found that
local tribes were travelling to the region for the opportunity to trade — and significantly, were
specifically producing goods for the purpose of selling them (Walker, 2004). This dynamic
was replicated across Aotearoa.

In his history of capitalism in Europe, Marx had already described such a moment of impact.
Because capitalism had developed out of prior, non-capitalist modes of production, there has
to have been a moment in which the common ownership of the means of production was
turned into private ownership. This process, which Marx (1990) terms primitive accumulation,
is “the historical process of divorcing the producer from the means of production. It appears as
primitive because it forms the prehistoric stage of capital and of the mode of production corre-
sponding with it” (p. 875). In English history, Marx (1990) argues, primitive accumulation was
waged throughout the fifteenth and sixteenth centuries as the power of the feudal aristocracy
was broken up and the free common lands enclosed and privatized. The early period of contact
between Maiori and Pakeha could not serve as a lasting model for economic relations because
it required leaving the tribal communist mode of production intact. In Aotearoa, for capitalism
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to live, Maori society had to die. Thus, primitive accumulation here took the form of coloni-
zation. We will now discuss this process and the role that the New Zealand Police play in it.

Colonialism

The practical question facing the capitalist class in Aotearoa was this: how do you create capi-
talism in a place which is currently communist? Marx notes with clear amusement the failure
of a British colonist to successfully establish a commercial farm in Australia. This aspiring farm
owner had conceived of capitalism as a matter of material, and so had dutifully shipped to the
colony both seeds, his means of production, and workers, his source of labour power. However,
upon arriving, the workers simply left to become independent subsistence farmers. The error in
the colonist’s reasoning, Marx argues, is that capitalism is not things. It is a social relationship, a
relationship of domination between capitalists who have exclusive control of the means of pro-
duction and workers who have no other options than to sell their labour power (Marx, 1990).
Unless workers are dispossessed of the means of production, unless capitalists have exclusive
control over those means, the capital relation does not exist. The establishment of the capital
relation in Aotearoa progressed according to two stages. Marx (1990) describes these stages in
his history of the relationship between capital and labour, terming them the formal and real
subsumption of labour by capital.

Formal subsumption

The formal subsumption of labour by capital describes the process of contact between capitalist
and pre-capitalist relations of production. It occurs throughout history, either when capitalist
societies begin to subsume pre-capitalist societies or when capital independently emerges in
pre-capitalist societies. In the process of formal subsumption, capital discovers a pre-existing
labour process which operates according to its own relations of production. Capitalists can
insert themselves into the pre-existing process of production, but, at this stage, lack the ability to
reorganize production. Capital does not directly control the labour process but is able to exploit
the production of commodities which occurs there, in the process growing in magnitude and
increasing the power of the capitalist class. Thus, while the form of pre-capitalist production is
preserved, the relations of production begin to transform as the capitalist class establishes itself
as the ruling class (Marx, 1990).

We can clearly see this process playing out during the initial stages of colonization. The
British capitalist class was acquiring goods produced by Maori according to the ordinary pro-
cess of production of Maori society, and while this class did not have control over the relations
of production, it had successfully inserted itself into them. Miori had not become a dispos-
sessed proletariat, and the capitalist class did not possess exclusive ownership of the means of
production, but Maori production was increasingly coming to be carried out for the benefit
of British capitalists. As the settler population increased, particularly in population centres like
Auckland, the colonial system relied on Maori agricultural production to survive (Mackintosh,
2021; Walker, 2004). The subsumption of labour by capital was, at this stage, only formal.
Nonetheless, the subsumption had begun to occur.

Real subsumption

The real subsumption of labour by capital describes the transformation that occurs when the
capitalist class becomes the dominant power, and capitalism the dominant mode of production.
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At this point, the pre-capitalist process of production on which the formal subsumption was
premised has been rendered obsolete. In its place, the capitalist class is able to reorganize the
process of production according to its own interests, destroying the pre-existing relations of pro-
duction. To achieve real subsumption, the capitalist class must secure its exclusive control over
the means of production, requiring it to expropriate these means and convert them into its pri-
vate property. Thus dispossessed, the newly created proletariat is obliged to sell its labour power
to the capitalists to survive, submitting to exploitation in the labour process (Marx, 1990). The
formal subsumption of labour by capital is only a prelude, a premonition of the horror yet to
come. Because the real subsumption of labour by capital is premised on primitive accumulation,
in Aotearoa it could only be carried out through the blood-drenched process of colonization.

In Aotearoa, the name given by history to this period is a matter of some debate. Names
such as the Maori Wars, the Anglo-Maori Wars, the Land Wars, the New Zealand Wars, and
others have been proposed. O’Malley (2019) proposes the New Zealand Wars as the most
nuanced description of the half-century of bloodshed that would follow the signing of Te Tiriti
o Waitangi in 1840. As a Marxist who understands control over land as the basis of class struggle,
and as a Miaori person who understands our relationship to the land as the primary spiritual
orientation human beings have to our planet, I prefer to use the term ‘Land Wars’.

The Land Wars

As the British ‘settler’ population of Aotearoa increased, it became clear to the colonial admin-
istration that greater land holdings would be required. Before 1840, land sales to Pakeha were
essentially unregulated, with the legitimacy of many of these being extremely suspect. The 1840
Tiriti o Waitangi, which granted the Crown the exclusive right to purchase land, was nominally
intended to resolve this problem by creating a monopsony — a market with only one buyer. As
O’Malley (2019) notes, land acquisition continued virtually unabated in this period, with mas-
sive areas of land becoming the property of the Crown for negligible sums of money and goods.
Further, the Maori-language document presented to Maori leaders for ratification promised
that they would retain tino rangatiratanga, while the Crown would exercise only kawanatanga.
The former term means ‘ultimate authority; and the latter a ‘delegated, lesser form of authority’
(Mikaere, 2011, p. 256). It quickly became clear that the Crown instead intended to abide by
the terms of an English-language document, the Treaty of Waitangi, which most Maori had
not signed and which no Maori had ever debated or discussed. The Treaty of Waitangi, directly
counter to Te Tiriti o Waitangi, asserted that Maori leaders unconditionally surrendered all
decision-making power and submitted their people utterly to the sovereignty of the Crown
(O’Malley, 2019). The stage was now set for devastating conflict for both the control of the land
and the right to determine who would govern it.

The series of wars which were to follow, the battles and campaigns across the breadth of
these islands, are not the primary subject of this text. I do not want to discuss in detail the
military history of the Land Wars. It is sufficient for our purposes to accept O’Malley’s account
that there were nine major conflicts which made up the Land Wars (O’Malley, 2019). The
only addition I wish to make is a discussion of the Crown’s invasion of Parihaka, a conflict
that took place from 1878-1881. To understand the police and their role in the colonization
of Aotearoa, what is important is not the wars themselves but the Crown forces who were
responsible for fighting them.

In the opening years of the colonization of Aotearoa, soldiers of the British Imperial Army
and Navy were the primary military force responsible for occupying Aotearoa and securing
British holdings. When the Land Wars began, British soldiers frequently fought alongside both
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settler militias made up of volunteers and Maori who were pursuing their own tribal interests
through the various conflicts. The Northern War, for example, saw Ngapuhi troops led by
Hone Heke and Te Ruki Kawiti fighting against the British army and Ngapuhi troops led by
Tamati Waka Nene, who hoped to maintain good trade relations with the British (O’Malley,
2019). As New Zealand grew more distant from the central British administration, becoming
a self-governing colony in 1852, British military support for New Zealand’s wars for control
of Maori land grew less and less forthcoming. Between 1866 and 1870, British imperial troops
were entirely withdrawn from the country. New Zealand’s own military, the Colonial Defence
Force, was founded in 1862, fighting in the Taranaki War, Waikato War, the War in Tauranga,
the West Coast Campaigns, and the East Coast Wars. In 1867, the Colonial Defence Force was
dissolved and the Armed Constabulary Force was founded, an organization combining both
law enforcement and military responsibilities. It picked up where the Colonial Defence Force
left off, continuing to repress Maori efforts to retain ownership of land or exercise political
independence from the Crown, fighting in Titokowaru’s War, Te Kooti’s War, and the invasion
of Parihaka (O’Malley, 2019).

It is in the invasion of Parihaka that we can see the historical role played by the Armed
Constabulary Force the most clearly. Parihaka was a settlement founded by Te Whiti o
Rongomai and Tohu Kakahi to protest the Crown’s confiscation of land following the Taranaki
War. By 1879 an influx of Maori refugees from throughout the country made Parihaka, built
on confiscated land, one of the largest Maori communities. However, in that year government
surveyors began to prepare the land for settlement. Citizens of Parihaka removed stone markers
placed by surveyors, removed survey pegs, ploughed over settler farmland, built fences across
roads and engaged in other forms of non-violent resistance (Riseborough, 2004). In response,
the government sent Armed Constabulary Force troops to seize and arrest demonstrators from
Parihaka. By 1880, over 600 protesters, making up the majority of the male population of
Parihaka, had been arrested and sentenced to forced labour throughout the country. Once
it was deemed unable to defend itself, the Armed Constabulary Force and settler volunteers
descended on Parihaka, looted homes, raped women, and burned the settlement to the ground.
The land confiscation went ahead, now with the addition of reserve land that had been set aside
for Maori inhabitation (Waitangi Tribunal, 1996).

The army of the rich

In 1886, with organized Maori military resistance to colonization decisively crushed, the Armed
Constabulary Force was itself reformed. The process of primitive accumulation that the Land
Wars had secured brought about the complete annihilation of the Maori mode of production,
privatizing commonly held land and ensuring that the capitalist class retained exclusive control
over the means of production. The Armed Constabulary Force was divided into two bodies
which persist to this day — the New Zealand Army, New Zealand’s military organization, and
the New Zealand Police, New Zealand’s nominally civilian law enforcement (O’Malley, 2019).
While the Armed Constabulary Force was an explicitly colonial military, its successor groups
have avoided this perception. Despite decades of violent, racist discrimination against Maori,
some still prefer to believe that the blood of the Land Wars vanished when the constables
changed their uniforms. With the reorganization of the Armed Constabulary Force, it would
be very easy to mistake a change in a thing’s form of appearance for a change in the thing itself.
The colonization of Aotearoa was, after all, carried out by a series of formally distinct institu-
tions: the British Army, the Colonial Defence Force, the Armed Constabulary Force, the New
Zealand Police, among many others.
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Rather than being deceived by what appears to us as a series of ruptures in the development
of unique and separate organizations, I instead want us to focus on the continuity of function
that unifies all of them: colonial and racist violence. The military organizations responsible
for carrying out the Land Wars may have been renamed, reorganized, or replaced, but these
organizations were nonetheless all still responsible for carrying out the Land Wars. The formal
designations of these organizations may have differed but beneath those designations is a single
army of the rich, persistent across time, responsible for securing the capital relation. The form
of appearance that this army takes necessarily differs in different contexts, but its purpose in the
capitalist relations of production does not. Primitive accumulation can only be carried out by
force, and so during the transition from the only formal to the real subsumption of labour by
capital, the capitalist class requires an armed force to secure its exclusive ownership of the means
of production. The name, uniform, structure, and composition of this army are merely surface
features — it is its role in the relations of production that identifies it as the army of the rich.
In Aotearoa, it was the British military that first served as the army of the rich. As the British
capitalist class benefited less and less from the process of primitive accumulation, the New
Zealand capitalist class replaced British soldiers with settlers in the Colonial Defence Force,
then the Armed Constabulary Force. Despite the replacement of one organization by another,
the purpose of these organizations remained the same: killing Maori people who resisted the
expropriation of their lands and the suppression of their rangatiratanga (O’Malley, 2019).

Once the army of the rich had completed the process of primitive accumulation, it contin-
ued to secure the capitalist social order in its form — as the New Zealand Police. This has been,
as Louis Althusser (2014) argues, through both direct repressive means and indirect ideological
means. During moments of potential rupture such as the mass working-class militancy of the
waterfront lockouts, the decolonial land reoccupation at Takaparawhi, or the vibrant anti-im-
perialist street battles of the Springbok tour, capitalist class power is materially threatened. There
is the possibility, often faint, always present, that we might actually keep going and seize power
as the proletariat. In these moments, the New Zealand Police regain their martial aspect and use
direct, counterrevolutionary violence to put down threats to the bourgeoisie.

While these sporadic outbursts of quasi-military violence are the most dramatic manifestation
of their role in the relations of production, the ideological role that the police serve as the army
of the rich also cannot be neglected. The supremacy of the capitalist class is threatened not only
when the working class and decolonial resistance threaten to tear it down, but also when the
ideological justifications for its actions stop seeming convincing. Since the neoliberal economic
reforms of the 1980s, the primary task of the New Zealand state has been to reduce spending in
order to buoy the financial capitalist sector. These austerity policies have required, for exam-
ple, the offshoring of production to the Global South, the elimination of New Zealand’s
guaranteed employment policy, the deregulation of the finance industry, and the dismantling
of New Zealand’s welfare state (Kelsey, 1997). Each of these measures contributed to a wors-
ening of inequality, shifting the balance of national income away from working-class people
and in favour of employers, property owners, and speculators (Conway et al., 2015). Kim
Workman and Tracey McIntosh argue that the social conditions associated with poverty —
the likelihood of victimization, precarious housing, and unstable employment — are also the
social conditions associated with crime (Workman & MclIntosh, 2013). Tax data released to
Ti Lamusse by the Department of Corrections under the Official Information Act 1982 support
this argument, showing that in the three months before their incarceration only 13% of the
country’s prisoners were employed in the formal economy (Department of Corrections, 2017).
These structural problems have structural solutions — solutions that capitalism has shown itself
incapable of implementing.
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In capitalist societies, the army of the rich works to achieve a sort of misdirection. The
ideological function of the police, in service of the capitalist order, is to make sure we look
at and think about only individuals (Wacquant, 2009). When a crime occurs, the purpose of
the police is to ensure we see nothing more than the individual in front of us: a violent, feral,
dole-bludging criminal who smoked meth and never worked an honest day in their life. The
social relationships that needed to exist in order for that crime to occur, the pre-colonial mode
of production that had been destroyed, the psychological healthcare that was not provided, the
childhood poverty that was not alleviated, the meaningful job that was not available, the secure
housing that could not be afforded: the mode of production that causes all of these is never put
on trial. The class that owns everything and still gluts itself on our blood is never put on trial.
But the people whose dysfunctions and suffering and violence are caused by the capitalist mode
of production are put on trial every day, are hunted in their communities and their homes by
the cops. We set the cops on people so we don'’t have to help them. That’s what the army of
the rich is for.

Reform and decolonization

Racist discrimination against Maori has been a persistent feature of the settler criminal justice
system. Moana Jackson’s He Whaipaanga Hou (1988) is the earliest and most systematic descrip-
tion of this problem, identifying racist violence against Maori in every part of the system,
including by police. In the 30 years since He Whaipaanga Hou was published, the fundamental
problems still stand. The Tactical Options Research reports, data on their use of force gathered by
the New Zealand Police themselves, have shown that police use violence against Maori at more
than seven times the rate they use violence against Pakeha (New Zealand Police, 2021b). This
massive disproportionality in how often police beat, taser, pepper spray, shoot, or set attack dogs
on Maiori people has been unchanged for the entire existence of the Tactical Options Research
reporting framework (New Zealand Police, 2015). Yet, the New Zealand Police proudly pro-
claims that in a ten-year period, it increased its Maori staff by 31% (New Zealand Police,
n.d.-b). To celebrate Te Wiki o te Reo Maori (Maori Language Week), the New Zealand
Police announced the creation of a patrol car covered in koru decals with the Maori word for
‘cop’, pirihimana, emblazoned on the side (New Zealand Police, 2017). Despite these demon-
strations of biculturalism, Guyon Espiner and Farah Hancock found that the New Zealand
Police had killed 39 people since 1990, 13 of whom were Maori (who make up only around
17% of the total population), and that police shootings were growing more and more common
over time (Espiner & Hancock, 2022). More Maori have been killed by police between 1990
and today than between 1916 — when records began — and 1990 (New Zealand Police, 2021a).
The cops have not killed so many Maori people since killing Maori people was literally their
job during the Land Wars.

Why have 40 years of police reform in Aotearoa resulted in such miserable failure? We can
explain the error at the heart of efforts to reform the police because we now know what it is
that the police are. Reform efforts have been focused on things like trying to change the demo-
graphic of police personnel by recruiting more Maori people, or trying to change perceptions
of the police with branding and advertising. These efforts at police reform are interventions in
an illusion. The police are not how they appear, the police are what they do. Efforts to reform
the police, to ‘decolonize’ them, will and must always fail because you cannot reform a thing
away from its purpose. The police are the army of the rich and their role in the relations of
production is to secure the capital relation, to secure the subjection of the working class to the
capitalist class. If this is premised on primitive accumulation and colonialism, then the police
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will secure primitive accumulation and colonialism. After these long decades of asking the
police to reform themselves, it is time to recognize the futility of this project. The police cannot
but be our enemies.

If reforming the police is absurd, the prospects for decolonizing the police are still open — but
only if we understand what this term means. Vladimir Lenin argued that capitalist culture tries
to assimilate the work of great revolutionaries, “to hallow their names to a certain extent for the
‘consolation’ of the oppressed classes and with the object of duping the latter, while at the same
time robbing the revolutionary theory of its substance, blunting its revolutionary edge and vul-
garizing it” (Lenin, 1975, p. 265). As Eve Tuck and K. Wayne Yang argue in “Decolonization
is not a metaphor”, the term decolonization is likewise used as a general stand-in for whatever
progressive social project one might be talking about, at the expense of stripping the word of
any actual content (Tuck & Yang, 2012). In Aotearoa, colonization meant that the army of
the rich eliminated the Miori mode of production, severed the productive relationships that
governed the life-making processes of Maori society, militarily conquered Aotearoa, massacred
Maori people, raped Maori women, killed Maori children, incarcerated and enslaved Maori
men, enclosed and stole Maori land so it could be converted into the private property of the
parasitic capitalist class. If colonization is all of these things, what can decolonization be? Cops
speaking our language? Maori motifs stuck to the sides of patrol cars? Decolonization is not a
metaphor, but we should also remember that metaphors are not decolonization. Colonialism
meant the violent creation of a capitalist mode of production and the state apparatuses necessary
to support it. Decolonization can only mean the destruction of the capitalist mode of produc-
tion and the overthrow of those apparatuses. The rich have their army. Now we need ours.

Notes

1 I use the name Aotearoa to refer to the geographical territory, and the name New Zealand to refer to
the political entity.

2 Marx was unfortunately prone to a problem suffered by many men of his era, and occasionally forgot
that women exist.

3 Given Firth’s difficulty in accurately explaining our economic system, I question his qualification to
term it ‘primitive’.

4 Person of European descent.

5 Record-keeping was poor during this period, but even assuming that every person killed by the police
whose ethnicity was not recorded was Maori, there are still only a maximum of 11 police killings
between 1916-1990 that could have been of Maori people.
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Algorithms, policing, and race

Insights from decolonial and critical
algorithm studies

Pamela Ugwudike

Data-driven predictive algorithms are increasingly informing decision-making across Western
justice systems. The influence of the technologies spans the earliest stages of the criminal jus-
tice process, from the pre-trial and trial phase (during bail and sentencing decision-making) to
the later stages when they influence decisions about the intensity of penal interventions. The
algorithms are also used by police services to forecast locational crime risks and inform dispatch
decisions (Richardson et al., 2019).

Together, the predictive technologies are part of the classificatory algorithms currently label-
ling individuals and communities as deserving or undeserving in various domains. Examples
include social security services (Eubanks, 2018), the health sector (Price, 2019), employment
practices (Ajunwa, 2021), and the insurance industry (Tanninen, 2020). The algorithms are,
as such, central to the ongoing digital transformation of decision-making across key aspects
of social life. Amongst the digital technologies currently proliferating within Western and
non-Western jurisdictions are the previously mentioned predictive policing algorithms. They
are deployed by some police services for proactive crime control via the identification and sur-
veillance of crime-risk locations or individuals.

This chapter aims to analyze the racial dynamics of the technologies. To this end, it draws on
decolonial logics and related perspectives from the multidisciplinary field of critical algorithm
studies (CAS), which is part of the broader field of science and technology studies. Insights from
both scholarships provide the rationale for the chapter. The insights suggest that, although the
technologies reflect liberal race-neutral logics of objectivity and scientific neutrality, they can
reproduce historical biases and entrench the ‘digitised racialization of risk and crime’ (Ugwudike,
2020). Specifically, the studies indicate that the exclusionary contexts of their design and their
capacity to reproduce systemic biases can exacerbate harmful racial essentialism. Insights on
these issues and possible remedies are required and are provided by this chapter.

Predictive policing algorithms and race neutrality

Predictive policing algorithms are data-driven technologies that observe and draw on patterns
in data to forecast either individual risks of offending or locational crime risks. The algorithms
form part of what I conceptualise as CrimTech which refers to technologies deployed by justice
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systems for decision making. They rely on various data sources which may include ‘big data
— such as linked biometric, health, demographic, geographical, and socioeconomic data — and
administrative criminal justice data compiled by justice services (Hannah-Moffat, 2019).
Varieties of technologies exist including those that attempt to assess and predict individual
risks of offending (Oswald et al., 2018) or those that are designed to forecast spatio-tempo-
ral crime risks (Richardson et al., 2019). Together predictive policing algorithms specifically,
have been defined as “data-mining tools that [seek to] predict and pre-empt criminal activity”
(Andrejevic, 2017, p. 879). Brayne (2017) notes in an analysis of such algorithms that develop-
ers' and procurers depict them as scientifically objective technologies that can expedite accurate
decision-making which can, in turn, improve systemic efficiency and cost-effectiveness (see
also Lavorgna & Ugwudike, 2021). This implies that they are race neutral (Ugwudike, 2020).

The myth of race neutrality

As I have argued elsewhere, underpinning the liberal race-neutral presumption which currently
shrouds the design and deployment of predictive policing algorithms and similar technologies
are two logics (Ugwudike, 2020). One is the bias elimination fallacy or the belief that excising
race from the lexicon of predictive tools automatically eliminates racial bias, rendering them
neutral. It is argued that this assumption overlooks the continuing impact of systemic racial bias
and structural inequalities in several contemporary Western societies (see, e.g., Murakawa &
Beckett, 2010). Studies suggest that, with predictive policing algorithms, for instance, conduits
of systemic bias include the reliance on administrative datasets, including crime data that contain
records of racially biased arrests that go on to trigger biased algorithmic predictions® — the per-
ennial “garbage in, garbage out problem” (see Lum & Isaac, 2016, p. 19). Here, the fundamental
source of bias is shielded by ostensibly race-neutral and scientific predictive analytics. Another
race-neutral logic is the scientific neutrality fallacy which manifests itself in the view that the
quantification of predictive analytics equates to irrefutable scientific objectivity which obviates
racially biased decision-making (Ugwudike, 2020). Again, in this case, the presumption of race
neutrality appears to be mythical. It merely obscures design processes such as the aforemen-
tioned reliance on flawed data that can foment biased predictions. This calls for critical analyses
of race-neutral logics.

Decolonial perspectives in the field of technology design and development (Adams, 2021;
Birhane, 2019; Couldry & Ulises, 2019; Mohammed et al., 2020) and insights from the CAS
scholarship or the related field of critical data studies (Barocas & Selbst, 2016; Benjamin, 2019;
Boyd & Crawford, 2012; Brayne, 2017; Kitchin & Lauriault, 2014) are particularly useful in
this context. They suggest that the race neutrality frame obfuscates the ethical challenges posed
by technologies such as predictive policing algorithms and could indeed reproduce and per-
petuate historical biases. Race scholars similarly contend that, more broadly, the idealistic race
neutrality logic reflects a decontextualized abstract liberalism that ignores the continuing reality
of systemic bias in institutional contexts (e.g., Bonilla-Silva, 2015) including justice systems
(Murakawa & Beckett, 2010).

Despite allusions to the neutrality and scientific objectivity of predictive policing algorithms,
as we shall see later in the chapter, studies have revealed several ethical challenges associated
with the algorithms, and racial bias has emerged as a key issue (Ensign et al., 2017; Lum &
Isaac, 2016; Richardson et al., 2019). The liberal race-neutral frame ascribed to the technolo-
gies obscures this problem and other similar challenges. It presumes that systemic and structural
biases have been eradicated with the supposed advent of a post-racial age.> From this perspec-
tive, digital technologies such as predictive policing algorithms are being designed and deployed
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in criminal justice settings that are devoid of racial bias. Presumably, the technologies reflect
the progressive ideals of a colour-blind, post-racial world. It is in this context that sections of
CAS and decolonial perspectives become relevant given their focus on unravelling respectively,
historical structures of racial inequality that permeate algorithm design and fuel racially biased
predictions, and the enduring legacy of colonial logics that continue to foment systemic bias
and broader structural disadvantage.

In the next section, the chapter provides an overview of decolonial logics in the fields of
technology design and criminology. After this, the chapter discusses analogous perspectives
from CAS and draws on both decolonial logics and CAS to analyze the exclusionary contexts
of the bias associated with ‘race-neutral’ predictive policing algorithms, and how best to develop
remedial strategies.

Decolonial logics and critical algorithm studies

A recurring theme traversing decolonial theory is the notion that constructed racial and
other hierarchies evident in contemporary social, political, and economic structures, are
themselves rooted in enduring legacies of colonialism, refuting claims about the emergence
of a race-neutral and post-racial world. Decolonization is thus proposed and is defined by
Mohammed et al. (2020) in their analysis of decolonial artificial intelligence (AI) systems
as, “the intellectual, political, economic and societal work concerned with the restoration
of land and life following the end of historical colonial period” (Mohammed et al., 2020, p.
663; see also Adams, 2021). In the context of technology design and deployment, decolo-
nization challenges the dominance of colonial epistemology and aims to decentre Western
influences whilst proposing the amplification of historically marginal, non-Eurocentric
voices (e.g., Birhane, 2019).

Decolonial and decolonizing studies arguably have a longer history in criminological schol-
arship and they similarly advocate epistemological and paradigmatic shifts that can restore and
reinstate localized modes of knowledge production (see, for example, Anthony & Sherwood,
2018; Blagg & Anthony, 2019). These should foreground the realities of historically margin-
alized populations in colonized Black African regions (Agozino, 2018, 2021) and Indigenous
communities in “Anglo-settler colonial jurisdictions” from Australia and New Zealand to
Canada and the United States (Cunneen & Tauri, 2017, p. 359). Ultimately, the decolonizing
mission is to redress the long-standing racially discriminatory effects of colonial power and
thought on contemporary knowledge production, social structures, and systems of governance
in those locations. It is argued that criminology as a discipline should embrace this decolonizing
agenda. Indeed, there have been calls to decolonize criminology via theories and methods that
foreground the colonial roots of contemporary racial and other oppressions within and beyond
justice systems. A primary contention here is that Western criminological thought continues
to ignore or underplay the historical legacy of colonialism and its enduring influence on crime
control practices and institutions as well as broader social structures which continue to disad-
vantage racialized people* (Cunneen & Tauri, 2017). This criticism has been extended to the
field of Southern Criminology which seeks to amplify perspectives from the Global South.> As
Agozino (2004) notes, “Criminology is a social science that served colonialism more directly
than many other social sciences” (p. 343). From this perspective, the imperialistic, racially divi-
sive logics and relations of colonialism continue to permeate current criminal justice practice,
including applications of predictive policing software.

Insights from CAS reaffirm decolonial logics concerning the enduring emblems of coloni-
ality and repudiate the race neutrality discourse. Scholars in this field contend that data-driven
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predictive technologies, including predictive policing algorithms, can reproduce historical
forms of structural disadvantage (e.g., Benjamin, 2019; Brayne, 2017; Richardson et al., 2019).
In this respect, studies have found that where a predictive policing algorithm relies on crime
data it can reproduce racial biases embedded in the data via the overprediction of crime risks
associated with racialized people (Ensign et al., 2017; Lum & Isaac, 2016). The next sections
explore the exclusionary contexts of this adverse outcome and the essentialism it can foment,
with specific reference to both decolonial perspectives and CAS.

Exclusionary contexts of algorithmic bias

As I discussed in a previous analysis of digital predictive technologies in justice systems, the
race-neutral frame ignores algorithmic biases that can arise from broader structural conditions
of technology design (Ugwudike, 2020). A relevant example is unequal access to digital capital,
which is a sociological concept that, broadly defined, refers to the resources required for access-
ing and/or designing and developing technologies (van Dijk, 2005). Insights from CAS and
related fields suggest that unequal access to this form of capital in contemporary Western neo-
liberal societies signifies long-standing power asymmetries and marginalizations rooted in the
racial, gender, and other constructed hierarchies. Benjamin (2019), for example, notes that the
empowered group invariably comprises White males of relatively high socio-economic status,
typically entrepreneurs, researchers, and others. Their digital capital empowers them to infuse
their products with unregulated and unchallengeable values in the form of personal choices,
ideologies, assumptions, theoretical preferences, and other subjectivities.

In tandem with these insights from CAS, decolonial logics from criminology (e.g., Agozino,
2021) similarly suggest that unequal access to digital and other forms of capital in contemporary
times is a reflection of coloniality. The concept of coloniality refers to relics of colonialism or,
as Mohammed et al. (2020) put it, “coloniality is what survives colonialism [...] coloniality
names the continuity of established patterns of power between coloniser and colonised—and
the contemporary remnants of these relationships” (p. 663). From a criminological perspective,
Dimou (2021) similarly defines coloniality as “long-standing patterns of power that emerged
because of colonialism and that are still at play” (p. 431). Dismissing any notions of race neutral-
ity, decolonial discourses in criminology draw attention to how unequal access to capital breeds
power imbalance and reproduces adverse outcomes such as the disproportionate vulnerability
of historically marginalized populations to higher rates of criminalization compared with other
groups (Agozino, 2021).

In the same way, the CAS scholarship suggests that the concentration of digital capital specif-
ically, within historically powerful groups, reproduces colonial power inequalities and has been
linked to adverse outcomes for racialized people. As we shall see, studies have shown that the
data choices of those equipped with digital capital can produce profound implications in the
sense that they can trigger adverse outcomes such as racially biased overprediction (e.g., Lum &
Isaac, 2016), despite the depiction of the tools as race neutral.

With their digital capital, the developers are also empowered to construct new forms of
knowledge about risk and riskiness whilst racialized people typically lack similar levels of access
to digital capital® and are, as such, often unable to fully participate in such knowledge production
processes. Their lack of digital capital excludes them from design processes (Costanza-Chock,
2018) when potentially harmful choices that inform racially biased predictions and knowledge
production about risk and riskiness can be pre-empted and avoided. Perhaps unsurprisingly and
contrary to race neutrality logics, they invariably bear the ethical burden of both technology
design and deployment (see Barabas, 2020; Taylor, 2017) or the ‘ethical debt’ (such as racially
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biased overprediction) that accumulate as technologies are deployed over time (Petrozzino,
2021). Their exclusion is problematic, not least because justice systems are high-stakes domains
where access to certain human rights and civil liberties can be withdrawn.

Adverse outcomes: the problem of essentialism

Perspectives from CAS further repudiate the race-neutral logics of bias elimination and scien-
tific objectivity ascribed to predictive policing algorithms in additional ways. Echoing deco-
lonial discourses, sections of CAS argue that the algorithms can reproduce and perpetuate
historical forms of knowledge production which consistently label racialized people as intrin-
sically criminogenic. The roots of this form of essentialism can be traced to the tendency of
the algorithms to over-predict or artificially inflate crime risks, as noted by several studies (see
Ensign et al., 2017; Lum & Isaac, 2016). Decolonial logics suggest that such overprediction
events are instances of coloniality in that they sustain or even worsen racial essentialism, which
remains one of the hallmarks of constructed colonial racial hierarchies and knowledge systems.

The negative construction of Black and Indigenous populations as inherently deviant and
a ‘social problem’ (Agozino, 2018) has long been described as a feature of coloniality which is
embedded, not only in criminological thought but also more broadly in contemporary social
structures and institutional practices. Overprediction of crime risks in cases involving racialized
people can exacerbate such essentialism. It can normalize the demonization of racialized people
whilst sustaining and validating racially inequitable policies and power structures entrenched in
the legacy of colonialism.

Opverprediction stems partly from the unrepresentative data on which the technologies rely
for crime forecasts, data which, as already noted, can include administrative records of racially
biased decision-making. Unfortunately, studies suggest that the algorithms cannot detect prob-
lems such as those that call for a nuanced analysis of crime data and other criminal justice data-
sets (see generally, Fair Trial and EDRI, 2022). Instead, the technologies interpret the data as
race-neutral proxies for crime. In reality, however, well-documented discriminatory practices
such as “over-searching” and “over-patrolling” (Vomfell & Stewart, 2021, p. 566; see also, Shiner
et al., 2018) do find their way into such data and can partly explain the over-representation of
racialized people in criminal justice statistics across justice systems where predictive technologies
are deployed (Australian Bureau of Statistics, 2018; Bureau of Justice Statistics, 2018; Canadian
Centre for Justice Statistics, 2019; Ministry of Justice, 2019). Their over-representation draws
attention to the disadvantage racialized people experience in justice systems. It also contributes
to algorithmic overprediction.

Criminologists have theorized the adverse experiences of racialized people in justice systems,
invoking themes relevant to decolonial logics. Examples include the disempowering effects of
coloniality and the associated colonial epistemologies that continue to foster the exercise of
power, sovereignty, and control over racialized people in contemporary institutions and wider
society (Dimou, 2021). Meanwhile, empirical research from the field of CAS continues to
reveal how such overrepresentation foments the ethical problem of algorithmic overprediction
of crime risks.

It is worth acknowledging that developer-led studies have alluded to the race neutral-
ity and accuracy of predictive policing technologies (e.g., Brantingham et al., 2018; Mohler
et al., 2015). Independent studies, on the other hand, suggest otherwise. Lum and Isaac’s (2016)
study, for example, investigated the effects of using a predictive policing algorithm that relies on
crime data from a Police Department in the US for locational crime forecasts. They found that,
because the crime data had been artificially inflated by excessive police presence in locations
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heavily populated by Black people, it triggered an algorithmic self-reinforcing feedback loop
whereby the algorithm repeatedly targeted those locations for high crime-risk predictions
(overprediction), encouraging even more policing in those areas and heightening exposure to
unwarranted criminalization (see also Browne, 2015).

Lum and Isaac (2016) concluded that “allowing a predictive policing algorithm to allocate
police resources would result in the disproportionate policing of low-income communities and
communities of colour” (p. 18). Ensign et al. (2017) arrived at similar conclusions. Their analysis
of the same algorithm relied on police data from Lum and Isaac’s (2016) study and uncovered
similar algorithmic feedback loops (see also Chapman et al., 2022; Richardson et al., 2019).
These studies and others from the field of CAS demonstrate the links between unrepresentative
crime data and algorithmic risk inflation which disadvantages Black and Indigenous people and
can reproduce and entrench notions of Black riskiness and criminality. As already noted, deco-
lonial logics suggest that such contemporary instances of essentialism are emblems of coloniality.

CAS scholars similarly recognize the embeddedness of this essentialism in historical
structures and oppressive racial, class, and gender relations. Benjamin (2019), for example,
acknowledges that technologies such as predictive policing algorithms which rely on flawed
“data that have been produced through histories of exclusion and discrimination” (p. 10) can
reproduce long-standing racial ideologies. Of particular relevance here are deeply entrenched
views and beliefs that essentialize racialized people as the immanently risky other. This form
of essentialism poses profound implications. For instance, decolonial discourses suggest that
colonial constructions of racial difference continue to fuel the criminalization of racialized
people and their sustained overrepresentation in prisons across Western jurisdictions ( Jackson,
1988; Tauri, 2016).

The CAS scholarship is similarly unravelling the historical roots of the ethical issues asso-
ciated with algorithms deployed in justice systems (Benjamin, 2019) and other domains such
as welfare allocation services (Eubanks, 2018), internet platforms (Noble, 2018), and other
domains. In synergy with decolonial perspectives on the persistence of coloniality despite allu-
sions to race neutrality, the scholarship is providing useful insights into how historical and
long-standing inequalities along racial, gender, and socioeconomic lines are also being played
out in these settings disadvantaging Black and Indigenous populations. It is thus not surprising
that Couldry and Ulises (2019) point to a “decolonial turn” (p. 1) in critical studies of data and
technology.

Mitigations and solutions rooted in a confluence of decolonial and critical
algorithm studies logics

Mitigations and remedies have been proffered to address the biases and other ethical challenges
associated with predictive policing algorithms and other data-driven predictive technologies
applied in justice systems. Commonly cited mitigations include debiasing datasets ( Johndrow
& Lum, 2019), conducting internal and external audits (Brown et al., 2021; Jobin et al., 2019;
Mittelstadt, 2019; Raji et al., 2020) and developing explainability and transparency techniques
(Parent et al., 2020; Ugwudike, 2022; Zeng et al., 2015).

In this section, I demonstrate how synergies between decolonial and CAS logics can contrib-
ute to ongoing efforts to avoid or at least remediate ethical challenges by embedding decolonial
thought in technology design. Invocations by criminological scholars and others to decolonize
technology design are gathering momentum in light of emerging evidence of ethical issues.

Mohammed et al. (2020) argue that AI communities should consider integrating a decolo-
nial approach into technical practice. This, in their view, is useful for understanding how best to

151



Pamela Ugwudike

bring Al research and design in line with ethical ideals whilst foregrounding vulnerable groups
typically affected by the effects of technological advances. Cave and Dihal (2020) contend that
decolonizing Al should involve the dismantling of colonial power structures and the underpin-
ning systems of oppression that continue to permeate technology design and outputs, entrench-
ing injustices (see also Cave, 2020). Primarily, any emblems of coloniality embedded in design
processes should be excised. Examples include data practices and any other design features that
can reproduce and entrench historical racial, gender, and other biases, fuelling broader disparate
impact and other ethical problems (Barocas & Selbst, 2016; Benjamin, 2019; Buolamwini &
Gebru, 2018; Hagendorf, 2020).

Decolonization strategies should also involve efforts to uncover historically entrenched, sys-
temic biases and foreground the typically marginalized voices of racialized and other disadvan-
taged communities. Below I outline several concepts emerging from the field of CAS which are
useful for considering how to develop these decolonial ideals and design decolonized, ethical
technologies.

Data justice: dismantling data colonialism

Data justice is a concept emerging from CAS scholarship (e.g., Dencik et al., 2016; Taylor,
2017) that can advance decolonial ideals. The concept has been framed in several ways by
different disciplines. But fundamentally, it emphasizes the importance of ensuring that those
who collect the digital data that are used for algorithm design should ensure that such data are
collected and used fairly. This is particularly crucial as societies continue to advance towards
datafication, which involves the transformation of key aspects of social life and human activity
into data. In the design of predictive policing algorithms, for example, decolonial logics can
remind developers that histories of discrimination mean that administrative data are likely to be
far from race neutral.

Unlike dominant liberal frames which depict such data as objective crime records, decolo-
nial logics suggest that they can be imbued with historical forms of racial bias and can, as such,
potentially generate biased predictions, just as several studies have shown (Chapman et al., 2022;
Ensign et al., 2017; Lum & Isaac, 2016). Therefore, care should be taken when selecting data for
predictive algorithms. Data justice requires that the way the people are made visible and repre-
sented in the datasets used for predictive policing and other similar algorithms does not expose
them to bias or any other harmful outcomes (Taylor, 2017).

Data justice can also help dismantle data colonialism (Couldry & Ulises, 2019; Ricaurte,
2019), which is a concept from the CAS scholarship that alerts us to the historical and endur-
ing nature of personal data as a means of pervasive marginalization and exploitative capitalist
extraction and accumulation. Theorizations of this problem feature in the decolonial literature
(Mohammed et al., 2020). Data colonialism inspires epistemologies that can foment exclusion
and the negation of other worlds and forms of knowledge (Ricaurte, 2019). Understanding data
colonialism and how to reverse the problem is important in contemporary applications of data
which reconstitute human experiences and attributes as data points and uncritically posit them
as objective reflections of reality as well as useful knowledge production tools (Adams, 2021).

Developers equipped with digital capital in the form of financial and other resources such as
digital skills and competencies currently dominate such applications of data. They design tech-
nologies that draw on the data they select to define risk classifications in justice systems. The
classifications are then depicted by the developers as statistically backed, race-neutral ‘truths’
about crime risks. In the case of predictive policing algorithms, their outputs are fundamental to
prevailing knowledge of crime patterns across geographical locations. The knowledge generated
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from the technologies can determine levels of police dispatch and surveillance. But studies show
that when they rely on potentially biased data, they can expose already overpoliced commu-
nities to disproportionately high levels of policing and risks of criminalization, reproducing
historical biases and inequalities.

What this suggests is that in justice systems, it is important to recognize that the way com-
munities are represented or made visible in data can influence the way they are treated. If, as
decolonial logics suggest, racialized communities are more vulnerable to historical biases and
discrimination, these can permeate criminal justice activity and records, and become amplified
by predictive algorithms that rely on such records (Lum & Isaac, 2016), regardless of their facile
race neutrality.

Design justice: amplifying marginal voices for broader representation

Design justice (Costanza-Chock, 2018) is another useful conceptual tool from CAS that implic-
itly reflects decolonial logics and is useful for considering how to mitigate the capacity of Al
to reproduce historical biases and other ethical challenges. It refers to practical strategies for
ensuring that disempowered communities that are typically most affected by algorithmic harms,
such as the overprediction of risk, are empowered to participate in key design considerations.

The concept evokes themes associated with the broader notion of data sovereignty (Kukutai
& Taylor, 2016; Walter & Suina, 2019). It explains how design processes that centre the meth-
ods and knowledge, and perceptions of users, including typically underrepresented groups, can
help democratize technology design. This can achieve additional aims of public acceptability
and trustworthiness which could be vital for the sustainability of new and emerging technolo-
gies. The concept of design justice focuses attention on tools and strategies for reversing histor-
ical power asymmetries associated with contemporary technology design and fuelled by uneven
access to digital capital (see Van Dijk, 2005).

In sum, data justice and design justice are concepts that echo decolonial sentiments about the
importance of foregrounding the voices and contributions of historically marginalized groups in
an effort to dismantle entrenched structural dynamics that can permeate technology design and
trigger discriminatory outcomes. By highlighting these issues, both concepts reflect decolonial
logics and refocus our attention on the structural contexts in which technologies are designed,
and on the importance of structural transformation.

Conclusions

Decolonial logics and the CAS scholarship inspire the critical analysis of technologies and their
societal impact. Such analysis reveals links between the historical legacy of colonialism and the
contemporary racialization of social problems, including crime. Predictive policing technolo-
gies may reflect liberalism’s idealistic, race-neutral ideology. But decolonial logics and the CAS
scholarship suggest that contemporary structural conditions displaying features of coloniality
(Mohammed et al., 2020) continue to foment predictions that can reproduce racial ideolo-
gies and biases experienced by structurally disadvantaged communities, particularly Black and
Indigenous people.

More specifically, studies have shown that such algorithms can reproduce the biased assump-
tion that low-income locations heavily populated by racialized people are the areas most
exposed to crime risk. Similar algorithmic assumptions linking race to crime and risk have
been found to affect Indigenous First Nations people in Australia (Allan et al., 2019; Shepherd
et al., 2014) and Canada (Cardoso, 2020), and can fuel discriminatory geographical profiling
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and overpolicing. Decolonial and CAS perspectives suggest that developers should remain alert
to these problems and the potential of long-held biases to permeate some of the tools they
deploy during technology design. The tools include the datasets they select and their theoretical
choices (Ugwudike, 2020).

Embedding insights from decolonial and CAS perspectives that highlight the capacity of
historical biases to permeate technology design can reorient Al design decisions away from the
narrow choices, assumptions, and ideologies of a few developers empowered by their access to
digital capital. Further, concepts from CAS such as design justice and data justice, both of which
reflect core decolonial aims of dismantling relics of coloniality, such as the enduring marginali-
zation of historically disadvantaged groups (see, e.g., Mohammed et al., 2020), provide useful
insights on how best to democratize technology design.

The concepts suggest that democratization should involve opening up design decisions and
processes to a wider population, including historically marginalized populations who, as studies
suggest, are most affected by the risks and harms of predictive technologies. This may require
resource investment to redistribute digital capital and promote digital literacy. Such investment
is required to expand the pool of individuals and communities able to participate in building
representative and trustworthy technologies for the future.

Notes

1 In this chapter, the term ‘developers’ refers broadly to those who design and develop data-driven
technologies.

2 Rovastos et al. (2020) define algorithmic bias as “the systematic, repeatable behaviour of an algorithm
that leads to the unfair treatment of a certain group” (Rovastos et al., 2020, p. 69).

3 See, Goldberg (2015) and Vickerman (2013) for critical analyses of the post-racial discourse.

4 In this chapter, the terms ‘racialized communities’ or ‘racialized minorities’ refer to Black and
Indigenous communities.

5 See Anthony et al. (2021) for a critique of Southern Criminology.

6 For a UK example showing racial differences in levels of access, see House of Commons Science and
Technology Committee (2016).
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Decolonizing Policing in the
Gulf Cooperation Council

Nabil Ouassini and Arvind Verma

The academic study of criminal justice in the Arab world is still incipient with the recent advent
of Southern Criminology (Carrington et al., 2016, 2019), decolonization (Blagg & Anthony,
2019), and Arab Criminologies (Ouassini & Ouassini, 2020; 2023) prompting needed attention
to policing in the Arab nations of the Persian Gulf. Until the 2010s, available information on
the rudimentary aspects of policing in the Gulf Cooperation Council (GCC) nations was scarce.
Headquartered in Riyadh and established in 1981, the GCC is a regional organization consist-
ing of every country in the Arabian Peninsula except for Yemen. The distinctions between the
GCC members are exiguous as they share the same cultural, ethnic, linguistic, and religious
traditions. Each of the six monarchies — Bahrain, Kuwait, Oman, Qatar, Saudi Arabia, and the
United Arab Emirates (UAE) — aims to strengthen political, economic, and security coopera-
tion. Stability is of the utmost importance in these relations, and the region’s policing institu-
tions developed during the British colonial administration are at the core of this partnership.

In the GCC, one must consider the legacy of British colonialism to better understand polic-
ing today. Consistent with Orientalist depictions and stereotypes that justified colonialization,
the British settlers treated the Arab tribes as violent, uncivilized, lawless, brigands, and pirates
(Said, 1979). Naval power protected British interests and regulated the relations between the
Empire and local sheikhs and rulers. By the twentieth century, the British colonial administra-
tion was propping up pro-Western monarchs to safeguard its interests, a system that continues
today.

Decades have passed since the British were in physical occupation, with half of these nations
(Bahrain, Qatar, UAE) only gaining their independence in the 1970s; yet the field of crimi-
nology has never addressed the underlying epistemologies that subjugated the region. Instead
of the London elite, police forces now serve the state’s interests and preserve the status quo
through a highly centralized hierarchy under the direct authority of each sheikhdom. Despite
the autocratic nature of each member state, policing in the GCC has recently been transformed
due to neoliberal economic policies, rapid modernization, and the need to diversify the region’s
oil-dependent economies.

The GCC states have become one of the world’s foremost centres for economic activity,
tourism, and international events. The region’s continued growth and popularity as a world
destination entail reliable law enforcement agencies, but at a cost. Many non-governmental
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organizations accuse these states of serious human rights violations (Polymenopoulou, 2020).
This chapter examines policing in the GCC in light of the region’s sectaries and foreign nation-
als and expounds on the necessity of decolonizing policing in the GCC. First, the chapter
introduces the reader to policing in the GCC through the British colonial administration and
the subsequent influences of neoliberalism and modernization on modern policing. The next
section describes issues between indigenous sectaries, foreign nationals (high-skilled and spon-
sored contracted migrants), and the police. The chapter argues that the exported policies of
policing from the West warrant decolonization and presents suggestions for alternatives in the
Arab nations of the Gulf.

Policing in the Gulf Cooperation Council

There is limited academic and policy research on the policing of the Arabian Peninsula in the
periods before European imperialism and invasion. During the Umayyad (661-750 CE) and
Abbasid (750-1258 CE) periods, the shurta led by the sahib al-shurta were the police forces
responsible for a range of enforcement duties (Rashid, 1983), along with the market police
called the muhtasib (Crystal, 2001). Most tribes in the Peninsula were nomadic and maintained
tribal and kinship networks for protecting themselves and their communities. When tribes
could not resolve their conflicts, they would either consult third-party mediators or, as a last
resort, request a gadi (Islamic judge) to settle disputes (Lienhardt, 2001). Others utilized sulh
(settlement) and musalaha (reconciliation) as an Islamic approach to tribal conflict resolution,
which are still practised and recognized in contemporary forms of restorative justice (Irani,
2016; Pely, 2016).

Europeans arrived in the Arabian Peninsula during the ‘age of discovery’ when the Portuguese
ambitiously pursued gold, ivory, slaves, and spices while propagating Roman Catholicism. The
Portuguese directly challenged the Safavid Empire’s control of the Strait of Hormuz and sta-
tioned bases throughout the Persian Gulf to control trade. With the support of Shah Abbas I,
the Dutch East Indies Company would conspire with the British East India Company in expel-
ling the Portuguese. The British eventually became the dominant colonial power, with resi-
dencies on the Persian side and peace treaties with Arab tribal leaders on the other. The major
issues the British faced were raids from Qawasim pirates. The British eventually defeated the
pirates in Ras al Khaimah and signed a treaty in 1820 that effectually halted piracy, managed
local rulers, and protected their interests in the Trucial States (the Arab tribal confederations in
the Peninsula’s southeast).

As the exclusive colonial power in the Gulf, European practices in governance, law, edu-
cation, and economics replaced time-honoured customary and Islamic legal traditions. The
British drew the current geographical boundaries and asserted dominance through political
systems that transformed tribes into centralized colonial governments ruled by unelected royal
families. The discovery of oil provided the Gulf with geo-strategic significance and re-aligned
interests between Gulf leaders and the British. The monarchs assured oil concessions and the
investment of surplus oil revenues in British companies in return for assistance, protection,
defence, and their incorporation into the global economic order. The rise of Arab nationalism,
the Arab League, and the Palestinian/Israeli conflict all emphasized decolonization and forcing
the British out of the Arab world. When most Arab Gulf states declared their independence, the
Gulf monarchies firmly secured their relationship with the British and the Americans.

During the nineteenth century, the British introduced the first modern institution of polic-
ing amongst the Arab Gulf states to cease conflicts between tribes, and target transgressions from
brigands and pirates. Jeffries (1952) notes that the British “have taken many useful things with
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them when they have gone out to colonise or administer other parts of the work [...] they took
nothing which was to have a more profound and lasting influence than their own particular
conception of police” (p. 17). The police and military were effective enforcers of imperialism
by preventing uprisings and preserving the colonial administration’s ascendancy. The British
modelled the police after the Royal Irish Constabulary in a highly centralized militaristic struc-
ture designed to effectively quell any form of civil unrest (Das & Verma, 1998). Through the
recruitment of locals, the British would implement several flexible policing practices with the
Camel Corps, desert patrols, and other mobile units (Nasasra, 2021). One strategy utilized by
the colonial powers was to recruit ethnic groups to control others, typically when a minority/
majority dynamic persisted in a colony. The British would label and justify the use of particular
ethnicities for enforcing their will through so-called designations of castes and tribes as either
loyal martial races (Thomas, 2012) or criminals for their tendencies towards colonial resistance
(Yang, 1985). When compared to other colonies across the Arab world, the Arab Gulf states did
not rebel against the European imperialists in the same magnitude.

The colonial administrative structures and bureaucracies were preserved in the formation
of new states, with governments now focused on their convergence into the global capitalist
economy. The policing systems maintained the status quo (Ouassini & Verma, 2012) while rely-
ing on various technical and administrative support forms, often from England and the United
States. Each member of the GCC has its own centralized and coordinated police forces under
its respective Ministry of the Interior. In 2014, the GCC announced a new regional initiative to
establish GCCPOL — the Gulf Cooperation Council Police. The GCC’s reputation as an eco-
nomic hub and centre for multibillion-dollar corporations has made member states an appealing
target for criminal activity, which requires coordination among GCC police forces. The goals of
GCCPOL are for members to combat crime together and maintain the region’ prosperity and
stability through open communication and regular meetings.

Nevertheless, beyond a few declarations and exchange visits, GCCPOL has not reached
its potential in law enforcement against myriad transnational criminal activities, despite being
outfitted with the necessary resources, training, and equipment (Dempsey, 2019). These delays
are partly due to the historical events of the Arab Spring failing to achieve the democratic aspi-
rations of protestors in the region, and the police forces’ continued acquiescence towards the
regimes and their autocratic rule (Strobl, 2016). The GGCPOL, in particular, fragmented when
Bahrain, Saudi Arabia, and the UAE expressed their political antagonism toward Qatar, severing
diplomatic relations and imposing a blockade against the latter.

Racialized Minorities in the Gulf Cooperation Council

Located at the intersection of international commercial trade and cultural interactions connect-
ing Africa, the Middle East, and Asia, the region represented by the GCC has always been one
of the most diverse in the world. The following section will examine minorities in the GCC
and start with sectaries in the GCC’s Indigenous Arab and Islamic populations, discussing var-
ious Islamic groups like the Sunnis, Ibadis in Oman, and Shi’as. The subsequent section will
then provide a detailed discussion of the kafala system and the foreign populations of the GCC
with an examination of high-skilled workers and sponsored/contracted migrants.

The GCC’s three main sectaries among its Indigenous citizens consist of the Sunnis, the
Ibadis, and the Shi’a. The vast majority of the population in each state is Sunni, similar to the
demography in the greater Muslim world. Ibadism is the leading sect in Oman and constitutes
45 percent of that nation’s population. However, the largest Indigenous sect in the GCC is the
Shi’a. Shi’as comprise more than 10 percent of the population in the region and are spread
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around Bahrain (65 to 75 percent), Kuwait (20 to 25 percent), Qatar (10 percent), Saudi Arabia
(10 to 15 percent), the UAE (10 percent) but only 5 to 10 percent in Oman (Pew Research
Center, 2011). Bahrain, where the Sunni House of Khalifa rules over the majority Shi’a popu-
lation, and Saudi Arabia’s long discriminatory practices against the Shi’a majority in its Eastern
Province have formulated explicit hostilities against the governments (Matthiesen, 2015). Many
of these issues have spilt over during the anti-government protests of the Arab Spring. These
tensions originate in the overthrow of the Iranian Shah and the establishment of Khomeini’s
Velayat-e fagih. The regimes of the GCC were always apprehensive of a revolutionary replay and
labelled their Shi’a minorities as a subversive fifth column committed to the Iranian regime. The
destruction of Saddam’ Sunni-dominated regime, the Hezbollah conflict of 2006, the protests
of the Arab Spring, followed by the Syrian Civil War, and the Yemen War between the Saudis
and the Shi’a Houthis exacerbated these enmities.

The majority of minorities in the GCC are foreign nationals. In almost every country,
foreigners comprise a significant portion of the population or the majority. According to the
Central Intelligence Agency (2022), nearly 45 percent of the population in Bahrain, 70 per-
cent in Kuwait, 46 percent in Oman, 88 percent in Qatar and the UAE, and about 38 percent
in Saudi Arabia are foreign nationals. The majority of these foreign nationals arrived in the
1970s and 1980s from other Arab nations, recruited for various occupations generated by the
oil economy. However, to preserve their national identities, Arab migrants were targeted for
deportation, absorbed into professional positions, or replaced with Asian migrants, predomi-
nantly from the Indian subcontinent (Thiollet, 2019). In the 2000s, the GCC sought to pursue
economic diversification and neoliberal policies that expanded the private sector by relying on
foreign workers.

Consequently, the GCC became a prominent destination for transnational labour migration,
especially from the Indian Ocean World (Gardner, 2018). Currently, foreign nationals consti-
tute the majority of the workforce, with vast inequality gaps between citizens and non-citizens,
especially migrants in unskilled positions. The exploitation of these populations remains a severe
human rights issue as many face underpayment and nonpayment of promised salaries, sub-
standard working conditions and uncompensated overtime, the confiscation of their passports
to prevent them from fleeing, as well as summary deportation if migrants complain (Babar &
Gardner, 2016). Naturalization is nearly impossible for most foreign nationals no matter how
long they reside in the GCC, since jus sanguinis determines citizenship.

The kafala system provides GCC citizens and companies with a far-reaching network for
controlling foreign workers. Kafala is a neoliberal approach to immigration where the gov-
ernment entrusts the regulation of migrants to private citizens and corporations. This system
originated during British colonial rule in the Gulf, regulating and monitoring foreigners with
the aid of their residents (AlShehabi, 2021). Governments recruit unskilled workers and experts
from various disciplines in developing and diversifying the GCC’s economies. Through this
institutionalized sponsorship for residency and employment, the GCC can entirely regulate and
terminate the permanent settlement or naturalization of migrants (Damir-Geilsdorf & Pelican,
2019). Ruhs (2013) explains the system as “an employer-led, large-scale guest worker program
that is open to admitting migrant workers, but at the same time restrictive in terms of the rights
granted to migrants after admission” (p. 98). Kafala is a multi-billion-dollar industry for Global
Southern countries, supplying GCC employers with workers. These employers are then legally
responsible for their employees with absolute control over their ability to change positions or
travel in or out of the country (Lori, 2012).

Fernandez (2021) conceptualizes kafala as systematic and institutional humiliation. The kafala
system reinforces clear hierarchical distinctions based on migrants’ citizenship and occupations
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in line with an ethnocracy. At the upper tiers, migrants from the Global North, often known
as expatriates, gain employment in high-income tax-free occupations in global corporations
or educational institutions. At the bottom, low-level migrant workers from the Global South
compete for unskilled labour, face indifference towards their civil liberties, and experience
abuse, discrimination, and exploitation from GCC citizens (Malaeb, 2015; Parrefias, 2021). This
system functions agreeably for the GCC’s autocratic political and neoliberal economic structure
aligned with corporations of the Global North, namely in the sectors of energy, transportation,
retail, logistics, healthcare, construction, real estate, and tourism.

Decolonizing Policing?

The call for the decolonization of criminology has multiple interpretations and applications.
Decolonization is contextual and defined through diverging frameworks as a response to cen-
turies of settler colonialism, racism, slavery, genocide, domination, and exploitation (Tuck &
Yang, 2012). Scholars promote decolonization to challenge contemporary structures of institu-
tionalized inequalities originating from colonialism (Agozino, 2019; Blagg & Anthony, 2019).
Decolonization is a process and an aspiration toward reversing the harms caused by colonial ide-
ologies (Monchalin, 2015; Tuck & Yang, 2012). The deeper intent of decolonization is to free
minds from the colonial mentality — “a term which refers to the conscious and subconscious
mimicry of behavioural and cultural standards established by European colonisers, European
expatriates and other perceived agents of Euro-American modernity” (Ochonu, 2019, p. 11).
This mentality has affected the countries within the GCC that fully embrace everything
Western, including the normalized global privilege afforded to whiteness. Kafala and the var-
iegated salaries based on an employee’s nationality rather than the labour standard demonstrate
the special privileges granted to ‘expatriates’ from the Global North while ‘migrants’ from the
Global South linger at the bottom as the underclass.

The colonial administration fixated on the stability of the regimes and reinforcement of
the kafala system is a regular feature in policing the region’s sectaries and foreign nationals.
In the case of sectaries, the strategy utilized in certain nations to protect Sunni hegemony
against the Shi’a is a remnant of British colonial policies (Strobl, 2011). Though the police
in the region are less violent than those in many other regions around the world, certain GCC
states have no problem forcibly confronting the challenges and demonstrations presented by
their sectaries. Bahrain and Saudi Arabia’s crackdown on Shi’a activists during and after the Arab
Spring were clear examples of their resoluteness. Likewise, the kafala system — developed from
British colonialism (AlShehabi, 2021) — continues to uphold class inequality in the GCC under
neoliberal economic policies. Sponsors have the authority to withhold payment, underpay, or
overwork migrants; and an indirect stranglehold through the state to neglect migrant complaints
and deport those that complain, replacing them with other (widely available) migrants willing
to undertake the risks. These cycles of exploitation necessitate the collapse of the long-estab-
lished colonial structures and racism within kafala through decolonization and state interven-
tion. Decolonization will require policies curtailing the over-enforcement of colonially rooted
laws and the implementation of policing approaches that protect these marginalized populations
(Fernandez, 2021).

The sectaries and foreign nationals need to decolonize police practices. Both communities
were victimized by “periodic displays of strength, showcase trials, and exemplary punishment
of carefully selected and dramatized cases of transgression” (Parekh 2009, p. 33-34). The threat
of arrest, lengthy sentences, and executions lurk for sectaries. Saudi Arabia staged mass execu-
tions of 47 men in 2016, 37 men in 2019, and 81 men in 2022, most belonging to the Shi’a
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community, on charges of terrorism, espionage, and protest-related offences (Human Rights
Watch, 2022). Meanwhile, migrants fear arrest, detention, and deportation by the authori-
ties. Saudi Arabia, for example, targeted specific migrant communities with mass deportations.
From late 2013 to 2014, the Saudi government deported around 163,000 Ethiopians, causing a
humanitarian emergency in Ethiopia (Kuschminder et al., 2021). The interactions between law
enforcement and marginalized communities demand a paradigm shift beyond increased budgets
and cutting-edge technology towards options that consider “systemic institutional change of
public services, from education to government” (Asadullah, 2021, p. 31). In contrast to social
movements around the world, no one in the region has called for the defunding or divestment
of police. Since the Arab Spring, the regimes have averted protests by providing incentives
and political concessions, constraining dissidents, and through repressive tactics (Abouzzohour,
2021). Unfortunately, even in the aftermath of George Floyd’s murder, the Gulf media down-
played the ensuing protests, framing the events as attempts by the Democrats to reseize power
from former President Trump (Leber, 2020).

The process of decolonization in the GCC incorporates at least two of the following rec-
ommendations. The first is to bridge the gaps between sectaries, migrants, and police through
community policing initiatives. Community policing is the systematic approach to policing that
fosters a sense of community to improve the quality of life (Oliver, 1998). Generally, commu-
nity policing has three components: community partnerships, organizational transformation,
and problem-solving (Nalla & Newman, 2013, p. xxvii). This strategy provides law enforce-
ment with options to recognize and commit to disparate communities. Community policing
was long established in Bahrain, Oman, Qatar, and the UAE but needed to address these specific
communities (Ardemagni, 2019; Strobl, 2011). Hegemonized groups perceive the police as
advocates for the powerful and are fearful of complaining about their experiences with injustice
or oppression. Decolonization through community policing enhances cultural understanding,
increases awareness, and directly addresses community needs. Community policing will opti-
mistically repair the persisting rifts and fractured trust amongst those who react unfavourably
when the police are mentioned. More significant is a representation of these communities, an
attempt to understand the culture and speak the languages of foreign migrants, and the solving
of problems by communities in partnership with the police. Nevertheless, studies on commu-
nity policing in the region are limited and future research should examine the counter-perspec-
tives on these policies.

The second suggestion for decolonizing policing builds on Tyler’s (1990) foundational
work on the use of perceived procedural fairness in assessing encounters between citizens and
police. Numerous studies substantiate the contention that procedural fairness leads to compli-
ance and acceptance of decisions made by police and further generates legitimacy (Bolger &
Walters, 2019; Reisig, Wolfe & Holtfreter, 2011; Sunshine & Tyler, 2003; Tyler & Fagan, 2008).
Professional and proper behaviour, demeanour, tone, and other positive perceptions of proce-
dural fairness when interacting with disenfranchised communities legitimize police forces and,
therefore, increase citizens’ consent, inclusion, cooperation, and collaboration (Bradford 2014;
Hough, Jackson & Bradford, 2016). Decolonizing policing, in this case, requires law enforce-
ment to be trained in treating members of these communities in a fair, unbiased, and neutral
manner. Given legitimacy’s dialogical nature (Bottoms & Tankebe, 2012), procedural fairness
shapes the perceptions of the public and power holders. Procedural fairness would contribute
significantly to the decolonization of policing in the GCC by fostering legitimacy, trust, and
compliance despite past issues.

Community policing and legitimacy through procedural fairness are two suggested poli-
cies for decolonizing policing in the GCC. Porter (2016) explains that the decolonization of
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policing “may be more an oxymoron than an ideal objective for future reform” (p. 561). To fur-
ther the discussion, the radical geographer Ruth Wilson Gilmore conceptualizes the decoloni-
zation of police as a process that dismantles oppressive institutions and builds new life-affirming
alternatives. While others, like the scholar-activist Angela Davis, strongly advocate for making
the old exploitive foundations obsolete since previous attempts at reforms have failed these
oppressed communities. The authority police hold in the GCC should be redirected into can-
did problem-solving by incorporating organic ideas, voices, and solutions from the sectary and
foreign national communities. The strategy is beyond the traditional policing responsibilities
but essential for reversing the accumulated distrust of police exacerbated by decades of personal
and vicarious experiences of police mistreatment. Decolonizing policing, therefore, consists of
people’s empowerment, the addressing of each community’s issues, higher living standards and
conditions, social welfare, and opportunities for socio-economic advancement.

Conclusion

In the aftermath of global protests following George Floyd’s death, police forces worldwide
re-examined their community relations. The GCC’s challenges with sectaries and migrants
can apply the copious remedies utilized by countries facing comparable predicaments. Similar
to Brogden and Shearing’s (1993) analysis of policing for a post-apartheid South Africa, the
decolonization of policing in the GCC does not necessarily lie in the reform or improvement of
the criminal justice system but rather in the necessity for a paradigm shift that would empower
sectaries and migran