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PREFACE

This thirty-third volume of NOMOS began with presentations
and commentaries at the meeting of The American Society for
Political and Legal Philosophy held in conjunction with the
annual meeting of the Association of American Law Schools in
New Orleans, 5-8 January 1989. As required by our constitu-
tion, the topic considered at the meeting, “Compensatory Jus-
tice,” was selected by the vote of the Society’s members. We are
grateful to Jules L. Coleman of the Yale Law School for having
organized the program for our meeting.

At the thirty-fifth annual meeting of the Society, held in
Atlanta in September 1990, John Chapman retired from the
editorship of NOMOS. The Council and the President of the
Society appointed Ian Shapiro of Yale University as the new
Editor. His first volume of NOMOS will be number XXXVI, to
be published in the spring of 1994. We thank him for taking on
this important and demanding job.

J.W.C.






INTRODUCTION

JOHN W. CHAPMAN

NOMOS XXXIII opens with an exploration of the significance
of rights for compensatory justice. Loren E. Lomasky offers an
array of fiendishly illuminating variations on Joel Feinberg’s
famous backpacker who breaks into and ransacks a cabin to save
his life. How should we understand this action and the rights
that are involved in it? Lomasky urges us to look upon ourselves
as “project pursuers,” who have lives to lead that can only be
our own. And each of us has a “maximally weighty duty” not to
harm others by infringing on their rights, rights they have as
fellow project pursuers. But rights may be infringed to avoid
“catastrophic moral horror” and death, as in the case of the
backpacker. In his case, justified invasion of the rights of the
cabin’s owner created a moral disequilibrium that only compen-
sation can restore. Rights may be justly invaded. But justifica-
tion does not suspend dutiful compensation, as some moral
philosophers would have us believe.

Gerald F. Gaus says no to the question that forms the title of
his chapter “Does Compensation Restore Equality?” In the course
of his analysis Gaus rejects an Aristotelian conception of com-
pensatory justice and a purely instrumental account of rights,
which he says that Lomasky endorses. Gaus affirms a “Liberal
Principle” of noninterference, in the light of which some in-
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2 JOHN W. CHAPMAN

fringements of rights may be justified and compensated for.
But we must distinguish between infringements that are “harms”
and those that are “wrongs.” Wrongs exhibit disrespect for moral
agents and as such cannot be compensated for, as is the case
with harms. Wronging a person renders a return to moral equality
impossible. Gaus’s closing sentence reads, “Although aggressors
can repay victims for the harm done, transfer of resources
cannot right a wrong.”

The chapters of Part 2 attempt to cope with the historical
dimensions of compensatory justice. James S. Fishkin says, “Jus-
tice between generations confronts us with the issue of how to
think about the interests of possible people.” He holds that
interests may be conceived of as either “identity-specific” or
“identity-independent.” Both ways of thinking have their diffi-
culties. “Identity-specific” claims to compensation run into the
difficulty that the people harmed or compensated may not be
the same. On the other hand, the “identity-independent” un-
derstanding of the human condition suffers from the typical
utilitarian insensitivity to the ultimate separateness of persons.
What to do? Fishkin closes by suggesting that we need to think
through the defensibility of some forms of group compensa-
tion, a proposal that he had previously ruled out of order.

Ellen Frankel Paul begins her analysis by stating the case
against “set-asides.” They are essentially “perverse.” This is be-
cause they benefit the least disadvantaged, not the most disad-
vantaged, in the group to whom compensation is offered. More-
over, set-asides create a new generation of victims. Her reflections
on the issues generated by the problem of set-asides lead Paul
to formulate a generalization on the historical dimension of
compensatory justice: “A theory of compensatory justice of the
Aristotelian, individualistic sort, seems to break down under the
burden of enormous, multifarious, sometimes even mutually
negating injuries suffered in the past.” Frankel moves on from
this conclusion to consider advocates of group compensation.
She finds that none has developed a “theory” of compensatory
justice for groups, that is, set forth the criteria whose application
would enable us to decide which groups, if any, deserve recom-
pense. She next takes up the matter of “reparations.” She thinks
the compensatory scheme devised for the Japanese interned by
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the United States government during the Second World War is
“both theoretically sound and practically manageable.” The rep-
arations made by the Federal Republic of Germany to the Jews
also meet with her approval. However, with reference to the
atrocities committed in the USSR she affirms that “a theory of
compensatory justice seems utterly to collapse under the weight
of this history.” Her final word is that “compensatory justice
certainly has its limitations.”

Part 3 has to do with the relations between compensatory and
distributive justice. It may seem at first sight that they are at
odds, that “compensation strives to preserve what redistribution
strives to change.” Not so, argues Robert E. Goodin. Properly
understood, compensation is quite compatible with redistribu-
tion of a certain kind. Goodin goes on to say that compensatory
action cannot be justified on the ground that it is designed to
restore a just distribution. But it can be justified as serving to
enable people to plan their lives in a reliable manner. “On my
theory of compensation, what is sacrosanct is not the preexisting
distribution but rather preexisting expectations and the plans
and projects that people have built around them.” This is the
moral principle, according to Goodin, that compensatory justice
is based on. The very same principle may apply to distributive
justice in at least some of its redistributive applications. “The
reason we should redistribute resources to meet people’s basic
needs is that without those resources the psychological prereq-
uisites of planning one’s life are lacking.” Compensatory and
distributive justice have similar foundations and aims.

Moral philosopher Elizabeth Anderson thinks Goodin’s analysis
is overly simplified. She reads him as commited to “parsimony
as a fundamental aim of moral theory.” In her view it is not the
case that “reliance” is the one true justification for compensa-
tion. According to Anderson, “Compensatory schemes are jus-
tified not just because they enable people to carry out plans they
have already made, but because they provide people with some
of their basic needs and because they promote autonomy.”
Moreover, the status quo that compensatory measures seek to
restore may well contain redistributions already made or provi-
sions for them. Furthermore, Anderson says that “the rules of
justice are more than devices for generating independently de-
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sirable outcomes. They also express moral principles.” For An-
derson, our moral thinking and our legal system correctly dis-
play a division of labor between compensatory and distributive
justice. We live in the midst of moral diversity and complexity.
“A parsimonious moral theory is suitable only to a lean and
barren moral life.”

Our legal commentator, Saul Levmore, would seem to be
pretty much in agreement with the essentials of Anderson’s
position. In the very first paragraph of his commentary on
Goodin, he points out that “liability rules deter certain activities,
and the law must use other tools to redistribute or its deterrence
aim will not be accomplished.” Our liability rules have impor-
tant “incentive” aspects and effects. To neglect these will not do.
Attention to incentives readily explains why governments com-
pensate in some cases and not in others. “A government that
does not pay for the food it takes will soon find itself without
food because private citizens will cease planting and harvesting.”
It is not only the Anglo-American laws on compensation that
make a good deal of sense in a “perspective that is dominated
by or at least includes deterrence considerations.” This is why
fishermen were compensated for losses caused by an oil spill. A
wide range of legal systems sees matters in the same light.

The contributors to Part 4 confront the takings issue head
on. And to resolve that issue we need a theory of property.
According to Stephen R. Munzer, “a pluralist theory of prop-
erty rights yields the soundest approach to takings and compen-
sation.” Munzer proceeds to articulate his theory in terms of
three principles: utility and efficiency; justice and equality; and
desert based on labor. Along the way he points out that “most
takings that occur in the United States lack any clear redistribu-
tive purpose.” Munzer’s presentation of his theory runs as fol-
lows. The amalgamated principle of utility and efficiency is
based on the proposition that they have in common “individual
preference-satisfaction.” The second principle, justice and
equality, is interpreted to mean that unequal property holdings
are acceptable so long as everyone has a minimum and “the
inequalities do not undermine a fully human life in society.”
Munzer’s third principle, desert based on labor, is founded on a
conception of persons as responsible agents who should get
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what they deserve. Munzer affirms that these principles are
“independent and irreducible.” Much of the rest of Munzer’s
chapter deals in an elaborate and subtle manner with the appli-
cation of his theory of property to the problem of takings, that
is, with how we should deal with government actions that ad-
versely affect private holdings. He thinks that the government
should sometimes compensate for takings and offers a formula,
based on his theory of property, that should enable us to iden-
tify those situations in which compensation is called for and
those in which it is not.

In her commentary on Munzer’s analysis, Carol M. Rose
asserts that his three principles of property collapse into the
first, namely, preference satisfaction. That our property system
is to some degree “pluralistic” arises from the presence of an
older conception of property. This is property as “propriety,”
as appropriately connected with status and authority. In the
course of her analysis Rose points out that a property system
maximizes preference satisfaction by making resources more
valuable. In her view Munzer’s principle of justice works to
promote satisfactions by encouraging enterprise and invest-
ment. As for the principle of desert, it operates to elicit effort
and that makes for the increase of satisfaction. The components
of private property as we have come to know it all hang together
for the purpose of advancing human welfare. The older con-
ception of property, property as “propriety,” had a quite differ-
ent purpose, namely, the appropriate support for authoritative
stations in society. In the “civic republican,” far less hierarchical
philosophy of life, property performed a similar function; it
provided personal independence, considered necessary for po-
litical autonomy. These older ways of conceiving of property
survive in the modern welfare state’s concern for human dignity
and decency. But we also think that uncompensated “takings”
would violate the very purpose of private property, utility max-
imization. Rose holds that “these different postures toward
property are not compatible.” Their coexistence makes for our
“extremely confused” law of “takings.”

In “Diagnosing the Takings Problem,” Margaret Jane Radin
announces that our legal “malaise” about takings arises because
we cannot tell with “satisfactory certainty” which government
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actions constitute takings and which do not. In part our malaise
springs from the search for a “coherent master-rule,” a rule that
cannot be found. According to Radin, “Situated moral judg-
ment is required.” And a review of relevant cases leads Radin to
the conclusion that “so far no one has been able to reduce these
conventional, intuitive, contextually contingent baseline judg-
ments to a set of formal rules.” With reference to the historical
dimension of compensation, Radin says, “In the institution of
property, corrective justice has its day but fades, continually
overshadowed by present realities. This is a vital pragmatic
compromise.” Indeed, intuition, context, and compromise per-
vade the decisions having to do with takings. Political context
and political theory also enter into the judicial equation. She
refers to “contextualized pragmatic decisions.” Our ideal of the
“rule of law” drives us to transcend this kind of adjudication,
but to no avail. Insofar as theories of property, politics, and
personhood remain contested, the takings issue cannot be defin-
itively resolved. Uncomfortable though it may be, the best we
can have we already have, the “pragmatic practice of situated
judgment.” By way of conclusion to her analysis, Radin pro-
claims that in the takings issue, “here as elsewhere in the law,
we should recognize the pragmatic nature of the enterprise.”
Part 5 addresses the problem of differing “legal cultures,” a
legalistic way of referring to differing political theories or phi-
losophies of life. Cass R. Sunstein informs us at the outset of his
contribution that in our legal culture, “Principles of compensa-
tory justice are the defining feature of the common law of tort,
contract, and property.” But in today’s world, a world infested
with “regulatory harms,” application of these principles gener-
ates perverse results. As alternatives to our inherited principles
of compensatory justice Sunstein puts forward the principles of
“risk management” and “nonsubordination.” According to Sun-
stein, subordination exists where and when “a difference irrele-
vant from the moral point of view has been turned, without
sufficient reason, into a social disadvantage in important spheres
of life.” Sunstein proceeds by way of a critique of the law having
to do with small claim class actions, probabilistic torts, and reg-
ulatory harms. By way of an example of how compensatory
thinking makes for trouble he points to the recalling of auto-
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mobiles, “an irrational way to reduce automobile accidents and
injuries.” With reference to the practice of racial discrimination,
Sunstein says that “the requirement of discriminatory purpose
is a clear outgrowth of compensatory principles.” Indeed, “the
problem of inequality is not at all understandable in traditional
compensatory terms.” Concepts of compensatory justice do not
accord well with “affirmative action” programs, because “the
problem of racial discrimination is systemic rather than episodic
in character.” Here, in particular, Sunstein’s thinking seems to
be inspired by the work of John Rawls. In the remainder of the
chapter Sunstein explains how the principles of “risk manage-
ment” and “nonsubordination” might be institutionalized.
Hayek’s philosophy of life, not Rawls’s, appears to be the
inspiration for Randy E. Barnett’s critique of Sunstein. He says,
to begin with, that “what is missing from Sunstein’s account is
the rights-based nature of the common law of tort, contract,
and property.” A liberal conception of justice informs the An-
glo-American legal system. And, “Compensation for objective
wrongs rather than for subjective ‘injuries’ is fundamental to
the liberal conception of justice.” Sunstein’s conception of com-
pensatory justice is flawed insofar as it makes injury and not
violation of rights the criterion to be applied in identification of
the ground for compensation. The rights that Barnett has in
mind are not “Holmesian legal rights,” defined entirely in terms
of remedies. In the liberal conception of justice, as Barnett
understands it, legal rights can be appraised “against a norma-
tive framework of individual background rights.” Barnett holds
that “to implement legal theories such as risk management and
nonsubordination means abandoning important aspects of the
liberal conception of justice and the rule of law.” Barnett moves
on to an exposition of the limits of judicial competence from
which he extracts the proposition that “to concede that a partic-
ular legal theory cannot be couched in terms of a claim of right
is to concede that such a claim does not belong in a court of
law.” Sunstein’s “limits of compensatory justice,” in this perspec-
tive, “may simply reflect the limits of judicial competence.” Now
Barnett’s Hayekian understanding of the human condition comes
fully into view. In the face of the “polycentric issues” that mod-
ern societies confront, not only are courts incompetent, but so
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are legislatures and administrative agencies as well. Only the
free market based on “several property” can cope with the
“pervasive problems of knowledge, interest, and power.” To
plan and to manage society and its development along the lines
proposed by Sunstein is to commit what Hayek called “the fatal
conceit.” In Barnett’s eyes, to supplant the liberal conception of
justice and the rule of law with principles of risk management
and nonsubordination is simply too risky a proposition. Best to
hold fast to the liberal legal culture of individuated rights. Rights
are the motor that runs Hayek’s philosophy of life, which I
think best described as “evolutionary utilitarianism.”

If Rawls inspires Sunstein and Hayek inspires Barnett, then
Amartya Sen is the thinker to whom David Johnston is best
compared. Johnston’s analysis and appraisal of Cass Sunstein’s
thinking is so closely reasoned that it defies compact summary.
He begins by contending that Sunstein “conflates” questions
about legal cultures with questions about the purposes of law.
The latter are political, not legal questions. The disarray in the
realm of compensatory justice arises from disagreement over
the proper purposes of government, that is to say, it is a dis-
agreement in political theory. We are living in a world inhabited
by two visions of state and society. These are classical liberalism
and managerialism. Classical liberalism is based on “the idea of
a person as an agent of choice who is responsible for his or her
own voluntary actions and their effects, but not for effects or
events over which he or she has no control.” Johnston would
have us cling so far as possible to this ideal of personality. In the
managerial philosophy of life, groups, regulations, and admin-
istrative agencies make their appearance. In fact, we live in a
world that is more managerial than classical liberal, sociologi-
cally speaking. According to Johnston, “the idea of individual
responsibility, though not abandoned, declined in importance
for those who endorsed the managerial view.” Johnston says
that compensatory justice as we know it is much in line with
liberal aspirations, and further that “Sunstein offers no alterna-
tive to the compensatory model ...” With reference to Sun-
stein’s principle of “risk management,” Johnston concludes that
“the point is not to go beyond compensatory justice, but to
modify it.” As to Sunstein’s principle of “nonsubordination,”
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Johnston asks, to what sort of equality does it point? Perhaps to
some kind of “equality of result.” In any event Johnston ad-
vances a conception of equality that derives from classical liber-
alism in that it has freedom built right into it. People are equal
if they can deal with one another and their affairs on a genu-
inely voluntary basis. This means they must possess all kinds of
skills—Sen would say “abilities.” Our main objective should be
“to cultivate the capabilities that enable individuals to become
responsible agents of choice.” In the end we are not faced with
an outright choice between the liberal and managerial philoso-
phies of life. Given a liberal interpretation of the idea of equal-
ity, all we confront are problems of judicious promotion and
application. In David Johnston’s world issues of compensatory
justice would remain, but surely decline in importance.






PART I

RIGHTS AND
COMPENSATORY JUSTICE






COMPENSATION AND
THE BOUNDS OF RIGHTS

LOREN E. LOMASKY

I
Joel Feinberg tells the following story:

Suppose that you are on a backpacking trip in the high mountain
country when an unanticipated blizzard strikes the area with such
ferocity that your life is imperiled. Fortunately, you stumble onto
an unoccupied cabin, locked and boarded up for the winter,
clearly somebody else’s private property. You smash in a window,
enter, and huddle in a corner for three days until the storm
abates. During this period you help yourself to your unknown
benefactor’s food supply and burn his wooden furniture in the
fireplace to keep warm. Surely you are justified in doing all these
things, and yet you have infringed the clear rights of another
person.!

Feinberg’s gloss on the tale is thoroughly persuasive. Only an
exceptionally rigorous Kantian or libertarian would deny that
the backpacker’s conduct is, under the circumstances, eminently
warranted.? Yet this poses a difficult problem for proponents of
strong rights. If it is rationally justifiable to violate someone’s
rights when the stakes are high enough, then how are we to

13



14 LOREN E. LOMASKY

construe the role of rights in the overall moral economy? If they
do not absolutely bar rights-traducing conduct, then one might
think that they serve primarily as markers for generally imper-
missible conduct. As such, they appear to be not much different
from the act utilitarian’s “rules of thumb,” mostly reliable guides
for conduct but certainly not unbridgeable nor, significantly,
moral commodities that carry their own independent force.3

Feinberg borrows from Judith Thomson the distinction be-
tween violating a right and infringing a right: “Suppose that
someone has a right that such and such shall not be the case. I
shall say that we infringe a right of his if and only if we bring
about that it is the case. I shall say that we violate a right of his
if and only if both we bring about that it is the case and we act
wrongly in so doing.”* The distinction seems to be convenient
in the present case. Feinberg and Thomson can classify the
backpacker’s actions as constituting an infringement but not a
violation, thereby shielding his conduct from any imputation of
moral wrong.

The result is not, however, achieved without considerable
cost. For what follows is this: from the fact that A has a right
that such and such shall not be the case, and that B brought it
about that such and such is the case, no conclusion to the effect
that B has done anything improper is warranted, not even a
provisional conclusion. Some breaches of rights are merely in-
fringements and others are violations; in the absence of specific
additional evidence to the effect that B acted wrongly we have no
reason to find anything amiss in the (for all we know) mere
infringement. But if that additional evidence constitutes an in-
dependent reason for holding that B acted wrongly, then the fact
that B brought it about that a right of A failed to be satisfied
would seem to be strictly irrelevant to our moral appraisal of B’s
action.

An analogy helps clarify the point. Some acts of crossing the
street are innocuous while others constitute jaywalking. Jaywalk-
ers are culpable but nonjaywalking street-crossers are not. Sim-
ply from the fact that B crossed the street, nothing whatsoever
can be concluded about B’s culpability or lack of same. To draw
that further judgment we must first determine whether B has
Jjaywalked. It follows that having crossed the street does not figure
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significantly in directing our evaluations while having jaywalked
does. Correspondingly, if Thompson’s distinction is accepted it
would seem that having infringed a right will not figure signifi-
cantly in our moral appraisals; all the work will be done by the
“act wrongly in doing so” clause. Surely, though, this is not how
most of us think that rights function. Rather, we suppose that
one has provided an extremely powerful, if not absolutely deci-
sive, reason for holding B’s conduct to be morally defective if
one shows that B’s action was contrary to A’s right. So again we
confront the question: if rights may permissibly be infringed,
where does that leave the stringency of rights?

Rather than concede the leakiness of rights and thus take the
first step onto the slippery slope, one might instead deny that
the backpacker has infringed, let alone violated, anyone’s rights.
The cabin owner, it is said, possesses a prima facie right that her
property not be put to the use of another without her consent,
but the full specification of her property right includes various
emergency clauses covering situations such as that encountered
here. The suggestion is implausible. Feinberg notes, “It is, of
course, possible to say these things, but only at the cost of reject-
ing the way most of us actually understand the rights in ques-
tion. We would not think it inappropriate to express our grati-
tude to the homeowner, after the fact, and our regrets for the
damage we have inflicted on his property. More importantly,
almost everyone would agree that you owe compensation to the
homeowner.”?

Feinberg’s point is that rights that are no more than prima
facie do not leave a claim for compensation in the wake of their
being overridden. For example, an heir’s prima facie right to the
substance of an estate can be blocked by the existence of credi-
tors’ claims. If so, the creditors owe nothing to the heir, not
even gratitude. The case of the imperiled backpacker does not
seem to be of this kind. Although his use of the cabin was
entirely justifiable, it nonetheless leaves a moral imbalance for
which compensation is the indicated remedy. However, that too
generates difficulties. The backpacker did nothing wrong in
making use of the cabin; on what grounds then can it be main-
tained that he has created a moral debt that must be compen-
sated? Suppose instead that a meteor had fallen on the cabin.
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That would be bad luck for its owner, perhaps calling for our
sympathy or even charitable relief, but no one of us individually
nor all of us collectively would be under an obligation to tender
compensation. People, unlike meteors, can not only harm peo-
ple but also wrong them. When they do, they incur an obliga-
tion to make good the wrong by rendering the injured party
whole.® However, in the present instance the backpacker seems
to be no more liable to criticism than the errant meteor. What
then can be the moral foundation of a compensation require-
ment? Or, to put it another way, if wrongful action is not neces-
sary to trigger the compensation requirement, how. otherwise
can a duty to compensate arise?’

I believe that Feinberg is correct in all of the following: (1)
the backpacker does not act wrongly by breaking into the cabin
and using its resources to sustain himself; (2) the backpacker
does, however, thereby infringe the clear rights of another per-
son; and (3) the backpacker owes compensation to the cabin
owner. The task of this chapter is to develop an understanding
of rights in which all three of these contentions are supportable.
That task becomes trivial if rights are taken to be no more than
the consequentialist’s usually trustworthy markers of where util-
ity might profitably be accrued, or if the fact of a right’s in-
fringement were not in and of itself a powerful, though not
absolutely decisive, reason for holding that the infringer has
acted wrongly. So let me be more precise: I shall attempt to
show that a theory of maximally stringent, nonconsequentialist
rights accommodates itself to Feinberg’s backpacker.

I begin in section II by telling several stories in which the
protagonist is an imperiled backpacker. Their several upshots
help locate the salient moral issues to be addressed by a theory
of strong rights. Section III offers a sketch of that theory, and
IV shows how wrongful rights infringements generate a moral
imbalance for which compensation (and, in some cases, punish-
ment) is the appropriate response. In section V I argue that
limitations on the scope of rights issue from the underlying
account of practical reason from which those rights are derived:
a theory that takes rights to be maximally weighty moral claims
cannot reasonably take the scope of rights to be similarly maxi-
mal. That is because rights have purchase on our conduct only
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insofar as those who transact with rights holders do not thereby
forfeit their stake in the regime of rights itself. That introduces
the analysis in section VI of compensation for justifiable incur-
sions on rights. Exigent circumstances can place a person be-
yond the outermost boundary at which that person has reason
to accede to the individuals’ otherwise legitimate rights claims.
However, once exigency has passed, the parties may find them-
selves again in circumstances such that each has reason to ac-
knowledge the others’ rightful holdings. Such acknowledgment
may require rectification of previous inroads on those holdings.
That is why Feinberg’s backpacker has a duty to compensate the
cabin owner. However, not all inroads on the assets of others
create claims for subsequent compensation, and in section VII I
argue that this is how we should understand minimum welfare
entitlements. Section VIII appends a brief conclusion.

11
1. The Surrogate Transaction Ploy

Had the backpacker been able to ring up the cabin owner
on a cellular telephone carried along for just such emer-
gencies, he could have offered to pay her a reasonable
sum for room and board while he waited out the storm.
Only a moral monster would decline to allow the use of
the cabin under these circumstances. Since very few peo-
ple are moral monsters, it is likely that they would have
struck a respectably capitalistic bargain whereby the back-
packer survived and the property owner is adequately re-
munerated. Unfortunately, on this particular backpacking
trip no cellular telephone was at hand. Still, based on
probabilities, the backpacker can reasonably impute the
cabin owner’s assent to the transaction they would have
made. Therefore, he does no wrong when he breaks into
the cabin, burns selected pieces of furniture for warmth,
etc. Compensation due after the fact is to be understood
as the hypothetical contract’s quid pro quo.

Property holdings are, after all, not sacrosanct. Millions of
times each day they migrate from one person to another as
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property is bought and sold. The surrogate transaction version
appeals because it models the backpacker’s actions on familiar
commercial transactions. Nonetheless, it is defective.

First, if the surrogate transaction model were appropriate, it
would not be the case that the backpacker infringes the cabin
owner’s rights. A person may freely burn furniture for which
he has paid or, as in this case, for which he has transacted to
pay in the future. Compensation, though, is not the same as
paying a purchase price, and it is the former that is exacted
from the backpacker.

But second, the transaction model does not begin to get off
the ground. Even a certainty that you would consent to a partic-
ular transaction were the terms put to you does not entitle me
to force that transaction on you. For example, I might know
that, for a payment of ten thousand dollars, you would gladly
assent to my painting a mustache on the picture of Immanuel
Kant hanging on your wall. Nonetheless, I am not at liberty to
deposit that amount in your bank account and then, without
first asking you, commence my graffiti attack. Actual agreement
is to the point but hypothetical agreement is not.%

Third, neither hypothetical nor actual consent on the part of
the cabin owner seems requisite to justify the backpacker’s in-
cursion. Suppose that on the door of the cabin is a sign reading
“WARNING!!! This cabin may not be entered by anyone, ever!
I don’t care if you’re here because of avalanche, blizzard, flood,
nuclear holocaust, or whatever; just go. THIS MEANS YOU!”
Now the evidence is very strong that the owner would not agree
to provide shelter; must the backpacker therefore consign
himself to the blizzard? Certainly not. He is justified in entering
the cabin by virtue of his extreme need, not because of what its
owner did or would agree. Indeed, as Thomson notes, the
backpacker’s need for shelter morally forces the hand of the
owner: “Suppose that I have a device in place, by the activation
of which I can prevent you from burning my chair—for ex-
ample, pressing the switch will cause all the furniture to be
coated with fire-proof foam. Would it be morally permissible
for me to activate that device? Surely not; surely it would be
wrong to prevent you from burning the chair.”®

It may therefore seem that (appropriately grave) need, and
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need alone, suffices to justify incursions. But that judgment is
contravened by the following story.

2. The Imperiled Thrill-Seeking Backpacker '°

As it happens, our backpacker is no stranger to perilous
escapes. He does not much care for hiking. Rather, it is
the thrill of living on the edge that sets his juices bubbling.
If the weather is clement, he sinks into his La-Z-Boy recli-
ner and watches “Miami Vice” reruns. But when he hears
reports of impending storms, he dons his gear and sets out
for the high country. This happens to be the forty-third
time he has braved a blizzard. On each previous occasion
he has chanced upon an unoccupied cabin in which to find
refuge. His luck once again holds good. He breaks into the
cabin, helps himself to its food stocks, burns furniture for
warmth, and so on. As with the prior forty-two episodes,
he pays liberal compensation after the event.

In this emendation of Feinberg’s example, the backpacker’s
conduct is not innocent. Although it remains true that he would
have died had he not entered the vacant cabin, he nonetheless
acts impermissibly. His trespass wrongs the cabin owner. Nor
does his willingness to pay compensation erase that wrong.

It might be objected that the thrill-seeking backpacker has
indeed acted wrongly, but the wrong he commits is not the act
of trespass. Once caught up in the blizzard he has no reasonable
alternative but to enter the cabin. Rather, it can be claimed, the
flaw in his conduct occurs prior to his endangerment. By head-
ing out into the storm with the intention of turning another’s
property to his use, he undertakes, under circumstances in which
no excusing conditions operate, to infringe rights.

I believe that this misconstrues the nature of the transgres-
sion. The claim is that the backpacker is guilty of intending to
perform an impermissible action, yet how can that be? If the
actual entry into the cabin is morally unobjectionable, then act-
ing with the intention (or hope) of securing entry cannot be to
intend what is wrong. And even if the backpacker sets out, so to
speak, on the wrong foot, that initial moral error is something
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different from the one eventually committed: viz., violation of
the cabin owner’s rights. To put oneself in a situation where one
will be powerfully tempted to help oneself to another’s goods
may be perverse, but that is not tantamount to actually violating
someone’s rights. Rather, it is the failure to resist the temptation
that upsets the moral balance. So, had the backpacker realized
at the last minute that he could not permissibly break into the
cabin and then resolutely refrained from doing so, he could be
convicted of having acted imprudently or even tragically, but
not of having offended against the rights of others.

Therefore, though the judgment may seem harsh, the ulti-
mate wrong action committed by the backpacker is his breaking
into the cabin. Moreover, that is the only aspect of his conduct
that violates the rights of anyone else. One might say that it
would have been worse overall, worse from the perspective of
the universe, had he allowed himself to perish in the storm, but
that is strictly irrelevant to his transgression vis-a-vis the cabin
owner. The latter’s complaint concerns the destruction of her
property. In this version of the story the backpacker cannot
maintain that it was justifiable under the circumstances, and
that he need only tender compensation fully to restore the
moral equilibrium.

The moral of the story is that not all suitably grave needs
serve to exonerate rights infringements. Rather, if the need is
one that predictably and reasonably could have been averted or
met by the agent himself, then he is not at liberty to convert the
rightful holdings of others to his own use. The thrill-seeking
backpacker reasonably could have done so; thus he is at fault.!!

3. The Entrepreneurial Rescue Service

Backpacking has become exceedingly popular, and a great
number of people head for the hills. They are not always
wise in choosing how or when to do so, and many find
themselves at risk. This circumstance is not lost on aspiring
capitalists who detect an opportunity for profit. One incor-
porates Rachel’s Rescue Service. Her bright idea is to con-
struct a series of aptly situated havens where hikers can
find food, shelter, and in-room movies with which to wile
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away the hours. A fee list detailing the charges for these
various services is prominently displayed on the door, which
is activated by insertion of any major credit card. These
services are expensive, considerably in excess of the re-
placement cost of goods consumed, but of course the com-
pany has to recover its capital investment and all other
business expenses to remain a going concern. In fact,
Rachel’s after-tax profits are in line with those of other
small businesses in the area.

Once again our backpacker is overtaken by a blizzard
which, unlike that of the previous story, was completely
unexpected. Fortunately, he comes upon an unoccupied
cabin. Perhaps not so fortunately, that cabin is located
next to a Rachel’s Rescue Service hostel. The backpacker
can save himself either by breaking into the unoccupied
cabin or by patronizing Rachel’s establishment. If he elects
the former, he will, of course, be required to compensate
the cabin’s owner for the damage he causes. However, the
tariff will be only a tenth or so of what Rachel charges for
equivalent provision. The backpacker can afford the fee
but naturally prefers to spend less rather than more. After
taking a few seconds to weigh the alternatives, he breaks
into the cabin.

The backpacker has acted improperly. He was obliged, if he
wished to save himself, to pay the going rate. Some, though, will
take issue with this conclusion. They might argue in this way:
“We all agree that if there had been no branch of the rescue
service in the vicinity, the backpacker would have been blame-
less in breaking into the cabin. Once he subsequently provides
full compensation to its owner, no one would have any legiti-
mate complaint. But if that is so, the presence of an alternative
refuge is immaterial. The cabin owner is no worse off in virtue
of the entry and subsequent compensation for damages than
she would have been in the absence of the commercial establish-
ment. Thus, she is not wronged by the backpacker. Neither is
Rachel’s Rescue Service wronged; it had no right against the
backpacker that he purchase its services. Therefore, the back-
packer wrongs no one by using the cabin.”
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The argument is invalid because it invokes the wrong com-
parison. The backpacker needs refuge, and so he may justifiably
do something to secure that refuge. That he may do anything that
will bring about that end does not follow. Damage to a cabin is
damage to a cabin, but whether it constitutes a morally derelict
action depends on whether it was justifiable under the circum-
stances that actually obtained. In the present circumstances,
unlike those of Feinberg’s original version, the backpacker is
able to save himself without traducing anyone’s rights. There-
fore, he may not break into the cabin.

This story too has a moral. One may permissibly infringe the
rights of another to secure what is urgently needed, but not
when it is feasible both to satisfy that need and to respect rights.
That is true even when respecting rights comes at substantial
cost—though, as the next story implies, not true irrespective of
the cost level. Note that breaking into an unoccupied cabin
might be the course of action that maximizes the total happiness
enjoyed by all affected parties; it remains impermissible. Its
wrongness is not the outcome of a delicate utilitarian calculus.
Rather, it issues directly from the stringency of rights.'2

4. The Avariciously Entrepreneurial Rescue Service

Same story as previously, except that Rachel has upped
the ante. She now extracts for entry into one of her havens
80 percent of the customer’s net assets plus a similar per-
centage of all his future earnings. She is known to be able
to implement compliance with such contractual undertak-
ings through her remarkably persuasive (“Here’s an offer
you can’t refuse”) enforcement director. The backpacker
weighs his alternatives and breaks into the unoccupied
cabin.

The conclusion to be drawn is sensitive to the precise extent
of the burden, but we probably should judge that the back-
packer does no wrong. True, he could have saved himself with-
out infringing any rights, but the upshot would be that the
remainder of his life would be miserable. While one may, under
certain conditions, be morally obliged to accept a miserable life
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for oneself,!? those conditions do not seem to obtain here. The
guiding idea, roughly, is that individuals’ duties not to trans-
gress the rights of others either entirely disappear or else are
considerably weakened when respect for rights would put the
individual below the baseline of being able to lead a decent life.
Moreover, those who would claim rights against others are ra-
tionally obliged to recognize that those others’ reasons for com-
pliance are a function of where they are situated with respect to
that baseline. The bargain that Rachel proposes is outrageously
harsh, and the cabin owner cannot justifiably complain against
the backpacker that he declined to embrace it.

5. The Overcompensating Backpacker

Same as the third story except that the backpacker is a
more ingenious contriver of alternatives. Rather than pay
Rachel’s fee, he breaks into the cabin and subsequently
tenders its owner triple damages. The owner is thereby
raised to a higher indifference curve than if the cabin had
been untouched, and the backpacker is also better off than
had he patronized Rachel’s Rescue Service. Only Rachel
does less well, but she had no right against the backpacker
for his business.

The backpacker has wronged the cabin owner. That is true
even if the owner turns out to be pleased, on balance, with the
way things worked out. Just as imputed hypothetical consent
does not legitimize forced transactions (see the first story), nei-
ther are they legitimized by an overall utility gain accruing to
the person whose rights have been infringed. One is not at
liberty to make people better off by breaching their rights.'* Of
course the cabin owner may choose to forgive the infringement
of her rights, but the essential point is that forgiveness of the
offense would not be possible unless an offense had occurred.
The moral—our final one—is that the stringency of rights is
such that they can block not only courses of action that survive
the consequentialist’s delicate balancing but even alternatives
that would render every party better off, where being better off
is understood in terms of the familiar welfarist indifference
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curve apparatus. That underscores the difficulty of understand-
ing how rights can justifiably be infringed.

II1

It goes without saying that theorists do not concur on any single
univocal statement of what rights are, who has them, and why.
I shall not try to develop that characterization here.!® Rather, 1
pick up some cues familiar from the literature. Robert Nozick
characterizes rights as “side constraints,”'® Ronald Dworkin as
“political trumps.”!” The two locutions point in essentially the
same direction but are distinct. A side constraint dictates that
certain courses of action are out of bounds, simply not to be
employed within the domain over which the constraint oper-
ates. A trump, though, as any bridge player knows, can be
overtrumped—frequently if one is having a bad day. Nonethe-
less, both Nozick and Dworkin agree that rights establish mor-
ally potent boundaries that others are not at liberty to cross to
achieve otherwise desirable outcomes.

Though some theorists take exception to this characteriza-
tion,'® 1 follow Nozick/Dworkin in understanding rights to be
maximally weighty moral claims, claims powerful enough to block
utility-maximizing moves. It therefore becomes problematic why
one should acknowledge the existence of such claims. What
reason could we have to accede to securing less overall value
when more is attainable?

Only an abbreviated answer can be supplied here.!® It com-
mences from the understanding of individuals as project pur-
suers, as agents committed to acting on behalf of enduring ends
that are distinctively their own. These ends are a source of
individuated, personal value in that they afford agents reason to
value certain states of affairs and disvalue others, which, in the
absence of those commitments, they would not have equivalent
reason to value/disvalue. Person A, therefore, may have over-
whelmingly good reasons to value the advancement of some
end that to B, for equally good reasons, is an object of indiffer-
ence or loathing. Projects have directive force with respect to
agents’ subsidiary valuations and furnish recognizable coher-
ence and continuity—what we may call meaning—to an individ-



Compensation and the Bounds of Rights 25

ual’s life. It follows that, contrary to the claims of consequential-
ists, project pursuers do not have reason to subscribe to some
monolithic impersonal standard of value that would arbitrate all
interpersonal conflicts without reference to the particularities of
individuals’ personal projects. Rather, a project pursuer has
reason, individuated practical reason, to take his own distinctive
commitments as affording a rational motivation for their ad-
vancement-by-him.

The world, of course, contains many project pursuers, each
with his own directive ends, and each of whom has reason to lend
special weight to those ends. If I am not utterly myopic, I
recognize that the value I attach to my ability to act in pursuit
of my own projects will not afford you equally compelling rea-
son to value my ability to pursue my projects. Rather, I shall
acknowledge that you have reason to lend differential weight to
those ends that are especially salient to you. Within this under-
standing of individuated practical reason there exists the poten-
tial for incessant conflict, for the Hobbesian war of all against
all. But also latent within it is a basis for accommodation. Al-
though neither you nor I has reason to be impartial between
advancement of his own ends and advancement of the other
person’s ends, we each have reason to acknowledge the rational-
ity from the perspective of each person of lending special weight
to the values constituted by that individual’s personal projects.

As a project pursuer, I require secure possession of moral
space within which I am at liberty to act on the basis of those
ends that specially matter to me. You require similar moral
space within which to pursue your own projects. Because our
situations are symmetrical, we each have reason— personal rea-
son—to value the other’s noninterference. Therefore, over a
wide (though not unlimited; see below) range of situations in
which we might find ourselves, we each have reason to value a
moral order characterized by mutual restraint. Within that or-
der I will not be obliged to set aside my own cherished ends to
advance yours, but I will be required to refrain from trampling
on your activities. Basic rights duly emerge as affording what I
have elsewhere characterized as “those moral constraints that
impose minimal demands on the forbearance of others such
that individuals can pursue projects amidst a world of similar
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beings, each with his own life to lead, and each owing the same
measure of respect to others that they owe to him.”2°

Rights so understood establish a moral baseline. We can, and
doubtless should, do more than merely respect the rights of
others, but we may not do less. The feasibility of acting effec-
tively on behalf of projects that are distinctively one’s own is
predicated on the maintenance of a system of generalized non-
interference. No one is thereby guaranteed success in achieving
his ends, but it would be unreasonable to require of other
project pursuers that they provide guarantees. They have their
own affairs to attend to. All that can reasonably be demanded
from everyone is commitment to a policy of reciprocal restraint.
Because the alternative is the Hobbesian jungle, the demand
has considerable urgency. Rights thus take the form of side
constraints that establish the boundaries within which one is at
liberty to pursue those ends that personally matter most. They
are maximally weighty moral claims not because respect for
rights is the be-all and end-all of living well, but because they
ground the possibility of leading good lives in civil society.

v

Rights must be respected, but sometimes they are not. So it is
important to develop not only the primary theory of what duties
people owe to others but also the secondary theory of what
duties they owe to others in virtue of failing to comply with
their primary duties. If B smashes the windows of A’s donut
shop, thereby violating A’s rights, B’s offense is not some gener-
alized blow against impersonal value. Rather, the complainant
in the first instance is A. It is A, not the universe, who is wronged.
The moral imbalance that comes to obtain between victim A and
victimizer B is not simply a function of the fact that A has
become worse off and B, perhaps, better off. Had instead a
meteor fallen on A’s donut shop, that would have been bad luck
for A and a windfall gain for B, A’s competitor in the donut
business, but it would not establish any particular tie of obliga-
tion between them, any debt owed by B to A. Nor can we explain
the relation by adding that A’s loss is caused by B’s deliberate
action. If B had contrived a better donut recipe and thereby
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driven A into bankruptcy, that would be an evil for A but not an
evil done to A by B. It is only insofar as B transgresses the side
constraints constituted by A’s rights that B becomes A’s moral
debtor.

This debt has several dimensions. First, and seemingly least
controversial, B is obliged to render A whole, to transfer re-
sources to A adequate to make A at least as well off as before the
transgression occurred. Jules Coleman has, however, ques-
tioned this understanding:

If there is a wrongful loss, it ought to be annulled; the same goes
for wrongful or unwarranted gains. Nevertheless, the principle
of corrective justice which enables us to identify compensable
losses and unjust enrichments does not commit us to adopting
any particular mode of rectification. The principle that deter-
mines which gains and losses are to be eliminated does not by
itself specify a means for doing so. Presumably there is more
than one way of rectifying undeserved gains and losses.?!

So, for example, it is entirely immaterial as a strict matter of
corrective justice whether compensation for wrongful losses is
paid by the victimizer or is instead provided by a social insur-
ance fund.?

In effect, Coleman denies that any special moral relation
between the victim and victimizer has come to obtain in virtue
of the encroachment. But that leaves as puzzling only his atten-
tion specifically to wrongful losses. Why should we not instead
focus our attention on all and only those losses that result in a
pattern of holdings that our favored distributional model classi-
fies as subpar? A’s loss is just as real, just as salient to A, if it
resulted from a wayward meteor as if it were the product of B’s
vandalism. In each case A has equivalent reason to value rectifi-
cation. If the point of taking action is to relieve A’s distress, it
makes just as much sense to afford A recovery from meteors as
from the rights-infringing actions of other people. Insurance,
whether collectively provided or purchased on the market by
individuals, is an appropriate response to the risk of losses.

That, however, is to leave an important element out of the
equation. It is to treat an issue in compensatory justice as if it were
instead a matter of distributive justice. Some believe that there are
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collectively shared duties to promote economic equality or to
enhance the position of the least well off; others reject such
notions. However, that should be recognized as being a differ-
ent issue from whether A ought to recover specifically for a
wrongful loss. Criteria of distributional justice are impersonal;
they apply, if they apply at all, to everyone in the same way.
Compensatory justice, though, is essentially perspectival. The
only reason why the wrongfulness of A’s loss can be relevant is
because it validates the existence of a complaint A has specifi-
cally against the perpetrator of that loss, B. It is not the exis-
tence of the loss as such that generates the complaint; wrongful
losses are no worse simply as losses than are those that arise
innocently. Rather, the moral equilibrium is upset by the defi-
ciency in B’s conduct, and that is why the onus of providing
rectification or compensation 2% properly falls on B. The control-
ling idea is not that (B and) everyone has an open-ended duty
to repair unfortunate circumstances, but that each person has a
maximally weighty duty to avoid damaging others through rights-
infringing conduct.

The point can be put yet more sharply. Suppose that B
attempts to sabotage A’s product by pouring massive quantities
of oat bran into A’s donut batter; as it turns out, A’s business
now booms as cholesterol-conscious snackers now flock to A’s
shop. A has not been harmed ?* but rather benefited. Should we
say that A has no legitimate complaint against B? I think not. B
has not caused A any wrongful loss, but he has nonetheless
wronged A. B has not afforded to A the deference due to a rights
holder, and thus generates a moral imbalance between them. A
may have no reason to complain of the outcome that has fortui-
tously emerged, but he has reason to be indignant about the
means through which that outcome eventuated. To assess puni-
tive damages against B or otherwise to respond to the legitimacy
of A’s complaint against B would not be improper. Notice that
the issue remains within the domain of compensatory/corrective
justice in that a breach by one party vis-a-vis another is held to
be a proper basis for compelling a transfer of resources between
them.

The point should not be obscured by the fact that rights
violators are not only compelled to make restitution to their
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victims but are also sometimes punished for crimes “against the
state.” An offense done to a particular individual is, secondarily,
a breach of the general moral order. Because we all have reason
to value maintenance of that order, those who are not directly
victimized may nonetheless have reason to take an interest in
rights violations. Not every offense has generalized import, but
some do. Those we may properly punish.?® But it should be
recognized that this secondary response is derivative from the
primary victimization, whether retrospective or prospective,?
of particular individuals. Only because offenses generate in the
first instance a moral imbalance between victim and victimizer
do they have an import that extends beyond those parties.

\%

I have argued that rights entail maximally weighty moral de-
mands. It does not follow, however, that their scope is maximal.
Nothing in the preceding argument implies that individuals’
reasons to forbear in their dealings with others obtain under all
conceivable circumstances. Indeed, it points in the opposite di-
rection. Recall that rights emerge as a function of individuals’
interest in being able to live as project pursuers. If, however,
scrupulous regard for another’s moral space would directly
jeopardize one’s own standing as a project pursuer, then all bets
are off. The generalized version of this unfortunate circum-
stance is, of course, Hobbes’s state of nature where life is “soli-
tary, poor, nasty, brutish, and short” because no one acknowl-
edges any restriction on his liberty to “use his own power, as he
will himself, for the preservation of his own nature; that is to
say, of his own life; and consequently, of doing any thing which
in his own judgment and reason, he shall conceive to be the
aptest means thereunto.”?’

Feinberg’s imperiled backpacker finds himself in a rather
different sort of state of nature, but the threat it poses to “his
own nature” is no less authentic. He will be unable to live as a
project pursuer, indeed be unable to live,?® unless he appro-
priates another’s rightful holdings. Therefore he has overriding
reason to break into the vacant cabin although he thereby in-
fringes its owner’s property rights. That conclusion should not
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be viewed as in any way undermining the preceding argument
for the general applicability of rights. Quite the reverse; just
those considerations that underlie the rationality of respecting
rights in less precarious circumstances here imply the reason-
ableness of infringing them. What has changed are the back-
ground conditions, not the underlying rationale.

The result is congruent with the familiar Humean contention
that principles of justice apply only in circumstances of relative
scarcity. If all goods are abundant to the point of satiation,
justice becomes otiose; if they are so scarce that chances for
survival dim, principles of justice lose their rational purchase on
the conduct of individuals. I suggest that for Hume’s “justice”
we substitute “rights.” The backpacker has passed beyond rela-
tive scarcity to dire need; that justifies his setting aside the
regulative demands constituted by the rights of others.

It can be objected that no such sweeping conclusion follows
from the slender evidentiary base afforded by the imperiled
backpacker. There are two important respects in which that case
can be held to be exceptional. First, the rights infringement in
question extends only to property holdings, and those of a
rather negligible sort. (How dearly is the average wooden chair
in the average cabin likely to be prized?) Even if it is acceptable
under conditions of exigency to encroach on property, that
incursions on liberty or life are licit does not follow. Second, the
case is described as one in which compensation after the fact is
feasible. Even if compensation does not erase a prior moral
transgression, it certainly eases its sting. However, losses, espe-
cially momentous ones, that for one reason or another cannot
be compensated, are a different matter. We might therefore
hold that it is permissible to infringe rights to alleviate a grave
need if compensation will subsequently be made, while rights
infringements that do not admit of after-the-fact compensation
are barred.

Both contentions are, to an extent, credible. There is a dis-
cernible moral difference between burning a chair and burning
a person, and any theory that insists on subsuming the two
under the same strictures is a nonstarter. Loss of property typi-
cally impinges less critically on an individual’s ability to live as a
project pursuer than does loss of liberty or life. Similarly, it is of
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undeniable moral significance whether intrusions on rights are
compensated; that is why, after all, we have reason to be con-
cerned with principles of compensatory justice. Damages that
are subsequently compensated pose a lesser threat to one’s pros-
pects for successful project pursuit than do those for which no
compensation is tendered. We would expect different principles
to apply to these readily distinguishable cases. Without attempt-
ing to erect an elaborate casuistry of justifiable rights infringe-
ments, one can reasonably maintain that the benchmark for
permissible rights infringements will be set higher for harms to
person than harms to property, for uncompensatable transgres-
sions than those for which compensation is feasible. Nonethe-
less, I contend that even infringements of the right to life—
which, necessarily, are uncompensatable to the victim—can be
rationally justifiable under conditions of extreme urgency.
Consider this case which is far from the original example:

The terrorist has planted a bomb somewhere in the city.
He threatens to detonate it unless his demands are met.
As it happens, those demands are unmeetable. As it also
happens, an expert marksman is on the scene. Unfortu-
nately, the terrorist is shielded by a purely innocent hos-
tage—in this sort of example the hostage is always purely
innocent—a child perhaps. If the bomb is detonated it will
destroy a busy shop/a city block/half the city. The terror-
ist’s threat is entirely credible. Should the marksman shoot
through the child to kill the terrorist?

I maintain that he should. In this sort of scenario the recri-
procal accommodation that characterizes a regime of rights has
broken down, admittedly through no fault of the hostage. We
are plunged into what Nozick calls a situation of “catastrophic
moral horror.”?® Nozick’s expressed disinclination to consider
such cases has led some people to suppose that they represent a
hole in the theory of rights as side constraints. No such conclu-
sion is warranted. Catastrophic moral horror should be under-
stood not as an exception within the theory of rights but rather
as situated beyond its borders. The same considerations that
generate the stringency of rights also demarcate, though admit-
tedly not with exactitude, the bounds of their applicability. It
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would be irrational to accept the principle, “Respect rights though
the heavens may fall,” if the point of endorsing rights is to
ensure for persons that the heavens will not fall on them. But
not only catastrophic moral horror presses one to the outer
bounds of rights; the quite ordinary instance of Feinberg’s im-
periled backpacker does so as well.*°

That is not to say that individuals never have good reason to
accede to great losses, even loss of life, so as not to impose
substantial disabilities on others. That may be Hobbes’s conten-
tion, but he attaches his account of moral obligation to a suspect,
purely egoistic theory of rational motivation. To the contrary,
self-sacrifice may be noble, may even be morally mandatory.
Suppose that the only means by which I can stay alive is to
undertake an inordinately costly medical regimen that will leave
my family destitute and with minimal prospects of future hap-
piness. Perhaps the money is mine, so that I have a straightfor-
ward right to spend it on myself. Nonetheless, for me to do so
would be wrong; I have exceedingly good reason not to under-
take the medical regimen even though I shall therefore die.
Similarly, Gary Cooper may have good reason to confront the
desperados at high noon rather than run, despite the fact that
it is likely that he will be killed unless he leaves town. In the
former case self-sacrifice is, I believe, morally mandatory; in the
latter it’s a tough call between saying that Gary Cooper is fulfill-
ing a moral duty and classifying his actions as supererogatory.

What is significant about these examples is that they are
constructed on foundations of preexistent personal relations
and special duties that generate moral reasons above and be-
yond those constituted by bare recognition of the rights of
others. Parents and sheriffs have reason to regard themselves as
bound by considerations that would not apply to them in the
absence of such special relations. The general theory of rights,
however, presupposes no such special relations. Indeed, a help-
ful way to understand the extent of the requirements generated
by rights is to ask: What degree of reciprocated deference do I
have reason to extend to persons with whom I have no special
sympathy, to persons whose projects I view with disinterest or
even disdain? The answer, I have argued, is: minimal forbear-
ance. By way of contrast, my reasons to act on behalf of persons
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whose fate matters much to me, or to fulfill the requirements of
an office to which I have committed my energies, are signifi-
cantly more extensive. Although I am obliged to sacrifice my
life to save my family from destitution, I need not do so to spare
the person who invented Muzak.

VI

Rights may permissibly, or even mandatorily, be infringed to
avert both catastrophic moral horror and the less dramatic plight
of imperiled backpackers. That is not, of course, to sanction the
once-and-for-all destruction of the regime of rights but rather
its temporary suspension. When crisis looms, rights are con-
signed to the background, but from that vantage they nonethe-
less tug on us, though as aspiration rather than achievement.
We shoot through the child at the terrorist in order to restore a
moral order in which children will not be wrongfully killed.
Backpackers may permissibly help themselves to the property
of cabin owners if they do so with an intention of subsequently
reestablishing a balance in which each party will have reason to
accede to the rights of the other.

Requiring compensation or punishment in response to
wrongful rights infringements is easily understood as a balance-
restoring move. The aggressor has secured illicit advantage
through inflicting damage on his victim. Compensation restores,
if not completely and perfectly then at least somewhat, the
victim’s losses by transferring resources from the individual
against whom the complaint is aptly lodged to the injured party.
It thereby moves both parties back in the direction of the status
quo ante. Punishment expresses the social determination that
individuals may not profit from infringing the protected moral
space of others; it does so by imposing on the aggressor burdens
instead of the sought-after benefits. Although punishment does
not afford the victim any tangible gain, it expresses recognition
of his standing as a being entitled to respect, recognition of the
fact that he is not a moral nonentity. That too is something that
individuals have reason to value.

To understand how justifiable rights infringements also gen-
erate a demand for compensation is less easy. The problem is
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this: one who justifiably infringes does nothing wrong. But if no
wrongful action was committed, then it would seem that no
moral disequilibrium needs mending. A world in which all par-
ties do what they have eminently good reason to do, in which
none of them does what is morally impermissible, is a world that
is as good as it gets! Imposed transfers in this world can only
have the effect of movement away from, not toward, moral
equilibrium.

This appears to be the view of Philip Montague, who con-
tends:

I would like to suggest that if A does in fact act permissibly in
burning B’s furniture, then he does not owe B compensation for
the loss. My reasons for saying this refer back to the beginning
of this discussion, when it was pointed out that someone who
simply vandalizes another’s property does owe compensation for
whatever he destroys or damages. It strikes me as extremely
implausible to regard both the vandal and A in our example as
owing compensation.®!

It would be bizarre, Montague suggests, to treat the backpacker,
the man who has done nothing wrong, in the same way the
vandal is treated. A theory that imposes equivalent burdens on
malefactors and the innocent is fundamentally flawed.

One response to Montague is that the vandal, unlike the
backpacker, is liable to punishment. The point is well taken and
important, but it fails to address the central issue. Punishment
is an additional burden beyond mandated compensation. The
problem, though, is to understand why any burden should be
placed on the guiltless backpacker, not why he should be im-
mune from the punitive response visited on the vandal.

Here is a different response: once the backpacker breaks into
the cabin, it is a fait accompli that some innocent party will be
burdened. Either the backpacker bears the loss or the owner
does. Therefore, it cannot be a moral requirement that no
innocent party lose out as a consequence of his own blameless
conduct. All that remains open for decision is how the loss is to
be apportioned. To escape the fate of Buridan’s ass, some ap-
portionment rule is needed: we can allow all losses to lie where
they fall, shift all losses away from where they fall, or on each
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occasion flip a coin.?? If these decision procedures are seen to
suffer from arbitrariness, it can be recommended that, as most
in keeping with principles of formal justice, allotted burdens be
proportionate to each party’s degree of wrongdoing. Since, in
the present case, no one has acted wrongly, the backpacker and
owner are moral equals, and therefore each should bear half of
the loss.®

That is to take a wrong turn. Implicit in the preceding para-
graph is the assumption that moral arbitration is properly car-
ried out from the perspective of a detached, disinterested ob-
server whose concern is to rearrange holdings to fit with an
impersonal standard of moral worthiness.>* But neither of the
parties to the affair has reason to adopt that perspective. Both
the backpacker and the owner are interested parties and, as such,
they lack reason to accede to determinations that issue from a
thoroughly impersonal standard. Rather, each can reasonably
take his own interest in living as an unimpeded project pursuer
to be a crucial determinant of what is justifiable to him.

Feinberg’s backpacker needs the shelter that the cabin af-
fords and so has overwhelmingly good reason from his perspec-
tive to break in. It is not, of course, a matter of corresponding
urgency to the owner that the packpacker break in. She may
take no interest whatsoever in stranded hikers or merely display
the level of moderate concern that one typically has for some
anonymous person’s distress. Because the backpacker’s intru-
sion sets back her interests, we can represent the owner’s instinc-
tive first response as a demand that the backpacker not intrude.
However, the owner does not suffer from solipsism, so she
realizes that the backpacker lacks reason to accede to that de-
mand. She acknowledges that a requirement of nonentry is
unjustifiable from the perspective of the backpacker. Because it
cannot be justified to the backpacker, the owner cannot claim
that the backpacker acted wrongly in using the cabin.

That, though, is not the end of the story. Once shelter has
been secured, there the question remains of who should bear
the resultant losses. The backpacker’s first move might be to
reflect, “I have not acted wrongly and therefore should have no
burden imposed on account of my entirely innocent action.”
However, the backpacker also is not a solipsist. He understands
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that the owner has a life of her own to lead and therefore has
reason from her own perspective to disvalue the damage done
to her holdings. So he concedes the warrantability of the follow-
ing response offered by the owner: “I acknowledge that you
had overwhelmingly good reason to make use of my cabin. But
those are your reasons, not mine. Your interest in living as a
project pursuer has been advanced but mine has been retarded.
I too am entirely innocent in the affair; why then should I,
rather than you, be obliged to bear the resultant disadvantage?”

It might appear that an impasse has been reached; each actor
properly takes himself to be blameless, and each is, all else
equal, disinclined to bear costs consequent on blameless con-
duct. However, not all else is equal. Those costs have not simply
fallen from the skies, as they literally do when a meteor falls on
a cabin. Rather, they have been occasioned by the backpacker’s
actions in service of his own continuing capacity to live as a
project pursuer. While everyone might have some reason, even
if vanishingly small, to take an interest in the backpacker’s well-
being, he is the one for whom that is a commanding interest.?® It
is his projects, his life, that the blizzard jeopardizes. Therefore,
he has powerful reasons to bear costs to preserve himself, rea-
sons that cannot be universalized, in all their power, to every-
one.

Individuals need various goods to live successfully as project
pursuers. Some can only be provided by themselves for them-
selves, for example self-respect. Others can only be provided by
others, for example friendship and, crucially noninterference.
Yet others can be provided either by the agent himself or by
others: an adequate level of material well-being typically falls
into this category. The principle via which the impasse between
the backpacker and owner is broken is that, where a good is
such that either the agent himself or others are able to make
provision, the onus properly falls on the agent. That principle
derives from the individuated nature of practical reason within
which each project pursuer has reason to lend special weight to
the ends that are distinctively his own.?®

It is now not difficult to pinpoint the defect in Montague’s
argument. He assumes that the relevant moral consideration is
simply who, if anyone, has acted wrongly. However, from the
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perspective of the involved parties what is of primary signifi-
cance is not some god’s-eye-view estimation of moral rectitude
but rather their ability to act on behalf of those ends that spe-
cially matter to them. The backpacker serves his own ends by
breaking into the cabin; costs are thereby generated. On whom
should they fall? The indicated answer is that they are properly
to be borne by the backpacker. It is he who has reason to take
the creation of those costs for the sake of saving his skin to be a
splendid bargain. Thus he has reason, reason that derives from
his own perspective, to acknowledge that the onus properly falls
on him, not the owner.

VII

I append a corollary intended to reinforce the results of the
preceding analysis by showing their affinity to a related limita-
tion in the scope of rights.

Most people believe that individuals in exigency can justifi-
ably claim from others as a matter of right the provision of
needed welfare goods. For some theorists the proposition is
unproblematic. They can directly appeal to elaborate criteria of
distributive justice or some antecedent equality presumption to
justify transfers from the more to the less well off. However, for
classical liberals who insist on the paramount status of noninter-
ference and who find theories of distributive justice to be unper-
suasive, mandatory transfers are problematic. Why, in the ab-
sence of any determination of fault or particular obligation,
should one group of individuals be required to transfer their
holdings to another? Each person has a primary interest in
advancing the ends constituted by his own projects; how then
can forced redistribution be justified to the less-than-willing
provider? For the more well-off to make charitable provision
for the less fortunate may be salutary, but that is a long step
from the conclusion that provision is warranted as a matter of
basic rights.

Again, the problem is best approached from the perspective
of the individuated practical reason of the different involved
parties rather than in terms of some impersonal allocative stan-
dard. Each individual has reason to value the noninterference
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of others. Under a wide—but, as we have seen, not unbounded
—range of circumstances, that translates into a reciprocal inter-
est in pledging noninterference subject to the receipt of same.
Specifically, and in parallel with the preceding discussion, the
boundaries are established by the ability of the respective parties
each to live as a project pursuer. I may have compelling reason
to value your not encroaching on my person or property, but
what reason do you have to accede? If the predictable conse-
quence of your acquiescence would be to fall below the baseline
of being able to act effectively in the service of your own ends,
the indicated answer is: precious little. Moreover, because I
acknowledge your primary interest in advancing your own proj-
ects, I must concede, if I am rational, that you lack sufficient
reason to sacrifice your own prospects for the sake of those
resplendent ends that happen to be mine. Consequently, I have
practical reason to acknowledge the cogency of your unwilling-
ness to tender me the noninterference I crave unless you some-
how are ensured provision of a level of welfare goods adequate
to safeguard minimally decent life prospects.

That is not to write a blank check. It conveys no entitlement
to any level of well-being higher than that of the baseline. Hence
it should not be understood as motivated by an egalitarian im-
pulse or any other impersonal standard of just distribution. Nor
does it disregard the principle that, for goods that can be sup-
plied either by oneself or by someone else, the primary onus
falls on the agent to secure that which he needs.?” The claim for
provision by others is contingent, kicking in only when an indi-
vidual is genuinely unable to secure for himself a minimal level
of well-being. But though contingent and strictly limited to the
relief of exigency, it nonetheless constitutes a claim that can
justifiably be asserted as a matter of right.®

The connection to the preceding analysis of compensation
can be yet more tightly drawn. 1 demand of you noninterfer-
ence with my efforts. If your straits are dire, noninterference
may come at a cost too great for you reasonably to assume. The
situation is transformed into one in which you have good reason
to forbear in your relations with me if I transfer resources to
you adequate to compensate you for your forbearance. Admit-
tedly, this is to play on words. “Compensation” so understood is



Compensation and the Bounds of Righis 39

not, as previously, a penalty payment consequent on some
prior infringement. It is more like compensation in the sense of
remuneration. The employer compensates the worker for hours
put in on the job, but there is no suggestion that the employer
has in any way been responsible for some antecedent breach in
the moral order.3® However, it is not pure equivocation. Com-
pensation in the wake of an infringement of rights is a move
toward restoration of a moral order; compensating individuals
via welfare payments for their forbearance is a necessary pre-
condition for the creation of a moral order such that each has
reason to acknowledge the moral space of the other.

The two preceding paragraphs stylized the interchange as a
two-party transaction. That made for simplicity, but simplicity
comes at a cost. In a multiperson world, I will not rationally be
obliged to acknowledge your claim on my resources. Rather, 1
can eloquently object, “Why me?” That is, why should your
demand not be pressed on some one of the myriad of other
people who are able to relieve your distress? But if my elo-
quence persuades you, the problem reappears; for each of them
can also justifiably ask, “Why me?” Entirely unsurprisingly, col-
lective assumption of the responsibility to guarantee a minimum
welfare level emerges as the preferred solution. Every project
pursuer requires noninterference from all others. Therefore,
an appropriately universalized duty to relieve the indigent sat-
isfies principles of formal justice. Efficiency considerations also
support this result.?® A system of welfare rights is thereby deriv-
able from an individuated theory of practical reason.

The analogy between justifiable rights infringements and
welfare rights would be tighter still if it could be shown that
recipients of relief have a duty subsequently to compensate
providers. No such conclusion follows, at least not in its fully
generalized form. An extraction of transfer payments from those
who subsist at or near the baseline would plunge them below
the level at which a decent life is livable, a thoroughly unjustifi-
able outcome from their perspective. The closest approximation
to mandatory compensation is this: those who emerge from
indigence are now obliged to contribute to the collective pool
from which welfare payments are made. If we wish to press the
analogy, we can put it this way: those who are welfare recipients



40 LOREN E. LOMASKY

today can justifiably be called on to be providers tomorrow;
those who are secure cabin owners today might be imperiled
backpackers tomorrow.

VIII

Rights establish boundaries that others must not cross. The
truth of that proposition seems to be threatened by examples
such as that of Feinberg’s backpacker. I have attempted to show
that these cases speak not to the stringency of rights claims but
rather to their scope. If we properly attend to scope, permis-
sions to infringe rights will not present themselves as ad hoc
exceptions to the moral demands entailed by rights. Rather,
these permissions will be seen to flow from the same underlying
theory out of which rights themselves emerge. Compensation,
both for infringements that are wrongful and for those that are
justified, is to be understood as a secondary, equilibrium-restor-
ing move. Finally, I have tried to show that permissible infringe-
ments are not sui generis but rather are more closely akin to the
rationale for welfare rights than might have been suspected. If
I am successful, it follows that a regime of strong, independent
rights is morally sturdy. It is not in need of consequentialist
infusions, nor does it demand of individuals that they act con-
trary to those reasons that well and truly apply to them.*!
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DOES COMPENSATION
RESTORE EQUALITY?

GERALD F. GAUS

1. INTRODUCTORY

What does compensatory justice seek to accomplish?* A formal
answer, of course, is that, like all justice, it seeks to assure each
his due. Aristotle’s analysis of “corrective” or “rectificatory” jus-
tice, however, proffers a more specific answer:

What the judge aims at doing is to make the parts equal by the
penalty he imposes, whereby he takes from the aggressor any
gain he may have secured. The equal, then is a mean between
the more and the less. But gain and loss are each of them more
or less in opposite ways, more good and less evil being gains, the
more evil and the less good being loss. The equal, which we hold
to be just, is now seen to be intermediate between them. Hence
we conclude that corrective justice must be the mean between
loss and gain. This explains why the disputants have recourse to
a judge; for to go to a judge is to go to justice. . . . What the judge
does is to restore equality.'

*In thinking about these matters, I have greatly benefited from discussions with
Bob Evans and Loren Lomasky. I also benefited from the comments of Sharon
Beattie, John Chapman, Eve Cole, Jim Fetzer and Doc Mayo. My thanks to
Linda Hatten for her research assistance.
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In this chapter I consider whether compensatory justice can be
understood in this Aristotelian fashion, as somehow restoring
equality between parties. In contemporary ethics and political
philosophy this notion of compensation as a return to equality
has had two very different manifestations. The first is “the
principle of redress,” according to which the fundamental aim
of social justice is to redress undeserved inequalities. Section 2
argues that this principle is based on a strongly egalitarian ethic
hostile to the fundamental claim of liberalism. I then turn in
sections 3 and 4 to a more modest understanding of the “return
to equality.” It is sometimes argued that a rights violator who
fully compensates a victim for her losses thereby restores his
condition of moral equality with the victim. Here also, I shall
argue, the Aristotelian account fails. However, 1 contend in
section 5 that in one case compensatory justice does restore
equality: justified rights violations.

2. RESTORING EQuALITY (I): THE PRINCIPLE OF REDRESS
2.1. Social Justice and Moral Balance

Compensatory justice seems necessarily a second-level principle
of justice insofar as it operates on other, more basic principles.
Compensatory justice apparently tells us what to do when peo-
ple do not live up to their first-level duties or when they fail to
respect first-level rights. So understood, it is a part of what Rawls
calls “nonideal” theory, that is, “principles for meeting injus-
tice.”? But Rawls seeks to assign an altogether more basic role
to compensatory justice: he seems attracted to the view that it
forms the foundation for much of ideal theory. Rawls explains
the egalitarian character of the difference principle by saying
that it achieves “some of the intent” of the principle of redress.
“This is the principle that undeserved inequalities call for re-
dress; and since inequalities of birth and natural endowment
are undeserved, these inequalities are somewhat to be compen-
sated for.”® My point here is not simply that Rawls’s theory of
social justice is built upon a commitment to compensatory jus-
tice. As John Passmore points out, “From a certain point of
view, facilitatory social justice can be thought of as reparative.”*
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But to conceive of social justice as reparative is typically still to
view it as a response to past injustices: social justice as compen-
satory justice would still be a nonideal, second-level principle.
But if we take the principle of redress as the foundation of
social justice—or as one of the foundational principles®—the
very notion of ideal social justice becomes essentially compensa-
tory.

Rawls is more than a little reluctant fully to commit himself
to the principle of redress; the “difference principle,” we are
told, is “not the same as that of redress,” although “it does
achieve some of the intent of the latter principle.”® However,
Rawls’s discussion draws on an essay by Herbert Spiegelberg
that provides an unabashed defense of the principle of redress.
Writes Spiegelberg:

The argument for the demand of universal equality . . . rests on
two premises: (1) undeserved discriminations call for redress, (2) all
inequalities of birth constitute undeserved discriminations. 1 shall con-
clude that (3) all inequalities of birth call for redress. Such redress
implies, at least in principle, the cancellation of all inequalities of
birth by equalization. In this sense it follows, that (4) equality is a
fundamental ethical demand.”

In defense of (1) Spiegelberg refers to the legal notion of “un-
just enrichment”; any special benefit that cannot be justified, it
seems, constitutes an unjust enrichment. And in accord with
Aristotle’s analysis, Spiegelberg holds that this enrichment brings
about a “moral disequilibrium”; compensatory justice calls for
reestablishing the moral balance by equalization.® And since
natural talents are undeserved discriminations, redress is called
for.

David Gauthier has pointed out a fatal flaw in the case for
the principle of redress. If we take seriously Spiegelberg’s ref-
erence to unjust enrichment, the argument is that since the
discriminations are undeserved, that is, they are contrary to
desert, being enriched by them is unjust. But this does not
provide the foundation for step (2). For “it is surely mistaken to
hold that natural inequalities are undeserved. They are not
deserved, they do not accord with desert, but equally they are
not undeserved, they are not contrary to desert.”® If (1) means
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that all discriminations contrary to desert require redress, it
seems that nothing follows regarding discriminations based on
natural talents. As Gauthier points out, though these inequali-
ties are not sanctioned by desert, neither are they contrary to it.
Indeed, as Rawls himself acknowledges, the upshot is that “[t]he
notion of desert does not apply to such cases.” !° At this point it
seems that the argument for the principle of redress depends
on an equivocation between “not deserved” (not sanctioned by
desert) and “undeserved” (violating the principle of desert).!!

2.2 A Reformulated Argument for Redress

We can reformulate the argument for the principle of redress
in a way that saves it from equivocation by substituting for step
(1), principle E:

E: Any discriminatory act—any action that provides differential
advantages or burdens—stands in need of justification; any
unjustified discriminatory act calls for redress.

Spiegelberg actually seems to have something akin to principle
E in mind. “The premise that undeserved discriminations call
for redress,” he affirms, “thus implies that only morally de-
served inequalities justify unequal lots: without such special justifi-
cation all persons, whether equal or unequal, ought to have equal
shares.”'2 The crucial claim here is not that these advantages are
undeserved, but that they are unjustified (say, by the claim that
they are deserved), and in the absence of such a justification
they are unjust. For E it is enough that natural talents are not
deserved (that is, not sanctioned by desert); there is no need to
make the (false) claim that they are undeserved (that is, contrary
to desert).
Building upon E, one could argue:

1. Any discriminatory act—any action that provides differen-
tial advantages or burdens—stands in need of justification;
any unjustified discriminatory act calls for redress.

2. All social and economic inequalities are based on discrimina-
tory acts—differential benefits and burdens are generated
by social systems and institutions.
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3. These inequalities thus demand justification.

4. They cannot be justified on the grounds that people deserve
their differential talents and, so, deserve the differential ben-
efits or burdens that flow from them.

5. Consequently, in lieu of some other justification for these
social and economic inequalities, redress is called for.

Two comments are required here. First, I have framed the
revised argument for redress not in terms of the unjustness of
nature—for example, what natural endowments a person has
received in the lottery of birth—but rather in terms of actions
that are based on these. As Rawls says, “The natural distribution
is neither just nor unjust; nor is it unjust that persons are born
into society at some particular position. These are simply natu-
ral facts. What is just and unjust is the way that institutions deal
with these facts.”!® Secondly, the revised argument provides
only a presumption in favor of redress. As step 5 explicitly
allows, there may be some other justification for these inequali-
ties. All the revised argument maintains is that unjustified dis-
criminations call for redress, and that desert is not available as a
justification.

2.3 The Principle of Redress as Antiliberal

E is an egalitarian principle. It asserts a blanket moral presump-
tion in favor of equality; it is incumbent on he who is talented
to show that his talents are justified or, I suppose, to show that
any advantages that accrue to him (say, the admiration of his
fellows) can be justified. If he cannot provide a justification, his
advantages have upset the moral balance and require redress.
And, presumably, because Spiegelberg does not think one can
justify such talents and advantages, we are led to a notion of
social justice that seeks to restore the moral balance by somehow
compensating for their unequalizing effects.

Principles that place the onus of justification on one party
rather than another are substantive moral principles: they state
that some condition is the moral status quo in the sense that it
requires no further justification whereas departures from it
do.'* They present us with a moral asymmetry. Now liberal
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political philosophy typically offers a competing presumptive
principle:

L: Interference with another’s activity requires justification; un-
justified interference is unjust.

Certainly this is fundamental to liberal political and legal theory.
As Joel Feinberg says, “most writers . . . have endorsed a kind
of ‘presumption in favor of liberty’ requiring that whenever a
legislator is faced with a choice between imposing a legal duty
on citizens or leaving them at liberty, other things being equal,
he should leave individuals free to make their own choices.
Liberty should be the norm; coercion always requires some
special justification.” '* Extending this presumption from liberal
legal theory to liberal ethics seems straightforward.'®

Now L and E are competing principles. If L holds, then Alf is
free to praise Betty for her wonderful talents, and to shower
gifts upon her, unless Charlie can justify interfering with Alf.
Perhaps Charlie can provide some justification: all that the Lib-
eral Principle says is that Alf is free to do as he wishes until
Charlie can produce a justification for interfering with Alf by
making him refrain from rewarding Betty as he sees fit, with his
praise or his goods. But E holds that Alf or Betty must justify
Alf’s actions. According to the Egalitarian Principle Charlie
need not say anything: unless Alf and/or Betty can justify their
actions, they have upset the moral balance and so redress is in
order.

Let me put my point in a less formal way. It is often argued
that liberals suppose that each person is free to do as he wishes
until some justification is presented for limiting his liberty. As
Locke said, all men are naturally in “a State of perfect Freedom to
order their actions . .. as they see fit . .. without asking leave,
or depending upon the Will of any other Man.”!” To these
liberals, the right to natural liberty determines the point of
departure for all subsequent ethical and political justifications:
all henceforth are concerned with liberty-limiting principles.
Now the Egalitarian Principle postulates a very different start-
ing point for normative theory: all successful justificatory argu-
ment establishes permissible inequalities. And in the absence of
successful arguments, the fallback position is always a moral



Does Compensation Restore Equality? 51

demand for equality. The formulated case for the principle of
redress supposes precisely this: in the absence of some good
reason, morality demands equality. And when we have de-
parted from equality without justification, restoring equality is
morally required. Hence the fundamental role of the principle
of redress.

2.4. Liberalism and Formal Equality

Principle E, I have argued, is illiberally egalitarian. It may seem
that this must be wrong. Many philosophers—indeed liberal
philosophers—see E’s presumption in favor of equality as a
demand of reason itself. Benn and Peters, for instance, defend
the principle that “none shall be held to have a claim to better
treatment than another, in advance of good grounds being produced.”'®
They continue:

Understood in this way, the principle of equality does not pre-
scribe positively that all humans be treated alike; it is a presump-
tion against treating them differently, in any respect, until grounds
for distinction have been shewn. It does not assume, therefore, a
quality which all men have to the same degree, which is the
ground of the presumption, for to say that there is a presump-
tion means that no grounds need be shewn. The onus of justifi-
cation rests on whoever would make distinctions.

... Presume equality until there is a reason to presume other-
wise.!®

This is an immensely popular position; Richard Flatham, Isaiah
Berlin and William Frankena, to name just a few, endorse it.20
The consensus is that so understood the presumption in favor
of equality is (1) a demand of reason or logic and (2) only weakly
egalitarian in its implications. Both, I think, are wrong.
Consider first the claim that the presumption in favor of
equality is a demand of rationality or nonarbitrariness. Accord-
ing to J. R. Lucas—certainly no radical egalitarian—“formal
equality” is simply a statement of the universality of reason. “It
requires that if two people are being treated, or are treated,
differently, there should be some relevant difference between
them.”?! So if Alf gives a present to Betty but not to Doris then
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nonarbitrariness demands that Alf have some reason that dif-
ferentiates Betty from Doris. If he does not, if, as far as he is
concerned, Betty and Doris are equally deserving of his atten-
tion and affections, then he is being arbitrary, illogical or irra-
tional to shower gifts on Betty. This example already shows that
the principle is not as intuitively obvious as some of its expo-
nents would have us believe. Some philosophers insist that in
this sort of case Alf’s action simply resists any universalization:
even if Betty and Doris are exactly alike, it has been argued, it is
perfectly understandable, and not at all crazy, for Alf to love
Betty and not Doris.22 But suppose (as I think is correct)?® we
take a more traditional view, and hold that even here Alf is
committed to some conception of universalizable reasons. If he
is rational, something about Betty attracts him to her rather
than to Doris (perhaps simply their shared history—Alf saw
Betty first). If Betty and Doris were really exactly alike in every
way, Alf’s preference really would be irrational. But surely,
even granting this, Alf need not justify his preference to Doris
or anyone else. It is one thing to acknowledge that a rational Alf
will have his reasons (though he may not be cognizant of them);
it is quite another to say that he must justify his preference. Yet
advocates of presumptions of equality typically assert, as do
Benn and Peters, an “onus of justification.” As Benn claims in a
later essay, “discrimination in treatment between persons re-
quires moral justification: it is not enough simply to prefer one to
another since that involves regarding another person from the
point of view of one’s own satisfaction; respect for a person
involves a right to be considered from his own standpoint.”*

As Benn recognizes, a justification must provide others with
what are reasons from their perspectives.?® Principle E, Benn
and Peters’s egalitarianism, as well as Benn’s later principle,
places on each of us a moral requirement to provide reasons to
others—justifications—whenever our actions lead to differen-
tial treatment. So far from being a simple and uncontroversial
demand of reason, this principle would wreak havoc on our
lives. One would need to justify to potential spouses whom one
did not choose—provide reasons from their perspectives—why
one didn’t choose them. If one chose to buy a house in one
neighborhood rather than another, and both need new resi-
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dents, one would have to justify one’s choice to those disadvan-
taged by it. But why must I justify to others my choice to live in
East rather than West Duluth? It hardly is a demand of ratio-
nality itself that I do so. Indeed, such a pervasive requirement
to justify oneself is terribly intrusive, and quite at odds with the
liberal presumption in favor of noninterference.?

To be sure, in political, legal and administrative contexts the
presumption in favor of equal treatment is explicable and im-
portant.?’ In these contexts officials are properly required to
justify their differential treatment of citizens. In the absence of
justification we certainly are apt to conclude that an injustice
has been committed. But two features of these settings render
them unhelpful in showing that E is a basic principle of moral-
ity.?® First, citizens come before judges and administrators with
rights and duties. The egalitarian principle is thereby trans-
formed into the requirement that those with equal legal rights
and duties be treated alike. This is clearly neither foundational,
because it supposes an independently defined set of rights and
duties, nor is it strongly egalitarian. Second, public officials
differ from private citizens in a crucial respect. Whereas we
suppose that private individuals are free to act as they see fit
until, as it were, they run into the rights of others or some duty,
this presumption does not hold for public officials. We presume
that what one does in an official capacity always stands in need
of justification, say, to a superior. If Alf is acting in his private
capacity, it is entirely reasonable for him to respond to a request
to justify his discriminatory actions with the retort that it is his
own business why he acts as he does. Admittedly, if Alf has
violated the rights of another we will insist on justification, but
he is under no standing obligation to justify his actions to oth-
ers. Public officials are. They must be able to provide publicly
accessible reasons justifying what they do in their official capac-
ity.?? But we ask much less of private agents. And that is why
the principle of formal equality before the law—so central to
liberal political and legal theory—becomes illiberal when trans-
planted into ethical theory.
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3. ResTORING EQuaLiTY (II): THE DEBT MODEL
3.1. What Is a Return to Equality?

So far I have argued that compensatory justice qua the principle
of redress cannot provide the foundation for social justice in
liberal theory. The principle of redress is most plausibly inter-
preted as relying on the presumption in favor of equality (E);
and this presumption is inconsistent with the liberal presump-
tion of noninterference (L). Now if we reject principle E, if
equality is not the moral baseline, it follows that not every de-
equalizing act must be either justified or redressed. We have
now two types of actions that produce inequalities: those that
call for either justification or redress and those that do not.
What distinguishes them? The most obvious answer is that the
former are wrongful, or rights-violating, deequalizing acts while
the latter are not. It thus might seem that we are led to some-
thing like the following principle:

Any discriminatory action that provides differential benefits to
Betty, or burdens on Alf, when Alf has a right to equality, must
be either justified or compensated.

But now that we have rejected the strongly egalitarian notion
of compensatory justice articulated in the principle of redress,
this revision of the egalitarian conception looks manifestly strange.
It cannot be only rights to equality that ground compensation.
Consider the following possibility: Alf has lots of property, Betty
very little. Betty violates Alf’s property rights by stealing. Would
the above principle require compensation be paid to Alf? Not
obviously. Perhaps it could be argued that although Alf and
Betty have unequal property, they have equal property rights, and
that is the condition of equality, to which we seek a return. But
that will not do. Say Betty promises to buy Alf lunch: he has a
right against her, but she has no corresponding right against
him. Now suppose she breaks her promise. If Alf is entitled to
some form of compensation the aim cannot be to restore an
equality of rights.

What, then, is meant when it is said that compensatory justice
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restores equality? William Blackstone provides the following
interpretation of Aristotelian corrective justice:

Corrective justice . . . involves a rectifying or reparatory transac-
tion between one person or party and another. Here there is an
attempt to restore the equality which existed prior to the injury
of one party by the other. The penalty imposed on the party who
inflicted the injury and the corresponding benefit bestowed on
the injured party should be proportional to the difference cre-
ated by the injury.3°

Unfortunately, this explication is not pellucid. But the account
seems to involve two elements: (1) redistribution that allows for
(2) a return to moral equality.

3.2. The Redistributive Claim

A claim of an unjust distribution of resources is fundamental to
compensatory justice. Some wrongful action by Betty against
Alf leads to an unjust distribution of resources between them.3!
The most obvious case is where Betty steals some of Alf’s prop-
erty, and quite literally transfers resources. Unlike penal sanc-
tions, which follow from the mere act of wrongdoing, compen-
satory justice focuses on wrongdoing with redistributional
consequences.>?> Compensatory justice, then, is premised on some
just distribution, and seeks to return to that distribution after
unjustified departures from it.>> Compensation thus aims at the
“elimination of unjustifiable gains and losses owing to human
action.”®® To be sure, sometimes questions of compensatory
justice do not appear to involve distributive issues. If Betty
attacks Alf, he may reasonably claim compensation for his pain.
But, of course, here too we confront a distributive issue: Betty’s
unjust action inflicts costs on Alf, and he seeks to recover these
costs.

Compensation is usefully seen as a repayment.3® This is the
basis for the familiar notion that compensation is a sort of debt.
Judith Thomson, for instance, says that the notion of a debt of
compensation is familiar: “if we have wronged A, we owe him
something; we should make amends, we should compensate
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him for the wrong done.”?® A special moral relation exists, then,
between victim and aggressor: the aggressor is indebted to the
victim, she owes him something because of what she has done.?”
The idea of a debt points to a distribution of resources to which
we have a moral reason to return: until a transfer is made from
aggressor to victim, the victim does not have that to which he is
entitled while the aggressor has more than she is entitled to.

The notion of debt indicates that some amount, or some
particular thing, is owed by the aggressor to the victim.38 Let us,
then, say that the debt has been completely repaid if the vic-
tim receives full compensation. According to Robert Nozick,
“[sJomething fully compensates a person for a loss if and only if
it makes him no worse off than he would otherwise have been;
it compensates person X for person Y’s action A if X is no worse
off receiving it, Y having done A, than X would have been
without receiving it if ¥ had not done A.”3° So we can say that
by one’s wrongful act one inflicts costs on another. Fully to
compensate a person is to redistribute resources to him so that
all these costs are, in a sense, repaid.

Blackstone points to a more modest notion of compensation.
To determine the amount of compensation to repay a wronged
party fully, Blackstone says, would require something like om-
niscience. His Aristotelian conception calls only for “propor-
tional” compensation: “equal claims be given equal compensa-
tion.”4® However, for now let us pursue the demands of
compensation as full repayment. Let us say, following Nozick
and Gauthier, that full compensation demands that a victim
receives the same utility from the two sets of actions: {being
wronged, being compensated}, {not being wronged, not being
compensated}.*!

3.3. A Challenge to the Debt Model

The debt repayment model suggests a transaction between the
victim and aggressor. And it does seem intuitively right that the
aggressor owes the victim compensation. That is, the debt model
suggests that if Betty has wronged Alf in a way that causes him
loss, then (1) Alf has a claim to be compensated and (2) Betty
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has an obligation to repay. Jules Coleman, however, has repeat-
edly argued against this fairly standard view. He writes:

If there is wrongful loss, it ought to be annulled; the same goes
for wrongful or unwarranted gains. Nevertheless, the principle
of corrective justice which enables us to identify compensable
losses and unjust enrichments does not commit us to adopting
any particular mode of rectification. The principle that deter-
mines which gains and losses are to be eliminated does not by
itself specify a means for doing so. Presumably there is more
than one way of rectifying undeserved gains and losses.*?

At this point two aspects of compensatory justice to which I
have pointed diverge. If compensatory justice is taken as con-
cerned with protecting a certain distribution of resources, then
what is essential is that wrongful losses and wrongful gains are
eliminated, and the just pattern restored. It does not greatly
matter who compensates the victim and how wrongful gains are
annulled: what matters is that somehow this is done in a way
that restores the just pattern.*® But this proposal undermines
the debt model. For the debt model adds to the redistributional
requirement a moral relation between aggressor and victim: the
aggressor owes the victim. And until compensation occurs the
victim has a complaint against the aggressor. Not against others,
or society at large, but against the aggressor.

Coleman’s proposal can be interpreted in both a radical and
a moderate sense. The radical interpretation is that the question
(1) “who has agressed against Alf?” is entirely independent of
(2) “who has an obligation to compensate Alf?” Now on the face
of it, Coleman misses a crucial moral fact: the victim’s complaint
is against the aggressor, and not against society at large. If he is
not compensated, it is the aggressor who has not repaid her
debt. It is hard to believe that our two questions are really
independent. Coleman, however, would insist that they are—at
least in the case where, although the victim has incurred wrong-
ful losses, the aggressor has not accrued wrongful gains. He
writes:

So when I claim that if an injurer who through his fault imposes
a wrongful loss on another but who does not thereby gain has an
obligation to repair, his obligation cannot derive directly from
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the principle of corrective justice, I mean only to be emphasizing
the obvious fact that he has secured no gain which would be the
concern of corrective justice to rectify. His victim’s claim to rec-
ompense is on the other hand a matter of corrective justice. And
if we feel that the injurer should rectify his victim’s loss, it must
be for reasons other than the fact that so doing is required to
annul his gain.**

This is not quite so obvious. The victim, as Coleman says, has
incurred a wrongful loss—the aggressor has brought about a
maldistribution of holdings. Resources, then, must be redis-
tributed to return to a just pattern. Coleman’s claim, then, is
that compensatory justice does not tell us where these resources
are to come from. But this seems mistaken. From the perspec-
tive of distributive justice, it can hardly be irrelevant who pays.
Unless the transfer of resources to victims comes from aggres-
sors, new injustices will have replaced the old. This is a real
enough problem. Consider, for example, Judith Thomson’s jus-
tification of preferential hiring:

Lastly, it should be stressed that to opt for such a policy is not to
make the young white male applicants themselves make amends
for any wrongs done to blacks and women. Under such a policy,
no one is asked to give up a job which is already his; the job for
which the white male competes isn’t his, but is the community’s, and
it is the hiring officer who gives it to the black or woman in the
community’s name. Of course the white male is asked to give up
his equal chance at the job. But that is not something he pays to
the black or women by way of making amends; it is something
that the community takes away from him in order that it may
makes amends.

Still, the community does impose a burden on him: it is able
to make amends for its wrongs only by taking away from him,
something which, after all, we are supposing he has a right to.
And why should ke pay the costs of the community’s making
amends?*®

Thomson clearly wants to avoid arguing that white males owe
blacks and women some of their ill-gained opportunities. In-
stead of telling us that opportunities are to be transferred from
the aggressors, that is, white males, to women and blacks, she
argues the community is giving some of its opportunities to
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those who have been the victims of injustice. This is the crux of
Coleman’s simple redistributive theory: the important thing is
that wrongful losses are annulled, and “the community” does
this. So the aim is to annul wrongful losses. But eventually
Thomson is forced to confront the fact that these opportunities
will come from somewhere; and they will, in effect, be trans-
ferred from the white males, who (in the first quoted para-
graph) did not seem to owe women and blacks anything. In the
end, despite all she says here, Thomson is forced back into the
position that many of the opportunities and advantages of white
males have been the result of prior wrongs, and therefore con-
stitute a sort of wrongful gain.*®

My point, then, is that the aim of returning to a just distribu-
tion cannot totally separate the questions (1) who is the aggres-
sor? and (2) who is going to pay? Resources to pay victims have
to come from somewhere, and simply to transfer them from the
innocent is not, prima facie, just.*’

This, however, brings us to the moderate interpretation of
Coleman’s proposal. Admit that the aggressors owe victims
something; but let us also acknowledge that discovering who is
an aggressor against what victim may be costly, perhaps impos-
sible. Consider the case of compensation for road injury. Many
aggressors, that is, those who drive dangerously, do not cause
actual physical harm. They expose others to risk of injury, a
cost on others, and the aggressor gets where she wants to go
faster. But only sometimes does this aggression result in an
accident. And, as Coleman points out, although the accident
imposes additional costs on the victim, the aggressor does not
accrue additional wrongful gains.*® Now who is to pay? Just
those who have caused the accident? But if so, the aim cannot
be to transfer wrongful gains to compensate for wrongful losses.
For the accident-causing aggressor has accrued no more bene-
fits than the lucky aggressor, who has exposed others to risk
without causing an accident.

Certainly we can see here good reasons for treating all ag-
gressors as collectively owing all victims compensation. If some
aggressors are simply lucky they did not cause accidents, it is
reasonable enough to say that they should not be able to gain
from their dangerous activity. So a policy that creates a pool
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contributed to by all aggressors—and perhaps all drivers are
aggressors sometimes—to compensate victims of accidents would
be justified. No doubt better proposals can be formulated. But
for now, I wish only to stress that insofar as we are concerned
with compensatory justice (as opposed to some utilitarian scheme
to maximize total happiness by paying accident victims) we can-
not totally separate the issue of who is an aggressor from who is
to pay. But that does not mean that we must adopt a simplistic
model of aggressor and victim—say, the layman’s model of tort
law. The debt model of compensatory justice has room for cost
and risk-spreading schemes.

3.4. The Return to Moral Equality

Up to this point I have been concerned with explicating, and
defending, the first element of Blackstone’s proposal: the idea
that compensatory justice is essentially redistributive. The debt
model, I have argued, captures a good deal of our thinking
about compensatory justice.

Blackstone’s second claim is fundamental to his neo-Aristote-
lianism: once the debt has been paid, victim and aggressor have
returned to a sort of moral equality. Compensatory justice, he
says, “is an attempt to restore the equality which existed prior to
the injury of one party by the other.” Once the debt is paid,
moral parity between debtor and creditor is restored. The moral
slate, as it were, is wiped clean. This is the sense in which,
according to the debt model, compensatory justice restores
equality.

Here, I think, the debt model fails as an account of compen-
sation for wrongful violation of rights. No redistribution of
resources can by itself restore moral parity between victim and
aggressor.49 Full compensation, in the sense I define it above,
does not achieve so grand a result.

4. Two MobELs OF RiIGHTS AND WRONGS
4.1. The Purely Instrumental Theory of Rights

To see why this is so, compare two models of rights. I shall call
the first the purely instrumental theory of rights. The best
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examples of this instrumental theory are neo-Hobbesian ac-
counts of rights. According to neo-Hobbesians, it is in the self-
interest of everyone alike to accept a system of morality that
restrains pursuit of self-interest. As Kurt Baier concludes, the
“Hobbesian argument is sound. Moralities are systems of prin-
ciples whose acceptance by everyone as overruling the dictates
of self-interest is in the interest of everyone alike.”®? In this sort
of theory, to justify some claim right R to X is just to show that
each gains more through having her claim right to X respected
than it costs her in having to acknowledge and respect others’
claim rights to X.%! To call such rights “instrumental” is just to
emphasize that they are purely instruments for advancing one’s
interests. Rational utility maximizers would see that each can
best achieve his goals if everyone acknowledges certain claims
of others to act and to control resources. These rights have no
point other than as instruments that further the goals of indi-
viduals. The system of rights is a modus vivendi among individu-
als devoted to their own ends: for each best to promote his
ends, each agrees to honor limits on what may be done.

I take it that nothing is mysterious about an instrumental
conception of rights—in one form or another it is probably the
most popular understanding of rights. Now violation of instru-
mental rights can be compensated in a way that does return
victim and aggressor to a condition of moral equality. Say that
Betty wrongfully appropriates Alf’s property, X. In order to
remedy the resulting unjust distribution, Betty must, according
to the debt model, compensate Alf. And 1 have said that full
compensation would be paid if Alf received the same utility
from, or his interests were equally well served by, the two sets
of actions: {not have X stolen, not have compensation paid},
{have X stolen, have compensation paid}. Full compensation, of
course, is apt to require much more than just the market value
of X.52 Betty will need to make a payment that takes into ac-
count Alf’s pain at having his property taken, his fear that the
social order is breaking down, and so forth. But let us say that,
whatever the necessary payment is, Betty has made it. Alf now
is just as well off as before Betty invaded his rights. He has no
further complaint against her. His rights are tools to advance
his interests, and Betty has acted so that his interests are not in
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any way harmed by her violations. So on what basis could Alf
still feel aggrieved? To keep complaining seems peevish.

But something seems amiss with this analysis (and so, I shall
argue, with the instrumental conception of rights). We do, 1
think, have reason to doubt that full compensation returns Alf
and Betty to moral equality. If this account of rights and com-
pensation holds, Betty can always convert any property right of
Alf’s into a liability right by paying full compensation. A prop-
erty right, let us say, gives Alf a claim to X that excludes Betty
from using it without his consent, unless she buys it from him;
in contrast, a liability rule precludes Betty from using Alf’s X
unless she renders him compensation, after the fact, for using
it. The crucial difference is that under property rules Betty
must secure Alf’s consent prior to her use of his X but she does
not under liability rules.>® Now the account 1 have given of
Betty’s compensating Alf shows that his property right was
transformed into a liability right. Given adequate compensation
made after the fact, Betty wipes clean the moral slate, and has
rightful possession of X.

However, it might be said that even if Betty fully compen-
sates Alf, she still has not restored her moral status with the
community:

The thief not only harms the victim, he undermines rules and
distinctions beyond the specific case. . .. [Wle must add to each
case an undefinable kicker which represents society’s need to
keep all property rules from being changed at will into liability
rules.’*

I shall not deal with the debate between proponents of the
economic theory of the law and their critics as to whether this
“kicker” explains why Betty, despite her compensation to Alf,
remains open to criticism.>® I wish to focus on a different ques-
tion: putting aside the social kicker, is it true that Alf no longer
has any complaint against Betty? If he does not have any re-
maining complaint, it follows that a sufficiently rich Betty can
declare to anyone: “I can take whatever I want of yours—for a
high enough price. Admittedly, I will have to pay you for your
aggravation, perhaps rather extravagantly. But if I offer you
enough, I can take it. And you will have no reason to complain.”
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Betty may have trouble with the rest of society—she may have
to pay out mountains in compensation to the rest—but at least
she is squared away with the victim. Is she? It seems quite clear
to me that she is not, and that the instrumental account of rights
is unable to explain why she is not.

4.2. Lomasky’s Instrumentalism

Loren Lomasky, an advocate of the instrumental view of rights,
seeks to explain why Betty is not squared away with Alf. In
reference to Nozick’s compensation argument, Lomasky writes:

It assumes that an infringement of a right can be made good
through compensation, the moral balance restored to what it was
ex ante. No such general assumption is justifiable. Compensation
is inevitably a second-best response that comes into play when
full rectification is impossible.>¢

Lomasky depends here on a distinction between rectification
and compensation. “ ‘Compensation’ carries with it the conno-
tation of providing something equivalent in value to that which
has been lost, while ‘rectification’ has the sense of restoring pre-
cisely that which has been removed.”%” This distinction is impor-
tant for Lomasky because he advances a strong incommensurabil-
ity thesis that makes five claims.?

1. First, Lomasky affirms that any individual has certain ends
or projects. Commitment to these projects or ends is the source
of their value for an agent. Value is thus personal in the sense
that what a person values depends on his ends; someone with
different ends may quite properly value very different things.5°

2. On this basis, Lomasky says that “individuals assign per-
sonal value to their own projects and not to a welfare measure
consequent upon their acting in pursuit of particular projects.
What A[lf] wishes to realize is specifically E1, not the attainment
of whatever level of utility is associated with the realization
of E1.”

3. “A[lf] will therefore not be rationally indifferent between
the necessary means to go about the pursuit of his project El
and having the necessary means to pursue E2, even if it were
somehow demonstrable that the attainment of E2 by A[lf] would
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have the same welfare measure as does the attainment of E1 by
A[lf).”

4. And this is so, according to Lomasky, because Alf is not
obligated to accept some impersonal standard of value that
renders E1 and E2 commensurable. E1 and E2 need not be
commensurable; indeed, it seems typically they will not be.

5. Lomasky concludes compensation is a second-best re-
sponse to rights violations. Compensation depends upon pro-
viding the victim with something of equivalent value. But if
values are not commensurable, this is not possible. In contrast,
rectification aims to give back the specific thing that was lost and
so is not undermined by the incommensurability of values.%®

Lomasky, then, sides with philosophers such as Isaiah Berlin,
Stuart Hampshire and Bernard Williams in holding that values
are often incommensurable. Claims about incommensurability
are often puzzling. But one thing is certain: it cannot generally
be the case that Alf sees his own values as incommensurable. To
see why, suppose that Alf really has no way to trade off his
values against each other. When confronted with a choice be-
tween, say, advancing his project of securing Betty’s love and
working to compete for tenure, Alf is unable to choose. Funda-
mental to our conception of a rational valuer-agent is that one
can decide which values to promote in particular choice situa-
tions. Alf may rationally forgo an opportunity to secure Betty’s
affections in order to work on his book; if so he has selected
between his values. They are commensurable. If they were not,
Alf would be at a loss when, as is always the case, he is con-
fronted with decisions about which to promote.

So Lomasky certainly would not want to claim that, as a
matter of course, Alf is unable to tell us whether advancing his
end E1 to a certain degree is to be preferred to advancing E2 to
some extent.®! It cannot be the case that in Alf’s valuational
economy there are no trade-off rates between ends. That would
lead to practical paralysis. What, then, do proponents of incom-
mensurability such as Lomasky have in mind? They seem to
have at least two worries.

The first is real enough, but it is a special case rather than the
general rule. Sometimes one’s values have been harmed in such
a way that one simply cannot be fully compensated. “No satisfac-
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tory rectification or compensation can be made to the athlete
who becomes a paraplegic as the result of an automobile acci-
dent.”®? This is true and important. In this person’s valuational
economy he has no end he would ever choose to promote at
such a cost.®® So we must admit that sometimes a person suffers
a loss for which full compensation is impossible. But that is a
long way from saying that as a rule full compensation is not
possible. Say we put the following proposal to Alf the athlete:
agree to laboratory tests that will leave his athletic ability im-
paired for one month (but he will recover thereafter) and we
will pay one hundred thousand dollars. Alf may find it easy to
weigh the two conflicting goals. And of course we don’t need
fantastic stories to make the point. Real athletes do it all the
time: some even decide to pursue academic courses at some cost
to their training. Only a monomaniac would never trade off any
opportunity to pursue some end for opportunities greatly to
advance other ends.

What, then, is the other worry? Here I think Lomasky’s con-
cerns are much like those of Bernard Williams and Stuart
Hampshire: commensurability, they believe, supposes the exis-
tence of some third value in terms of which the two competing
values are appraised.®* In this vein Bernard Williams proffers
three incommensurability claims:

(1). No currency exists in terms of which each conflict of values
can be resolved.

(2). It is not true that for each conflict of values some value,
independent of any of the conflicting values, can be ap-
pealed to in order to resolve that conflict.

(3). Itis not true that for each conflict of values some value can
be appealed to (independent or not) in order to resolve
that conflict rationally.®®

Claims (2) and (3) are very much akin to Lomasky’s assertion
that what Alf “wishes to realize is specifically E1, not the attain-
ment of whatever level of utility is associated with the realization
of E1.” It is, I think, quite right to deny that some third value is
always employed to adjudicate the competing claims of E1 and
E2. Lomasky, Williams and Hampshire are right to reject claims
(2) and (3). Should we reject claim (1) too? Much depends here
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on just what we mean by “a common currency.” Writes Stanley
Benn:

To trade one value against another one must see them as in a
sense substitutable—more of one compensating for less of an-
other. The options open to us meet our competing commitments
in varying degrees, and to reach a rational decision—to do the
best we can in difficult circumstances—we have to be able to set
a rate of substitution between them over the relevant range.
Unlike a market price, which is also a rate of substitution, this is,
in one sense, a subjective rate, the rate at which I am prepared to
trade off commitments of one kind against commitments of an-
other. That can be done without having to express the force of
each in some common currency, such as utility or money; there
can be a foreign exchange market without a gold standard.®®

We need an exchange rate between ends and commitments;
without it, action is impossible. It must be the case that Alf is
able to decide whether advancing El to degree x compensates
him for the loss of an opportunity to advance E2 to degree y.
But if Alf can make that judgment, Betty can learn about Alf’s
character and conclude that he has a stable disposition to make
this choice.®” So she can compensate him according to his own
subjective exchange rate. But, perhaps, Alf does not simply
value that E1 be advanced to degree x, but that ke advances it to
that degree. But this would only seem to increase the costs of
compensation to Betty: now she must compensate him for two
losses: (i) that E1 was not advanced and (ii) that he was not able
to act to advance his ends, but rather someone did it for him.
Lomasky sometimes suggests that it is (ii) that is beyond com-
pensation. So perhaps the problem isn’t simply that one’s ends
are set back: perhaps the problem with a rights violation, as
Lomasky suggests, is that one’s ability to pursue projects is un-
dermined.®® But if, like Lomasky, we see this in terms of what a
person values, compensation will still usually be possible. People
certainly are willing to impair their ability to pursue projects—
say, by endangering their health or even their lives—to attain
some important goals. So even if, for example, when Betty steals
Alf’s car she impairs his ability to pursue projects, she probably
will be able to compensate him. Suppose Betty says: “How about
a hundred thousand dollars, that will allow you to achieve your
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dream of going to college? Will that compensate you for what I
did yesterday, that is, stole your 1978 Pinto?” It probably will.
To be sure, if Alf was interfered with so regularly that he never
got a chance to act for himself, the loss would become so grave
that compensation would become impossible (we are thus back
to the first worry discussed above). But, putting aside this sort
of massive interference, I see no reason why the loss of (ii)
cannot also be compensated for.

4.3. Respect-Based Theories of Rights

I have examined Lomasky’s instrumentalism in some detail as
he is alive to the challenge full compensation poses to a theory
of rights. If rights are simply a means to secure our values, and
if (as we must) we have a trade-off rate between values,®® then
full compensation for rights violations restores moral equality
between victim and aggressor—it wipes the moral slate clean.
As long as they are willing to pay the appropriate “fee” (that is,
compensation) instrumentalism gives a license to aggressors to
override the rights of victims. But the instrumentalist must be
wrong about this: it permits aggressors to turn our property
rights into liability rights when they so choose (at least to the
extent that they are squared away with the victim). And, of
course, the problem does not simply concern property rights in
the narrow sense of “property” as control over external things.
All rights—except perhaps the right to life and some rights to
bodily integrity—are subject to being bought out in this way.
The instrumental theory of rights is unable to explain just why
the aggressor wrongs the victim when he overrides rights but
compensates afterwards (remember, I am leaving aside here the
“social kicker”). The problem, I want to suggest, is that the
aggressor not only causes the victim a loss of value; in addition,
he has acted in a way that is unjustifiable and so shows a lack of
respect.

It may help to focus on a case in which violation of your
rights is a boon to your values. Suppose that a colleague is
known for not respecting your privacy. You have let it be known
that you do not welcome visitors at night to your house. Indeed,
you have made something of a point of it. Unfortunately, your
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colleague walks by your house on her way home from work,
and often—all too often—she knocks on the door, looks through
the window, you answer the door (it is hard to leave her outside
knocking, especially tonight as it is twenty-five degrees below
zero and she is obviously getting frostbite). When that happens
it is almost impossible to keep her out; she stays for ten minutes,
like clockwork. As usual, this all occurs one night; but tonight
you have an appointment to tutor a really bad student. You
promised his father (an old friend of yours) to tutor him in
philosophy, so you are obligated to help. This, I should stress,
really is a pretty awful student: he is the sort who, after two
hours of discussing Kant, asks whether Kant was the same per-
son as Hegel. It is all very trying. Now your colleague makes
her nightly appearance at your window, and she barges in once
again. Not even this student can withstand her, and this burden-
some discussion ends. You feel a distinct relief; no, it is more
than that—you are happy.

Does your colleague owe you compensation for violating your
privacy?”® It seems hard to see why: she has advanced your
values. (Maybe you should pay her?) But, one may say, because
of her you have failed to fulfill your obligation. Well, you have
tried your best, and she is, after all, the one who ended the
torture session, so you are blameless. So, then, should you thank
her? Hardly. Indeed, you still have a complaint against her: she
violated your rights (and so benefited you) by wrongfully inter-
fering with your activity. Is, then, the complaint that she has set
back your interest by undermining your ability to pursue proj-
ects? Surely not: you are now much freer than ten minutes ago
to pursue projects (your colleague, after all, only stays for ten
minutes or so.)

A defender of the instrumental interpretation may try to
account for this by appealing to an act/rule distinction.”! The
rules that justify rights are instrumentally justified as a way for
an agent to advance his values; but not every action that accords
with rights advances interests, and not all rights violations set
back interests. True enough. But the question remains: do you
still have a complaint against your colleague who violated the
rule and so benefited you? Aren’t you lucky she didn’t let the
rule guide her? As Mill said, it is the pedant “who goes by rules
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rather than their reasons.””? If in this case your rights are
respected “we should employ the means and the end will not
follow.””® Consequently, Mill cautions against relying on “even
the most plausible . . . absolute maxims of right and wrong” in
such a way that one loses sight of the “paramount good they
are intended to promote.”” For you now to complain because
your rights were violated (and, so, your interests were ad-
vanced) seems to be just the sort of rule worship Mill criti-
cized.”

Perhaps society has an interest that the rule be kept; but we
are now back to the social kicker. One might say: your colleague
has shown once again that she does not respect your rights, and
that is what you are complaining about. Your complaint is di-
rected at her continuing disposition to violate your rights. But,
surely, if she is moving to Australia tomorrow, wouldn’t that
make it all better? In that case (i) she has benefited you and (ii)
you don’t have to worry that her disposition will ever lead to
her violating your rights again.

I want to suggest that your complaint has nothing whatsoever
to do with your values being set back, your projects being thwarted
or your ends being hurt. Rather, the complaint is that whatever
good consequences that came from the intervention, your col-
league acted in a way that could not be justified to you. Accord-
ing to the Liberal Principle (L), interference with another’s ac-
tion requires justification; unjustified interference is unjust. Your
colleague violated this principle: as always, she interfered with
your activity in a way that could not be justified to you. And I
take it that her violation was indeed unjustified. Despite its
irksome character, you would have carried on with your tutorial
duties—not because you wanted to, or because your interests
were advanced, but because you understood it to be your duty.
The fact that you were relieved that you were unable to fulfill
that duty does not show you would have agreed to her interfer-
ence. This does not seem mere rule worship. By interfering
with your liberty in a way that was not justified, your colleague
supplanted you as the source of decisions about what you should
do. To an agent who conceives himself as self-directing, any
attempt to subvert the natural tie between his practical decisions
and his activity will be seen as a threat to his status as a person.
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That is why one has a residue complaint even when one has not
been harmed, or even when the harm has been undone. In our
example you have not been harmed, but you have been wronged.
Consequently, you can still properly resent, or be indignant about,
your colleague’s interference; the moral emotions of resentment
and indignation,’® as distinguished from simple anger, are re-
sponses to wrongs. As J. R. Lucas writes:

We are angry when we are hurt, but indignant when we are
treated unjustly. ... Indignation, which is the conceptually ap-
propriate response to injustice, expresses, as its etymology shows,
a sense of not being regarded as worthy of consideration. Injus-
tice betokens a lack of respect, and manifests a lack of concern.”

You can quite properly be resentful and indignant at your
colleague’s interventions; but, because you have not been in any
way harmed, no compensation is owed. Nevertheless, you and
your colleague are by no means on a moral par.

4.4. Property Rights and Respect

This account—1 shall not say more here in defense of it”®—
provides the basis for a noninstrumental conception of the right
to liberty, that is, the right that flows from Principle L. The
claim, then, is that the Liberal Principle of noninterference is
more than just valuable for promoting our aims. Often it is—
although sometimes paternalist interference will promote our
aims even better.”® Rather, the idea is that the Liberal Principle
articulates a basic demand of a self-directing person; by ignor-
ing that demand your colleague did not respect your status as a
self-directing agent. Wrongful violation of the Liberal Principle
is always a sign of disrespect.

Charles Fried argues that this respect-based analysis carries
over to property rights. The right to be free from violent inter-
vention, he says, “is firmly rooted in moral notions of respect
for persons and the physical basis of personality.” This respect,
according to Fried, extends also to a person’s right to control
the disposal of his labor and talents. “To deny him the right to
dispose of his labor and talent is to assert that . . . [others] have
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rights to them also. . . . But a person’s right to his own person is
a fundamental tenet of liberal individualism.”#® Property rights,
Fried maintains, extend this relation. “By casting the relation
between a person and a thing in this form of a right, we with-
draw it pro tanto from the domain of collective imposition. To
say that the collector’s ‘penny Black’ is his assimilates that rela-
tion to the relation between a man and what is quintessentially
his, namely, his person, his effort, his talents.”8! The core idea
is that property extends one’s person: and so one who ignores
property rights shows disrespect for personality.5?

We need not, however, embrace Fried’s extension thesis. The
crucial point is that property rights are not rights simply to
some flow of benefits; they give the owner control.3 Like other
liberal rights, property rights provide a morally protected sphere
in which a person may act according to his own values and aims
as he understands them.®® Consequently the agent must have
discretion over how these rights are to be employed. Now if
these are the sorts of rights that are justified in a community of
self-directing agents, aggressors act unjustifiably when they seek
to convert property rights to liability rights. The aggressor en-
deavors to supplant Betty as the source of decisions about the
disposition of her resources: this usurpation betokens a lack of
respect. In this manner, violation of any of one’s rights consti-
tutes an unwarranted interference with one’s activity, and so
runs afoul of the Liberal Principle.

A word of caution, however, is in order. Although, like all
rights property rights give scope to the agency of the right
holder, it must also be kept in mind that much of our practical
interest in property is precisely in the benefits—especially the
income—that flow to us from property rights. We readily trade
property if doing so increases our benefits. Consequently, we
should expect that a justified system of holdings will have a
place for “takings” or liability rights—cases in which property
can be taken without prior consent provided compensation is
paid.®®

We all might benefit in some cases from decreasing certain
transaction costs, from public goods, or from the liberty to use
another’s property in cases of dire need (see section 5). Given
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these practical interests, we all may concur full compensation
for taking one’s property will, in some sorts of cases, wipe clean
the moral slate.

4.5. What Can and What Cannot Be Compensated

Say Alf steals a “penny Black” from Betty. Lomasky is right that
the best remedy would be rectification: for Alf to return it. If it
has been lost, however, compensation in some other form is
due. So let us suppose that in some way, Alf redistributes: he
transfers resources to Betty such that, all things considered, her
values and projects are at least as well off as before. But even if
he returned the stolen property he has not wiped clean the
moral slate: it remains the case that he acted without justifica-
tion. Can he, then, increase the payment to make up for that
too? Well, he can make up for the pain of being affronted. But
repayment can only give back what was lost, the value the victim
lost through the aggression. But I have tried to show that
wronging is not simply harming; consequently, undoing the
harm does not undo the wrong. One cannot undo wrongs in
the way one can repay debts.5®

Is poor Alf doomed forever, and can he never return to
moral equality with Betty? At this point we come to questions of
penal justice, and the place for mercy and forgiveness. All I
wish to insist upon is that redistribution of resources does not
allow Alf to recover his moral equality.?” For in addition to the
maldistribution he has brought about (which does require com-
pensation), Alf has also wronged Betty by unjustifiably interfer-
ing with her. If Betty has a property right to X, Alf is not
justified in expropriating it subject to compensation: if that was
justified, Betty would have only a liability right. So when Alf
unilaterally seeks to transform Betty’s rights in this way, he is
interfering without justification, and so, according to Principle
L, wrongs Betty.

The Aristotelian model does not capture this continuing in-
equality. But some argue that this is misleading, because com-
pensatory justice, properly understood, includes penal justice: a
transfer of resources to the victim and the punishment of the
aggressor would then both be parts of compensatory justice.®8
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Understood in this sense we can say that compensatory justice
entails a return to equality (although we may want to say in
some cases that even after punishment the aggressor is not fully
squared away with the victim). But if so, compensatory justice
only restores equality because we include in it penal justice. I
think it doubtful that punishment is usefully understood as
annulling wrongful gains, and in this way part of compensatory
justice.®® The important point, however, is not how we use the
term “compensatory justice.” What is crucial is that no mere
redistribution of resources, no matter how generous, can re-
store moral equality between victim and aggressor.

5. JusTIFIED RIGHTS VIOLATIONS AND PAYING DEBTS

The debt model misdescribes the aim of compensation for un-
justified violations of rights. In contrast to Coleman I do not re-
ject the debt model because it links the questions of who has
aggressed and who is obligated to pay; rather, I object to the
claim that payment of compensation restores moral equality
between victim and aggressor. Once a debtor transfers the re-
sources back to the owner, the debt is paid. Not so with unjusti-
fied rights violations. But the debt model does seem to capture
at least some justified rights violations. Consider an example intro-
duced by Joel Feinberg, and since the subject of extensive dis-
cussion:

Suppose that you are on a backpacking trip in the high mountain
country when an unanticipated blizzard strikes the area with such
ferocity that your life is imperiled. Fortunately, you stumble onto
an unoccupied cabin, locked and boarded up for the winter,
clearly someone’s private property. You smash the window, en-
ter, and huddle in a corner for three days until the storm abates.
During this period you help yourself to your unknown benefac-
tor’s food supply and burn his wooden furniture in the fireplace
to keep warm.*

Feinberg holds that you would surely be justified to infringe the
person’s property rights in this way. However, “almost everyone
would agree that you owe compensation to the homeowner for
the depletion of his larder, the breaking of his window, and the
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destruction of his furniture.”®' Most philosophers have indeed
agreed that what you did was justified, but you still owe com-
pensation.®? Yet some have questioned this: if you were actually
justified in burning the furniture, Philip Montague holds, then
you owe no compensation. If, says Montague, you were a van-
dal, simply destroying a person’s property for the fun of it, you
certainly would owe compensation. To say that the backpacker
owes compensation too is to treat the backpacker as morally on
par with the vandal and that, maintains Montague, is “extremely
implausible.” %3

A respect-based account of rights provides a rationale for
Feinberg’s position and a reply to Montague. Here, the debt
model really does apply. The backpacker owes the owner for
what has been destroyed and used: until resources are redistri-
buted back to the owner the backpacker is, quite literally, in the
owner’s debt. But once the debt has been paid, moral equality
has been restored. Why? Presumably because this infringement
of one’s property rights can be justified to the owner. A justified
system of property rights will presumably allow for others in
dire and unexpected need sometimes to treat your property
right as a liability right. Even the owner can see the point of
allowing such action in special cases. So when the backpacker
breaks the windows, she displays no disrespect. But the vandal
does: his violation of the property right cannot be justified to
the owner. Consequently, even if the vandal should compen-
sate the owner, the moral slate is not wiped clean, equality is
not restored. Hence, pace Montague, to follow Feinberg does
not require treating the backpacker and the vandal as moral
equals.

6. CoNCLUSION: A LIBERAL THEORY OF
COMPENSATORY JUSTICE

In this chapter I have sketched some of the main elements of a
liberal theory of compensatory justice. First, we have seen that
such a theory will not include the principle of redress, which is
based upon an egalitarian presumption that conflicts with the
Liberal Principle of noninterference. If we understand the Lib-
eral Principle as the fundamental requirement of respect among
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self-directing moral agents, we reach a somewhat surprising
conclusion: compensatory justice, understood as transfer of re-
sources, cannot fully compensate for wrongdoing in the sense
of returning aggressor and victim to moral equality. In cases of
wrongful violations of rights, compensatory justice has a more
modest, albeit important, task: to rectify the maldistribution of
resources that results from wrongdoing. Although this may be
a surprising conclusion, it nevertheless is attractive, for it shows
why our rights so stubbornly resist being bought out, regardless
of the size of the payment. Purely instrumental accounts of
rights permit a complete return to equality after wrongful vio-
lation. And for that reason they are objectionable.

A “return to equality” is possible only when rights have been
justifiably infringed. Although aggressors can repay victims for
the harm done, transfer of resources cannot right a wrong.
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JUSTICE BETWEEN GENERATIONS:
COMPENSATION, IDENTITY, AND
GROUP MEMBERSHIP

JAMES S. FISHKIN

Justice between generations confronts us with the issue of how
to think about the interests of possible people. When we think
of future generations, the interests in question are those of
future possible people. When we think of compensation for past
injustice, the interests in question, for purposes of determining
compensation, are those of counterfactual, possible people—
the people who would have existed had an injustice not oc-
curred. The difficulty, of course, is that any people who receive
compensation are not, themselves, counterfactual. To receive
compensation, they must actually exist. Yet some consideration
of what would have happened, had the injustice not occurred,
is necessary if we are to evaluate any claim to compensation.

Consideration of the interests of possible people has pro-
duced a large literature on future generations.! My initial strat-
egy is to take a position on that literature in the future persons
case and then to apply my analysis to compensation for past
injustice.

A common assumption is that a person X can be harmed if
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and only if X is worse off than X otherwise would have been.
Let us call this the identity-specific notion of harm. However,
when dealing with possible people, this leads to bizarre implica-
tions. Consider an individual choice and then a social choice
version of the same problem. Imagine a woman who is under
medication or has a medical condition such that if she con-
ceives a child during a specific period that child will have serious
disabilities. However, if she were to wait until after the specified
period, the child would, in all likelihood, be normal. Many of us
would object to her conceiving a child during that period and
we would do so on grounds of harm to the child. But we cannot
do so according to the identity-specific conception of harm. For
if a child were conceived under those conditions, it would not
be worse off than it otherwise would have been. If the other
alternative were chosen (if the woman were to wait) that child
would not have existed at all. Another child, as differentiable
from the first as one sibling is from another, would have been
born instead. If there are harms to the child in conceiving
someone disabled rather than someone normal, they cannot be
conceptualized within the identity-specific understanding of harm.

Consider a social choice parallel. Imagine a third world coun-
try faced with the prospect of overwhelming population growth.
Suppose that demographers and economists establish that if
nothing is done, mass misery and malnutrition will result in
several generations. However, if population growth were some-
how sharply curtailed, a prosperous new society could be built.
Once again, if we were to object to a laissez-faire population
policy on the grounds that it would eventually produce the
miseries of overpopulation, our objection could not be devel-
oped within the confines of the identity-specific analysis of harm.
Once one takes account of all the factors that determine the
identities of a given cohort—who marries whom, when their
children are conceived, whom those children marry—it quickly
becomes apparent that the identities of all those who would live
under a policy of laissez-faire, several generations from now,
have virtually no overlap with the identities of all those who
would live under a policy of population control.

We have, however, an alternative view of human interests
that might be dubbed the identity-independent notion of inter-
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ests, harm included. In this perspective we would simply evalu-
ate two states of affairs according to the interests satisfied or
not, regardless of the identities of the individuals in those states
of affairs being compared. The most well-developed version of
identity-independent interests is utilitarianism in any of its fa-
miliar forms. If we are utilitarians, we simply compare the dis-
utility of having a disabled child versus the utility of having a
normal one, or we compare the disutility that results from over
population versus the utility that results from population re-
striction. In none of these cases are we concerned with whether
the people are the same or different.

Worth noting is that while utilitarianism is the most familiar
example of an identity-independent theory, it is not the only
possible one. Suppose we compared states of affairs in terms of
an impartial distribution of Rawlsian primary goods or of some
other metric for measuring benefits and harms that did not
make reference to preference satisfaction. We can call these
theories, utilitarianism included, identity-independent criteria for
the assessment of interests. Derek Parfit is the most prominent
theorist who has argued for some variant of utilitarianism pre-
cisely on the grounds that it is identity-independent and so
avoids the difficulties of the identity-specific view.2

The problem with identity-independent theories is replace-
ability. The point can be made most dramatically with a science
fiction scenario. Suppose that I could painlessly and instanta-
neously replace all the readers of this chapter with others who
will appreciate it more. Furthermore, as a general matter, the
new readers, let us call them replacements, will get more out of
life. On whatever identity-independent dimension of value we
are talking about, they will achieve higher scores. To simplify
matters, if we assume that the criterion of value is utilitarianism,
then they will add more utiles to life each day than did their
predecessors.

I have not said anything about how this transition takes place.
Perhaps, as in the movie Invasion of the Body Snatchers, it occurs
through creatures from outer space taking on your appearances
and incorporating your roles and memories. Perhaps I have a
machine that simply fabricates new copies. Or perhaps a new,
miniature technology is in the book that you are reading, a
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technology that will go into effect as soon as you reach a certain
page. In any case, the reason for posing the issue in a science
fiction scenario is that is clarifies the vulnerability of identity-
independent views to replaceability arguments without raising
empirical complications about the fear and disutility experi-
enced by those who are eventually replaced. (For this reason
you will have to consider my example hypothetical or assume
that you have already passed the crucial page.)

Of course, replaceability arguments are not limited to science
fiction. Consider this dialogue about the collectivization of So-
viet agriculture from Arthur Koestler’s novel, Darkness at Noon.
The Commissar Ivanov is addressing the prisoner Rubashov:

Yes, we liquidated the parasitic part of the peasantry and let it
die of starvation. It was a surgical operation which had to be
done once and for all; but in the good old days before the
Revolution just as many died in any dry year—only senselessly
and pointlessly. The victims of the Yellow River floods in China
amount sometimes to hundreds of thousands. Nature is generous
in her senseless experiments on mankind. Why should mankind
not have the rights to experiment on itself.

He paused: Rubashov did not answer. He went on: “Have you
ever read brochures of an anti-vivisectionist society? They are
shattering and heartbreaking; when one reads how some poor
cur which has had its liver cut out, whines and licks his tormen-
tor’s hands, one is just as nauseated as you were tonight. But if
these people had their say, we would have no serums against
cholera, typhoid, or diphtheria . . .2

The general problem is that for any identity-independent
conception of interests, so long as the abstract structure of
distribution, the payoffs to positions, is at least as good under
the replacement scenario, there are no grounds for objecting
on the basis of this kind of theory. In fact, if we are utilitarians
and the replacement scenario would increase utility, we can be
obligated to kill everyone and replace them with a new popula-
tion of better utility maximizers. On the identity-independent
view, people are simply vessels for holding so much utility, or
whatever else is our metric of value. It is the utility that matters,
not the vessels. If a vessel breaks, that has no importance pro-
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vided that another can be found, or created that will hold as
much or more.

The very merit of the identity-independent principles in
dealing with the earlier counterexamples to the identity-specific
view—namely, that they disconnect the assessment of interests
from the identities of the people affected—renders them vul-
nerable to this replaceability scenario. Because the interests are
viewed anonymously, these theories will permit us to object to
production of the deformed child or to the miseries of overpop-
ulation without worrying about whether the better-off people
envisioned under the alternative choice are the same people.
But the same anonymous consideration of interests leads these
theories to neglect the question of whether the people under
the replacement scenario are the same as the people in the
original population. The general dilemma is that if we tie inter-
ests consistently to personal identity we face the identity-specific
counterexamples, but if we untie them consistently from per-
sonal identity, we face the replaceability scenario.

It may be objected that “preference utilitarianism,” unlike
the sensate classical version, escapes this horn of my dilemma. I
will argue, however, that the escape is illusory. Consider Sing-
er’s presentation of preference utilitarianism: “This other ver-
sion of utilitarianism judges actions, not by their tendency to
maximize pleasure or avoid pain, but by the extent to which
they accord with the preferences of any beings affected by the
action or its consequences.” From this property of preference
utilitarianism Singer concludes: “Killing a person who prefers
to continue living is therefore wrong, other things being equal.
That the victims are not around to lament the fact that their
preferences have been disregarded is irrelevant.”*

Singer’s notion is that some beings, for example, animals,
fetuses and infants, experience utility only in the primitive sen-
sate sense. He believes replaceability arguments still apply in
their case and he explores implications of this fact for the eating
of meat, and the permissibility of abortion and even infanticide.
However, he believes that the applicability of utility in this sec-
ond higher sense of preference utilitarianism to more devel-
oped children and adults would block replaceability scenarios
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applied to such persons. In this way his distinction between
preference and sensate utilitarianism might be taken to get us
out of our dilemma when applied, at least, to older children and
adults.

I believe that Singer’s escape is only chimerical. Preference
utilitarianism is, at bottom, identity-independent and so vulner-
able to some versions of replaceability. This becomes apparent
if one thinks carefully about what the “other things being equal”
clause might mean in Singer’s solution. Recall that in our var-
ious scenarios, the replacements can also be imagined to have
preferences in a self-conscious and reflective sense. Satisfaction
of those preferences may easily turn out to balance the frustra-
tion of the life plans of the previously existing population.

More specifically, if we imagine, as Singer seems to, a special
disutility in an ongoing life being interrupted, whether or not
the person is around to regret the interruption, we might, sym-
metrically, imagine a special utility experienced by each replace-
ment, for example, utility from the miracle of being brought
into existence. The new person may well experience an “exis-
tence bonus” that counterbalances the disutility from the pre-
vious person’s existence interruption. Any reader of Walt Whit-
man’s Song of Myself will have a vivid sense of such an existence
bonus. There is no reason, in principle, why one of these must
be greater than another. The theoretical vulnerability to re-
placeability remains.

The vulnerability is built into the foundations of utilitarian-
ism. It is unavoidably identity-independent because it is what
might be called a purely structural principle. It defines the
sufficient conditions for approving a change based entirely on
information available from a listing of payoffs to positions un-
der one alternative as compared to another.® If the total (or
average, for some versions) is higher under one alternative,
then it must be chosen. No reason exists for utilitarianism, or
any other purely structural principle, to concern itself with the
issue of whether the identities of the replacements are different
from the identities of the originals. Because utilitarianism com-
pletely divorces human interests from personal identities, it avoids
the counterexamples with which we started, but only by creating
a vulnerability to replaceability arguments.
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Turn now to the questions of justice between past and pres-
ent generations to see if parallel issues arise. Take the case of
Alex Haley and the history of his family documented in Roots.
His ancestors were subjected to terrible injustices in being kid-
napped from West Africa and enslaved. Suppose compensation
were to be paid now to their descendant, Alex Haley, whose
case is distinct from that of many other African Americans only
in that its history has been thoroughly investigated. Setting aside
a host of particular legal questions such as statutes of limitations
and questions of who should be held liable, and setting aside
any factual controversies about the empirical claims Haley has
made, the bare notion of compensation would have us consider
the position Alex Haley would have been in had the injustices
to his ancestors not occurred. If we are to make up for an
injustice, we must return the world to the state of affairs it
would have been in had the injustice not occurred. The diffi-
culty, of course, is that we immediately confront the same prob-
lem we encountered with the identity-specific notions of harm
in the future generations case. The notion of compensation, as
commonly employed, simply presumes some variation of an
identity-specific conception of interests. X is fully compensated
for event E when X is as well off as X would have been, had E
not occurred. Our problem is that had event E not occurred, X
would not exist. If his ancestors had not been kidnapped and
enslaved, Alex Haley would not exist today. His existence de-
pends on the fact that the genealogical chain was not broken at
any point. Hence the initial kidnapping to America and the
slavery of his ancestors can all be taken as necessary conditions
for there being such a person as Alex Haley, on whose behalf
we make the claim for compensatory justice. The trouble is that
we cannot employ this notion of compensation to correct injus-
tices from a past generation, because the required state of af-
fairs would entail the nonexistence of those who would have to
be compensated.

Suppose we tried to apply an identity-independent notion,
such as utilitarianism, to the problem of making up, in some
sense, for injustices from the distant past? In this conception of
human interests, the very idea of compensation dissolves. We
have no longer a matter of rectifying an injustice for identifiable
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individuals. Rather, we are trying to achieve the best distribu-
tion of benefits and harms disconnected from any consideration
of individual identities. Recall that our objection to this sort of
theory, in the future generations case, is that population X could
be replaced by another composed of better utility maximizers
or composed of those who score better on whatever identity-
independent criterion one wants to specify. The same problem
recurs when we turn to the past. Rather than compensate group
X, if a better overall distribution would result from benefits to
some other group, we should, guided by identity-independent
considerations, do that instead. Or indeed, group X, which is
the subject of various historical injustices, has no special claim
based on its history. If a better overall distribution would result
from its being replaced by others, that should also be done.

However, under special assumptions, a prescription similar
to that advocated in compensatory arguments could emerge.
Consider an underclass produced by a history of discrimination.
Suppose that underclass would, in fact, receive the most utility
from redistribution because of declining marginal utility of in-
come. Suppose further that it is the most in need of certain
kinds of special consideration, otherwise horrendous social
problems will create disutility for everyone. Then public policies
directed primarily at this group could be advocated using this
kind of identity-independent framework. Furthermore, these
public policies would be an explicit response to the legacy of
discrimination. The difference, of course, is that if it were to
turn out that other problems were more susceptible to progress,
those would have a greater claim on identity-independent
grounds, even if those other problems were in no way the
outcome of historical injustice. Application of identity-indepen-
dent theories would require a kind of ahistorical diagnosis of
what should be done. This ahistorical diagnosis might happen
to address historical injustices, but nothing guarantees that this
will be the case. The underclass formed by historical injustices
might, for example, pose a nearly intractable problem. Or ad-
dressing its claim might produce less benefit, in terms of mar-
ginal utility, than attending to the claims of victims of a recent
natural disaster for whom no claims of injustice arise.

In both the future-regarding and the past-regarding cases,
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the problem is that, on the one hand, identity-specific claims to
compensation suffer from the fact that the people who are
putatively harmed or compensated may not be the same. On
the other hand, identity-independent approaches suffer from
an insensitivity to the separateness of persons and their particu-
lar claims. The most extreme version of this second problem is
the replaceability argument, but less extreme versions will com-
monly arise because this kind of theory has no basis for award-
ing benefits to people with specific identities.

So far, I have considered only individualized compensation.
Suppose we think of the original injustice as committed against
a group and the claim to compensation as made on behalf of
that group’s present descendants. The same theoretical issues
arise, but perhaps not in the same intractable form. To begin
with, none of the individuals in the group would likely have
existed had the injustice in the distant past not occurred. Were
it not for slavery, the present-day African Americans would not
be here. Furthermore, the very factors that make African
Americans a group in the strongly psychological sense—they
have interdependent preferences and a strong feeling of collec-
tive identity—are to some considerable degree a consequence
of the history of discrimination and injustice for which compen-
sation is being considered.® Hence, it is conceivable, that if
America had had a different history, in which racial differences
had not played a major role, then we might well have a society
that was not race conscious, a society in which members of
various races did not constitute distinctive groups in any strong
sense. If that quasi-empirical hypothesis were true, then an
analogue to the identity problem at the individual level presents
itself. We cannot, it appears, demand compensation on behalf
of the group, because were it not for the injustices in the distant
past, the group would not exist, that is, it would not constitute a
group in any strong sense. Rather, it would just be a collection
of individuals having certain characteristics.

However, nonexistence of the group provides a conceptual
benchmark for possible compensation in a way that nonexis-
tence of an individual does not. A society in which races did not
consider themselves to be distinct groups is precisely one that
would not have suffered a history of racial injustice and oppres-
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sion. To compensate group X for not living in such a society is
to imagine the lives people who would have been identified as
in that group would live, were they not members of the group,
but were merely individuals in such a society. Group nonexis-
tence provides a possible compensable benchmark in a way that
individual nonexistence does not. It requires that we consider
the hypothetical nongroup of individuated African Americans
in the alternative nonracist world as the collection of individuals
who define the benchmark. These individuals are not the same,
of course, as the individuals for whom compensation is now
being demanded. But any advocate of group compensation will
face cases where the individual members differ but the claim
can still be made on behalf of the group. The difficulty is the
claim that the alternative benchmark for the group is not some
other condition of the group, but rather, its nonexistence. Pro-
vided there are individuals who would have been identified as
group members had the injustice occurred and others who would
not be so identified in our imaginary just world, there is a viable
benchmark. This is nonmembership in the group for the kinds
of individuals who would have been members of the group if
the injustice had occurred, but would not be, if it had not.

While this conception of compensation might surmount the
identity issue, it still would have to deal with the question of
distribution of compensation in the group. For example, among
African Americans, a gap is growing between an underclass and
the middle class. Some benefits that are sometimes justified on
compensatory grounds will be mistargeted, in the sense that
they go predominantly to the middle class leaving the drastic
problems of the underclass untouched. Unless a principle of
group compensation specifies criteria for distribution within the
group, it would hardly seem defensible.

Suppose the German government had paid compensation for
Nazi atrocities, not mainly to those who had actually suffered in
the Holocaust, but to American and other Jews who escaped it.
Even if far more intense interdependent preferences among
American Jews were, in fact, causally a product of the Holo-
caust, because those benefiting from compensation would not
be the prime (surviving) victims of the injustice, this policy
would seem a travesty of compensation. Distribution in the group
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must conform to some criterion of severity of treatment. Hence,
if there were to be a compensatory policy directed at blacks in
this country, its primary beneficiaries ought to be the underclass
and not the middle class. A further necessary condition for a
valid case for intergenerational group compensation would have
to be some criterion for distribution in the compensated group.
This would direct compensation primarily to those most needy
on the assumption that needfulness is historically connected to
the injustice in question. In circumstances of highly salient group
membership and racial sensitivities, the most disadvantaged have
such a case at the present time.

A second necessary condition for group compensation would
be an account of who pays in the present for injustices in the
remote past. It hardly seems appropriate to hold people respon-
sible for acts committed by their ancestors. But some principle
that holds contemporary institutions responsible for previous
acts by those same institutions might be acceptable. Govern-
ments would fit this bill as would private institutions with suffi-
cient longevity.

These points are offered as a kind of prolegomenon to the
possibility of a valid case for compensation. I am trying only to
remove obstacles including ones I previously regarded as deci-
sive.” How compensatory considerations are to be balanced against
considerations of social justice viewed ahistorically is a matter
that awaits systematic analysis. We need a concept of justice that
incorporates the past as one component of its theory of second-
best so that ideal principles can relate to actual, nonideal prac-
tices. Historical claims may be less urgent, and less amenable to
treatment, than more immediate problems. To introduce the
past may simply introduce another incommensurable considera-
tion that adds to the moral complexity of what a Rawlsian would
call nonideal theory—and that also adds to the plausibility of
what a non-Rawlsian would embrace as intuitionism.
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SET-ASIDES, REPARATIONS,
AND COMPENSATORY JUSTICE

ELLEN FRANKEL PAUL

Compensatory justice has, in recent years, surpassed distributive
justice as a highly contentious moral concept, debated in both
the political arena and philosophical discourse.* Ideological ad-
versaries surely still argue about whether or not more redistri-
bution would be a socially advantageous or a morally mandatory
goal, but the really heated controversies have shifted elsewhere.
Since the late 1960s—especially after the advent of affirmative
action under President Lyndon Johnson’s Executive Order No.
112462 ' —programs of a putatively compensatory nature have
proven highly divisive, with the “winners” claiming their pref-
erences as a right and the “losers” denouncing their impedi-
ments as reverse discrimination and a violation of their rights.
Recent racial incidents, partlcularly those of an exceedingly
unpleasant nature at some of America’s leading universities,

*I wish to thank Larry May and Marilyn Friedman of Purdue University for
suggesting some useful bibliographical material on compensatory justice for
groups, Kenn Cust of the graduate program in philosophy at Bowling Green
State University for his tireless efforts in tracking down sources for this chapter,
and Kory Tilgner and Tamara Sharp of the Social Philosophy and Policy Center
for ancillary assistance of various sorts.
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underscore the extent to which such policies have proven so-
cially divisive. Youths raised entirely in the more enlightened
racial atmosphere of post—Civil Rights Act America, graduates
of integrated public schools, suddenly and unexpectedly mani-
fest overt signs of antagonism toward blacks. Ugly racial inci-
dents at Stanford University, Dartmouth College, and the Uni-
versity of Michigan, to name only the most conspicuous, are
troubling, indeed. Even more disconcerting to civil rights pro-
ponents is the spate of cases decided by the Supreme Court in
its 1988 Term, cases which in their collective impact signaled a
less expansive interpretation of the equal protection clause of
the Fourteenth Amendment and a heavier burden on plaintiffs
to prove actual discrimination under Title VII of the Civil Rights
Act of 1964.2

This is an opportune time to reexamine preferential pro-
grams, not with the intent of retreading well-worn philosophical
ground,® but rather with the purpose of reflecting on the co-
gency and coherence of the concept of compensatory justice
itself. City of Richmond v. Croson,* one of the most contentious of
the Supreme Court’s recent forays into the civil rights arena,
will serve as the focal point for this reexamination, with other
programs of a rectificatory nature functioning as illuminating
analogies: United States policy toward the Japanese interned in
camps during World War II; German reparations after that war
to surviving victims of Nazi concentration camps; and, more
speculatively, possible future acts of reparation toward the vic-
tims of Soviet-style regimes. These real-world experiments in
compensatory justice will highlight the limitations in applicabil-
ity of the concept and its complexities—indeed, its near break-
down—when one attempts to use it to rectify injustices to gen-
erations long dead, to diffuse and not easily identified victims
and perpetrators, and to the acts of regimes that take as their
raison d’étre the wholesale violation of human rights.

I. COMPENSATORY JUSTICE DEFINED

In book V of the Nicomachean Ethics, Aristotle discusses what he
terms “partial justice,” and he distinguishes between two types
of just action that fall within that rubric. The first, what we now
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call distributive justice, deals with the “distribution of honors,
or material goods, or of anything else that can be divided among
those who have a share in the political system.”® Aristotle de-
scribes this type of justice as a “geometrical proportion”: the
individuals stand to each other as the things to be distributed
related to each other, that is, “the ratio between the shares will
be the same as that between the persons.”® The root moral
concept that Aristotle adduces for this type of justice is desert.
As he succinctly puts it, “To each according to his deserts.””
Those who contribute equally to the common welfare or the
society’s particular project ought to receive whatever benefits
are to be distributed. Correspondingly, those who contribute
unequally should receive unequal rewards in the same propor-
tion as their contributions differ. Aristotle wisely observes that
people’s criteria of desert differ, adding his customary break-
down of criteria by the nature of regimes: democrats favor free
birth; oligarchs, wealth or noble birth; and aristocrats name
excellence.

Defenders of race-conscious remedies for perceived societal
injustices often invoke some type of forward-looking justifica-
tion that relies on this concept of distributive justice. Affirmative
action in higher education, corporate hiring and promotion
policies, and in federal contractmg, they argue, will assist those
at the bottom of the socioeconomic pyramid to advance, amelio-
rating the effects of the unequal distribution of rewards and
benefits in a capitalist society. Thomas Nagel, for one, goes even
further along the distributive justice path by contending that
affirmative action, while better than nothing, is a mere pallia-
tive; his preferred course would be the wholesale, egalitarian
redistribution of wealth.® Others are less radical, electing to
justify remedial policies in our existing system on the grounds
of promoting “equality of opportunity,” whether narrowly or
expansively understood, for competition in the marketplace to
be fair, or fairer, for everyone. This too would fall within the
purview of our modern conception of distributive justice that in
its liberal guise demands, at the least, that all “positions” in
society ought to be open to everyone, with talent winning out,
or at the most, that competitors suffering some disadvantage in
the competition be brought up to an even level before the
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competition begins. While the latter, more expansive version of
“equality of opportunity” might be phrased in a backward-look-
ing, compensatory way, this need not be done, and the argu-
ment could be put entirely in a forward-looking manner, couched
in terms of distributive justice. The promotion of racial har-
mony and the creation of a color-blind society in which race will
become irrelevant are typical ways in which forward-looking
arguments are cast.

Here, however, I will not be concerned with forward-looking
arguments for preferential policies, but rather with contentions
arising from the past, from history. For these historical claims
serve as the foundation that buttresses the demand for redress
for particular groups. A problem with forward-looking argu-
ments is that they tend to be overinclusive. If blacks, Orientals,
Eskimos, Aleuts, Hispanics, women, etc. are to be given prefer-
ential treatment to enable them to compete on an equal basis
with white males, without any historical claims about their ex-
ploitation or injury suffered from discrimination, then why not
others who are similarly situated, who are likewise children of
poverty and disadvantage? Whether acknowledged or not, for-
ward-looking arguments rely on the backward-looking, com-
pensatory arguments, if only to identify the desired beneficiar-
ies. Preferential policies, just to add a sociological observation,
would garner scant approval in our society if not for their
reliance on past grievances. That explains why support is stronger
for relief for blacks than for women, and for blacks in prefer-
ence to other minority groups whose claims to be victims of
discrimination, although real, are much less compelling.

Claims for preferential treatment for one group or another
must rely on historical contentions that members of the group
suffered unjust abridgments of their rights in the past, suffered
under discriminatory practices of a political, economic, or social
nature, and may still suffer from these same practices or else
from the lingering effects of these practices. It is, then, Aris-
totle’s second component of “particular justice,” rectificatory
justice, that encompasses these sorts of complaints. Rectificatory
justice, as distinguished from distributive justice, does not look
to the goodness or badness of the person, but to the damage: “it
treats the parties as equals and asks only whether one has done
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and the other has suffered wrong, and whether one has done
and the other has suffered damage.”? Aristotle continues:

As the unjust in this sense is inequality, the judge tries to restore
the equilibrium. When one man had inflicted and another re-
ceived a wound, or when one man has killed and the other has
been killed, the doing and suffering are unequally divided; by
inflicting a loss on the offender, the judge tries to take away his
gain and restore the equilibrium.!°

In involuntary transactions of this sort, Aristotle says, the just
occupies a median between a gain and a loss: each ought to have
an equal amount before and after the event.!!

The essential features of rectificatory justice (or, interchange-
ably for us, compensatory justice) are these: (1) it treats the
parties as equal; (2) it looks to the damage suffered by one party
and inflicted by the other; (3) it is restorative, that is, it attempts
to restore the victim to the condition he was in before the unjust
activity occurred.

Now, moving beyond Aristotle, obviously restoration cannot
always be to exactly the same state that the victim was in prior
to the transgression—the murdered man cannot be restored to
life and the wounded man may be so severely injured that
medical science cannot restore him to his previous condition.
And these are the relatively simple cases. Usually, courts in tort
cases presume that the victim can be compensated in monetary
terms, with compensation for actual injuries and pain and suf-
fering, and when the injury was inflicted as a result of wanton
disregard for the rights or safety of others, an additional award
of punitive damages. There are much more difficult cases for a
compensatory theory to handle. What about the person, A, whose
real property is illegitimately seized by another, B, and before A
can get it back he dies and B dies. Four generations later A’s
heirs sue to get the land back from B’s heirs who are, with the
passage of time, totally unaware of the original transgression.
What does rectificatory justice tell us then?

Aristotle’s rectificatory justice pertains to acts between indi-
viduals, not to unjust acts committed by individuals against
groups, or one group against another, or “society” against a
group, or a government against a group. Can the principle
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stretch enough to encompass these kinds of claims? For those
who endorse preferential policies based on group victimization
it had better, and we will examine in section III some of the
attempts offered by philosophers to apply the concept to group
injustices. However, before we proceed, I would like to refine
Aristotle’s rectificatory justice by placing it in a larger theory
that tells us what kinds of acts are unjust and so trigger at least
in theory, if not in practice,'? a right to compensation.

The moral theory that I will rely upon is one that would have
been acceptable to most pre-affirmative action liberals, whether
they were of a classical or modern welfare-state proclivity. To a
considerable extent, we were all Lockeans then, even if some
added a bit more in the way of “rights-to” various goods, to the
distaste of the purists. In recent years, this consensus has been
seriously eroded by a belief that results override principle, that
it is permissible to violate some people’s rights in order to achieve
a system in which all people’s rights will eventually be respected.
However, even for those who embrace this view, considerable
agreement exists that rights of some sort are important, if only
in the distant future.

The theory holds that individuals have rights—calling them
“human rights” or “natural rights” really makes no difference
—and others ought to respect these rights by not crossing the
boundaries of the protected sphere surrounding each individ-
ual. These rights include—and here, welfare liberals would say
“but are not limited to”—life, liberty, and property.'* Compen-
sation is due whenever a person infringes my right and, thereby,
causes me harm. Trivial rights violations may occur that cause
no harm beyond the infraction itself, and redress typically is not
pursued by the victim because it is simply too much effort for
the insult. An example of a trivial boundary infraction occurs
when someone casually trespasses on my land in crossing over
to a neighbor’s yard, thereby causing no damage other than my
slight discomfiture, if that. It would be a rather unpleasant
world in which to live if people sought recompense for such
minor infractions, and they usually do not.

Recent attempts at defining compensatory justice are com-
patible with Aristotle’s tripartite criteria for rectificatory justice.
James W. Nickel describes the concept in the following way:



Set-Asides, Reparations, and Compensatory Justice 103

Compensatory justice requires that counterbalancing benefits be
provided to those individuals who have been wrongfully injured
which will serve to bring them up to the level of wealth and
welfare that they would now have if they had not been disadvan-
taged. Compensatory programs differ from redistributive pro-
grams mainly in regard to their concern for the past.'

Nickel’'s definition explicitly mentions as a criterion that com-
pensatory justice regards the past, an important addition that
was implicit in Aristotle. Bringing victims “up to the level of
wealth and welfare that they would now have if they had not
been disadvantaged” is a more expansive notion of compensa-
tion than Aristotle’s of simply restoring the victim to the condi-
tion that he was in prior to the unjust act. Nickel’s broader view
is more harmonious with our modern tort law version of com-
pensation in which the victim is compensated for the actual
injury, pain and suffering, loss of earnings, sometimes psychic
losses, etc. Especially with the passage of much time between
the injury and the recompense, restoring the individual to his
ex ante position will not fully erase the injurious event, and the
modern tort law reflects a more adequate attempt to make the
victim whole once again or, as economists would put it, to make
him indifferent between his having never suffered the injury
and having suffered the injury, but with full compensation for
all damages.

A more complete set of criteria for compensatory justice,
then, is the following: (1) it is backward-looking, in the sense
that what is relevant is an act or acts in the past that transpired
between the contesting parties (i.e., the victim and the perpetra-
tor) '® that violated the victim’s right(s); (2) it looks to the injury
suffered by the victim and inflicted by the perpetrator; (3) in
effecting a remedy it treats the parties as equals in the sense
intended by the idea of “equality before the law,” that is, that
the rights of each party must be respected; (4) it attempts,
through compensation of one sort or another,'® to bring the
victim to the condition he would have been in, or its equiva-
lent,'” had the injurious event never occurred.

The modified definition has several advantages over Aris-
totle’s: it covers cases that cannot be described as resulting from
unjust acts, for example, injuries resulting from negligence; it
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expands on Aristotle’s notion of treating the parties as equals by
maintaining that the rights of each party must be respected,
which carries the implication that in rectifying the initial injury,
no further rights violations ought to be inflicted on the victim
or the perpetrator; and it incorporates the more expansive,
modern view of compensation.

We now have a working set of criteria for compensatory
justice combined with an underlying moral theory about when
compensatory justice would come into play, when rights viola-
tions of a nontrivial sort have occurred.

I1. SET-AsIDES: THE LEGAL MORASS

City of Richmond v. Croson (1989) sent shockwaves through the
civil rights community as well as the state governments, some
thirty-six of them, and the 190 local governments that have over
the years adopted set-aside programs to devote a percentage of
their public works contracts to firms owned by minorities or
women.!® Modeled on federal programs legislated by Congress
and operating throughout the country, states, counties, and
cities had assumed that once a federal program had passed
constitutional muster in 1980, their programs, framed in similar
terms, would be likewise insulated.

In Fullilove v. Klutznick,"® a badly fragmented Court?° upheld
6—3 the “minority business enterprise” (MBE) provision of the
Public Works Employment Act of 1977 against constitutional
challenge on grounds of the equal protection component of the
due process clause of the Fifth Amendment.?! The MBE provi-
sion mandated that grants to local public works projects by the
federal Economic Development Administration must be made
contingent upon assurance that at least 10 percent of the funds
be expended for MBEs. Minority businesses were defined in the
Act as those owned at least 50 percent, 51 percent in the case of
publicly owned companies, by minority group members. Quali-
fying minority groups were designated as Negroes, Hispanics,
Orientals, Indians, Eskimos, and Aleuts. Chief Justice Burger,
joined by Justices White and Powell, reprised the legislative
history of the set-aside amendment, which had been introduced
into the House by Representative Mitchell, who stated that only
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1 percent of federal contracts went to minorities while they
constituted 15—-18 percent of the population. He and others
spoke of the intricate bidding process that, they alleged, dis-
couraged minorities from competing for contracts and the need
for economic stimulation to minority businesses hard-hit by the
then prevailing recession. Although no hearings were held on
the amendment by congressional committees, Burger found
sufficient legislative rationale in the scanty floor discussion and
in several reports on the condition of minorities prepared by
various committees.??

The Chief Justice argued that it was clearly Congress’s intent
to insure that grantees would not employ procurement practices
that “might result in perpetuation of the effects of prior dis-
crimination.”? Curiously, he added, “The MBE program does
not mandate the allocation of federal funds according to inflex-
ible percentages solely based on race or ethnicity.”?* This con-
tention is dubious at best, given the 10 percent set-aside man-
dated in the act. He handily dispensed with the contention that,
in fashioning remedies, Congress must act in a wholly “color-
blind” fashion. Much is heard from all of the justices in prefer-
ential treatment cases that the color-blind society is still the
ultimate goal, but in upholding such measures the justices rou-
tinely argue that means that do take race into account are nec-
essary in the short run to eviscerate the effects of past discrimi-
nation. These measures will hasten the day when Hubert
Humphrey’s goal, expressed during the debates on the Civil
Rights Act of 1964, of a society in which race becomes irrele-
vant, will be achieved.?®

The Chief Justice declined to articulate a definitive test for
review of racial preferences challenged under the equal protec-
tion clause, remarking that in either of the tests developed in
the opinions in University of California v. Bakke (1978),%¢ the set-
aside program would “survive judicial review.” The justices have
been disputing for a decade now about the proper standard of
review for such cases. Some contend that nothing less than strict
scrutiny will do. Usually but not always, challenged preferential
measures will not survive such heightened judicial examination.
Others more sympathetic to preferential policies argue for what
is termed an “intermediate standard of review” that is more
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deferential to Congress, and hence a standard under which
preferences are more likely to survive.?’ Justices Marshall,
Brennan, and Blackmun in their concurrence in Fullilove em-
ployed this more lenient standard of review, as is their wont.
Overriding all quibbles about standards of review, it is clear
from Chief Justice Burger’s opinion that he was reluctant to
abrogate Congress’s scheme for achieving its “constitutional
mandate for equality of economic opportunity.”2?

Before departing Fullilove, Justice Stevens’ dissent is worth
noting because it is one of the few occasions in which a more
than cursory attempt is made to plumb the philosophical justifi-
cation for set-asides. It is also remarkable for a particularly
acerbic footnote.

The very attempt to define with precision a beneficiary’s qualify-
ing racial characteristics is repugnant to our constitutional ideals.
... If the National Government is to make a serious effort to
define racial classes by criteria that can be administered objec-
tively, it must study precedents such as the First Regulation to
the Reich’s Citizenship Law of November 14, 1935 .. .2°

Justice Stevens discerned four separate justifications ad-
vanced for set-asides, only two of which are immediately rele-
vant for our compensatory-justice analysis: (1) that the set-aside
is a form of reparation for injuries suffered in the past to all
members of the designated class; and (2) that it is an appro-
priate remedy for past discrimination suffered by minority busi-
nesses that have been denied federal contracts.®® Citing the
congressional program to recompense Indian tribes for unjust
treatment by the government, Stevens argued that in a plan for
recompensing classwide victims of governmental injury, the
government has an obligation to “distribute that recovery among
the members of the injured class in an evenhanded way.” Fur-
thermore, he contended, the award should bear “some rational
relationship to the extent of the harm it is intended to cure.”3!
While wrongs committed against Negroes as a class would jus-
tify classwide recovery of an equal sum for every member of the
injured class, set-asides operate as a “perverse” form of repara-
tions. They benefit most those least disadvantaged in the class,
and leave the most disadvantaged and, hence, the most likely to
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be still suffering from the effects of past wrongs, with no bene-
fits. In addition, the history of discrimination against blacks
cannot count as an argument for special privileges for Eskimos
or Indians. They too suffered, but not in the same magnitude.

More fundamentally, Stevens contended that if no attempt
were made to measure the recovery by the wrong suffered or to
distribute reparations on an evenhanded basis within the class,
almost any group in America could argue based on its history
that it deserved reparations, and shape a remedial program for
itself so long as it could muster the political muscle.

On the second justification, Justice Stevens found it unlikely
that in recent years minority businesses have been discriminated
against in federal contracting, a conclusion he surmised from
the dearth of litigated claims on behalf of such businesses since
the enactment of the Civil Rights Act’s Title VI, which bars
discrimination in any program receiving federal money. Even
assuming that some firms were the victims of discrimination,
the set-aside program, he continued, sweeps too broadly to right
any past wrong by covering firms that never applied for federal
contracts, ones that successfully applied, firms formed after the
passage of the act, unsuccessful bidders due to reasons other
than discrimination, and actual victims of discrimination. And
the latter already have their judicial remedy. Hence, he found
it impossible to characterize the set-aside as “narrowly tailored.”

Turning, now, to City of Richmond v. Croson, the Court was
even more fragmented in its opinions than in Fullilove, but this
time the tide turned against a set-aside program.>? The Rich-
mond City Council’s Minority Business Utilization Plan, chal-
lenged by a contractor on Fourteenth Amendment equal pro-
tection grounds, was modeled closely on the federal program
approved in Fullilove, but this was not sufficient to insulate it
from a declaration of unconstitutionality by the Court. Prime
contractors were required to subcontract 30 percent, more gen-
erous than the 10 percent allotted in the federal program, of
the value of their contracts to at least 51 percent minority-
controlled businesses. Even the definition of favored minority
groups echoed the federal classifications: “[cJitizens of the United
States who are Blacks, Spanish-speaking, Orientals, Indians, Es-
kimos, or Aleuts.”? The Richmond plan was described as re-
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medial in nature and designed to encourage wider participation
of minorities businesses in the construction of public works, and
it was not geographically bound, allowing minorities from any-
where in the country to participate. Proponents of the plan
before the city council, and there were only two from the public,
cited a study showing that while Richmond was populated 50
percent by blacks, only .67 percent of the city’s prime construc-
tion contracts had been awarded to blacks. Contractors’ associa-
tions, whose spokesmen opposed the set-aside, had virtually no
minority contractors on their rosters. In her opinion, Justice
O’Connor pointed out that there was no direct evidence given
at the city council meeting prior to the adoption of the plan that
the city had practiced racial discrimination in its contracting nor
that the city’s prime contractors had discriminated.

Croson instigated its suit when it was denied a contract to
install urinals in the city jail after it was unable to find an MBE
able to supply the fixtures at a price that had been built into its
bid. The city refused either to grant the company a waiver or
raise the contract price and denied Croson the contract even
though it had been the sole bidder.3*

Justice O’Connor’s opinion emphasized the personal nature
of the rights created by the equal protection clause of the Four-
teenth Amendment, which reads: “[N]o State shall . . . deny to
any person within its jurisdiction the equal protection of the
laws.” The Richmond plan, she opined, denies to certain indi-
viduals, solely on the basis of race, the right to compete for a
fixed share of public contracts. Their personal rights “to be
treated with equal dignity and respect are implicated by a rigid
rule erecting race as the sole criterion in an aspect of public
decision making.”®® Searching judicial scrutiny, she and three
of her colleagues think, is necessary when examining such plans
in order to determine whether race-based measures are “be-
nign” and “remedial,” or rather, unlawful because they are
motivated by “illegitimate notions of racial inferiority or simple
racial politics” (emphasis added). For Justice O’Connor, as her
opinion unfolds, was concerned about the dominance of the
Richmond City Council by blacks who held five out of the nine
positions. That strict scrutiny test has two components: a show-
ing of compelling governmental interest; and once that is dem-
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onstrated, proof that the means chosen are narrowly tailored to
achieve the compelling state interest.

She contended that the standard of review under the equal
protection clause should not differ depending on the race of
those burdened or benefited. Justice Marshall’s advocacy, in his
dissent, of a “relaxed standard of review” for race-conscious
classifications designed for a remedial purpose, she finds unac-
ceptable. Without strict judicial scrutiny of legislative determi-
nations of remedial purpose, she thinks that the goal of creating
a color-blind society, in which irrelevant factors of a person’s
race are eliminated entirely from governmental decision mak-
ing, will be forever impossible.*®

For Justice O’Connor, the Richmond scheme could not sur-
vive strict judicial scrutiny. Generalized assertions about dis-
crimination in the past in an industry will not suffice to demon-
strate a compelling state interest in remediation. Absent more
specific findings, legislative remedies cannot be tailored to the
“precise scope of the injury” and there would be “no logical
stopping point” for the “ill-defined wrong”: “an amorphous
claim that there has been past discrimination in a particular
industry cannot justify the use of an unyielding racial quota.”3’
Statistical comparisons between the number of blacks in the city
and the percentage of city contracts awarded to blacks will not
lead to a presumption of discrimination—although the Court
accepts such statistical measures in other cases, such as allega-
tions of discrimination in entry-level employment—because
special qualifications are necessary. The relevant pool must be
the number of minorities qualified to undertake the work. Like-
wise, racial discrimination in the Richmond construction indus-
try cannot be inferred from the absence of minorities in local
construction associations, without some showing that there are
MBE:s in the area eligible for membership. Only then, could it
be inferred that racial discrimination barred these firms from
entry. Findings of nationwide discrimination by Congress or
inferences from a history of school desegregation in Richmond,
relied on by Justice Marshall and the dissenters, are not suffi-
cient because such factors “could justify a preference of any size
or duration.” 3 Hence, the majority held that the city had failed
to demonstrate a “compelling interest in apportioning public
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contracting opportunities on the basis of race.”3® The inclusion
of other groups in the Richmond set-aside plan, particularly
Eskimos and Aleuts, drew judicial notice, as Justice O’Connor
noted that their “random inclusion” casts doubt on the city’s
true purpose in enacting it. This “gross overinclusiveness” of
groups in all likelihood never discriminated against in Rich-
mond “impugns the city’s claim of remedial motivation.” %

As for the second prong of the strict-scrutiny test, Justice
O’Connor found it virtually impossible to assess whether the
Richmond plan was narrowly tailored to remedy past discrimi-
nation, since it lacked any link to particular findings of discrim-
ination. She did suggest, however, that if minority firms lacked
capital or had difficulty meeting bonding requirements, a race-
neutral program of city financing for small firms would accom-
plish greater minority participation. The majority saw a distinc-
tion between Richmond’s plan and that upheld in Fullilove in
regard to the waiver provision that in the latter allowed a waiver
when the MBE'’s higher price was not the result of prior dis-
crimination, while the former did not. Mere administrative con-
venience will not justify the imposition of a quota system when
cases can be appraised on an individual basis.*!

Justice O’Connor concluded by suggesting that cities have
plenty of perfectly legitimate means of eradicating discrimina-
tion in the construction industry, and she urged that when they
do choose to invoke racial classification to provide proper find-
ings

Such findings also serve to assure all citizens that the deviation
from the norm of equal treatment of all racial and ethnic groups
is a temporary matter, a measure taken in the service of the goal of
equality itself. Absent such findings, there is a danger that a racial
classification is merely the product of unthinking stereotypes or
a form of racial politics.*?> (Emphasis added)

Justice Marshall, in his impassioned dissent, could discern
nothing to distinguish between the Court-approved set-aside
scheme in Fullilove and the one deemed anathema by the major-
ity in Croson. He found it ironic that Richmond should be con-
demned now for benefiting blacks when a long history of judi-
cial procedures established Richmond’s discriminatory obstinacy
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in the past. Invoking an intermediate test, which he has sup-
ported throughout the Court’s affirmative action decisions, Jus-
tice Marshall found “important governmental interests” served
by Richmond’s set-aside plan: in eradicating the effects of past
racial discrimination; and in prospectively insuring that its pres-
ent contracting policies do not “perpetuate the exclusionary
effects of past discrimination.”*® On the second prong of his
intermediate standard of scrutiny, he found the set-aside plan
“substantially related to the interests it seeks to serve,” for it was
limited in duration and it had only a minimal impact on inno-
cent third parties.** Given the failure of race-neutral measures
to eradicate the effects of past discrimination, Justice Marshall
concluded that, in the words of Justice Blackmun in University of
California v. Bakke, “[i]n order to get beyond racism, we must
first take account of race.”*?

The Court has not distinguished itself by its opinions in
Croson. As with earlier attempts at grappling with affirmative
action remedies, the Court was almost comically fragmented in
its opinion and the majority less than forthcoming in its reason-
ing when it came to distinguishing Croson from a nearly identical
federal set-aside program approved in Fullilove. Rather than
explicitly repudiating Fullilove, a bitter pill that the Court is
always reluctant to swallow, they chose instead to find hair-
splitting distinctions. One of these set the unfortunate prece-
dent of arguing that equal protection means one thing when
applied to the federal government and another when applied to
the states and their subdivisions.

II1. SET-ASIDES AND COMPENSATORY JUSTICE

Leaving the legal quagmire, I wish, now, to examine set-asides
from the perspective of the theory of rights and particularly the
criteria established in Section I for compensatory justice atten-
dant upon rights violations.

A. The First Criterion

The first criterion of compensatory justice is: that it is backward
looking, in the sense that what is relevant is an act or acts in the
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past that transpired between the contesting parties, the victim
and the perpetrator, that violated the victim’s right(s). On first
reflection, a set-aside program might meet Criterion I if it were
designed to remedy a violation of rights committed by one
party, the government, against the other party, the person whose
rights were violated. Criterion I has three components and it is
necessary to examine each one separately before we can assess
this initial impression. They are: (1) the act(s) requirement; (2)
the identification of a victim and a perpetrator; and (3) a show-
ing that the act is a rights violation. I shall examine (3) first, for
it will be impossible to identify (1) until we know what kinds of
discriminatory acts count as rights violations.

(3)Discriminatory Acts as Rights Violations. What kinds of acts com-
mitted in the past are rights violations triggering a valid claim
for compensatory justice? On a rights theory, as elaborated in
Section I, an individual would have no right to dictate how
other people regard him, or how they react to him in their
private social and economic relations. Title VII of the Civil
Rights Act of 1964 notwithstanding,*® I would argue that in
private employment decisions, as in other more anonymous
economic relations, individuals are free to make any decisions
they like, regardless of whether they choose to hire the most
highly qualified individual, their Aunt Nellie, a member of their
church, a black because they are black, or a white because they
do not wish to associate with blacks. This, undoubtedly, offends
prevailing sensibilities, but I can discern nothing in rights the-
ory that can entitle one person to dictate to another how that
person ought to dispose of his legitimately acquired assets. And
it is precisely such dictation that is involved in maintaining that
A must spend his money in hiring B rather than C whom A
prefers for any reason, no matter how disconcerting or disgrace-
ful others may find that reason to be. To maintain otherwise, is
to claim that B has the right to abrogate A’s rights, when A has
not transgressed against any right of B’s. Since rights are the
same for everyone—you ought not violate mine, I ought not
violate yours—this claim is unfounded.

The act requirement cannot be met by citing instances of
private discrimination, no matter how obnoxious or widespread.
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That private contractors refused in the past to hire minorities
as construction workers or to contract with minority business as
subcontractors is irrelevant from a rights perspective. One would
undoubtedly wish to condemn such private acts as unvirtuous
or uncharitable, but not as rights violations.

What about acts of governments and their officials? Can dis-
criminatory laws and practices count as acts of rights violation?
They certainly can. Governments, unlike individuals, have an
obligation to protect their citizens from rights violations; indi-
viduals are only obligated not to violate others’ rights, but they
have no further obligation to see that others remain rights-
abiding. Governments—and this is captured wonderfully in the
Fourteenth Amendment’s equal protection clause—have an ob-
ligation to enact laws that treat all people equally, to enforce
those laws in an evenhanded manner, and to provide impartial
courts to judge individual claims of rights violations by private
individuals and the government. If a government violates this
principle of “equality before the law,” by failing to meet these
desiderata, it has committed an act that counts as a rights viola-
tion.

(1) The Act(s) Requirement. It is governmental acts, then, for
which we must search to justify a compensatory remedy, of a
sort yet unidentified. To take the City of Richmond as a con-
crete example: did the city commit acts that violated the rights
of minority contractors; did the city enact laws or execute its
laws in a manner that violated the principle of “equality before
the law”? These are the relevant questions. If the city barred
blacks from bidding for public-works contracts, or passed over
their bids even though they were the lowest submitted, or im-
posed different standards on blacks than on other bidders, then
it committed an illegitimate act that would meet the act require-
ment of Criterion I. On this account, Justice Scalia got it exactly
right when he maintained that governments are allowed to take
race into account in fashioning a remedy only when they act to
rectify a past violation of the equal protection principle that
they themselves committed.’

To justify a remedial program that benefits minority contrac-
tors, one would have to show that the government committed
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an act that violated the rights of the victim. General societal
discrimination perpetrated by individuals in their private social
and economic relations will not suffice, and neither will a statis-
tical comparison of the number of minorities employed as city
contractors with the number of minorities in the city, nor a
comparison of the minority city contractors with the available
minority contractors in the city.*8

(2) Identification of a Victim and a Perpetrator. To meet this crite-
rion, a set-aside program would have to be buttressed by a
showing that the municipality or federal government, the per-
petrator, committed its rights-violating act against a victim. Now,
it is perfectly clear who counts as a perpetrator. It is the govern-
ment. But who counts as a victim?

Here, typically, legal commentators, moral philosophers, and
judges invoke the history of black slavery, Jim Crow legislation
in the South that barred blacks from enjoying full legal rights
and instituted segregation in schools and places of public ac-
commodation, and the recent, more subtle, societal discrimina-
tion that serves to perpetuate the effects of slavery and state-
mandated segregation. Surely, this sweeps too broadly, for it
would count every black person as a victim. In addition, other
racial, ethnic, or religious minorities could claim victim status—
Jews, Orientals, Hispanics, Eskimos, the Irish, Catholics, even
women—for all at one time or another in this country suffered
under societal discrimination and, in the case of women, dis-
criminatory laws that, for example, barred them from voting,*°
practicing certain professions, and enjoying the same rights
over property as men.

What we need to identify are actual victims of governmental
acts that violated their rights. This is a much more confined
investigation. Who was victimized by Richmond’s or the United
States government’s enactment of laws barring minority con-
tractors from bidding or of practices that had the same effect?
This is the relevant question. If there were no such laws or
practices, then there were no victims.

In the case of Richmond, it stands beyond dispute that when
blacks were enslaved they could not bid for public construction
contracts, for they could not contract for anything. After slavery
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—despite the passage of the 1866 Civil Rights Act,° which was
designed to guarantee to the emancipated slaves contractual
freedom among other rights, and despite the subsequent consti-
tutionalization of its principles in the Fourteenth Amendment
—blacks were routinely denied these rights and treated unfairly
by government officials prejudiced against them. During slavery
and the prevalence of Jim Crow laws in the South, it is reason-
able to assume that blacks in Richmond were routinely denied
access to public contracts.

Unfortunately, this does not get us very far. Among all the
blacks then living, who are the ones who would have chosen to
become the owners of construction companies? And who among
these owners would have bid on public contracts? These coun-
terfactual historical queries are simply impossible to answer.
Furthermore, even if these individual victims could be identi-
fied, we have one more complexity: they are virtually all dead.
All the slaves are long dead, as are many of the blacks who
suffered under Jim Crow, if one dates its demise from Brown v.
Board of Education,®! at least de jure if certainly not de facto, or
the Civil Rights Act of 1964, or somewhat later.

Compensatory justice, formulated in Aristotle’s individualis-
tic manner that I modified, requires identifiable individuals as
victims. It cannot count victims long dead, nor counterfactual
victims, that is, but-for-victims: but for governmental discrimi-
nation I would have been the low bidder on a city construction
contract.

Some advocates of preferential policies try to overcome this
problem by arguing that blacks are the heirs of slaves who had
their rights massively violated under the protection of state laws,
and the U.S. Constitution, and they ought to be compensated.
Still others argue that the theory of compensatory justice must
be given a group dimension, so that actual victims do not have to
be identified and members of the group can be offered prefer-
ential programs of various sorts as compensation. This latter
argument I will examine in due course. As for the former, I
find it difficult to resolve. Clearly, in some instances of rights
violations, heirs do have a legitimate claim to restitution or
recompense, for example, someone steals your father’s land or
personal property. However, even here matters get messy when
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the rights violation has not been redressed for generations.
Does the grandchild, the great-grandchild ... the n-th grand-
child have the right to reclaim the stolen property? This is why
our laws, both criminal and civil, have statutes of limitations that
render claims stale with the passage of time. These limitations
seem perfectly sensible, for they insist that if a person does not
act to claim his lost possession within a reasonable amount of
time, he and his heirs are forever barred from complaining.
Intervening events, and the reliance of innocent third parties
on legitimate transactions involving the stolen property, make it
likely that others’ rights will be violated if we attempt to repair
damages that are of ancient lineage.

As perplexing as these property rights violations are, they are
the easy cases. What about claims to inherit the right to compen-
sation for rights violations of the life and liberty sort. If slave A
was killed by his master, does his heir unto the third, fifth, or n-
th generation have a claim against the heirs of the master? The
slave’s right to liberty was breached in almost every way imagin-
able, but can his great-great-granddaughter claim recompense
from the heirs of the master, or more pertinently for our set-
aside problem, from the government whose policies permitted
and enforced slavery? I doubt that anyone can resolve these
questions, other than by adopting the sensible solution devised
by the common law judges: some rights violations lapse with
time and, therefore, are uncompensable. It is impossible to right
all the wrongs of the past, and to attempt to do so would surely
mean that resources would not be available to compensate the
victims of the present.

Criterion I in Retrospect. A set-aside program of the Richmond
variant would flounder on component (2), identifying the per-
petrator and the victim, because it does not point to specific
victims. Rather, it dispenses its compensation to anyone who can
claim membership in six named, but no more closely defined,
groups. Given the problems foreshadowed above with respect
to blacks, seemingly the easiest group among whom victims
could be found, it goes without saying that the problems are
infinitely compounded when a group is identified only as Span-
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ish-speaking. Why should Ricardo Montalban’s construction
company receive a set-aside from the City of Richmond?

A genuine victim would be a black contractor denied a con-
tract even though the lowest bidder. However, to rectify this
injustice one does not need to resort to a set-aside program,
which may reward not the victim but another black contractor
down the street or in Alaska. The aggrieved black contractor,
just like an aggrieved white contractor, should repair to the
courts and demand that the law be obeyed by the city.

The first and third components, the act and rights-violation
requirements, limited compensable acts to those committed by
governments acting in violation of the “equality before the law”
principle. Set-asides of the Richmond type aimed at rectifying a
myriad of societal ills and private acts of discrimination cannot
satisfy these components. An act that requires compensation
would be one committed by the government against the rights
of a victim. Such violations could be more appropriately dealt
with in the courts where victim-plaintiffs would vindicate their
rights and be awarded compensation.

B. The Second Criterion

Criterion II calls for identification of an injury suffered by the
victim and inflicted by the perpetrator. A set-aside program has
difficulty with this requirement, too. Injury cannot be claimed
by Ricardo Montalban who established his construction com-
pany after the passage of the set-aside program in Richmond
with the express purpose of taking advantage of it. The city
never did him any damage, indeed he may never have entered
the city. Nor can injury be claimed by Joe Smith, a black man,
who never owned a construction company, nor by Mike Brown,
an Eskimo, who owns a construction company but never both-
ered to bid for a contract in Richmond.

Once again, what would count as an injury is an act of dis-
crimination by the city that denied a contract to the lowest
bidder, who could then bring the city to court to redress the
rights violation perpetrated against him.



118 ELLEN FRANKEL PAUL

C. The Third Criterion

Criterion III requires that, in effecting a remedy, the parties be
treated as equals in the sense intended by the principle of “equality
before the law,” that is, that the rights of each be respected. Set-
asides present one more complicating factor because they make
individuals other than the perpetrator and the victim parties to
the remedy. The remedy, apportioning a fixed percentage of
public works dollars for designated minority group members,
bars from competition nonminority contractors solely on the
basis of their race. Thus, individuals who never themselves con-
tributed to slavery, nor to Jim Crow laws, and may never have
themselves engaged in discriminatory activities amounting to
rights violations,?? must bear the burden of the remedy. What a
set-aside accomplishes as a remedy, then, is to create a new
generation of victims. They would have claims to recompense
for having their right to be treated equally before the law trans-
gressed. This leads to an infinite regress: whoever is called upon
to redress the assault on these people’s rights, will again have a
claim to compensation . . .

One more point deserves mention: what sense does it make
to demand compensatory sacrifices for the heirs of slaves from
the heirs of immigrants who came to the United States after the
manumission? These heirs of immigrants who arrived in the
post—Civil War period comprise most of the population of the
United States.5® Many of their ancestors came to this country to
escape oppression in other parts of the world: Armenians, So-
viets, Vietnamese, Haitians . .. The list is almost endless. Even
thinking about how they might get redress for the injuries suf-
fered by their ancestors under a theory of compensatory justice
is extremely disconcerting. Do we look to the Tsars’ heirs to
compensate the serfs or the victims of pogroms in Russia? Do
the Tsars’ heirs look to the Soviets for compensation for their
ancestors’ murders? A theory of compensatory justice of the
Aristotelian, individualistic sort seems to break down under the
burden of enormous, multifarious, sometimes even mutually
negating injuries suffered in the past.
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D. The Fourth Criterion

The victim, according to Criterion IV, must be recompensed in
some manner that brings him to the condition he would have
occupied, or its equivalent, had the injurious event never oc-
curred. How might this apply to the current black population,
most of whom are the heirs of slaves forcibly brought to this
country?5*

Onora O’Neill raises an intriguing point in the context of
discussing the wrongs committed by European nations in the
era of their colonial conquests:

Precisely because the results of those wrongs are so immeasur-
able, complex, and intricate we cannot easily identify their pres-
ent victims or quantify the harms they have suffered. Indeed, we
may be reasonably sure that no present person would exist had
the massive movements of population and transformations of
ways of life of the European expansion not taken place.%

How do we restore to the position they would have occupied
individuals who would not be alive today but for their ancestors’
forcible enslavement?

Leaving aside this metaphysical speculation, what about real
people, actually existing descendants of slaves who are here
now? How can they be restored to the positions they would have
occupied but for slavery? If not for the slave trade, most of the
descendants of the slaves would now be living in Africa under
regimes known neither for their respect for human rights, in-
deed for human life, nor for the economic well-being of their
citizens. The typical denizen of one of these states, I dare spec-
ulate, would envy the condition of the black teenage mother on
welfare in one of this country’s worst inner cities. Starvation,
war, tribal depredations, infant mortality, disease, and hopeless-
ness are the standard condition of many regions of Africa, for
example, Ethiopia and Somalia.

It seems, then, that if we take the restorative element of
compensatory justice literally, blacks in America would be owed
worse lives than the ones that they currently live: a not terribly
satisfactory conclusion. While Criterion IV works well enough
in assessing damages in a medical malpractice case, for example,
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where it makes sense to try to restore the victim to his condition
ex ante, the criterion leads to bizarre conclusions in the case of
recompensing descendants for massive rights violations sus-
tained by their ancestors.

Additionally, it defies imagination how set-asides can be jus-
tified as an appropriate means of compensation when they re-
ward “victims” so haphazardly and with no attempt to equate
compensation to the extent of the injury sustained, if any.

E. Compensatory Justice for Groups

An Aristotelian, individualistic theory of compensatory justice,
as we have seen, collapses under the weight of demands for
compensation for rights violations sustained by members of
groups who may be long dead and for their descendants. It
even has difficulty dealing with recompense for rights violations
that those descendants may have themselves directly suffered at
the hands of their government, because to favor them now with
special privileges engenders more rights violations inflicted on
other, innocent third parties.

Some philosophers who support preferential treatment have
tried to surmount these difficulties by either explicitly refash-
ioning the theory of compensatory justice in order to add a
group dimension or simply employing an undefined concept of
group compensation. Bernard Boxill does the latter. Compen-
sation, he contends, is owed to blacks as a group “because they
have been wronged and disadvantaged by slavery and discrimi-
nation.”%® Had it not been for these wrongs, blacks would be
more equal to other groups in income, education, and well-
being. Compensating blacks as a group “requires making them,
as a group, more nearly equal to those other groups.”%” If
blacks were more nearly equal, he continues, then some of them
would be occupying desirable positions, and thus a policy of
placing the presently most qualified blacks in those desirable
positions would be justified as compensation to the group.

Boxill’s argument, despite his ineffectual protest to the con-
trary, falls victim to Alan Goldman’s argument that those bene-
fited by such a program are likely to be the least discriminated
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against members of the minority group. Consequently, prefer-
ential policies would “invert the ratio of degree of harm to
degree of benefit.” 58 Boxill’s rejoinder, that even qualified blacks
have suffered from discrimination, really misses the point, be-
cause surely the victims of the most egregious rights violations
should receive recompense first, not last or never. However,
Boxill really does not look to rights violations but to all sorts of
ancillary harms suffered by blacks as the result of societal dis-
crimination. To have these sorts of claims count as compensa-
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