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Preface: Th e Toug h Lov e Crowd : 
Disciplined Heroe s 

Luckily, w e hav e a  fighting  tradition... . Th e chai n wil l neve r b e accepte d a s a 
natural garment . 

—Alice Walker 

"The multipl e cleavage s withi n racia l minorit y group s undermin e th e notio n 
of a  singular , subordinate d racia l minorit y interest. " Thi s commen t appeare d 
in 199 3 i n th e Harvard  Law  Review,  an d blac k neoconservatis m i s widel y 
taken a s evidenc e o f it s truth . A  numbe r o f Africa n America n professional s 
have mad e blac k neoconservatis m see m mor e a  movement tha n a n eccentric -
ity. Ye t whil e ther e hav e bee n suggestion s tha t upwardl y mobil e black s wil l 
comfortably adop t th e politic s an d outloo k o f middl e America , other s hav e 
emphasized th e endurin g rag e o f Africa n America' s privilege d class . I s thi s 
rage a  proble m tha t ough t t o b e containe d o r a  valuable politica l resource ? I s 
it dysfunctiona l o r rational ? Doe s i t reflec t trut h o r delusion ? 

The performanc e o f Justice Clarenc e Thoma s o n th e Suprem e Cour t ha s 
given suc h question s a  renewe d urgency . Th e Thoma s appointmen t ha s 
given blac k neoconservative s thei r first  conspicuou s politica l power . Th e 
group's definin g trai t i s Toug h Love . The y dis h ou t hars h truth s fo r othe r 
people's good . The y woul d elevat e th e familia r wisdom , "spar e th e ro d an d 
spoil th e child, " t o th e policymakin g arena . Bu t doe s thi s homespu n wisdo m 
serve wel l i n th e charge d settin g o f contemporar y politics ? Answerin g thi s 
question require s a  close look a t th e wor k o f severa l prominen t Toughs . 

Thomas Sowel l (se e chapte r 4 , "Toug h Lov e Economist" ) i s a  centra l 
figure i n an y discussio n o f blac k neoconservatism . H e i s a  senio r fello w a t 

XI 



Xll P R E F A C E 

the Hoove r Institutio n o n War , Revolution , an d Peace . A frequent columnist , 
he ha s taugh t a t universitie s aroun d th e world . I n 1983 , th e New  Republic 
commented tha t Sowel l wa s "havin g a  greate r influenc e o n th e discussio n o f 
matters o f rac e an d ethnicit y tha n an y othe r write r o f th e pas t te n years. " 
Shelby Steel e (wit h Stanle y Crouch , on e o f th e "Toug h Lov e Literati " 
discussed i n chapte r 3 ) i s a n essayis t an d a  professo r o f Englis h a t Sa n Jos e 
State University . H e i s best know n fo r The  Content  of Our Character, publishe d 
in 1990 . Stanle y Crouc h i s a  freelanc e write r an d forme r jaz z criti c fo r th e 
Village Voice.  A collectio n o f Crouch' s wor k wa s publishe d i n 199 0 a s Notes 
of a  Hanging  Judge.  Stephe n Carte r (wit h Randal l Kennedy , on e o f th e 
"Tough Lov e Lawyers " describe d i n chapte r 5 ) i s a  professo r a t Yal e La w 
School. H e ha s writte n extensivel y o n constitutiona l law , intellectua l prop -
erty, an d othe r lega l issues , an d h e first  attracte d widesprea d attentio n 
with th e 199 1 publicatio n o f Reflections  of an  Affirmative Action  Baby.  O n th e 
appearance o f Carter' s secon d book , The  Culture  of Disbelief Presiden t Clinto n 
publicly suggeste d tha t everyon e concerne d wit h th e plac e o f religio n i n 
American politic s ough t t o rea d it . (Carter' s subsequen t Confirmation  Mess, 
examining th e Senate' s rol e i n confirmin g presidentia l nominees , wa s als o 
widely noticed. ) Randal l Kenned y i s a  professo r a t Harvar d La w Schoo l an d 
editor o f Reconstruction,  a journa l o n Africa n America n politics , society , an d 
culture. H e ha s writte n widel y o n America n rac e relation s la w an d issue s o f 
American lega l history . Hi s 198 9 article , "Racia l Critique s o f Lega l Acade -
mia," attracte d muc h attentio n fo r it s criticism s o f "critica l rac e theory, " a 
school o f though t wit h whic h Lan i Guinie r an d Derric k Bel l ar e associated . 
Vidia Naipau l (se e par t 5 , "Toug h Lov e International" ) wa s bor n i n th e 
Caribbean an d ha s writte n bot h fiction  an d nonfictio n concernin g India , th e 
West Indies , th e Middl e East , Africa , Britain , an d th e Unite d States , amon g 
other places . Naipau l ha s wo n numerou s Britis h literar y awards , an d th e 
British pres s routinel y call s hi m th e country' s greates t livin g writer . I n 1990 , 
Naipaul wa s knighte d b y th e quee n o f England . Wit h th e publicatio n o f hi s 
latest book , A  Way  in  the  World,  Si r Vidi a continue s t o b e revere d b y man y 
of hi s Britis h readers , an d revile d b y man y o f th e postcolonia l peopl e h e 
calls barbarians . 

Without exception , thes e individual s presen t themselve s a s hars h trut h 
tellers, motivate d b y concern  fo r thos e the y criticize . The y urg e tha t variou s 
orthodoxies ar e blin d t o hars h fact s an d therefor e unabl e t o offe r meaningfu l 
solutions. A  blur b o n th e bac k o f Thoma s Sowell' s book , The  Economics and 
Politics of Race (1983) , assures th e hesitatin g boo k purchase r tha t "Sowel l ha s 
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become on e o f th e mos t ruthlessl y hones t socia l critic s o f ou r time . H e ma y 
eventually b e recognize d a s a  partisan of  the  poor becaus e hi s willingnes s t o 
face bitte r fact s ca n contribut e t o ou r abilit y t o hel p th e poo r i n fundamenta l 
and lastin g ways " (emphasi s added) . 

All th e Tough s mak e claim s lik e this . Eve n Naipaul , th e Toug h Lov e 
Crowd's fictio n writer , i s ofte n calle d a  remarkabl e telle r o f social  truth, an d 
he ha s writte n mor e nonfictio n tha n novels . Naipau l declare d i n a  199 3 
interview i n th e Londo n Independent  tha t "severa l generation s o f fre e mil k 
and orang e juic e hav e le d t o a n arm y o f t h u g s . . . . The y see m t o thin k 
we shoul d d o somethin g fo r them . . . . I  thin k peopl e shoul d ear n thei r 
own regard. " 

Yet th e Tough s attemp t suc h diagnose s i n a  precarious setting . Parodyin g 
a Clarenc e Thoma s favorite , Winsto n Churchill , on e migh t pu t th e poin t lik e 
this: neve r i n th e histor y o f huma n communicatio n hav e s o man y depende d 
so muc h o n s o few . I n thi s setting , wher e new s organization s an d politica l 
handlers manufactur e truth , th e Tough s ge t a  fre e ride . Critic s sa y the y 
deliberately betra y th e group s the y clai m t o champion . The y reply , offended , 
that thei r goo d fait h i s unquestionable . Justic e Thomas , sinc e joinin g th e 
Court, ha s continue d t o complai n abou t th e pressure s impose d b y a  hyper -
critical "ne w orthodoxy. " H e ha s complaine d tha t "wher e black s wer e onc e 
intimidated fro m crossin g racia l boundaries , w e no w fea r crossin g ideological 
boundaries" (Thomas' s emphasis) . Th e usuall y incisiv e Henr y Loui s Gates , 
Jr., ha s occasionall y bee n overtake n b y suc h rhetoric , a s when h e wrote—o n 
the New  York  Times  op-e d page—o f th e hazard s pose d b y Africa n America n 
"thought police. " Others , too , sometime s fin d th e betraya l clai m unfai r t o 
the Toug h Lov e Crowd . Eve n whe n suc h person s disagre e wit h th e Toug h 
Love Crowd' s agenda , the y prais e th e Crowd' s courag e i n standin g u p t o th e 
unjustified abus e an d vilificatio n o f civi l right s traditionalists . Suc h prais e i s 
encouraged b y th e Toug h Lov e Crowd' s ow n rhetoric . "Dissen t bor e a 
price—one I  gladl y paid, " announce d Clarenc e Thoma s whil e hea d o f th e 
EEOC. Wit h suc h rhetoric , the Toughs pas s a s martyr s eve n a s the y burnis h 
sacred cows . 
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The Truth Tra p 





I 

Reality: Th e Opiu m o f Progressive s 

I represented an important and mainstream tradition [of] vigorous enforcement o f the 
civil rights laws as passed by Congress. 

—Lani Guinie r 

There is a battle for truth... .  The political question . . . i s truth itself . 
—Michel Foucaul t 

The Toug h Lov e Crowd' s solution s t o man y problem s resemble—thoug h 
they woul d b e alarme d b y th e comparison—th e Maois t cree d o f self-criti -
cism. Th e Tough s objec t t o call s fo r societa l refor m whe n i n fac t wha t ma y 
be necessar y i s self-reform . An d th e Tough s ar e a  paradoxica l crowd . The y 
present themselve s a s critics , ye t thei r wor k i s anythin g bu t critical . The y 
present themselve s a s heroes , ye t thei r performanc e i s anythin g bu t self -
sacrificial. The y clai m t o b e outsider s eve n whil e the y ar e sustaine d b y th e 
culture's mos t powerfu l institutions . And , crucially , the y insis t o n bein g 
counted amon g th e raciall y progressive . That  clai m ca n usefull y b e chal -
lenged. Th e Tough s disparag e passio n i n th e nam e o f variou s ideal s o f 
disinterest, an d thi s lock s them , whateve r thei r intentions , int o conservativ e 
politics. The Toughs ' dispassionat e reckoning s alway s omi t importan t mora l 
questions. They ar e undone by an unexamined belie f tha t partisanshi p ha s no 
place i n hones t thinking . The y believ e (or , worse, pretend ) tha t partisanshi p 
is an avoidable taint , whereas partisanshi p i s neither avoidabl e nor a taint. 

The Toug h Lov e Crowd' s belie f tha t partisanshi p i s ba d i s a  particula r 
failing^or them,  sinc e eac h Toug h i s partisan i n an importan t sense . Eac h ha s 
a declare d concer n fo r the well-being o f the dispossessed . Clarenc e Thomas , 
Shelby Steele , Thoma s Sowell , Stephe n Carter , an d Randal l Kenned y al l 
declare a  concern fo r African Americans ; V. S. Naipaul declare s a  concern fo r 
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4 REALITY : TH E OPIU M O F PROGRESSIVE S 

postcolonial peoples . Anothe r thin g th e Tough s hav e i n common , however , 
is tha t the y migh t loosel y b e describe d a s conservatives . Clarenc e Thomas , 
Shelby Steele , an d Thoma s Sowel l endors e variant s o f a  self-hel p ideolog y 
that sometime s resemble s th e politic s o f th e U.S . right wing . Stephe n Carte r 
and Randal l Kenned y pursu e ideal s o f impersona l intellectua l excellenc e tha t 
often resembl e th e politic s o f America' s cultura l conservatives . Likewise , 
when V . S. Naipaul tell s the hars h truth s tha t h e thinks hi s audienc e need s t o 
hear fo r thei r ow n good , hi s truth s reflec t value s tha t underwrot e centurie s 
of Europea n empir e building . Consequently , man y hav e argue d tha t th e 
Tough Lov e Crow d betray s th e peopl e i t supposedly want s t o help . 

But wha t accounts  for th e Toughs ' hars h stuff ? I s i t som e kin d o f dee p 
psychic bitterness ? Armchai r psychoanalyst s hav e suggested , fo r instance , 
that Thomas' s Suprem e Cour t performanc e constitute s a  deliberat e vendett a 
against thos e wh o oppose d hi m a t the confirmatio n hearings . The New Yorker 
has speculate d tha t Thomas' s "jurisprudenc e seem s guide d t o a n unusua l 
degree b y ra w anger " agains t hi s confirmation-hearin g opponents , an d b y 
his refusa l t o "le t bygone s b e bygones. " I t i s hard , however , t o imagin e thi s 
sort o f analysi s bein g rendere d o f Scali a o r o f Rehnquis t (and , a s th e New 
Yorker itsel f notes , Scali a an d Thoma s hav e vote d togethe r mor e tha n 8 5 
percent o f the time) . 

Another for m o f min d gazin g claim s tha t Justic e Thoma s i s a  "Tom, " 
craving whit e approbation . Whil e plausible , thi s i s a n unhelpfu l wa y t o 
explain ho w Thoma s decide s cases . There ar e lot s o f ways t o be sycophanti c 
to whites , severa l o f whic h migh t no t s o surel y incu r th e scor n o f blacks . 
"Tom" coul d probabl y satisf y an y desir e fo r whit e approva l a t les s cost . 
Indeed, thi s vie w o f Thoma s i s a  precis e mirro r imag e o f th e Toug h Lov e 
Crowd's projectio n o f persona l distres s acros s entir e peoples . Witnes s 
Shelby Steele : "Somewher e insid e ever y blac k i s a  certai n aw e a t th e powe r 
and achievemen t o f the whit e race." l 

A furthe r psychologica l claim—tha t Thoma s place s self-advancemen t 
above grou p allegiances—ma y b e harde r t o dismiss . Opportunis m migh t 
even genuinel y illuminat e th e earlie r stage s o f Thomas' s career , an d hi s ris e 
to th e Court . Bu t opportunis m fail s t o accoun t fo r hi s continuin g perfor -
mance a s a  life-tenure d publi c official . Thoma s i s no w beholde n t o nobody , 
yet hi s cours e remain s th e same . Likewise , Carte r an d Kenned y ar e no w life -
tenured la w professors , an d Naipau l i s arguabl y th e singl e mos t decorate d 
author i n the United Kingdom . Thomas Sowel l has been issuin g Tough Lov e 
publications sinc e a t leas t 1972 , lon g befor e blac k neoconservatis m wa s th e 
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lucrative affai r i t has sinc e become. Opportunism i s a significant but  incomplete 
explanation o f th e Toug h Lov e Crowd' s continuin g conduct . Moreover , th e 
claim tha t th e Toug h Lov e Crow d i s simpl y self-intereste d raise s unsolvabl e 
questions o f motive . Sinc e n o on e ca n kno w wha t really  make s the m tick , 
their goo d fait h may , fo r th e purpose s o f the presen t argument , b e assumed . 
Far fro m bein g naive , thi s assumptio n simpl y acknowledge s th e complexit y 
of human psychology . Th e opposit e assumption—tha t th e Toughs ar e delib -
erately evil—unrealisticall y credit s the m wit h superhuma n stamina . As Jean-
Paul Sartr e ha s remarked , "Evi l i s fatiguing , i t require s a n unmaintainabl e 
vigilance." 

In th e presen t account , th e Toug h Lov e Crowd' s allegianc e t o a  variety o f 
inherited method s (o f judging , writing , investigating ) loom s larg e i n ex -
plaining bot h ho w an d wh y thei r dissen t goe s wrong . Clarenc e Thomas' s 
search fo r Africa n America n well-bein g i s guided b y a  belief tha t th e require -
ments o f reaso n ar e uncontroversia l an d ar e superio r t o passionat e politica l 
activism. Thoma s say s tha t passio n blight s th e civi l right s movemen t an d it s 
leaders, who, ignoring rationalit y an d truth , merel y "bitch , bitch , bitch, moa n 
and moa n an d whine. " While Thomas ha s criticized a n allegedl y all-powerfu l 
"civil right s aristocracy, " h e insist s tha t h e ha s don e s o no t primaril y becaus e 
of th e civi l right s movement' s allege d elitis m bu t rathe r becaus e th e move -
ment i s "reall y ou t o f touch wit h reality. " 2 

Stephen Carter , too , consistentl y conflate s politicizatio n wit h distortio n 
(partisanship wit h taint) , an d call s fo r depoliticize d ideal s i n everythin g tha t 
catches hi s ey e (th e Senat e confirmatio n process , judicia l decisionmaking , 
legal practice , la w teaching , intellectua l lif e generally , religiou s practice) . 
Carter's mos t recen t writin g o n th e judicia l confirmatio n proces s continue s 
to champio n hi s long-standin g vie w tha t Suprem e Cour t justice s ough t t o 
work "withou t a  scintill a o f loyalt y t o movemen t o r cause. " Carte r has , 
moreover, confesse d t o havin g produce d ba d analysi s becaus e o f havin g 
"fallen int o [a ] trap " o f hopin g "t o describ e histor y wit h a  sor t o f certaint y 
that natura l scientist s brin g t o th e tas k o f describin g th e physica l world. " 
Carter tell s u s th e "essential " trut h (hi s frequen t term ) abou t an y numbe r o f 
things. An d thi s trut h seldo m unsettle s anything . Carter' s dispassionat e 
inquiry int o wha t reall y happene d i n th e Watergat e litigatio n begin s a s a 
"quasi-scientific" search , ye t end s i n a  vie w tha t "conform s t o traditio n an d 
intuition." Encourage d b y thi s suppose d coincidenc e o f science an d intuition , 
Carter consistentl y urge s factua l investigatio n an d dispassionat e search , 
whether i n scholarship , judging , or  politics? 
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Likewise, Shelb y Steele , i n a n insufficientl y notice d featur e o f hi s work , 
adopts th e languag e o f clinica l psycholog y t o separat e mer e idea s (whic h 
are, i n hi s phrase , " a dim e a  dozen" ) fro m hi s ow n views , whic h represen t 
reality. An d th e bac k cove r o f The  Content  of Our Character  claims tha t Steele' s 
is "th e perfec t voic e o f reason i n a  sea o f hate. " 

Thomas Sowell , meanwhile , ha s fo r decade s bee n preachin g th e disciplin -
ary realitie s o f th e marketplace , an d th e futilit y o f civi l rights . Sowell' s boo k 
Is Reality  Optional?  answers—emphatically—tha t i t i s not . An d Randal l 
Kennedy advocate s impersona l intellectua l ideal s o f disinteres t couple d wit h 
the impersona l testin g o f competin g hypotheses—eve n concernin g th e mos t 
politically controversia l issues . V . S . Naipaul , too , i s foreve r claimin g acces s 
to a  bitte r trut h tha t elude s hi s critics . Hi s earlies t recorde d piec e o f journal -
ism i s a 195 6 article, published i n the Trinidad  Guardian  and entitle d "Honest y 
Needed i n Wes t India n Writing. " Naipau l ha s sinc e consistentl y accuse d 
postcolonial opponent s o f turning awa y fro m a  too overwhelmin g reality . 

Yet th e distinction s o n whic h al l thi s trut h finding  relie s ar e complacent . 
These distinctions—betwee n reaso n an d passion , appearanc e an d reality , 
political an d apolitical , persona l an d impersonal , partisanshi p an d disinter -
est—are entirel y unreliable . Th e NAAC P Lega l Defens e Fun d (LDF) , hav -
ing reviewe d th e writing s an d speeche s Thoma s mad e whil e h e chaire d th e 
EEOC, commente d o n th e "extraordinar y serie s o f shifts" i n Thomas's view s 
on numerou s issues . Thoma s shifte d a  do^en  times o n affirmativ e action , i n 
half a s man y year s (1982-1988) . Despit e th e instabilit y o f hi s views , th e 
LDF noted , "whateve r Thoma s believe s a t a  give n poin t i s t o hi m a n 
obvious, eterna l truth . .  .. H e insist s tha t whateve r h e says , eve n i f differen t 
than wha t h e sai d before , i s th e onl y possibl e conclusio n an y responsibl e 
person coul d com e to ." 4 Th e othe r Tough s als o espous e unstabl e dogmas . 
Carter advocate s mor e religiou s passion , bu t les s egalitaria n passion , i n 
public debate . Thoma s Sowel l disparage s th e statistica l an d economi c analy -
sis performe d b y hi s opponent s bu t revere s i t whe n performe d b y himsel f 
and hi s allies . Randal l Kenned y debunke d impersona l scholarshi p i n 1986 , 
advocated i t i n 1989 . Naipau l trashe d India n villag e lif e i n 196 4 an d 1977 , 
celebrated i t i n 1990 . Th e Toughs ' opinion s shif t ove r tim e an d unde r th e 
pressures o f politica l controversy , bu t alway s the y clai m the y spea k th e 
simple truth.  An d Toug h trut h finding,  the y assert , i s vita l i n orde r t o 
navigate th e contemporar y socia l landscape . 

This searc h fo r a  social landscape frequentl y lead s the Tough Lov e Crow d 
to dignif y antiprogressiv e politic s a s fact . Stephe n Carter' s widel y discusse d 
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Wall Street  Journal op-e d articl e o n affirmativ e actio n i s a  goo d example . 
Carter's piec e entirel y ignore d hi s ow n concession , mad e elsewhere , tha t 
meritocracy i s a  myth . Carte r argue d instea d tha t "racia l preferences " simpl y 
have beneficiaries an d tha t thi s conclusio n i s "no t normativ e i n an y sense . I t 
is simpl y a  fact. " Bu t affirmativ e actio n (quare,  "preferences" ) onl y create s 
issues o f beneficiaries an d o f innocent victim s i f it involves lowerin g th e ver y 
standards tha t Carte r elsewher e admit s ar e alread y displace d b y variou s 
shams lik e a  "sta r system. " Carter' s preferences , then , ar e no t factua l bu t 
controversial. Carte r subsequentl y state d tha t h e "neve r imagined " tha t 
simply publishin g th e articl e (i n th e Wall  Street  Journal) "woul d itsel f b e a 
political act. " Eve n i f on e her e set s asid e accusation s o f ba d faith , wha t 
remains i s suc h astonishin g naivet e i n a  prominen t schola r tha t on e wonder s 
which i s th e harshe r criticism—ba d fait h o r stupidity . Whe n th e avalanch e 
of correspondenc e respondin g t o hi s op-e d piec e arrived , i t wa s predictabl y 
(to everyon e bu t Carter ) spli t o n racia l lines . White readers , Carte r discloses , 
were generall y appreciative ; blac k reader s wer e generall y hostile . The dispa -
rate impac t o f Carter' s colum n o n hi s audienc e move d hi m t o confes s t o " a 
degree o f guilt " sinc e h e ha d no t intende d t o giv e racis t reader s comfort. 5 

Nevertheless Carte r insist s tha t i t i s unfai r t o cal l hi s Toug h stuf f anythin g 
but loya l dissent . An d th e usuall y incisiv e Henr y Loui s Gates , Jr., seeme d t o 
have thi s Crow d i n min d whe n h e said , o n th e New  York  Times  op-e d page , 
"Critique, too , ca n b e a  for m o f caring." 6 Th e immediat e contex t o f th e 
Gates articl e wa s a  criticis m o f blac k antisemitism . I t i s unquestionabl y vita l 
to condem n thos e wh o embrac e anti-Jewis h bigots—Pa t Buchanan , Loui s 
Farrakhan, and  Clarence  Thomas.  Thoma s ha s sai d tha t Farrakha n i s " a ma n I 
have admire d fo r mor e tha n a  decade." 7 

Yet thi s doe s no t mea n tha t every  self-styled critiqu e o f African Americ a i s 
always an d inherentl y caring . Th e Tough s offe r politicall y charge d pro -
nouncements o n a  rang e o f issue s tha t ar e fa r mor e debatabl e tha n antisemi -
tism. I t ma y indee d b e tha t Juda s i s defunc t i n Africa n America , an d i n th e 
former colonies , but tha t conclusio n require s argument , no t assertion . 

The Atrocity  of  Tough  Love 

In bygon e days , i t migh t hav e bee n sufficien t fo r th e Toug h Lov e Crowd' s 
critics t o res t wit h th e complain t tha t th e Tough s ar e mora l bu t misguided , 
or naiv e bu t caring . Thi s i s n o longe r enough . Th e supposedl y apolitica l 
ideals tha t th e Tough s follo w stan d to o lon g exposed . Lon g ag o th e "stri -
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dent" wor k o f Franz Fano n o r th e "angry " autobiograph y o f Malcolm X  ha d 
to b e champione d an d rescue d a s respectabl e work . Decade s ago , Audr e 
Lorde, Dere k Walcott , Fran z Fanon , Eri c Williams , an d C . L . R . James , 
resisting confinin g protocol s i n a n arra y o f academi c "disciplines, " ha d t o 
explain an d justif y th e intrusio n o f politic s i n scholarshi p an d i n art , muc h a s 
one migh t excus e one' s mudd y fee t o n someon e else' s rug . Today , however , 
it i s th e defender s o f quain t ideal s wh o carr y th e burde n o f scholarl y 
embarrassment. 

The Toug h Lov e Crowd' s insisten t claim s o f loyalt y depen d o n th e 
soundness o f th e ver y sam e idea s tha t th e Toughs ' ne w critic s hav e success -
fully throw n int o question . Thes e ne w critics , Negr o Crits , buil d o n "Th e 
New Blac k Aesthetic" 8 an d ar e furthe r inspire d b y Gayatr i Spivak , bel l 
hooks, an d Corne l West . No t onl y hav e Negr o Crit s applie d ol d method s t o 
previously neglecte d material s o n th e mode l o f Henr y Loui s Gate s Jr.' s 
masterful wor k The  Signifying Monkey an d Derric k Bell' s treatise Race, Racism, 
and American Law,  the y hav e als o gon e further . Negr o Crit s hav e begu n th e 
hard wor k o f creatin g ne w method s t o resis t th e particula r blin d spot s o f 
the inherite d ways . Wher e Gate s "reverse[d] " Audr e Lord e an d asserte d 
emphatically tha t "only  th e master' s tool s wil l eve r dismantl e th e master' s 
house,"9 Negr o Crit s hav e successfull y presse d further . I n path-breakin g 
work lik e Patrici a Williams' s Alchemy  of  Race and  Rights  an d Derric k Bell' s 
And We  Are  Not  Saved,  Negr o Crit s hav e begu n t o reshap e th e tool s them -
selves b y resistin g impersona l ideal s an d emphasizin g th e inevitabl e link s 
between autobiograph y an d scholarship . Olde r approache s aime d t o produc e 
timeless monument s o f pur e intellec t undefine d b y th e author' s persona l 
story; ther e th e autho r stoo d outsid e th e wor k an d pare d he r fingernails,  lik e 
Stephen Dedalus . Negr o Crits , i n contrast , insis t tha t identit y an d creativit y 
have always  been  inseparable . Whe n Samue l Becket t wa s aske d wh y hi s 
country produce d a  wealt h o f literature , h e commente d tha t th e Britis h ha d 
left th e Iris h i n a  ditch , wit h n o othe r optio n bu t t o sing . African Americans , 
too, kno w wh y th e cage d bir d sings . An d i n Trinida d Spre e Simon , descen -
dant o f a  slave , rummage d i n a  garbag e dump , salvage d a n oi l drum , an d 
created th e twentiet h century' s onl y ne w musica l instrument : th e stee l pan . 
Negro Crits , pressin g thi s insigh t i n area s previousl y close d t o them , ar e 
inventing ne w tools , lik e law-and-autobiography . Ther e ha s bee n progress , 
but als o resistance . Conservativ e Alla n Bloo m (autho r o f The  Closing  of the 
American Mind) ha s describe d Negr o Criticis m a s "unprofitabl e hokum. " An d 
this resistanc e extend s beyon d suc h zealots . Negr o Cri t progres s an d th e 
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continuing resistanc e t o i t ar e both capture d i n a  recent Stanford  Law Review's 
comment, authore d b y tw o reputedl y progressiv e lawyers : "Wha t i s ne w 
and noteworth y i s tha t [Alchemy],  a  boo k consistin g o f a  serie s o f suc h 
autobiographical narrative s woul d b e haile d a s a  major wor k o f legal scholar -
ship. .  . . Scholars  should not  be  readily  allowed  to  offer  their own  experiences  as 
evidence" (emphasis added). 10 

The Toug h Lov e Crow d i s an importan t additiona l par t o f this resistance . 
Clarence Thomas : " I heartil y approv e o f [Bloom's ] critiqu e o f blac k stud -
ies."11 Th e Tough s thu s ente r a  political struggle ove r wha t count s a s cultur -
ally valuable. V. S. Naipaul ha s urged—in What's  Wrong  with Being a Snob? — 
that t o civiliz e a  plac e "yo u recogniz e th e primitiv e an d tr y t o eradicat e it. " 
The erectio n an d sustenanc e o f th e Toughs ' intellectua l taste s absolutel y 
require suc h combativ e politica l effort . Th e Tough s ca n pres s thei r idea s 
upon u s onl y a t th e expens e o f a  ravishe d "culturall y disenfranchised " 
(Edward Said' s phrase) . I n thi s setting , th e choic e o f an intellectua l approac h 
is itself %. mora l an d politica l choic e wit h mora l an d politica l consequences . 

Talk o f intellectua l moralit y i s sometimes fel t t o b e hopeles s give n tha t s o 
many peopl e toda y believ e tha t everythin g depend s o n subjectiv e opinion . 
Yet contemporar y skepticis m ha s exactl y th e opposit e significance : skepti -
cism doe s no t mea n tha t tal k o f moralit y i n scholarshi p i s gibberish . Rather , 
skepticism makes moral choice unavoidable.  We ca n n o longe r ru n fro m ethic s b y 
claiming t o offe r simpl e truth . Drucill a Cornel l has , fo r instance , emphasize d 
the neglecte d mora l imperativ e generate d b y wha t i s flaccidly  calle d "post -
modernism." I n The  Philosophy  of  the  Limit,  Cornel l emphasize s tha t "th e 
identification o f deconstructio n wit h ethica l skepticis m i s a  seriou s misinter -
pretation." Cornel l persuasivel y suggest s tha t attentio n t o th e culturall y 
dispossessed i s th e "ethica l aspiration " behin d Jacque s Derrida' s work . An d 
Edward Sai d ha s lon g emphasize d tha t th e chose n manne r o f beginnin g 
scholarship, o f choosin g wha t t o le t i n an d wha t t o exclude , i s u ethical i n th e 
widest sens e o f that term " (Said' s emphasis). 12 

In thi s setting , th e Toug h Lov e Crowd' s ol d thinkin g i s a  moral  failing , 
and i t directl y raise s question s o f politica l loyalt y and , alas , o f politica l 
betrayal. Th e Tough s ar e awar e o f th e seriou s challenge s t o thei r ol d ways . 
They simpl y choos e t o ignor e thes e challenge s rathe r tha n t o engag e them . 
Stephen Carter , wh o amon g th e Tough s ha s com e closes t t o facin g thes e 
issues, onl y glimpse s th e problem s an d retreats . Carte r frequentl y refer s t o 
his preferre d disintereste d intellectua l idea l a s a  dinosau r technique . Carte r 
concedes tha t hi s constitutiona l theor y o f original inten t i s "practically anath -
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ema" amon g seriou s lega l theorists . An d Carte r concede s tha t hi s ow n 
arguments i n favo r o f a  mora l obligatio n t o obe y th e la w (o f obviou s 
relevance t o th e d e jur e oppressed ) revivif y " a quain t reli c o f a  mor e 
primitive er a i n th e developmen t o f politica l philosophy." 13 Yet , a s thoug h 
such confession s confe r immunity , Carte r persist s i n hi s self-disparage d 
ways. Carte r ha s ye t t o gras p th e ethica l self-immolatio n o f hi s ritua l 
admissions. 

More generally , th e Toug h Lov e Crow d adopt s a n ol d idea l bes t ex -
pressed b y Julie n Benda' s classi c work , The  Betrayal of  the Clerks  (1927) . Th e 
Toughs al l assum e tha t intellectua l loyalt y i s alway s an d inherentl y fulfille d 
by Julie n Benda' s cree d o f independence . The y d o no t paus e t o conside r th e 
questions, Independenc e fro m what?  In th e servic e o f what?  The Toug h Lov e 
Crowd assume s tha t a n intellectua l ha s fulfille d he r mora l an d politica l 
loyalty i f sh e participate s "independently " withi n th e prevailin g academi c 
culture. Ye t mightn' t on e suspec t tha t a  vagu e independenc e i s a n idea l 
egoist's garb ? An d perhap s ego s ar e i n ampl e suppl y amon g intellectuals ? 
Are egotis m an d politica l loyalty , then , alway s compatible ? Stephe n Carte r 
openly "plead[s ] guilty " t o bein g influence d b y th e "professiona l reception " 
of hi s work. 14 I s thi s concer n reall y alway s an d automaticall y compatibl e 
with mora l an d politica l loyalt y t o th e dispossessed ? Carte r believe s tha t "t o 
succeed i n a  profession , on e adopt s th e profession' s ethos , it s aesthetic , it s 
culture. On e remake s significan t aspect s o f oneself. " H e concede s tha t thi s 
will ofte n "fee l lik e a  surrende r t o whit e power. " Eve n whil e declinin g t o 
join thos e wh o ar e challengin g tha t power' s hol d o n th e criteri a o f profes -
sional conduct , Carte r assert s withou t argumen t tha t hi s positio n i s not really 
surrender an d i s consisten t wit h solidarity . Th e tensio n betwee n racial -
justice concern s an d th e perceived demand s o f professional succes s i s entirel y 
explicit i n a  198 0 Thomas interview . Ther e Thoma s sai d tha t i f 

I eve r wen t t o wor k fo r th e EEO C o r di d anythin g directl y connecte d wit h blacks , 
my caree r woul d b e irreparabl y ruined... . Th e monke y woul d b e o n m y bac k t o 
prove tha t I  didn' t hav e th e jo b becaus e I' m black . Peopl e meetin g m e fo r th e firs t 
time would automatically dismiss my thinking as second rate.15 

Again, wha t abou t th e paradoxica l animal , ivory-towe r careerism , tha t 
Randall Kenned y ha s recentl y brough t int o th e open ? Amon g th e multipl e 
lessons tha t Kenned y announce s h e ha s learne d fro m th e Guinie r affai r i s 
that "intellectual s wh o anticipat e appointmen t t o hig h office " shoul d bewar e 
that thei r writing s wil l b e take n literally . Guinie r hersel f too k a  rathe r 
different lesso n fro m th e experience . He r first  la w revie w articl e t o appea r 
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since th e debacl e thank s thos e wh o "encourage d m e t o pursu e m y ideas , 
despite th e apparen t politica l cost. " Guinier' s resistanc e t o th e demand s o f 
the jobkeeper s i s perhaps wha t le d th e Wall  Street  Journal to  describ e he r a s a 
"young, blac k tart-tongue d la w professor." 16 Th e Tough s ar e evidentl y 
more mannerly . 

There i s muc h t o sugges t tha t th e incentive s prevailin g i n th e civi c 
guilds (o f law , literature , economics , th e judiciary ) ar e frequentl y oppose d t o 
progressive politics . Ye t th e Tough s res t conten t wit h a  lethargic fait h i n th e 
inherited ways . I n this , man y o f th e Tough s ar e politica l casualtie s o f th e 
quietly oppressiv e ideal s o f amateur humanism : 

Humanism's inabilit y t o atten d t o it s ow n involvement , contrar y t o it s expresse d 
desires, i n th e concret e operation s o f power—i n othe r words , it s naiv e fait h i n 
aesthetic an d mora l "disinterest " a s wel l a s it s refusa l t o recogniz e th e "origins " o f 
reason in power—frustrate it s confessed desire s for mora l or ideological reform. 17 

This formulatio n entirely—albei t abstractly—capture s a  clai m tha t th e 
following page s wil l flesh  ou t i n detail : th e politica l allegiance s o f th e 
Tough Lov e Crow d ar e frustrate d b y a  relativel y unquestionin g entr y int o 
prevailing way s o f doin g thing s (whethe r i n law , literature , o r economics) . 
V. S . Naipau l has , fo r instance , concede d tha t hi s harshes t opinion s abou t 
postcolonial place s wer e cause d b y a n unfortunat e "romanti c 19t h Centur y 
notion o f the Write r . . . a s th e reade r o f externals. " 

The conservativ e politica l significanc e o f pursuin g ol d way s i s obviou s i n 
the Toug h Lov e Crowd' s work . Clarenc e Thoma s adopt s th e generall y 
conservative lega l theor y o f origina l intent . Stephe n Carte r (avowe d origi -
nalist) an d Randal l Kenned y (arguabl y originalist) 18 adop t no t onl y origi -
nalism itsel f bu t als o a  manne r o f lega l scholarshi p tha t lie s wel l withi n th e 
old ways . Carte r an d Kenned y rejec t no t onl y Negr o Criticis m bu t als o an y 
other kin d o f lawyerin g tha t challenge s inherite d custom . The y choos e t o b e 
among law' s tweedies t professor s an d ye t assert , withou t argument , tha t thi s 
choice i s morally an d politicall y responsible . 

Thomas Sowell , meanwhile , stand s b y th e imagine d abilit y o f socia l 
scientists (especiall y economists ) t o detec t underlyin g realitie s abou t th e 
world. Sowel l refuse s t o conten d wit h powerfu l contemporar y argument s 
that scientifi c method , too , i s drenche d i n valu e judgments—tha t scientist s 
are abl e t o solv e problem s onl y becaus e thei r guild s se t solvabl e problem s 
and suppres s askabl e questions. 19 Meanwhil e V . S . Naipaul , i n bot h hi s 
fiction an d hi s nonfiction , assert s a  degre e o f freedo m fro m ideolog y tha t fo r 
a lon g time—an d certainl y befor e "postmodernism"—ha s bee n question -
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able withi n literar y practice . Throughou t Naipaul' s career , th e deludednes s 
of postcolonia l people s ha s bee n a  constan t theme . An d h e ha s rejecte d a 
vibrant traditio n o f oppositiona l writin g tha t ha s thrive d alongsid e hi s ow n 
offerings. Finally , a s w e approac h th e twenty-firs t century , Shelb y Steel e 
would exten d nineteenth-centur y laissez-fair e economic s t o ne w terrain . H e 
advocates a n "Ada m Smit h visio n o f culture." 20 Thes e guy s woul d ensnar e 
us foreve r i n the wa y thing s were . 

The Tough  Love  Fact  Trap 

Are w e fre e t o believ e whateve r w e choos e o r whateve r i s consisten t wit h ou r 
prejudices, whethe r abou t Wester n civilization , th e economy , o r th e credibilit y o f 
Anita Hill? Is there no independent realit y that we need to check these beliefs against? 

—Thomas So well, Is Reality Optional? 

Tough Lov e ha s politica l costs . Thes e cost s happe n ever y tim e th e Tough s 
present a s a  close d issu e o f fac t wha t i s an d ough t t o b e a n issu e ope n fo r 
debate. Take , fo r example , racis t backlash . Th e Tough s uniforml y clai m tha t 
such sentimen t i s cause d b y th e variou s excesse s o f th e civi l right s move -
ment. If , fo r instance , yo u though t th e Guinie r debacl e reflecte d presidentia l 
abdication an d ill-informe d journalist s wh o became , i n Guinier' s phrase , 
"stenographers t o th e powerful, " thin k again . Wher e Guinie r proteste d tha t 
"my opponent s wer e successfu l i n definin g m e i n a  wa y tha t eve n m y ow n 
mother doe s no t recognize, " Randal l Kenned y assure s us , i n a n articl e 
entitled "Lan i Guinier' s Constitution, " tha t Guinier' s opponent s "accuratel y 
perceived he r racia l politics. " I n Kennedy' s neutra l description , Guinier' s 
thought jus t really  was ahea d o f th e curve . Clin t Bolick , wh o supporte d th e 
Clarence Thoma s nomination , oppose d th e 199 1 Civi l Right s Act , wrot e a n 
article unde r th e headlin e "Clinton' s Quot a Queens " criticizing Lani Guinier , 
and characterize d subsequen t Clinto n nomine e Deva l Patric k a s a  "Stealt h 
Guinier," clearl y agree s wit h Kennedy . Bolic k said , i n a  MacNeil/Lehre r 
panel discussio n th e da y th e Patric k nominatio n wa s announced , tha t Ken -
nedy an d Carte r woul d mak e acceptabl e civi l right s nominee s becaus e the y 
were bot h "ver y thoughtful, " wherea s Guinie r an d Patric k wer e no t "main -
stream." An d whil e Kenned y criticize d th e lo w intellectua l standard s o f th e 
press coverag e o f the Guinie r affair , hi s ow n treatmen t o f Guinier' s work — 
asking whethe r sh e wa s mainstrea m an d answerin g tha t sh e wa s not — 
exactly duplicate s th e flaws  that , accordin g t o Laure l Lef f i n th e Columbia 

Journalism Review,  wer e th e centra l defec t o f pres s coverag e o f th e affair . 
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Media fixation  wit h Kennedy' s questio n (i s sh e "mainstream"? ) wa s itself  the 
problem, accordin g t o Leff , sinc e th e ide a o f "a " noncontroversia l main -
stream i n th e abstrus e an d politicall y charge d are a o f votin g right s la w i s 
itself entirel y illusory . Kenned y offere d entirel y unspecifie d "intellectual " 
criticism o f th e Guinie r pres s coverage , eve n whil e hi s ow n writin g dupli -
cated th e skewe d agend a (i s sh e mainstream? ) an d th e questionabl e conclu -
sions o f th e pres s stenographer s themselves . Kennedy , lik e th e pres s corps , 
claims th e abilit y t o provid e a  factua l descriptio n o f Guinier , an d o f th e 
mainstream tha t sh e i s outside . Wha t get s entirel y lost , i n Kennedy' s decep -
tively temperat e critiqu e o f Guinier' s scholarship , i s Guinier' s ow n clai m tha t 
she i s an d wa s mainstrea m (i f tha t ter m ha s an y meaning ) an d tha t th e 
proper mora l an d prescriptive  goa l i s t o mak e that  fac t clear . Thi s clai m wa s 
erased i n bot h th e Wall  Street  Journal's criticis m o f th e "pervasivenes s o f th e 
racial pris m throug h whic h [Guinier ] views ever y issue " an d Kennedy' s ow n 
remark tha t Guinier' s writing s "recklessl y .  .. overplay[ed ] th e racis m card. " 
Again, w e ma y hav e though t Clin t Bolick' s view tha t Guinie r belonge d t o " a 
profoundly left-win g schoo l o f though t tha t ha s redefine d th e oute r bound -
aries o f radicalism i n lega l academia " wa s hi s zealotry speaking . Think again . 
Kennedy no w tell s u s tha t "intellectual s o n th e lef t supplie d a  rea l basi s t o 
fuel th e anxietie s wrongl y loose d upo n Guinier." 21 Suddenl y the  Journal itself 
seems sane . Kennedy' s trut h work s wonders . Kenned y ha s no t ye t openl y 
endorsed th e Democrati c Leadershi p Conferenc e (DLC ) agenda : th e re -
moval o f rac e fro m U.S . politic s fo r th e benefi t o f th e Democrati c part y 
organization. Ye t i t i s har d no t t o rea d hi s discussio n o f the Guinie r affai r a s 
implicit cheerleadin g o n th e DLC' s behalf. 22 Indeed , fo r Kennedy , n o les s 
than fo r th e Washington  Times  (Clin t Bolick , Davi d Brock , Willia m F . Buck -
ley, Jr. , th e pre-judicia l Clarenc e Thomas , e t al.) , Guinie r inhabite d a n 
"idiosyncratic ideologica l universe." 23 

Both Kennedy' s tast e fo r investigatio n int o whethe r Guinie r wa s main -
stream an d hi s conclusio n tha t sh e wa s no t reflec t hi s mor e genera l prefer -
ence fo r a  proces s o f empirica l testin g i n lega l an d othe r scholarship , an d 
elsewhere. Kennedy' s implici t vindicatio n o f Guiner' s opponents , whe n h e 
pronounced tha t she  was indee d no t mainstream , reflecte d thi s mor e genera l 
Tough trait : th e Tough s ar e confiden t tha t the y hav e a  finely  tune d gri p o n 
political reality . Kennedy , fo r instance , appear s t o thin k h e possesse s th e 
becalmed politica l "skil l o f a  tightrope walker." 24 Whil e thi s circu s metapho r 
is unintentionall y astute , Kennedy' s politica l savv y ma y nevertheles s b e 
doubted. 
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Stephen Carter , too , claim s t o hav e a  firm  grip . Carte r frequentl y an -
nounces tha t a  particula r argumen t "carrie s a  goo d thin g to o far"—o r tha t 
beyond a  lin e discerne d b y himself , th e interpla y o f politic s an d religio n 
becomes "no t cross-pollinatio n bu t pollution. " I n a  phras e tha t wonderfull y 
captures th e sleigh t o f han d generall y involve d i n Toug h Lov e trut h claims , 
Carter unveil s a n "empirica l hunch " (! ) crucia l t o hi s constitutiona l la w 
analysis, tha t mos t American s believ e thei r societ y i s "essentiall y just. " Suc h 
impressionistic certaint y i s th e centra l proble m wit h Carter' s crowd . Carte r 
instinctively claim s tha t hi s well-tutore d sensibilit y reflexivel y grasp s th e 
true lin e between numerou s sanitie s an d variou s excesses . He endorse s ideal s 
of professionalis m an d expertis e t o th e precis e exten t tha t the y enlarg e hi s 
personal authority . Carte r resist s "concept s o f government-by-the-most -
qualified" a s "anathema " t o Americ a wheneve r hi s ow n lega l o r religiou s o x 
stands t o b e gore d b y othe r experts , suc h a s thos e i n th e physica l sciences . 
On th e questio n o f a  domai n o f /^/-professiona l expertise , however , Car -
ter's view s ar e diametricall y th e opposite . H e ha s fait h i n lega l expertise . H e 
insists tha t member s o f th e Senat e an d th e genera l publi c lac k th e compe -
tence t o asses s a  Suprem e Cour t nominee' s judicia l philosophy . H e say s tha t 
that jo b o f assessmen t shoul d b e lef t t o lawyers . Yet Carter' s fait h i n lawyer s 
is itsel f interestingl y flexible . Elsewhere , whe n ba r association s an d la w 
professors inconvenientl y endors e Roe  v.  Wade  a s a  correc t readin g o f th e 
Constitution, Carte r suddenl y warn s tha t th e mer e politicall y motivate d 
prochoice view s o f lawyer s shoul d no t b e give n to o muc h credence , o r els e 
"there i s scarcel y an y nee d tor  judges"15 (emphasi s added) . Toug h trut h i s a 
wonderful trick . 

Tough Professional  Trafficking 

Professionalism works , i n th e Toug h Lov e fac t trick , lik e on e vie w o f th e 
societal functio n o f religion . A  familia r lin e o f though t argue s tha t religio n i s 
the opiu m o f th e masses—tha t despit e it s suppose d concer n fo r th e well -
being o f people , religio n distract s th e faithful , makin g the m pa y to o muc h 
attention t o abstraction s an d afterlife , to o littl e attentio n t o worldl y injustice . 
People ar e taugh t t o tur n th e othe r cheek . Politica l energie s ar e consume d i n 
private raptur e rathe r tha n publi c protest . An d th e statu s qu o stay s un -
scathed. Whethe r thi s pictur e o f religio n i s accurat e o r not , ther e i s no w a 
more powerfu l opiate : reality , toda y disclose d b y professionals , no t priests . 
The Tough s ar e prominen t peddler s o f this ne w thing . 



REALITY: TH E OPIU M O F PROGRESSIVE S 1 5 

And thei r ne w opiu m get s a  grea t press . Ever y da y newspape r commen -
tary o n politica l event s contrast s blunderin g idealis m wit h savv y realism . 
Competent academics , politicians , writers , an d judge s fac e facts . Idl e dream -
ers ignor e reality . On e Toug h realit y w e al l ough t apparentl y t o fac e i s th e 
^meritocracy o f America n meritocracy . Th e Tough s themselve s emphasiz e 
that America n meritocrac y is , and probabl y alway s wil l be , " a sha m arrange -
ment" o r a  "sta r system, " remove d fro m measurabl e performanc e indica -
tors.26 Yet , despit e thei r ow n concessio n tha t ameritocrac y i s certainl y pre -
vailing an d probabl y permanent , th e Toug h Lov e Crow d urge s u s t o dro p 
such issue s and , lik e th e Nik e sportswea r slogan , Jus t D o It . Thi s migh t b e 
brilliant parenta l advice , bu t Clarenc e Thoma s i s no t m y mother . Suprem e 
Court justices , lawyers , writers , an d intellectual s exercis e publi c power  i n 
various way s tha t people' s parent s generall y cannot . Moreover , Toug h Lov e 
reality i s itsel f onl y a  lis t o f incorrec t o r fallibl e hunches . Toug h trut h 
frequently turn s ou t t o b e bad  parenta l advice . Fo r instance , o n th e meritoc -
racy question , Carte r say s tha t t o debat e performance criteri a i s futile becaus e 
"committed professionals " ar e to o bus y meetin g self-eviden t demand s t o 
"spend tim e quibbling " ove r thing s lik e "th e standard s . . . fo r la w fir m 
partnership."27 Ye t Carter , fro m hi s academi c vantag e point , understate s th e 
degree t o whic h ther e currentl y is  quibbling ove r precisel y th e thing s tha t h e 
would se t beyon d debate . La w firm s are , today , ver y muc h occupie d b y 
questions like : Shoul d a  part-tim e arrangemen t fo r parent-professionals — 
the so-calle d momm y track—necessaril y b e a  downwar d climb ? Wha t ex -
actly ar e technica l lega l skills ? I s th e distracte d Iv y Leagu e geniu s reall y 
more skillfu l tha n th e reliabl e second-tie r drone ? Ar e draftin g skill s mor e 
important tha n clien t rapport ? Ar e an y o f thes e a s importan t a s politica l 
connections? Moreover , severa l Wal l Stree t la w firm s continu e t o mak e 
deliberate tradeoff s against  increase d profit s an d i n favo r o f wha t Carte r 
would, apparently , cal l a n unprofessiona l collegiality . I n thi s setting , i t i s th e 

failure t o sto p an d thin k abou t a  firm's manne r o f measuring performanc e tha t 
is, today , a  hallmar k o f professiona l incompetence . In  the  laudable drive to be 
good lawyers,  writers,  economists, or  judges, the  Toughs  neglect  the fact that  the  best 
professionals are those  who effectively  question and reshape  the very  idea  of  what  it 
means to  be  a  good  professional. The  best  are  those  who,  in  the  journalese of  the 
business press, "change  the rules of the game," whatever  their field of  expertise. 

Rather tha n pursu e thi s kin d o f vibran t an d transformativ e excellence , 
Carter i s contentedl y "seduce d b y th e standard s unde r whic h m y whit e 
professional worl d judge s achievement. " Despit e th e numerou s an d contro -
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versial question s aroun d wha t "professionalism " means , Carte r urge s tha t 
"the disciplining  rules that define  the profession itself fare not]  in any comprehensible 
sense, ideological" (emphasis added) . Carter' s stati c an d romanticize d pictur e 
of lega l an d othe r professional s i s hardl y undebatabl e truth . An d Carter' s 
unawareness tha t politic s define s professionalis m is , o n it s ow n merits , 
entirely unattractive. 28 

Always, despit e th e Toug h Lov e Crowd' s fait h i n apolitica l ideals , th e 
political an d professiona l realit y tha t the y woul d ma p fo r u s i s inherently fa r 
from objective . Wa s Lan i Guinie r reall y scary ? Wa s Ronal d Reaga n reall y 
not? Ol d certaintie s abou t justice , rationality , an d famil y value s hav e give n 
way t o energeti c debat e ove r question s like , Whose Justice? Which Rational -
ity? Whose Family ? Whic h Values? 29 

In suc h a  context , peopl e wh o car e abou t professiona l standards , justice , 
rationality, an d famil y value s ough t no t t o le t hostil e interpretatio n si t lik e 
unchallengeable fact . W e ough t t o b e relentlessl y skeptical . This  call  for 
skepticism is not just a  piece of  useful  advice, but rather  an ethical  obligation. If w e 
countenance "painful " facts , w e ma y hav e committe d secula r sin . The media , 
the courts , th e academi c institutions , an d th e literar y establishmen t activel y 
construct society' s "regim e o f truth."30 An d th e Tough Lov e Crow d neglect s 
the fac t tha t thi s regim e o f trut h i s th e sit e o f politica l struggle , no t a 
preexisting orde r t o b e unveiled . 

The questio n o f whether , fo r instance , Anit a Hill' s disclosure s i n th e 
Clarence Thoma s confirmatio n hearing s wer e credibl e o r no t i s no t likel y t o 
be settle d b y a  thin g calle d fact . "Credibility " hinge s o n numerou s irrationa l 
factors, includin g cultura l assumption s abou t th e reliabilit y (o r lac k thereof ) 
of blac k women . I t i s thu s interestin g t o watc h th e variou s attempt s t o trea t 
the confirmatio n hearing s a s a  subjec t o f factua l investigation , a n approac h 
to th e Hill-Thoma s affai r specificall y advocate d b y Stephe n Carter . Thoma s 
Sowell affirm s tha t Davi d Brock' s book , The  Real  Anita  Hill,  offere d onl y 
"facts an d carefu l analysis." 31 Brock' s assessmen t o f Hill' s testimon y hinge d 
on attackin g th e credibilit y o f he r stor y i n variou s o f it s details . Ironically , 
Brock's ow n factua l inaccuracie s wer e promptl y expose d b y hi s ideologica l 
opponents.32 The credibilit y o f Brock's tex t quickl y became the issue . Brock' s 
believers probabl y dismis s hi s occasiona l inaccuracie s a s mer e blemishe s tha t 
do no t cas t doub t o n th e believabilit y o f hi s narrativ e a s a  whole . Ye t thi s i s 
precisely th e defens e tha t Anit a Hill' s supporter s offe r whe n confronte d wit h 
the sor t o f mino r inaccuracie s tha t Broc k make s i t hi s busines s t o assemble . 
Professional investigatio n ha s thu s settle d ver y little . Ye t Brock' s trut h 
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continues t o pla y a  remarkabl y direc t rol e i n th e politica l process , fo r in -
stance, assistin g a  delay i n th e Senate' s confirmatio n o f a  Clinto n nominee. 33 

Take, next , a  far mor e objectiv e issue : Did Clinto n liv e up to hi s campaig n 
pledge t o cu t th e Whit e Hous e Staf f b y 2 5 percent ? It' s almos t impossibl e t o 
frame a n easie r o r mor e verifiabl e politica l question . Th e answe r t o thi s 
clear-cut empirica l questio n appeare d i n the New York  Times,  an d th e headlin e 
speaks fo r itself : "Clinto n Say s He' s Me t Pledg e t o Cu t Staf f b y 25% : 
Republicans Accus e th e Presiden t o f Gimmickry." 34 

Clearly, then , th e investigativ e approac h t o politic s wil l b e inconclusiv e 
because th e investigator' s ow n value s wil l inevitabl y shap e he r curiositie s 
and influenc e he r conclusions , whil e he r audienc e ma y hav e differen t values . 
For identica l reasons , the fact s supplie d b y a n investigato r wil l no t comman d 
the kin d o f universa l agreemen t possibl e wit h uncontroversia l fact s lik e th e 
opening hour s o f a  supermarke t o r th e operatin g hour s o f a n abortio n clinic . 
The attractio n o f fact s i s that , wher e available , the y ar e universall y binding . 
They ar e though t t o provid e everyone  with reason s fo r belie f an d fo r action , 
regardless o f stron g difference s o n question s o f value . Whethe r one' s inten -
tion i s to us e th e facilitie s o f a  Florid a abortio n clini c o r t o kil l th e perso n i n 
charge, th e fact tha t th e clinic' s operatin g hour s ar e nin e t o five  i s usefu l 
information. Bu t suc h fact s ar e rarel y i f eve r th e subjec t o f politica l o r 
intellectual controversy . Eve n th e mos t fact-resemblin g politica l controver -
sies ar e inseparabl e fro m question s o f value an d fro m th e vagaries o f impres -
sions an d appearances . Thin k o f John Sununu , John Tower . Thin k especiall y 
of Ronal d Reagan' s eigh t teflo n years , an d o f th e disgrace d Olive r North' s 
bid t o become a  Virginia senator . Someho w Willia m Kenned y Smit h wa s no t 
guilty o f rape , an d Davi d Gerge n wa s neve r reall y a  Republican . 

As peopl e concerne d wit h helpin g th e les s wel l off , w e ough t t o recogniz e 
the limitednes s o f politica l fac t an d fac e th e choice s thi s predicamen t pres -
ents, choice s abou t whic h value s w e wis h t o pursue . Whe n th e Tough s 
declare thei r ow n dissentin g "truths, " the y ar e dealin g i n th e currenc y o f 
values. And dolin g ou t counterfei t fact . 

Why the  Toughs  Need  Truth 

Almost everythin g writte n abou t "blac k conservatism " concede s tha t i t lack s 
a constituency . Th e real-fac t tric k i s thu s indispensabl e fo r th e Tough s i n a 
way tha t i t i s not fo r thos e wit h popula r support . Lackin g a  constituency, th e 
Tough Lov e Crow d need s th e clai m o f truth  i n orde r t o sta y aboar d th e 
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progressive project . Th e Tough s thin k oppressio n i s immoral . Ye t t o man y 
people thei r ow n agend a look s oppressive . The y conced e tha t thei r agend a 
involves bitte r medicine , but the y den y tha t i t departs fro m thei r commitmen t 
to th e dispossessed , claimin g tha t i t simpl y face s truth . The y nee d thi s clai m 
of trut h t o disciplin e a  recalcitran t constituenc y an d mak e i t se e it s rea l bes t 
interests. Bu t suppos e thei r trut h i s a  Troja n horse ? Th e fac t tha t man y 
people doub t claim s o f objectiv e trut h create s a n uneve n playin g field,  to  the 
disadvantage of  the  Tough  Love  Crowd.  The y spea k o n ou r behal f excep t the y 
sound lik e ou r opponents . I f thei r truth s ar e ideologica l fetish , thei r lov e 
is roug h self-pleasuring . An d w e be * mor e protecte d wit h thei r Troja n 
swords sheathed. 35 

*The conjugatio n "w e be " i s a  grammaticall y correc t Africa n America n usage . Se e Clarenc e 
Major, Juba to  Jive: A Dictionary  of  African American Slang  (Ne w York : Penguin , 1994) , 25. 
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Julien Benda' s Constitutio n 

Never were there so many political works among those which ought to be the mirror 
of disinterested intelligence . 

—Julien Benda, The Betrayal of the Clerks 

I a m a n intellectua l not  a  leader . I  observ e wha t other s ar e doin g an d tr y t o stan d 
apart from i t as I analyze it . 

—Stephen Carter , Reflections of an Affirmative Action Baby 

Julien Bend a (1867-1956 ) wa s a  French write r an d philosophe r wh o power -
fully defende d th e purit y o f reaso n agains t wha t h e sa w a s decaden t contem -
porary intellectua l movements . He belittle d emotion , intuition , an d sensation . 
Benda's La  Trahison  des  Clercs  i s easil y th e mos t influentia l renditio n o f th e 
tradition o f disintereste d trut h seeking . Rolan d Barthe s ha s commente d tha t 
"a smal l stud y coul d b e don e o n th e contemporar y descendant s o f Julie n 
Benda" an d tha t Benda' s intellectua l idea l seem s "a n attitud e o f min d des -
tined t o trave l imperturbabl y acros s th e ages." l Ye t thi s ostensibl y disinter -
ested traditio n was,  for Benda  himself  frankl y intende d t o promote a  conserva -
tive politica l agend a an d t o suppres s wha t h e viewe d a s misguide d Utopia n 
activism. Benda scathingly dismisse d those who sough t to change the politica l 
world. H e instea d addresse d thos e "whos e activit y essentiall y i s no t th e pur -
suit o f practical aims , al l these who see k thei r joy i n the practic e o f an ar t o r a 
science or metaphysical speculation , i n short in the possession o f non-materia l 
advantages, and henc e i n a  manner sa y 'My Kingdo m i s not o f this world. ' " 

Stephen Carter , too , i s concerne d t o shor e u p "th e wal l tha t traditionall y 
kept thos e wh o live d th e lif e o f th e min d separat e fro m th e worl d i n whic h 
they live d it." 2 Havin g ostensibl y renounce d th e affair s o f the world , havin g 
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ostensibly opte d fo r nonmateria l advantag e eve n whil e livin g i n manifes t 
material comfort , Julie n Bend a advocate d impersona l ideals : "Ma n belong s 
neither t o hi s languag e no r t o hi s race ; h e belong s onl y t o himself , fo r h e i s 
a fre e being , tha t is , a mora l being. " 

Randall Kennedy , too , ha s argue d tha t i n meritoriou s scholarshi p "race , 
nationality, religion , clas s an d persona l qualitie s a s suc h ar e irrelevant. " 
Justice Thoma s describe d hi s debate s a t th e EEO C a s "unfettered " an d 
"liberating."3 Fo r Thomas , a s fo r Benda , la y passion s fette r truth . V . S . 
Naipaul, fo r hi s part , dismisse s entir e genre s o f writin g becaus e the y ar e 
"missionary stuf f bein g passe d of f a s scholarship. " An d a t th e heigh t o f th e 
Guinier controversy , Harvar d La w Schoo l professo r Mar y An n Glendo n 
took t o th e page s o f the Wall  Street  Journal t o accus e Guinie r o f a  sacrilegiou s 
confusion o f advocac y wit h scholarship . Meanwhile , th e New  York  Times 
opened u p it s coverag e o f th e Guinie r affai r wit h th e headline , "Guerrill a 
Fighter fo r Civi l Rights. " Guinier , i t wa s widel y argued , transgresse d ideal s 
of impartiality an d o f disinterested professionalism . 

Yet ther e i s muc h evidence , i n th e Guinie r affair , i n politica l clashe s 
generally, an d i n Benda' s essa y itself , tha t thi s rhetori c o f impartialit y i s itsel f 
avowedly a  political tactic . Benda was , despite contrar y appearances , entirel y 
concerned wit h th e rea l world : "M y subjec t i s th e influenc e tha t th e clerk s 
have ha d i n th e world , an d no t wha t the y wer e i n themselves. " An d h e 
believed tha t intellectual s coul d exer t actua l influenc e i n societ y sinc e th e 
"adhesion o f the 'clerks ' to the passion s o f the layman fortifie s thes e passion s 
in th e heart s o f the latter. " Bend a urge d that , rathe r tha n fortif y la y passions , 
the intellectual' s tru e functio n i s t o deflat e socia l unrest : "I n bringin g thi s 
partiality t o historica l narrativ e th e moder n 'clerk ' mos t seriousl y derogate s 
from hi s tru e function , i f I  a m righ t i n sayin g tha t his  function is  to restrain the 
passions of the layman" 

The Tough s wor k withi n thi s ideal . Fo r Benda , th e civi c spher e wa s 
inveterately consume d b y passion s (Ste p One) ; bu t th e clerk s coul d (an d 
ought) t o resis t thi s tain t a s th e bes t wa y t o restrai n thos e unfortunate , 
inevitable passion s (Ste p Two) ; an d th e questio n o f remedyin g th e underly -
ing grievance s neve r arose , becaus e thos e grievance s wer e no t rational , 
merely passionat e (Ste p Three) . Fo r Thomas , societ y i s inveteratel y rac e 
conscious (Ste p One) ; bu t th e policymake r ca n (an d ought ) t o resis t thi s 
taint a s th e bes t wa y t o restrai n thos e unfortunate , inevitabl e racia l passion s 
(Step Two) ; an d th e questio n o f remedyin g th e grievance s underlyin g racia l 
passions i s suppresse d becaus e impassione d grievance s ar e no t "rational, " 
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merely passionat e (Ste p Three) . Thes e thre e step s ar e entirel y explici t i n 
Thomas's respons e t o Derric k Bell' s work , printe d i n th e Wall  Street  Journal 
and suggestivel y headline d "Th e Blac k Experience : Rag e an d Reality." 4 

The remainin g questio n i s whethe r th e Toug h Lov e Crowd' s Bendaresqu e 
pedigree an d th e antipassio n campaig n tha t goe s alon g wit h i t perhap s und o 
their racial-justic e allegiances . 

Julien Benda  *s  Politics 

When Julie n Bend a flaunts  hi s credential s h e does s o as the savv y Machiavel -
lian, no t th e donnis h recluse . Benda berate s hi s opponent s fo r political clumsi-
ness, no t haples s trut h finding:  "Moder n equalitarians , b y failin g t o under -
stand tha t ther e ca n b e n o equalit y excep t i n th e abstrac t an d tha t inequalit y 
is th e essenc e o f th e concrete , hav e merel y displaye d th e extraordinar y 
vulgarity o f thei r mind s a s wel l a s thei r amazin g politica l clumsiness. " 

Likewise Stephe n Carte r criticize s th e reasonin g i n Roe  v . Wade,  no t 
primarily fo r it s analytica l defect s bu t becaus e i t "stand s ou t a s a  political 
failure." Roe  is , fo r Carter , a  politica l failur e becaus e o f th e persistenc e o f 
open oppositio n t o th e decision . Carter' s messag e i s tha t i f you r politica l 
goals wil l occasio n ope n an d resilien t opposition , yo u shoul d adjus t you r 
ideals: "On e receive s onl y imperfec t justic e i n the world ; onl y fools , children , 
left-wing Democrats , socia l scientists , an d a  fe w demente d judge s expec t 
anything better. " 

This languag e i s th e epigrap h o f a n articl e tha t i s th e cornerston e o f 
Carter's constitutiona l theory . Th e passag e is , ironically, the invente d speec h 
of a  fictional  judg e i n Walte r Murphy' s nove l The  Vicar  of  Christ.  Carte r 
concedes tha t th e judicia l restraint—apolitical , someho w nonactivis t deci -
sionmaking—counseled i n hi s epigrap h i s a  "sa d an d somewha t unfashion -
able philosophy " amon g lawyers. 5 So , i n orde r t o manufactur e th e hars h 
truth abou t judge s tha t w e al l ought  afterwar d t o face , Stephe n Carte r turn s 
to fiction.  Carter' s counse l o f judicia l restrain t i s hars h prescriptio n rathe r 
than dispassionat e description . Fo r Bend a an d th e Toug h Lov e Crowd , th e 
thinker ought  to peddl e opiu m t o th e masses . Bend a applaud s th e Churc h fo r 
grasping "tha t lov e betwee n me n ca n onl y b e create d b y developin g i n the m 
the sensibilit y fo r th e abstrac t man , an d b y combatin g i n the m th e interes t 
for th e concret e man ; b y turnin g the m toward s metaphysica l meditatio n an d 
away fro m th e stud y o f the concrete. " 

This robus t agend a i s rathe r a  lon g wa y fro m th e disinterested , insula r 
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musings wit h whic h w e began . A  legal-constitutiona l versio n o f Benda' s 
view can , moreover , b e found i n the Tough constitutiona l doctrin e o f origina l 
intent. Clarenc e Thoma s ha s referre d favorabl y t o a n original-inten t pictur e 
of th e Constitutio n i n whic h "equa l opportunity— with all  the  inequalities  of 
result this necessarily produces—was th e goal , an d th e Declaratio n o f Indepen -
dence wa s th e guide. " Thoma s elsewher e wrot e tha t thi s true  equal opportu -
nity America , th e on e wit h necessar y inequalities , ha s bee n hijacked : "Th e 
tragedy o f th e civi l right s movemen t i s tha t a s black s achieve d ful l exercis e 
of thei r right s a s citizens , governmen t expanded , an d black s becam e a n 
interest grou p i n a  coalitio n supportin g expande d government. " 6 

The ide a tha t Black s ar e no w simpl y a  special interes t grou p wher e befor e 
they ha d legitimat e claim s i s obviously no t a  value-neutral observatio n bu t a 
slice o f Reagan-er a ideology . Th e Tough s hav e a n urgent , explici t agenda . 
Constitutional la w professo r Kathlee n Sulliva n ha s writte n tha t Davi d 
Brock's book , The  Real  Anita  Hill,  i s les s a  wor k o f investigativ e journalis m 
than " a trac t i n a  cultural war " agains t progressiv e policies. 7 In such a  contex t 
the Tough Lov e Crowd' s mantra , "unhapp y truth, " i s a hapless oxymoron . 

The Consequences  of  Benda  J  Ideal 

Despite Benda' s conservativ e socia l vision , sustaine d progressiv e resistanc e 
to hi s idea l i s difficul t t o find.  Whil e Noa m Chomsk y laudabl y resist s fak e 
claims o f objectivit y i n scholarship , hi s respons e i s no t t o abando n th e 
intellectual idea l o f somehow-pur e truth , bu t rathe r t o see k i t i n "far-reach -
ing, deep-seate d universa l principle s o f languag e structure. " Thi s pursui t 
accounts fo r a n entir e schoo l o f linguistic s t o whic h Chomsk y ha s give n hi s 
name. And , beyon d linguistics , Chomsky' s investigation s occasionall y un -
earth questionabl e politica l generalization s lik e th e following : "Clas s tran -
scends race." 8 Elli s Cose' s Rage  of  a Privileged Class, documenting th e persis -
tence o f race-related grievanc e amon g Africa n America' s successful , suggest s 
the contrary . 

Edward Said , too, discussing Julien Benda , understates Benda' s ideologica l 
agenda. Sai d suggest s tha t accordin g t o Bend a th e intellectual' s vocatio n wa s 
"to tel l th e trut h regardles s o f materia l consequences." 9 Ye t thi s i s a  san -
guine interpretation . Bend a ver y deliberatel y pursue d th e idea l tha t intellec -
tuals ough t t o peddl e opiu m t o th e masses . Moreover , i t i s entirel y possibl e 
to oppos e lies , a s Sai d wishe s t o do , withou t dignifyin g th e notio n o f a n 
absolute intellectua l vocation , ostensibl y abov e civi c controversy . 
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Again, a  prominen t stran d o f th e critica l lega l studie s movemen t (hence -
forth, "Caf e Crits") 1 0 als o adhere s t o Benda' s transcendenta l standar d o f 
rationality, despit e al l the energy th e Caf e Crit s spen d exposin g the question -
ableness o f institution s an d o f law s tha t pos e a s natural . Thi s loyalt y t o th e 
tradition o f authoritativ e investigation , whic h i s a t th e hear t o f importan t 
Cafe Cri t disagreement s wit h Negr o Crits, 11 i s mos t visibl e i n th e "structur -
alist" stran d o f Caf e Cri t thought . Caf e Crit s o f thi s variet y wer e convinced , 
in the midseventies , tha t the y coul d discer n wha t really  makes la w tick . The y 
thought the y ha d discovere d a  universa l "fundamenta l contradiction " i n al l 
legal issues . Eve n afte r thi s audaciou s clai m wa s renounced , th e Caf e Cri t 
search fo r trut h di d no t disappea r bu t wa s merel y reblende d int o a  suppos -
edly mor e concret e "phenomenolog y o f being. " 

The habi t o f fait h i n investigatio n an d trut h i s a  featur e o f Caf e Cri t 
thought, wel l beyon d Caf e Crit' s structuralist s an d phenomenologists . Ro -
berto Unge r believe s tha t fruitfu l activis m require s a n overarchin g "credibl e 
theory o f socia l transformation " tha t th e discernin g critica l schola r produce s 
through brillian t scrivening . Muc h o f Caf e Cri t though t purport s t o delive r 
sweaty activist s fro m untutore d folly . Pete r Gabel , fo r instance , unabashedl y 
suggests tha t lega l scholarshi p an d politica l activis m mus t wai t upo n " a 
general theor y o f life." 12 Whil e suc h Caf e Cri t writin g make s wonderfu l 
reading, i t to o ofte n ignore s th e possibilit y tha t politica l transformatio n 
must dra w it s energ y fro m someplac e mundan e rathe r tha n transcendental. 13 

Andrew Ros s ha s commente d tha t suc h etherea l theorizin g i s abou t a s likel y 
to mobiliz e chang e a s "th e spell s o f medieva l witche s o r consultation s o f th e 
IChing." 1 4 

Yet, harrowingly , th e suppresse d faul t lin e pose d b y th e solitar y investi -
gative traditio n o f Julien Bend a remain s diml y perceived . Professo r Derric k 
Bell has , fo r instance , adde d a  prefac e t o th e paperbac k versio n o f hi s 
inspirational an d fa r fro m pessimisti c book , Faces  at the  Bottom of  the Well  I n 
this ne w preface , Bel l liken s himsel f t o a  solitar y prophe t wanderin g un -
heeded i n a  wilderness . I t i s clear , bot h i n th e contex t o f th e boo k an d i n 
light o f Bell' s long-standin g resistanc e t o rhetoric s o f impartiality , tha t h e i s 
not advocatin g anythin g resemblin g th e idea l o f untethere d scholarshi p t o 
which th e imag e o f solitar y trut h beare r tha t h e invoke s i s usuall y hitched . 
Yet Benda' s metaphor s ar e s o wel l entrenche d tha t th e mode l o f lonely trut h 
spills a s easil y fro m Bell' s pe n a s i t did fro m Said's , from Chomsky's . 

This invisibl e an d widesprea d influenc e o f ideal s o f disinteres t an d o f 
solitary truth findin g give s unnecessar y credenc e to the Tough Lov e Crowd' s 
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idea tha t on e ca n bot h wor k withi n th e receive d way s o f th e academ y an d 
thereby render bes t politica l servic e t o one' s community . Thi s paradox—th e 
pursuit o f racia l justic e throug h relativel y raceles s models—give s ris e t o 
some interestin g wrinkle s within  th e Toug h Lov e creed . Th e Tough s al l 
attempt t o contai n th e varyin g degree s o f rac e consciousnes s t o whic h the y 
admit. The y asser t tha t racia l allegiances , whethe r inherentl y unhealth y 
(Steele) o r potentiall y nurturin g (Carter) , ough t no t t o ente r th e practic e o f 
the individual' s craft . The y assum e tha t race-consciou s craf t i s tainte d craft , 
because th e rule s o f goo d craf t ar e rac e neutral . Goo d craft , the y assert , 
restrains racia l an d other passions . They ar e Julien Benda' s progeny . 

The Tough  Love  Crowd's  Troubled  Loyalty  to  Julien Benda 

When th e soul o f a man is born i n this countr y ther e ar e nets flung  a t i t to hold i t 
back fro m flight.  Yo u talk t o me of nationality, language , religion . I  shall try to fly 
by those nets . . . . Ireland is the old sow that eats her farrow. 

—Stephen Dedalus , in Portrait of the Artist as a Young Man 

Varying degree s o f allegianc e t o untainte d trut h defin e th e Toug h Lov e 
Crowd. Clarenc e Thoma s advocate s a  public spher e governe d b y reason an d 
untainted b y mer e passions . Likewise , Thoma s Sowel l venerate s thos e wh o 
"put trut h abov e popularity. " Fo r Stephen Carter , th e exemplary intellectua l 
resists "th e seductive cal l of group identity. " Carte r allow s tha t racia l solidar -
ity i s generall y permissible , eve n beneficial , bu t h e object s tha t rac e con -
sciousness i s treacherous i n a  person' s rol e a s intellectual . Carte r says , "Th e 
entire poin t i s tha t th e majorit y vie w i s irrelevan t t o th e intellectual , whos e 
authority mus t b e the authority o f reason. .  . . We mus t worshi p n o authorit y 
as absolute , excep t fo r the authority o f truth itself. " 

Carter endorse s Benda' s notio n tha t intellectualis m i s legitimately "a n end 
in itself. " Ye t Carte r doe s no t renounc e grou p allegiances . Rather , h e slide s 
from assertion s tha t constituencie s ar e irrelevan t t o intellectual s (a s quote d 
above) t o assertion s tha t untethere d trut h seeker s are , afte r all , servin g 
their constituencies ' bes t interests : "Fre e thinkin g i s . . . th e greates t servic e 
individuals ca n perform fo r their communities. " 

Randall Kennedy , wit h a  simila r ostensibl e heroism , resist s th e "powerfu l 
demand fo r loya l conformity. " Kenned y instea d endorse s th e "independen t 
claims o f intellectua l craft " abov e th e method s o f thos e "self-consciou s 
progressives" wh o fashio n thei r scholarshi p "int o ideologica l weaponr y 
serving immediat e politica l ends. " Kenned y endorse s a  Bendaresqu e "com -
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mitment t o trut h abov e partisa n socia l allegiances. " Yet , lik e Carter , Ken -
nedy's renunciatio n o f "partisa n socia l allegiances " i s unstable . Kenned y ha s 
conceded tha t u all writer s see k t o mak e a n impac t o n th e worl d an d [that ] all 
writings tha t reac h a n audienc e creat e som e impact—eve n i f nothin g bu t 
boredom" (Kennedy' s emphasis) . Kenned y adde d tha t "on e surel y ough t t o 
be concerne d wit h th e politica l implication s o f one' s work. " Kenned y cede d 
nearly te n page s o f hi s "Racia l Critiques " articl e t o a  discussio n o f whether , 
politically, h e ough t t o hav e publishe d th e article , give n tha t i t wa s widel y 
criticized withi n th e communit y o f minorit y scholar s an d wa s potentiall y 
useful t o opponent s o f racia l justice . Bu t whethe r t o publis h o r no t is , in thi s 
context, a n eas y an d uninterestin g questio n (jus t d o it) . Th e interestin g 
question i s no t whethe r on e publishe s wha t on e arrive s at , bu t ho w an d wh y 
one arrive s ther e i n th e firs t place . The interestin g aspec t o f Kennedy' s nine -
page discussio n i s no t th e questio n h e think s h e i s addressing , bu t th e ver y 
fact tha t h e i s addressin g it : th e fac t tha t h e i s ostensibl y concerne d wit h 
group welfare . Hi s kingdo m is  of thi s world . Kennedy' s ultimat e clai m i s no t 
that grou p well-bein g i s irrelevan t t o hi s intellectua l pursuits , bu t tha t th e 
group i s better  served by hi s chose n methods . 

V. S . Naipaul , likewise , consistentl y adopt s th e vie w tha t "peopl e wit h a 
cause inevitabl y tur n themselve s of f intellectually. " H e proclaim s tha t " I 
have n o enemies , n o rivals , n o masters ; I  fea r n o one. " Ye t he , too , i s ver y 
much o f thi s world . H e insist s tha t nove l writin g necessaril y "ha s t o d o wit h 
a concer n fo r huma n existence. " Naipau l assert s tha t hi s hars h diagnose s ar e 
in th e tru e bes t interest s o f th e people s h e surveys. 15 Whil e Shelb y Steel e 
asserts tha t "politic s bor e m e t o tears, " h e als o assert s tha t h e i s thankfull y 
"in th e sam e cam p a s Marti n Luthe r King, " an d h e insist s tha t h e write s ou t 
of love fo r Africa n America . 

Thomas, Kennedy , Carter , Naipaul , Steele , an d Sowel l ca n illuminatingl y 
be contraste d wit h a  certai n pictur e o f Stanle y Crouch . Stephe n Carte r 
tendentiously describe s Crouc h a s a  revelin g iconoclast , exultan t i n hi s out -
cast statu s an d "prou d t o b e a  traito r t o th e blac k nationalis t movemen t o f 
the lat e 1960s. " Yet ther e i s anothe r Stanle y Crouch . Thi s othe r Crouc h (th e 
one Carte r ignores ) i s in n o doub t tha t "th e Negr o i s stil l a t th e mora l cente r 
of America n writing. " Thi s othe r Crouc h ha s unusuall y thoughtfu l prais e 
for, a s wel l a s unusuall y insightfu l criticis m of , Jess e Jackson . Thi s othe r 
Crouch claims , howeve r (exactl y lik e Carte r an d th e othe r Toughs) , tha t 
there hav e bee n suc h marke d change s i n Americ a tha t traditiona l civi l right s 
groups hav e bee n overtake n an d ar e stil l fightin g yesterday' s war . Thi s 
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Crouch, lik e the othe r Toughs , consider s tha t hi s dut y a s a n intellectua l i s t o 
resist "th e martia l cattl e ca r o f presupposition s an d cliches " an d th e blink -
ering "mu d o f racia l limitation." 16 

Carter thu s exaggerate s th e differenc e betwee n Crouc h an d himself . Car -
ter create s a  Stanle y Crouc h i n th e imag e o f th e treacherou s Other—an d 
Carter recoil s i n horro r fro m thi s visio n o f treachery . Carter' s Crouc h i s 
invented s o tha t Carter' s reade r ca n se e someon e crossin g a  lin e tha t Carte r 
ostensibly refuse s t o cross . Thomas , Kennedy , Carter , Naipaul , Steele , an d 
Sowell eac h rejec t th e specte r o f betraya l an d instea d embrac e a  rhetori c o f 
concern fo r th e dispossessed . 

Carter's invente d Crouc h i s ver y lik e Jame s Joyce' s invente d hero , Ste -
phen Dedalus . Th e youn g Dedalu s i s determine d t o discove r "th e mod e o f 
life o r ar t whereb y [his ] spiri t coul d expres s itsel f i n unfettere d freedom. " 
Carter's Crouc h migh t easil y joi n Joyce' s Dedalu s i n declarin g tha t " I wil l 
not serv e tha t i n whic h I  n o longe r believe , whethe r i t cal l itsel f m y home , 
my fatherland , o r m y church . . . . I  d o no t fea r t o b e alon e o r t o b e spurne d 
for anothe r o r t o leav e whateve r I  have t o leave." 17 

The Toug h Lov e Crow d ultimatel y recoil s fro m suc h abandon . Althoug h 
for strategi c reason s the y emplo y th e languag e o f neobohemia n individual -
ism, th e Toug h Lov e Crow d embraces , rathe r tha n disowns , th e politica l 
burdens o f racia l allegiance . I t i s important  t o th e Toug h Lover s tha t the y 
serve racia l justice . The y ar e partisan s o f racia l justice . Carter' s invente d 
Crouch i s illuminatingl y different . Lik e Joyce' s Dedalus , thi s Crouc h tweak s 
the nos e o f damnation. Dedalu s declares , " I a m no t afrai d t o mak e a  mistake , 
even a  grea t mistake , a  lifelon g mistake , an d perhap s a s lon g a s eternit y 
too." Joyce' s Dedalu s an d Carter' s Crouc h espous e a  partisanshi p t o them -
selves, thei r art , an d onl y ver y obliquely , i f a t all , to an y collectiv e (whethe r 
family, nation , o r church) . Thei r renunciatio n o f American civi l right s (Car -
ter's Crouch ) an d Iris h nationalis m (Joyce' s Dedalus ) i s explicit . Carter' s 
horror a t thi s ide a o f renunciatio n make s hi m a  partisan . Renunciatio n is , fo r 
him an d fo r th e res t o f th e Toug h Lov e Crowd , immoral . When , however , 
one look s mor e closel y a t the work o f Stanley Crouch , rathe r than a t Carter' s 
anxious reconfiguratio n o f Crouch , th e shar p distinctio n o n whic h Carte r 
relies dissolves . Stanle y Crouc h thu s afford s Carte r n o comfortin g lin e i n 
the sand . Carte r an d Crouc h shar e a  considerabl e kinship , despit e Carter' s 
protestations t o the contrary . 
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Tough Lov e Literat i 

Shelby Steele , English professor , ha s writte n littl e significan t literar y scholar -
ship. H e i s nevertheles s know n fo r hi s boo k The  Content  of Our  Character,  i n 
which h e castigate s black s fo r underperforming , harborin g lo w self-esteem , 
and guilt-trippin g whites . Accordin g t o th e book' s fron t cover , Steel e pre -
sents " A Ne w Visio n o f Race i n America. " 

Although Carte r an d Kenned y hav e eac h defende d Steel e an d relie d upo n 
his work , Steele' s rhetori c o f individualis m goe s significantl y beyon d thei r 
own. Steel e proclaims , fo r instance , tha t "th e individua l i s th e sea t o f al l 
energy, creativity , motivation , an d power. " Africa n America n cultura l affinit y 
is, fo r Steele , a  "bondag e t o collectivis m a t th e expens e o f individua l auton -
omy." Steele' s alternativ e t o thi s bondage , offere d wit h n o mitigatin g irony , 
is "a n Ada m Smit h visio n o f culture " i n whic h individual s ar e free d fro m th e 
fetters o f grou p identity . Ye t th e affinitie s Steel e call s limitin g ar e perceive d 
differently b y others . Nobe l Laureat e Ton i Morriso n ha s remarked , fo r 
instance, tha t "m y worl d di d no t shrin k becaus e I  was a  black femal e writer . 
It jus t go t bigger." l 

Steele, fa r fro m Morrison , i s neare r Jame s Joyce' s characte r Stephe n 
Dedalus i n A Portrait  of the Artist as  a Young  Man. Unde r Joyce' s gentl y ironi c 
gaze Dedalus , like Steele , champions th e ide a tha t cultur e migh t emerg e fro m 
the individua l soul' s presumabl y spaciou s crucible . Stephen' s audaciou s goa l 
is "to forg e i n the smith y o f [his] soul th e uncreate d conscienc e o f [his ] race. " 
However, eve n a s Dedalu s her e proclaim s hi s uncompromisin g indepen -
dence an d untetheredness , h e let s sli p tha t "Mothe r i s puttin g m y ne w 
second-hand clothe s i n order." 2 

James Joyce' s ironi c awarenes s o f th e (perhap s regrettable ) limit s o f 
heroic individualis m i s entirel y absen t i n Shelb y Steele' s earnes t pursui t o f 
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an "Ada m Smith " mode l o f cultur e an d a n Americ a tha t i s "passionatel y 
raceless."3 Steele' s idea l peopl e migh t wel l resembl e wha t Henr y Loui s 
Gates, Jr. , ha s calle d "bodiles s vapo r trail s o f sentience " suc h a s migh t 
appear o n a  Star  Trek  episode . Steele' s visio n o f a  bloodless ethni c cleansin g 
proved, i n th e end , to o muc h eve n fo r Toug h Stephe n Carter . Carter' s 
Reflections of  an  Affirmative  Action  Baby  include d " a dissentin g vie w abou t 
dissenting views " specificall y t o distanc e himsel f fro m Steele . Carte r em -
braced "racia l solidarity " a s a n opportunit y rathe r tha n a  curse : "I t doe s no t 
strike m e a s eithe r plausibl e o r desirabl e fo r intellectual s t o say , i n effect , 
'We pu t behin d u s al l tha t w e are . W e hav e n o interes t i n ou r backgrounds , 
in ou r communitie s an d culture s tha t gav e u s birth. ' Besides , t o pu t th e 
matter bluntly , ou r peopl e nee d us." 4 

Again, Steel e wishe s t o fre e Africa n America n individual s fro m wha t h e 
tendentiously call s "th e tyrann y o f wartim e collectivis m i n whic h the y mus t 
think o f themselve s a s victim s i n orde r t o identif y wit h thei r race. " Ye t 
Tough Lov e lawye r Randal l Kenned y apparentl y reject s Steele' s assumptio n 
that grou p identit y i s alway s victimology . Kenned y characterize s society' s 
major problem s a s collectiv e difficultie s an d appropriate s Steele' s militaristi c 
vocabulary fo r benig n ends . Kenned y urge s tha t povert y "jus t lik e wa r 
constitutes a  collective challenge." 5 

For Stephe n Dedalu s an d Shelb y Steele , by contrast , th e cultur e necessar -
ily tyrannize s th e intellectual . Th e youn g Dedalu s proclaims , "M y ar t wil l 
proceed fro m a  fre e an d nobl e source . I t i s to o troublesom e fo r m e t o adop t 
the manner s o f thes e slaves . I  refus e t o b e terrorize d int o stupidity. " Steel e 
echoes, "Eac h rac e ha s it s politic s an d it s part y lin e tha t impos e a  certai n 
totalitarianism ove r th e maveric k thought s o f individuals. " Wherea s Joyce' s 
authorial voic e ironicall y an d sympatheticall y undermine s Stephe n Dedalus' s 
pretensions, Shelb y Steele' s vie w appear s entirel y i n earnest . "Ever y jackas s 
going th e road s think s h e ha s ideas, " comment s youn g Dedalus' s activis t 
school frien d i n Joyce' s book . Furthe r discussio n o f Shelb y Steele' s cultura l 
vision woul d b e uninterestin g and , a t leas t sinc e James Joyce, superfluous . 

What remain s interestin g i s th e quie t audacit y o f Steele' s project . Whe n 
Steele's boo k offer s the  content o f our  character, w e shoul d no t underestimat e 
his descriptiv e ambitions . Steel e present s hi s vision a s fact , no t a  jackass idea . 
Steele assure s u s tha t whil e idea s generall y com e a  dim e a  dozen , h e ha s 
discovered th e righ t fit  o f idea s an d reality . How ? Steel e credit s hi s wife' s 
"specialized knowledge " a s a  clinica l psychologist . Wit h hi s wife' s science , 
Steele i s abl e t o distinguis h mer e "hyperboli c correlatives " o f oppressio n 
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from "actua l oppressiv e events. " With hi s wife's science , Steele can see that 
in reality the civil rights movement i s behind the times, like a person wearing 
a coa t i n th e sprin g becaus e sh e remember s bein g col d i n th e winter . Wit h 
his wife's science , Steele parlays a  personal schoolyar d humiliatio n fro m hi s 
childhood into an anguished and universal black andself(di solemn term of art 
that Steel e italicize s i n hi s ow n text) . Steel e summarize s th e wisdo m o f hi s 
wife's scienc e with thi s stern and opaque aphorism: "Denia l and recomposi -
tion always deliver illusion and distortion." Dr. Spock has spoken. 

Steele's indebtedness to his wife's scientifi c expertise and acknowledgment 
that withou t he r hel p hi s idea s woul d hav e no fit with realit y bot h increas e 
the importanc e o f an otherwis e utterly,  utterly  irrelevant fact : Steele' s wif e i s 
white. Thi s i s o f centra l importanc e give n Steele' s ow n statemen t tha t sh e 
"helped immensely" in his search for "th e human universal s that explain the 
racial specifics. " Steele' s scientifi c diagnosi s o f th e objectiv e neurose s o f 
African Americ a i s underpinne d b y hi s wife' s specialize d knowledg e o f 
psychology. That  is the wa y Steel e choose s t o validat e hi s wife' s influenc e 
on hi s work , wherea s ther e ar e othe r way s h e migh t hav e don e so . Steele , 
however, make s n o clai m tha t hi s wife' s authorit y i s based o n an y affinit y 
with Africa n America n culture . Steele' s wife' s influenc e is , declaredly,  base d 
on he r supposedl y neutra l scientifi c knowledge . Steel e doe s no t se e th e 
irony, in this context , of calling such knowledge "specialized. " Steel e is thus 
behind i n his own literary studies , for i t is nearly twenty years since Edward 
Said's Orientalism  showe d u p the dangers o f scientific-anthropological foray s 
into alien cultures . Steele nevertheless  immobilize s Negroe s beneath a n out -
sider's "specialized " microscope , then presents his vision as a vital corrective 
to th e prattling s o f delude d civi l rights  campaigners . And i n wha t i s surel y 
his most ironi c claim, Shelby Steele , the ferocious ^/individualis t an d resi -
dent o f a  pleasan t Californi a suburb , accuse s thes e sweat y campaigner s o f 
pursuing "escapis t racial policy." 6 
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Tough Lov e Economis t 

Thomas Sowell , economist , ha s a  straightforwar d fait h i n th e abilit y o f hi s 
methods t o delive r untainte d truth . Hi s entir e boo k o n civi l right s i s a protes t 
against wha t h e see s a s th e displacemen t o f fac t b y belief . Tha t book , Civil 
Rights: Rhetoric or Reality? (1984) , proceed s unde r heading s tha t ar e sufficien t 
to conve y th e truth-tellin g authorit y Sowel l claim s fo r himself : "Realitie s 
versus Perceptions" ; "Civi l Right s versu s 'Civi l Rights '" ; "Belief s versu s 
Facts"; "Assumption s versu s History" ; "Effect s versu s Hopes. " Sowel l 
throughout lament s tha t a  "sense o f economics" and o f "underlying realities " 
is missin g fro m th e civi l right s debate . H e claim s acces s t o "unvarnishe d 
facts" tha t fearfu l other s refus e t o face . Sowel l i s no t entirel y blin d t o th e 
influence o f value s o n fact ; h e i s no t entirel y unawar e o f th e deficiencie s o f 
his economi c methods . Bu t hi s skepticis m i s unswervingl y reserve d fo r hi s 
opponents' investigations . Sowell' s fait h i n hi s own  abilit y t o uncove r th e 
truth abou t th e univers e remain s robust , no t chastened : "Th e dominatio n o f 
civil right s discussion s an d decision s b y lawyer s an d politicians—peopl e 
who dea l i n plausibilitie s mad e b y persuasiv e words—ma y hel p t o explai n 
the ignorin g o f systemi c processe s lik e th e economi c marketplac e an d th e 
ignoring o f underlying realitie s immun e t o words. " 

Sowell's entir e oeuvr e i s buil t o n a  fait h i n th e possibilit y o f "systemati c 
verification" o f competin g hypotheses : "Th e question , then , i s whethe r as -
sumptions ar e t o b e accepte d fo r thei r plausibilit y an d thei r conformit y t o a 
larger socia l vision , o r whethe r eve n th e mos t plausibl e an d satisfyin g as -
sumptions mus t nevertheles s b e force d t o confron t actua l facts. " 

Sowell's confidenc e i n hi s "observabl e factua l evidence " lead s hi m t o 
some quit e unsparin g rebuke s o f civi l right s activism . I n hi s view , suc h 
activism trade s o n "th e subordinatio n o f evidence t o belief. " Eve r th e econo -
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mist, Sowel l suggest s tha t th e civi l right s activist s depend , fo r thei r ver y 
employment an d visibility , o n manufacturin g "a n adequat e flow  o f injus -
tices." Thi s i s a  familia r Toug h Lov e theme . Clarenc e Thoma s ha s de -
nounced self-intereste d "governmen t an d civi l right s group s wh o ar e adep t 
at th e ar t o f generatin g self-perpetuatin g socia l ills." l Th e Tough s sa y thei r 
opponents mout h fak e grievance . 

Yet th e Toug h Crow d spend s littl e tim e bolsterin g th e claim s o f trut h 
underneath thei r arguments . Whe n Sowel l attempt s t o criticiz e th e lega l 
doctrine tha t permit s a  plaintif f t o us e statistic s t o rais e a  prim a faci e cas e o f 
discrimination, h e inadvertentl y confesse s tha t hi s ow n claim s o f trut h ar e 
overblown. Sowel l say s tha t th e relevan t cas e la w (whic h h e discusse s i n 
zero detail ) establishe s a n "automati c inference " o f discriminatio n an d turn s 
statistical disparit y int o a  "federa l offense. " Tha t i s a n invente d statemen t o f 
law. Eve n unde r th e mos t expansiv e readin g o f th e landmar k Griggs  case, t o 
which Sowel l i s presumabl y referring , ther e i s n o automati c federa l offense . 
The employe r i s merel y require d t o prov e tha t th e employmen t practice s 
causing the disparat e impac t ar e supported b y authenti c "busines s necessity. " 
This requiremen t is , i f anything , a  for m o f deference  to  economists, no t flight 
from them . Sowell' s objectio n is , i f anything , a  confessio n o f the uselessnes s 
of economi c analysi s i n solvin g lega l issues . Th e Griggs  tes t give s economi c 
efficiency ful l swa y whil e ensurin g tha t manager s d o no t discriminat e unde r 
cover o f busines s discretion . I f managemen t an d it s expert s (Sowell , e t al. ) 
can sho w tha t thei r practice s ar e rooted i n the realities o f economic efficiency , 
they wil l b e lef t alone . Griggs  prohibits onl y irrelevan t "qualifications " that , 
additionally, hav e disparat e impac t ( a Ph.D . fo r a  car-was h job , a  colleg e 
degree fo r a  canner y job , perhap s Rehnquist' s a s ye t unlitigate d requiremen t 
that hi s Suprem e Cour t clerk s pla y tennis) . Th e proble m i s tha t Sowell , e t 
al., canno t mee t th e tes t o f justifyin g jo b requirement s i n term s o f a  scienc e 
of economics . Th e businessme n canno t delive r th e goods . Sowel l concede s 
as muc h whe n h e say s that , i n makin g civi l right s determinations , "ther e i s 
no 'objective ' o r 'scientific ' wa y t o decid e a t wha t leve l o f aggregatio n t o 
stop breakin g th e [employment ] dat a dow n int o finer  categories. " Onc e h e 
has spotte d thi s problem , Sowell' s complain t change s subtly , crucially , an d 
momentarily. Fo r th e momen t th e proble m i s n o longe r th e displacemen t o f 
authoritative metho d b y civi l right s mysticism . Rather , th e "fundamental " 
problem suddenl y become s tha t "the  burden  of proof is  on the accused  to prov e 
[her] innocence , onc e suspiciou s number s hav e bee n found " (emphasi s origi -
nal). Sowell' s objectio n i s no longe r th e suppose d displacemen t o f economic s 



34 TOUG H LOV E ECONOMIS T 

by ideology , bu t rathe r th e (fo r him ) inappropriat e placemen t o f th e burde n 
of proof o n th e employer . 

There ar e severa l problem s wit h Sowell' s urgent , italicize d complain t 
about th e burde n o f proof. Ho w i s i t tha t competen t executive s ar e unabl e t o 
justify thei r chose n busines s practice s i n term s o f economi c reality ? Mor e 
importantly, i f they ar e unable t o validate exclusionar y practice s b y referenc e 
to economi c reality , wh y ar e the y s o inten t o n keepin g them ? Ho w d o the y 
know tha t change d practice s woul d chil l productivity ? Moreover , i f employ -
ers can' t sho w tha t exclusionar y practice s ar e necessary becaus e o f efficiency , 
why shoul d court s le t the m sta y wit h ol d ways ? The  answer  to such questions is 
not reason, but faith: a  secular doctrine of managerial infallibility. That, no t scienc e 
or economics , i s wher e Sowel l sit s despit e al l hi s rhetori c o f "observabl e 
factual evidence. " 

Moreover, whil e Sowel l chide s civi l right s activist s fo r resortin g t o fak e 
"morally charge d scenarios " an d no t facin g "mundane , commonsens e facts, " 
he i s himsel f guilt y o f hi s ow n charge . Sowell' s rhetori c o f innocent-until -
proven-guilty itsel f elevate s demagoguer y abov e lega l analysis . Th e pre -
sumption o f innocenc e i s a  hallowe d par t o f a  criminal  proceeding . Th e 
allocation o f burdens o f production an d o f proof i n civil  proceedings i s alway s 
a questio n fo r debate . Sowel l seek s t o evad e thi s debat e b y talkin g lik e 
television. H e invoke s th e civi l procedur e rule s o f LA.  Law.  Withou t refer -
ring t o a  single cour t decision , Sowel l announce s tha t th e "perversion s o f th e 
[civil rights ] la w b y federa l judge s appointe d fo r lif e hav e bee n especiall y 
brazen." Elsewhere , Sowel l offer s abou t fou r page s o f somethin g tha t migh t 
be mistake n fo r a  lawyerl y revie w o f the legislativ e histor y o f the civi l right s 
legislation o f th e 1960s . Bu t wherea s lawyer s searc h fo r th e meanin g o f 
legislative history , Sowel l tell s u s u p fron t wha t equa l opportunit y "is " an d 
then "shows " ho w i t wa s degrade d int o a  quot a system . Ever y assertio n i n 
Sowell's excursu s i n the civi l rights la w i s tendentious. To tak e only the mos t 
obvious example , Sowel l lament s tha t th e Suprem e Cour t "simpl y rejecte d a 
literal interpretatio n o f th e word s o f th e Civi l Right s Act. " Sowel l thereb y 
assumes tha t litera l interpretation s o f legislation ar e possible , and tha t i f the y 
are the y shoul d unquestionabl y prevai l ove r contrar y indication s o f legisla -
tive intent , contrar y norm s o f established lega l usage , o r contrar y indication s 
of statutor y purpose—eac h highl y debate d amon g lawyers . 

Thomas Sowell' s amateu r lawyerin g provoke s a  compariso n wit h Shelb y 
Steele. Steel e assure s u s tha t th e effec t o f unnamed Suprem e Cour t decision s 
that Steel e describe s a s movin g awa y fro m racia l preference s i s "t o protec t 
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the constitutiona l right s o f everyon e rathe r tha n tak e right s awa y fro m 
blacks." Steele' s willingnes s t o offe r "legal " commentar y o f thi s sor t i s 
worthy o f comment . Toug h Stephe n Carte r ha s himsel f note d tha t civi l 
rights la w take s "year s o f carefu l stud y t o master , n o matte r th e contrar y 
impression give n b y th e sometime s simpleminde d reportin g o f civi l right s i n 
the mas s media. " Shelb y Steele' s commentar y i s a  mode l o f th e reportin g 
that Carte r disparages . Harvar d la w professo r Randal l Kenned y (wh o ha s 
studied, taught , an d writte n abou t th e relevan t law ) suggest s tha t "th e 
general publi c doe s no t understan d ho w fa r righ t th e Suprem e Cour t ha s 
swung o n civi l rights. " I t i s th e mos t wonderfu l o f ironie s that , i n a  boo k 
purportedly protestin g th e displacemen t o f substanc e b y racia l stereotyping , 
Steele ha s n o difficult y tradin g o n th e authorit y o f pigmentatio n a s a  substi -
tute fo r th e har d wor k o f lega l analysis . 

Ultimately, however , th e feigne d authorit y wit h whic h Steel e an d Sowel l 
write o n lega l issue s i s o f broade r significance . Sowell' s authorit y a s a n 
economist i n debate s abou t civi l right s i s itsel f no t o n firm  ground . Sowell' s 
conspicuous tal k abou t underlyin g realitie s flounders  upo n hi s concessio n 
that statistic s solv e nothing . H e urge s u s t o fac e facts , the n fail s t o generat e 
the fact s w e ough t t o face . Toug h Lov e economic s is , i n th e end , a  cal l fo r 
African Americ a t o wriggl e mor e firmly  withi n th e gras p o f th e alread y 
formidable empir e o f unreviewabl e manageria l expertis e protecte d b y wha t 
the court s cal l th e "busines s judgmen t rule. " I n 198 6 Clarenc e Thomas , 
nearing th e en d o f hi s first  ter m a t th e EEO C an d hopin g fo r reappointment , 
objected tha t th e Griggs  rule an d relate d guideline s "forc e governmen t t o 
enter int o th e minutia e o f busines s decisions. " Ye t Thoma s himself , thre e 
years earlier—befor e question s o f reappointmen t loome d large—actuall y 
defended Griggs,  pointing ou t tha t i t require d merel y tha t jo b test s fairl y 
measure jo b performance. 2 Thomas' s opportunis m an d Sowell' s blin d defer -
ence t o manageria l expertis e ar e both , perhaps , no t th e sam e a s pursuin g 
racial justice . Indeed , i t woul d b e a  misstatemen t t o sa y tha t Sowel l ha s 
chosen betwee n th e conflictin g goal s o f racia l justic e an d managerialism . 
There is , fo r him , n o conflict . Th e goa l o f racia l justic e is , in Sowell' s world , 
simply no t a  rea l goal : "Th e battl e fo r civi l right s wa s fough t an d won—a t 
great cost—man y year s ago. . .  . The righ t t o vot e i s a  civi l right . Th e righ t 
to wi n i s not . .  . .  Everything desirabl e i s no t a  civi l right. " 

When hi s book s ar e strippe d o f thei r economist' s paraphernalia , i t i s clea r 
that Sowel l simpl y think s civi l right s ar e th e wav e o f th e past . Ye t n o 
quadratic equatio n wil l eve r establis h tha t proposition . Sowel l hold s thi s 
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view today ; h e held i t in 1983 , when h e published th e language las t cited ; an d 
he hel d i t i n 1972 , when h e publishe d Black  Education: Myths and  Tragedies.  In 
fact, Thoma s Sowel l ha s neve r not  hel d th e vie w tha t civi l right s (define d a s 
anything mor e tha n removin g th e White s Onl y an d Jude n Verbote n signs ) 
are unnecessar y an d ineffectual . 

Sowell furthe r argue s tha t th e suppose d gain s o f the civi l right s revolutio n 
were merel y th e predictabl e playin g ou t o f trends tha t predat e th e legislatio n 
of the 1960s . This furthe r clai m goe s beyon d th e usual , alread y interminable , 
war o f statistic s abou t whethe r present-da y disparitie s reflec t racism , merit , 
or othe r things . Sowel l her e multiplie s th e uncertaintie s exponentiall y b y 
casting a  cumbersome backwar d glanc e (woul d th e gain s tha t happene d hav e 
happened withou t th e law s w e passed?) . Ye t hi s expert' s certaint y is , h e 
would hav e u s believe , intact . 

Thomas Sowel l i s certainl y fre e t o believ e wha t h e will , bu t h e ough t t o 
spare u s th e rhetoric s o f realit y an d o f expertise . An d thos e wh o strongl y 
disagree wit h hi s impressionisti c hunch , tha t th e civi l right s battl e wa s wo n 
yesterday, ca n legitimatel y describ e hi m a s treacherous . H e is , in  his  own 
words, outside tha t civi l right s battle . 



5 

Tough Lov e Lawyer s 
One love . On e heart . Let' s joi n togethe r an d I'l l fee l al l right. . . . [Bu t yet ] there i s 
one questio n I' d reall y lik e to ask . I s ther e a  place fo r th e hopeles s sinne r wh o ha s 
hurt al l mankind jus t to save his own soul? 

—Robert Nest a Marley , "One Love " 

Until there' s n o longe r firs t clas s an d secon d clas s citizen s o f any natio n . . . Every -
where is war. 

—Robert Nest a Marley, "War " 

Will "One  Love"  Work  Right  Now? 

Yale la w professo r Stephe n Carte r an d Harvar d la w professo r Randal l Ken -
nedy, unlik e Shelb y Steele , d o no t see k a  someho w raceles s culture . Unlik e 
Sowell, the y d o no t see k t o displac e rac e b y a  mock-scientifi c publi c policy . 
They generall y believ e tha t i t i s bot h futil e an d undesirabl e t o mak e suc h 
attempts. The y valu e wha t Carte r call s racia l solidarity . Carte r an d Kenned y 
believe, however , tha t rac e present s th e intellectua l wit h dilemmas . Carte r 
finds aspect s o f racia l identit y potentiall y "inimica l t o th e intellectua l life " i n 
which on e ought , ideally , t o b e " a fre e thinke r wit h idea s o f [one's ] own. " 
Kennedy, too , share s thi s allegiance . H e aim s a t " a commitmen t t o trut h 
above partisa n socia l allegiances. " 

Can suc h notion s conflic t wit h commitment s t o racia l justice ? I n on e 
sense, Carte r an d Kenned y full y admit , eve n insis t upon , suc h a  conflict . 
They assum e tha t sometime s th e intellectual' s allegianc e t o trut h mus t legiti -
mately lea d he r t o voic e politicall y awkwar d conclusions . However , thu s 
framed, th e issu e i s a n eas y one . Nobody , intellectua l o r otherwise , ough t 
generally t o tel l deliberat e lie s (bu t certainly , li e to the KK K abou t wher e th e 
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fleeing Negroe s are , t o th e Germa n Nazis—pas t an d present—abou t wher e 
the Jews an d "Gypsies " are) . 

An unthinkin g refusa l t o criticiz e publi c figure s o n th e sol e basi s o f thei r 
race i s positivel y harmful . I t i s eas y t o answe r th e question , Ough t Clarenc e 
Thomas's rac e t o exemp t hi m fro m publi c criticis m b y black s wh o disagree ? 
Obviously not . Suc h automati c solidarit y worke d i n favo r o f Thomas , an d 
against importan t interests , i n Thomas' s confirmatio n hearings . Unthinkin g 
solidarity i s hardl y a n ideal . Th e interestin g debat e i s no t ove r whethe r t o 
disclose o r t o concea l criticism s o f prominent Africa n Americans . 

We ar e o n mor e interestin g groun d whe n Carte r object s t o the "ridiculou s 
proposition tha t Clarenc e Thoma s ough t t o hav e certai n views. " Contrar y t o 
Carter's unargue d suggestion , everyon e i s surel y equall y entitle d t o hav e a n 
opinion abou t wha t view s Suprem e Cour t justice s ough t t o hav e o n an y 
issue o f concern . An d i f lot s o f u s dislik e lot s o f Thomas' s views , i t i s 
sensible, no t ridiculous , t o oppos e him . Carter' s vie w tha t black s seekin g 
public office  have a  "right " migh t see m dictate d b y hi s view tha t "ope n dissen t 
is a n ac t o f loyalty. " Althoug h Carte r state s thi s vie w o f "dissent " a s a 
truism, i t surel y raise s a  question.  Is  dissen t alway s loyalty ? Is  melani n reall y 
a cart e blanche ? Is Judas defunc t i n African America ? 

The debat e surroundin g Randal l Kennedy' s "Racia l Critiques " article , i n 
which h e attacke d Negr o Cri t writings , offer s a  goo d entr y int o thi s discus -
sion. Richar d Delgado , a  Kenned y criti c an d himsel f a  targe t o f Kennedy' s 
article, correctl y rejected  the vie w tha t Kenned y ough t t o withhol d th e articl e 
from publicatio n simpl y becaus e a  grou p favore d nonpublication . However , 
Delgado decline d t o joi n i n th e vie w tha t Kenned y share s commo n groun d 
with Negr o Crits . Delgad o insiste d tha t Kenned y an d other s ar e doin g 
something ver y differen t fro m Negr o Criticism . That  suggestio n raise s th e 
interesting debat e abou t th e politica l consequence s o f associatin g onesel f 
with inherite d way s o f doin g things . I t allow s discussio n o f whethe r Julie n 
Benda's hol d o n contemporar y thinkin g ha s politica l consequences . Perhap s 
progressives wh o d o thing s i n ol d way s advanc e somethin g othe r tha n 
justice? This issu e i s lucidly defined b y Edwar d Said , near the end o f Oriental-
ism: "Th e troubl e set s i n whe n th e guil d traditio n . . . take s ove r a  schola r 
who i s no t vigilant , whos e individua l consciousnes s a s a  schola r i s no t o n 
guard agains t 'idee s recues ' al l too readil y hande d dow n i n the profession. " 

Carter object s tha t thos e wh o labe l hi m a  "BLAC K NEOCONSERVA -
TIVE" (hi s capitalization ) enforc e a  "denia l o f hi s righ t t o think. " Overab -
sorption i n label s i s certainl y alway s unhelpful , henc e m y ow n emphasi s o n 
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the differen t view s eve n within  the Toug h Lov e Crowd . Nevertheless , Car -
ter's objectio n i s har d t o understand . I f som e ar e heatedl y resistin g Julie n 
Benda whil e other s ar e shorin g hi m up , w e hav e a t leas t tw o incompatibl e 
projects. Carter' s righ t t o thin k i s not i n question ; wh y shoul d anyone' s righ t 
to censur e b e les s secure ? Randal l Kenned y himself , abl y debunkin g th e 
invented specte r o f "politica l correctness " o n universit y campuses , ha s de -
fended ever y community' s righ t t o "mobiliz e opinion. " Ye t Kennedy , too , 
laments—when hi s ow n ox , th e "Racia l Critiques " article , stand s t o b e 
gored—that "disagreemen t become s attac k an d dissen t become s betrayal. " 

Kennedy's complain t her e i s har d t o understand . Kenned y avowedl y 
endorses a n idea l o f impersona l lega l wor k tha t i s irreconcilabl e wit h Negr o 
Criticism. Unles s on e start s b y assumin g tha t lega l disput e i s a  kin d o f 
gentleman's disagreemen t (wha t Delgad o ha s calle d a n "elaborat e minuet") , 
it i s har d t o se e ho w on e reache s th e conclusion , suggeste d b y some , tha t 
respectful disagreemen t rathe r tha n ferociou s ideologica l struggl e i s the idea l 
picture o f scholarly engagement . 

Those, then , ar e th e stakes . O n on e sid e ar e th e doubter s o f th e guild , 
who insis t tha t la w school s updat e thei r ideal s an d gea r u p fo r justic e i n th e 
world. O n th e othe r ar e unreconstructe d scholars , hewin g ol d woo d i n 
Benda's way . Th e deficiencie s o f Benda' s guil d ar e widely conceded . Writin g 
in 198 9 (the yea r tha t Kennedy' s "Racia l Critiques " piece appeared) , Andre w 
Ross coul d tak e i t a s axiomati c tha t th e "clai m o f disintereste d loyalt y t o a 
higher, objectiv e cod e o f trut h is , o f course , th e oldes t an d mos t expedien t 
disguise fo r th e interest s o f th e powerful." x Ye t Randal l Kenned y endorse s 
just suc h a n idea l i n th e caus e o f racia l justice . Similarly , Stephe n Carter , 
quoting Kennet h Clark , endorse s th e vie w that , i n weight y matters , th e 
hordes mus t b e kep t a t bay : "  'Literalistic egalitarianism , appropriat e an d 
relevant t o problem s o f political an d socia l life , canno t b e permitted t o invad e 
and dominat e th e crucia l area s o f the intellect , aesthetics , and ethics. ' " 

Carter neve r pause s t o conside r whethe r socia l equalit y an d elitis t knowl -
edge productio n migh t conflict.  H e entirel y ignore s wha t i s arguabl y th e 
single mos t influentia l stran d o f contemporar y thought : th e insistenc e tha t 
knowledge an d powe r ar e inseparable . Whe n Carte r say s tha t " a commit -
ment t o a n inclusionar y politic s bear s n o necessar y relatio n t o a  judgmen t 
about wha t i s good an d righ t an d wha t i s bad an d wrong, " h e seems unawar e 
that thi s i s a  tendentiou s an d arguabl y absur d statement . Certainly , Carte r i s 
at bes t raisin g a  question  (is  a n inclusionar y politic s compatibl e wit h en -
trenched intellectua l tastes? ) rathe r tha n announcin g a  truth . T o detec t suc h 
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issues, Carte r nee d g o n o furthe r tha n th e epigrap h o f Miche l Foucault' s 
Language, Counter-Memory,  Practice: 

Thought i s n o longe r theoretical . A s soo n a s i t function s i t offend s o r reconciles , 
attracts o r repels , breaks , dissociates , unite s o r reunites ; i t canno t hel p bu t liberat e 
and enslave. Even before prescribing , suggesting a  future, sayin g what must be done, 
even befor e exhortin g o r merel y soundin g a n alarm , thought , a t th e leve l o f it s 
existence, in its very dawning, is itself an action—a perilou s act . 

When Carte r call s fo r cal m voice s an d commo n caus e h e i s unawar e (o r 
pretends t o b e unaware ) tha t t o hee d hi s cal l i s t o han d hi m victory . I t i s 
Carter wh o i s unintereste d i n question s abou t th e inherite d mod e o f lega l 
scholarship; i t i s critica l rac e theorist s wh o wan t t o rais e thos e questions . I n 
one o f th e mor e significan t o f hi s la w revie w articles , "Th e Righ t Question s 
in th e Creatio n o f Constitutiona l Meaning, " Carte r notes , wit h rea l o r 
feigned perplexity , tha t "critica l analysi s withou t a n accompanyin g denuncia -
tion i s a n ar t for m tha t barel y ha s a  plac e an y longe r i n lega l scholarship. " 
Carter object s t o wha t h e see s a s a n unfortunat e tendenc y fo r constitutiona l 
theorists t o castigat e eac h othe r fo r addressin g wron g questions . Carte r 
argues tha t every  question i s i n som e sens e a  "righ t question, " includin g th e 
old question s tha t traditiona l lawyer s hav e alway s asked . Carte r her e enter s 
the tediou s rhetori c o f pluralism , whic h ha s reduce d muc h o f America n 
critical practic e t o th e exac t opposit e o f a  critical  practice an d ha s mad e s o 
many American intellectual s unthreatenin g embellisher s o f the existing order . 
Carter's entir e constitutiona l theor y proceed s o n th e fran k an d debatabl e 
assumption tha t thing s wil l alway s "muddl e on " prett y muc h a s the y are . 
Carter's cal l fo r th e compatibilit y o f everything , hi s cal l fo r commo n caus e 
despite hi s ow n complacencies , i s quietly oppressive. 2 

Is Judas Defunct  in  Law? 

The existin g criticis m o f Carte r an d Kenned y mostl y take s part s o f thei r 
work i n isolation . Thi s grant s th e Tough s a n unfai r advantage . I t set s th e 
debate i n narro w term s an d allow s the m t o pos e a s courageou s dissentin g 
truth teller s o n particula r singl e issue s ("Yo u mea n a  blac k ma n can' t hav e 
doubts abou t affirmativ e action?" ; "Yo u mea n a  blac k ma n can' t chas e 
scholarly merit?") . Ye t th e specifi c problem s wit h Kennedy' s "Racia l Cri -
tiques" an d Carter' s Reflections  reflec t broader , dispositiona l flaws  i n Ken -
nedy's entir e oeuvre , i n al l o f Carter' s writing . Their  progressive intentions  fall 

flat in  practice because they adhere to ideals of intellectual untetheredness. 
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A good exampl e i s Kennedy's articl e on the deat h penalt y cas e of McClesky 
v. Kemp. 3 Thi s articl e i s frequentl y cite d a s a  wor k tha t emphasize s th e 
American crimina l justic e system' s systemati c undervaluatio n o f blac k vic -
tims o f crime . That conventiona l readin g i s an importan t par t o f the messag e 
of Kennedy' s McClesky  piece , bu t i t i s no t th e whol e story . Kennedy' s articl e 
deserves close r attentio n becaus e it s ostensible progressivis m i s paper thin . 

Kennedy's racial-justic e concern s i n McCleshey  disappea r i n a  mis t o f 
unfetteredness. Kenned y refuse s t o b e boun d b y th e "orthodox"-progressiv e 
view tha t th e deat h penalt y ough t t o b e abolished . H e instea d announce s 
that hi s analysi s "doe s no t procee d fro m abolitionis t premises. " Kennedy' s 
rejection o f abolitionis m i s muc h mor e tha n th e usua l lawyer' s tactic , pre -
senting argument s i n th e alternative . Kenned y present s hi s rejectio n o f 
abolitionism a s hi s considere d opinion . H e note s tha t "deat h penalt y aboli -
tionists hav e argue d movingl y tha t capita l punishmen t i s wron g i n principl e 
and viciou s i n practic e inasmuc h a s it s administratio n reflect s th e pervasiv e 
racial an d economi c injustice s o f American society. " 

He continues , "Althoug h I  conced e th e power s [sic]  of these arguments , I 
am no t a n abolitionist . I n m y view , consideration s o f deterrence an d retribu -
tion sometime s justif y condemnin g criminal s t o death. " 

This i s thus a  "considered" opinio n i n the sens e tha t Kenned y ha s adopte d 
it a s hi s ow n view , no t simpl y fo r th e sak e o f argument . Yet , i n a  mor e 
important sense , i t i s exactl y w/zconsidered . Kenned y mad e no t th e slightes t 
attempt t o engag e th e argument s i n favo r o f abolition . H e entirel y ignore d 
the Jesuitica l standard s o f academi c metho d tha t h e elsewher e too k u p i n 
order ostensibl y t o tes t Negr o Crits . Fa r fro m assessin g an d rejectin g th e 
racial justic e argument s fo r abolitionism , Kenned y simpl y asserte d a  peculia r 
and someho w "intellectual " freedo m t o adopt , a s a n ac t o f ra w power , th e 
opposite view . 

Kennedy proceede d i n a  similarl y untethere d fashio n whe n h e face d a 
specific an d centra l tene t o f abolitionism , th e death-is-differen t distinction . 
Death-is-different advocate s urge , first,  tha t n o politica l entit y eve r ha s th e 
authority t o tak e a  citizen' s life . I n analog y wit h law s agains t suicid e pacts , 
they argu e tha t a  citize n lack s th e powe r eve r t o consen t t o a  socia l contrac t 
in whic h he r lif e i s par t o f th e bargain . Les s abstractly , opponent s o f deat h 
argue tha t eve n i f th e stat e can , i n theory , impos e thi s ultimat e sanction , 
death ca n nevertheles s hav e n o plac e i n a  worl d o f raciall y skewe d an d 
fallible crimina l justic e systems , becaus e deat h ca n neve r b e undone . Whil e 
one wh o i s wrongl y imprisone d ca n b e superficiall y compensate d b y a n 
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award o f mone y damages , a  corps e canno t b e revivified . W e haven' t ye t 
institutionalized th e fabl e o f Lazarus . 

Rejecting thi s distinctio n betwee n deat h an d othe r crimina l sanctions , 
Kennedy simpl y announced , withou t explanation , tha t h e "see s th e deat h 
penalty a s par t o f a  continuum o f punishments rathe r tha n a  unique phenom -
enon occupyin g a  wholl y differen t mora l plane. " Ye t thi s "seeing " doe s no t 
easily resembl e thinking . Kennedy' s unfetterednes s operate s mor e lik e a 
backhoe tha n a  ballerina . 

With thi s bulldozere d rejectio n o f th e death-is-differen t distinction , Ken -
nedy apparentl y intend s t o clea r a  pat h fo r race-consciou s administratio n o f 
the deat h penalty . Awar e tha t rac e consciousnes s i s use d i n lot s o f context s 
outside tha t o f th e deat h penalty , Kenned y realize s tha t i f deat h i s no t 
different fro m thos e contexts , those context s ar e precedent s fo r a  progressiv e 
race consciousnes s i n death-penalt y administration . Thi s sound s lik e i t migh t 
redeem Kennedy' s argument , unti l on e look s closer . Kenned y i s no t merel y 
or a t al l concerne d t o avoi d th e fallibl e justic e system' s impositio n o f deat h 
sentences o n blac k convicts . Kenned y instea d announce s tha t "th e pligh t o f 
convicted murderers " i s no t hi s priority . H e instea d advance s a  remarkabl e 
proposal that , h e acknowledges , "migh t mov e som e blac k criminal s close r t o 
the gas chamber. " Th e remarkabl e proposa l i s meant t o repai r the undervalu -
ation o f blac k victim s b y th e crimina l justic e system . "Undervaluation, " i n 
this context , mean s tha t convicte d killer s o f black s ar e les s frequentl y sen -
tenced t o death , regardles s o f th e rac e o f the perpetrator . Kenned y propose s 
that thi s proble m migh t b e solve d b y th e executio n o f mor e o f thos e con -
victed o f killin g blac k victims . Sinc e som e o f thos e accuse d o f killin g black s 
are themselve s black , ful l acknowledgmen t o f th e valu e o f blac k victim s 
might mea n killin g mor e black s convicts . 

The widel y acknowledge d fallibilit y o f th e crimina l justic e syste m simpl y 
disappears i n Kennedy' s analysis . Kenned y simpl y assume s tha t bein g a 
"convicted murderer " i s th e sam e a s actuall y havin g murdere d someone . I n 
fact th e Suprem e Cour t ha s recentl y take n judicia l notic e tha t Americ a ha s 
executed a t leas t twenty-thre e demonstrabl y innocen t person s durin g thi s 
century, th e las t a s recentl y a s 1984. 4 Kennedy' s analysi s i s no t tethere d b y 
such concerns . 

But perhap s ther e i s yet a  way t o salvag e Kennedy' s racial-justic e creden -
tials. Kenned y say s h e i s disregardin g th e pligh t o f accuse d Negroe s th e 
better t o serve decent , law-abiding Negroes . Unfortunately, Kennedy' s cham -
pioning o f Negro communit y interest s itsel f collapses upo n examination . 
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Kennedy chos e t o portra y hi s antiabolitionis m i n a  "communit y oriente d 
fashion." Kenned y suggeste d tha t abolitionis t influenc e withi n th e NAAC P 
Legal Defens e Fun d (LDF ) ma y hav e diverte d th e L D P s energie s fro m 
pursuing th e tru e interest s o f the black community . H e postures , then , a s ou r 
hero. Th e racial-justic e concer n tha t capture s Kennedy' s attentio n i s a n 
"inequality i n th e provisio n o f a  publi c good. " Bu t th e publi c goo d i n 
question i s a n astonishin g one . Kenned y elucidates : "Wherea s othe r [equa l 
protection] case s have involve d th e raciall y unequa l provisio n o f street lights , 
sidewalks an d sewers , McClesky involve s racia l inequalit y i n th e provisio n o f 
a peculia r sor t o f public good—capita l sentencing. " 

Kennedy sense s tha t i n orde r t o validat e hi s peculia r publi c goo d h e ha s 
finally t o tethe r himsel f somewhere : " I recogniz e tha t i n speakin g i n terms o f 
group right s I  a m takin g side s i n a  controversia l debat e ove r th e legitimac y 
of grou p right s a s distinc t fro m th e mor e familia r conceptio n o f individua l 
rights."5 

Yet, despit e hi s awarenes s o f th e trickines s o f thi s issue , Kennedy' s 
discussion o f why th e deat h penalt y i s a  public good t o th e blac k communit y 
consists o f tw o bafflin g sentence s suppresse d i n a  footnote : "Tha t a  larg e 
sector o f th e populatio n view s capita l punishmen t a s a  valuabl e publi c 
policy i s beyon d dispute . Thirty-seve n state s currentl y authoriz e capita l 
punishment, an d thirty-thre e hav e actuall y carrie d ou t deat h penaltie s sinc e 
1976."6 

This breez y conclusio n tha t th e thin g i s good fo r Negroe s simpl y becaus e 
"a larg e sector " o f th e genera l populatio n evidentl y enjoy s i t ough t t o 
unsettle eve n th e mos t indolen t o f progressiv e minds . Ye t th e flaws  i n thi s 
argument no t onl y escap e Kennedy' s energie s bu t als o surviv e Kennedy' s 
explicit acknowledgment , i n thi s ver y article , tha t "oppositio n t o th e deat h 
penalty i s mor e prevalen t amon g black s tha n whites" ; tha t "th e disparit y i n 
views betwee n black s an d white s o n th e deat h penalt y ha s bee n increasing" ; 
and tha t " a relativel y larg e percentag e o f black s favo r abolishin g th e deat h 
penalty."7 I n hi s subsequen t "Racia l Critiques " piece , where hi s centra l (an d 
reformulated) intentio n wa s t o debun k wha t h e ha d b y the n com e t o se e a s 
the excessiv e currenc y o f grou p claims , Kenned y nevertheles s fel t oblige d t o 
give groun d o n thi s issue , concedin g tha t "Negroe s ar e mor e likel y tha n 
whites t o oppos e capita l punishment. " Kenned y actuall y cited , i n th e 
McClesky articl e itself , a  Harri s pol l showin g tha t a  majorit y o f black s (5 2 
percent) wan t th e thin g abolished . Th e sam e poll , a s cite d b y Kennedy , 
showed tha t a  majorit y o f white s (6 7 percent ) wan t t o kee p th e deat h 
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penalty. Kenned y expressl y referred , agai n i n the McClesky piec e itself , t o the 
role tha t "majoritaria n politics " an d blac k politica l weaknes s pla y i n death -
penalty issues . Yet  Kennedy uncritically  adopted the majoritarian evaluation of the 
death penalty as  a "public  good? Thi s i s scary heroism . Indeed , i f this i s not an 
intellectual betraya l o f black interests , i t is unclear wha t coul d eve r qualif y a s 
such. Derric k Bell' s widel y dismisse d remar k tha t "th e caus e o f diversit y i s 
not serve d b y someon e wh o look s blac k an d think s white " her e assume s 
renewed significance . Th e issu e i s no t a n inne r ethni c tingling . Anthon y 
Appiah's In  My  Father's  House  make s i t ver y har d fo r opponent s o f Negr o 
Criticism t o pain t it s claim s a s crud e form s o f biologica l determinism . A s 
Appiah argues , "Th e existenc e o f racis m doe s no t requir e th e existenc e o f 
races." Likewise , th e legitimac y an d usefulnes s o f remedie s intende d t o 
address racis m nee d no t wai t upo n "proof " tha t race , someho w defined , 
somehow exists . The autho r o f the book i n your hand s writes , fo r now , as a 
"Negro Crit, " whic h hardl y erase s th e Malayal i heritag e o f hi s mother' s 
house, i n souther n India . Th e boo k i n you r hand s righ t no w endorse s on e 
Frenchman (Miche l Foucault ) whil e resistin g anothe r (Julie n Benda ) wh o in 
turn ha s the Tough Lov e Crow d i n hi s grip . The book invoke s a n Irishma n 
(James Joyce ) t o answe r a  suburba n California n Englis h professo r (Shelb y 
Steele). Moreover , followin g th e simplisti c biologica l compas s tha t Appia h 
has attempte d t o discredit , man y continu e t o cal l thi s Wes t Coas t professo r 
black, despit e hi s ow n advocac y an d lifestyl e o f "passionat e racelessness " 
and o f a "deracinated" America . 

The issue , then , i s not som e ethni c innateness , bu t rathe r tetherednes s t o 
interests outsid e law' s walls . An d thi s tetheredness , i n turn , i s no t t o som e 
homogeneous an d monocultura l blac k constituency . Rather , tetherednes s 
reflects itsel f i n resistanc e t o th e quietl y oppressiv e protocol s withi n law' s 
walls. On e nee d no t wait upo n a n authoritativ e accoun t o f African America n 
interests i n orde r t o questio n th e innumerabl e practices , withi n la w schools , 
that serv e th e powerfu l rathe r tha n th e dispossessed . Thi s crucia l teth -
eredness i s not advanced b y Negroes , steepe d i n Benda's school , who see law 
as a  sit e o f insula r musin g an d intellectua l diversion . An d th e latte r i s th e 
choice Kenned y made . In McClesky, Kennedy' s makeove r o f Negro abolition -
ism a s its opposite permitte d a  number o f snazzy analytica l moves . Undoubt -
edly, analogizin g th e deat h penalt y t o stree t light s an d t o drain s contain s 
exactly th e righ t balanc e o f provocation an d irrelevance t o satisf y prevailin g 
scholarly norms . 

Despite quic k mentio n o f th e complexit y o f claim s o f grou p interest , 
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Kennedy's analysi s o f tha t intractabl e issu e neve r get s a t al l sophisticated , 
despite the fact that  his  entire analysis depends  on an asserted  grounding in "commu-
nity interests"  An d thi s i s n o accident . Takin g th e problem s o f grou p interes t 
seriously woul d hav e rendere d Kennedy' s analysi s impossible . H e woul d 
have been force d t o writ e a  very differen t article , with tim e spen t establishin g 
his premis e (tha t deat h i s a  publi c goo d fro m a  Negr o communit y perspec -
tive) rathe r tha n arguin g fro m it . Kenned y refuse d t o d o tha t kin d o f har d 
work. 

There are , then , rea l limit s t o th e ide a tha t Negr o Crit s an d th e Toug h 
Love lawyer s shar e commo n goal s o f racia l justice . Th e tw o school s diffe r 
vigorously ove r wha t th e wor k o f lawyer s ough t t o be . Thi s centra l differ -
ence ove r th e natur e o f lega l wor k wa s clea r i n th e publi c debat e ove r 
Kennedy's "Racia l Critiques " piece . Kennedy proceede d a s i f in ignoranc e o f 
Tray Elli s an d th e "Ne w Blac k Aesthetic. " Thi s project , a s summarize d b y 
Professor Henr y Loui s Gates , Jr. , "take s th e blacknes s o f th e cultur e fo r 
granted" an d write s wit h a  new self-assuranc e "b y assumin g [blackness ] a s a 
legitimate ground s fo r th e creatio n o f art." 8 Whil e Negr o Cri t lawyer s hav e 
set abou t renderin g rac e i n tha t ne w way , Kenned y woul d detai n u s wit h a 
pedantic danc e o f proof s an d evidence . Ironically , i n a  suppose d attac k o n 
stereotypes, Kenned y assume s tha t Negr o Crit s ar e attemptin g a  "substan -
tive definitio n o f blackness " tha t woul d hav e t o withstan d som e proces s o f 
mock-scientific "testing. " Conversely , i n Patrici a Williams' s respons e t o 
Kennedy, th e centralit y o f the nonstereotypica l ne w blac k aestheti c i n Negr o 
Crit la w i s unmissable : 

[Kennedy's] articl e i s a representative response fro m th e academy to new black voices. 
He i s saying , "Prov e tha t racis m exists. " I'm not  going to  do that. I tak e America n 
history as a given, and work with the results.9 (Emphasis added ) 

The definitio n o f lega l wor k i s thu s a t th e hear t o f th e debate , ye t 
Kennedy's impersona l intellectua l idea l i s no t presente d a s a  debatabl e one . 
It i s presente d a s a  given,  a s i s Carter' s pursui t o f universalize d standards . 
The cal l fo r commo n caus e wit h th e Toughs i s a cal l to abandon ou r refusals , 
while th e Toug h Lov e lawyer s kee p thei r own . Th e Toug h rhetori c o f 
common groun d i s a  synonym fo r surrender . 

The Slipperiness  of  Common  Ground 

Despite thei r obviousl y stron g politica l differences , Stephe n Carte r con -
fesses, i n hi s Reflections,  to a  "daydream " tha t on e da y Thoma s Sowel l an d 
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Derrick Bel l migh t shak e hand s acros s a  conferenc e table . Thi s charme d 
aspiration is , ironically , a  for m o f th e sam e si n tha t Carte r ostensibl y ad -
dresses throughou t Reflections:  the si n o f stereotyping . Profoun d disagree -
ment is , i n Carter' s daydream , happil y remedie d b y share d brownness . Car -
ter's celebratio n o f black diversit y ha s roo m i n it s rainbo w fo r ever y for m o f 
life excep t th e blac k perso n wh o i s ba d fo r othe r blac k people . I f melani n 
really work s i n thi s way , lik e teflo n agains t claim s o f racism , the n Ronal d 
Reagan wa s surel y right , a s Stephen Carte r reports , to see k Thomas Sowell' s 
services afte r winnin g th e 198 0 election . An d Reaga n an d Bus h wer e bot h 
right t o creat e Clarenc e Thomas . In an  enormous paradox, the  Tough Love Crowd 
begins by posturing as  heroic  dissenters and  ends  by  claiming  nothing less  than the 
right, single-handedly and  assisted  by the  rhetoric  of  "common  ground," to  redefine 
African American political interests.  Stephen Carter , lik e Julie n Benda , first  de -
clares tha t "jus t a s I  den y th e righ t o f th e grou p (o r an y o f it s members ) t o 
tell m e wha t t o think , I  den y th e righ t o f th e grou p (o r an y o f it s members ) 
to decid e fo r m e whethe r expressin g m y view s wil l d o har m o r good. " 

Despite concedin g tha t hi s opponents , too , rejec t grou p vetoes , Carte r 
persists i n callin g thos e opponent s "would-b e silencers. " Take n wit h hi s 
embrace o f racia l solidarit y an d wit h hi s expres s desir e not  to b e considere d a 
dissenter (" I don' t eve n wan t t o b e know n a s a  dissenter") , Carter' s attac k 
on th e suppose d silencer s begin s t o look , paradoxically , lik e a  powe r gra b 
that woul d itsel f silenc e mas s oppositio n t o Toughs . Carter' s ple a fo r com -
mon groun d suddenl y resemble s somethin g wit h tentacles . 

Carter's objectio n t o th e silencers , alarmingly , extend s wel l beyon d a 
defense o f hi s righ t t o hol d hi s ow n views , unharassed . Carte r objects , unde r 
the rubri c o f "silencing, " t o th e grou p movin g a s a  grou p t o tak e politica l 
action agains t blac k politica l appointee s wh o hol d view s tha t th e grou p 
opposes. H e lament s th e fac t tha t "ther e wa s a  momen t whe n i t appeare d 
that Clarenc e Thomas , a  blac k lawyer , migh t lose  a judgeship becaus e o f hi s 
vigorous dissent s fro m th e mainstrea m civi l right s program. " (Carter , writ -
ing befor e th e Suprem e Cour t nomination , refer s her e t o a n earlie r Thoma s 
nomination t o th e Cour t o f Appeal s fo r th e Distric t o f Columbia) . Carte r 
here attempt s t o transform , withou t argument , th e ver y concep t o f " a judge -
ship." Hi s languag e quietl y recast s federa l appeal s cour t post s awa y fro m 
what the y ar e (site s o f politica l power ) an d towar d wha t the y ar e not : earne d 
private o r professiona l distinction s t o whic h individua l black s hav e a  caree r 
entitlement, properl y beyon d grou p interference . Carter' s argument s tha t 
judges ar e ideall y no t politica l actor s ar e deal t wit h below. What's interestin g 
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here i s hi s attemp t t o ge t aroun d th e weaknes s o f thos e argument s b y 
appealing t o a n invente d righ t o f dissent . Carter's  "right  to dissent"  conjures  a 
Tough entitlement  to power, immune from those  with the power to stop the Toughs  in 
their tracks. 

Carter's mode l o f judgeships a s professiona l achievement s i s carrie d eve n 
further whe n h e argue s tha t fo r civi l right s group s t o hav e oppose d Thoma s 
more strongl y tha n the y di d white s wit h simila r politica l view s woul d hav e 
been "revers e discrimination. " I n thi s ne w objection , overtl y appealin g t o a n 
employment la w concept , a  judge' s powe r become s Thomas' s entitlement . 
Carter's "revers e discrimination " clai m woul d b e sufficientl y distractin g eve n 
within it s usual labo r la w parameters . Outsid e thos e parameters , the difficult -
ies multiply . W e easil y recognize , fo r instance , bot h tha t Justic e Ginsber g i s 
a talente d individua l and  tha t sh e filled  th e Court' s too-long-vacan t "Jewis h 
Seat" (a s i t wa s widel y describe d i n th e press) . Moreover , then-Presiden t 
Bush's clai m tha t Thoma s wa s chose n regardles s o f rac e wa s widel y ridi -
culed. An d w e kno w Thoma s filled  Thurgoo d Marshall' s seat . I n thi s settin g 
it i s hardl y fancifu l t o sa y that , bu t fo r Thomas' s presenc e o n th e Court , th e 
political pressur e fo r a n Africa n America n nomine e woul d b e irresistible . S o 
the proces s Carte r describe s (mor e aggressiv e blac k collectiv e oppositio n 
toward a  black neoco n tha n a  white nomine e lik e Souter ) i s entirely rational . 
Racial representatio n i s already , i n practice , a  legitimat e par t o f thinkin g 
about th e Suprem e Court . 

Carter's unfortunat e assumptio n tha t nominee s ar e entitle d t o judgeship s 
reappeared, wri t large , i n th e Clarenc e Thoma s Suprem e Cour t nominatio n 
itself. Durin g th e hearing s th e Senat e Judiciar y Committe e assume d tha t 
Thomas wa s "innocen t unti l prove n guilty " o f Anit a Hill' s disclosures . Ye t 
that lega l standar d is , a s other s hav e observed , irrelevan t sinc e th e proceed -
ings wer e no t a  crimina l tria l an d th e Senate' s tas k wa s t o asses s whethe r 
Thomas ha d th e exalte d fitness  fo r th e Court , no t whethe r h e coul d sustai n a 
plea o f "no t proven " i n the fac e o f Hill' s disclosures . 

Moreover, th e Senate' s adoptio n o f a n entitlement-base d mode l (an d 
Carter's laps e int o suc h a  mode l i n defendin g Thoma s a s t o th e earlie r 
hearings) contradict s Carter' s ow n considere d vie w o f th e appropriat e con -
firmation process . Carte r ha s himsel f writte n tha t Senat e participatio n i n th e 
confirmation proces s ough t t o b e mor e tha n a  "resum e review. " Th e Senat e 
ought als o t o rejec t th e too-demandin g rol e o f inquir y int o a  nominee' s 
judicial philosoph y (whic h Carte r think s i s beyon d th e senators ' compe -
tence). Th e senator s ough t instead , Carte r says , t o confin e themselve s t o 
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probing a  nominee' s "backgroun d mora l visio n an d degre e o f mora l reflec -
tiveness." Moreover , whil e a  tes t o f simpl e "mora l vision " woul d b e suffi -
ciently unfathomabl e (it s onl y determinat e consequenc e i s t o depriv e mas s 
Negro oppositio n o f it s legitimacy) , Carte r als o want s t o exclud e wha t 
he consider s mer e mino r transgression s an d mer e personalizatio n o f th e 
confirmation process . Carter' s tes t i s designed t o ensur e tha t th e righ t sor t o f 
"moral philosophers " si t o n th e Court . Let' s observ e ho w Carter' s test , 
designed t o sif t mer e trivialitie s fro m trul y revelator y mora l flaws,  worke d i n 
the Hill-Thoma s affair . 

Carter publicl y spok e u p fo r Anit a Hill' s integrit y whe n he r disclosure s 
hit th e news . H e sai d that , a s he r persona l friend , h e di d no t doub t tha t he r 
disclosures wer e accurate . H e wrot e a n articl e defendin g Hill' s integrity . 
Surely, then , Thoma s faile d Carter' s mora l visio n thing ? Wrong . Carter' s 
public intervention, i n the Houston Chronicle,  wa s headline d "Bot h th e Accuse r 
and th e Accuse d Ar e Tw o Ver y Fin e People. " Carte r neve r onc e argue d tha t 
Thomas ough t t o b e denie d confirmatio n (whethe r fo r wan t o f credentials , 
judicial philosophy , o r failure s o f mora l vision) . Ye t Carte r credite d Hill' s 
story. Carte r faulte d th e attack s o n Hil l b y Thoma s an d hi s supporters . An d 
Carter regrette d tha t Thoma s faile d t o com e fort h wit h "statesmanlik e 
words" o f apology. Al l thi s notwithstanding , Carte r di d no t oppos e Thomas . 
Rather, h e praise d Thoma s a s one o f "tw o ver y fine  people " ("fine " i s surel y 
now th e 1990s ' least-coveted accolade) . Carter' s tes t i s not onl y unpersuasiv e 
legal scholarshi p an d unworkabl e lega l practice ; i t i s als o a  Cakewalk . This i s 
especially problemati c since , o n Carter' s view , th e onl y othe r possibl e chec k 
(group mobilizatio n agains t neoco n nominees ) i s declared tabo o a s a  form o f 
"silencing." Carte r rituall y invoke s morall y charge d example s o f peopl e 
subjected t o hideou s abus e an d drumme d ou t o f academi c settings . Fa r les s 
prominent i n Carter' s analysis , however , i s the complet e irrelevanc e o f thes e 
morally charge d scenario s t o ostensibl e dissenter s lik e himself . The  Tough 
Love Crowd  is flightless. The y ar e th e exac t opposit e o f victims . Speakin g a s i f 
for a n oppresse d group , Carte r opines , "Ou r nee d fo r thes e free-thinkin g 
dissenters ma y prov e t o b e greate r tha n thei r nee d fo r us . The blac k conser -
vatives .  . . ar e quit e comfortabl e i n thei r tenure d academi c position s an d 
other posts , whic h is , afte r all , wha t academi c sinecure s ar e for." 10 (Note , i n 
passing, Carter' s Bendaresqu e formulatio n o f wha t academi c post s "are " 
for.) 

Carter's us e o f th e inclusiv e pronou n ("ou r need" ) doe s no t concea l th e 
fact tha t thi s veile d threa t i s hi s own . H e ma y b e besieged , bu t hi s bushel s 
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are full , hi s powde r i s dry , an d h e wil l outlas t us . "Silencing " nevertheles s 
remains, despit e it s complet e irrelevanc e t o himsel f an d th e Toug h Lov e 
Crowd, a  conspicuou s them e o f Carter' s Reflections.  O f th e book' s nin e 
chapters, on e i s called "Silencin g Dissent, " anothe r "O n Contentin g Onesel f 
with Silence, " an d a  third "Silencin g Doubt. " Almos t ever y pag e o f Carter' s 
book i s shadowe d b y th e imminen t doo r knocking s o f a n eeri e though t 
police. Th e sympatheti c reade r migh t assum e tha t Carte r i s o n th e verg e o f 
turning i n hi s quill . Bu t no : "Despit e th e nam e callin g o f thei r critics , the y 
[i.e., th e blac k conservatives ] wil l no t b e silenced. " Despit e hi s us e o f a 
distancing pronou n ("they " won' t b e silenced ) it' s clearl y Carte r struttin g 
here. An d whil e h e foreve r urge s th e res t o f u s t o fac e u p t o Toug h 
professional competition , Carter' s rhetori c o f silencin g i s itsel f a  retrea t fro m 
robust an d legitimat e debat e o f th e difference s tha t separat e hi m an d hi s 
critics. Continuin g i n thi s vein , Carte r repeatedl y warn s u s no t t o "alienat e 
some o f th e bes t mind s w e have." 11 Thi s ne w phras e ("bes t minds" ) no w 
implies no t onl y tha t ther e i s a  commo n caus e (whic h itsel f need s argument , 
unless pigmentatio n i s enough ) bu t als o tha t Carte r an d hi s Crow d hav e 
smart solution s tha t elud e th e res t o f us . Thi s argumen t i s no t onl y self -
aggrandizing but—Carte r seem s unaware—als o a  politica l dea d horse . Th e 
idea tha t "competence " solve s politica l problem s wher e "ideology " fail s wa s 
the centra l plan k o f th e unmemorabl e Democrati c presidentia l campaig n o f 
1988. Moreover , th e Toug h Lov e Crowd' s insufficientl y challenge d declara -
tions o f analytica l prowes s ar e overblown . 

Just How  Clever  Is Tough  Love  Lawyering? 

Stephen Carter , i n hi s Reflections  and elsewhere , speak s approvingl y o f Ran -
dall Kennedy' s "Racia l Critiques " piece , concurrin g i n it s substanc e an d 
defending it s autho r fro m wha t Carte r think s ar e unjustified  and unwise  be -
trayal claims . Assessmen t o f th e first  complain t ("unjustified" ) i s alread y 
underway i n th e for m o f th e argument s agains t commo n ground . Tim e no w 
to addres s Carter' s ne w claim—tha t Africa n Americ a stand s t o los e throug h 
alienating fine  minds . Carte r an d Kenned y hav e a  share d agenda : stabl e 
standards o f intellectua l excellence . Thes e standards , the y say , ar e besiege d 
by Negr o Crit s an d othe r vulgarian s wh o woul d abolis h valuabl e notion s o f 
meritorious scholarship . So , le t u s tes t th e stabl e excellence s o f Kennedy' s 
own attemp t t o sho w th e faile d excellence s o f th e Negr o Crit s i n "Racia l 
Critiques o f Legal Academia. " 
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At a  pivota l tur n i n hi s controversia l attac k o n Negr o Crit s Mar i Matsuda , 
Derrick Bell , an d Richar d Delgado , Kenned y announce s wha t i s unquestion -
ably th e cornerston e o f hi s critique . Withou t it , hi s entir e meritocracy-base d 
attack o n th e Negro Crit s woul d b e groundless. In this ke y passage , Kenned y 
states hi s allegianc e t o a 

widely accepted idea l of scholarly procedure [that ] reflects values at the heart of what 
Robert K . Merton describe s as "the ethos of modern science. " One of these values is 
universalism, whic h refer s t o "th e cano n tha t trut h claim s ar e t o b e subjecte d t o 
preestablished impersonal criteria." A  related valu e i s disinterestedness, meanin g a  com-
mitment to truth above partisan socia l allegiances.12 (Emphasis in Merton's original ) 

Robert Merton' s Social  Theory  and  Social  Structure  i s a  rathe r bi g book , 
evidently sometime s unwieldy . Merto n carefull y an d separatel y discusse s 
what h e consider s th e ver y differen t pursuit s o f scientifi c an d o f nonscientifi c 
knowledge. I n hi s discussio n o f knowledg e outsid e th e physica l sciences , 
Merton expressly  denie s wha t Kenned y her e take s hi m t o assert : Merto n 
denies bot h th e possibilit y an d th e usefulnes s o f seekin g trut h outsid e o f 
partisan socia l allegiances . Merton explicitl y debunk s th e ide a tha t a  disinter -
ested o r "Outsider " perspectiv e "ha s monopolisti c o r privilege d acces s t o 
social truth. " Merto n instea d insists , soundin g rathe r lik e th e Negr o Crit s 
Kennedy want s t o attack , tha t bot h th e Outside r an d th e Inside r hav e 
a distinctive and interactiv e role s i n th e proces s o f truth-seeking" 13 (emphasi s 
added). Merton' s argumen t i s thu s a  ringin g endorsement  of the  inclusio n o f 
"Outsiders"—Merton's word—i n th e lega l academy . Ho w else , indeed , 
could Merton' s preferre d interactiv e idea l unfold ? 

Furthermore, disastrousl y fo r Kennedy , Merton' s argumen t i s a  resound -
ing an d express  rejection o f the ide a tha t Insider s shoul d stri p bare o f partisa n 
social allegiances . Unfortunately fo r th e unwary reade r o f "Racia l Critiques, " 
Kennedy misse d al l Merton' s relevan t thinkin g (summarize d i n th e previou s 
paragraph) an d opene d hi s cop y of  Social  Theory a t Merton' s par t 4 , which i s 
declaredly relevan t t o th e physica l science s an d declaredl y irrelevan t t o law . 
The ver y first  sentenc e o f Merton' s par t 4  reads, "Par t I V is composed o f five 
papers i n th e sociolog y o f science , a  specialize d field  o f researc h whic h ca n 
be regarde d a s a  subdivisio n o f th e sociolog y o f knowledg e whic h spring s 
from an d return s t o controlle d experimen t o r controlle d observation." 14 

This doesn' t quit e resembl e th e ta x code . Moreover , ha d Merton' s lan -
guage tha t Kenned y quote s i n suppor t o f universalisti c ideal s i n lega l schol -
arship bee n quote d i n full , it s irrelevanc e woul d hav e bee n manifest . Merto n 
refers, i n a  sentenc e tha t Kenned y slice d i n half , t o "preestablishe d imper -
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sonal criteria : consonant  with  observation  and with  previously confirmed  knowl-
edge"15 This , too , i s no t quit e th e ta x cod e (th e italicize d language , m y 
emphasis, i s wha t Kenned y omitted) . Moreover , o n th e ver y sam e pag e a s 
the irrelevan t languag e tha t Kenned y half-quotes , Merto n explicitly  distin -
guishes scientist s (who m h e i s talkin g about ) fro m lawyer s (who m he , 
expressly, i s no t talkin g about) . Thi s distinctio n betwee n scientist s an d 
lawyers i s indee d on e tha t philosopher s o f scienc e habituall y make . Thoma s 
Kuhn, i n The  Structure  of Scientific Revolutions, wrote tha t lawyer s ar e differen t 
from scientist s becaus e scientist s ar e accountabl e t o a  close d circl e o f profes -
sional peer s whereas , i n contrast , th e "principa l raiso n d'etre " o f th e la w i s 
"external socia l need." 16 Thi s criterio n o f externa l socia l nee d i s exactl y th e 
one t o whic h Outside r theorist s ar e tryin g t o mak e la w responsiv e a s the y 
push i t awa y fro m science-base d models. 17 Robert  Merton's work  is an impetus, 
not a  bar,  to  this  effort.  Kennedy' s relianc e o n Merto n t o th e contrar y i s 
misplaced. Kenned y nevertheles s insist s tha t hi s "intellectua l debt " t o Rober t 
Merton "ca n b e see n i n practicall y ever y aspec t o f ['Racia l Critiques']. " 
Kennedy's gaffe , a t th e hear t o f wha t set s ou t t o b e a n expos e o f th e 
scholastic failing s o f law' s foremos t insurrectionaries , invite s a n unflatterin g 
comparison wit h Alla n Bloom . Bloom' s Closing  of the  American Mind  under -
took, too , a n attac k o n variou s insurrectionar y intellectua l currents . Pau l 
Bove, i n a n articl e entitle d "Intellectua l Arroganc e an d Scholarl y Care -
lessness," ha s remarke d tha t "i t i s a  sig n o f th e crisi s unde r whic h Bloo m 
writes tha t h e s o profoundl y contradict s som e o f th e deepes t tenet s o f th e 
position h e claim s t o espouse." 18 Kennedy' s "Racia l Critiques " piec e i s 
mired i n simila r contradictions . Ostensibl y a  champio n o f carefu l an d tradi -
tional scholarl y method , h e demonstrabl y misread s th e centra l tex t o n whic h 
he purport s t o rely . 

Kennedy's adherenc e t o scientisti c ideal s i n lega l scholarshi p i s a  secon d 
gaffe, independen t o f hi s misrelianc e o n Merton : Kenned y proceed s a s 
though lega l realis m neve r happened . I f Kennedy mad e th e slightes t effor t t o 
pursue lega l scholarshi p someho w base d o n observatio n an d previousl y 
confirmed knowledge , i t i s difficul t eve n t o imagin e wha t hi s wor k woul d 
look lik e (thin k o f tes t tube s i n contrac t class) . Suc h wor k woul d probabl y 
be derided—eve n i n a n unreconstructe d lega l academy . I t i s perhap s unsur -
prising tha t Kennedy' s actua l practic e o f lega l scholarship , outsid e o f hi s 
convenient attac k o n Negr o Crits , disclose s n o suc h narro w scientism . I n a n 
article publishe d almos t contemporaneousl y wit h th e "Racia l Critiques " 
piece, Kennedy evince d a  more sensibl e (thoug h stil l problematic ) awarenes s 
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of "th e way s i n whic h politic s inescapabl y affect s scholarship. " N o longe r 
needing a n instrumen t wit h whic h t o attac k Negr o Crits , Kenned y shifte d 
gears t o a  questionable , bu t a t leas t no t faciall y absurd , allegianc e t o th e 
prevailing Bendaresqu e mode l o f disintereste d inquiry . Kenned y rejected , a s 
Benda would , th e approac h o f thos e wh o hav e opte d "t o fashio n thei r 
scholarship int o ideologica l weaponr y servin g immediat e politica l ends. " H e 
favored thos e wh o attemp t "th e difficult , bu t fa r mor e fruitful , tas k o f 
expressing thei r politic s withou t forsakin g th e independent  claim s o f thei r 
intellectual craft " (emphasi s added) . Thi s is , precisely , Benda' s cal l fo r th e 
elimination o f th e passion s fro m th e clerkis h sphere . I n thi s article , "Recon -
struction an d th e Politic s o f Scholarship, " Kenned y offere d a  favorabl e boo k 
review o f Eri c Foner' s wor k o n th e Reconstruction . H e praise d Fone r fo r 
pursuing hi s work i n a  mindse t unfettere d b y politica l baggage . 

Yet ther e ar e severa l problems , brushe d asid e b y Kennedy , wit h th e ide a 
that politica l value s ca n b e hel d i n chec k fo r th e suppose d benefi t o f intellec -
tual craft . (N o vie w o f Foner' s wor k i s implied here ; my concer n i s only wit h 
the logi c o f Kennedy' s accoun t o f tha t work. ) First , Kenned y suggest s that , 
through adherenc e t o "intellectua l craft, " scholar s ma y approac h neare r t o a 
"reality" tha t i s sometime s "intractabl y complicated." 19 Kennedy' s demo n i s 
thus th e blinkere d zealo t wh o distort s trut h becaus e o f unmoderated politics . 
Yet, moderatin g one' s politic s unde r th e suppose d demand s o f craft i s merel y 
to b e differently  blinkered, no t w/zblinkered . Kenned y evince s a  stereotypica l 
notion o f wha t count s a s politica l scholarship . Fo r him , a s fo r Julie n Benda , 
politics resemble s disarray . Yet , other s hav e asked , "Mus t i t be assume d tha t 
only tha t i s politics whic h i s preparation fo r a n insurrection? " 20 

Moreover, ther e i s a  trouble d twis t i n Kennedy' s allegianc e t o Julie n 
Benda's wa y o f thinking . Man y writer s hav e show n tha t dispassionat e ideal s 
oppress. Audre Lord e ha s objecte d tha t 

men avoi d women' s observation s b y accusin g us of being too "visceral. " . . . Pai n i s 
very visceral , particularly t o th e people who ar e hurting Pai n teache s u s to tak e 
our fingers OUT the fucking fire. 21 (Capitalizatio n original ) 

Kennedy advocate s disinterest , ye t ostensibl y favor s mas s voices . H e 
praises Foner' s work—i n term s tha t ech o Noa m Chomsky—becaus e o f it s 
attention t o "th e masse s tha t ar e ofte n rendere d invisibl e b y elitis t historica l 
studies." Ye t Kenned y neve r seriousl y face s th e questio n o f methodolog y as 
a question.  One migh t expec t Kennedy' s intellectua l ideal s t o reflec t hi s de -
sire t o giv e voic e t o th e dispossessed . Ye t Kenned y entirel y fail s t o addres s 
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the straightforwardl y elitis t agend a tha t underla y th e successfu l attempt , a t 
the tur n o f th e century , t o cas t lega l stud y a s a  science . Kenned y treat s th e 
received idea l o f disinteres t a s a  fixed  truth rathe r tha n a n unfortunat e legac y 
of a  questionable past . 

The uneasines s betwee n Kennedy' s allegianc e t o impersona l ideal s an d 
his allegianc e t o th e dispossesse d i s strikin g whe n on e set s hi s "Racia l 
Critiques" piec e alongsid e hi s article , publishe d thre e year s earlier , calle d 
"Race Relation s La w an d th e Traditio n o f Celebration : Th e Cas e o f Profes -
sor Schmidt. " I n thi s earlie r articl e Kenned y straightforwardl y champione d 
the dispossessed . Kenned y criticize d th e method s b y whic h lega l scholar s 
maintain th e ide a tha t "th e Unite d State s Suprem e Cour t ha s serve d th e 
nation wel l an d furthere d huma n freedom. " Kenned y argue d tha t lega l schol -
ars hav e cultivate d hyperbol e abou t th e mora l rectitud e o f th e Cour t an d o f 
its variou s justices . H e argue d tha t thi s celebrator y scholarshi p assist s pat -
terns o f racia l subjugatio n b y heapin g disproportionat e prais e o n morall y 
ambiguous decisions . I n a  powerfu l analysis , Kenned y commente d tha t suc h 
scholarly celebrant s underestimat e "th e degre e t o whic h radical s o n th e 
margins defin e th e ambi t o f possibilitie s ope n t o person s actin g i n an y 
given historica l moment. " Kennedy' s underlyin g complain t wa s tha t th e 
celebratory scholar s slighte d blac k interest s an d belittle d blac k suffering . 
Kennedy ende d wit h a  manifesto : 

Analyzing th e Suprem e Court' s race-relation s jurisprudenc e fro m a  poin t o f vie w 
which adequatel y assimilate s th e feeling s an d interest s o f black victim s wil l requir e 
the cultivatio n o f new source s o f information , th e revisio n o f established views , and 
perhaps mos t daunting , an empatheti c imagination o f the suffering inflicte d b y racia l 
offense. .  . .  whatever the difficulties, few things  pose more  of a moral  and  intellectual  impera-
tive}1 (Emphasis added ) 

This earl y manifest o i s fa r fro m Kennedy' s late r conversio n t o impersonal 
scholarship an d disinterestednes s abov e partisa n socia l allegiances—whic h 
he suddenl y adopted , thre e year s later , t o attac k critica l rac e theor y i n th e 
months befor e Harvar d La w School' s vot e o n hi s tenure . Th e passag e abov e 
reads lik e a  critica l rac e theor y documen t i n it s insistenc e o n th e plac e o f th e 
personal i n law . Th e "Racia l Critiques " piece , thre e year s later , discarde d 
this manifest o an d rejecte d "race , nationality , religion , clas s an d persona l 
qualities [as ] irrelevant" t o goo d scholarship . 

Why th e change ? On e nee d no t leav e thi s questio n t o gossi p o r specula -
tion. I n th e 198 9 "Racia l Critiques " articl e Kenned y acknowledge d tha t th e 
"impersonal" mode l i s a  "widel y accepte d idea l o f scholarl y procedure. " I n 
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the 198 6 manifesto , Kennedy , seekin g a  "fundamenta l explanation " fo r th e 
tradition o f celebration o f the Suprem e Court , suggeste d tha t th e explanatio n 
for suc h "apologetics " (Kennedy' s choic e o f word ) i s "th e relationshi p o f 
scholarship t o power. " Kenned y continued : 

Nations exert the political equivalent of gravitational pressure on the thinking of their 
intellectuals, frequentl y pushin g scholar s towar d variou s mode s o f nationalistic self -
congratulation. Despit e thei r pretension s t o independence , scholar s ar e subject , lik e 
others, t o th e blandishment s an d intimidation s tha t powe r ca n mobilize... . [Th e 
legal] community , lik e ever y community , ha s create d a  politic s tha t govern s it s 
actions and , i n particular , th e convention s tha t besto w intellectua l legitimacy . Al -
though deferenc e t o suc h convention s ma y wel l b e unconscious , a  consequenc e o f 
the very socialization we call "education," i t is nonetheless real. 23 

Three year s afte r writin g this , Kenned y mysteriousl y converte d t o th e 
creed o f Julie n Benda , t o a  widel y accepte d idea l o f scholarl y procedure : 
disinterestedness. I n 1989 , i n th e "Racia l Critiques " piece , thi s paradoxica l 
ideal—both lucrativ e an d disinterested—becam e th e linchpi n o f Kennedy' s 
attack o n a  genr e o f scholarshi p advancin g th e highl y persona l aim s wit h 
which h e earlie r seeme d t o alig n himself . I n "Reconstructio n an d th e Politic s 
of Scholarship " (als o publishe d i n 1989 ) thi s prevalen t idea l was , again , hi s 
starting point . 

Kennedy's confirmatio n conversion , a s Harvard La w School' s tenur e deci -
sion loome d i n 1989 , was , moreover , a  broad-base d affai r goin g beyon d th e 
works alread y discussed . I n 1986 , i n "Persuasio n an d Distrust : A  Commen t 
on th e Affirmativ e Actio n Debate," 24 Kenned y scathingl y an d specificall y 
rejected th e vie w tha t al l th e player s i n th e affirmativ e actio n debat e ha d a 
common abhorrenc e o f racia l injustice . H e openl y disparage d th e ide a tha t 
Benjamin Hook s an d Willia m Bradfor d Reynold s coul d b e considere d "ideo -
logical brethren. " An d h e wen t further , explicitl y rejectin g th e vie w tha t th e 
"realm o f scholarl y discours e an d th e creatio n o f publi c policy " coul d b e 
considered untainte d b y prejudice . H e rejecte d th e vie w tha t prejudic e wa s 
confined t o th e "workada y worl d o f ordinar y citizens. " H e explicitl y consid -
ered an d rejecte d th e argument s agains t "scrutinizin g th e motive s o f poli -
cymakers an d fello w commentators. " I n 1989 , Kennedy converte d a s tenur e 
day loomed . Racia l prejudic e i n lega l academi a wa s no w a  mer e "plausibl e 
hypotheses]." It s statu s a s a  "persuasiv e theory " ha d suddenl y t o wai t upo n 
a procedur e o f "testing. " Fa r fro m providin g th e ne w source s o f informatio n 
that Kenned y urge d i n his 198 6 critique o f conventional lega l scholars , Negr o 
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Crits suddenl y "distorted ] reality " an d offere d "deficien t diagnosis. " Citin g 
a Shelb y Steel e article , Kenned y concluded , i n 1989 , tha t Negr o Crit s wer e 
merely playin g "th e rac e game. " Fa r fro m infusin g la w with valuabl e insight , 
Negro Crit s wer e reall y employin g a  "stratagem " o f misrepresentatio n i n a 
cynical attemp t t o manipulat e whit e guilt. 25 Kenned y repeated , i n th e press , 
the misrepresentatio n tha t Negr o Crit s "ar e engage d i n interes t grou p ethni c 
politics."26 I n 198 6 i t wa s naiv e t o believ e tha t "th e real m o f scholarl y 
discourse" i s fre e o f prejudice . I n 198 6 Kenned y furthe r asserte d tha t th e 
"portrait o f conflict-within-consensu s i s al l to o genial. " Bu t i n 1989 , Ken -
nedy wa s "tire d o f it." 27 A s o f 198 9 critica l rac e theor y i s t o blam e fo r 
frustrating "fruitfu l collegia l exchange " an d i s responsibl e fo r creatin g a n 
"us" an d "them " atmospher e an d a  "conceptio n o f academi a a s battle -
ground."28 I n 198 6 Benno Schmid t wa s faulte d fo r hi s "apologist " invocatio n 
of too-accommodating mora l standard s i n evaluating Suprem e Cour t justices . 
Yet i n 1989 , i n "Marti n Luthe r King' s Constitution : A  Lega l Histor y o f th e 
Montgomery Bu s Boycott," 29 Kenned y i s suddenl y concerne d "t o respec t 
segregationists i n th e sens e o f takin g thei r idea s seriously " an d t o rejec t th e 
view tha t "th e sid e supportin g d e jur e segregatio n .  . .  was wholl y beref t o f 
morality o r reason. " Thi s i s eithe r trit e (who' s eve r wholly  beref t o f any -
thing?) o r itsel f a  for m o f apologetic s (resemblin g th e mor e recen t medi a 
rehabilitation o f repentan t Alabam a segregationis t governo r Georg e 
Wallace). 

Kennedy's 198 9 volte-fac e turne d farc e a t th e en d o f th e "Racia l Cri -
tiques" piece , written slightl y befor e th e fal l o f the Berli n Wall . In explainin g 
how h e cam e t o writ e tha t articl e rathe r tha n somethin g else , Kennedy' s 
language echoe d th e hyperboli c Col d Wa r projec t o f containin g th e enem y 
in ou r midst . Kenned y wrote , h e said , t o contai n th e sprea d o f a  dangerou s 
Negro Cri t tendency . Kenned y worrie d tha t "lef t unchallenged , thi s tendenc y 
will see p int o th e cultur e a t large. " 

With thi s apocalypti c challeng e o f the American Left , Kenned y join s othe r 
culturally comfortabl e critics , such a s Allan Bloom , Walte r Jackson Bate , an d 
Roland Picard , i n thei r nostalgi c resistanc e t o intellectua l ferment . Th e lat e 
Roland Barthes , fo r instance , insiste d tha t th e inherite d languag e o f Frenc h 
literary criticis m itsel f b e place d i n question , muc h a s th e ne w Negr o Crit s 
insist tha t th e inherite d manne r o f lega l scholarshi p itsel f b e par t o f th e 
discussion. Barthe s wa s subjecte d t o a  familiar , hyperbolic , an d publi c attac k 
by a  membe r o f th e postwa r Frenc h establishmen t (Raymon d Picard ) wh o 
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said Barthe s wa s a  dangerou s leveler . Picar d argue d tha t Barthe s woul d 
deprive Frenc h criticis m o f it s abilit y t o distinguis h betwee n pebble s an d 
diamonds. Barthes , i n response , emphasize d Picard' s plac e withi n th e tradi -
tion o f Julie n Bend a an d mad e a  commen t tha t deserve s t o b e rea d 
unexpurgated: 
When a  word lik e dangerou s i s applie d t o ideas , to languag e o r art , i t immediatel y 
signals a  desire to return t o the past . I t means the speaker i s fearful.... Th e speake r 
fears al l innovation which he denounces on each occasion as "empty" (in general that 
is al l tha t ca n b e foun d t o b e sai d abou t wha t i s new) . However this  traditional  fear is 
complicated today  by  the  contrary  fear of  appearing  anachronistic.  .  . .  Regressio n [rea d 
"racism"] toda y [1967 ] appear s shameful , jus t lik e capitalism . Whenc e com e th e 
remarkable jerks and abrupt halts : there is a pretence for a  while of accepting modern 
works, which on e ough t t o discus s sinc e they ar e being discussed ; then , suddenly , a 
sort o f limi t havin g bee n reached , peopl e procee d t o a  join t execution . (Emphasi s 
added)30 

What i s remarkable , returnin g t o Randal l Kennedy , i s tha t whil e Picar d 
was declaredl y a  scio n o f th e establishmen t an d wa s acknowledge d a s suc h 
by a  laudatory mainstrea m press , Kennedy' s analogou s wor k continue s t o b e 
feted a s heroi c dissent—eve n thoug h lif e tenur e o n Harvard' s la w facult y 
followed smartl y upo n hi s intervention . Th e New  York  Times  suggestivel y 
reported th e controvers y cause d b y Kennedy' s articl e unde r th e headline , 
"Minority Criti c Stir s Debat e o n Minorit y Writing. " Kenned y claime d tha t 
he wa s strugglin g t o "brea k dow n a  confinin g etiquette. " H e certainl y 
achieved that , thoug h perhap s no t i n th e manne r h e mean t t o suggest . 
Kennedy liberate d conservativ e columnis t Georg e Wil l t o dispatc h a  widel y 
syndicated colum n attackin g Negr o Crit s an d amplifying , exponentially , 
Kennedy's ow n considerabl e oversimplifications . Wil l praise d Kenned y fo r 
"74 page s o f temperat e argument s agains t th e balkanizin g o f th e academi c 
mind." Kenned y als o partiall y liberate d som e o f hi s ow n colleagues . Th e 
Times articl e quote d " a whit e la w professor , speaking  on condition of anonym-
ity" wh o proteste d tha t "ther e wa s a  sor t of'lync h Rand y Kennedy ' mind -
set." Derric k Bell' s lette r i n respons e t o tha t faceles s colleague' s remar k 
made th e poin t (no t a  nove l one ) tha t ther e i s i n Americ a a  health y marke t 
for black s wh o wis h "t o achiev e eminenc e b y servin g a s racia l apologists." 31 

Was Bel l raisin g a n invente d issue ? Th e misplace d lynchin g metaphor , fo r 
instance, has a  familiar ring , havin g been deploye d fo r th e benefi t o f a  Toug h 
Love judge . T o mentio n intellectua l independence , i n thi s contex t an d o n 
Kennedy's record , defile s language . 
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Stephen Carter's  Tough  Stuff 

The ton e o f Stephe n Carter' s wor k differ s fro m Randal l Kennedy' s i n a 
crucial an d deceptiv e sense . Carte r i s entirel y th e opposit e o f a n appointe d 
executioner. H e appear s impeccabl y libera l an d humane . Conversely , Ken -
nedy i s mor e over t i n enforcin g hi s preferences . Kenned y wa s not , fo r 
instance, conten t t o res t wit h hi s correctl y scathin g revie w o f Housto n 
Baker's perplexin g boo k Black  Studies,  Rap, and  the  Academy. Kennedy' s firs t 
order o f busines s i n reviewin g Baker' s boo k wa s t o attac k th e author' s 
publisher fo r printin g it . The issu e her e i s neither th e qualit y o f Baker' s boo k 
nor Kennedy' s righ t t o criticiz e it . No r ha s Kenned y transgresse d a  tabo o 
against attackin g publishers . Rather:  i t ha s becom e hard , now , t o tel l th e 
silencer fro m th e silenced . Kennedy' s misreadin g o f Rober t Merton' s work , 
and hi s invente d renderin g o f th e wor k o f thos e h e set s himsel f t o criticize , 
certainly occasio n firm  view s abou t th e statu s o f "Racia l Critiques " a s 
serious scholarship . Ye t i t i s fa r fro m har d t o believ e tha t th e Harvard  Law 
Review published i t anyway . 

Kennedy's enforcemen t o f hi s intellectua l taste s i s eve n mor e effectiv e 
where h e i s no mer e petitione r i n a  book revie w (a s i n opposin g Baker) , bu t 
actually th e ma n i n charge . A s edito r o f Reconstruction,  a  journa l tha t h e 
founded wit h philanthropi c funding , Kenned y agai n create d controversy . I n 
an articl e entitle d "Pullin g Punche s o n Thomas : Journa l o f Opinio n Find s 
Some Topic s To o Ho t t o Handle, " th e New  York  Times  discusse d Kennedy' s 
rejection o f a n articl e critica l o f Clarenc e Thomas . It s autho r wa s a  forme r 
Rehnquist la w cler k wh o supporte d Rehnquist' s elevatio n t o chie f justice (n o 
radical la w clerk , he) . Kenned y announce d tha t th e articl e violate d hi s taste s 
because i t containe d a  "hin t o f smarminess. " Therefore , Kenned y said , " I 
didn't wan t t o b e a  par t o f it. " Give n th e enormou s plac e o f claim s o f 
silencing i n Toug h Lov e complaining , thi s i s a n od d wa y t o edi t a  journal . 
Kennedy's implici t assertio n tha t h e consider s himsel f part 0/ " everything tha t 
he allow s t o pas s int o th e page s o f th e journa l i s sufficientl y alarming . 
Even mor e s o i s th e impressionisti c manne r o f hi s decisionmaking . Kenned y 
initially accepte d th e piec e bu t the n rejecte d it , citin g tw o point s o f detai l 
and a  piec e o f whimsy . Th e details : a  referenc e t o Thomas' s penchan t fo r 
pornography an d a  referenc e t o wha t Kenned y calle d "th e infamou s Cok e 
can." (Bot h thes e detail s feature d prominentl y i n a  subsequen t articl e o n 
Thomas i n th e New  Yorker  magazine , itsel f hardl y a  rac y new s organ. ) T o 
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these detail s Kenned y adde d thi s whimsy : "Perhap s I  a m bein g undul y 
skittish, bu t s o be it." 32 S O B E IT . 

Stephen Carte r look s war m an d cuddl y b y contrast . Carte r ca n appea r t o 
be America' s mos t toleran t lawyer . Th e New  York  Times  Book  Review,  as -
sessing Carter' s Culture  of Disbelief, suggeste d tha t Carter' s wor k migh t re -
awaken a  disappearin g "middl e groun d o f civilit y an d reasonabilit y [sic]" 33 

in America n politics . Carter' s apparen t toleranc e is , again , clea r i n hi s re -
sponse t o Negr o Crit s themselves . On e reporte r observe d tha t althoug h 
Carter's Reflections  ha d bee n attacke d b y Negr o Crits , Carte r nevertheles s 
had encouragin g word s fo r th e group . "A s tim e ha s gon e by , m y sympath y 
and admiratio n fo r thei r work ha s increased, " 34 sai d Carter . Carter' s unsolic -
ited benedictio n asserts , ye t again , tha t h e share s commo n groun d wit h 
Negro Crits . Carter' s assertio n o f a  sweepin g "righ t t o dissent, " an d hi s 
manipulation o f th e rhetoric s o f dissen t an d o f silencin g i n orde r t o imple -
ment a  redefinitio n o f grou p interests , wer e eac h remarke d upo n earlier . I t i s 
now tim e t o face , frontally , th e systemati c problem s wit h Carter' s ostensibl y 
humane allegianc e t o a n impeccabl e liberalism . 

Carter's unsolicite d encouragin g word s ar e themselve s th e first  clue . Car -
ter instinctivel y assert s th e authority  o f th e patien t mentor . Thi s charmin g 
self-aggrandizement pervade s Reflections  itself. Carter , lik e th e othe r Toughs , 
repeatedly portray s hi s opponent s a s stil l grippe d b y a  school-da y idealis m 
beyond whic h h e ha s himsel f matured . H e patronize s hi s students : " I fea r 
that a  weakl y conceive d ideolog y ma y b e cloudin g thei r analytica l faculties , 
and tha t i s when I  begin t o worr y a  little." 35 What i s cleares t i n remark s lik e 
these i s surel y no t wha t Carte r intends . H e want s t o see m a  wis e overseer . 
Instead, h e come s acros s a s a n anxiou s aspiran t fo r membershi p i n what Liz a 
Featherstone ha s calle d the "elit e o f the self-style d wel l adjusted." 36 An d thi s 
elitism work s bot h ways . Carte r ha s a  consistent neo-Confucia n deferenc e t o 
his ow n elders : "M y mor e matur e an d fa r wise r colleague s tel l m e tha t . . . 
the occasiona l upsurg e i n studen t activis m i s natural. " Thi s infantilizatio n o f 
himself an d o f other s become s a  concret e par t o f Carter' s constitutiona l la w 
scholarship itself , i n hi s over t defens e o f "ancesto r worship " a s a  principle o f 
constitutional interpretation . I n constitutiona l law , ancesto r worshi p refer s t o 
the theor y tha t th e view s o f relevan t Wis e Elder s (i n America , th e Foundin g 
Fathers) ough t t o b e give n automati c obedience . Thu s Carter : "The y wer e 
the Founder s wh o lai d dow n th e rules ; we ar e th e inheritor s wh o follo w th e 
rules tha t th e Founder s lai d down. " 37 

This i s a n od d philosoph y fo r a  blac k racial-justic e progressive , giv e 
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that ou r ow n ancestor s wer e i n chain s a t th e relevan t tim e and , perhap s 
understandably, playe d hook y fro m th e Philadelphi a Convention . Suc h fact s 
prompt Carte r t o th e occasional , bu t alway s temporary , renunciatio n o f 
personal reverenc e fo r th e Founders . Ye t i n thes e interregnums , Carte r 
merely erect s a  mor e mystica l constitutiona l theor y o f "intertempora l iden -
tity" i n whic h "we " ar e all , today , a t on e wit h a  selec t ban d o f privilege d 
ancestors.38 Carte r presumabl y envisage s everyone' s ancestor s i n immaculat e 
and metaphorica l ancestra l couplings , s o a s no t t o offen d th e antimiscegena -
tion laws , som e o f whic h survive d nearl y unti l th e 1970s . Har d t o se e wh y 
anything s o etherea l shoul d detai n a  seriou s scholar—excep t tha t i n thi s 
respect Carte r enjoy s significan t compan y amon g la w professors . Carte r 
ultimately concede s tha t thi s constitutiona l "mythos " i s jus t that— a myth . 
"Nothing i n the argumen t turn s o n th e truth  of this assumption, " say s Carter , 
and th e emphasi s i s hi s own . Yet , instea d o f makin g th e mos t o f thi s roo m 
for creativ e progressivism , Carter , remarkably , turn s t o resurrec t ol d chains . 
Carter slide s awa y fro m hi s unstabl e renunciatio n o f ancesto r worshi p an d 
insists ane w tha t 

the irrelevanc e o f th e Founder' s politica l scienc e t o ou r er a i s a  propositio n t o b e 
argued no t assumed ; an d eve n shoul d th e wisdo m o f th e Founder s tur n out  t o b e 
nonsense whe n translate d t o ou r era , the questio n o f who shoul d hol d th e powe r t o 
abandon i t sits uneasily and unanswered o n the interpreter's shoulder . 

Furthermore, whe n Carte r doe s remembe r t o renounc e worshi p o f th e 
Philadelphia men , hi s tas k become s choosin g a  preferabl e Foundin g Event , 
the value s o f whic h shoul d guid e constitutiona l interpretation . I n thi s ne w 
task, Carte r agai n take s th e mos t conservativ e pat h available , optin g ane w 
for th e felt  immanen t value s o f th e 178 7 Philadelphi a Conventio n itself . 
Others hav e argued , fo r instance , tha t th e upheava l surroundin g th e Ne w 
Deal constitute s a  fa r mor e relevan t foundin g even t tha n doe s Philadelphia , 
1787. Thi s argumen t woul d transfor m tal k abou t "America " int o tal k abou t 
the Ne w Deal , a t leas t fo r legal-constitutiona l purposes . Suc h a  transforma -
tion ha s arguabl y stron g benefits , fro m a  progressiv e poin t o f view , ove r a n 
"America" froze n a t 1787 . 

Carter, face d wit h thi s argument , become s bot h a  dinosaur an d a  scientist . 
Carter th e dinosau r admit s tha t contemporar y theorist s rejec t hi s own prefer -
ence fo r th e 178 7 Foundin g Event . Carte r concedes , a s i s habitual , tha t hi s 
own argumen t "ha s abou t i t a  somewhat musty , antiquated , eve n shabb y air , 
like a  quaintl y decorate d table. " Whil e antiquated , Carte r i s nevertheles s a 
scientist becaus e h e shift s int o a  finely  tune d factua l inquir y i n orde r t o rejec t 
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the Ne w Dea l a s th e relevan t Foundin g Event . Carte r reject s i t becaus e o f 
his empirica l hunc h tha t th e "publi c veneration " attachin g t o th e Ne w Dea l 
doesn't quit e matc h th e "awe " tha t attache s t o Philadelphia , 1787 . Carte r 
further reject s a  rang e o f contemporar y argument s agains t hi s positio n wit h 
the triumphan t assertio n tha t hi s ow n concede d "muddle " i s bette r tha n th e 
opposing argument s becaus e "non e o f [th e contemporaries ] ca n trum p th e 
arguments fo r judicia l enforcemen t o f th e scienc e o f th e Foundin g Genera -
tion."39 Her e w e hav e dinosaur , scientist , an d ancesto r worshiper , i n on e 
large an d singl e gush . Carte r announces , "Th e Spiri t o f th e Constitutio n i s 
the spiri t o f 1787. " Thi s proclamatio n occur s i n a  199 0 article , i n th e cours e 
of Carter' s hars h criticis m o f Olsen,  the cas e tha t uphel d th e congressionall y 
created offic e o f independen t counse l tha t le d t o Lawrenc e Walsh' s Iran -
Contra investigation . I f Carter' s analysi s b y no w sound s les s lik e dispassion -
ate investigatio n tha n lik e Madiso n Avenu e hype , th e poin t ha s bee n made . 
Carter i s a  cheerleader , wit h shrewdl y conceale d pom-poms—an d fo r th e 
wrong crowd . 

Less amusin g i s Carter' s omission . Entirel y absen t fro m Carter' s searc h 
for th e nation' s Foundin g Even t i s th e singl e perio d i n America n histor y i n 
which black s achieve d significan t politica l influenc e i n part s o f the country ; a 
period tha t followe d a  blood y wa r i n whic h th e statu s o f th e Negr o wa s a 
central issue ; an d a  perio d tha t sa w Negr o equalit y enshrine d (albei t hesi -
tantly an d partially ) i n la w fo r th e first  tim e i n American history . Th e ide a o f 
the Reconstructio n er a a s th e relevan t constitutiona l mytho s is , moreover , 
not a  nove l one . Reconstruction  is th e nam e tha t Toug h Lov e lawye r Randal l 
Kennedy chos e fo r th e journa l tha t h e founded . An d tha t choic e wa s n o 
accident. Kenned y himsel f ha s writte n o f th e exten t t o whic h a  powerfu l 
pejorative traditio n o f Reconstructio n historiograph y ha s undul y suppresse d 
the relevanc e o f Reconstruction-er a jurisprudenc e t o present-da y issues . 
Kennedy ha s referre d t o Reconstructio n a s "th e secon d foundin g o f th e 
nation" an d ha s agree d tha t "rarel y ha s a  communit y investe d s o man y 
hopes i n politic s a s di d black s durin g th e Reconstruction." 40 Eri c Foner' s 
book, th e subjec t o f Kennedy' s article , i s itsel f suggestivel y entitle d Recon-
struction: America's  Unfinished  Revolution. Ye t w e searc h Carter' s rumination s 
on Foundin g Event s i n vai n fo r an y referenc e t o thi s ric h vei n o f inquiry . 
Furthermore Kennedy , lik e man y others , call s th e civi l right s revolutio n o f 
the 1960 s a  "Secon d Reconstruction, " whic h migh t logicall y sugges t a  thir d 
Founding Even t (o r fourth , i f w e includ e th e Ne w Deal ) tha t Carte r migh t 
have pursued . Carte r chos e t o ignor e al l these i n favo r o f the spiri t o f 1787 . 
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Still, Carter' s preferenc e fo r 1787 , hi s preferenc e fo r th e lega l theor y o f 
originalism, an d hi s erasur e o f Reconstructio n nee d no t hav e an y absolut e 
significance. Wha t matters , afte r all , i s no t th e theor y on e adopt s bu t wher e 
one take s it . An d i t i s her e tha t Carter' s counterprogressiv e value s revea l 
themselves i n th e raw . Carte r readil y concede s tha t originalis m "privilege s 
one se t o f values ove r another." 41 Carter  actually chooses  to privilege liberal legal 
theory as  an  end  in  itself  and ahead  of  the  distinct  value of  racial  justice. Carte r 
might retor t tha t libera l lega l theor y an d racia l justic e ar e no t competing , no r 
merely compatible , bu t actuall y complementary . H e migh t clai m tha t h e i s 
not choosin g betwee n lega l liberalis m an d racia l justice . H e migh t clai m tha t 
the bes t wa y t o advanc e racia l justic e i s t o advanc e th e caus e o f lega l 
liberalism. Bu t upo n a  close r look , i t i s clea r tha t Carte r repeatedl y an d 
actively suppresse s racial-justic e concern s fo r th e specifi c benefi t o f some -
thing calle d liberalism , an d i n deferenc e t o a  presupposed origina l balanc e o f 
power withi n th e federa l government . 

Carter's allegianc e t o libera l theor y a s a  distinc t en d i n itsel f i s obvious i n 
his broad pronouncement s a s well a s in hi s detaile d arguments . Carter' s mai n 
constitutional la w articl e i s subtitled " A Preliminar y Defens e o f an Imperfec t 
Muddle." I n thi s articl e Carte r i s passionatel y an d frankl y concerne d t o 
"repulse th e assault " o f thos e wh o argu e tha t la w doe s no t bin d judges . H e 
is concerned t o preserv e mainstrea m libera l constitutiona l discourse . Carter' s 
work i s "confessedly reformist." 42 Hi s projec t i s entirely premise d o n a  piec e 
of fine  calibration , anothe r empirica l hunch : "Mos t American s probabl y 
consider thei r government—thei r society—essentiall y just , an d m y empiri -
cal hunc h i s tha t mos t American s conside r th e law s promulgate d b y thei r 
government presumptivel y entitle d t o respect." 43 

This hunc h ignore s exactly  thos e people , th e culturall y dispossessed , 
whom Carte r claim s ough t t o accor d hi m th e statu s o f loya l dissenter . Carte r 
here duplicate s th e blin d spo t tha t turne d Randal l Kennedy' s ostensibl e 
championing o f Negr o communit y goo d int o somethin g els e o n th e deat h 
penalty issue . Whe n Carte r speaks , i t i s avowedl y i n th e nam e o f "w e th e 
people (o r man y o f u s anyway)." 44 Th e questio n is , Who' s lef t out ? He , 
moreover, openl y defend s th e interest s o f the stat e ove r th e lesse r pestering s 
of morality . Defendin g a  distinction betwee n la w an d morality , Carte r insist s 
that "i f th e libera l stat e i s t o functio n w e can' t invok e moralit y to o often." 45 

Finally, Carter' s renunciatio n o f moralit y i n libera l politic s i s itsel f dramati -
cally unstable . Carter' s Culture  of Disbelief is  a n extende d criticism  of liberal -
ism's exclusionar y rhetori c o f neutralit y an d o f th e fac t tha t i t require s 
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America's religiou s t o recas t themselve s befor e the y ente r th e publi c square . 
Yet wha t remain s firml y exclude d fro m th e publi c square , i n Carter' s consti -
tutional theory , i s the expressio n o f passionate view s abou t America' s funda -
mentally unjus t racia l cast e system . Carte r exclude s suc h view s b y hi s empir -
ical hunc h tha t everyon e think s th e opposite ; b y hi s manipulatio n o f th e 
rhetorics o f loya l dissen t an d o f silencin g t o hus h a  race ; and— a ne w 
point—also b y silencin g thes e voice s i n hi s adherenc e t o what , ironically , 
sets ou t t o be a  "dialogic " mode l o f constitutiona l law . 

To facilitat e hi s idea l constitutiona l mode l o f a society i n orderl y dialogue , 
Carter produce s a  serie s o f ne w empirica l hunches . T o hi s previousl y dis -
closed hunc h tha t everyon e wh o matter s think s societ y i s essentiall y just , h e 
adds a  hunc h tha t American s ar e al l "essentiall y decen t people" ; a  hunc h 
that "judge s ar e essentiall y conservativ e creatures" ; an d a  hunc h tha t civi l 
disobedients ar e "essentially " no t radicals. 46 

The centra l proble m wit h thes e eminentl y convenien t hunche s i s that the y 
hinge o n a  violentl y narro w ye t pleasant-soundin g concep t o f reasonable -
ness. Whe n Carte r explains , i n th e Wall  Street  Journal, hi s "partia l estrange -
ment fro m th e civi l right s establishmen t o f whic h [Thurgoo d Marshall ] ha s 
always bee n a  hero, " h e attribute s thi s estrangemen t partl y t o hi s preferenc e 
for a n idea l o f a  "rule o f law" a s enforced b y justices "amenabl e t o reason." 47 

Faced wit h compellin g mora l argument s i n favo r o f politica l egalitarianism , 
Carter endorse s a  shar p separatio n betwee n mora l preference s an d constitu -
tional analysis . Thi s separatio n i s a  relentles s Carte r them e whereve r th e 
issue i s socia l justic e (hi s tun e changes , arbitrarily , wher e th e issu e i s reli -
gious rathe r tha n politica l morality) . A n "idea l o f justic e beyon d politics " 
recurs i n al l o f Carter' s relevan t la w revie w articles . Carter' s charme d hope s 
for th e separatio n o f principl e fro m politic s flounder  o n th e impossibilit y o f 
the suggeste d ideal , a s Carte r himsel f tirelessly concedes . Carter' s life' s wor k 
in constitutiona l theor y ha s s o fa r bee n a n attemp t t o preserv e th e viabilit y 
of America n constitutiona l lega l practice , despit e it s ow n glarin g failur e t o 
deliver o n claim s centra l t o it s legitimacy . Carte r gamel y call s hi s ow n 
constitutional theor y " a too l o f legitimacy. " Carter' s passio n t o pro p u p a 
nonexistent impartia l syste m canno t b e overstated . H e admit s tha t hi s argu -
ments d o no t mee t th e challeng e o f hi s opponents . Bu t h e doesn' t therefor e 
abandon th e ol d kind s o f oppressiv e theorizing . Rather , h e confesse s tha t hi s 
argument require s " a lea p o f faith," 48 an d h e continue s a s before . Carte r 
thus avert s th e collaps e o f hi s preferre d syste m o f constitutional la w throug h 
a simpl e refusa l t o fac e th e argument s tha t woul d enforc e tha t collapse . Suc h 
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arbitrary deliveranc e o f a  syste m fro m a  crisi s i t woul d otherwis e fac e is , o f 
course, th e centra l functio n o f th e apologist . Whethe r o r no t Carter' s leap s 
of faith ar e loyal  to African Americ a i s hardly self-evident , bu t rathe r depend s 
on whic h complication s h e suppresse s i n orde r t o preserv e hi s preferre d 
system. Th e importan t questio n is , Who becomes , i n Carter' s idea l mode l o f 
rational dialogue , th e culturall y dispossessed ? Sadly , Stephe n Carter , lik e s o 
many lawyers , politicians , an d theorist s befor e him , choose s t o suppres s 
America's Negr o Question . Wha t firs t seeme d a n affable , eve n courtly , 
parenthetical remark—"W e th e peopl e (or  many of  us  anyway)" —becomes 
the sit e o f a  mora l an d politica l atrocity . Carte r elsewher e explicitl y argue s 
that "i f 'th e law ' i s 'ou r law, ' th e reaso n mus t b e tha t 'we ' ar e th e elit e 
without whos e consen t n o on e coul d govern." 49 Carter' s poin t i s tha t "th e 
elite" i n a  successfu l democrac y suc h a s Carte r believe s Americ a t o b e mus t 
be broa d enoug h s o tha t th e grea t mas s o f peopl e identif y wit h it . Clearl y 
Carter i s alludin g t o th e grea t America n middl e class . Ye t the y ar e a n elit e 
relative to whom?  None othe r tha n th e Negr o face s a t th e botto m o f th e well . 
Carter her e unknowingl y recite s exactl y th e sam e stor y Derric k Bel l tells , 
except tha t h e does i t in smile y face . H e overtl y place s himsel f (an d hi s hope s 
for th e surviva l o f what h e call s democracy ) wit h th e self-style d elitis t middl e 
rather tha n th e periphera l dispossessed . Ho w the n i s he loyal  to th e latter ? 

Carter's abandonmen t o f th e dispossesse d i s furthe r eviden t whe n h e 
resists thos e wh o emphasiz e law' s unbindingnes s i n orde r t o ope n a  spac e 
for socia l change . Man y hav e argued , powerfully , tha t la w doe s no t bin d 
judges, and man y believ e tha t suc h argument s ope n a  space fo r ethica l choic e 
and progressiv e politic s withi n lega l practice . Carte r delete s thi s space : 

Sometimes, th e principle s th e court s woul d nee d t o embrac e [t o reac h a  politicall y 
preferable result ] are simply too outlandish , too unconnected t o anything resemblin g 
"law." Recent effort s t o avoid thi s truth  by treating law as mere arbitrary powe r an d 
bounds on judicial discretion a s illusory often rea d les s like serious analysi s than like 
sour grapes. (Emphasis added) 

The compellin g argumen t tha t la w doe s no t bin d judge s i s detailed below . 
Here, th e interestin g poin t i s that althoug h Carte r ha s himsel f create d a  self -
described muddl e culminatin g i n a n ignominiou s lea p o f fait h i n hi s attemp t 
to addres s thi s ver y argument , h e no w suddenl y opine s tha t i t i s not serious . 
This wa y o f proceedin g i s a n ac t o f ra w powe r rathe r tha n o f intellect . H e 
asserts tha t hi s opponent s ar e avoidin g somethin g calle d "truth, " an d thi s 
assertion evidentl y dispense s wit h an y nee d fo r furthe r argument . Thi s 
recurs i n thos e rar e moment s whe n Negr o Cri t argument s confron t Carter' s 
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own. I n the cours e o f Carter' s championin g a  dialogic model o f constitutiona l 
law, Derric k Bel l make s a  forlor n bu t devastatin g appearance . Carte r note s 
that dialogi c theorist s (himsel f included ) offe r "n o solac e fo r thos e trouble d 
by Derric k Bell' s provocativ e challeng e t o mainstrea m theorist s t o sho w wh y 
those th e Constitutio n wa s designe d t o oppres s shoul d no w b e bound b y it. " 

Carter's tal k o f solac e i s a  pal e respons e t o a n unanswerabl e question . 
Moreover, Carte r i s himself , declaredly , no t a  solac e seeke r o f th e kin d h e 
takes Bel l t o be . Whe n Carte r call s Bell' s argumen t "provocative, " i t i s a s 
though Bell' s effor t wer e a n adolescen t tric k rathe r tha n a  successfu l attemp t 
to thro w Carter' s entir e enterpris e int o question . Carte r concede s th e succes s 
of Bell' s argument , redefine s Bel l a s a  solac e seeker , exempt s himsel f fro m 
such solac e seeking , an d simpl y continue s wit h what , i n anothe r self-immo -
lating confession , h e call s hi s "justificatio n project. " Carte r persist s i n th e 
questionable projec t despit e admittin g "shudderin g contradictions " o f whic h 
he i s "no t proud. " H e acknowledge s tha t th e "republica n revival " tha t i s a t 
the hear t o f the dialogi c tradition h e follow s i s rooted i n a  heritage tha t "wa s 
horribly oppressive , a t leas t fo r thos e wh o wer e no t whit e mal e propert y 
owners." H e concede s tha t th e dialogi c mode l ha s numerou s othe r problem s 
too ("th e difficultie s ar e legion") . Bu t h e presse s on : "Th e dialogi c metapho r 
still ha s muc h t o recommen d it. " 

Carter's fran k admission s o f th e priorit y h e place s o n preservin g libera l 
theory, an d hi s equall y fran k dismissal s o f racial-justic e prioritie s a s solac e 
seeking, ar e s o frequen t tha t i t take s a  certai n stamin a t o matc h hi s self -
accusations wit h one' s ow n protests . Carte r i s declaredl y concerne d t o find 
uhappy propositions/  for  liberal  theory"  Carte r elsewher e devote s a n entir e 
article to somethin g calle d the "Theory o f Democratic Prosperity, " accordin g 
to whic h majoritaria n democrac y mus t b e organize d s o a s neve r overl y t o 
offend th e wealth y elite . I f tha t elit e shoul d eve r fee l genuinel y threatened , 
Carter reasons , i t wil l b e force d t o resor t t o extrademocrati c mean s o f 
protecting itself . So , th e cann y progressiv e judg e ough t alway s t o mak e 
"partly empirical , partl y instinctua l determination^] " a s t o whethe r particu -
lar populis t decision s woul d too-threate n th e elite . A cour t withi n thi s pictur e 
would, Carte r point s out , "b e engage d i n a  pragmati c enterprise , on e i n 
which the  highest value is the preservation of  the institutions of constitutional govern-
ment" (emphasi s added) . Looke d a t thi s way , Carte r assure s us , "seemingl y 
odious" nineteenth-centur y decision s ca n reall y b e explaine d a s good-fait h 
attempts t o preserv e democrac y fro m "democrati c exces s o f th e kin d tha t 
could en d th e constitutiona l experiment. " 
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While other s hav e criticize d Firs t Amendmen t doctrin e t o th e exten t tha t 
it facilitate s th e whim s o f th e wealth y an d trample s upo n th e dispossessed , 
Carter insist s tha t "constitutiona l restriction s o n th e abilit y o f the majorit y t o 
strip th e powerfu l o f thei r resource s (includin g speec h resources ) ar e hardl y 
evidence tha t th e documen t i s undemocratic. " Carter' s contrar y hunc h i s tha t 
since mone y i s a  necessar y counterweigh t t o a n overweenin g state , th e 
First Amendment' s responsivenes s t o monie d interest s i s perhap s reall y 
a guaranto r o f democracy . I f th e unpropertie d rabbl e coul d influenc e th e 
government, i t migh t tr y t o goug e th e rich—an d th e ric h woul d respon d 
with undemocrati c repression , s o w e ough t t o b e gratefu l tha t th e Firs t 
Amendment doctrin e empower s th e ric h i n advance , an d save s u s al l tha t 
unpleasantness. Unde r Carter' s Theor y o f Democrati c Prosperity , 

The anti-majoritaria n protection s o f property , fo r example , becom e no t th e safe -
guards o f th e propertie d class , bu t rathe r th e preservative s o f democrac y itself ; b y 
limiting th e scop e o f societa l change s tha t th e masse s ca n demand , the Constitutio n 
lessens th e likelihoo d tha t thos e wit h th e greates t privat e powe r wil l dismantl e th e 
democratic institutions . The  Theory is  also able  to  justify the exclusion of  slaves, and  to a 
large extent,  the  poor from suffrage for the  first century of  the nations existence. Befor e th e 
massive economic expansion of the past century, there simply was not enough wealth 
to share with al l these potential voters . (Emphasis added ) 

When Carte r say s hi s theor y ca n justif y th e exclusio n o f slave s an d th e 
poor, th e questio n is , Justify to  whom?  And th e answe r is , t o som e audienc e 
other than th e slave s an d th e poo r themselves . T o th e wealthy , certainly . An d 
to som e disembodie d entit y know n a s th e "America n experiment, " which , a t 
all costs , Carte r feel s mus t b e preserved . On e coul d hardl y as k fo r a  cleare r 
clash o f racial  justice versus  something else  (in thi s case , Lockea n libera l theor y 
with a  das h o f Hobbe s an d a  paradoxically wea k stomac h fo r a  fight).  Carte r 
includes a  wa n disclaime r i n th e mids t o f indulgin g thi s analysis . H e say s 
that "withou t endorsin g a  judicial revie w base d o n th e Theory o f Democrati c 
Prosperity, i t i s a  matte r o f mor e tha n passin g interes t t o tr y t o wor k ou t 
what it s metho d migh t entail. " Ye t Carte r make s n o seriou s attemp t t o 
illuminate th e ethica l atrocit y o f th e theory . Hi s uncritica l an d "mor e tha n 
passing interest " i n th e theor y i s itsel f already  a n endorsement . Certainly , 
Carter hasn' t spen t anythin g nea r a s muc h energ y o r in k o n Derric k Bell' s 
work. Moreover , th e theor y i s eminentl y consisten t wit h Carter' s view s 
generally, suc h a s hi s oft-repeate d opinio n tha t societ y wil l prett y muc h 
muddle o n a s i t is . Carter' s affinit y fo r th e Theor y o f Democrati c Prosperit y 
is unmistakable upo n th e mos t cursor y readin g o f the article . 
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In summary , Carter' s allegianc e t o a n avuncula r ye t oppressiv e liberalism , 
his recognitio n tha t liberalis m obliterate s difference , hi s patronizin g attitud e 
toward hi s students , an d hi s anticipate d patronizin g attitud e towar d hi s ow n 
children ar e al l explici t here : 

I am reasonably sanguine—not t o say cynical—about the future. Capitalis m will co-
opt most of the current activists, because that is what capitalism does best. Liberalism 
will learn from them , absorbing what i s valuable in their ideas and discarding what is 
not, becaus e tha t i s wha t liberalis m doe s best . And , Go d willing , somethin g ove r a 
decade fro m now , m y ow n children , rebellin g angril y o n colleg e campuses , wil l b e 
lamenting th e demis e o f "real " studen t radicalism—yo u know , th e kin d the y ha d 
back in the 1980 s and 1990s . 

Carter's statemen t tha t liberalis m is , afte r all , a  kin d o f ultimat e arbiter , 
having final  sa y ove r wha t t o kee p an d wha t t o discard , i s a  straightforwar d 
admission o f Edwar d Said' s clai m tha t libera l cultura l idealis m i s a  "forcefu l 
and tyrannical"—no t pluralisti c an d accommodating—value s system . Car -
ter her e affirm s tha t liberalism , discardin g th e supposedl y valueless , create s 
Said's culturall y disenfranchised . 

In The  Culture  of Disbelief, Carte r appear s t o resis t th e violen t exclusion s 
enforced b y U.S . liberalism. Carter' s Culture  advances a  plea fo r th e inclusio n 
of religion withi n rationa l libera l dialogue . He appeal s t o liberalism' s vaunte d 
tolerance. I t woul d certainl y b e entertainin g t o pars e th e collaps e o f Carter' s 
Culture into a  condemnatio n o f bot h religio n (fo r "Faustian " politica l pact s 
such a s ta x exemption ) an d liberalis m (fo r enforcin g a n arbitrar y mode l o f 
rationality), bu t tha t woul d b e a  diversion . Mor e interestin g i s th e absence  of 
any suc h contradictio n an d collaps e i n Carter' s wor k i n th e area s o f constitu -
tional theor y an d civi l disobedience . In Carter's  constitutional theory, racial-justice 
concerns (unlike  religious ones)  are eviscerated. While  Carter  has an  empirical  hunch 
that all  Americans view their society as fundamentally just,  he  has no such hunch that 
Americans view  their  society  as  fundamentally sufficiently  religious.  I n Carter' s 
theory, "rational " libera l reaso n ha s it s way whereve r racial-justic e passions , 
rather tha n religiou s ones , ar e th e issue . Th e resul t i s a  rou t o f racia l 
justice i n Carter' s constitutiona l world . Whil e Carte r laments , i n Culture,  that 
religious devotee s ar e violentl y force d t o dres s themselve s i n secularis m 
before engagin g i n publi c debate , Carter' s ow n writing s breezil y requir e 
exactly suc h cross-dressin g o n th e par t o f thos e wh o vie w America n societ y 
as fundamentall y tainte d b y racia l injustice . So , Carter' s allegianc e t o a 
patrician liberalis m i s the opposit e o f the harmless , apolitical , an d inherentl y 
humane pursui t tha t h e fancie s i t t o be . Carter' s affabl e sensibilit y i s lik e a 
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scary kin d o f Miste r Mago o i n it s somnambulan t violence . Tellin g o f hi s 
young daughter' s exposur e to an offensive sloga n emblazone d o n a  Confed -
erate flag,  Carte r gratuitousl y inform s u s tha t hi s wif e i s wise r tha n h e i n 
matters o f childrearing . Thi s graciou s an d back-hande d tribut e t o natura l 
female wisdo m exactl y capture s th e simultaneou s char m an d violenc e o f 
Carter's high liberalism. 

And Carte r carrie s thi s genia l an d oppressive  dispositio n eve n int o lega l 
interpretation. I n law, which has been describe d a s a field of pain an d death , 
Carter's human e liberalis m quickl y become s a n affabl e sadism . Evidenc e 
Carter's championin g o f wha t h e concede s i s a  quain t reli c i n lega l theory : 
the prima facie obligation to obey the law. Carter begins by invoking—ove r 
Derrick Bell' s admittedl y unanswerabl e dissent—hi s empirica l hunc h tha t 
America i s fundamentally just . Carter the n announce s a  requirement tha t al l 
laws are presumptively entitle d to obedience. Next, invoking a  highly debat -
able interpretation o f the legacy of Martin Luther King, Jr., Carter prescribe s 
what can , with  precision, b e describe d a s legal-theoretica l sadism . Carte r as -
serts tha t King , driven primaril y b y a  relentless optimis m an d by a  belief in 
the essentia l goo d fait h o f the American people , counseled no t onl y nonvio-
lence bu t als o willin g submissio n t o the punishmen t o f unjust laws . In fact , 
as Tough Randal l Kennedy ha s pointed out , King's campaig n wa s premise d 
not o n a  naive rule-of-law idealis m bu t o n " a keen appreciatio n fo r both  the 
power an d the limits o f the law " (emphasi s added) . Carter's Kin g is thus a s 
much an uninteresting icon as is Spike Lee's Malcolm X. 

Driven b y thi s icon an d by rule-of-law rhetoric , Carter' s ostensibl e com -
mitment t o racia l justice soo n disappear s i n favor o f a  peculiar "idea l o f the 
just law. " Unde r Carter' s ideal , citizens shoul d submi t t o punishmen t unde r 
laws tha t ar e entirel y unjus t i n thos e citizens ' views . Submissio n t o suc h 
punishment will , Carte r says , spu r dialogu e amon g America' s essentiall y 
decent polity , and will appeal to the conscience of the ideal citizens who will 
then be moved to amend the law. Were thi s accepted by Negro Crits , here's 
what Carte r woul d hav e i n stor e fo r Audr e Lorde , Patrici a Williams , Mar i 
Matsuda, and Kimberle Crenshaw. Of each he would say that "she can show 
no greate r lov e fo r th e idea l o f just la w an d n o greate r fait h i n the capacit y 
of jus t societie s t o chang e tha n b y submittin g hersel f t o punishmen t unde r 
the law that is unjust. " 

The female pronou n i s Carter's, and this is Tough stuff . I t is the law-and-
order mirro r imag e o f certai n ostensibl y progressiv e excesse s o f the 1960s . 
The Black Panther party' s Elain e Brown has written o f brutal beatings , with 
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a bullwhip , tha t sh e suffere d a t th e hand s o f David Hilliard , als o a  prominen t 
figure i n th e Blac k Panthe r movement . Alic e Walker' s criticis m o f Hilliard' s 
bullwhip affectio n triggere d thi s perplexin g respons e fro m Brown : "Yes , I 
was beaten , a s [Walker ] pound s home. . . . [But ] David , wh o neve r lai d a 
hand o n m e bu t t o heal , whos e touc h wa s revolutionar y love , Davi d doe s 
not deserv e s o muc h venom. " 

If Carte r recoil s fro m thi s bullwhi p visio n (an d I  mak e tha t charitabl e 
assumption), ho w com e h e adopt s som e analogu e thereo f i n hi s ow n work ? 
The answe r i s tha t Carter' s "dialogic " theorizin g i s s o untethere d fro m an y 
real person' s bod y tha t th e specte r o f sadis m h e proffer s i s intende d a s som e 
kind o f metapho r o r somethin g (agai n thi s i s a  charitabl e reading : Carte r 
relies, i n hi s analysis , o n th e rea l spectacl e o f pain a s a  trigger o f the polity' s 
conscience). Ye t la w i s no t a  metaphor , bu t rathe r a  field  o f pai n an d death . 
So Hilliard' s bullwhi p i s apropos , an d Carter' s suggestio n i s terrifying. 50 

As always , i t i s usefu l t o contras t Carter' s Toug h commandment s fo r 
Negroes wit h hi s lenienc y towar d others . I n criticizin g th e cas e o f Morrison v. 
Olsen, which uphel d th e offic e o f the independen t counse l (thin k o f Lawrenc e 
Walsh, Iran-Contra) , Carte r performe d a  wonderful turnabou t regardin g th e 
meticulous punishmen t o f wrongs . Carte r suddenl y oppose d "overl y litera l 
enforcement o f th e law " a s "profoundl y unfair " t o potentia l defendants , an d 
he suddenl y berate d "fan s o f crimina l punishmen t wh o wan t t o se e ever y 
wrongdoer i n jail. " 

Carter's Toug h schem e fo r socia l progres s throug h mas s submissio n t o 
the punishmen t o f unjus t law s is , finally,  buil t o n a  numbe r o f hi s ow n 
"empirical hunches, " al l o f whic h migh t prov e faulty . Hi s mai n idea—tha t 
the spectacl e o f pain wil l yiel d result s i n la w reform—depend s wholl y o n a n 
intriguing ide a o f a n America n polit y governe d b y rationa l dialogu e abou t 
morality an d abou t policy . W e would , i n Carter' s intriguin g model , pa y i n 
pain now,  without an y assuranc e tha t Carter' s Utopi a ha s arrived . Indeed , o n 
Carter's iconographi c readin g o f the Marti n Luthe r Kin g years , the America n 
Utopia ha d the n arrived , an d s o ha s eithe r subsequentl y bee n lost , o r els e i s 
still her e an d therefor e decade s old . 

Finally, th e unreliabilit y o f Carter' s empirica l hunche s i s compounde d b y 
a genera l deficienc y i n model s o f constitutiona l la w a s dialogue . Stanle y 
Cavell's Claim  of  Reason  i s easil y th e mos t thoughtfu l wor k w e hav e o n 
conversation i n culture . Stephe n Carter' s work , i n contrast , i s stron g evi -
dence tha t Cavell' s wors t fear s hav e materialized . Cavel l cautions , "I t doe s 
not appea r unthinkabl e tha t th e bul k o f th e entir e culture , cal l i t th e publi c 
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discourse o f th e culture , th e cultur e thinkin g alou d abou t itself , henc e be -
lieving itsel f t o be talking philosophy , shoul d becom e ungovernabl y inane. " 

Need on e mentio n th e Guinie r affai r t o pres s thi s point ? Toug h Randal l 
Kennedy himsel f calle d th e Guinie r affai r "on e o f the mos t vivi d example s o f 
the dumbin g dow n o f America n politic s I'v e eve r seen." 51 Stephe n Carter' s 
offering o f Negr o bodie s t o a n idealize d an d speculativ e dialogu e is , mor e 
than dumb , immoral 
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Is La w Lik e a  Friar' s Roast ? 
I have tried t o do my par t toward s makin g the teaching an d the study o f law in tha t 
school worth y o f a  university... . T o accomplis h thes e objects , s o fa r a s the y 
depended upon the law school, it was indispensable to establish a t least two things— 
that la w i s a science, and tha t al l the available material s o f that scienc e ar e containe d 
in printed books. 

— Christopher C . Langdell, Harvard Celebration Speeches, 188 7 

Have you no t notice d wha t a  false an d unrea l soun d abstrac t term s hav e on the lip s 
of those ancients in the college?.. . The toy life which the Jesuits permit these young 
men t o liv e i s what I  call the stationar y march . The marionett e lif e whic h th e Jesuit 
himself lives as a dispenser o f illumination an d rectitude i s yet another variety o f the 
stationary march . 

—James Joyce, Stephen Hero, 194 4 

Is Law  School  a  Friar's  Roast? 

A Friar' s Roas t i s a  no-holds-barre d escap e fro m accountabilit y i n which , 
according t o actres s Whoop i Goldberg , anyon e familia r wit h th e club' s 
tradition know s tha t "joke s abou t sex , gender , bodil y functions , religio n an d 
race ar e th e rul e rathe r tha n th e exception." 1 An d lawyer s hav e tradition s 
that, whil e les s spectacular , appea r equall y immun e t o seriou s questioning . 
Julien Benda' s traditio n o f disintereste d trut h seekin g remain s th e wa y o f 
business fo r intellectual s i n America. Th e landmar k Declaratio n o f the Amer -
ican Associatio n o f Universit y Professor s (AAUP ) endorse d i n 191 5 th e 
tradition tha t Benda , i n 1927 , woul d fortif y wit h hi s powerfu l voice : tha t o f 
the universit y a s a  nonpartisa n foru m detache d fro m th e conflict s o f th e 
outside world . 

This detache d idea l continue s t o dominat e popula r debat e abou t th e rol e 
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of universities , eve n thoug h fe w den y tha t th e idea l i s outdated . Dere k Bok , 
former dea n o f Harvar d La w Schoo l an d forme r presiden t o f Harvar d Col -
lege, entere d th e debat e ove r th e rol e o f th e contemporar y universit y wit h a 
book calle d Beyond  the  Ivory Tower.  Bok's titl e migh t sugges t a  mov e beyon d 
the transcenden t ideal s o f Julie n Benda , bu t th e opposit e i s th e case . Bo k 
concedes tha t th e imag e o f th e ivor y towe r universit y gre w obsolet e afte r 
World Wa r I I becaus e o f th e universities ' increasin g immersio n in , an d 
reliance on , societ y beyon d thei r walls . Ye t Bo k doe s no t abando n ol d 
transcendent ideals , bu t rathe r addresse s himsel f t o "th e constan t tension s 
that resul t fro m embracin g transcenden t goal s an d ideal s whil e havin g t o 
exist an d b e o f servic e t o a  practical , imperfec t world." 2 Bo k thu s admit s th e 
obsolescence o f th e ivor y towe r imag e withou t concedin g th e irrelevanc e o f 
transcendent goals . H e set s himsel f t o achiev e a  balanc e betwee n ol d goal s 
and ne w conditions . H e ignore s th e possibilit y tha t ne w condition s migh t 
require ne w goals . 

This debate , whic h Bo k discusse s i n relatio n t o universitie s generally , i s 
also ragin g i n America' s la w schools . Contemporar y lega l scholar s ar e al l 
now vaguel y awar e o f the connection s betwee n lega l knowledg e an d power . 
Stephen Carte r himsel f ha s recentl y serve d u p a  goo d exampl e o f thi s 
connection. Carte r ha s lon g oppose d "litmu s tests " fo r judges . In The  Culture 
of Disbelief, Carte r advance d a  mildl y prochoic e positio n bu t als o urge d tha t 
religion ough t t o hav e a n expande d rol e i n publi c debat e an d tha t th e 
antichoice religiousl y base d argument , tha t a  fetus i s a  person , ough t t o b e a 
legitimate par t o f America n jurisprudence . Carte r mad e thi s suggestio n i n 
Culture while being wel l aware , a s h e state s elsewhere , tha t "i t wil l obviousl y 
be easie r fo r pro-lif e force s t o enac t abortio n restriction s i f they ca n convinc e 
legislators (an d th e public ) o f the personhoo d o f the fetus." 3 Withi n day s o f 
Culture's appearance , Presiden t Clinto n personall y urge d American s o f al l 
political an d religiou s stripe s t o rea d it . Day s afte r that , th e Whit e Hous e 
announced tha t i t woul d no t eliminat e candidate s fo r appointmen t t o lowe r 
federal court s becaus e o f thei r oppositio n t o abortion . Thi s cause d predict -
able an d robus t political protest . A  New York  Times  editoria l characterize d th e 
Clinton actio n a s " a politica l sellou t o f incalculabl e dimensions. " I t i s o f 
course unlikel y tha t Carter' s boo k caused  this Whit e Hous e action . Clinto n 
was probabl y expressin g a  long-hel d o r someho w expedien t view . Unques -
tionably, however , Carter' s boo k facilitated th e announcemen t b y supplyin g 
Clinton wit h a  veneer o f intellectua l respectability . 

Less dramatically , la w teacher s shap e thei r students ' vision s o f wha t i t i s 
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possible fo r a  lawye r t o do . La w teacher s thu s pla y a  rol e i n deployin g th e 
energies o f man y o f America's talented . Additionally , la w professor s directl y 
participate i n th e politica l proces s o n man y issue s (congressiona l testimon y 
on propose d legislation , judicia l confirmations , etc. ) i n whic h Congres s lis -
tens precisel y becaus e o f a  professor' s authorit y a s a  legal "expert. " 

In thi s politicall y charge d setting , som e scholar s hav e sensibl y suggeste d 
that ne w goal s ough t t o displac e th e "transcendent " prioritie s tha t hav e hel d 
sway fo r s o long. The Toug h Lov e lawyers , in contrast , tel l us that impartial -
ity, disinterest , an d neutralit y kee p u s neares t truth . La w i s th e las t bastio n 
of suc h ol d rhetorics . Despit e th e lega l realis t movemen t o f th e 1930s , 
Herbert Wechsler' s 195 9 article , bearin g th e self-explanator y titl e "Towar d 
Neutral Principle s o f Constitutiona l Law, " coul d becom e influentia l amon g 
American lawyers . Stephe n Carter , eve n today , insist s tha t th e legitimac y o f 
judicial revie w hinge s o n justifyin g th e proces s o f judicia l decisionmakin g 
rather tha n o n th e decision s o f individua l judges . And i n 1993 , a lawye r wh o 
has himsel f launche d vituperativ e attack s o n transcendentalis m i n la w coul d 
plausibly ignor e th e entir e til t o f hi s ow n caree r i n orde r t o attac k Negr o 
Crits i n th e nam e o f th e supposedl y inheren t genera l rule s o f persuasiv e 
argument. Someon e els e ha s argue d tha t lawyer s ar e no w engage d i n a n 
"idolatrous practice, " i n a  religiou s enterprise , becaus e lawyer s procee d o n 
an unacknowledge d assumptio n tha t thei r habit s carr y transcenden t author -
ity. H e adde d tha t th e la w schoo l (no t th e supposedl y untutore d public ) i s 
the "leadin g temple " devote d t o thi s idolatrou s practice . Hi s conclusion ? 
This stat e o f affair s ma y b e "a n illusio n to o preciou s t o b e relinquished." 4 

Precious to  whom is the questio n h e neglect s t o answer . 
Given th e unfortunat e stat e o f lega l commentar y itself , i t i s no t surprisin g 

that eve n th e mos t thoughtfu l contributors , outsid e o f law , assum e tha t la w 
has a  certaint y tha t elude s othe r disciplines . Literar y theoris t Stanle y Fish , 
turning hi s energie s t o lega l theory , defer s t o "competent " practitioner s o f 
something calle d "adjudication. " Likewise , philosophe r Stanle y Cavel l as -
sumes tha t partie s befor e a  cour t ar e i n competitio n fo r a  stabl e standar d 
called "th e favorabl e o r unfavorabl e respons e o f the  law" (emphasi s added). 5 

Lawyers wh o rejec t th e transcenden t assumptio n tha t suc h stabl e lega l 
standards exis t ar e roundl y attacke d fo r degradin g th e law an d fo r intolerabl y 
departing fro m wha t ar e sai d t o be the settle d rule s o f legal trut h production . 
Work tha t question s thes e ostensibl y settle d rule s i s dismisse d a s fiction.  I t 
has, fo r instance , been suggeste d tha t Patrici a Williams' s Alchemy of  Race and 
Rights i s clearl y no t a  factua l wor k an d ough t therefor e t o hav e bee n pre -
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sented a s a  novel . Meanwhile , Randal l Kennedy' s "Racia l Critiques " article , 
notwithstanding it s seriou s flaws,  continue s t o b e cite d a s evidenc e tha t 
Negro Crits , who m Kenned y criticizes , neglec t a n indispensabl e ideal : th e 
production o f empirica l evidenc e an d rea l proof. 6 Moreover , allegianc e t o 
these illusor y standard s o f legal-scientifi c trut h productio n i s no t confine d t o 
opponents o f Negro Criticism . A relativel y friendl y Harvard  Law Review  Book 
Note o n Alchemy treate d th e book a s bifurcated betwee n literar y an d scientifi c 
claims. Th e reviewe r praise d th e suppose d literar y aspect s o f th e boo k bu t 
commented tha t "whe n th e tex t crosse s bac k fro m ar t t o scienc e . . .Wil -
liams's argumen t become s a s partia l an d contradictor y a s tha t o f he r adver -
saries." I t is , however , new s tha t Negr o Cri t text s participat e i n scientifi c 
ambitions a t all . A  passag e i n Alchemy  wher e referenc e i s mad e t o statistic s 
on crim e prompt s th e reviewe r t o sugges t tha t William s "masquerade s a 
partial pictur e . . . a s objectiv e truth. " Ye t Williams' s resor t t o statistic s 
always intend s t o throw u p thei r indeterminac y an d furthe r a  principal Negr o 
Crit theme : frequentl y i n Americ a "trut h lik e a  fa d take s o n a  lif e o f it s own , 
independent o f action an d limite d onl y b y th e imaginatio n o f self-proclaime d 
visionaries." Williams' s poin t i s tha t th e crucia l irresolvabilit y o f episode s 
like th e Tawan a Brawle y affai r i s usuall y solved , simplistically , b y a  regim e 
of trut h tha t elevate s a n arbitrar y trut h fro m amon g a  multitud e o f competi -
tors. Eve n thi s friendl y reviewe r thu s manage s t o overemphasiz e th e seman -
tic postur e o f th e chapte r i n questio n (assertin g a  competing  truth) . Th e 
reviewer neglect s tha t competin g truth' s arbitrar y erasur e b y th e prevailin g 
regime o f truth , an d therefor e misse s Williams' s centra l theme : give n th e 
failure o f objectivism , powe r make s truth. 7 

In anothe r assaul t b y friendl y fire,  Edwar d Rubi n ha s offere d a n attemp t 
(entitled "O n beyon d Truth" ) t o addres s th e crisi s o f stabl e standard s withi n 
legal academia . Rubi n begin s promisingly , notin g tha t i n law "th e entir e field 
crackles wit h normativity, " s o tha t th e scientifi c concept s o f validit y ar e 
unhelpful. Ye t Rubi n himsel f propose s th e spectacularl y unhelpfu l alterna -
tives o f "normativ e clarity " an d "persuasiveness, " limite d b y a  principl e o f 
"bizarreness." Wh o i s t o appl y thes e ne w test s o f truth ? Rubi n mean s t o b e 
reassuring whe n h e say s tha t thi s tas k wil l b e handle d b y " a larg e sampl e o f 
distinguished reviewers " guide d b y a  belie f tha t somethin g calle d "theory " 
provides somethin g calle d "altitude " an d thereb y guard s agains t mer e opin -
ion an d bias. 8 Rubi n thu s reenter s th e ques t t o escap e th e cracklin g norma -
tivity o f the field  b y employin g a  spuriou s metapho r o f flight . 

In ye t mor e friendl y fire,  Danie l Farbe r an d Suzann a Sherr y als o begi n i n 
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a promisin g fashion . The y specificall y not e tha t sinc e Negr o Crit s hav e 
challenged prevailin g standards , " A constructiv e respons e .  . .  cannot simpl y 
reassert thos e traditiona l standards. " Ye t th e epigrap h o f thei r articl e prefig -
ures thei r ow n failure : "T o hav e crafte d .  . .  something tru e an d trul y put — 
whatever th e devi l els e lega l scholarshi p is , i s from , o r i s for , it' s fo r th e jo y 
of tha t too. " Seemingl y unawar e o f th e enormou s an d foredoome d audacit y 
of suc h trut h seeking , Farbe r an d Sherr y se t themselve s th e ol d tas k o f 
elaborating "methods  o f judgin g truthfulness " (emphasi s added) . Farbe r an d 
Sherry ar e awar e tha t "th e meanin g o f 'truth ' itsel f i s contested, " bu t the y 
simply assert , "W e d o no t believ e i t necessar y t o explor e th e philosophica l 
disputes ove r th e natur e o f trut h i n orde r t o resolv e th e standard s fo r 
assessing nonfictiona l stories. " Farbe r an d Sherr y admi t th e unattainabilit y 
of truth (o r a t leas t declin e th e question ) eve n a s the y retai n th e legitimizin g 
rhetoric o f truth . Whil e Negr o Crit s insis t o n unswervin g allegianc e t o 
communities outsid e o f la w schoo l walls , Farbe r an d Sherr y woul d bloc k 
that projec t wit h thi s dogma : "Communit y buildin g ma y b e valuable , bu t i t 
is a n enterpris e quit e distinc t fro m increasin g understandin g o f th e law." 9 

No furthe r argument , apparently , i s necessary . 
This, then , i s th e Friar' s Roas t tha t lega l scholarshi p ha s become . Lega l 

scholars, righ t now , ar e playin g a  game o f mak e believe . Righ t no w the y ar e 
operating o n th e explicit  assumption tha t question s abou t th e natur e o f trut h 
are no t centra l t o lega l practice . They assum e it' s fine  t o continu e i n rhetori -
cal allegianc e t o Benda' s missio n o f disintereste d trut h seeking , eve n whil e 
admitting tha t Benda' s mode l i s unattainabl e i n practice . Yet , a s Ernes t 
Gellner ha s pu t th e poin t i n criticizin g th e undeserve d dominanc e o f Julie n 
Benda's ideal s i n contemporar y intellectua l practices , 
The taci t deploymen t o f a  model whic h fail s t o d o justice to the seriousnes s o f [the ] 
difficulties i s itsel f a  kin d o f intellectua l treason . Th e striden t denunciatio n o f th e 
treason o f the clerics , which pretend s tha t ou r situatio n i s far cleare r and unambigu -
ous than i t in fact is , is itself a form o f infidelity t o the truth.10 

Law need s ne w unsparin g satirica l critics . Perhap s Negr o Crit s ar e ne w 
Jonathan Swifts. 11 

People Enact  Truth 

Contrary t o a  myt h whos e histor y an d function s woul d repa y furthe r study , trut h 
isn't th e rewar d o f fre e spirits , the chil d o f protracte d solitude , no r th e privileg e o f 
those who have succeeded in liberating themselves.  Truth i s a thing of this world. 

— Michel Foucault, Truth  and Power 
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Negro Cri t response s t o th e mock-scientifi c attack s an d assorte d misunder -
standings canvasse d i n th e previou s sectio n hav e persuasivel y emphasize d 
that, i n law , the issu e o f trut h versu s fiction  i s no t "ou t there " t o be picke d 
up lik e pebble s of f a  beach . La w isn' t lik e mann a fro m heaven . Judges , la w 
clerks, Cour t TV , messengers, lawyers , paralegals , Federa l Expres s couriers , 
secretaries, an d interaction s amon g al l o f the abov e enac t muc h o f society' s 
legal "regim e o f truth." The courts participat e i n big and smal l ways . 

Small ways:  the court' s evidentiar y rule s decid e wha t evidenc e i s admissi -
ble i n an y dispute , an d the n th e judg e decide s wha t amon g th e admissibl e 
evidence i s persuasive. Eve n i n the relatively rar e case s where ther e i s a jury , 
so tha t th e judg e doesn' t hav e th e final  sa y o n th e persuasivenes s o f th e 
evidence, th e judg e stil l guide s th e jury' s deliberations . An d tria l juror s 
are themselve s hardl y infallibl e arbiter s o f truth . Wha t wa s previousl y a 
malcontent's complain t ha s become, sinc e the Rodney Kin g verdict , a  part o f 
popular lore : juries ca n and do flunk  th e truth test . 

Big ways:  conservativ e an d progressiv e lawyer s alik e agre e tha t court s 
generally, an d th e Unite d State s Suprem e Cour t i n particular , contribut e t o 
the country' s "vision " o f itself . Thei r jo b i s eithe r t o dra g everyon e bac k t o 
an imagine d traditiona l Americ a (conservatives ) o r to push everyon e forwar d 
to a n imagine d bes t Americ a (progressives) . I t i s eas y t o sho w tha t thi s 
vision-announcing functio n alway s an d necessarily involve s contestabl e val -
ues rathe r tha n simpl e truth . Those who oppose the courts' inevitable vision -
ary rol e clai m tha t judge s ar e an d ough t t o b e confine d t o a  distinctl y 
professional, legal , o r rule-of-la w vision . Makin g th e cas e fo r that  peculia r 
idea i s an uphil l battl e indeed . 

On Jun e 28 , 1993 , the U.S . Suprem e Cour t rejecte d th e clai m tha t th e 
orthodox scientifi c communit y ha s a  monopol y o n scientifi c truth . Th e Su -
preme Cour t refuse d t o giv e automati c deferenc e t o th e dominan t scientifi c 
community. I n Daubert  v.  Merrell  Dow Pharmaceuticals, Inc., th e justice s hel d 
that court s o f law hav e t o accep t scientifi c evidenc e a s exper t evidenc e eve n 
if th e scientifi c metho d followe d b y th e particula r exper t i s no t generall y 
accepted i n th e scientifi c community . Afte r Daubert,  i n eac h cas e eve n th e 
most well-credentiale d scientis t mus t convinc e th e court s afres h a s t o th e 
merits o f the particula r conteste d scientifi c claim . The judg e o r jury , no t the 
scientists, thu s hav e th e final  say on what constitute s scientifi c trut h fo r lega l 
purposes. Thi s i s potentially importan t i n produc t liabilit y case s lik e Daubert 
itself, wher e well-funde d dru g companie s an d othe r corporat e defendant s 
often bankrol l muc h o f the scientific community' s research . 
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Law's truth-makin g rol e ca n hel p America' s dispossesse d enormousl y i f 
lawyers relentlessl y questio n th e thing s la w doe s ever y day . Bu t onl y Negr o 
Crits sustai n thi s questioning . Superficiall y simila r lawyer s grou p withi n a 
strand o f feminis m know n a s "differenc e theory. " Bu t differenc e theorist s 
call fo r eac h lawye r t o pursu e plura l value s individuall y an d believ e tha t 
these value s ca n b e harmonize d throug h ou r opennes s t o eac h other . Whil e 
this sor t o f thin g migh t perhap s serv e wel l i n a  Himalaya n ashram , i t i s les s 
well suite d t o th e America n lega l system , whic h impose s pai n an d deat h 
every day . 

The differenc e schoo l i s buil t aroun d a  new-ag e "ple a fo r judge s t o 
engage wit h perspective s tha t challeng e thei r own. " Ye t thei r underlyin g 
desire, t o approac h neare r othe r people' s truths , migh t b e bette r advance d i f 
the dispossesse d spen d energ y o n uncompromisin g expressio n o f previousl y 
excluded truth s rathe r tha n o n tryin g t o empathiz e wit h thei r oppressors . W e 
might expec t differenc e theorists ' idea l o f th e judicia l rol e t o tak e accoun t o f 
the differenc e wit h whic h the y ar e s o concerned . Yet , i n outlinin g th e 
appropriate judicia l role , a  leadin g differenc e theorist , Marth a Minow , slip s 
away fro m he r ow n bes t insights . Minow begin s with the laudable suggestio n 
that th e ple a fo r opennes s t o differenc e i s no t a  mer e "cal l fo r sympath y o r 
empathy, no r a  hope tha t judge s wil l be 'good people. ' Sympathy, th e huma n 
emotion, mus t b e distinguishe d fro m respect , th e lega l command. " 

This goo d insigh t doe s not , however , las t ver y long . Mino w approvingl y 
cites the view tha t 
whereas sympath y involve s a n imaginativ e extensio n o f our own person , our belief s 
and perspective , respec t heed s th e distinctnes s o f persons... . W e ca n respec t [an -
other's] views withou t sympathizin g wit h them. We ca n fin d the m justifie d fro m hi s 
perspective, without believing that they would be ours in that situation. 12 

But ho w ca n w e find  another' s vie w "justified " i f w e would , even  in her 
situation, hav e a  differen t one ? Minow' s distinctio n betwee n sympath y an d 
justification i s nonexistent . Th e distinctio n trade s o n a  dilute d sens e o f 
justification. Justificatio n i n a  stron g sens e jus t is  wha t w e thin k right . I t 
provides u s wit h reason s fo r action . I n a  dilute d sense , justificatio n migh t 
mean somethin g like , " I ca n se e wha t you'r e sayin g b u t . . . " I n thi s weake r 
case, justificatio n simpl y migh t no t provid e u s wit h a  reaso n t o ac t i n accor d 
with th e othe r person' s view . Moreover , thi s weake r sens e o f justificatio n 
will b e especiall y useles s wher e controvers y i s especiall y intense . Mino w 
neglects Stanle y Fish' s usefu l first  la w o f toleranc e dynamics : toleration  is 
exercised in an  inverse  proportion to  there  being anything at  stake.  Anyon e wit h 
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strong view s i n a  heate d controvers y woul d probably , i f i t wer e he r choic e 
to make , withhol d th e lega l comman d he r opponen t wants . An d i f sh e doe s 
not withhol d he r opponents ' preferre d command , i t wil l b e becaus e sh e 
doesn't reall y fee l strongl y abou t th e issue , o r becaus e sh e feel s strongl y tha t 
exactly wher e on e feel s strongl y abou t a n issue , on e ough t t o defe r t o one' s 
opponents i n certai n circumstances . Thi s latte r view—tha t on e ought  t o 
defer t o one' s opponents—represent s a  perfectly respectabl e ideolog y calle d 
liberalism. Th e actio n i t compels—awar d th e lega l comman d t o one' s oppo -
nent i n certai n circumstances—i s no t manifestl y absurd , bu t neithe r i s i t 
universally desirable . Ther e ar e time s whe n w e ought  not  t o tur n th e othe r 
cheek. Minow' s mode l onl y work s amon g person s wh o ar e already  unsepa -
rated b y urgen t mora l an d politica l differences—o r amon g thos e wh o fee l s o 
secure i n thei r ow n positio n tha t permittin g thei r opponen t a  victor y o n a 
single particula r occasio n resemble s philanthrop y mor e tha n self-abegnation . 
If this i s thi s cas e w e are , alas , thrown bac k upo n th e toothles s empath y tha t 
Minow think s sh e ha s overcom e b y importin g th e notion s o f respec t withou t 
sympathy an d o f justificatio n withou t belief . Thi s i s a n importan t poin t 
because empathy , whil e perhap s catharti c fo r th e empathizer , i s no t a  goo d 
political strateg y fo r th e dispossessed : 

For blacks , describin g need s ha s bee n a  disma l failur e a s a  politica l activity . I t ha s 
succeeded only as a literary achievement. The history of our need is certainly moving 
enough t o hav e bee n calle d poetry , oratory , epi c entertainment—bu t i t ha s neve r 
been treated b y white institutions a s the statement o f a political priority... . Som e of 
our greates t politician s hav e been force d t o become minister s o r blues singers . Even 
white description s o f "th e blues " ten d t o remov e th e dail y hunge r an d hur t fro m 
need an d abstrac t i t int o a  mood . An d whoeve r woul d legislat e agains t depression ? 
Particularly somethin g a s rich , soulful , an d sonorousl y productiv e a s blac k de -
pression.13 

The astutenes s o f thi s observatio n i s difficul t t o overstate . Negr o Cri t 
scholarship ha s bee n alternatel y praise d a s "eloquent " an d dismisse d a s 
fiction. Thus , eve n wher e black s ente r politica l institutions , a s lawyers , 
judges, o r otherwise , thei r view s stok e emotio n mor e ofte n tha n se t agendas . 
During th e mas s eulog y tha t followe d Justic e Thurgoo d Marshall' s death , a 
New York  Times  headlin e referre d t o th e "plain-spoken , gut-wrenchin g elo -
quence o f the Justice's rea l voice. " The Times  describe d Marshall' s voic e a s a 
"sonorous instrument. " An d th e tex t o f th e article , consisten t wit h thi s 
cathartic hype , referre d t o Justic e O'Connor' s remar k tha t Marshal l ha d 
"influenced he r mos t a s a  raconteur." 14 Yet , whateve r thi s influenc e was , i t 
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did no t resembl e a  consisten t patter n o f concurrenc e wit h Marshall' s opin -
ions. O'Connor' s transmutatio n o f Marshall' s prioritie s int o som e kin d o f 
raconteur's recita l allowe d he r t o strik e a n enlightene d posture . Sh e coul d 
praise the man even while withholding concurrence in his pattern of values— 
even whil e withholdin g th e lega l command . Empathy , thus , i s bullshit . I t 
does mor e fo r th e self-righteousnes s o f th e empathize r tha n fo r th e well -
being of the dispossessed . 
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Can W e Judg e Judges ? 

Who did you bury to become enforcer o f the law? 
—Audre Lorde, The Marvelous Arithmetics of Distance 

Justice Thoma s i s a t th e star t o f a  ter m tha t coul d easil y excee d fort y 
years. The followin g discussio n wil l bypass numerou s opportunitie s t o prov e 
Thomas wron g o n specifi c point s o f lega l doctrin e i n orde r t o provid e a n 
enduring critique , beyon d ephemera l doctrina l skirmishes . Additionally , thi s 
approach reflect s th e importan t argumen t presente d i n th e nex t section : 
doctrinal debate does  not  determine  the  results  of  Supreme  Court  cases.  In ever y 
interesting case , ther e ar e variou s view s tha t Thoma s migh t competentl y 
adopt. Thomas' s chose n doctrina l path s wil l frequentl y see m quit e wrong , 
but th e mora l complain t wil l b e base d o n th e ver y availabilit y o f th e othe r 
doctrinal lin e o f reasoning . Whereve r Thomas , ostensibl y unhappy , follow s 
controversial doctrin e t o result s h e avowedl y laments , he drop s th e ball . 

There ar e lot s o f objection s t o judgin g judge s i n thi s way . First,  thi s 
approach ma y see m t o violat e th e ide a tha t la w i s a  scientific , technical , o r 
professional skil l ideall y separat e fro m mora l concerns . Judges ar e know n t o 
have mora l an d politica l beliefs , but , th e argumen t goes , they shouldn' t allo w 
these belief s t o influenc e thei r performanc e a s professionals . Thi s rhetori c o f 
judicial restrain t a s a  professiona l idea l i s stil l powerfu l i n talk abou t law . Yet 
we ought to oppose the ideal of judicial restraint)  not  because it is inherently undesirable 
in principle, but  because  it is  admittedly  unattainable  in  practice and FOR  THAT 
REASON undesirable  in practice. The conventiona l wisdo m tha t urge s u s t o 
strive fo r al l sort s o f abstrac t ideal s (i n la w an d elsewhere ) whil e i n the sam e 
breath admittin g tha t thos e ideal s ar e unattainable i s positively harmful . Suc h 
foredoomed strivin g obscure s injustice s tha t les s grandios e ideal s migh t 
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remedy. Every principle that is admittedly unattainable  in practice is also immediately 
suspect IN PRINCIPLE  since  it  is  likely  to  be  a  distraction  from meaningfully 
improving our practices} A t th e ver y least , admittedl y unattainabl e ideal s ough t 
to receiv e extremel y clos e scrutiny . And judicia l restraint , i t turns out , canno t 
bear th e weigh t o f suc h a  careful examination . 

Second, passing mora l judgmen t o n anyon e ma y itsel f see m presumptuou s 
and eve n oppressive . Thoma s himsel f ha s raise d thi s objectio n throughou t 
his career , an d ha s continue d t o rais e i t sinc e joinin g th e Court . I n a  speec h 
prominently publishe d i n th e Wall  Street  Journal a t th e heigh t o f th e Guinie r 
affair an d entitle d "Th e Ne w Intolerance, " Thoma s criticize d a  perceive d 
black orthodoxy : "I s i t reall y mor e laudabl e t o mak e a  ma n afrai d t o expres s 
his belief s tha n i t i s t o mak e hi m ashame d fo r th e colo r o f hi s skin? " 
While th e ide a tha t thi s boo k migh t mak e Thoma s quak e i s flattering,  eve n 
encouraging, i t i s unlikely . Moreover , Thomas' s underlyin g reasonin g (th e 
sanctity o f self-expression ) equall y protect s everyone' s righ t t o censur e th e 
conduct o f others . I t i s th e judge s wh o hav e th e power , an d Justic e Thoma s 
has mor e tha n most . 

Third, th e presen t argumen t migh t wrongl y b e though t t o singl e ou t 
black judges . A  whit e judge , however , migh t hav e rhetorica l civi l right s 
commitments mor e conspicuou s tha n he r blac k colleagues . Thi s rhetori c 
would the n se t th e benchmar k fo r ou r assessmen t o f her . Th e cornerston e o f 
evaluation i s thu s commitment , no t pigmentation . Ye t thi s doe s no t mea n 
that blac k judge s hav e n o specia l obligations . I t is , i n theory , conceivabl e 
that America n blac k judge s withou t a  conspicuou s commitmen t t o America n 
racial justic e exist , o r migh t exist . Suc h judge s woul d b e beyon d th e presen t 
criticism (thoug h probabl y criticizabl e o n broade r humanitaria n grounds) . I , 
however, kno w o f n o suc h judge . Certainly , Clarenc e Thoma s i s no t suc h a 
judge. Thoma s consistentl y voice s a  sens e o f America' s unjus t racia l pas t 
and subscribe s t o a  conspicuou s rhetori c o f redress . Hi s rhetoric , no t hi s 
pigmentation, i s th e basi s fo r mora l criticism . Thi s answer s th e followin g 
objection: "Wh y ar e yo u holdin g Justic e Thoma s t o a  highe r standar d tha n 
the other , whit e Justices ? Th e othe r Justice s ca n choos e t o b e libera l o r 
conservative, averag e o r great , pro-busines s o r pro-people . S o what i f Justice 
Thomas choose s t o b e conservative , average , pro-business? " 2 

The respons e i s that Thoma s ha s mad e n o suc h choice . He ha s no t chose n 
conservative ideolog y a s a n en d i n itsel f regardles s o f it s impac t o n racia l 
justice. H e ha s no t chose n pro-busines s ove r pro-people . Hi s poin t i s alway s 
ostensibly tha t racia l justic e i s better serve d b y hi s agenda . 
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In a  sense othe r tha n th e sens e tha t i t intends , however , thi s las t objectio n 
("why a  highe r standard?" ) contain s a n importan t insight . Th e objectio n 
assumes tha t Justic e Thoma s i s not  committe d t o racia l justice . I t assume s 
that th e contour s o f Justice Thomas' s jurisprudenc e reflec t th e contour s o f a 
pro-business agenda . I f this i s accurate , Justice Thomas mus t eithe r persuad e 
us tha t th e interest s underlyin g a  pro-busines s agend a ar e actuall y identica l 
with racia l justice , properl y understood , o r els e h e mus t admi t tha t hi s 
rhetoric o f racia l justic e ha s bee n conquere d i n practice—tha t h e ha s bee n 
led t o mistak e th e prerogative s o f othe r interest s fo r th e imperative s o f 
racial justice . 

Thomas and  the  Rule  of  Law 

There ar e seemingl y lot s o f problem s wit h holdin g judge s morall y account -
able fo r thei r decisions . First,  Thomas, lik e al l Suprem e Cour t justices , wil l 
often depen d o n th e researc h an d writin g o f la w clerks . Ca n h e b e hel d 
responsible fo r hi s decisions ? Eas y answer : h e supervise s an d i s responsibl e 
for decision s tha t h e signs . Authorin g Suprem e Cour t (o r othe r judicial ) 
opinions i s a n extremel y self-consciou s exercise . Th e justice s revie w opin -
ions ver y closel y an d wher e the y disagre e wit h eve n th e smalles t details , 
they indicat e tha t disagreement . I f they agre e wit h th e resul t o f th e cas e bu t 
not wit h th e underlyin g reasoning—o r vic e versa—the y sa y so . They ma y 
join al l bu t th e objectionabl e part s o f th e decision , o r ma y writ e a  separat e 
concurring opinion . I f the y disagre e wit h th e resul t the y dissent , agai n wit h 
or withou t a n opinion . Wher e othe r justice s als o dissent , th e whol e rang e o f 
choices (joinin g a  dissentin g opinio n i n full , i n part , writin g separately ) 
repeats itself . I n thi s manne r Suprem e Cour t opinion s reflec t extremel y 
nuanced coalition-buildin g exercises . N o on e eve r sign s anythin g b y ac -
cident. I n Conroy  v. Askinoff Thoma s joine d th e entir e majorit y opinio n wit h 
the exceptio n o f a  singl e footnote . I n anothe r cas e Justic e O'Conno r joine d 
all o f Souter' s opinio n excep t "th e sentenc e t o whic h n . 2 9 i s attached. " 
When a  justic e sit s ou t a  case , we hea r abou t it : "Justic e Thoma s an d Justic e 
Ginsberg too k n o par t i n th e consideratio n o r decision." 3 Suprem e Cour t 
justices ar e thu s firml y boun d fo r purpose s o f mora l assessmen t b y every -
thing t o whic h the y len d thei r name . 

Second, law i s found , no t made . A  Suprem e Cour t justic e i s onl y a  funne l 
through whic h la w expresse s itself . The clai m tha t Thoma s i s responsible fo r 
law woul d b e bot h inaccurat e an d improper , becaus e la w i s a  scienc e i n 
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which correc t answer s ar e compelle d b y technica l rules . A  justice' s jo b i s t o 
set asid e he r persona l ethic s an d t o provid e professiona l reading s o f thos e 
rules. Any ethica l critiqu e o f a  sittin g judg e mus t recko n wit h thi s influentia l 
idea tha t judge s follo w lega l rules , not persona l morality . Thi s ide a i s the flip 
side o f th e idea l o f judicia l restraint . Judicia l restrain t urge s tha t judge s ought 
ideally to follo w rules , not morality . The presen t poin t urge s tha t since  judges 
follow rules , no t morality , ethica l assessmen t o f judges , includin g Justic e 
Thomas, i s misplaced. However , popula r way s o f talking abou t la w exagger -
ate th e hurdl e pose d b y thi s argument . Muc h tha t passe s unde r th e banne r o f 
the rul e o f la w rest s no t o n impartia l la w bu t o n valu e judgments , judicia l 
acquiescence, an d slopp y scholarship . Thi s objectio n nevertheles s raise s 
law's livelies t controvers y an d require s extensiv e discussion . I t woul d disal -
low mora l assessmen t o f a  Supreme Cour t justice . 

Why Law  Absolutely  Must  Bind  Judges 

The peculia r constrain t calle d "law " i s essential t o justif y th e everyda y wor k 
that court s do . I f judges ar e onl y politicians , w e hav e n o reaso n t o pa y the m 
any mor e attentio n tha n w e woul d pa y th e averag e congressiona l windba g 
acting i n he r persona l capacity . Whe n judge s talk , peopl e listen , an d contro -
versy end s i n a  crucia l sense , eve n a s i t continue s i n othe r senses . La w 
happens. Judges settl e wha t actio n th e stat e wil l permi t o r deman d i n heate d 
disputes. The lose r listen s no t becaus e sh e come s t o se e the mora l soundnes s 
of he r opponent' s case , bu t ofte n simpl y t o avoi d punishment . Thi s punish -
ment, o r threa t o f punishment , woul d b e eas y t o justif y i f judge s spea k a 
peculiar impartia l ("legal" ) trut h tha t i s fre e o f th e moral , political , an d 
opportunistic difference s tha t separat e th e plaintif f an d th e defendant . Suc h 
impartial decisionmakin g woul d i n tur n mak e i t acceptabl e fo r othe r official s 
to us e forc e i n inflictin g th e judges ' decisions o n th e parties . That,  ideally , i s 
law's specia l leverage . Underneat h th e classica l idea l o f th e rul e o f la w i s a 
desire t o escape , i n th e word s o f landmar k constitutionalis t A . W . Dicey , 
"the rul e o f men. " I f w e haven' t escape d th e rul e o f persons , th e traditiona l 
enterprise o f la w collapse s i n a  crucia l sense . La w lose s it s abilit y t o com -
mand automati c an d universa l obedience . I t lose s it s clai m t o flow  fro m 
neutral principle . La w lose s it s peculia r leverage . Most  importantly,  Thomas 
loses the scapegoat that law's  leverage  would  provide. H e lose s a  mora l alibi . H e 
can't clai m tha t la w automaticall y dictate s th e result s o f case s withou t an y 
action b y him . Ther e migh t stil l b e numerou s reason s wh y Thoma s follow s 
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a rule , bu t thes e reason s woul d no w b e o f th e sam e political , strategic , o r 
personal sor t tha t th e rul e o f la w wa s suppose d t o mov e u s beyond . I f law' s 
leverage ha s collapsed , Thoma s i s brough t int o th e fra y an d i s ope n t o 
ethical assessment , jus t lik e the res t o f us . 

Law Doesn  \  Bind  Judges 

Law's leverag e ha s collapsed . Th e neutra l vie w o f lega l proces s ha s bee n 
thrown int o seriou s question . Mos t lawyer s no w accep t tha t lega l doctrin e i s 
manipulable; tha t lega l concept s frequentl y d o no t dictat e particula r result s 
in actua l cases ; an d tha t lega l rule s ar e "indeterminate " an d therefor e d o no t 
bind judge s i n th e peculia r wa y tha t woul d shiel d the m agains t ordinar y 
moral criticism . The clai m tha t la w doesn' t bin d judge s is , however, complex . 
It i s frequentl y misunderstoo d b y it s opponent s an d it s meanin g i s hotl y 
contested eve n amon g it s adherents . Th e ke y question , fo r th e presen t 
analysis o f judge s a s mora l actors , i s ho w muc h choice  judges have . I s 
Thomas eve r blocke d b y a  thing calle d "law" ? Perhap s not . 

Judges ma y b e blocke d b y man y considerations , bu t a  thin g calle d la w i s 
never on e o f them. Muc h tha t w e cal l la w i s merely a n ordinar y combinatio n 
of strategi c reasonin g an d valu e judgments . Thi s kin d o f reckonin g i s cer -
tainly a  constraint ; bu t i t i s no t th e peculia r constrain t tha t th e thin g calle d 
law need s t o be . I t is , rather , th e sam e sor t o f thin g tha t congressiona l 
windbags dea l wit h ever y day . Thi s kin d o f reckonin g lack s th e specia l 
leverage la w need s i n orde r t o wal l it s empir e of f fro m th e rul e o f men . I t 
fails t o giv e a  judg e th e scapegoa t sh e need s i n orde r t o escap e ordinar y 
moral criticism . I f lega l rule s don' t bin d judges , the n lega l dispute s ar e lik e 
our othe r disputes . I f lega l dispute s ar e lik e ou r othe r disputes—i f judge s 
are lik e th e res t o f us—the n w e ca n advanc e ordinar y mora l criticis m o f th e 
work the y do . 

Why Some  Lawyers  Still  Think  Law  Binds  Judges 

[The Constitution ] i s mad e fo r peopl e o f fundamentall y differin g views , an d th e 
accident o f ou r rindin g certai n opinion s natura l an d familiar , o r nove l an d eve n 
shocking, ought no t to conclude our judgment . 

—Justice Holmes, Dissenting, Lochner v. New York 

The Lochner  cas e gav e it s nam e t o a n entir e er a o f wha t i s commonl y 
called judicia l activism . Th e Suprem e Cour t struc k dow n minimum-wag e 
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legislation i n the nam e o f freedom o f contract , an d th e cas e i s fodder fo r bot h 
the Righ t an d th e Left . T o th e lef t Lochner  shows tha t judicia l neutralit y i s a 
myth. T o th e right , Lochner  show s tha t judicia l restrain t (th e ide a tha t rule s 
bind an d ough t t o bin d judges ) i s everybody' s friend , no t jus t a  reactionar y 
fetish. Wha t get s los t i n suc h argument s i s tha t bot h judicia l restrain t an d 
judicial activis m deriv e thei r meanin g fro m som e preexistin g judicia l culture . 
Abstract argumen t ove r th e desirability , i n principle , o f on e o r th e othe r 
judicial postur e i s thu s useless . A  mor e usefu l wa y o f lookin g a t th e issu e i s 
to as k abou t th e legitimac y o f particula r judicia l cultures . Th e rhetori c o f 
reasonableness an d rationalit y is , fo r instance , prominen t i n th e Lochner 
decision. I f judges , toda y an d i n th e Lochner  era, ar e draw n fro m a  relativel y 
narrow ban d o f society' s privileged , ho w d o w e justif y givin g the m contro l 
over th e concept s o f reasonablenes s an d rationalit y tha t ar e s o centra l t o th e 
law tha t govern s everyone ? An d i f we can' t justif y thei r control , wha t i s th e 
binding forc e o f what the y thin k la w is ? 

The fac t tha t lega l decisions , eve n i n area s o f intense politica l controversy , 
can frequentl y b e predicted b y thos e i n the lega l communit y i s often assume d 
to enhanc e th e legitimac y o f judicia l decisionmaking . Bu t i t shoul d hav e th e 
opposite effect . I t shoul d trigge r alar m bell s an d mak e u s wonde r abou t 
oversimplification. I t shoul d giv e u s pause , no t spee d u s t o accep t "legal " 
results. 

Most lawyer s admi t tha t lega l rule s hav e fringe s ("penumbra" ) o f uncer -
tainty withi n whic h judicia l discretio n an d persona l value s com e int o play . 
But the y argu e tha t lega l rule s als o hav e cor e meaning s an d tha t ther e ar e 
clear case s i n whic h judge s hav e n o meaningfu l discretion . The y ofte n 
assume tha t fring e case s ar e rare , an d tha t eve n i n fring e case s ther e ar e 
other constraint s (suc h a s legislativ e intent ) limitin g a  judge' s roo m fo r 
maneuver. Suc h argument s reawake n th e ide a tha t la w i s relatively apolitica l 
and essentiall y bind s judges . Suc h argument s reawake n th e ide a tha t th e 
intrusion o f politic s i n lega l practic e i s regrettabl e and , fortunately , 
containable. 

Such arguments , however , confus e th e clai m tha t lega l rule s don' t deter -
mine lega l result s wit h th e clai m (whic h nobod y nee d make ) tha t lega l 
outcomes ar e random . Thos e wh o argu e thi s wa y assum e tha t t o sa y tha t 
law doesn' t bin d judge s i s t o sa y tha t judicia l decision s ar e random  (e.g. , 
depend o n a  judge' s breakfast) , an d s o the y thin k the y ca n prov e tha t la w 
binds judge s b y pointin g ou t tha t th e result s o f case s ar e frequentl y predict-
able* Bu t thi s predictabilit y ca n b e explaine d b y th e prevalenc e o f a  conven -
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tional wisdom . An d thi s prevalenc e doesn' t i n itsel f recove r law' s los t lever -
age, doesn' t restor e th e judge' s scapegoat , doesn' t establis h tha t la w bind s 
judges i n th e lost , traditiona l sense . Al l i t doe s i s shif t attentio n t o th e 
legitimacy o f th e prevalen t lega l culture . Wh o cares , fo r instance , i f i t wa s 
predictable i n Munic h i n 193 8 tha t th e lega l cultur e woul d expec t expropria -
tion o f Jewis h propert y wheneve r th e issu e aros e befor e a  court ? I f la w 
bound judge s i n th e peculia r mechanica l sense , suc h expropriatio n woul d 
follow automaticall y withou t meaningfu l spac e fo r individua l reflectio n b y a 
judge. Lega l doctrine , however , alway s require s judge s t o work  toward lega l 
conclusions. "Th e officia l wh o feel s 'bound ' reason s fro m nonexisten t 
'grounds' an d hide s fro m hersel f th e fac t tha t sh e i s exercisin g power." 5 I f 
laws don' t bind , judges mak e choice s even  in reaching the expecte d o r predict -
able result . Ou r ordinar y mora l reasonin g ma y the n seiz e o n suc h act s o f 
choice i n a  wa y tha t woul d no t b e availabl e wer e i t tru e tha t rule s dictat e 
results. If , i n practice , the la w appear s simple r tha n ordinar y mora l reasonin g 
outside o f law, somethin g funn y i s happening . 

Something Funny  Is  Happening 

That al l valuations o f law ar e mora l judgments , that lega l philosoph y i s a  branch o f 
ethics, tha t th e proble m whic h th e judg e face s is , i n th e strictes t sense , a  mora l 
problem, and that the law has no valid end or purpose other than the maintenance of 
the good lif e ar e propositions whic h jurist s ar e ap t t o resen t wit h som e acerbit y 
It i s submitte d tha t [th e contrary ] tenet s o f curren t juristi c fait h sprin g fro m a n 
indefensible vie w o f th e natur e an d scop e o f ethic s an d ting e curren t lega l criticis m 
with a peculiar confusion . 

—Felix Cohen , The  Ethical Basis of Legal Criticism,  1931 

It i s nearly seventy-fiv e year s sinc e Feli x Cohen , a  central figure  i n America n 
legal realism , wrot e thes e words . Nevertheless , thoughtfu l lawyer s continu e 
to enforc e increasingl y baroqu e separation s o f la w an d morality . Cohen' s 
ethical legal-realist messag e ha s largel y disappeare d i n moder n lega l acade -
mia. I n today' s lega l community , ethic s i s a  charmin g an d dilute d embellish -
ment o n th e practic e o f law , rathe r tha n it s governin g impetus . Today ethic s 
is corralle d int o a  serie s o f ba r associatio n "canons " tha t provid e a  se t o f 
protocols o r a  kin d o f etiquett e t o b e consulte d onl y whe n th e practitione r 
wishes t o resolv e mino r question s o f lawyerl y propriety . I n Feli x Cohen' s 
picture, b y contrast , mora l evaluatio n woul d b e th e ver y engin e roo m o f th e 
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law, it s primar y animatin g force . Today , thi s aspec t o f Cohen' s though t ha s 
been effectivel y muted . 

Sometimes thi s silencin g o f ethic s i s accomplishe d b y straightforwar d 
revisions o f history. On e commentato r reports , fo r instance , tha t Feli x Cohe n 
advocated a  "ne w objectivis m base d o n th e fact s o f socia l science " an d tha t 
he "essentiall y silenced " the "ide a tha t fact s ar e contingen t o n one' s interpre -
tive framework. " Wrong . A s i n th e epigrap h above , Cohe n wa s emphatic  that 
ethical evaluatio n wa s th e onl y wa y t o escap e " a horribl e wildernes s o f data " 
because "w e shal l neve r understan d th e fact s a s the y are. " Cohe n wa s 
emphatic tha t "th e postponemen t o f th e proble m o f value s i s equivalen t t o 
its repudiation." 6 

Such revisionis m is , moreover , centra l t o som e funn y happening s amon g 
lawyers today . A  bunc h o f progressiv e lawyers , presentin g themselve s a s 
savvy theorists , wor k har d t o demonstrat e tha t the y hav e learne d th e lesson s 
of lega l realism . Ye t the y ultimatel y suppres s realism' s mos t attractiv e in -
sights. Thes e lawyer s ventur e int o debate s outsid e la w an d retur n wit h th e 
news tha t argument s abou t law' s nonbindingnes s ar e no t reall y a  proble m 
for curren t practice s o f law . The y sugges t tha t th e individua l lawyer' s "situ -
atedness" i n th e practic e o f la w rebuff s man y o f th e argument s abou t law' s 
unbindingness. Althoug h th e effec t o f thei r argument s i s t o dampe n th e 
prospects fo r politica l change , thes e lawyer s clai m t o b e progressives . The y 
view law' s unbindingnes s a s a  proble m becaus e i t seem s t o condem n u s t o 
endless round s o f meaningles s an d politicall y quiescen t critiqu e abou t 
whether an d wha t kin d o f legal activis m t o support . However , thei r respons e 
compounds, rathe r tha n solves , thi s problem . A  proble m wit h th e lega l 
system, pose d sharpl y b y Drucill a Cornell , i s a the erasure  of its  own mystical 

foundation of  authority  so  that  the  system can  dress  itself up as  justice" (emphasi s 
added). Rathe r tha n exposin g thes e mystica l foundations , thi s bunc h o f 
lawyers lapse s int o a  tid y projec t o f lega l reform . Thei r projec t sometime s 
bears a  fa r greate r resemblanc e t o th e nineteenth-centur y lega l positivis m o f 
Jeremy Bentha m tha n the y see m willin g t o admit . The y sa y tha t fanc y 
arguments abou t law' s unbindingnes s overstat e th e implication s o f skepti -
cism. Thei r researche s outsid e la w convinc e the m tha t th e curren t stat e o f 
philosophical debate s outsid e o f la w provide s a  basi s fo r greate r certaint y 
and bindingnes s withi n law . The y ultimatel y argu e tha t despit e law' s un -
bindingness, judicia l decisionmakin g i s legitimately  constrained . The y admi t 
that la w doe s no t constrai n judge s i n th e sens e tha t woul d rende r la w 
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apolitical o r unproblematicall y legitimate . Rather , the y clai m t o find  legiti -
mate constrain t i n a  value-generatin g culture , a n authoritativ e science , th e 
nature o f th e experienc e o f judging , o r th e brut e factua l existenc e o f a 
practice calle d "adjudication. " Thes e severa l source s o f legitimacy fo r la w al l 
understate th e degre e o f controvers y withi n th e practic e o f law , an d al l 
proceed upo n th e unexamine d assumptio n tha t legitimate  consensus abou t th e 
meaning o f lega l rule s exist s withi n lega l practice . Thi s imagine d consensu s 
oppresses th e dispossesse d whos e voice s ar e often , b y definition , beyon d it s 
scope. Th e followin g section s criticiz e thi s bunc h o f lawyers . The y ar e a 
cultural tyrant , a  quac k scientist , a  caf e crit , an d a n Englis h professo r wh o 
enjoys lega l debate s ( a fish  ou t o f water) . Thei r work , despit e thei r progres -
sive intentions , shore s u p th e mystica l foundation s o f law' s authority . 

A Cultural  Tyrant? 

I feel: These people are in a great hurry to separate out lunatics. 
—Stanley Cavell , The Claim of Reason 

It's a  good thing I don't allow myself to be influenced . 
—Ludwig Wittgenstein, Culture  and Value 

Professor Joa n Williams , i n he r articl e "Critica l Lega l Studies : The Deat h o f 
Transcendence an d th e Ris e o f th e Ne w Langdells," 7 distance s hersel f fro m 
the unsophisticatio n o f previou s attack s o n thos e wh o argu e tha t la w doe s 
not bin d judges . He r effort , ostensibl y base d o n Wittgenstein , i s t o furnis h 
the sophisticate d defens e o f law' s bindingnes s tha t thos e other s hav e faile d 
to provide . Proponent s o f law' s unbindingnes s ar e described , i n he r account , 
as "irrationalists. " Ye t Williams' s Wittgensteinia n defens e o f law' s bind -
ingness render s Wittgenstei n entirel y unrecognizable. 8 William s sum s u p he r 
critique o f the irrationalists : 

The irrationalists , girde d wit h Derridae n [sic]  learning, jum p fro m th e long-estab -
lished tene t tha t la w does no t functio n b y interna l logi c to the conclusion tha t la w is 
therefore radicall y indeterminate , an d can 9 b e argue d fo r an y give n position . Thi s 
rhetorical structur e set s u p a  fals e dichotom y betwee n tw o alternativ e conclusions : 
Either one believes the liberals ' [objectivity] analysi s o r one adopts the irrationalists ' 
view of law as radically indeterminate . 

Joan Williams' s thir d wa y woul d rejec t bot h thes e extreme s i n favo r o f a 
Wittgensteinian approac h tha t use s "th e concep t o f cultur e t o explai n th e 
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human experienc e o f certainty. " Sh e urge s tha t Wittgensteinia n form s o f lif e 
provide "our " la w wit h a  degree o f certainty sufficien t t o war d of f irrational -
ist attack . Sh e say s tha t law' s doctrina l discours e i s "a n integra l part " o f 
Wittgensteinian "form s o f life. " He r aim , then , i s t o brin g certaint y i n law . 
Citing, withou t specifi c references , Robert o Unger' s Passion  an d hi s Law  in 
Modern Society,  sh e writes , "Th e poin t tha t doctrin e i n particular , an d la w i n 
general, sharpl y constrai n th e scop e o f choice s define d a s 'thinkable ' ha s 
been develope d b y som e critica l lega l scholars." 10 

This casua l an d baffling 11 referenc e t o Robert o Unger' s wor k is , however , 
not th e mai n basi s o f Williams' s clai m tha t cultur e give s la w certainty. 12 

Williams place s principa l relianc e o n Stanle y Cavell' s work , The  Claim  of 
Reason, mistakenl y assumin g tha t Cavell' s Wittgenstei n help s he r t o resis t 
the argumen t tha t la w i s unbinding . William s correctl y say s tha t Cavel l ha s 
"aptly stresse d ho w dee p an d unconsciou s th e agreement s ar e tha t ground " 
human communication.  Bu t William s take s thi s t o mea n tha t law  is , afte r all , 
binding. Thi s ste p wholl y misread s bot h th e substanc e an d spiri t o f Cavell' s 
work. Cavel l expressly  argue s tha t lega l criteri a an d th e Wittgensteinia n 
criteria o n whic h William s seek s t o rel y ar e differen t ("disanalogous" ) i n a 
crucial sense. 13 

Williams's conclusio n tha t a  share d cultur e help s la w bin d is , moreover , 
wholly inconsisten t wit h th e spiri t o f Cavell' s enterprise . Williams' s vie w 
suggests tha t cultur e discipline s deviants , an d William s throughou t refer s t o 
her opponent s a s "irrationalists. " He r criticis m is , unmistakably , a  cal l fo r 
cultural conformit y withi n th e lega l profession . Worse , sh e simpl y posits suc h 
conformity an d make s i t the basis  for law' s bindingness . Wittgenstein' s work , 
in contrast , i s preoccupie d wit h th e fragilit y o f huma n communication , wit h 
how easil y suc h communicatio n migh t simpl y no t exist . Ironically , Cavell' s 
book is , i n larg e measure , a  defense  o f Wittgenstei n agains t th e cultura l 
tyranny tha t William s woul d attribut e t o Wittgenstein . 

Moreover, eve n i f Cavell' s Wittgensteinia n criteri a wer e relevan t t o la w 
(which, expressly , the y ar e not) , they woul d certainl y no t solv e th e disagree -
ments tha t William s take s the m t o solve . Cavel l i s clea r tha t whe n deep , 
instinctual mutua l attunemen t i s absen t betwee n persons , th e onl y recours e 
is a  disappointe d withdrawal , a n acknowledgmen t tha t communicatio n ha s 
failed: " I a m throw n bac k upo n myself ; I  a s i t wer e tur n m y palm s outward , 
as i f t o exhibi t th e kin d o f creatur e I  am , an d declar e m y groun d occupied , 
only mine , cedin g yours." 14 Cedin g groun d onc e instinctiv e agreemen t fail s 
is an unlikel y prescriptio n fo r a  practice o f deciding cour t cases . I t i s wonder -
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fully anarchis t rathe r than , a s William s take s i t t o be , restorativ e o f order . 
And wher e William s understand s Wittgensteinia n criteri a a s solvin g th e 
problem o f skepticis m i n law , Cavel l emphasize s tha t "since  criteria and  skepti-
cism are one another's possibility, criteria  cannot  be meant to  refute skepticism; on  the 
contrary they  show  skepticism's  power, even  something  one  might  call  its  truth.  I 
sometimes think  of  this  theme  as  our  disappointment  with  our  criteria?  Thus , 
Williams i s onl y halfwa y correc t whe n sh e says , "Th e ultimat e messag e o f 
the ne w epistemolog y i s no t ethica l relativism , bu t tha t ethica l choice s ar e 
ours t o mak e [yes] , and tha t w e mus t accep t responsibilit y fo r th e constraint s 
and choice s w e hav e embodie d i n ou r la w [no]. " 

Name a  singl e slav e wh o mus t accep t responsibilit y fo r th e embodiment , 
in th e 178 7 Constitution , o f th e three-fifth s rule ! Joa n Williams' s "we " i s 
ethnocentric. Blameworthines s wait s upo n th e powe r t o choose . Ther e ca n 
be n o responsibilit y withou t representation . Wher e ther e ar e injustice s em -
bedded i n th e form s o f lif e that , William s says , rescu e a  concep t fro m 
indeterminacy, th e subject s o f thos e injustice s precisely  deny  th e apparen t 
sharedness o f the concept . Give n Williams' s progressiv e rhetoric , ou r differ -
ences are , i n abstrac t terms , dwarfe d b y commo n concerns . Bu t whe n thi s 
view i s expresse d i n th e onl y relevan t terms—th e identificatio n o f la w i n 
particular cases—w e inhabi t differen t universes . Fo r Williams , "Sinc e ou r 
choices abou t [legal ] doctrine constrai n th e scop e o f ou r conversation s abou t 
vital issues , an d delimit  future sense  and nonsense,  they ar e importan t choice s 
indeed" (emphasi s added) . 

Williams's critiqu e her e lurche s towar d traditiona l lega l positivism , i n 
which lega l rule s someho w exist  (a s determine d b y purportedl y share d cur -
rent practices ) an d th e reformer' s rol e i s t o subjec t thi s foun d la w t o mora l 
criticism. Fo r Williams , th e reformer' s criticism , whil e desirable , remain s 
essentially separat e fro m wha t la w is  fo r th e tim e being . Ye t mightn' t on e 
rather transgres s Williams' s comfortabl e lin e betwee n sens e an d nonsense ? 
Such transgressio n i s especially temptin g an d entirel y viabl e sinc e Williams' s 
distinction betwee n sens e an d nonsens e i s learne d throug h a  renounceabl e 
process: 

If you break the rules consistently enough , you have ceased to play the old game and 
you hav e invente d a  ne w one . Fo r m e thi s describe s th e serie s o f sensation s on e 
experiences whe n studyin g th e histor y o f lega l doctrine . Initiall y th e rul e pattern s 
seem foreign , th e connection s bizarre , an d th e line s draw n quit e maddeningl y arbi -
trary. Gradually , arduously , things fal l int o place , until a t las t one greet s a  new cas e 
without the initial, wrenching sense of disorientation and surprise. 
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This confessiona l momen t provide s nothin g les s than a  glimpse o f cultura l 
indoctrination. Anxiet y an d disorientatio n giv e way , a s i f b y epiphany , t o a 
reassuring sens e o f inclusio n i n "legal " discourse . Whil e William s sneer s 
at he r opponent s a s "irrationalists, " Stanle y Cavell , o n who m William s 
purportedly relies , asks , "Wh o i s crazy ? I  d o no t sa y n o on e is , bu t mus t 
somebody be , whe n people' s reaction s ar e a t varianc e wit h ours ? . . . If  I  say 
'They are  cra^y' or 'incomprehensible*  then that is  not a fact but  my fate for them" 16 

(emphasis added) . 
What get s entirel y los t i n Williams' s wor k i s th e nee d t o justify , t o 

legitimise prevailing lega l cultur e (i f suc h exists) , give n it s impac t o n others . 
As i t stands , Williams' s resor t t o ostensibl y share d lega l cultur e i n orde r 
to solv e intractabl e mora l controvers y elevate s violenc e ove r ethics . Lega l 
interpretation deal s alway s i n th e currenc y o f violence . Importan t ethica l 
questions ar e effectivel y suppresse d i n Williams' s project , despit e he r 
good intentions . Joa n Williams' s cultura l fiat  abuse s extremel y usefu l 
Wittgensteinian metaethic s an d harnesse s the m i n a n anomalou s attemp t t o 
squelch skepticism . 

A Quack  Scientist? 

The competence o f the general publi c could be vastly improved by an education tha t 
exposes expert fallibility instea d of acting as if it did not exist . 

—Paul Feyerabend , Against Method 

Another doubte r o f law' s unbindingness , Steve n Winter , i s inspire d no t b y 
Wittgenstein bu t b y th e wor k o f tw o impressiv e lawyers , an d b y somethin g 
called "cognitiv e science. " Winte r expressl y present s hi s projec t a s homag e 
to bot h Feli x Cohe n an d Rober t Cover . Ye t Winte r end s b y suppressin g th e 
prominent ethica l stran d o f Cohen' s work , an d b y suggestin g tha t Rober t 
Cover i s excessively antistatist . Somethin g funny , then , i s happening . 

Winter woul d subordinat e Rober t Cover' s relentles s focu s o n stat e vio -
lence, and Feli x Cohen' s relentles s emphasi s o n ethica l choice , to a  disciplin e 
called "cognitiv e science. " Winter' s effor t ha s i n tur n give n ne w hop e t o 
those, lik e Stephe n Carter , Margare t Radin , an d Fran k Michelman , wh o 
would justif y th e lega l syste m throug h a  pleasant-soundin g bu t quietl y 
oppressive myt h o f orderl y societa l dialogu e ostensibl y ope n t o al l voices . 
These dialogist s thin k tha t Winte r ha s usefull y outline d th e "prereflectiv e 
cognitive structures " tha t migh t provid e a  basi s fo r th e share d vocabular y 



94 CA N W E JUDGE JUDGES ? 

they nee d t o launc h thei r ow n theor y o f societ y i n conversation. 17 Whil e 
these dialogist s hav e bee n persuasivel y criticize d fo r ignorin g dispossesse d 
voices, Winter's wor k ha s give n the m ne w hope . 

Winter's work , lik e tha t o f Joan Williams , present s itsel f a s theoreticall y 
savvy. Winte r carefull y disavow s an y argumen t tha t th e cognitiv e proces s h e 
outlines i s objectiv e i n th e sens e tha t i t represent s transcendenta l truth . H e 
nevertheless suggest s tha t languag e an d cognitio n ar e "empirica l constructs " 
that ca n b e investigate d i n a  manne r meaningfu l fo r lega l practice . H e think s 
that a  "competen t mode l o f huma n knowledge " ca n b e developed . An d thi s 
competent mode l would , usefully , gover n al l ou r activism : 

These are not merely academic issues of only epistemological concern . For many, the 
absence o f grounding o r foundation s i s a liberating phenomena , a  momentary open -
ing for othe r ways of being or other forms o f life. They think the y see a plasticity in 
the constructe d natur e o f ou r cultura l form s tha t permit s dramatic , unconstraine d 
social transformation. Fo r those of us who perceive the injustice o f the current socia l 
order, thi s i s a  seductiv e visio n becaus e i t suggest s a  clea r sho t a t effectiv e socia l 
change. But  it  is  mistaken,  doomed  to  failure because  it does  not  understand  or  take  into 
account the constraints of the cognitive process, dependent on experience for the  raw materials of 
the models  by  which  it constructs  the world.  Because man y (mayb e eve n most ) idealize d 
cognitive model s ar e grounded i n socia l experience , these "ra w materials " ar e ofte n 
themselves cultura l construction s shape d b y normative socia l processes . In this way, 
our very abilit y to construc t a  world i s already constrained b y the cultural structure s 
in which we are enmeshed. (Emphasi s added ) 

This i s a n extraordinar y gra b fo r th e mantl e o f expertise . Winte r woul d 
discipline Utopia n enthusiast s wit h hi s reliabl e scientist' s eye . H e sneer s a t 
"the vogu e misidentificatio n o f th e arbitrar y wit h th e sociall y contingent " 
and a t the mistake n assumptio n "tha t th e lack o f objective foundation s mean s 
that ther e ar e n o constraints. " Hi s projec t i s t o ma p thes e constraint s an d t o 
deliver untutore d activist s fro m thei r misguide d urge s fo r dramati c change . 
Winter wil l guid e u s safel y throug h th e "sedimente d meanings " an d "stabi -
lized matrices " tha t compris e th e lega l landscape . Hi s knowledg e wil l hel p 
activists b e shrew d strategist s becaus e "i n th e end , th e effectiv e practic e o f 
constitutional politic s canno t rel y o n purel y interpretiv e efforts . Fo r th e 
ultimate persuasivenes s o f thes e interpretation s wil l depen d o n thei r abilit y 
to tak e roo t i n the actua l experience s an d institution s o f the culture." 18 

At on e leve l thi s i s a  laudabl e cal l t o broad-base d socia l activis m an d a 
useful recognitio n tha t la w i s writte n no t merel y i n ink , bu t i n th e currenc y 
of blood . Winte r migh t b e read , innocuousl y enough , a s remindin g u s o f th e 
limits o f forma l an d institutiona l initiative s i n effectin g profoun d socia l 
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transformation. Bu t Winte r i s i n fac t mor e ambitious . H e think s hi s theor y 
can guid e ou r actua l practice s bot h o f advocac y an d o f judging . 

Winter repeatedl y trumpet s hi s ow n lega l expertise , t o which , i t i s clear , 
unbridled activis m woul d bes t defer . Winter' s tas k i s "t o explor e th e 'magi c 
chasm,' to characterize th e nuance s an d contingencie s i n ways tha t ar e usefully 
predictive and  that  enable  more  considered  action" (emphasi s added) . Winter , 
struck b y th e intricat e rol e o f "interaction , imagination , an d self-reflection " 
in la w a s i n othe r huma n activity , i s concerned t o provid e "a n understandin g 
of thes e comple x phenomen a [that ] wil l b e instrumentally  useful  to  advocates 
interested in effectuating change" (emphasis added) . He boast s tha t "a s a  lawyer , 
I hav e happil y consulte d theor y an d self-consciousl y constructe d argument s 
calculated t o increas e m y chance s [o f prevailing i n a  case]." Winter withhold s 
specific example s o f hi s courtroo m prowes s onl y "fo r fea r tha t th e reade r 
might crac k unde r th e weigh t o f ye t anothe r immodesty. " Winter' s theor y 
promises t o lea d u s t o goo d arguments , awa y fro m ba d ones , in  particular 
cases}9 I n th e courtroom , scienc e i s invoke d t o sor t amon g available , coher -
ent, alread y intelligibl e argument s an d wee d ou t th e wron g (i.e. , unpersua -
sive) ones : 

Within an y given stabilized matrix , there will be intelligible counterarguments that are not 
persuasive. I n that case , it will be possible to challenge the dominan t positio n withou t 
seeming t o violat e th e rule s o f th e game . I t ca n nevertheles s b e predicte d tha t th e 
challenge will be unsuccessful. 20 

This passag e reflect s th e exten t o f Winter' s commitmen t t o th e notio n 
that legal  decision s ar e thos e tha t wil l no t unsettl e (hi s versio n of ) th e 
legal community . Winter' s allege d predictiv e abilit y remain s trit e onc e hi s 
predictions ar e uncontroversial , s o the interestin g poin t i s that wher e lawyer s 
disagree, Winte r think s h e ha s a  specia l tool . Winter  would  transform familiar 
clashes of "professional  judgment" into  clashes  of "Intuition  versus  Knowledge/3 in 
which his knowledge  wins.  On e migh t easily , i n suc h a  cas e o f disagreement , 
ensnare Winte r i n a n interminabl e argumen t ove r th e accurac y o f any partic -
ular predictio n o f hi s tha t a n intelligibl e counterargumen t woul d necessaril y 
fail. On e easil y see s analogie s wit h self-censorship , self-deselection , failure s 
of confidence. Winter' s scienc e migh t easil y blind advocate s t o the possibilit y 
of spectacula r an d unanticipatabl e success . W e hav e n o startlin g 180 3 Su -
preme Cour t decisio n holdin g slaver y unconstitutional . Perhap s w e ought  t o 
have ha d one . 

It i s eve n mor e revealin g t o se t asid e advocate s fo r judges . Winte r con -
cedes tha t predictabl y unpersuasiv e lega l argument s wil l ye t b e linguisticall y 
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and doctrinall y coheren t (wil l no t see m "t o violat e th e rule s o f th e game") . 
This concession—tha t unpersuasiv e argumen t isn' t alway s gibberish—cru -
cially undermine s Winter' s clai m tha t somethin g calle d a  "stabilize d matrix " 
constrains a  judg e an d s o constrain s wha t la w is . A judg e migh t wel l choos e 
a counterintuitiv e ("improbable" ) bu t conceptuall y coheren t outcome . Thi s 
freedom is , indeed , a t th e hear t o f th e argumen t tha t la w doe s no t bin d 
judges: 

If someone's considere d judgmen t i s that a n existin g rule o r a  prevailing interpreta -
tion o f curren t la w i s ba d (inefficient , unjust , immora l o r ba d policy) , sh e ca n 
almost alway s construc t a  plausible , conventiona l lega l argumen t supportin g he r 
interpretation o f the law. 21 

Moreover, Winter' s clinica l languag e o f "cognitiv e science " an d it s atten -
dant "topographi c ma p o f th e sedimente d socia l field"  obscure s question s o f 
ethics an d o f legitimacy . H e reassure s us , "Sedimentation , however , i s no t 
stasis. Sedimentatio n i s simultaneousl y conservativ e o f pas t experienc e an d 
an invitatio n t o a  sequel." 22 Bu t i f this pas t experienc e wa s heinous , a  judg e 
might rathe r no t conserv e it . I n Winter' s preferre d mod e o f constitutiona l 
change (spectacularl y labele d "trimorphi c constitutionalism") , judge s ma y 
not eve r procee d faste r tha n wit h al l deliberat e speed : 

The relentles s processe s o f socia l an d cultura l constructio n produc e ne w sedimenta-
tions tha t axe  first institutionalized i n socia l practic e an d then  concretize d a s constitu -
tional rules . I n it s highes t form , trimorphi c jurisgenesi s i s marke d b y a  momen t o f 
conscious, situate d reflectio n i n whic h th e Cour t probe s th e developmen t o f an d 
experience with thes e socia l norms before transmittin g them into constitutional com -
mands.23 (Emphasis added ) 

One i s startle d that , o n Winter' s account , a  judge' s resor t t o a  fel t legiti -
mate, conceptuall y coherent , ethicall y preferabl e interpretatio n o f la w mus t 
wait unti l Winter' s cognitivis t paraphernali a detect s he r cultura l trut h a s 
institutionalized (i n som e unspecifie d fashio n othe r tha n enactmen t a s law ) 
in socia l practice . Winter , lik e Joa n Williams , see s th e conversatio n abou t 
societal value s a s separat e from , an d prio r to , th e conversatio n abou t wha t 
law "is. " Yet , Winter' s "stabilize d matrices " ar e no t a  constrain t o n a  judge, 
once sh e ca n conceptualiz e a n ethica l outcom e (becaus e a  judg e ma y disre -
gard th e advocate' s probabilisti c reckoning s an d reac h a  surprisin g result) . 
Winter thu s ha s n o legitimat e means , scientific , theoretical , o r otherwise , b y 
which t o constrai n a  surprisin g o r improbabl e decisio n t o whic h a  judg e i s 
committed. A t best , Winte r mus t resor t t o a  for m o f unreliabl e strategist' s 
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prophesy: i f th e judg e outrun s society' s share d cognitiv e forms , Winte r 
might counsel , he r attemp t t o chang e la w wil l b e undermine d i n fac t an d fai l 
in th e end . Eve n i f suc h prophec y i s potentiall y accurate , a  judg e ma y hav e 
nothing t o los e by enactin g legitimat e improbabl e law . At worst , he r decisio n 
will dissolv e int o conformit y wit h th e governin g stabilize d matrices . A t best , 
Winter i s wrong an d a n ethica l an d legitimat e rulin g spawn s progeny . 

Alternatively, Winte r migh t appea l t o th e notio n tha t hi s approac h i s 
democratically superior . Bu t isn' t i t ofte n precisel y th e jo b o f th e Court , o n 
constitutional questions , t o decid e th e limit s o f majoritarianism ? An d any -
way, th e questio n o f what really  is the majorit y wil l a t the momen t o f judicia l 
decision i s a s unbindin g a s the legal-doctrina l question s themselves . 

Bereft o f jargon , Winter' s scientifi c descriptiv e lega l theor y i s premise d 
on a n arationa l an d prescriptiv e commitmen t t o a  peculia r ideal . Winte r 
starts ou t determine d t o "describ e th e underlying , unconsciou s structur e o f 
how w e thin k abou t law " an d t o sho w tha t "awarenes s o f thi s structur e ca n 
help u s thin k abou t th e normativ e question s tha t confron t us. " Winte r say s 
the "centra l insight " o f hi s approac h i s "tha t huma n knowledg e i s grounde d 
in ou r direc t physica l an d socia l experienc e wit h th e world , bu t i s elaborate d 
indirectly, largel y b y mean s o f metapho r an d th e extensio n o f idealize d 
cognitive models. " 

Setting asid e th e problemati c assumptio n tha t there' s a  commo n ground -
ing fo r th e variou s form s o f huma n knowledge ; th e furthe r problemati c 
assumption tha t everyon e share s a  unitar y direc t physica l an d socia l experi -
ence; an d th e problemati c distinctio n betwee n direc t an d indirec t experience , 
the cornerston e o f Winter' s researc h int o huma n knowledg e i s somethin g 
called a n idealize d cognitiv e mode l (ICM) . Huma n cognitio n is , Winter says , 
embodied, no t arbitrary , an d therefor e ( a furthe r no n sequitur ) attentio n t o 
ICMs wil l yiel d " a sens e o f knowledg e an d meanin g a s neithe r arbitrar y no r 
determinate, bu t rathe r a s systemati c an d imaginative. " Th e IC M i s 

a "folk" theory or cultural model that we create and use to organize our knowledge. It 
relates many concepts that are inferentially connecte d by means of a single conceptual 
structure tha t i s meaningfu l a s a  whole . Fo r example , ou r understandin g o f th e 
words "buy, " "sell, " "cost, " "goods, " "advertise, " "credit, " an d th e like , ar e mad e 
meaningful b y a n IC M o f a  commercia l transactio n tha t relate s the m togethe r a s a 
structured activity . Th e us e o f an y o f thes e word s individuall y evoke s th e entir e 
picture or model, the ICM—a sor t of holistic, standardized account . 

Winter the n claim s that , withi n law , ou r ICM s structur e ou r experience s 
of th e cor e bindingnes s an d periphera l unbindingnes s o f lega l rules . On e 
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could, i n response , illustrat e tha t thi s notio n o f share d ICM s merel y add s 
another leve l o f controvers y (wha t is  "our" ICM? ) t o sufficientl y intermina -
ble lega l debate s (d o rule s hav e cor e instances?) . But , eve n i f one charitabl y 
assumes th e cogenc y an d sharednes s o f ICMs , th e questio n o f allegiance  to 
the IC M mus t b e separatel y answered . Winte r admit s tha t th e conclusio n 
ICM =  LA W i s neithe r a n instinctua l o r preconsciou s attunemen t (lik e 
Cavell's Wittgensteinia n criteria ) no r a  logica l an d necessar y entailmen t 
(like algebra) . Allegianc e t o ICM s is , ultimately , a  matte r o f consciou s an d 
deliberative commitment . Winte r says , 

When th e fact s o f a  case displa y a  good fit  with th e particula r IC M motivatin g th e 
precedent o r lega l principle , mos t legall y traine d observer s committed  to applying the 
rule will experienc e th e rul e a s havin g sufficien t structur e t o constrai n decision . 
(Emphasis added ) 

He continues , 

The reader will note that I deliberately refrain fro m makin g any claim of determinacy. 
. .  . No matter  what  one  s jurisprudential stance,  it  should be  common ground that  people, not 
rules, decide  cases.  Th e questio n i s only abou t th e degre e o f meaningful structur e tha t 
the rule s provide . Even wher e decisionmakin g i s understood a s highly structured , i t 
is a human proces s involving human agents , human will , and human commitmen t t o 
an ideal called Law. 24 (Capitalization original , emphasis added ) 

This importan t confessio n i s suppresse d i n a  footnot e an d Winte r doe s 
not see m t o gras p ho w fa r hi s concessio n (people , no t rules , decid e cases ) 
destabilizes hi s assertio n (rule s provid e meaningfu l structure) . T o illustrate : 
a judg e want s wha t sh e think s i s a  jus t result , an d mus t reac h i t b y usin g a 
conceptually coheren t lega l argument . Give n unbindingnes s o f rules , suc h a n 
argument i s usuall y discoverable . Th e jus t resul t may , however , violat e 
expectations (th e ICM ) an d ma y violat e an y commitmen t t o th e peculia r 
ideal calle d Law . Th e judg e reflect s o n th e illegitimac y o f th e ICM , o f th e 
sedimented meaning s i t reflects , an d o f the lega l conclusio n i t prescribes . Sh e 
has a  commitment , say , t o a n idea l calle d Justice . Assum e sh e ha s a  secon d 
commitment, t o the idea l calle d Law (settin g aside , for now , it s fata l peculiar -
ity). Sh e face s thes e conflictin g commitment s an d make s a n ethica l choic e t o 
reach th e jus t result . Sh e the n structure s he r decisio n i n th e require d lega l 
language. Th e IC M ha s onl y provide d "meaningful " structur e o n som e 
definition o f meaningfulnes s othe r than : tha t whic h determine s th e resul t o f 
the case . On e i s thu s force d t o conclud e that , fo r Winter , meaningfu l con -
straint base d o n a n IC M require s no t merel y a  commitment t o a n idea l calle d 
Law, bu t a  commitmen t t o tha t peculia r idea l abov e an y an d al l competitors . 
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Indeed, on e ca n g o further . A n ethica l judg e nee d no t conceptualiz e he r 
decision a s a  choic e betwee n a n idea l calle d La w an d on e calle d Justice . Sh e 
may wis h t o retai n th e semanti c priz e (th e designatio n Law ) fo r herself . He r 
decision, sh e says , reflect s th e authenti c commitmen t t o th e idea l calle d Law . 
At thi s poin t Winte r i s ou t i n th e cold . H e canno t resis t thi s vie w withou t 
treating th e IC M a s legall y sacred . Wha t h e dresse d u p a s an allegianc e t o a n 
ideal calle d La w reduce s t o a n allegianc e t o th e ICM , t o th e notio n tha t 
options th e IC M render s thinkabl e ar e the truly  lega l options . 

Winter's allegianc e t o ICM s might , eve n now , appea r someho w mor e 
rational tha n ou r judge' s ethica l choice . Indeed , Winte r wil l probabl y clai m 
that i f hi s cognitiv e stuf f i s ignore d i n th e caus e o f supposedl y mora l 
decisionmaking, ou r judge' s effort s wil l b e self-defeating . W e must , there -
fore, revea l Winter' s expertis e a s unsalvageabl e quackery . 

Cognitive Quackery 

[1.] Within a  legal/cultural communit y o r subculture tha t share s th e sam e contextua l 
non-neutral assumptions , a  system o f meaning lik e constitutional la w wil l work. [2. ] 
Judges, n o les s tha n others , ar e situate d i n an d dependen t upo n th e structure s o f 
social meanin g tha t mak e communicatio n possible . [3. ] Althoug h thi s situatednes s 
will not  yiel d anythin g lik e determinacy , th e stabilize d matrice s withi n whic h th e 
judges operat e wil l hav e alread y demarcate d th e argument s an d counterargument s 
they wil l recognize a s persuasive. [4. ] And this means that , i n a conservative era , the 
stabilized matri x wil l alread y b e legall y secur e fro m penetratio n b y th e ver y argu -
ments an d position s tha t thos e o n th e liberal-to-lef t o f the politica l spectru m woul d 
want t o urg e o n th e Court . [5. ] Hence , th e quandar y o f constitutiona l theor y i n a 
conservative era. 25 

This passag e adequatel y summarize s th e backgroun d assumption s tha t mus t 
hold i f Winter i s t o sustai n hi s prediction s that , sometimes , morall y prefera -
ble argument s ar e preclude d b y th e stabilize d structure s o f lega l thought . 

Yet sentenc e 1  assumes inconceivabl e consensus—an d it s mildl y hypo -
thetical ton e ha s entirel y disappeare d b y th e tim e Winte r announces , i n hi s 
last sentence , a  real-lif e "quandary. " Alternatively , thi s sentenc e envisage s 
plural subculture s bu t convenientl y assume s tha t eac h constitute s it s ow n 
judicial system . 

Sentence 2  clearl y assume s a  unifor m an d monolithi c societ y ("the  struc -
tures o f socia l meaning") . Moreover , i t make s a n assertio n (judge s rel y o n a 
broader contex t fo r communicativ e intelligibility ) that , even  if  accurate,  i s 
irrelevant t o lega l controversy . I n court , th e questio n is , Whic h amon g th e 
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already intelligibl e argument s befor e th e cour t ough t t o prevail ? Intelligibl e 
communication, i n general , ma y thu s b e concede d withou t damagin g th e 
argument tha t law , i n court , i s unbinding. Sentenc e 2  is thus wholl y logicall y 
independent o f sentence 3—althoug h Winte r appear s t o thin k otherwise . 

Sentence 3  itsel f illustrate s th e familia r slippag e fro m a  concessio n o f 
law's unbindingnes s t o a  contradictor y assertio n o f surviving , demarcate d 
constraint. Ther e i s n o constrain t i f th e legitimac y o f th e allege d demarca -
tions i s denie d b y th e judge . Sentenc e 3  implausibly assume s tha t al l judge s 
share a  uniform vie w o f which argument s ar e persuasive . 

Sentence 4  suggest s a n implausibl y homogeneou s conservativ e er a tha t 
determines ou r stabilize d matrice s an d exclude s liberal-lef t lega l arguments . 
This radicall y understate s controvers y amon g judges . I t als o assume s a n 
extraordinarily tigh t lin k betwee n politica l era s an d persuasiv e lega l argu -
ment (di d th e "Reaga n era " reall y influenc e Thurgoo d Marshall' s conceptio n 
of a  persuasiv e lega l argument?) . Finally , thi s sentenc e overindulge s th e 
journalese o f "politica l eras. " D o suc h "eras " exist ? O r d o politician s (th e 
presidents wh o appoin t th e justices ) wi n an d los e election s becaus e o f 
imponderables lik e "th e economy " o r irrelevance s lik e persona l char m o r 
strategic acumen ? Noa m Chomsky , writin g i n th e ver y yea r (1988 ) i n whic h 
Winter's "Cognitiv e Stakes " piec e appeared , admonishe d a  studen t inter -
viewer fo r assumin g tha t conservatis m wa s prevalent : 

[Conservatism] i s b y n o mean s prevalent . I t migh t b e prevalen t amon g th e elit e 
groups, but that' s not  too surprising because i t is an ideology that favors the transfe r 
of the resources from the poor to the rich, power for the privileged and so on. Among 
the general publi c it has never been particularly popular . In fact, Reagan's popularit y 
has b y n o mean s bee n unusuall y high , judgin g fro m th e polls . Furthermore , th e 
public has been strongl y oppose d t o every majo r elemen t o f the Reaganite progra m 
with ver y rar e exception . Through th e 1980 s for example , the poll s hav e show n th e 
public has been strongl y i n favor o f social rathe r than militar y spending . In general , 
the public has continued i n a long slow drif t toward s a  New Deal-style , welfare kin d 
of social democracy. 26 

Winter seem s t o hav e succumbe d t o a  jurisprudentia l versio n o f Susa n 
Faludi's Backlash,  i n whic h ill-researche d tren d journalis m an d othe r cultura l 
flotsam persuade d som e activist s tha t th e pric e o f feminis m wa s to o high , 
and tha t th e feminis t agend a ha d alienate d mainstrea m femal e America . 

Sentence 5  thus introduce s a  fake quandary . 
This litan y o f misdescription i s no t somethin g Winte r ca n easil y disavow . 

The stabl e "cognitiv e baseline " (Winter' s phrase ) furnishe d b y thi s pictur e 
enables Winter' s misrelianc e o n th e wor k o f Thoma s Kuhn . Winte r urge s 
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that la w function s lik e Kuhn' s pictur e o f "norma l science. " Kuhn' s norma l 
science i s a  mopping-u p operatio n i n whic h normativ e controvers y i s absen t 
because th e scientifi c communit y ha s (arationall y bu t firmly)  converge d o n 
shared norms . Whethe r o r no t thi s allege d consensu s legitimatel y exist s 
within th e practic e o f physica l science , la w i s undoubtedl y different . La w 
minus controvers y i s bullshit . Pau l Feyeraben d ha s commente d tha t th e 
casual appropriatio n o f ke y term s fro m Thoma s Kuhn' s wor k ha s spawne d 
"various form s o f pseudoscience " an d "encourage d a  lo t o f trash. " Numer -
ous o f Winter' s turn s o f phrase , togethe r wit h th e uninhibite d wa y i n whic h 
he invoke s Kuhn' s terms—suc h a s "norma l science " an d "paradig m 
shifts"—in manifestl y controversia l contexts , sugges t tha t Winter' s wor k 
belongs i n thi s category . Thoma s Kuh n criticize d naiv e "textboo k presenta -
t ion^]" o f scientifi c progres s i n whic h "on e b y one , i n a  proces s ofte n 
compared t o th e additio n o f brick s t o a  building , scientist s hav e adde d 
another fact , concept , law , o r theory " t o ou r knowledge . Winter , i n contrast , 
ultimately see s cognitiv e scienc e a s exactl y th e incremental , cumulative , an d 
teleological proces s o f knowledge accumulatio n tha t Kuh n se t ou t t o debunk . 
Winter set s ou t t o "reconceptualiz e la w i n ligh t o f wha t w e ar e learnin g 
about th e huma n mind. " Winte r assure s u s tha t "recent  developments i n cogni -
tive theory mak e i t possible t o describe the underlying , unconsciou s structur e 
of ho w w e thin k abou t law " (emphasi s added) . Winte r refer s t o th e allege d 
progress o f cognitiv e researc h fro m 197 0 t o 198 0 through it s culminatio n i n 
the lat e 1980s—exactl y when , happily , h e decide d t o writ e hi s ow n article . 
Moreover, even  if  this  allege d progres s i n th e field  o f cognitiv e scienc e i s 
admitted, even  if it  i s grante d tha t th e cognitiv e researc h resemble s Kuhn' s 
picture o f norma l science , it  hardly follows that  the  practice of law, too,  resembles 
normal science. Winte r ultimatel y concedes , 

In th e postscrip t t o the secon d editio n [o f The  Structure of  Scientific Revolutions], Kuh n 
expresses some surprise  over the application o f his theory beyond science . He thinks 
that hi s accoun t make s scienc e mor e lik e othe r disciplines , bu t tha t scienc e i s stil l 
significantly differen t fro m othe r disciplines. 

Clearly i t i s time fo r Winte r t o si t up straigh t an d dea l decisivel y wit h thi s 
direct hi t fro m th e ver y sourc e o n whic h h e s o heavil y relies . Kuhn' s ide a o f 
normal scienc e ha s itsel f bee n criticize d fo r understatin g controvers y i n th e 
physical sciences . Kuhn' s critic s den y tha t th e allege d normalc y exists . 
Whether thos e critic s ar e correc t o r not , Kuh n himsel f doubt s tha t othe r 
disciplines shar e science' s uncontroversia l norma l periods . An d o f al l th e 
extrascientific discipline s tha t migh t b e sai d t o resembl e Kuhn' s normalcy , 



102 CA N W E JUDGE JUDGES ? 

law i s perhap s th e leas t likel y candidate . Ye t instea d o f vigorou s argumen t 
in favo r o f a n analog y o f la w an d norma l science , Winte r leave s u s thi s 
hunch (relegate d t o a  footnote) : 

My ow n sens e i s tha t th e lega l community , especiall y th e lega l academy , bear s 
significant parallel s t o th e scientifi c communit y a s Kuh n describe s it . Bot h rel y o n 
standardized textbooks for initiation into the profession; both enjoy substantia l insula -
tion fro m th e laity ; bot h concer n day-to-da y puzzl e solving ; an d bot h displa y quit e 
similar internal communal structure . 

Winter woul d her e describ e a  lega l academ y governe d b y standardize d 
textbooks. Ye t i s the Alchemy of  Race and Rights suc h a  standardized textbook ? 
Moreover, isn' t th e Bendaresqu e "insulatio n fro m th e laity"—whic h Winte r 
would dignif y a s a  definin g trai t o f lega l academia—arguabl y th e lega l 
academy's bigges t problem? Kuhn himsel f explicitly  argued tha t la w i s differen t 
from th e physica l science s becaus e law' s primar y raiso n d'etr e i s externa l 
social need . Winter' s announcemen t tha t lega l practic e is , factually o r ideally , 
insulated fro m th e lait y reflect s a  disquietin g comfor t leve l wit h unfortunat e 
and reformabl e feature s o f som e la w schools . Winte r woul d eras e question s 
about th e lega l practic e an d th e lega l academ y tha t other s ar e strugglin g t o 
place o n th e agenda . 

Moreover, Winte r ha s b y thi s stag e o f hi s argumen t abandone d th e 
production o f topographi c contraption s t o guid e lega l advocate s throug h 
sedimented socia l fields.  H e ha s momentaril y fled  advocac y t o focu s o n th e 
legal academy . Eve n there , hi s languag e o f normal scienc e vastl y understate s 
controversy ove r th e natur e o f lega l education— a subjec t tha t currentl y 
generates frequen t an d heate d debate s an d symposia . "Quackery " i s thus n o 
overstatement. Winter' s invocatio n o f Thoma s Kuhn' s norma l scienc e i n 
legal practic e i s counterprogressive hocu s pocus. 27 

Cognitive Science  in  Law  Is  Wrongheaded 

Beyond th e particula r problem s wit h Winter' s effort , cognitiv e scienc e i s 
unlikely eve r t o solv e th e questio n o f wha t la w is,  o r t o dictat e on e lega l 
strategy ove r another . Winte r throughou t assert s tha t hi s theor y i s based o n 
"empirical evidenc e fro m th e cognitiv e sciences. " Winter urge s tha t languag e 
is a n empirica l phenomeno n tha t ca n b e usefull y studie d b y a  (cognitiv e o r 
other) science . Suc h assertion s ar e no t necessaril y wrong , bu t the y migh t be . 
It migh t b e tha t th e min d i s inherentl y unstudiabl e (ca n i t adequatel y stud y 
itself?). An d this  possibility deprives Winte r o f the mantl e o f expertis e tha t h e 
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needs. Moreover , eve n grantin g th e questionabl e assumptio n tha t languag e 
and cognitio n ar e availabl e t o descriptiv e inquir y i n som e sense , i t doe s no t 
follow tha t the y ca n b e meaningfull y studie d wit h availabl e analytica l tools . 
Moreover, eve n i f language i s empirical , cognitio n migh t no t be . And eve n i f 
cognition i s empirical , languag e migh t b e th e wron g pat h t o it . Winte r 
overlooks suc h stuff . Winter , additionally , show s n o sustaine d awarenes s o f 
the argument s tha t migh t foredoo m hi s project : 

Granted th e for m o f ou r sensibilitie s supplie s th e condition s o f th e possibilit y o f 
knowledge; why not  giv e an empirica l basi s to al l empirical scienc e by investigatin g 
the specifi c structur e o f ou r senses ? There  have  been  endless variations of this  naturalist-
reductionist dream. Each  would  ground all  knowledge  in  an  empirical  theory of  perception.1* 
(Emphasis added) 

Even i f Winter wer e t o discove r a  persuasive pictur e o f huma n cognition , 
we woul d no t b e boun d b y hi s conclusion s i f we didn' t lik e thei r politica l o r 
ethical implications . As Miche l Foucaul t ha s said , 

The analysi s o f actua l experienc e i s a  discours e o f mixe d nature : i t i s directe d t o a 
specific yet ambiguous structure , concrete enough fo r i t to be possible to apply to it a 
meticulous an d descriptiv e language , ye t sufficientl y remove d fro m th e positivit y o f 
things fo r i t t o b e possible , fro m tha t starting-point , t o escap e fro m tha t naivete , t o 
contest i t and seek foundations fo r it . 

Thus, whil e a  someho w rectifie d versio n o f Winter's effor t migh t perhap s 
excavate a  plausible pictur e o f th e natur e o f huma n cognition , i t ca n neve r 
arrive a t a  binding  picture : "Wha t i s give n i n experienc e an d wha t render s 
experience possibl e correspon d t o on e anothe r i n a n endles s oscillation." 29 

The effor t t o giv e la w authorit y b y seekin g share d whirring s withi n th e skul l 
is inherently wrongheaded . 

A Cafe  Crit? 

In a  tremendou s fea t o f lega l scholarshi p calle d "Rol l Ove r Beethoven, " 
Duncan Kenned y an d Pete r Gabel , prominen t Caf e Crits , debat e th e plac e o f 
grand theor y i n progressiv e lega l activism . Gabe l champion s a  genera l the -
ory o f lif e tha t h e think s wil l hel p activist s an d permi t a  mor e authenti c 
politics. Kenned y reject s thi s a s "abstrac t bullshit. " Th e men , i t appears , 
disagree. Bu t upo n close r examinatio n Kennedy , too , emerge s a s a  discipli -
narian. Bot h me n clai m th e righ t t o tuto r th e movement . Bot h clai m tha t the y 
can discer n wha t make s la w an d societ y tick . Thi s Caf e Cri t claim , i f be -
lieved, would demoraliz e thos e wh o lac k these men' s tutelage . Those withou t 
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their wis e guidanc e migh t believ e themselve s t o lac k som e specia l insight . 
Cafe Cri t vanguardism, taken seriously , might paralyze the rest of us. 

Kennedy appear s t o renounce  suc h a  vanguardist rol e when h e dismisse s 
Gabel's "fantasie s o f controlling th e worl d b y thinking abou t it. " Ye t Ken -
nedy's objection i s ultimately not to Gabel's taste for authoritative investiga -
tion, but merely to the level of abstraction a t which Gabe l would conduc t it . 
Kennedy's ques t i s not to abandon authoritativ e description , bu t to abando n 
Gabel's hyperabstractio n because , Kenned y believes , i t preclude s accurat e 
description. Kenned y instea d pursue s a  "locked-down" an d "concrete " ver -
sion o f Gabel' s descriptiv e project . Ye t Kennedy' s concret e trut h seekin g 
remains very like Gabel's bullshit, as Gabel himself remarks.30 

Kennedy remain s a  vanguardis t becaus e hi s concer n wit h concret e de -
scription i s itsel f no t a  simple tas k o f neutra l investigation . Kennedy' s con -
crete descriptio n i s itsel f mire d i n value s an d i n interpretation . Kenned y 
claims t o delive r concret e experience , no t mer e impression . Ye t hi s ever y 
account o f concret e lega l experienc e i s already freighte d wit h hi s debatabl e 
value judgments, and these might offend a n ethical judge. 

The flaws  i n Kennedy' s concret e descriptiv e effor t ar e clea r i n a  judicia l 
discretion discussio n tha t h e publishe d tw o year s afte r "Rol l Ove r Beetho -
ven." In the later article, "Freedom and Constraint in Adjudication: A Critical 
Phenomenology," Kenned y se t ou t t o describ e th e proces s o f lega l reason -
ing, agai n emphasizin g hi s distast e fo r abstraction . However , Kennedy' s 
ostensibly concret e examinatio n o f law's unbindingnes s itsel f proceed s o n a 
meager abstraction : a n invente d judge . Throug h thi s nameles s judg e Ken -
nedy set s ou t t o describ e th e natur e o f th e constrain t tha t la w exerts . Let' s 
call Kennedy's protagonist Judge Winthrop. 

Judge Winthrop i s a Cafe Cri t juris t fro m Boston . He has what Kenned y 
calls a vocation o f social transformation, an d this guides his decisionmaking . 
But Winthrop' s i s a  patricia n activism . H e canno t shak e th e ide a tha t la w 
binds judges, even if only pseudo-objectively.31 Thes e limitations undermine 
his progressive intentions . 

The Moral Force  of  Law? 

Judge Winthrop's patricia n sensibilit y binds him with certain reverences tha t 
make Negro Crits giggle—kind o f like barristers in horsehair wigs. Kennedy 
refers t o "the elemental normative power of any outcome reached by people 
I identify with . Because I  think the y were up to the sam e thing I  am up to, 
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whatever the y cam e up wit h ha s i n its favor m y initia l sense tha t it' s probabl y 
what I  would hav e com e u p wit h too. " 

Kennedy doesn' t squar e thi s reverenc e wit h Judg e Winthrop' s belie f tha t 
the rule s i n forc e wer e simpl y impose d i n th e self-interes t o f those i n power . 
Others migh t no t thin k th e dea d greyhair s wer e "u p t o th e sam e thing " a s 
them. Lik e Audr e Lorde , other s migh t instea d embrac e th e heretica l action s 
that s o man y ol d idea s disparage . Kennedy' s Judg e Winthro p i s different : " I 
identify wit h thes e ought-speakers . I  respect them . I  honor them . Whe n the y 
speak, I  listen . I  eve n trembl e i f I  thin k I  a m goin g agains t thei r collectiv e 
wisdom. The y ar e member s o f th e sam e communit y workin g o n th e sam e 
problems. The y ar e old ; they ar e many. " 

Kennedy quickl y add s tha t it' s n o goo d tellin g Judg e Winthro p tha t thi s 
stuff i s irrational . Reverenc e jus t is  Judge Winthrop' s respons e t o hi s forefa -
thers i n th e law . Kenned y start s ou t emphasizin g tha t meaningfu l tal k abou t 
judging require s som e "groundin g i n a  specifi c imagine d situation, " an d h e 
sets ou t t o describ e the processe s o f an imaginar y judge' s mind . Yet Kenned y 
doesn't expressl y presen t Winthro p a s hi s ow n idea l jurist . I t i s reasonabl y 
clear tha t "Kennedy " i s no t identica l wit h "Judg e Winthrop. " Thi s give s 
Kennedy apparen t wiggl e roo m i n tigh t spots . Kennedy's projec t i s "descrip -
tive," bu t hi s judg e i s no t real ; Kennedy' s judg e i s imaginary , bu t Kennedy' s 
project i s ostensibl y no t "prescriptive. " Kenned y ma y thu s personall y dis -
avow Winthrop' s foible s an d clai m tha t throug h Winthro p h e i s merel y 
providing a  descriptive accoun t o f the typical , no t ideal , judge' s wa y o f bein g 
in the world . 

Kennedy concede s tha t th e la w wil l no t necessaril y hav e th e powe r t o 
persuade everyone . I t ma y sometime s see m od d (even , perhaps , t o Win -
throp), lik e "yesterday' s newspaper. " Ye t Winthrop' s reverenc e i s unper -
turbed. Kenned y neglect s tha t t o endo w hi s fictional  typica l judg e wit h 
arbitrary reverence s unde r th e banne r o f a  "fact " i s alread y t o endors e thos e 
reverences. "Fact " i s a n honorifi c label . Whateve r i t attache s t o i s remove d 
from controvers y an d fixed  a s a  groun d rule . Kennedy' s descriptiv e effor t 
thus grant s Winthrop' s reverenc e leverag e i n law , an d ignore s th e nee d fo r 
him t o justif y eac h violenc e h e inflicts . 

Despite th e generall y nongrandios e an d colloquia l ton e o f Kennedy' s 
"phenomenology" o f judging , hi s descriptiv e ambition s resembl e Steve n 
Winter's mor e baroqu e quackery . Whe n Kenned y call s Winthrop' s forefa -
ther reverenc e par t o f the "normativ e powe r o f the field,"  h e i s playing moo t 
court. Whe n Kenned y talk s abou t th e mora l forc e o f law , someon e giggles . 
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When lawyer s pronounc e Kenned y a  progressive , Jonatho n Swif t giggles , 
too. 

The Physical  Constraint  of  Law? 

Reverence fo r th e forefather s aside , Kennedy' s Judg e Winthro p i s als o con -
strained b y th e fac t tha t la w i s lik e " a physica l medium. " Whe n Kenned y 
argues tha t la w i s like potter' s clay , h e want s t o resis t th e vie w tha t "  'law' i s 
one thin g o r anothe r an d ca n b e treate d a s a  kin d o f bloc k contributin g t o a 
larger edifice. " Equally , however , Kenned y argue s tha t wha t th e judge' s 
project ca n b e (wha t he r po t ca n loo k like ) i s limite d b y th e lega l mediu m 
(the clay) : 

Law constrain s a s a  physical mediu m constrains—yo u can' t d o absolutely anythin g 
you wan t wit h pil e o f bricks, and wha t yo u ca n do depends o n ho w man y you hav e 
as well as on your other circumstances. In this sense, that you are building somethin g 
out of a given se t of bricks constrains you, controls you, deprives you of freedom . 

Kennedy argue s tha t infinit e judge s ma y fashio n infinit e pots , bu t they'l l 
never mak e on e yo u ca n smoke—becaus e th e materia l the y wor k wit h jus t 
isn't combustible . Kenned y the n accuratel y identifie s th e "absolutel y basi c 
question": "whethe r ther e ar e som e outcome s tha t yo u jus t can' t reac h s o 
long a s you obe y th e interna l rule s o f the gam e o f legal reasonin g .  .. 'thing s 
you jus t can' t mak e wit h bricks ' o r sil k purse s yo u can' t mak e wit h thi s 
particular sow' s ear. " 

Kennedy answer s tha t indee d ther e ar e som e outcome s yo u jus t can' t 
reach wit h a  thin g calle d law . H e assert s tha t on e mus t abid e b y certai n 
constraints i f one wishes t o "legalize " one's position . What make s Kennedy' s 
argument interestin g i s it s disarmin g denia l tha t ther e i s anythin g inevitable 
about moment s o f constraint . Kenned y emphaticall y denie s tha t th e lega l 
materials themselve s uniforml y (o r a t all ) dictat e th e outcome s o f cases . O n 
another day , i n anothe r mood , wit h hi s adrena l gland s fired  u p instea d o f 
opting out , Judge Winthro p migh t hav e happene d upo n th e lin e o f reasonin g 
he needs . Just no t today . 

The proble m wit h thi s i s that , i f we tak e i t seriously , an y constrain t o n a 
judge become s a  matte r o f persona l energy , no t o f th e mediu m o f law . O f 
course th e persona l energ y i s applie d i n th e are a o f law , s o an y persona l 
failure wil l als o b e i n tha t medium . Bu t thi s i s identica l wit h constrain t o n 
personal effor t i n an y arena . Perhap s Tolsto y ha d ba d day s i n the "medium " 
of Russia n language . T o sa y tha t th e constrain t o f law i s a s muc h a  propert y 
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of th e mediu m a s i t i s a  produc t o f individua l exhaustion , talent , etc. , i s thu s 
both accurat e an d uninteresting . I t i s uninteresting becaus e wha t th e rule-of -
law idea l require s i s a  peculia r constrain t tha t enable s i t t o clai m tha t judge s 
are abov e th e fray . Tolsto y hasn' t a  polic e forc e a t hi s disposal . Winthro p 
does. I f th e onl y constraint s o n Winthro p ar e hi s moo d an d hi s materials , 
why d o hi s materials , rathe r tha n Tolstoy's , ge t t o tel l th e polic e wha t t o do ? 

Most basically , Kennedy' s assertio n tha t ther e ar e thing s yo u "jus t can' t 
do wit h bricks " implicitl y assume s tha t th e prevailin g rang e o f trick s wit h 
bricks i s a  legitimat e rang e o f tricks . H e doesn' t consistentl y questio n th e 
"internal rule s o f th e gam e o f lega l reasoning. " Thi s i s a  strang e failur e 
given Judge Winthrop' s ow n insistenc e tha t th e rule s ofte n wer e se t dow n i n 
the narro w an d illegitimat e self-interes t o f thos e i n power . Winthro p an d 
Kennedy slid e int o th e assumptio n tha t particula r act s withi n th e gam e ar e 
justified b y th e ver y existenc e o f th e game . Thi s woul d b e th e cas e i f la w 
were th e automati c an d impartia l se t o f rule s tha t Caf e Crit s hav e show n i t 
not t o be . Caf e Cri t wor k generall y deprive s la w o f it s leverage . Ye t Ken -
nedy, vi a Winthrop , give s i t back , gratis . Winthro p ultimatel y behave s a s 
though "law " provide s judge s wit h reason s t o ac t i n way s tha t woul d b e 
excluded b y thei r overal l mora l calculu s bu t fo r "th e law. " Other s might , 
rather, refus e t o ignor e th e legal-ethical  observation tha t Winthrop' s brick s 
are buil t o f blood an d flesh.  Other s migh t prefe r th e followin g criteri a o f th e 
good lega l brick : "Th e ston e tha t th e builde r refuse d /  Shal l alway s b e th e 
head cornerstone " (Bo b Marley , "Cornerstone, " i n Songs  of  Freedom, Disc 2 , 
track 6[a ] [Islan d Records , 1993]) . "Ou r forefathers " ar e a  mor e motle y 
bunch tha n Kennedy' s Winthro p assumes . Judge s mus t justif y eac h pain , 
each death—o r els e declin e t o inflic t them . 

A Fish  out  of  Water? 

Stanley Fis h woul d lik e to b e know n simpl y a s a n exper t o n John Milton . H e 
has nevertheles s bee n a n instructiv e an d long-servin g participan t i n debate s 
about law' s unbindingness . Ye t Fish' s distanc e fro m lega l practic e repeatedl y 
leads hi m t o understat e th e legitimat e plac e o f controvers y i n lega l practic e 
and repeatedl y lead s hi m awa y fro m a  potentiall y powerfu l argumen t i n 
favor o f ethica l law : th e argumen t tha t a  presidin g judge' s mora l conclusion s 
are always , almos t inherently , rendere d i n th e languag e o f th e law . Fis h 
always stop s shor t o f tha t argument . 

Uberactivist judge s migh t clai m tha t th e lega l rule s an d th e legislativ e 
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history ar e ba d an d tha t judge s ar e fre e t o ignor e thos e ba d buildin g block s 
and instea d follo w thei r ow n unfettere d mora l preferences . Suc h judge s 
juxtapose (bad ) la w agains t (good ) preference s an d choos e th e latter . Suc h 
judges unnecessaril y undercu t thei r ow n legal  position b y declinin g t o clai m 
that thei r ethica l vie w o f th e appropriat e outcom e i s legitimat e as  law.  A 
better argumen t migh t b e tha t a  Suprem e Cour t justice' s opinio n i n decidin g 
a cas e i s alway s an d inherentl y law . Stanle y Fis h ha s com e clos e t o arguin g 
that thi s i s indee d th e case . H e ha s argue d tha t th e w^eractivis t i s an invente d 
evil. 

Fish make s th e genera l point , tha t th e ^ / in te rpre te r i s a n invente d evil , 
in a  variety o f contexts , includin g a n extende d exchang e wit h Ronal d Dwor -
kin. Dworki n argue s tha t th e enterpris e o f la w resemble s th e authorin g o f a 
chain nove l b y successiv e generation s o f authors . Fo r Dworkin , eac h ne w 
author i s fre e t o tak e th e enterpris e i n ne w direction s bu t i s als o constrained , 
by wha t ha s gon e before , fro m enactin g he r ow n arbitrar y preferences . Fis h 
replies tha t sinc e the questio n wha t is  the enterpris e o f law? can itsel f only b e 
answered b y th e individua l judge' s interpretation , th e constrain t Dworki n 
envisages i s nonexistent . I f the ne w autho r i s constraine d a t al l i t mus t b e b y 
something othe r tha n th e eviden t natur e o f th e lega l enterprise , sinc e tha t 
nature i s fa r fro m eviden t an d i s itsel f a  produc t o f th e ne w author' s 
interpretation. 

But, Fis h continues , th e ne w author' s rumination s ar e no t unfettere d i n 
the dangerou s sens e Dworki n imagines . Dworkin' s analysi s depend s upo n a 
conflict betwee n a  judge' s mer e subjectiv e preference s o n th e on e han d an d 
allegiance t o th e ongoin g enterpris e o f la w o n th e other . Dworki n want s t o 
ensure tha t a  judge i s bound b y th e ongoin g enterpris e o f la w an d s o unabl e 
to hea d of f i n maveric k directions . Fis h respond s tha t thos e wh o envisag e 
this evi l o f unfetterednes s mus t imagin e tha t a  judg e migh t someho w decid e 
a cas e i n a  wa y tha t ha d n o relationshi p t o th e prio r decisions . An d Fis h 
doubts tha t suc h feat s o f z^eractivis m ar e possible , sinc e an y decisio n b y a 
judge woul d hav e t o b e mad e i n recognizabl y judicia l terms . 

Fish thu s argue s tha t an y nove l outcome s a  judge reache s a s a  judge, onc e 
they ar e expresse d i n intelligibl e lega l language , remai n alway s an d alread y 
"law." Muc h hinges , however , o n th e meanin g o f Fish' s cavea t ("intelligibl e 
legal language") . Fo r a n idea l judge , tha t cavea t mean s tha t sh e wil l us e 
law's concept s a s rhetorica l gesture s reflectin g he r ethics . Sh e wil l welcom e 
decisions tha t migh t startl e certai n member s o f th e onlookin g lega l commu -
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nity. Thi s place s th e idea l judg e a t loggerhead s wit h Fish . Fis h ha s n o 
stomach fo r startlin g th e lega l community . Fis h believe s tha t somethin g 
called lega l competenc e ca n b e acquire d throug h professiona l training , an d 
that the legal community shares this training and is united in its competence. 
He believe s that , onc e acquired , competenc e reduce s controvers y i n rul e 
applying. H e therefor e assume s a  degre e o f consensu s i n rul e applyin g 
among lawyers that, it turns out, is hard to defend . 

In suppor t o f thi s assume d consensus , Fis h offer s onl y th e unargue d 
assertion tha t th e essenc e o f la w i s stability . Fis h woul d hardl y clai m tha t 
this model of law as stability is politically (or otherwise) neutral , but he does 
claim tha t i t is  th e prevailin g practic e o f law . An d tha t i s a n incorrec t 
assertion. Detailed analysis of the Supreme Court case law of Justice Thomas 
and hi s colleague s demonstrate s jus t ho w self-consciou s an d deliberat e th e 
pursuit of conflicting values is on the nation's most esteemed tribunal . 

Fish's undu e deferenc e t o claim s o f lega l competenc e i s cleares t i n hi s 
discussion o f the work of Owen Fiss , a long-time denier of law's unbinding-
ness. Fis h effectivel y criticizes—i n a  manne r tha t replicate s hi s analysi s o f 
Dworkin—Fiss's fait h tha t la w constrain s judges . Havin g thu s Dworkine d 
Fiss, Fish nevertheles s asserts , in what i s an odd move for him , that there is 
strong empirica l evidenc e tha t a  proces s calle d "adjudication " i s possible . 
Yet Fish isn' t terribly clea r about what adjudicatio n is . Is it the sheer fact o f 
decision rendered? Or i s it the myth of uncontroversial decisio n rendered ? Is 
it, rather, the myth of self-applying rules ? Fish is clear, however, that gaining 
competence withi n thi s practic e o f adjudicatio n i s a  learne d process : th e 
result of professional initiatio n into legal practice. 

Ironically, Fish's own distance from lega l practice leads him to understate 
how much diversity there is within legal practice, including controversy ove r 
what i t mean s t o b e a  lega l professional . Fis h repeatedl y assumes , alway s 
without sustaine d analysis , that the law-applying functio n o f judges an d th e 
law-divining function o f attorneys i s both share d and near-instinctual. When 
Fish refer s t o th e lega l community' s "interpretiv e preunderstanding " o f 
legal practic e h e i s always , withou t argument , assertin g shared  interpretive 
preunderstanding. I f lawyers ' rule applyin g wer e a s reflexiv e an d share d a s 
Fish assumes , controvers y coul d no t b e a  pervasive featur e o f rul e applica -
tion. Yet it is. 

Fish persuasively objects that Dworkin, Fiss, and others implicitly assume 
that on e branc h o f an y give n legal-judicia l controvers y jus t is  (o r poten -
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tially is ) consisten t wit h th e enterpris e o f law, whereas othe r branche s reflec t 
illegitimate extralega l influences . Fis h i s mos t persuasiv e whe n arguin g 
against thi s distinctio n betwee n argument s interna l t o la w an d thos e externa l 
to it. 32 Ye t thi s pol e o f Fish' s analysi s doe s no t jib e wel l wit h hi s othe r 
idea—that ther e coul d b e (an d is) , fo r th e tim e being , a  unifor m practic e o f 
law o f whic h on e migh t someho w b e a  competen t practitioner . I n deferrin g 
to ostensibl e lega l competenc e Fis h indee d seems , a s severa l critic s hav e 
suggested, t o asser t tha t practice s ar e monolithic—tha t th e lega l communit y 
is a  homogeneou s interpretiv e community . Fis h i s a t hi s leas t persuasiv e 
when slitherin g awa y fro m thi s accusation . H e collapse s int o dogmati c asser -
tions abou t th e supposedl y essentia l natur e o f lega l practice : "th e ver y poin t 
of th e lega l enterpris e require s tha t it s practitioner s se e continuit y wher e 
others, with les s of a  stake i n the enterprise , migh t fee l fre e t o se e change. " 33 

This i s a n unfortunat e slid e int o th e doctrinair e Dworkinia n rhetori c o f 
"the lega l enterprise " tha t Fis h himsel f ha s previousl y debunked . An d i t 
trades o n a  stereotypica l lega l practitioner—th e kin d wh o ha s a  larg e stak e 
in th e continuit y o f th e enterpris e a s a n en d i n itself . Doubtles s thi s nicel y 
trades o n th e vogue vilificatio n o f the Wal l Stree t lawyer . Bu t what o f Corne l 
West, whos e visio n o f a  progressiv e lega l practic e i s on e designe d t o facili -
tate threat s t o th e socia l order ? Fis h i s force d t o argu e tha t yo u can' t both  be 
a lega l decisionmake r an d hav e a  primary stak e i n change : 

The judg e wh o ha s learne d t o rea d i n a  wa y tha t avoid s crisi s i s a  judg e wh o ha s 
learned wha t i t mean s t o b e a  judge , an d ha s learne d tha t th e maintenanc e o f 
continuity i s a  prim e judicia l obligatio n becaus e withou t continuit y th e rul e o f law 
cannot clai m to be stable and roote d i n durable principles . It i s not simpl y tha t crisi s 
would b e disruptiv e o f th e process , bu t tha t crisis  and  disruption are  precisely what  the 
process is supposed to forestall}4 (Emphasis added ) 

Fish's descriptio n o f th e practic e o f la w a s th e pursui t o f stabilit y i s no t 
only dogmati c bu t flatly  wrong . Muc h everyda y corporat e litigatio n practic e 
aims t o creat e uncertaint y an d instabilit y wher e th e la w initiall y seem s 
straightforwardly agains t one' s client . I t i s ironi c tha t Fish—certai n tha t 
practice i s everything , an d no t himsel f a  lega l practitioner—nevertheles s 
feels comfortabl e expounding , authoritatively , o n "wha t i t means" to practic e 
law. Fish' s vie w tha t stabilit y i s th e essenc e o f lega l practic e i s theoretical  in 
exactly th e sens e tha t h e s o frequentl y disparages . I t i s a n abstrac t specula -
tion abou t a  practic e i n whic h h e i s no t immersed . Fish' s distanc e fro m th e 
turbulence o f lega l practice , hi s vie w tha t stabilit y i s th e essenc e o f lega l 
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practice, an d th e actua l importanc e o f zWstabilit y i n lega l practic e ar e al l 
reflected i n th e followin g passag e fro m hi s work : 

As things no w stan d i n our culture,  a person embedde d i n the lega l world read s in a 
way designed t o resolve interpretive crise s (althoug h a s Walter Michal s reminds me, 
after h e was reminde d o f it by a  practicing lawyer , a t some stages i n the preparatio n 
and eve n th e arguin g o f cases , the proliferatin g o f interpretive crise s i s just th e skil l 
called for). 35 

That parenthetica l irruptio n devastate s Fish' s nonparenthetica l claim s 
about th e practic e o f law . Th e nex t chapte r wil l sho w tha t th e proliferatio n 
of uncertainty i s a  pervasive featur e o f legal practice , not onl y i n the prepara -
tion an d arguin g o f case s bu t als o ofte n i n th e judgin g o f them . Suprem e 
Court majorit y opinion s i n controversia l case s ar e frequentl y deliberatel y 
vague, s o a s t o kee p a  majorit y aboar d fo r a  desire d result . Whe n Justic e 
White, retirin g i n 1993 , wishe d th e Suprem e Cour t goo d luc k i n providin g 
clear an d cris p guidanc e t o lowe r courts , h e wa s speakin g tongu e i n chee k 
and th e lega l communit y kne w it . La w i s splashy , no t becalmed . Lega l 
scholars hav e eve n pu t th e inheren t turbulenc e o f law o n a  prescriptive footing, 
arguing (unattractively ) tha t th e ambiguit y o f la w ough t t o b e preserve d 
because i t enable s multipl e view s t o coexis t withi n a  singl e syste m o f law. 36 

Fish understate s th e plac e o f controvers y i n lega l practic e an d therefor e 
overstates th e usefulnes s o f ostensibl e lega l competenc e i n settlin g conteste d 
legal questions . I n enterin g debate s ove r lega l practice , Fis h ma y b e ou t o f 
his depth . 

Judges Must  Justify  Pain  and  Death 

Legal interpretation take s place in a field o f pain and death. . .. The  relationship between 
legal interpretation and  the infliction of  pain remains operative even  in  the most routine of legal 
acts. .  . . The judges dea l pain and death. . .. A s long as death and pain are part of our 
political world, i t is essential that they be at the center of our law. 

—Robert Cover , Violence  and the Word 

Law happens . Lega l decisions , ofte n predictable , ar e arrive d a t ever y da y 
even o n issue s abou t whic h fe w peopl e agree . La w is , i n practice , simple r 
than th e politica l an d mora l complexit y i n whic h i t i s enmeshed . Judge s 
settle, ever y da y an d wit h violence , issue s tha t yo u an d I  admi t ar e reason -
ably ope n t o question . Ho w com e the y ca n d o this ? 
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Given th e collaps e o f law' s leverage , th e possibilit y o f a  genera l o r 
systemic justificatio n fo r th e act s o f violenc e ordere d b y judge s ha s disap -
peared. Eac h judg e mus t no w justify , individually , eac h pai n sh e impose s 
and eac h deat h sh e orders . Eac h judg e i s a  mora l actor . Ye t man y peopl e 
forget thi s insigh t i n their debates about what law "is." Right now, progres-
sive lawyers are playing moot court . What passes as progressive scholarshi p 
turns ou t t o b e cultura l tyranny , cognitiv e quackery , caf e criticism , fishy 
business, or, worse, Tough Lov e lawyering: more complacent than the rest. 



IV 

Tough Lov e Judge 
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Justice Thomas' s Sin s 

How to  Nail  Thomas 

This i s wha t Clarenc e Thoma s wanted . H e wante d t o b e evaluate d o n th e fuckin g 
merits. We said fine, we'll take a look. 

—NAACP board member , 199 1 

This commen t wa s mad e i n th e proces s o f explainin g th e NAACP' s decisio n 
to commissio n a  stud y o f Thomas' s recor d befor e takin g a  stanc e o n hi s 
nomination. Clarenc e Thomas , proteg e o f Republica n Senato r Danforth , 
appointed b y Reaga n t o hea d th e EEOC , appointe d b y Bus h t o th e Suprem e 
Court, ha s likewis e me t wit h hostilit y fro m thos e eve n mildl y concerne d 
with th e well-bein g o f America' s dispossessed . Th e New  York  Times,  fo r 
instance, reviewin g Justic e Thomas' s firs t term , headline d it s editoria l "Th e 
Cruellest Justice. " Week s later , commentin g o n Thomas' s opinion s i n thre e 
death penalt y cases , the Times  editoria l headlin e wa s "Crue l Injustice. " Suc h 
labels ar e entirel y fai r characterization s o f particula r Thoma s decisions . Still , 
to characteriz e Thoma s a s a  knowin g perpetrato r o f wha t h e recognize s t o 
be injustic e i s unhelpful i n severa l ways . 

First, demonizatio n i s simplisti c psychology . Thoma s probabl y doesn' t 
view himsel f a s a n evi l person . H e probabl y think s h e i s impeccable . Second, 
such demonizatio n obscure s Thomas' s probabl e self-righteou s belie f that , 
because h e ha s acces s t o truth , h e i s pursuin g th e authenti c benefi t o f thos e 
he care s about . H e probabl y believe s no t onl y tha t h e i s impeccabl e becaus e 
of hi s inheren t qualitie s (th e firs t poin t o f thi s paragraph ) bu t als o tha t h e i s 
ably servin g th e tru e interest s o f th e subjugated . Third,  demonizatio n o f 
Thomas obscure s a  mor e genera l proble m tha t ma y wel l b e th e roo t o f 

i i 5 
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Thomas's self-righteousness : hi s relianc e o n th e idea l o f disintereste d truth . 
A pilla r o f Thomas' s self-righteousnes s i s th e ide a tha t h e ha s th e expert' s 
eye fo r realit y or , as he himself ha s put it , that h e stands " a few humble fee t 
above the maddening crowd. " Fourth, most importantly , to demonize Thoma s 
is, paradoxically , t o plac e hi m beyond ou r criticism . I f our complain t i s tha t 
he i s simpl y evi l an d w e ar e simpl y good , h e migh t retor t tha t w e simpl y 
inhabit differen t mora l universes . Thi s woul d plac e hi m beyon d a  bindin g 
moral criticis m fro m withi n ou r ow n mora l universe . Fo r ever y voic e tha t 
calls hi m callou s an d uncarin g anothe r migh t cal l u s paternalisti c an d self -
pitying. Relativis m migh t rid e t o hi s rescue . Whe n w e sa y tha t Thoma s 
denies America n Black s du e reparation s fo r undeniabl e historica l injustice , 
he migh t repl y tha t h e detests handout s an d reveres self-sufficienc y abov e al l 
else, includin g th e welfar e o f America' s dispossessed . Thi s i s a  conceivabl e 
moral choice . I  would criticiz e it , and so might man y others , but our criticism 
would procee d fro m ou r own values, which woul d precisel y not  be shared by 
Thomas. Ou r criticism woul d b e reduced t o spinnin g it s wheels, woul d lac k 
traction i n Thomas' s ow n mora l mind . A n appea l t o th e value s o f racia l 
justice wil l no t mobiliz e Thoma s i f he has duly considere d thos e value s an d 
determined tha t the y ar e subordinate t o others (th e Klansman attitude) . 

It i s crucial , fo r meaningfu l criticism , tha t Justic e Thoma s i s no t suc h a 
person. Respondin g t o far-right argument s tha t EEO C enforcemen t policies , 
however diluted , remai n immora l i n principle, Thomas ha d this to say: 

What i s mor e immora l tha n th e enslavemen t o f a n entir e race—wha t i s mor e 
immoral than the vicious cancer of racial discrimination—what i s more immoral than 
the fabrication o f a legal and political syste[m] which excludes, demeans and degrades 
an entir e race[? ] Thos e wh o seek t o invok e moralit y today , mus t first  addres s the 
pervasive and persistent immoralit y of yesterday.1 

Thomas i s emphaticall y aboar d th e mora l projec t o f racia l justice . Self -
reliance, fo r example , i s not for him a preferred valu e t o which racia l justic e 
is secondary . H e contend s tha t th e deat h penalt y an d racia l justic e ar e 
complementary. H e contend s tha t hi s approac h t o EEO C enforcemen t ad -
vances racia l justice . This is , no doubt, intuitivel y od d (could i t really be tha t 
Pat Buchana n wa s righ t al l along?) . Bu t the importan t poin t i s tha t Justic e 
Thomas's allegianc e t o racia l justic e a s a value give s u s an importan t ethica l 
foothold fro m whic h t o criticiz e him . Hitle r di d no t valu e racia l justice , 
and shoul d have . Hi s barbaris m i s vulnerabl e t o powerfu l criticism s o n 
humanitarian grounds . Yet it is often mor e difficult—beyon d clea r case s lik e 
Pol Po t an d Henr y Kissinger—t o decid e wha t i s factuall y evi l an d wha t i s 
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not. Becaus e o f thi s las t difficulty , th e presen t argumen t advance s a  secon d 
basis o f ethica l criticism—criticis m interna l t o th e projec t o f racia l justice . 
This secon d kin d o f criticis m doe s no t addres s uniqu e case s lik e Hitler , o r 
rare case s lik e Po l Po t an d Kissinger . I t i s th e kin d o f criticis m tha t migh t 
(dubiously) berat e Hitle r a s a  bunglin g advocat e o f Jewis h welfare . I n Hit -
ler's case , hi s crime s bein g a s hideou s a s the y were , the unavailabilit y o f thi s 
second groun d o f criticis m i s obviousl y insignificant . Bu t onc e w e shif t t o a 
liberal etho s i n whic h th e rhetori c o f toleranc e smooth s ove r clashe s o f 
values, where racia l oppressio n i s often perceive d a s spontaneous rathe r tha n 
a matte r o f forma l governmenta l policy , wher e race-base d injustic e hide s 
behind neutra l terminology , th e importanc e o f thi s secon d sourc e o f obliga -
tion increases . I n thi s libera l setting , an y attemp t t o analogiz e Thoma s wit h 
Hitler wil l obviousl y an d appropriatel y fail . And Thoma s wil l assum e tha t h e 
is home fre e o n th e hig h ground . 

The presen t argumen t shake s Thoma s an d hi s supporter s fro m thi s mora l 
high ground . I t take s seriousl y hi s rhetori c o f concer n an d examine s hi s 
performance i n ligh t o f thi s rhetoric . Certainly , objectiv e fact s (i s i t raining ? 
is ther e a  bric k o n th e freeway? ) mus t b e acknowledged . Bu t beyon d th e 
very smal l rang e o f suc h fact s (i f any) , Thoma s advance s a  hars h agend a 
under th e alibi s o f truth an d th e rul e o f law. I f truth an d th e rul e o f law don' t 
give hi m a n alibi , th e basi s fo r hi s self-righteousnes s disappear s an d a  basi s 
for mora l criticis m take s it s place . 

The followin g discussio n wil l pursu e thre e mai n themes . First,  i n hi s 
role a s a  policymake r an d bureaucrat , Thomas' s rhetori c reveal s a  stron g 
commitment t o abstrac t ideal s o f racia l justice . Second,  Thomas als o ha s a n 
allegiance t o ideal s o f disinteres t i n policymaking ; h e consider s politic s a n 
unwelcome intrusio n o n expertise . H e think s tha t th e disinterested , rationa l 
pursuit o f trut h i n policymakin g i s no t onl y possibl e bu t essential . Third, 
Thomas think s tha t allegianc e t o disintereste d ideal s i s even mor e importan t 
for judge s tha n fo r policymakers . Thomas' s ostensibl e allegianc e t o disinter -
est, however , turn s ou t t o be a n allegianc e t o othe r interests . His truth-drive n 
claim t o b e aboar d th e progressiv e projec t repeatedl y fails . 

Thomas's Partisanship 

Clarence Thoma s ha s consistentl y spoke n no t onl y o f a n abstrac t commit -
ment t o racia l justic e bu t als o o f hi s ow n deepl y persona l indebtednes s t o 
those wh o struggle d befor e him , an d o f th e endurin g racis m o f America n 
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society. Suc h statement s ar e a  pervasiv e featur e o f Thomas' s writing s an d 
speeches, bu t hi s commencemen t addres s a t Savanna h Stat e Colleg e o n Jun e 
9, 1985 , stands out : 
I grew up here in Savannah. I  was born no t fa r fro m her e (i n Pinpoint) . I am a child 
of thos e marshes , a  so n o f thi s soil . I  a m a  descendan t o f th e slave s whos e labor s 
made the dark soi l o f the South productive . I  am the great-great-grandson o f a free d 
slave, whose enslavemen t continue d afte r m y birth . I  am th e produc t o f hatre d an d 
love—the hatred o f the social and political structure which dominated the segregated 
hate-filled cit y of my youth, and the love of some people—my mother , my grandpar-
ents, my neighbors an d relatives... . Tha t mean , callous worl d ou t ther e i s stil l very 
much filled with discrimination . I t stil l holds out a  different lif e fo r those who do not 
happen t o b e th e righ t rac e o r th e righ t sex . I t i s a  worl d i n whic h th e "haves " 
continue to reap more dividends than the "have nots." 

This speec h coul d hardl y hav e com e fro m Davi d Duke . A  churlis h re -
searcher migh t prefe r t o emphasiz e Thomas' s equivocations , a s when h e say s 
that race-consciou s remedia l policie s ar e "merel y som e for m o f retribution. " 
Yet Thoma s ha s concede d hi s indebtednes s t o civi l right s forebear s lik e 
Thurgood Marshal l an d Marti n Luthe r King , Jr. ("Onl y b y standin g o n thei r 
shoulders coul d I  be here . A t eac h for k i n th e roa d .  . .  someone cam e alon g 
to help.") . An d h e doe s no t den y hi s debt , i n th e abstract , t o lega l principle s 
(somehow defined ) intende d t o remed y racia l injustic e ("Bu t fo r them , Go d 
only know s wher e I  would b e today"). 2 

It i s importan t t o not e tha t thi s an d simila r rhetori c wa s exhume d an d 
prominently broadcas t b y th e medi a withi n day s o f the announcemen t o f th e 
Thomas nomination . Thi s an d simila r Thoma s rhetori c clearl y playe d a  rol e 
in hobblin g hi s opposition . Still , th e Savanna h speec h wa s mad e mor e 
than si x year s befor e th e hearings , an d i t i s s o representativ e o f Thomas' s 
pronouncements tha t i t canno t b e dismisse d a s straightforwar d dishonest y o r 
opportunism. W e needn' t dismis s suc h statement s i n tha t summar y fashion . 
We nee d onl y loo k closer . 

Thomas pursue s thi s rhetori c o f concern a s follows. First, his concern doe s 
not exten d t o gende r egalitarianism . Thoma s i s straightforwardl y hostil e o n 
women's issues . Thi s i s cleares t i n a  Distric t o f Columbi a opinio n tha t h e 
authored shortl y befor e joinin g th e Suprem e Court . I n tha t cas e Thoma s 
expressly conclude d tha t preferenc e program s tha t ca n legitimatel y b e base d 
on racia l factor s canno t legitimatel y b e base d o n gende r becaus e o f th e 
alleged failur e o f certai n statistica l connection s wher e gende r i s concerned . 
This Thoma s opinio n i s excellen t evidenc e tha t th e Toug h judg e i s straight -
forwardly hostil e t o femal e America . Second,  Thomas pursue s hi s allegianc e 
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to Africa n Americ a throug h a  frankl y Utopia n bran d o f conservativ e politics . 
This i s especiall y ironi c give n tha t Thoma s habituall y accuse s everyon e els e 
of refusin g t o fac e hars h realities . Third,  Thomas purport s t o serv e Africa n 
America throug h th e belie f that , fro m hi s perc h slightl y abov e th e swirlin g 
world o f passions , h e ca n divin e wha t i s reall y i n tha t constituency' s bes t 
interests. 

Thomas's Indifference  to  Women 

There i s a  differenc e betwee n Thomas' s partisanshi p o n racia l issue s an d hi s 
position o n gende r issues . Thoma s i s alway s ver y concerne d t o announc e 
his allegianc e t o racia l justice—an d hi s rhetori c o f concer n i s shallo w onc e 
his practic e o f judgin g i s observed . O n gende r issues , a  slightl y differen t 
claim ca n b e maintained : Thoma s i s straightforwardl y hostile . Thomas' s 
conspicuous rhetori c favorin g racia l egalitarianis m i s no t matche d b y an y 
conspicuous rhetori c favorin g gende r egalitarianism . I t i s muc h easie r t o 
establish Thomas' s rhetorica l allegianc e t o racia l justic e tha n i t i s to establis h 
a lik e recor d o n gende r issues . 

Before Thoma s wa s appointe d t o th e EEO C i n th e earl y 1980s , h e wrot e 
a memorandu m t o Ja y Parker , fello w blac k conservativ e an d long-tim e 
lobbyist fo r th e unreconstructe d Sout h Africa n regime , attacking th e EEOC' s 
freshly minte d Carte r administratio n guideline s o n sexua l harassment . Th e 
Carter guideline s encourage d employer s t o tak e sexua l harassmen t issue s 
seriously b y holdin g the m responsibl e fo r harassmen t occurrin g unde r thei r 
supervision. Th e Thoma s memorandu m recommende d dilutin g thi s incen -
tive. Thomas suggeste d tha t liabilit y b e limite d onl y t o bosses wh o condone d 
or participated i n the harassment . Thi s stanc e suggest s a n outrigh t unconcer n 
with sexua l harassmen t issue s (a n employe r wh o participate d o r condone d 
sounds ver y likel y t o b e guilt y a s a  principa l offender ; Thomas' s ostensibl e 
reform thu s woul d no t significantl y hav e enhance d liability) . 

Subsequently, a s EEO C chairman , Thoma s activel y campaigne d against 
parental leav e laws , claimin g tha t th e allege d expense s th e legislatio n woul d 
impose o n smal l businesse s violate d th e "freedoms " o f thos e businesses. 3 

When h e move d o n fro m th e EEO C an d joine d th e Cour t o f Appeals fo r th e 
District o f Columbi a Circuit , Thoma s authore d a n opinio n i n Lamprecht  v. 
FCC4 tha t i s an importan t furthe r piec e o f the argumen t tha t h e i s straightfor -
wardly hostil e t o gende r egalitarianism . Thomas' s opinio n i n Lamprecht 
turned largel y o n a  distinctio n betwee n gende r injustic e an d racia l injustice . 
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Thomas conclude d tha t whil e rac e wa s a  sufficien t basi s fo r preferenc e 
programs, gende r wa s not . Thomas reasone d tha t whil e ther e wa s a  prove n 
link betwee n raciall y divers e ownershi p o f broadcastin g license s an d th e 
congressionally endorse d goa l o f broadcas t diversity , n o simila r connectio n 
between femal e ownershi p an d broadcast diversit y ha d been proven . Thoma s 
thus presente d hi s decisio n a s thoug h i t hinge d o n empirica l question s o f 
statistical proof . A  clos e readin g o f hi s opinion , however , reveal s tha t th e 
fate o f the FCC's gende r preferenc e program s wa s sealed b y Thomas's over t 
and straightforwar d valu e judgment , suppresse d i n a footnote o f the opinion . 
(Thomas's reasonin g i n Lamprecht i s discussed mor e full y i n another section. ) 

Thomas's outrigh t hostilit y t o gende r egalitarianis m i s furthe r evidence d 
by hi s tactic s durin g hi s Suprem e Cour t confirmatio n hearings . Thomas' s 
explicit an d implie d attack s (an d thos e o f hi s supporters ) o n Anit a Hill' s 
character, honesty , eve n sanity , playe d int o well-wor n preconception s i n 
which femal e credibilit y i s an easy target . 

Thomas carrie d hi s indifference t o women ont o th e Supreme Cour t itself , 
as evidence d b y his suppor t fo r antichoic e positions . I n Planned Parenthood v. 
Casey5 th e Suprem e Court' s majorit y uphel d measure s restrictiv e o f a 
woman's righ t t o choose. Justice Thomas joine d Scali a and went eve n furthe r 
than th e heavily criticize d majorit y opinion . Thoma s woul d hav e overturne d 
Roe v.  Wade  outright , o n th e basi s tha t a  woman' s righ t t o choos e simpl y i s 
not a  constitutionally protecte d liberty . 

Swimming with  the  Barracuda:  Thomas's  Utopian  Conservatism 

In June 1987 , twelve year s afte r Jimm y Carter' s ethni c purity campaign , eigh t 
years afte r Ronal d Reagan' s Welfar e Quee n campaign , on e yea r befor e 
George Bush' s Willi e Horto n campaign , an d five  year s befor e Bil l Clinton' s 
Sister Soulja h campaign , Clarenc e Thoma s ha d thi s t o sa y t o Le e Atwater , 
Jesse Helms , Patric k Buchanan , Willia m Bradfor d Reynolds , an d the res t o f 
the Republica n part y faithful : 

Blacks jus t happene d t o represen t [t o th e Republican s i n th e 198 6 congressiona l 
elections] a n interes t grou p no t wort h goin g after . Poll s rathe r tha n principle s ap -
peared to control. We must offer a  vision, not vexation. .. .We must start by articulat-
ing principles of government an d standards o f goodness. I suggest tha t we begin .  .. 
with the self-evident truth s of the Declaration of Independence. 

Who mentione d Do n Quixote ? Thomas' s earnes t lectur e was , to sa y the 
least, optimistic , especiall y give n Thomas' s ow n views o n the permanence o f 
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racism i n America n society . Derric k Bell' s book , Faces  at  the  Bottom  of  the 
Well, wa s widel y an d inaccuratel y reviewe d a s despairing , pessimistic , an d 
even separatis t fo r it s conclusio n tha t America n racis m i s permanent . Les s 
broadcast i s the fac t tha t Clarenc e Thoma s share s tha t view . Thoma s sai d a s 
much i n a n interview , nearl y te n year s befor e th e appearanc e o f Bell' s 
recent book : 

QUESTION: Wil l discrimination eve r disappear? 
THOMAS: I' m not  one who believes that i t will. 

Thomas ha s repeatedl y denounce d th e "hypocris y an d iron y o f repeate d 
calls fo r color-blin d lega l remedie s i n a  countr y whic h ha s tolerate d color -
conscious violation s o f th e la w fo r s o muc h o f it s history. " Indeed , despit e 
Thomas's adherenc e t o Republica n part y politic s an d Reagan-Bus h policies , 
he ha s neve r denie d th e racis m o f America' s conservatives , an d it s Republi -
can part y i n particular . H e objected , fo r instance , tha t Reaga n civi l right s 
policy wa s "unnecessaril y negative. " Give n thi s doubl e acknowledgment — 
of th e permanenc e o f America n racis m an d th e prevalenc e o f Republica n 
distaste fo r blacks—Thomas' s advocac y o f conservativ e policie s i s a 
straightforwardly Utopia n exercise . Thoma s urge s a n admittedl y flawed , rac -
ist, America n righ t win g t o liv e u p t o a  tru e sel f tha t Thoma s ha s invente d 
on it s behalf : " I a m o f th e vie w tha t blac k American s wil l mov e inexorabl y 
and naturall y towar d conservatis m whe n w e sto p discouragin g the m . . . 
when conservative s stan d u p fo r wha t the y reall y believe i n rathe r tha n stan d 
against blacks. " 

Thomas, throughou t th e eighties , untiringl y urge d hi s politica l allie s t o 
abandon th e fals e conservatis m o f thei r racis t way s an d adopt , instead , th e 
path o f hi s imagine d rea l conservatism . H e urge d a  "principle d approach " 
that woul d 

make clea r t o black s tha t conservative s ar e not  hostil e but  aggressivel y supportive . 
. . . Thi s i s particularl y tru e t o th e exten t tha t conservative s ar e no w perceive d a s 
anti-civil rights . Unless i t is clear that conservative principles protect all , there are no 
programs or arguments that wil l attract blacks to conservative ranks. 

Thomas foun d hi s rol e a s hea d o f the EEO C compromise d b y hi s conser -
vative fello w travelers , b y th e rhetori c o f th e Reaga n administration , an d b y 
that administration' s specifi c initiative s (an d lac k thereof) : 

Some employer s hav e see n certai n action s o f thi s administratio n ove r th e pas t tw o 
years as reason t o cool their heels in reducing job discrimination... .  We made some 
mistakes i n thi s administratio n tha t ma y hav e fostere d th e perceptio n tha t attackin g 
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discrimination i s not a  top priority . On e i s the Bob Jones University fiasco , i n which 
the administration argue d tha t the Internal Revenu e Service does not have the power 
to revok e tha t institution' s ta x exempt status , despite th e school' s ba n o n interracia l 
dating. Th e controvers y surroundin g tha t issu e overshadowe d som e o f th e goo d 
things this administration ha s done. 

Thomas's politica l allie s se t hi m a  tas k o f damag e control . H e wa s force d 
to campaig n agains t th e impressio n tha t th e EEO C wa s aslee p a t th e wheel . 
Thomas lecture d that , contrar y appearance s notwithstanding , employer s 
"should no t [coo l thei r heels] , because enforcemen t action s wil l b e swif t an d 
very aggressiv e i n case s wher e w e ca n prov e discrimination. " 

When Thoma s publicl y champione d a n affirmativ e actio n pla n fo r th e 
New Orlean s Polic e Department , h e wa s deraile d b y Willia m Bradfor d 
Reynolds, wh o ha d hi m calle d t o th e Whit e Hous e an d tol d t o to e th e part y 
line. Again , o n th e Votin g Right s Act , Thoma s criticize d hi s Republica n 
brethren fo r "failin g t o ge t ou t earl y an d positivel y i n fron t o f the effort " an d 
he foun d i t "intriguin g tha t w e consistentl y claime d credi t fo r extendin g it. " 
Nor di d Thoma s personall y escap e th e conservatives ' ow n stereotypin g an d 
their ope n demand s tha t h e serv e a s th e mouthpiec e fo r thei r antiblac k 
agenda: "Fo r (conservative ) blacks , th e litmu s tes t wa s clear . Yo u mus t b e 
against affirmativ e actio n an d welfare . You r oppositio n ha d t o b e adaman t 
and constan t o r yo u woul d b e suspecte d o f bein g a  close t liberal. . .  . Bu t 
what i s done i s done. " 

Despite bein g thu s beleaguered , Thoma s advocate d th e prevailin g conser -
vative policie s an d len t himsel f t o promotio n o f th e prevailin g conservativ e 
agenda. H e forgav e hi s fello w Republican s ("wha t i s done i s done") , reveal -
ing a  generosit y o f spiri t that , sadly , di d no t exten d t o hi s sister. 6 Al l th e 
while accusin g other s o f ignorin g reality , Thoma s ha s bee n relentles s i n hi s 
own Utopia n conservatism . 

This i s cleares t i n Thomas' s frequen t reference s t o th e fac t tha t th e 
government coul d neve r d o fo r peopl e wha t hi s famil y di d fo r hi m ("Thos e 
who attemp t t o captur e th e dail y counseling , oversight , commo n sens e an d 
vision o f my grandparent s i n a  governmenta l progra m ar e engagin g i n shee r 
folly."). Perhap s th e governmen t an d one' s grandparent s hav e dissimila r 
roles? The though t doesn' t daw n o n him . Thomas advocate s "Famil y Policy , 
Not Socia l Policy, " an d boast s tha t i n hi s youth , "Unlik e today , w e debate d 
no on e abou t ou r wa y o f life—w e live d it. " Ironically , Thomas' s frequentl y 
invoked grandfathe r himsel f apparentl y brok e wit h Thoma s ove r wha t h e 
saw a s Thomas' s self-absorptio n an d problemati c pro-Reaga n politics. 7 
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Thomas's prid e i n hi s upbringin g is , nevertheless , suc h tha t h e occasion -
ally appear s t o slid e fro m a  (justified ) admiratio n fo r th e enduranc e hi s 
ancestors showe d i n advers e condition s t o a  (strange ) suggestio n tha t suc h 
feats o f enduranc e ar e worthwhil e a s end s i n themselves . Thomas , overexu -
berantly, proclaim s tha t h e wa s "raise d t o surviv e unde r th e totalitarianis m 
of segregation , no t onl y withou t th e activ e assistanc e o f governmen t bu t 
with it s activ e opposition. " Despit e thes e obstacle s tha t th e policymaker s o f 
his yout h wer e abl e t o plac e i n hi s way , Thomas , i n hi s ow n policymakin g 
role, usuall y disavow s th e ide a tha t policymaker s hav e th e abilit y t o shap e 
social landscapes . Instea d h e fall s int o a  paralyze d nostalgia : "[Th e correc t 
road] i s th e road—th e old-fashione d road—travele d b y thos e wh o endure d 
slavery, wh o endure d Ji m Crowism , wh o endure d hatred . I t i s th e roa d tha t 
might rewar d har d wor k an d discipline , tha t migh t rewar d intelligence , tha t 
might b e fai r an d provid e equa l opportunity . Bu t ther e ar e n o guarantees. " 

Thomas's tendenc y t o mak e polic y a s thoug h a  wished-for tomorro w ha d 
already arrived , o r a s thoug h a  painfull y endure d yesterda y wer e a n en d i n 
itself, i s a  seriou s deficienc y i n hi s attempt s t o serv e th e end s o f racia l justice . 
This Utopia n strea k i s th e linchpi n o f hi s adherenc e t o Ronal d Reagan' s 
small-government rhetoric : "Wh y d o yo u nee d a  Department o f Labor , wh y 
do yo u nee d a  Departmen t o f Agriculture , wh y d o yo u nee d a  Departmen t 
of Commerce ? Yo u ca n g o dow n th e whol e list—yo u don' t nee d an y o f 
them really. " 

Yet Thomas , lifetim e publi c servan t tha t h e is , does no t thin k governmen t 
ought t o b e entirel y dismantled . I t ough t t o exist , bu t jus t d o little : 

Not everything tha t the EEOC o r the federal governmen t ha s done has been correct , 
but we're going to need the EEOC fo r a  very long time to come. Protecting the civil 
rights o f citizens , i n m y view , i s a  prim e responsibilit y o f government . States , 
historically, hav e no t don e a  particularly goo d jo b i n thi s area , an d unti l the y sho w 
they can , th e federa l governmen t wil l hav e t o pla y th e lea d rol e i n seein g tha t 
discrimination i s stamped out . 

If th e parenta l pat h t o virtu e i s th e onl y workabl e one , an d th e govern -
ment i s a  no-goo d parent , the n i t follow s tha t th e government , i n fulfillin g 
its prim e responsibility , ough t t o confin e itsel f t o unshacklin g individual s 
rather tha n implementin g broa d remedia l measures . Ho w t o g o abou t thi s 
unshackling exercis e remain s vague : "I t ha d bee n m y hop e an d continue s t o 
be m y hop e tha t w e woul d espous e principle s an d policie s whic h b y thei r 
sheer forc e woul d preemp t welfar e an d race-consciou s policies. " Bu t wha t 
are thes e forcefu l policies ? Thomas , adrif t fo r suc h alternatives , comment s 
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that "th e mos t compassionat e thin g [m y family ] di d fo r [me ] wa s t o teac h 
[me] t o fen d fo r [myself ] an d t o d o tha t i n a n openl y hostil e environment. " 
Eureka!: "Governmen t canno t develo p individua l responsibility , bu t i t cer -
tainly ca n refrai n fro m preventin g o r hinderin g th e developmen t o f thi s 
responsibility." 

Predictably, th e lin e Thoma s appear s t o dra w betwee n nonhindranc e 
(appropriate) an d affirmativ e assistanc e (ineffectua l an d dangerous ) i s incon -
sistently applied . I n 1983 , early i n hi s EEO C tenure , Thomas recognize d tha t 
the EEOC' s jo b wa s "t o shape  th e law " an d t o b e a t th e "forefron t o f 
defining th e parameter s o f discrimination" (emphasi s original) . Thomas her e 
acknowledges tha t polic y ca n affec t th e socia l landscap e an d assis t in -
dividuals. 

Yet, a s hi s first  EEO C ter m expire d an d th e issu e o f renomination loome d 
large betwee n lat e 198 5 an d mid-1986 , Thomas suddenl y discovere d a  tension 
between shapin g th e la w an d fighting  har d fo r thos e discriminate d agains t 
under th e curren t stat e o f the law . The botto m lin e is , of course , that Thoma s 
adopted th e vie w tha t broa d impac t strategies—whethe r numerica l goal s 
and timetables , tes t cases , o r disparat e impac t relief—ar e a  bad remedy , tha t 
only action s shor t o f thos e ar e acceptabl e remedies . Instea d o f arguin g thi s 
point directly , Thoma s a t th e EEO C ofte n foun d i t convenien t t o clai m tha t 
"the statute " (Titl e VII ) say s nothin g abou t broa d impac t strategie s lik e 
timetables an d goals , an d s o preclude s them . Thi s rational e ra n int o troubl e 
where Thoma s concede d tha t "eve n thoug h th e statut e mention s nothin g 
about quota s [sic],  court s a s a  remed y fo r discriminatio n hav e sometime s 
ruled tha t certai n individual s b e hire d accordin g t o specifi c goals , timetable s 
and, i n som e instances , quotas. " Thu s th e barrie r t o race-consciou s remedie s 
(misnomer, "quotas" ) is , fo r Thomas , som e sens e o f "th e statute " other  than 
that whic h som e court s hav e announced . A s a  policymake r Thoma s obvi -
ously agree s wit h som e court s an d no t wit h others . Hi s jo b i s t o advocate , 
yet h e think s h e "can " ("th e statute " bind s him ) onl y d o less  than "som e 
courts" hav e granted . H e get s behin d th e court s tha t tak e a  restrictiv e 
approach t o th e statut e he' s mean t t o enforce , rathe r tha n th e court s tha t 
would enabl e hi m t o d o more . I n contrast , whe n Willia m Bradfor d Reynold s 
championed a n expansiv e readin g o f a  Suprem e Cour t cas e hostil e t o affir -
mative actio n goals , Thoma s ha d n o proble m pushin g tha t cas e t o th e edg e 
of the envelope. 8 

That zig-za g (restrictiv e readin g o f progressiv e Cour t precedent ; expan -
sive readin g o f regressive precedent ) reflect s Thomas' s truth . Thomas' s trut h 
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is that th e smal l stat e i s best . The wa y hi s grandparent s raise d hi m "wa s no t 
their socia l policy , i t wa s thei r famil y policy—fo r thei r family , no t thos e 
nameless familie s tha t politician s lov e t o whin e about. " On e migh t thin k thi s 
distinction (famil y polic y versu s socia l policy ) woul d surviv e whe n Thoma s 
leaves hom e an d ha s t o mak e polic y wit h precisel y suc h "nameles s families " 
in mind . I n fact , i n hi s variou s publi c roles , Thoma s arrive d a t hi s des k wit h 
this mantr a intact . "Famil y Policy , No t Socia l Policy. " Don' t leav e hom e 
without it. 9 

A Few  Humble  Feet  above  the  Maddening  Crowd 

Thomas's confidenc e i n hi s ow n familia l trut h i s in turn traceabl e t o hi s belie f 
that h e ha s the expert' s ey e fo r a  reality tha t lie s outside the frenzy o f politics . 
In thes e day s o f widespread skepticis m abou t claim s o f simple truth , Thoma s 
has n o difficult y urgin g hi s Republica n allie s t o embrac e natura l la w (some -
how defined ) an d "begi n th e searc h fo r standard s an d principle s wit h th e 
self-evident truth s o f the Declaratio n o f Independence." Fo r Thomas , natura l 
law "bot h transcend s an d underlie s tim e an d place , rac e an d custom. " 
Moreover, 

Our political way of life is by the laws of nature [and] of nature's God , and of course 
presupposes the existence of God, the moral rule r of the universe, and a  rule of right 
and wrong , an d o f jus t an d unjust , bindin g upo n man , precedin g al l institution s o f 
human societ y an d o f government. . . . Withou t suc h a  notio n o f natura l law , th e 
entire America n politica l tradition , fro m Washingto n t o Lincoln , fro m Jefferso n t o 
Martin Luthe r King , would b e unintelligible... . Al l our politica l institutions presup -
pose this truth. 10 

Res ipsa  loquitur.  Thoma s compounde d thi s exhortatio n wit h hi s much -
publicized reference , i n th e sam e speech , t o a n antiabortio n pamphle t b y 
Nicholas Lerhma n tha t appeare d i n th e American Spectator,  the magazin e tha t 
gave birth , i n article form , t o Davi d Brock' s book The  Real Anita Hill.  Thoma s 
described Lerhman' s offerin g a s a  "splendi d exampl e o f applyin g natura l 
law." Fo r Thomas , "huma n natur e provide s th e ke y t o ho w me n ough t t o 
live thei r lives. " Thi s self-eviden t trut h abou t "men['s] " live s ha s som e 
predictable consequence s i n Thomas' s cas e la w o n a  woman' s righ t t o 
choose. Ye t i t woul d b e fa r to o simple , an d i t woul d understat e Thomas' s 
personal mora l responsibilit y fo r hi s decisionmaking , i f we lai d th e blam e a t 
religion's doorstep . Th e churc h ha s playe d a  centra l rol e i n muc h o f th e 
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American civi l right s movement . I t continue s t o giv e u s ou r foremos t civi l 
rights an d intellectua l leaders . Apar t fro m mainstrea m blac k America n 
churches, ther e i s a  stron g Francisca n element , withi n th e Catholi c Church , 
that i s socioeconomicall y progressive . Thomas' s ow n earl y schoolin g wa s 
carried ou t b y whit e Francisca n nun s fro m Irelan d wh o venture d t o serv e i n 
the segregate d America n Sout h wher e the y wer e revile d an d publicl y abuse d 
as th e "nigge r sisters." 11 Moreover , Thomas' s ow n grandfathe r wa s pro -
pelled int o th e civi l right s struggl e b y th e ide a tha t civi l right s cam e fro m 
God, no t man , an d tha t th e Ji m Cro w regime , a s "legal " a s i t migh t seem , 
was no t consisten t wit h divin e law . Thomas defender s thu s canno t blam e th e 
details o f hi s pro-Reaga n agend a o n an y church , no r o n an y lega l theory . I t 
is Thomas's manipulations , seldo m intellectuall y consistent , o f various theo -
ries i n orde r t o reac h result s consisten t wit h Reaganit e ideolog y tha t for m 
the basi s fo r criticism . Th e NAAC P Lega l Defens e Fund , i n a  thoroug h 
review o f Thomas' s speeche s an d writings , suggest s persuasivel y tha t "i t i s 
as thoug h Thoma s ha d severa l right-win g speec h writers , on e a  libertarian , 
one a  natura l la w advocate , on e a n executiv e branch-statist , on e a  neo -
McCarthyite, wh o too k turn s framin g hi s views. " 12 Thomas' s natural-la w 
rhetoric ma y indee d merel y hav e furnishe d grandios e underpinning s fo r hi s 
political agenda . Bu t whethe r o r no t hi s resor t t o variou s theorie s wa s 
deliberately opportunistic , Thomas' s natural-la w incantation s ar e consisten t 
with hi s frequen t claim s that , a s a n unfettere d persona , h e i s bes t place d t o 
find truth . Thoma s an d hi s supporter s frequentl y emphasiz e th e suppose d 
unfetteredness o f hi s intellect . On e headlin e proclaims : "Clarenc e i s nothin g 
if no t a n independen t thinker. " Assiste d b y thi s unfetterednes s Thoma s 
can—quite apar t fro m divin e intervention—discer n what' s bes t fo r people : 
"As you r front-runner , I  hav e gon e ahea d an d take n a  long , har d look . I 
have see n tw o road s fro m m y perc h a  fe w humbl e fee t abov e th e maddenin g 
crowd." 

This pictur e o f th e wis e man , separat e fro m th e flux  an d fortified , there -
fore, i n divinin g th e tru e "road " t o racia l salvation , i s a  rol e tha t Thoma s 
treats wit h monklik e seriousness : " I pa y littl e hee d t o ou r critic s [because ] 
my personalit y an d m y styl e o f operatin g approac h i s tha t o f a  monasti c 
recluse." And Thoma s ha s n o doub t tha t hi s cloistere d wisdo m i s superio r t o 
the foll y o f others . Of the two road s tha t Thomas spot s fro m hi s perch abov e 
the maddenin g crowd , h e continues , "O n th e first  [road] , a  rac e o f peopl e i s 
rushing mindlessl y dow n a  highwa y o f sweet , intoxicatin g destruction , wit h 
all it s brigh t light s an d gran d promise s constructe d b y socia l scientist s an d 
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politicians. T o th e side , ther e i s a  seldo m used , overgrow n roa d leadin g 
through th e valle y o f life. " 

Thomas i s i n n o doub t tha t suc h divination s ar e superio r t o wha t h e call s 
the "ludicrou s .  . .  perceptions " o f man y Africa n Americans . I n 198 7 h e 
praised fello w Toughs , Sowel l an d Parker , fo r standin g steadfas t an d "refus -
ing t o giv e i n t o th e cul t mentalit y an d childis h obedienc e tha t hypnotiz e 
black Americans int o a  mindless politica l trance . I  admire [Sowel l an d Parker ] 
and onl y wis h I  could hav e a  fraction o f their courag e an d strength. " 

Since joinin g th e Court , Thoma s ha s continue d t o presen t himsel f a s a 
lonely an d heroi c questione r o f "curren t socia l an d cultura l gimmicks. " I n 
the mids t o f th e Guinie r affair , a  Thoma s speec h criticize d mainstrea m civi l 
rights hostilit y t o those , lik e himself , wh o questione d "popula r political , 
social o r economi c fads. " Year s earlier , i n 1985 , Thoma s tol d a  serie s o f 
professional group s i n a  numbe r o f speeche s tha t upo n hi s arriva l a t th e 
EEOC, "Th e civi l right s communit y di d no t hai l m e a s a  champio n o f thei r 
cause, bu t tha t wa s good . Ther e wa s n o nonsens e t o ge t i n th e wa y o f doin g 
the har d wor k tha t ha d t o b e done. " 

Thomas furthe r opine d i n thi s speec h tha t th e civi l right s communit y wa s 
"wallowing i n self-delusion " an d ignorin g "reality. " H e assure d hi s audi -
ences that , becaus e o f hi s persona l experienc e o f race-base d humiliation , h e 
"findfs] i t ver y difficul t t o criticiz e publicl y anythin g tha t minoritie s perceiv e 
to b e beneficia l o r positive. " Th e clea r implicatio n i s tha t a  monkis h disci -
pline ha s enable d hi m t o overcom e th e seduction s o f grou p adulatio n an d t o 
make har d choice s fo r th e authenti c benefi t o f thos e h e care s about . Thi s 
notion o f unflinchin g expertis e pervade s Thomas' s writings . H e ha s th e 
expert's disdai n fo r emotiv e debat e an d th e expert' s preferenc e fo r rationa l 
argument (a s thoug h th e tw o wer e necessaril y i n conflict) : 

People ar e ver y passionat e abou t thei r rights . .. .  This i s only natural . Bu t careless , 
irresponsible an d ofte n manipulativ e rhetori c ca n an d doe s rais e suc h passion s t o a 
feverish level . Fear, anger and hostility dominate people's reactions. They overwhelm 
and displac e rationa l though t an d precis e analysi s amon g thos e wh o fee l th e mos t 
threatened, and who are the most vulnerable in our society . 

Thomas thu s carrie s Julien Benda' s disdai n fo r mer e passion s int o hi s rol e 
as hea d o f the EEOC , whic h h e himsel f describe d a s "on e o f the mos t visibl e 
and controversia l agencie s i n th e Unite d State s Government. " Upo n arrival , 
Thomas eagerl y adopte d th e rol e o f th e rationa l administrato r face d wit h 
an undisciplined , chaoti c constituency . Accordin g t o Thomas , th e activists ' 
displacement o f rationalit y b y passio n lead s t o "furthe r polarizatio n o f 
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groups. Thes e fear s ca n registe r voters , fill  ballo t boxe s o r suppl y audience s 
for skille d orator s wh o blee d the m fo r cheers , applause , popularit y an d 
adulation." 

What i s most revealin g her e i s the characterizatio n o f the politica l proces s 
as a n ugl y intrusio n o n hi s EEO C work . Thoma s ha s mistake n th e EEOC' s 
domain as , ideally , a n apolitica l spher e wherei n a  neutra l expertis e ca n an d 
should prevail . Julien Benda , addressin g thos e prepare d t o declar e tha t thei r 
kingdom i s no t o f thi s world , lamente d tha t "neve r wer e ther e s o man y 
political work s amon g thos e whic h ough t t o b e th e mirro r o f disintereste d 
intelligence." Clarenc e Thomas , i n 1985 , appointed t o hea d th e controversia l 
EEOC, regurgitated , wit h n o self-consciousnes s whatsoever , thi s Bendar -
esque sentiment . 

This antipassio n sentiment , i n turn , underpin s Thomas' s adherenc e t o a n 
ideal o f professionalism . Thoma s ha s disclose d tha t h e wa s insulte d whe n 
initially offere d th e EEO C positio n becaus e th e offe r appeare d t o b e base d 
on hi s presume d interes t i n racia l matters , rathe r tha n o n hi s inheren t neutra l 
competences. Likewise , h e "alway s foun d i t curiou s that , eve n thoug h m y 
background wa s i n energy , taxatio n an d genera l corporat e regulator y mat -
ters, I  wa s no t seriousl y sough t afte r t o mov e int o on e o f thos e areas. " 
Thomas ultimatel y too k th e EEO C post , bu t immediatel y becam e absorbe d 
in gettin g th e "monkey " (hi s word ) of f hi s back : h e se t ou t t o b e a  corporat e 
managerial superstar , wit h th e EEO C a s a  foi l fo r hi s inheren t neutra l 
competences. Thi s profoun d concer n t o presen t a  pictur e o f manageria l 
competence i s clea r i n man y o f Thomas' s speeche s an d muc h o f hi s writing . 
Former EEO C colleague s remembere d fondl y tha t "i n th e earl y day s o f hi s 
chairmanship, h e woul d g o dow n t o th e finance  sectio n s o ofte n tha t h e ha d 
his own chai r there." They wer e not , though, sur e that hi s micromanagemen t 
was a  good idea . Undaunted , Thoma s boaste d t o a n industr y grou p tha t "w e 
have begu n automatin g ou r agenc y wit h persona l computer s an d a n arra y o f 
electronic wizardry. " Thoma s repeatedl y emphasized , durin g hi s tim e a s 
EEOC chair , ho w effectivel y h e was tacklin g a n inherite d administrativ e an d 
managerial disaster . Hi s supporter s als o pic k u p thi s theme , notin g tha t 
Thomas like d t o tel l th e stor y o f whe n h e first  arrive d a t th e EEO C an d 
"neither chair , syste m no r semblanc e o f organizatio n wa s t o b e found . 
Clarence go t himsel f a  chai r an d a  Classi c Coke , pu t hi s grandfather' s an d 
his son' s pictur e o n hi s des k .  .. an d wen t t o work. " 

Fully hal f o f a  speec h Thoma s delivere d t o variou s professiona l an d 
business organization s i n 198 5 i s give n ove r t o a  discussio n o f thes e 
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managerial issues . H e draw s th e contras t (politic s versu s managerialism ) 
explicitly: "Thes e ar e th e borin g time-consumin g factor s tha t mak e a n orga -
nization work . Thes e ar e th e aspect s o f a  manager' s jo b tha t th e politicians , 
interest group s an d new s medi a coul d no t car e les s about. " 

An initia l respons e i s tha t th e politicians , interes t groups , an d medi a hav e 
got i t right . A  perso n appointe d t o hea d a  larg e organizatio n ha d bette r hav e 
the necessar y organizationa l skills—o r els e kno w ho w t o ta p them . Thes e 
skills ar e essential,  but als o merel y instrumental . Th e EEOC , perhaps , wa s 
not se t u p s o tha t i t could b e efficientl y ru n a s an en d i n itsel f and a s a  tribut e 
to it s chairperson' s fungibl e manageria l skills . It s mission , rather , i s th e 
efficient pursui t o f certai n ends— those ar e properl y o f genera l interest . Nev -
ertheless, i n hi s publi c appearance s o n behal f o f th e EEOC , Thoma s consis -
tently presente d himsel f a s technocrat , no t visionary . 

Thomas ende d thi s frequentl y delivere d 198 5 speec h wit h wha t is , fo r 
present purposes , a  fascinatin g passage . I t reflect s bot h hi s concer n fo r civi l 
rights goal s a s wel l a s th e facil e conceptio n o f trut h tha t afflict s Thomas' s 
decisionmaking o n th e Suprem e Court : 

I would sugges t tha t we have, unfortunately, permitte d sociologica l and demographi c 
realities to be manipulated t o the point o f surreality by convenient lega l theories and 
procedures suc h a s "advers e impact " an d "prim a faci e cases. " W e hav e locke d a n 
amorphous, complex, sometimes unexplainable socia l phenomenon int o legal theories 
that soun d goo d t o th e public , please lawyer s an d fit  legal precedents , bu t mak e n o 
sense. If I  have  my way,  the  legal theories will  conform to reality instead of reality being made 
to conform to legal theories. (Emphasi s added ) 

One coul d hardl y as k fo r a  cleare r statemen t o f a  fait h i n th e existenc e o f 
an objectiv e pretheoretica l reality . I t i s (pe r Thomas ) th e jo b o f a  lega l 
concept t o describ e thi s preexisten t reality . Interestingly , Thomas' s objectiv e 
"reality" i s somethin g differen t fro m tha t whic h sound s goo d t o th e public , 
pleases lawyers , an d fits  lega l precedents . Havin g announce d thi s eccentri c 
yet objectiv e gri p o n "reality, " Thoma s continues : 

My goal i s to take realit y int o accoun t whil e enforcin g th e law. We a t the Commis -
sion wil l steadfastly resis t politica l an d public pressure to ignore reality an d confor m 
our policies to popular notions rather than to demonstrated facts . We have no interest 
in unfairly attackin g employers , bu t ou r job i s to defen d th e right s o f al l individual s 
in this society . 

Thomas ha s no t explaine d wha t realit y is , but w e ar e lef t clea r o n wha t i t 
is not : i t clearl y exclude s politica l an d publi c pressur e that , h e assumes , i s 
always a  distraction fro m demonstrate d facts . There i s evidence i n the speec h 
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that Thoma s feel s politicall y pressure d b y th e Righ t a s wel l a s th e Left . Th e 
point i s no t tha t Thoma s use s th e rhetori c o f fac t a s a  deliberate expedien t t o 
exclude th e voice s o f th e Left . Rather , th e poin t i s tha t Thoma s think s hi s 
job a s EEO C administrato r is , properly , on e insulate d fro m politics . Thi s 
attitude i s itsel f a  seriou s failing , fo r i t saddle s Thoma s wit h a  danger -
laden indifferenc e amon g competin g ideologica l description s o f realit y an d 
jeopardizes, i n practice , th e progressiv e value s t o whic h h e freel y admit s 
in theory . 

Finally, thi s allegianc e t o apolitica l rhetori c intensifie d a s Thoma s shifte d 
from bureaucra t t o judge . A t hi s confirmatio n hearings , Thoma s repeatedl y 
disavowed controversia l aspect s o f hi s prio r trut h tellin g (hi s hostilit y t o 
class-action civi l right s claims ; hi s hostilit y t o race-consciou s remedies ; hi s 
preference fo r natural-la w theorie s hostil e t o a  woman' s righ t t o choose) . 
Thomas repeatedl y denie d th e relevanc e o f statement s mad e befor e h e be -
came a  judge . H e sai d tha t becomin g a  judg e i s "a n amazin g process . Yo u 
want t o b e strippe d dow n lik e a  runner " an d t o "she d th e baggag e o f 
ideology." H e claime d t o hav e succeede d s o wel l tha t ol d friend s o f Clarenc e 
the administrato r soo n foun d Clarenc e th e (Cour t o f Appeals ) judg e a 
worthless conversationalist . Thoma s suggeste d tha t judge s ough t t o re -
nounce ideolog y th e bette r t o pursu e la w a s lai d dow n b y th e languag e o f 
the Constitution , th e Congress , an d th e Suprem e Court' s ow n prio r cases. 13 

But ha s h e don e this ? 

Is Thomas  Bound  by  Legal  Language? 

Are Thomas an d th e Court , o n th e evidenc e o f their judicia l decisions , boun d 
by th e languag e o f th e rule s lai d dow n b y th e Constitution , th e Congress , 
and th e Suprem e Court' s prio r cases ? Th e earlie r discussio n establishe d th e 
legal-theoretical argument s agains t thi s ide a tha t la w bind s judges . Thi s 
section illustrate s law' s unbindingnes s b y referenc e t o th e Suprem e Court' s 
actual cas e law . 

The ide a tha t lega l languag e bind s judge s i s ofte n advance d a s th e bes t 
insurance agains t a n unelected Cour t tyrannizin g th e country . Ye t a n ostensi -
ble allegianc e t o languag e ca n actuall y b e a  usefu l too l i n a  judge' s hand s 
and ca n b e use d i n a  manne r contrar y t o majorit y sentiment . Th e cas e o f 
Conwy v.  Aniskoff illustrate s this . Conroy  concerned interpretatio n o f th e lan -
guage o f th e Soldiers ' an d Sailors ' Civi l Relie f Act . Tha t legislatio n ensure s 
that (e.g. ) a  soldier' s hous e i s no t sol d awa y fro m unde r he r shoul d sh e fai l 
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to mak e mortgag e payment s whil e sh e i s awa y fighting  fo r he r country . 
Conroy faile d t o pa y rea l estat e taxe s an d th e cit y sol d hi s house . H e sue d 
the cit y an d th e ne w owner s o f the house , relying o n th e Act' s provisio n tha t 
the "perio d o f military service " shoul d b e excluded fro m a  time laps e th e cit y 
had t o observ e befor e i t coul d validl y tak e th e house . Conro y ha d not , 
however, bee n i n a  farawa y lan d servin g hi s country . He' d bee n aroun d an d 
just ha d no t pai d hi s taxes . Coul d h e ge t th e benefi t o f th e Relie f Act ? O r 
was tha t la w limite d t o thos e wh o ha d suffere d actua l hardshi p becaus e o f 
military service ? Thoma s an d th e Suprem e Cour t conclude d tha t Conro y 
could ge t th e benefi t becaus e th e "statutor y command " wa s "unambiguous , 
unequivocal, an d unlimited. " Suc h confiden t assertion s migh t lea d casua l 
observers t o believe tha t th e Cour t ha s jus t provide d a n exampl e o f the stabl e 
practice o f adjudicatio n tha t th e competen t lawye r migh t maste r throug h 
strenuous study . Close r examinatio n suggest s otherwise . Th e tria l cour t 
earlier dismisse d th e resul t th e Supreme Cour t reached , sayin g i t was "absur d 
and illogical " t o giv e Conro y th e benefi t o f th e Relie f Act . Maine' s highes t 
court, itsel f bitterl y divided , uphel d tha t lowe r cour t result—tha t Conro y 
was no t entitle d t o th e benefit . Th e Suprem e Cour t was , thus , the  first  cour t 
to hol d otherwise . 

There i s a  sens e i n whic h on e migh t sa y tha t th e divergen t lega l result s 
reached b y th e stat e court s an d th e Suprem e Cour t i n Conro y wer e predict -
able: stat e court s migh t b e though t t o favo r thei r ow n stat e taxin g authority , 
whereas th e Suprem e Cour t migh t b e though t mor e impartial . Ye t thi s i s 
itself no t a  specia l lega l explanation , jus t a  plainl y politica l one . Moreover , 
the Suprem e Court' s "impartiality " migh t easil y b e redescribe d a s Reagan -
era antita x ideology . Th e factor s i n pla y ar e thu s no t peculiarl y legal . Th e 
"plain-language" analysi s i n Conro y wa s thu s th e sit e o f a  politica l battle , 
not a  means o f escape fro m politics . 

Moreover, Scalia' s separat e concurrin g opinio n demonstrate s tha t a  stric t 
judicial allegianc e t o languag e ca n b e a  usefu l too l i n resisting  legislative will . 
Scalia advocate d confinin g th e Court' s attentio n t o th e "la w a s i t i s passed. " 
Yet, whateve r th e basi s o f Scalia' s allegianc e t o plai n languag e i n Conroy,  it 
was clearl y no t a  desir e t o kee p th e Cour t i n it s plac e an d t o uphol d th e wil l 
of the electe d legislature . Scalia : "Th e greates t defec t o f legislativ e histor y i s 
its illegitimacy . W e ar e governe d b y laws , no t b y th e intention s o f legisla -
tors." Thi s i s a  usefu l doctrin e fo r a  judg e wh o dislike s th e prevailin g 
congressional powe r balance . Scalia' s putsc h seem s t o hav e alarme d mos t 
members o f th e majority . Steven s wrot e tha t Scali a wa s apparentl y willin g 
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to assum e tha t th e Suprem e Cour t ha s " a dut y t o enforc e th e statut e a s 
written eve n i f fully convince d tha t ever y membe r o f the enactin g Congress , 
as wel l a s th e Presiden t wh o signe d th e Act , intende d a  differen t resu l t . . . . 
We disagree. " 

It i s thus difficul t t o argu e tha t confinin g judge s t o statutor y languag e i s a 
surefire wa y t o safeguar d majoritaria n democracy . Justic e Thoma s joine d i n 
all o f th e Steven s opinion , except  the above-quote d languag e i n whic h th e 
majority too k issu e wit h Scalia . Moreover , i n a n opinio n h e wrot e o n th e 
court o f appeals , befor e ascendin g t o th e Suprem e Court , Thoma s showe d a 
similar distast e fo r deferenc e t o th e legislature , suggestin g tha t suc h defer -
ence migh t rende r judicia l revie w "a n elaborat e farce. " Befor e that , a t th e 
EEOC, Thoma s emphasize d th e importanc e o f stickin g t o one' s ideal s an d 
being "defian t i n th e fac e o f [the ] pett y despot s i n Congress. " H e repeatedl y 
praised Olive r Nort h fo r showin g tha t Congres s wa s "fake " an d "ou t o f 
control." Conversely , durin g Thomas' s tenur e a t th e EEOC , congressiona l 
committees repeatedl y clashe d wit h Thoma s ove r hi s neglec t o f complaint s 
filed unde r hi s tenur e (thousand s o f age-discriminatio n claim s simpl y 
lapsed), an d fo r a  variet y o f othe r transgressions . I n 1989 , n o fewe r tha n 
fourteen chairperson s o f House subcommittee s cosigne d a  letter condemnin g 
Thomas's "overal l disdai n fo r th e rul e o f law." 14 Justice Thomas' s allegianc e 
to statutor y languag e a s oppose d t o legislativ e histor y an d congressiona l 
intent i s perhaps no t democracy' s bes t bet . 

Justice Thomas's  Failed  Flight  from "Policymaking" 

Unwilling t o defe r t o th e legislature , Thoma s an d Scali a also—paradoxi -
cally—claim t o oppos e judicia l policymaking . (A s previousl y argued , avoid -
ance o f policymaking i s impossible fo r a  judge.) I n Rowland v.  California Men's 
Colony, fo r instance , th e questio n befor e th e Cour t wa s whethe r certai n 
benefits (waiver s o f cour t fe e an d prepaymen t obligations , etc. ) grante d t o 
impoverished individua l litigant s extende d t o impoverishe d organizationa l 
litigants. Th e Court' s majorit y conclude d tha t th e benefit s di d no t exten d t o 
organizational litigants . Thomas , dissenting , argue d tha t th e benefit s di d s o 
extend, an d no t becaus e th e resul t wa s a  desirabl e polic y outcom e (h e 
apparently though t th e opposite) , bu t becaus e th e resul t wa s dictate d b y 
plain languag e o f th e statute : "Congres s ha s spoken , an d w e shoul d giv e 
effect t o it s words. " Th e fac t tha t parsin g Congress' s languag e ha d spli t th e 
Court five  t o fou r di d no t giv e Thoma s pause . 
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Thomas objecte d tha t th e majority , i n reachin g it s decision , pollute d wha t 
should b e a  pur e language-parsin g exercis e wit h unnecessar y an d imprope r 
references t o legislativ e histor y an d polic y reasoning . H e rejecte d th e reason -
ing tha t ha d move d th e majorit y becaus e tha t reasonin g reflecte d "classi c 
policy considerations—th e concern s o f a  legislature , no t a  court. " I n fact , 
Thomas throughou t apparentl y assume d tha t th e conclusio n h e was "forced " 
by plai n languag e t o reac h was a n undesirabl e polic y outcome . He speculate d 
that "whil e i t migh t mak e sens e a s a  matte r o f polic y t o exclud e association s 
and othe r artificia l entitie s fro m th e benefit s o f th e i n form a pauperi s statute , 
I do no t believ e tha t Congres s ha s don e so. " 

Thomas's flight  fro m polic y move d Justic e Kenned y (who , lik e Thomas , 
dissented fro m th e resul t o f th e case ) t o writ e a  separat e opinion . Justic e 
Kennedy emphasize d tha t th e majority' s attemp t t o "uncove r significan t 
practical barrier s t o includin g artificia l entitie s withi n [th e benefit s i n ques -
tion] i s quit e appropriat e an d ough t no t t o b e condemne d a s policymaking. " 
For Kennedy , th e proble m wa s tha t th e Cour t ha d faile d t o sho w tha t 
extension o f th e benefit s i n questio n wa s i n fac t unworkable. 15 Kennedy' s 
opinion clarifie s tha t wha t wa s a t stak e i n th e cas e wa s no t whethe r t o 
undertake o r t o avoi d policymaking , bu t rathe r which  policy t o make . 

We ar e thu s lef t wit h a  parado x tha t illustrate s a n importan t problem . 
Thomas reache d a  resul t consonan t wit h progressiv e policy , no t becaus e h e 
thought i t wa s goo d policy—h e appeare d t o thin k i t wa s ba d policy—bu t 
because h e claime d tha t i t wa s compelle d b y plai n language . Th e fac t tha t 
Thomas though t tha t extendin g povert y benefit s t o inmate s pressin g a  civi l 
rights clai m wa s ba d polic y i s itsel f a  paradox , give n hi s espouse d concerns . 
Moreover, whil e Thoma s announce d himsel f force d b y languag e t o reac h 
this resul t notwithstandin g hi s ow n persona l an d polic y oppositio n t o it , al l 
judges inevitabl y mak e policy . N o judge s don' t mak e policy . An d Suprem e 
Court justice s mak e mor e polic y tha n most . 

A "Lexicon  of  Death" 

Matters a s seriou s a s th e fat e o f crimina l defendant s frequentl y hing e o n 
word games . I n Smith  v.  U.S.  th e Cour t face d th e questio n o f whethe r th e 
reference t o "use " o f a  firearm  i n federa l sentencin g guideline s require d 
enhancement o f a  convicte d felon' s sentenc e wher e a  gu n wa s offere d a s 
payment fo r drugs . Th e felo n ha d bough t drug s fro m a n undercove r officer , 
tendering th e gu n i n payment . T o "use " a  gun is , one ma y think , t o menac e 
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or t o woun d rathe r tha n t o tende r a s payment . Ye t thi s vie w wa s corralle d 
into th e dissentin g opinion . O'Connor' s majorit y opinio n concede d tha t th e 
natural o r plai n meanin g wa s t o menac e o r wound , bu t denie d tha t tha t 
meaning "exclude s an y othe r use. " O'Conno r thu s implicitl y argue d tha t th e 
Court ha s th e discretio n t o appl y an y meanin g o f a  wor d no t positivel y 
excluded b y a  statute (ho w a  legislature i s to exclude al l imaginable meaning s 
is no t explained). 16 

Again, i n Arave v.  Creech,  a  death-penalt y case , Justice Blackmu n mad e th e 
point tha t languag e game s ough t no t t o becom e a n en d i n themselve s bu t 
should alway s b e a  mean s toward s a  righ t result . H e remarke d tha t i t wa s 
weird t o mak e a  person' s lif e hing e o n a  dictionary : tha t ther e wa s "some -
thing absur d i n th e ver y projec t o f parsin g thi s lexico n o f death. " But , h e 
added, "a s lon g a s w e ar e i n th e deat h business , w e shal l b e i n th e parsin g 
business."17 Thoma s di d no t vot e wit h Blackmu n agains t deat h (th e sub -
stance o f Thomas's deat h penalt y jurisprudenc e i s treated a t length below) . 

While th e foregoin g discussio n ough t t o fra y th e fals e distinctio n betwee n 
unfettered subjectivit y an d discipline d rul e application , Thoma s an d Scali a 
continue t o rel y heavil y o n thi s distinction . Whil e other s apparentl y impos e 
their ungarnishe d polic y views , Scali a an d Thoma s clai m t o enforc e th e 
Word. The y cal l a  decisio n wit h whic h the y disagre e "wildl y delirious " an d 
beyond th e imaginable . Wit h zeal , the y insis t tha t thei r vie w o f the Wor d i s 
the onl y truth : 

In th e en d nothin g but  persona l intuitio n support s th e dissent' s contentio n tha t th e 
statute i s [wha t the y sa y i t i s ] . . . . Lik e mos t intuitions , i t find s Congres s t o hav e 
intended what the intuitor thinks Congress ough t to intend... .  Once text is abandoned, 
one intuition  will serve as well  as the  other.  We choose  to  follow the  language  of the  statute.1* 
(Emphasis added ) 

This passag e i s a  repla y o f th e Ronal d Dworkin' s lega l theory : th e 
supposed evi l o f unfettere d discretio n is , fo r Thoma s an d Scalia , solve d b y 
the suppose d constraint s o f language . Ye t thei r clai m tha t the y follo w lan -
guage doe s no t generat e an y effectua l constraints . Dworkin' s theor y merel y 
furnishes a  language fo r Thomas' s self-righteousness . 

When*s an  Old  Rule  New? 

A fina l goo d exampl e o f th e unbindingnes s o f lega l rule s i s th e harshl y 
criticized decisio n o f Teague  v.  Lane} 9 Th e Teague  rul e hold s tha t a  perso n 
applying fo r habea s corpu s relie f mus t d o s o o n th e basi s o f th e la w a t th e 
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time o f he r trial . I f the basi s fo r th e petitio n i s a  "ne w rule"—on e tha t aros e 
after a  petitioner' s convictio n an d sentencing—th e petitioner' s challeng e 
will fail . 

The Court , i n Teague,  ha s se t itsel f a  rang e o f wonderfu l tasks . First , th e 
Court mus t decid e wha t th e rul e a t th e tim e o f th e tria l was . The n i t mus t 
decide whethe r a  clai m asserte d b y a  petitione r ca n b e sai d t o b e base d o n 
the la w a s i t wa s a t th e tim e o f th e trial , o r whethe r i t i s instea d base d o n a 
"new" rule—whic h i s i n tur n t o b e distinguishe d fro m a  mer e extensio n o f 
an ol d rule . Finally , th e Cour t mus t determin e whether , eve n i f its ow n vie w 
of what th e ol d rul e wa s i s different fro m th e version o f the ol d rul e enforce d 
by th e lowe r court , tha t lowe r cour t conclusio n ough t nevertheles s t o b e 
respected a s within th e reasonabl e rang e o f interpretation o f the ol d law . 

It shoul d com e a s n o surpris e tha t Thoma s an d hi s colleague s hav e bee n 
able t o pursu e a n untrammele d counterprogressiv e agend a wit h Teagues 
rhetoric. I n Gilmore  v.  Taylor 10 a  petitione r wh o ha d bee n convicte d o f 
murder sough t th e benefi t o f a  rul e establishe d i n a  cas e calle d Falconer  v. 
Lane.11 Tha t rul e require d tha t a  jur y expressl y b e tol d tha t i t coul d no t 
return a  murder convictio n i f it found tha t th e defendan t possesse d a  mitigat -
ing menta l state . Th e jur y instructio n unde r whic h Taylo r wa s convicte d 
clearly di d no t mee t thi s standar d an d wa s therefore , b y thi s standard , 
unconstitutional. Bu t th e Falconer  case, establishin g thi s standard , wa s de -
cided afte r Gilmore' s convictio n an d sentencin g (thoug h whil e hi s appea l 
was pending) . Th e questio n wa s therefor e whethe r th e Falconer  rule , o n 
which Taylo r sough t t o rely , wa s "new " o r not . I f i t wa s new , Taylor' s 
attempted relianc e woul d fail . 

The Falconer  case announce d itsel f a s relyin g o n th e Suprem e Cour t cas e 
of Cupp  v.  Naughten 11 a  cas e tha t clearl y precede d Gilmore' s ow n an d s o 
might see m a n ol d rule , no t new . Th e Cour t thu s ha d t o decid e whethe r 
Falconer was "compelled " b y th e previou s cas e o f Cupp  or was , rather , a  ne w 
rule. Th e distric t cour t hel d tha t Falconer  was new , no t compelle d b y Cupp. 
The Cour t o f Appeal s reversed , concludin g tha t Falconer  was actuall y old , 
not new . Ye t th e Cour t o f Appeals di d no t agre e tha t Falconer  was compelle d 
by Cupp,  since Cupp  was "to o general " t o hav e compelle d th e Falconer  result. 
Rather, th e Cour t o f Appeal s foun d tha t Falconer  was compelle d b y entirel y 
different ol d cases : Boyde v.  California  an d Connecticut  v.JohnsonP 

The Suprem e Cour t the n trie d it s hand . Rehnquist , writin g fo r Thomas , 
Scalia, an d Kennedy , agree d wit h th e Cour t o f Appeal s tha t Cupp  was a n 
"unlikely progenitor " o f th e Falconer  rule. Di d Rehnquis t an d Thoma s the n 
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agree wit h th e Cour t o f Appeal s tha t th e Boyd  an d Johnson case s compelle d 
the result ? Nope . Th e Cour t o f Appeals , too , ha d gon e astray . Th e case s i t 
cited di d no t compe l th e Falconer rule. Falconer was clearl y ne w an d compelle d 
by non e o f the thre e case s tha t tw o court s belo w hel d compelle d th e result . 

The dissenter s sensibl y avoide d unbindin g wranglin g ove r whethe r Fal-
coner was reall y a  ne w rule . Instead , the y sai d tha t eve n assuming , fo r th e 
sake o f argument , tha t th e rul e wa s new , i t wa s nevertheles s withi n a n 
exception t o th e Teague  rule . Unde r Teague  th e petitione r ma y hav e th e 
benefit eve n o f a  ne w rule , i f th e rul e i s o f a  specia l sort : i f i t eithe r 
decriminalizes a  clas s o f conduc t o r i s a  "watershe d rul e o f crimina l proce -
dure implicatin g th e fundamenta l accurac y an d fairnes s o f th e crimina l pro -
ceeding." Th e dissenter s conclude d tha t Taylor' s cas e wa s withi n th e secon d 
exception. 

This exceptio n clearl y lack s tha t crisp , binding bite that lega l rule s ar e sup -
posed t o have . I n rejectin g thi s exceptio n Thoma s an d Rehnquis t simpl y an -
nounced tha t misleadin g jur y instruction s wer e no t withi n th e smal l cor e o f 
cases tha t wer e withi n th e exception . The y simpl y asserte d tha t th e exceptio n 
is a narrow one . Yet, thei r assertio n i s not th e resul t o f the inne r natur e o f th e 
rule. I t follows fro m nothin g othe r than thei r ideologica l preconceptions . 

The dissenters , Blackmu n an d Stevens , rea d th e exceptio n a s clearl y 
applicable an d lai d ou t cogen t reason s wh y i t wa s s o applicable . Ye t thei r 
opinion ultimatel y als o hinge d no t o n th e inheren t inne r natur e o f th e rul e 
but, rather , o n thei r ow n ideologica l conclusio n tha t "th e principl e tha t 
[Taylor] assert s i s a  fundamenta l one. " Th e questio n o f wha t i s "fundamen -
tal" an d wha t i s no t i s patentl y a  matte r o f straightforwar d mora l reasonin g 
and ideology . That  process—no t th e competen t divinatio n o f a  thin g calle d 
law—is wha t i s unfoldin g i n thi s decision , a s th e followin g battl e confirms . 
Thomas an d Rehnquis t lea d of f wit h thi s offering : 

Justice BLACKMU N i n dissen t woul d elevat e th e instructiona l defec t containe d i n 
the Illinoi s patter n jur y instruction s o n murde r an d voluntar y manslaughte r no t 
merely t o th e leve l o f a  federa l constitutiona l violation , bu t t o on e tha t i s so funda -
mental a s t o com e withi n Teagues  secon d exception . H e reache s thi s resul t b y 
combining several differen t constitutiona l principles—th e prohibition agains t ex post 
facto laws , the right to a fair trial, and the right to remain silent—into a n unrecogniz-
able constitutional stew . 

Thomas an d Rehnquis t her e adop t th e postur e tha t thei r ideologica l 
notion o f th e tru e natur e o f th e rul e i s th e onl y possibl e one . Th e dissenter s 
join battl e wit h th e followin g offering : 



JUSTICE T H O M A S ' S SIN S 13 7 

The Court' s [commen t last-cited ] . . . adde d b y TH E CHIE F JUSTIC E afte r th e 
dissenting opinion circulated , hardly deserves acknowledgment , le t alone comment . I 
had though t tha t thi s was  a  cour t o f justic e an d tha t a  crimina l defendan t i n thi s 
country coul d expec t t o receiv e a  genuine analysi s o f the constitutiona l issue s i n hi s 
case rathe r tha n th e conclusor y rhetori c wit h whic h Kevi n Taylo r i s her e treated . I 
adhere to my derided "constitutiona l stew. " 

On th e mos t auster e an d magisteria l judicia l tribuna l i n th e country , 
controversial "legal " decision s ar e generall y littl e mor e tha n over t clashe s 
over question s o f value . Blackmu n an d Steven s los t th e Taylor  cas e no t 
because the y parse d a  lega l proble m incorrectl y bu t simpl y becaus e the y 
were outnumbere d b y ideologica l opponents . 

Thomas Choosing  Cases —and Choosing  Sides 

Every day , everywhere , peopl e i n communit y organizations , o r o n cit y 
councils, boards o f directors, and council s o f elders se t agendas . They discus s 
the thing s the y thin k ar e importan t o r requir e urgen t action ; the y ignor e 
other stuff . The y fac e u p t o th e scarcit y o f time an d resources . The Suprem e 
Court o f th e Unite d State s doe s thi s too , mostl y throug h a  devic e calle d 
certiorari. The othe r wa y t o ge t a  case befor e th e Cour t i s by th e "obligator y 
appeal" jurisdictio n whereunde r th e Cour t theoreticall y ha s n o choic e bu t t o 
take th e case . Bu t court s generally , an d th e Suprem e Cour t i n particular , 
never reall y hav e n o choic e an d i t i s entirel y uncontroversia l tha t th e onl y 
meaningful pat h t o Suprem e Cour t revie w o f federal an d stat e cour t decision s 
is certiorari . I f th e Cour t agree s t o hea r a  case , i t grant s certiorari ; i f i t 
refuses, certiorar i i s denied . Th e denia l o f certiorar i i s not , i n theory , a n 
endorsement o f the lowe r court' s decision . Yet , la w happens . I f the Suprem e 
Court decline s t o review—potentiall y t o disturb—th e lowe r court' s deter -
mination, tha t lowe r judge' s wor d i s final  an d settle s wha t "law " i s fo r th e 
parties i n tha t cas e and , possibly , fo r futur e partie s wit h analogou s disputes . 

Supreme Cour t certiorar i decision s ar e thu s a  ver y importan t par t o f it s 
law-making function . Th e maneuverin g tha t surround s th e grantin g o r denia l 
of certiorar i i n th e thousand s o f case s th e Cour t migh t possibl y hea r i s 
probably a t leas t a s importan t a s th e coalitio n buildin g tha t occur s i n th e 
much smalle r numbe r o f case s th e Cour t actuall y review s ever y year . I f i t is , 
for instance , clea r tha t th e presidin g member s o f th e Cour t ar e likel y t o 
overturn o r restrictivel y interpre t Roe  v.  Wade  i f a relevan t cas e come s befor e 
the Court , a  prochoic e justice' s bes t optio n ma y b e t o preven t suc h a  cas e 
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from reachin g th e Court' s docket . I f sh e ca n persuad e thre e othe r member s 
to g o along , th e dange r o f overturnin g Roe  migh t b e averted . Conversely , 
when Thoma s vote d agains t th e Court' s dissentin g conservative s an d instea d 
joined th e Court' s centris t majorit y t o den y certiorar i i n th e 199 2 Gua m 
abortion case , i t wa s apparentl y t o avoi d wha t h e sa w a s a  likel y reaffirma -
tion o f Roe  (afte r th e majorit y uphel d Roe  i n Casey,  Thomas kne w ho w th e 
vote o n th e merit s woul d go). 24 

In thi s way , battle s ove r certiorar i resembl e congressiona l filibusters. 
Whereas i t take s fifty  vote s t o carr y th e Senate , onl y fort y ar e neede d t o 
maintain a  filibuster.  Similarly , i t takes five  votes t o carr y th e Suprem e Cour t 
but onl y fou r t o den y certiorari . Moreover , jus t a s a  Senat e filibuster  ca n 
alter substantiv e outcome s b y allowin g tim e fo r politica l coalition s t o shif t o r 
for scandal s t o break , th e Court' s denia l o f certiorar i ca n allo w tim e fo r a 
shift o f Cour t personne l (Thurgoo d Marshal l out , Clarenc e Thoma s in ) tha t 
might significantl y alte r th e outcom e o f a  case . 

Like othe r "legal " questions , certiorar i i s "governed " b y a  rule—i n thi s 
case, Suprem e Cour t Rul e 10. 1 (henceforth , Rul e Te n Poin t One) . Onc e thi s 
rule i s unveiled , member s o f communit y organizations , cit y councils , board s 
of directors , council s o f elders , comfortable wit h th e straightforwar d agenda -
setting exercis e previousl y described , wil l b e tempte d t o ru n fo r cover . Rul e 
Ten Poin t On e seem s beyon d th e layperson' s competence . Th e trut h is , i t 
seems, reall y t o b e foun d i n a  remot e tex t calle d th e United  States  Code, 
Annotated. Bu t wait . I t turn s ou t tha t Rul e Ten Poin t On e say s certiorar i i s " a 
matter o f judicia l discretion , an d wil l b e grante d onl y whe n ther e ar e specia l 
and importan t reason s therefore. " The n follow s a  lis t o f three consideration s 
(conflicts amon g federa l court s o f appeals ; conflict s amon g states ' highes t 
courts; issu e o f suc h importanc e tha t th e Suprem e Cour t ough t t o spea k o n 
it) that , "whil e neithe r controllin g no r full y measurin g th e Court' s discretion , 
indicate th e characte r o f reason s tha t wil l b e considered. " Thi s i s hardl y th e 
crisp, clear , bindin g guidanc e tha t intimidate d layperson s imagin e Rul e Te n 
Point On e t o provide . I t turn s ou t that , b y law , discretio n i s th e hear t o f 
certiorari. The Court , lik e the res t o f us, just doe s wha t seem s t o nee d doing . 

The certiorar i applicatio n o f Haitian Refugee  Center, Inc. v. James Baker,  III 15 

arose becaus e peopl e fleeing  tyrann y i n smal l boat s inconvenientl y heade d 
for America' s shores . The Bus h administratio n argue d tha t th e refugee s wer e 
faking i t an d decide d t o sen d the m back . A  dazzlin g lega l battl e ensue d o n 
two fronts—on e i n Florida , th e othe r i n Ne w York . Th e Suprem e Cour t 
refused t o hea r th e Florid a case ; i t too k th e Ne w Yor k cas e an d reache d a 
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result deferentia l t o Presiden t Clinto n (who , abandonin g campaig n pledges , 
cloned Bush' s polic y an d lega l arguments) . Heate d dissent s an d conflictin g 
decisions proliferated . Th e federa l cour t o f appeal s i n th e Ne w Yor k cas e 
expressly disagree d wit h th e federa l cour t o f appeal s i n th e Florid a cas e an d 
openly hope d tha t thi s woul d mak e th e Suprem e Cour t se e fi t t o gran t 
certiorari i n th e Ne w Yor k cas e i n contras t t o it s denia l o f certiorar i i n th e 
Florida case. 26 

In denyin g th e Baker  certiorar i applicatio n (th e Florid a case) , Justic e 
Thomas announce d tha t "unde r th e standard s thi s cour t ha s traditionall y 
employed, cf . S . Ct . Rul e 10-1 , the petitio n shoul d b e denied. " An d fa r fro m 
expressing indifferenc e t o th e pligh t o f th e Haitians , Thoma s declare d tha t 
he wa s "deepl y concerned " abou t th e treatmen t allegedl y suffere d b y th e 
returnees. Thomas' s state d reaso n fo r denyin g th e Haitian s relie f wa s no t 
that h e didn' t care , but tha t h e was boun d b y somethin g calle d law . 

Yet o f al l th e rule s tha t migh t conceivabl y b e sai d t o bin d a  judge , Rul e 
Ten Poin t One , expressl y preservin g th e judge' s discretion , i s a n unlikel y 
candidate. Justic e Blackmun , dissenting , experience d n o suc h constraint . 
What wen t o n her e becam e clea r a s Thoma s provide d a  second , differen t 
legal rational e fo r hi s denia l o f certiorari . He wrot e tha t despit e hi s own dee p 
concern fo r Haitia n well-being , "thi s matte r mus t b e addresse d b y th e politi -
cal branches , fo r ou r rol e i s limite d t o question s o f law. " Thi s i s th e "politi -
cal-question" doctrine , th e argumen t tha t th e Suprem e Court , an d court s i n 
general, ough t t o esche w issue s tha t ar e bette r decide d b y th e nonjudicia l 
branches an d instea d confin e themselve s t o question s o f law. This doctrin e i s 
extremely controversia l an d widel y discusse d i n th e lega l community . I t ha s 
been widel y criticized , eve n ridiculed , fo r restin g o n a  mythica l separatio n o f 
politics fro m law . Agains t a  backdro p o f suc h academi c an d professiona l 
controversy, th e political-questio n doctrin e is , withi n th e lega l community , 
hardly th e typ e o f lega l principl e tha t command s unthinkin g allegiance . I f 
the doctrin e i s employed i n th e foreig n relation s context , i t i s employed wit h 
an awarenes s o f it s tendenc y t o exal t executiv e prerogativ e abov e competin g 
values (suc h a s th e well-bein g o f Haitia n refugees) . Thomas' s resor t t o th e 
doctrine is , thus, no t drive n b y impartia l lega l analysis , by a  constraint calle d 
law, o r b y concer n fo r th e Haitians . Th e conflictin g valu e o f executiv e 
prerogative i s th e onl y persuasiv e explanatio n o f th e case . Th e parado x i s 
now clear : Ho w i s Thomas' s deferenc e t o th e executiv e branch , t o Georg e 
Bush, consisten t wit h hi s expresse d concer n fo r th e Haitians ? 

The ver y existenc e o f Justice Blackmun' s dissen t i s significant i n assessin g 
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Thomas's decision . Eve n o n th e unlikel y assumptio n tha t Thomas' s resor t t o 
Rule Te n Poin t One , an d hi s invocatio n o f th e political-questio n doctrine , 
were th e resul t o f hi s bes t effort s t o find a  lega l argumen t tha t woul d hel p 
the Haitians , wh y didn' t h e simply , havin g faile d t o find  goo d arguments , 
sign o n t o Blackmun' s dissent ? Blackmun' s dissen t i s hardl y outrageous , 
incompetent, o r bizarre . Indeed , th e lega l communit y woul d probabl y b e 
more surprise d b y Thomas' s failur e t o se e ho w closel y th e Haitia n refuge e 
case matche d th e relevan t criteri a i n certiorar i cases—th e criteri a o f diver -
gent federa l decision s i n lowe r courts . Thus , whateve r reason s Thoma s ha s 
for rebuffin g th e Haitians , h e doe s no t hav e th e excus e tha t la w force d hi m 
to d o it . The straightforwardnes s o f the issu e a t stak e i s very clea r i n Justic e 
Blackmun's dissent : 

A quick glance at this Court's docke t reveals not only that we have room to consider 
these issues , but tha t they are at least as significant a s any we have chosen to review 
today. I f indeed th e Haitian s ar e to be returned t o an uncertain futur e i n their strife -
torn homeland , tha t rulin g shoul d com e from thi s Court , afte r ful l an d fai r consider -
ation of the merits of their claims. 

The presenc e o f suc h dissentin g opinion s wil l b e a  recurrin g proble m fo r 
Thomas a s thi s surve y o f hi s decisionmakin g continues . Whereve r ther e i s a 
dissent tha t woul d avoi d a  resul t h e laments , an d h e ye t fail s t o vot e wit h 
that dissent , h e wil l find  i t difficul t t o explai n hi s judicia l decisionmakin g i n 
terms tha t kee p hi m aboar d th e progressiv e projec t o f whic h h e want s t o 
be part . 

In th e subsequen t cas e o f Chris  Sale  v.  Haitian Centers  Council?1 th e Cour t 
granted certiorar i becaus e o f th e sudde n "manifes t importanc e o f th e case " 
and frontall y face d th e political-questio n doctrine . Th e Cour t overturne d th e 
New Yor k federa l court' s decisio n i n favo r o f th e Haitians . Th e "legal " 
questions a t issu e wer e n o mor e bindin g tha n suc h language-parsin g exer -
cises eve r are . Th e detail s o f th e Court' s analysi s revolve d aroun d variou s 
questions o f statutory , treaty , an d case-la w interpretation . Ther e wa s a 
tremendous variet y o f opinion , a t ever y level , amon g th e court s tha t spok e 
on thes e issue s (distric t cour t reverse d i n par t b y circui t court , itsel f reverse d 
by Suprem e Court) . T o pars e thos e issue s woul d b e t o repla y th e earlie r 
discussion o f whethe r lega l languag e bind s judges . I n thi s setting , al l tha t 
separated th e Suprem e Court' s vie w o f "the " la w fro m th e contrar y vie w 
reached b y competen t lowe r court s wa s th e Suprem e Court' s relativ e indul -
gence o f claim s o f executiv e prerogative . Thoma s an d a  majorit y o f th e 
current member s o f the Suprem e Cour t too k side s i n a  controversia l politica l 
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argument ove r th e scop e o f executiv e power . An d despit e Thomas' s clai m 
that h e ha d someho w she d ideologica l baggag e upo n becomin g a  judge , h e 
has lon g believe d tha t th e executiv e shoul d exercis e increase d powe r i n 
foreign affair s an d beyond . I n 1988 , whe n Thoma s wa s stil l a t th e EEOC , 
his speeche s argue d tha t Congres s exercise d "littl e deliberatio n an d eve n les s 
wisdom" i n it s affairs , an d h e lamente d tha t "i n man y area s o f publi c 
policy, includin g foreig n policy-making , member s o f Congres s ca n thwar t o r 
substitute thei r wil l fo r tha t o f th e executive. " I n 1988 , a Thomas articl e als o 
castigated th e Suprem e Cour t fo r pursuin g a  "voodo o jurisprudence " tha t 
had give n th e Cour t inordinat e powe r "ove r th e las t 5 0 o r s o years. " Onl y 
Oliver North, i n Thomas' s view , ha d stayed  within  constitutiona l bounds . I n 
the aftermat h o f th e 198 7 Iran-Contr a Senat e hearings , Thoma s suggeste d 
that North' s attac k o n th e Senat e ha d furthere d th e caus e o f "limite d 

„ T O 

government. 
Such dizzyin g stuf f wa s als o a t wor k i n Chris  Sales.  Presiden t Bush' s 

executive order , a  centra l sourc e o f th e allege d lega l authorit y t o sen d 
Haitians home , specificall y state d tha t i t wa s "intende d onl y t o improv e th e 
internal managemen t o f th e Executiv e Branch. " Ye t th e Cour t wen t ou t o f 
its wa y t o confe r upo n thi s housekeepin g measur e th e controversia l an d 
arguably nonexisten t plenar y authorit y tha t som e sa y th e executiv e ha s i n 
foreign affairs . Justic e Blackmun , dissente r o n th e certiorar i questio n i n Baker, 
was agai n unsettled : "Wha t i s extraordinary i n thi s cas e i s that th e executive , 
in disregar d o f th e law , woul d tak e t o th e sea s t o intercep t fleeing  refugee s 
and forc e the m bac k t o thei r persecutors—an d tha t th e Cour t woul d strai n 
to sanctio n tha t conduct. " 

Conversely, th e majority , includin g Thomas , foun d itsel f "bound " b y la w 
and unabl e t o respon d t o what the y concede d wa s a  compelling huma n crisis . 
As i n Thomas' s opinio n i n th e Baker  certiorar i decision , th e majorit y her e 
was bot h deepl y concerne d an d ostensibl y unabl e t o help . Yet thei r failur e t o 
help was , whateve r th e reason , no t dictate d b y a  thin g calle d law . Justic e 
Blackmun pointe d ou t tha t a  lega l ba n o n returnin g th e Haitian s wa s "easil y 
applicable here , th e Court' s protestation s o f impotenc e an d regre t notwith -
standing." An d i t was , i n th e word s o f th e majorit y opinio n tha t Thoma s 
signed, a n "unconteste d findin g o f fact " tha t "sinc e th e militar y cou p hun -
dreds o f Haitian s hav e bee n killed , tortured , detaine d withou t a  warrant , o r 
subjected t o violenc e an d th e destructio n o f thei r propert y becaus e o f thei r 
political beliefs . Thousand s hav e bee n force d int o hiding. " 

Placing Thomas' s espouse d concer n fo r Haitia n well-bein g alongsid e hi s 
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voluntary elevatio n o f executiv e prerogative , i t i s eas y t o argu e tha t h e 
betrayed th e Haitians , choosin g executiv e privileg e ove r Haitia n welfare . Bu t 
this temptin g accusatio n o f treacher y i s unnecessar y fo r a  devastatin g mora l 
critique. Eve n i f on e decline s t o questio n Thomas' s goo d faith , th e conclu -
sion ca n hardl y b e les s scathing . On e mus t the n believ e tha t Thoma s reall y 
mistook th e controversia l "political-question " doctrin e fo r settle d law , bind -
ing o n him , i n a  cas e wher e th e presiden t announce d th e dispute d measur e 
as a  housekeeping regulation , not  one o f foreign affairs , an d wher e ther e wa s 
a powerfu l dissent . Whethe r unde r th e rubri c o f betrayal o r o f incompetence , 
Thomas i s morally culpable . 

Reapportionment 

Having rejecte d th e hopelessl y politica l subjec t o f refuge e rights , Justic e 
Thomas turne d t o the wholly apolitica l tas k o f invalidating electora l districts . 
The Suprem e Court , i n Baker  v.  Can,  lon g ag o rejecte d argument s tha t 
redistricting raise s nonjusticiabl e politica l questions . Th e Cour t review s 
these issue s unde r th e mandat e an d th e framewor k establishe d b y th e Votin g 
Rights Ac t o f 196 5 (a s amende d i n 1982) . Thes e apportionmen t case s rais e 
complex issues wit h n o simpl e answers . Racia l politic s (white s versu s blacks ) 
has interacte d wit h part y politic s (Republican s versu s Democrats) , creatin g 
unholy alliance s an d unsettlin g eve n th e mos t agil e analyses . 

On Jun e 28 , 1993 , Justice O'Connor , writin g fo r Thoma s an d th e majorit y 
in th e controversia l Nort h Carolin a apportionmen t cas e o f Shaw  v.  Reno, 19 

concluded tha t "racia l gerrymanderin g [sic],  even fo r remedia l purposes , ma y 
balkanize u s int o competin g racia l factions. " Th e redistrictin g pla n i n Shaw 
had, a s note d i n the dissent , place d black Nort h Carolinia n representative s i n 
Congress fo r th e firs t tim e sinc e Reconstruction . I n tha t setting , Thomas' s 
unprecedented discovery (followin g O'Connor ) o f equal-protectio n obstacle s 
to th e pla n wa s particularl y striking . Th e Cour t foun d tha t fiv e whit e Nort h 
Carolina voter s wh o allege d a  constitutiona l righ t t o participat e i n a  color -
blind electora l proces s ha d state d a  cognizable equal-protectio n clai m becaus e 
the challenge d distric t wa s "s o extremel y irregula r o n it s fac e tha t i t ratio -
nally ca n b e viewe d onl y a s a n effor t t o segregat e th e race s fo r th e purpos e 
of voting , withou t regar d fo r traditiona l districtin g principle s an d withou t 
sufficiently compellin g justification. " 

The dissenter s emphasize d th e novelt y o f thi s equal-protectio n claim . 
O'Connor an d Thoma s wer e i n n o credibl e positio n t o den y tha t th e clai m 
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was novel . Les s tha n fou r month s earlier , O'Conno r ha d wondere d alou d 
how a n equal-protectio n clai m migh t b e evaluated. 30 Thus , whateve r reason s 
Thomas ma y offe r fo r followin g O'Conno r i n he r analysi s o f th e Nort h 
Carolina case , he canno t clai m t o hav e bee n boun d b y law . Shaw v.  Reno was , 
in crucia l respects , a  cas e o f first  impression , wher e th e Cour t mus t wrestl e 
with issue s tha t hav e no t previousl y receive d significan t treatment . I n suc h 
cases th e judge' s abilit y t o d o wha t seem s bes t i s acknowledge d t o b e ver y 
broad. Moreover , i t coul d b e argue d (a s th e dissen t did ) tha t th e cas e wa s 
not a t al l one o f first  impression : tha t sinc e the Votin g Right s Ac t i s intende d 
to advanc e blac k politica l participation , th e Nort h Carolin a plan , furtherin g 
that aim , wa s valid . Ultimatel y Thomas' s "neutral " equal-protectio n objec -
tion t o th e pla n elevate d tw o cosmeti c claim s abov e a n actua l enhancemen t 
of blac k representatio n i n Congress . Thoma s endorse d O'Connor' s distast e 
for od d shape s o n electora l maps , a s wel l a s he r independen t distast e fo r rac e 
consciousness i n American life . 

Earlier case s invalidatin g boundarie s o f "uncout h shape " wer e motivate d 
by a  desir e t o preven t dilutio n o f Africa n America n voter s b y white-domi -
nated legislatures . They wer e no t drive n b y a n abstrac t aestheti c distast e fo r 
oddly shape d districts. 31 Fo r O'Connor , i n contrast , od d shap e becam e th e 
legal issue . Justice O'Conno r actuall y cite d th e Wall  Street  Journal's complain t 
that th e distric t resemble d a  "bu g splattere d o n a  windshield. " O'Conno r 
(Thomas concurring ) state d bluntl y tha t "reapportionmen t i s on e are a i n 
which appearance s d o matter. " I t wa s no w no t th e disenfranchisemen t o f 
blacks tha t mattered , bu t simpl y th e irregula r shap e o f the distric t itself . 

Thomas face s a n uphil l battl e i n showin g ho w th e elevatio n o f aesthetic s 
above politica l representatio n advance s th e progressiv e end s h e endorse s i n 
theory. Thomas' s probabl e explanatio n i s not har d t o imagine . While h e wa s 
at th e EEOC , Thoma s lamente d i n 198 8 that "man y o f the Court' s decision s 
in th e are a o f votin g right s hav e presuppose d tha t blacks , whites , Hispanic s 
and othe r ethni c group s wil l inevitabl y vot e i n blocs." 32 Consisten t wit h hi s 
pre-judicial ideology , an d notwithstandin g confirmation-hearin g assurance s 
that h e ha d she d suc h baggage , Thoma s agree d wit h O'Conno r tha t th e 
challenged distric t i n Shaw  woul d reinforc e 

the perceptio n tha t member s o f th e sam e racia l group—regardles s o f thei r age , 
education, economic status, or the community i n which they live—think alike , share 
the sam e politica l interests , an d wil l prefe r th e sam e candidate s a t th e polls . W e 
have rejected suc h perceptions elsewher e a s impermissible racia l stereotypes . [In the 
political context, by perpetuating such notions], a racial gerrymander [sic]  may exacer-
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bate th e ver y pattern s o f racia l bloc k votin g tha t majority-minorit y districtin g i s 
sometimes said to counteract. 

Thomas an d O'Conno r her e assum e tha t sharin g politica l interest s an d 
acting o n the m certainl y reflect s a  stereotyp e rathe r tha n th e truth . The y 
apparently assum e tha t choosin g amon g thre e o r fou r candidate s i n a n 
election i s a n exercis e i n nuance d self-expressio n rathe r tha n i n rough-and -
tumble self-preservation . "Racia l bloc k voting " itsel f suddenl y become s th e 
enemy. Ye t th e symmetrica l assumptio n tha t i f whit e bloc k votin g i s bad , 
black bloc k votin g i s als o bad , ignore s bot h America' s histor y an d th e 
remedial purpos e o f the Votin g Right s Act . I t i s what Stanle y Fis h ha s calle d 
a simplisti c "mora l algebra. " I f one consult s histor y rathe r tha n geometry , i t 
turns ou t tha t America n white s hav e no t bee n a  discrete an d insula r minorit y 
facing permanen t politica l irrelevanc e becaus e o f th e block-votin g pattern s 
of America' s blac k majority . Symmetrica l applicatio n o f th e Votin g Right s 
Act, t o white s an d black s alike , make s a s muc h sens e a s inflictin g crimina l 
sanctions, symmetrically , o n th e mugge r an d th e mugged . 

Unhappy Truth 

Thomas think s tha t th e la w i n genera l an d th e Constitutio n i n particula r 
were no t intende d t o solv e al l o f society' s ills . Thi s ideolog y i s th e basi s o f 
Thomas's frequen t alliance s wit h Justice Antonin Scalia . In a  widely criticize d 
death-penalty cas e i n Januar y 1993 , Thoma s joine d Scalia' s vie w tha t i t i s 
simply a n "unhappy  truth  that  not  every  problem was  meant  to  be  solved by the 
United States  Constitution,  nor  can  be" 33. I n makin g thi s observatio n Scali a 
and Thoma s cite d a  la w revie w article , sarcasticall y entitle d "Ou r Perfec t 
Constitution," b y a  Boston Universit y la w professo r (henceforth , th e Bosto n 
Scholar) wh o belong s t o th e original-inten t schoo l o f constitutiona l interpre -
tation. Tha t articl e argue s tha t mos t constitutiona l scholar s unjustifiabl y 
stretch th e actua l "constitutiona l text " an d th e "structur e i t creates " beyon d 
all recognition , preferrin g t o giv e th e tru e tex t twiste d reading s consisten t 
with th e commentator' s mer e "principle s o f politica l morality. " Th e Bosto n 
Scholar urge s hi s audienc e t o discar d it s wishfu l perfectionis m an d instea d 
face th e fac t tha t Americ a jus t doe s no t afte r al l hav e a  perfec t Constitution . 
In a  concludin g sectio n entitle d "Ou r 'Imperfect ' Constitution " th e Bosto n 
Scholar assert s tha t "i n it s historica l setting , th e origina l documen t wa s 
remarkably democratic. " Thi s i s a  problematic assertio n give n widel y know n 
facts. Th e document , fa r fro m dismantlin g slavery , arrange d matter s o n th e 
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assumption o f it s continue d existence . I t thu s countenance d a  perverted , no t 
remarkably democratic , ide a o f representation . Clarenc e Thoma s himsel f 
concedes tha t th e origina l documen t "wa s tainte d b y a  deeply roote d histor y 
of prejudice." 34 

It is , then , hardl y overexactin g o r perfectionis t t o leav e th e litera l tex t o f 
the documen t behin d (assumin g th e impossible : tha t w e coul d agre e o n a 
shared interpretatio n o f it) . Original-inten t lawyer s indee d generall y conced e 
that th e documen t is , i n som e degree , a n evolvin g one . Fe w o f today' s 
originalists would , fo r instance , abolis h th e femal e franchise . Bu t th e Bosto n 
originalist put s a  differen t twis t o n suc h concessions . H e argue s tha t th e 
warts i n th e origina l documen t suppor t th e vie w tha t th e Constitutio n i s no t 
perfect i n th e sens e o f guaranteein g a  societ y consisten t wit h prevailin g 
conceptions o f justic e (then  or  now).  Th e Bostonia n ha s thu s sli d fro m th e 
truism tha t th e origina l tex t countenance d injustice , throug h th e tendentiou s 
observation tha t th e tex t was nevertheles s someho w a  remarkably democrati c 
document, t o th e conclusio n tha t th e origina l presenc e o f glarin g injustic e 
excuses today' s ow n glarin g injustices—o r a t leas t make s the m th e concer n 
of somethin g othe r tha n th e Constitution . H e continues : 

The constitutio n ha s very fe w idea s to contribut e t o th e socia l equality , privac y an d 
autonomy claim s no w presse d b y perfectionis t commentators . Th e ideolog y con -
tained in the constitution i s significantly les s embracing in scope than the ideology of 
the America n wa y o f lif e a t th e en d o f th e twentiet h century.  I t is , therefore , 
fundamentally wron g to believe that one can ascertain the meaning of the constitution 
by asking: "Is this what America stands for?" 35 

This i s a  lawyer' s versio n o f Julien Benda' s articl e o f faith : tha t inequalit y 
is an inevitabl e reality . I f inequity i s to g o away , i t i s to d o s o throug h som e 
other means . Ye t thi s trut h abou t th e Constitutio n i s no t objective . I t i s 
ideological, an d th e Bosto n Schola r concede s a s much : "T o b e sure , th e 
Constitution embodie s a n ideology , bu t i t i s a  limited one. " 

The questio n o f whether th e Constitutio n countenance s wha t w e agre e t o 
be seriou s injustic e canno t b e solve d b y investigation , o r by simpl e assertion s 
that th e documen t someho w "contains " Toug h ideology . Th e questio n i s 
solved, rather , whe n w e choos e values . Thomas' s commitment s t o racia l 
(and other ) justic e woul d sugges t that , al l thing s bein g equal , h e ough t t o 
endorse th e ideolog y tha t advance s thos e commitments . Ye t Thomas' s judi -
cial decisionmakin g instea d reflect s th e hostil e antiprogressiv e truth s o f th e 
Boston Scholar . 

Thomas i s foreve r objectin g t o th e us e o f the Constitutio n t o "transform " 
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the court s int o board s o f supervisor s o f variou s sorts . I n Doggett  v.  United 
States, h e objecte d t o "turnin g th e court s int o board s o f la w enforcemen t 
supervision." I n Georgia  v. McCollum,  Thoma s objecte d t o th e "us e o f th e 
constitution t o regulat e peremptor y challenges " i n crimina l cases . I n Riggins 
v. Nevada, h e wrot e tha t i f a criminal defendan t wa s force d t o take medicatio n 
against hi s will , tha t wa s a  matte r fo r som e civi l o r othe r proceeding ; i t 
neither raise d constitutiona l issue s no r invalidate d th e defendant' s conviction . 
In Wright  v.  West,  Thoma s argue d fo r deferentia l revie w o f stat e cour t 
determinations. I n Hudson  v.  McMillian,  h e proteste d th e "pervasiv e view " 
that th e Constitutio n addresse s al l ills . More o f the sam e i n Helling v.  McKin-
ney}6 And , despit e hi s clai m that , a s a  judge, h e ha d someho w strippe d awa y 
the baggag e o f ideology , Thomas' s vie w i n thes e case s predate s hi s becom -
ing a  judge . Whil e a t th e EEO C Thoma s objected , i n 1988 , tha t "th e 
Supreme Cour t ha s use d [th e Constitution ] t o mak e itsel f the nationa l schoo l 
board, parol e board , healt h commissio n an d election s commission , amon g 
other titles." 37 

Thomas, o n an d of f th e Suprem e Court , ha s los t sigh t o f (o r ignored ) th e 
possibility that , a s a  Suprem e Cour t justic e o r a s chie f EEO C administrator , 
he i s no t merel y dispensin g parenta l platitudes . I t i s hi s jo b t o pronounc e o n 
whether it is , a s th e Bosto n Schola r urges , fundamentall y wron g t o ascertai n 
the meanin g o f the Constitutio n b y asking , I s thi s wha t Americ a stand s for ? 
Moreover, th e Bosto n Scholar' s vie w is , i t turns out , no t widel y hel d amon g 
legal scholars . The Bostonia n openl y rail s agains t th e lega l academi c consen -
sus. Origina l inten t is , i t turn s out , a n eccentri c constitutiona l theor y nowa -
days. Ye t Thoma s an d Scali a presen t i t a s trut h i n actua l Suprem e Cour t 
cases, wherein lif e i s often literall y a t stake . 

This i s a n importan t poin t because , althoug h h e frequentl y vote s wit h th e 
Court's conservativ e wing , Thomas' s allegianc e t o racia l justic e put s a n 
unusual spi n o n hi s adherenc e t o origina l intent . I f th e unhapp y trut h o f 
original inten t i s not objectiv e truth—indeed , no t eve n conventiona l wisdo m 
within th e lega l community—Thoma s ha s a  problem . H e face s a n uphil l 
battle explainin g hi s vigorou s allegianc e t o a  beleaguere d constitutiona l 
theory. Eithe r th e unpopula r theor y o f origina l inten t represent s objectiv e 
truth tha t Thomas jus t literall y canno t avoid , o r Thomas ha s been dupe d int o 
thinking i t does. If Thomas believe s origina l inten t represent s objectiv e truth , 
he ha s droppe d th e bal l b y failin g t o exploi t th e progressiv e possibilitie s 
opened u p b y contemporar y skepticis m abou t claim s o f objectiv e truth . I f 
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Thomas ha s bee n dupe d int o thi s belief , h e ha s droppe d th e bal l i n a n eve n 
more obviou s sense . 

If, conversely , Thoma s know s tha t origina l inten t i s no t objectiv e truth , 
and h e ha s no t simpl y bee n duped , the n h e mus t thin k tha t th e outcome s 
generated b y hi s chose n theor y o f origina l inten t ar e themselve s a  benefit . 
However, neithe r Thoma s no r Scali a no r thei r Bosto n Schola r eve n hazar d 
the vie w tha t origina l inten t generate s preferable  polic y outcomes . The y 
concede exactl y th e opposite . Origina l inten t an d th e imperfec t Constitutio n 
are, i n thei r ow n words , unhappy  truths.  They'd lov e t o help . Just can't . Hand s 
tied. B y "law. " 

Muddled Partisanship 

Thomas's tie d hand s ar e problemati c becaus e ofte n h e i s clearl y attemptin g 
to pursu e som e versio n o f racia l justice . H e goe s wron g i n way s tha t ar e 
more comple x tha n woul d flow  fro m a  single-minded an d consisten t hostilit y 
to Africa n America . Th e case s groupe d i n thi s sectio n wil l addres s Thomas' s 
halting attempt s t o pursu e th e aim s o f racia l justic e withi n th e ideologica l 
binds wit h whic h h e fetter s himself . 

Most sensationa l i s th e Arya n Brotherhoo d case , Dawson  v.  Delaware?* 
There th e Court , le d b y Chie f Justic e Rehnquist , forbad e admittin g int o 
evidence, a t a  crimina l trial , a  stipulatio n o f a  defendant' s membershi p i n a 
white racis t priso n gang . Rehnquis t hel d tha t th e stipulatio n wa s no t relevan t 
to th e defendant' s sentencin g an d shoul d hav e bee n exclude d fro m th e 
trial. Rehnquis t adopte d a  Firs t Amendmen t argument— a novelt y i n thi s 
context—and hel d tha t a s th e stipulatio n merel y disclose d abstrac t beliefs , i t 
was no t relevan t t o crimina l sentencin g sinc e sentencin g wa s properl y con -
fined t o th e defendant' s conduct . Rehnquis t als o denie d tha t Arya n Brother -
hood membershi p wa s "ba d character " evidenc e i n it s own right . The Dawson 
majority's decisio n give s ne w forc e t o th e vie w tha t th e Firs t Amendmen t 
has toda y becom e th e Firs t Refug e o f Scoundrels . 

Thomas dissented . First , h e argue d tha t sinc e juror s don' t "leav e thei r 
knowledge o f th e rea l worl d behin d them, " the y ca n themselve s weig h th e 
importance o f Aryan Brotherhoo d affiliations—a t leas t a s easil y a s the y ca n 
weigh th e mor e charmin g affiliation s (famil y ties , etc. ) tha t th e defendan t 
had adduce d t o mitigat e hi s sentence . Second , Thoma s challenge d th e cor e 
idea o f Rehnquist's nove l free-speec h argument . Thoma s argue d tha t abstrac t 
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beliefs themselve s coul d b e relevan t t o th e characte r inquir y i n sentencin g 
decisions; tha t racis t belief s themselve s wer e probativ e o f character ; tha t th e 
First Amendmen t ha d neve r previousl y bee n rea d t o limi t th e scop e o f th e 
character inquir y i n pena l sentencing ; an d tha t i t wa s strang e tha t th e Firs t 
Amendment shoul d suddenl y appl y wher e racis m wa s th e characte r evidenc e 
in question . (Scali a di d no t joi n Thomas' s dissen t bu t rathe r joine d Rehn -
quist's opinio n i n it s entirety. ) 

Underlying Thomas' s disagreemen t wit h Rehnquis t wa s th e chame -
leonlike manne r i n whic h free-speec h analysi s respond s t o th e individua l 
judge's vie w o f th e value s tha t ar e se t u p i n oppositio n t o th e Firs t Amend -
ment. Rehnquist , Thoma s implicitl y argued , jus t didn' t thin k racis t belief s i n 
themselves enoug h t o enhanc e a  criminal' s sentence . Thomas , placin g a 
higher valu e o n racia l justice , disagreed . Ye t whe n a  white youngste r burne d 
a cross , Kla n style , o n a  black family' s law n i n Minnesota , Thomas' s reckon -
ing o f the balanc e betwee n "fre e speech " 39 an d racis m changed . I n tha t case , 
RA.V. v.  City  of  St.  Paul/ 0 Minnesota' s highes t cour t ha d uphel d a  hate -
speech la w a s reflectin g tha t state' s aversio n t o message s "base d o n virulen t 
notions o f racia l supremacy. " An d th e Suprem e Court , Thoma s concurring , 
knocked i t down . 

Thomas's conclusio n i n RA.V.  doe s no t si t wel l wit h hi s argument s 
in Dawson.  I n Dawson,  wher e Rehnquis t require d conduct , no t mer e gan g 
membership, befor e "fre e speech " wa s overridden , Thoma s wa s mystified . 
In Dawson,  Thoma s though t i t absur d no t t o infe r illici t conduc t fro m gan g 
membership. Conversely , i n RA.V.  ther e wa s actua l an d over t conduct — 
cross burning—ye t th e gu y wh o burne d th e cros s escape d enhance d punish -
ment. I n Dawson,  Thoma s argue d tha t racis t ideolog y was , wors e tha n 
valueless, positivel y evil : i t wa s a  reaso n t o enhanc e a  criminal' s sentence . 
One might , then , thin k tha t Thoma s woul d agre e wit h Justic e Blackmu n i n 
RA.V., wh o sa w "n o Firs t Amendmen t value s tha t ar e compromise d b y a 
law tha t prohibit s hoodlum s fro m drivin g minoritie s ou t o f thei r home s b y 
burning crosse s o n thei r lawns , bu t [wh o saw ] grea t har m i n preventin g th e 
people o f Sain t Pau l fro m specificall y punishin g th e race-base d fighting 
words tha t s o prejudic e thei r community. " 

Actually, Thoma s too k th e opposit e view , tha t th e cros s burnin g wa s 
worthy o f constitutiona l protection , Thoma s agree d wit h Scalia' s argumen t 
that th e case s mentione d b y th e dissenters , i n suppor t o f th e Minnesot a 
statute, didn' t mea n wha t the y sai d (wer e no t "literall y true") . 

Conversely, th e Scali a opinio n was , i n th e dissentin g Justic e White' s 
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words, "a n arid , doctrinair e interpretatio n [tha t is ] mischievou s a t bes t an d 
will surel y confus e th e lowe r courts. " The Scali a opinion , joine d b y Thomas , 
"casts asid e long-establishe d Firs t Amendmen t doctrin e withou t th e benefi t 
of briefin g an d adopt s a n untrie d theory, " sai d Justic e White . Whateve r 
explanation Thoma s ma y hav e fo r hi s RA.  V.  concurrence , i t canno t b e tha t 
he wa s boun d b y law . An d a  reaso n fo r Thomas' s discrepan t behavio r i n 
Dawson a s compare d wit h hi s decisio n i n RA.  V.  i s no t difficul t t o uncover . 
The campaig n agains t "politica l correctness, " th e campaig n t o protec t rac e 
baiters, wa s no t a  facto r i n Dawson.  Thomas' s vie w i n Dawson  woul d hav e 
enhanced a  prisoner' s sentenc e an d s o woul d hav e straightforwardl y ac -
corded wit h law-and-orde r ideology . I n RA.V.,  ther e wa s a n additiona l 
issue: law-and-orde r concern s wer e complicate d b y concern s ove r whethe r 
to enabl e communitie s t o addres s th e harm s inflicte d b y rac e baiters . Thoma s 
thus face s anothe r uphil l battl e i n explainin g ho w joinin g th e anti-p.c . band -
wagon i n RA.V. advance d racia l justice . In contrast , i n a  subsequent cas e no t 
involving a  hate-speec h statute , bu t rathe r a  statut e enhancin g a  felon' s 
sentence i f h e o r sh e intentionall y selecte d a  victi m o n th e basi s o f race , 
Thomas ha d n o proble m votin g wit h a  unanimou s Cour t tha t th e penalt y 
enhancement wa s valid . I n thi s case , Wisconsin  v.  Mitchell* 1 Mitchell , th e 
defendant, wa s black . 

In summary , Thomas' s racial-justic e partisanshi p i n Dawson,  appearin g t o 
suggest tha t racia l animu s i s a  distinc t harm , quickl y becam e muddle d whe n 
subjected t o th e tension s o f th e anti-p.c . ideolog y i n RA.V. —then re -
emerged, ironically , t o th e detrimen t o f a  black crimina l defendan t i n Mitchell. 

A furthe r notabl e instanc e i n whic h Thoma s wa s responsibl e fo r signifi -
cant, bu t agai n disappointing , infusio n o f racial-justic e insigh t i n Suprem e 
Court deliberation s wa s th e cas e o f U.S.  v.  Fordice. 42 Ther e a  unanimou s 
Court hel d tha t merel y implementin g race-neutra l universit y standard s di d 
not necessaril y fulfil l a  state's dut y t o disestablish it s prior segregate d system , 
where th e origina l enactmen t o f thos e standard s wa s mean t t o discriminate . 
Mississippi's intransigenc e i n dismantlin g segregatio n wa s wel l documented , 
and wa s note d b y th e Court . Th e unanimou s decisio n o f th e Cour t i s 
therefore relativel y unsurprising . Eve n Justice Scalia , finding  i t impossibl e t o 
resist th e celebrator y rhetori c tha t fuel s th e cas e la w unde r Brown,  entere d a 
(tortured an d extremel y reluctant ) concurrin g opinion . 

Thomas's separat e concurrin g opinio n emphasize d th e race-consciou s 
point tha t th e goa l o f desegregate d educatio n wa s no t th e simpl e eliminatio n 
of al l observe d racia l imbalance , especiall y i f tha t woul d simpl y mea n th e 
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destruction o f blac k colleges . Scalia , i n contrast , speculate d tha t th e elimina -
tion o f thes e college s "ma y b e goo d socia l policy. " Wherea s Thoma s em -
braced suc h colleges , Scali a merel y note d tha t "th e presen t petitioner s . . . 
would no t agree " tha t eliminatio n o f thes e college s wa s a  goo d idea . Scali a 
was merel y intereste d i n defendin g th e ideologica l positio n tha t fe w thing s 
under th e su n ar e barre d b y th e "imperfect " Constitution—an d blac k col -
leges ar e no t amon g th e thing s barred . Th e contras t wit h Thomas' s affirma -
tive concer n fo r thes e college s illustrate s tha t Thoma s i s a  partisa n o f racia l 
justice. Yet , eve n here , Thomas droppe d th e ball . 

The issu e tha t non e o f the justice s face d squarel y i n Fordice, an d o n whic h 
Thomas droppe d th e ball , wa s whethe r ther e migh t b e a  constitutiona l 
obligation, give n Mississippi' s year s o f intransigence , t o provid e restitudonary 

fiinds t o Mississippi' s historicall y blac k institutions . Th e Court' s self-style d 
centrists migh t perhap s b e expecte d t o recoi l a t constitutionall y mandate d 
funding o f wha t the y woul d se e a s balkanize d highe r education . Thomas , 
part o f th e antibalkanizatio n crow d i n th e apportionmen t cases , momentaril y 
defected i n Fordice.  Thomas invoke d W . E . B . D u Bois' s clario n cal l t o 
"repudiate thi s unbearabl e assumptio n o f th e righ t t o kil l institution s unles s 
they confor m t o on e narro w standard. " On e wa y t o kil l institution s i s t o 
starve the m o f cas h an d stri p the m o f functions . Th e Cour t foun d tha t 
Mississippi ha d don e exactl y tha t b y manipulatin g th e teachin g an d re -
search function s (o r "missio n designations" ) allotte d t o th e variou s stat e 
institutions: 

The institutiona l missio n designation s adopte d i n 198 1 have a s their antecedent s th e 
policies enacted t o perpetuate racia l separation durin g the de jure segregated regime . 
. .  . The  inequalities  among the  institutions  largely  follow the  mission  designations,  and  the 
mission designations to some degree follow the  historical  racial assignments.^. .  The missio n 
designations ha d th e effec t o f maintainin g th e mor e limite d progra m scop e a t th e 
historically blac k universities . (Emphasi s added ) 

Yet remedia l fundin g t o rectif y th e deliberat e prio r deprivatio n o f blac k 
public an d privat e college s wa s no t eve n seriousl y o n th e Court' s agenda . 
The majorit y frame d th e issu e i n suc h a  wa y a s wholl y t o suppres s thi s 
important remedia l aspec t o f th e petitioner' s claim , the n icil y dismisse d it , 
implying tha t i t wa s a n instanc e o f specia l pleading : "I f w e understan d 
private petitioner s t o pres s u s t o orde r th e upgradin g o f [th e historicall y 
black colleges ] solel y s o tha t the y ma y b e publicly financed,  exclusivel y blac k 
enclaves b y privat e choice , we rejec t tha t request. " 

In sendin g th e cas e bac k t o th e lowe r cour t th e majorit y opinio n did , 
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however, leav e ope n th e questio n o f whethe r "a n increas e i n fundin g i s 
necessary t o achiev e a  ful l dismantlement " o f segregatio n unde r th e stan -
dards th e Cour t ha d outlined . Th e issu e o f whethe r a n enhance d fundin g 
claim coul d b e presse d unde r th e standar d o f "ful l dismantlement " thu s 
remained tantalizingl y ope n fo r th e tria l phas e o f the case . Thomas , fa r fro m 
prying thi s possibilit y furthe r ope n i n th e separat e concurrenc e h e too k th e 
trouble t o write , completel y droppe d th e ball . H e chos e t o addres s th e issu e 
of whethe r a  stat e i s constitutionall y require d t o maintai n it s blac k college s 
as such . An d Thomas' s answe r t o thi s questio n flows  inexorabl y fro m th e 
familiar unhapp y trut h abou t th e imperfec t Constitution : " A stat e i s no t 
constitutionally require d t o maintai n it s historicall y blac k institution s a s 
such." Clarenc e Thomas , Suprem e Cour t justice , include d i n hi s opinio n a 
passionate exhortation  that blac k college s no t b e eviscerated , bu t coul d find  n o 
way t o translat e thi s eloquenc e int o a  lega l command . Thomas' s lega l deci -
sion i s thu s littl e mor e tha n a n appea l t o th e empath y o f th e intransigen t 
Mississippi administrators . And empath y i s perhaps no t a  good legal-politica l 
strategy, especiall y i n Mississippi . 

Thus Thomas , her o o f th e blac k colleges , writin g a  separat e concurrin g 
opinion fo r thei r ostensibl e benefit , addressin g a n issu e tha t th e Court' s 
majority lef t vagu e an d though t shoul d b e "carefull y explore d o n remand, " 
succeeded i n conjurin g a  hostil e certainty : h e mad e i t loo k a s thoug h th e 
lower court , o n remand , coul d not  find a  constitutional obligatio n t o leav e th e 
black college s intact . Justic e White , b y hi s mor e vagu e an d cautiou s lan -
guage, ma y wel l hav e bee n gentl y steerin g th e reviewin g cour t i n th e 
opposite direction . Whit e lef t ope n th e possibilit y tha t th e lowe r court , afte r 
careful revie w o n remand , validl y coul d find  tha t closin g a  historicall y blac k 
college a s a  "solution " t o duplicativ e facilitie s woul d b e unconstitutiona l 
because o f th e undu e dislocatio n i t woul d caus e it s ostensibl e beneficiarie s 
(black student s an d faculty) . Thomas' s would-b e helpfu l concurrenc e actu -
ally clarified Justic e White's artfu l opinio n to  the detriment of the black college s 
on whos e behal f Thoma s wa s apparentl y move d t o write . Thoma s droppe d 
the bal l becaus e o f the unhapp y trut h tha t th e Constitutio n doe s no t solv e al l 
the ill s o f historically blac k colleges . 

Thomas's Pursuit  of  Fair  Death 

There i s mor e Toug h Justic e i n Thomas' s deat h penalt y jurisprudence . Civi l 
rights activist s hav e lon g favore d abolitio n o f the deat h penalty , arguin g tha t 
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it offend s humanitaria n principle s an d tha t th e U.S . deat h penalt y regim e i s 
not rational , i s raciall y skewed , an d i s therefor e unconstitutional . Th e lat e 
Justice Thurgoo d Marshal l consistentl y spok e fo r thi s vie w o n th e Court . I n 
1976, however , thre e judges—Justice s Stewart , Powell , an d Stevens—re -
jected th e vie w tha t state-impose d deat h i s inherentl y unconstitutional , an d 
the Court' s case s i n thi s are a continu e t o occasio n som e o f it s mos t bitte r 
dissents an d conflictin g opinions . 

In thi s setting—intens e controvers y ove r whethe r an d i n wha t circum -
stances th e Cour t wil l allo w deat h sentence s impose d b y state s t o proceed — 
Clarence Thoma s migh t hav e continue d Thurgoo d Marshall' s argumen t tha t 
death i s a n unconstitutiona l penalt y i n al l circumstances . Bu t Thomas' s vie w 
is different . Lik e Toug h Lov e lawye r Randal l Kennedy , Thoma s assumes , 
without argument , tha t th e deat h penalt y i s o f benefi t t o th e communitie s 
with whic h h e i s concerned . Alternatively , Thoma s simpl y assume s tha t th e 
question, I s deat h different ? i s settle d law , beyon d hi s powe r t o affect . 
Finally, Thoma s assume s that , eve n i f deat h i s someho w a n undul y onerou s 
or unjus t punishment , tha t doe s no t rende r i t unconstitutiona l since , unhap -
pily, ou r imperfec t Constitutio n countenance s injustice . 

Thomas's raciall y progressiv e concer n i s not t o abolis h deat h bu t t o mak e 
its implementatio n raciall y fair . Numerou s commentators , academics , judges , 
bar associations , public-interes t groups , civi l right s groups , an d congres -
sional committee s hav e becom e convince d tha t thi s i s a  futile course . I n earl y 
1994 Justic e Blackmun , wh o wa s amon g th e Suprem e Court' s upholder s o f 
the deat h regim e i n th e mid-1970s , conclude d tha t h e coul d n o longe r i n 
good conscienc e "tinke r wit h th e machiner y o f death " i n th e ostensibl e 
pursuit o f fairness . T o Thoma s thes e view s ar e al l blin d orthodoxy . Thoma s 
goes furthe r eve n tha n thos e wh o thin k tha t a  discretionar y deat h penalt y i s 
useful i n extrem e cases . I n Graham  v.  Collins^  Thoma s wen t ou t o f hi s wa y 
to advocat e mandator y deat h sentence s (th e issu e was , Thoma s conceded , 
not befor e th e Court). 44 Thomas' s "fairness " approac h t o deat h is , theoreti -
cally, a n effor t t o repai r th e administratio n o f th e deat h penalt y s o tha t i t 
helps black an d whit e citizen s equally an d punishe s blac k an d whit e offender s 
evenhandedly. Tha t Thomas' s view , i n practice , happens t o coincid e wit h th e 
agenda o f America' s Da n Quayle s an d Davi d Duke s is , ostensibly , no t a 
reflection o n Thomas' s "authentic " commitmen t t o racia l (an d other ) justice . 
Thomas ultimatel y assert s tha t th e deat h penalt y i s compatibl e wit h hi s 
allegiances t o America' s dispossessed . 

Thomas, urgin g tha t mandator y deat h sentence s advanc e racia l justice , 
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insists tha t a  mandator y regim e eliminate s th e jury' s otherwis e "boundles s 
discretion," whic h th e jur y ma y exercis e o n th e basi s o f an y numbe r o f 
arbitrary o r irrelevan t factors , includin g tha t o f race . Thoma s object s t o hi s 
opponents' insistenc e tha t th e jur y mus t b e able to expres s a  "reasone d mora l 
response." H e cautions , 

Beware th e wor d "moral " whe n use d i n a n opinio n o f thi s Court . Thi s wor d i s a 
vessel o f nearl y infinit e capacity—jus t a s i t ma y allo w th e sentence r t o expres s 
benevolence, i t ma y allo w [her ] t o cloa k laten t animus . A  judgment tha t som e wil l 
consider a  "mora l response " ma y secretl y b e base d o n capric e o r eve n outrigh t 
prejudice.45 

Thomas her e argue s tha t discretio n i s th e enem y o f th e rul e o f law ; tha t 
the rul e o f law , happily , conquer s discretio n an d fend s of f racism . Thoma s 
does no t paus e t o conside r whethe r th e discretio n ostensibl y exile d fro m th e 
courtroom i s merel y cas t i n anothe r shap e o r shifte d t o other , equall y 
arbitrary decisionmakers . Disablin g a  jur y fro m reachin g an y sentenc e bu t 
death doe s no t expung e tha t jury' s discretion . Instead , knowin g tha t convic -
tion wil l inexorabl y mea n death , jurie s ma y simpl y declin e t o convic t thos e 
with who m the y empathiz e an d disproportionatel y convic t thos e wit h who m 
they don't . Moreover , t o th e exten t tha t th e jur y genuinel y lose s an y discre -
tion throug h Thomas' s mandator y statutes , that  discretio n doe s no t itsel f 
disappear. I t i s merel y hande d t o th e prosecutors , wh o ma y the n b e a s 
arbitrary a s the y wis h i n decidin g who m t o charg e wit h mandator y deat h 
offenses an d who m no t s o t o charge . Distric t attorneys , frequentl y selecte d 
in ordinar y election s ami d rhetori c resemblin g th e Willi e Horto n campaign , 
could the n easil y plac e Negroe s o n a  statutory conveyo r bel t t o certai n death . 
Moreover, thi s issu e i s suc h a  conspicuou s featur e o f lawyerl y debat e tha t t o 
say Thoma s ha s mad e a  good-fait h erro r i s t o displac e a n unseeml y charg e 
of betraya l wit h a n unflatterin g clai m o f ineptitude . I t ma y be , a s Thoma s 
suggests, tha t th e powe r t o b e lenien t i s als o th e powe r t o discriminate . Bu t 
it i s a  strange solutio n t o thi s proble m t o tur n tha t discretio n ove r t o a  singl e 
unaccountable prosecutor , havin g (supposedly ) take n i t awa y fro m twelv e 
jurors supervise d b y a  judge . Th e attemp t t o sanitiz e deat h b y stampin g ou t 
discretion i s a  fool' s errand . 

The Unhappy  Death  of  the  Innocent 

Thomas doe s no t abandon , eve n i n th e death-penalt y context , th e unhapp y 
truth tha t th e America n Constitutio n i s imperfect . H e lament s tha t "th e 
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Court ha s pu t itsel f i n th e seemingl y permanen t busines s o f supervisin g 
capital sentencin g procedures" 46 an d assert s tha t th e Constitutio n simpl y 
doesn't outla w a  fallibl e death-penalt y regime . I t wa s i n th e death-penalt y 
case ol  Herrera  v. Collins47 that Thomas an d Scali a invoked th e Boston Schola r 
in orde r t o advanc e thei r criticis m o f th e "reluctanc e o f the presen t Cour t t o 
admit publicl y tha t Ou r Perfec t Constitutio n let s stan d an y injustice , muc h 
less th e executio n o f a n innocen t man. " I t wa s i n th e sensitiv e contex t o f 
state-sanctioned deat h tha t Thoma s an d Scali a cite d someon e calle d Profes -
sor Monagha n an d hi s article , "whic h discusse s th e unhapp y trut h tha t no t 
every proble m wa s mean t t o b e solve d b y th e Unite d State s Constitution , 
nor ca n be. " I t i s importan t t o b e clea r exactl y what , i n th e contex t o f th e 
Herrera case, Thomas's unhapp y trut h meant . 

Petitioner Herrer a aske d th e Cour t t o gran t hi m a  ne w tria l o r a t leas t t o 
vacate hi s deat h sentence . Herrer a claime d tha t ne w evidenc e (affidavit s 
showing tha t someon e els e committe d th e killing ) demonstrate d h e wa s 
actually innocent— a recognize d lega l basi s fo r "habea s corpu s relief. " Th e 
Supreme Cour t denie d hi s petition , insistin g tha t habea s corpu s relie f i s 
designed merel y t o ensur e tha t individual s ar e no t imprisone d i n violation o f 
the Constitution , no t t o correc t error s o f fact . Rehnquis t (Thoma s concur -
ring) wrot e tha t habea s relie f wa s concerne d onl y wit h unconstitutiona l 
detention, no t unconstitutiona l conviction  of a n accused . Thi s distinctio n i s 
eminently pedantic . Th e detentio n (i n thi s case , execution)  of the petitione r i s 
entirely predicate d o n th e conviction . I f ne w doubt s clou d th e conviction , i t 
is har d t o se e ho w th e detentio n an d executio n retai n thei r legitimacy . I t i s 
here tha t th e specte r o f unhapp y trut h arises . Rehnquis t (wit h Thomas ) 
suggests th e hars h trut h tha t "du e proces s doe s no t requir e tha t ever y 
conceivable ste p b e taken , a t whateve r cost , t o eliminat e th e possibilit y o f 
convicting a n innocen t person. " Th e imperfec t Constitutio n ala s requires , 
said Thoma s an d Rehnquist , a  showin g o f a n "independen t constitutiona l 
violation" i n additio n t o mer e innocence . 

Justices O'Conno r an d Kennedy , wh o furnishe d tw o vita l vote s fo r Rehn -
quist's opinion , wrot e separatel y t o emphasiz e a  differen t view : tha t "th e 
execution o f a  legall y an d factuall y innocen t perso n woul d b e a  constitution -
ally intolerabl e event. " Th e O'Connor-Kenned y concurrenc e reste d o n th e 
"fundamental fact " (persuasivel y rejecte d b y the dissenters ) tha t Herrer a wa s 
actually "no t innocen t i n an y sens e o f th e word, " sinc e th e ne w evidenc e 
"was beref t o f credibility. " 

Scalia and Thomas , meanwhile , urged th e contrary gospe l o f the imperfec t 
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Constitution. Thei r separat e concurrin g opinio n directl y contradicte d th e 
O'Connor-Kennedy vie w tha t th e Constitutio n preclude d executio n o f th e 
actually innocent . Thoma s an d Scali a plainl y sai d th e Constitutio n di d not 
forbid "th e executio n o f a n innocen t ma n wh o ha s received , thoug h t o n o 
avail, al l th e proces s tha t ou r societ y ha s traditionall y deeme d adequate. " 
And the y explicitl y signale d lowe r court s no t t o adop t a  "strang e regime " 
that assume s tha t suc h a  constitutiona l righ t exists . Invokin g thei r Bosto n 
Scholar, the y reminde d lowe r court s o f th e "unhapp y trut h tha t no t ever y 
problem wa s mean t t o b e solve d b y th e Unite d State s Constitution , nor  can 
be" (emphasi s added) . 

But wha t doe s thi s "can " mean ? I n othe r context s i t refer s t o th e suppos -
edly inheren t limitation s o n wha t (e.g. ) th e stat e bureaucrac y ca n d o t o rais e 
the moral e o f blac k inner-cit y yout h o r t o eliminat e th e despai r o f whit e 
Wall Stree t cocain e addicts . Here, however , th e task i s simpler . The Suprem e 
Court i s merel y givin g marchin g order s t o lowe r court s abou t wha t t o d o i n 
habeas corpu s cases . Th e onl y questio n her e is , Wha t should  th e Suprem e 
Court tel l th e lowe r court s t o do ? The "can " misleadingl y suggest s a  nonex -
istent limi t t o th e institutiona l competenc e o f th e Cour t i n thi s area. 48 Scali a 
and Thoma s ar e n o doub t i n th e habi t o f voicin g suc h institutiona l pessi -
mism. Bu t whateve r th e sli m validit y o f suc h reasonin g i n othe r contexts , i t 
is strikingl y ou t o f plac e wher e th e Suprem e Cour t i s simpl y dolin g ou t 
instructions t o lowe r courts . Scali a an d Thoma s her e presente d ideologica l 
prescription a s fact . The y thin k habea s revie w ought  t o b e narrow . The y 
present thi s controversia l opinio n a s thoug h i t represent s neutrall y dis -
cernable origina l inten t an d objectiv e fidelity  t o the Constitution' s "historica l 
moorings." The y wen t beyon d th e Rehnquis t majorit y opinion , itsel f criti -
cized by Justice Blackmun, dissenting , a s "perilously clos e to simple murder. " 
Blackmun's hars h commen t o n th e majorit y opinio n i s actuall y overgenerous  if 
applied t o th e Scalia-Thoma s opinion . Th e Thomas-Scali a opinio n too k th e 
remarkable vie w that , unhappily , th e Constitutio n doe s no t ba r simpl e mur -
der o f th e actuall y innocent , onc e i t i s performe d b y a  stat e afte r complianc e 
with certai n procedures . 

How ca n Thoma s explai n thi s suggestio n i n term s o f loya l dissent ? I f 
Thomas simpl y think s tha t origina l inten t i s the bes t neutra l lega l readin g o f 
the Constitution , h e mus t explai n wh y s o fe w lega l scholar s tak e i t seriously . 
Perhaps h e think s tha t hi s versio n o f originalis m lead s t o preferabl e out -
comes i n th e case s befor e him , bu t thi s argumen t look s od d alongsid e hi s 
own descriptio n o f originalism' s limit s a s unhappy  ones . Onc e w e poin t ou t 
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that al l interpretation s o f th e Constitutio n ar e ideological , an d n o readin g i s 
privileged, w e hav e cu t Thoma s som e slac k t o pursu e hi s values . H e ma y 
now, a s keepe r o f thi s improve d an d flexible  Constitution , d o mor e tha n h e 
previously fel t possible . Suddenly , it' s n o proble m fo r th e Cour t t o b e a 
Board o f Supervisio n o f thi s an d that—th e onl y remainin g questio n bein g 
whether supervisin g thi s o r tha t i s itsel f a  goo d thing . No w Thoma s mus t 
squarely fac e th e question , Give n th e curren t stat e o f affairs , woul d i t b e 
better o r wors e fo r th e dispossesse d i n a  fallibl e criminal-justic e syste m i f 
lower court s coul d rescu e peopl e fro m deat h upo n th e productio n o f ne w 
evidence o f thei r innocence ? Thoma s i s force d t o fac e tha t mora l question , 
that ought.  He ca n n o longe r hid e behind unhapp y truth . 

Within thi s pictur e o f justification , Thoma s wil l hav e a  har d tim e ex -
plaining th e deat h penalt y cas e o f Lockhart v.  Fretwell,*9 where th e fact s were , 
in a  crucia l sense , th e exac t opposit e o f Herrera  v.  Collins.  In Herrera,  th e 
majority fel t tha t th e petitioner' s evidenc e o f actua l innocenc e wa s flimsy— 
was unlikel y t o hav e affecte d anythin g eve n ha d i t been availabl e a t tria l (th e 
dissenters disagreed) . Conversely , i n Fretwell,  the Cour t di d no t doub t tha t 
the basi s o f the petitioner' s complain t coul d easil y hav e change d th e resul t o f 
his trial . The petitione r wa s sentence d t o deat h fo r murde r committe d durin g 
a robbery . Unde r th e applicabl e sentencin g statute , th e fac t tha t a  defendan t 
committed a  crim e fo r mone y wa s itsel f a  reaso n (a n "aggravatin g factor" ) 
for th e jur y t o impos e a  deat h sentence . Sinc e pecuniar y gai n is , however , 
already a n elemen t o f the crim e o f robbery , it s reintroductio n a s a n indepen -
dent aggravatin g facto r i n determinin g th e defendant' s sentenc e wa s doubl e 
counting, an d violate d th e applicabl e la w a t th e time . Bu t th e prisoner' s 
lawyer di d no t rais e thi s crucia l issu e a t hi s trial , an d th e prisone r wa s 
sentenced t o death . Afte r hi s convictio n an d sentencing , th e prohibitio n o f 
double countin g wa s overruled . Th e questio n befor e Justic e Thoma s an d th e 
Supreme Cour t wa s whether , agains t thi s backdrop , th e petitioner' s deat h 
sentence coul d stand . Th e Cour t hel d tha t th e sentenc e wa s vali d eve n whil e 
conceding tha t th e petitioner' s clai m woul d actually  hav e affecte d th e out -
come o f the case . 

Whereas th e Cour t i n Herrera  treated th e petitioner' s ne w evidenc e a s a 
mere formalit y becaus e i t woul d hav e ha d n o actua l impac t o n th e result , th e 
Court i n Fretwell  argued tha t althoug h th e petitione r woul d actuall y hav e 
escaped deat h bu t fo r th e prove n defect , thi s to o wa s a n insufficien t basi s fo r 
invalidation o f a  deat h sentence . Rehnquis t i n Fretwell  suddenly rejecte d "a n 
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analysis focusin g solel y o n mer e outcom e determinatio n withou t attentio n t o 
whether th e resul t o f the proceedin g wa s fundamentall y fair. " 

Placing Herrera  alongside Fretwell,  bot h decide d b y th e Suprem e Cour t o n 
the same  day,  suggest s th e following : a  petitione r wh o raise s a  procedura l 
challenge mus t als o sho w tha t th e allege d failur e o f procedur e actuall y 
affected th e substanc e o f th e result ; ye t a  petitione r wh o prove s tha t he r 
challenge woul d actuall y hav e change d th e resul t must , additionally , sho w a 
procedural deficiency—an d on e tha t i s no t merel y technical , bu t "fundamen -
tal." Th e onl y apparen t principl e her e i s th e dismantlin g o f protection s 
afforded individual s accuse d o f crimes . Justice s Steven s an d Blackmu n dis -
sented, emphasizin g tha t th e Court' s doctrina l zig-zag s "canno t b e reconcile d 
with [its ] duty t o administe r justic e impartially. " Justice Thomas, fo r hi s part , 
"join[ed] th e Court' s opinio n i n it s entirety. " 

The Unhappy  Truth  of  Imperfect  Trials 

The Court' s maneuvering s continue d i n Doggett  v.  United  States, 5® wher e 
Thomas (joine d b y Scali a an d Rehnquist ) wrot e a  dissen t fro m Souter' s 
decision. Th e Soute r majorit y hel d tha t a n eight-and-one-half-yea r dela y 
between a  person' s indictmen t an d arres t violate d th e Constitution' s speedy -
trial claus e an d tha t lon g dela y wa s presumptivel y prejudicia l t o th e defen -
dant's abilit y t o defen d himself . 

Thomas, dissenting , stoo d b y th e unhapp y trut h tha t th e court s simpl y 
are no t "board s o f la w enforcemen t supervision. " Thoma s cite d Britis h cas e 
law from a  nineteenth-century treatis e and proclaimed—overlooking 1776 — 
"Time doesn' t ru n agains t th e King. " Thoma s argue d tha t th e Sixt h Amend -
ment simpl y doesn' t protec t agains t mer e prejudic e t o a  party' s defens e o r 
mere disruptio n o f a  party' s now-law-abidin g life . Whil e th e petitione r ha d 
undisputedly becom e a  mode l citizen , Thoma s insiste d tha t "howeve r uplift -
ing thi s tal e o f persona l redemption , ou r tas k i s t o illuminat e th e protection s 
of th e Speed y Tria l Clause , no t t o tak e th e measur e o f on e man' s life. " 
Unhappily, th e accused' s persona l story , an d hi s admitte d presen t rectitude , 
were irrelevan t t o matter s o f crime an d punishment . 

Yet i n th e day s immediatel y followin g hi s nominatio n t o th e Court , ami d 
all th e anecdote s abou t growin g u p i n Pi n Point , Georgia , Thoma s tol d 
another story . H e tol d o f arrivin g t o serv e i n Washington , D.C. , an d seeing , 
outside hi s offic e window , handcuffe d black s bein g pu t i n priso n vans . Hi s 
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widely broadcas t response : "Ther e bu t fo r th e grac e o f Go d g o I. " Remark s 
like thi s furthere d th e disarra y o f Thomas' s opponent s an d fanne d th e hope s 
of som e that , o n th e bench , Thoma s woul d b e unabl e t o renounc e hi s "lif e 
experiences." The y fel t h e woul d inevitabl y decid e case s i n accor d wit h th e 
empathy obviousl y reflecte d i n thi s anecdote . Bu t no w tha t Thoma s ha s th e 
judge's job , justice i s apparently someon e else' s work . 

In Riggins  v.  Nevada, 51 a  handcuffe d ma n petitione d fo r a  fai r trial — 
including a  fair chanc e to pres s hi s mental-illness defense—i n whic h th e jur y 
might observ e hi s natura l demeanor . Th e stat e insiste d o n druggin g him . 
When h e jus t sai d no , the y wen t ahea d anyway , claimin g th e dru g wa s 
necessary t o rende r hi m competen t fo r trial . Th e ma n argue d tha t sinc e hi s 
defense wa s menta l incompetenc e (insanity) , an d th e stat e wishe d t o dru g 
him i n order , precisely , t o rende r hi m competen t fo r trial , th e stat e wa s 
seeking t o disabl e hi s defense . Th e Court' s majorit y agree d an d rejecte d th e 
view tha t exper t testimon y wa s a n adequat e stand-i n fo r a n unexpurgate d 
display o f the defendant' s drugles s demeanor . Justice Kennedy , writin g sepa -
rately, doubte d tha t a  stat e coul d eve r mak e th e "extraordinar y showing " 
necessary t o rende r constitutiona l force d druggin g intende d t o secur e th e 
accused's tria l competence . Justic e Kenned y suggeste d tha t a  state' s force -
feeding o f drug s fo r th e "avowe d purpos e o f changin g th e defendant' s 
behavior" wa s lik e tampering wit h tria l evidence . 

Justice Thomas, wit h Scalia , dissented . Thomas , ignorin g Kennedy' s pow -
erful evidence-tamperin g analogy , suggeste d tha t th e force d druggin g di d 
not derogat e fro m a  "fundamentall y fai r hearing. " I t wa s evidentl y no t 
Thomas's jo b t o requir e tha t tria l court s preven t th e stat e fro m force-feedin g 
drugs t o prisoner s i t i s trying t o convict . Thomas urge d tha t eve n i f the stat e 
improperly force-fe d th e drug , tha t wa s a  matte r fo r a  separat e civi l lawsuit . 
In Thomas' s view , th e defendan t ought , onc e convicte d an d comfortabl y 
settled i n hi s jai l cell , t o retai n a n attorne y an d initiat e a  brand-ne w lawsui t 
against th e state . 

Unhappy Prison  Conditions 

According t o Thoma s prison s are , unhappily , uncomfortabl e places . I n Hud-
son v.  McMillian 51 th e majorit y (Thoma s dissenting ) hel d tha t excessiv e 
physical forc e b y priso n guard s i s unconstitutional crue l an d unusua l punish -
ment, eve n i n th e absenc e o f seriou s injury . Th e absenc e o f seriou s injury , 
wrote Justic e O'Connor , doe s no t en d th e constitutiona l inquiry . Thoma s 



JUSTICE T H O M A S ' S SIN S 15 9 

(Scalia concurring ) disagreed . Invokin g onc e agai n th e unhapp y truth s o f 
original inten t an d o f the imperfec t Constitution , Thomas agai n raile d agains t 
the pervasiv e vie w tha t th e Constitutio n addresse s al l o f society' s ills . Th e 
truth is , Thoma s assure d us , tha t excessiv e forc e occasionin g "insignifican t 
harm" i s no t withi n th e reac h o f th e Constitution . Suc h forc e ma y b e 
immoral, tortious , criminal , o r eve n unconstitutiona l i n som e (unspecified ) 
way. I t simpl y isn' t a  violatio n o f th e crue l an d unusua l punishmen t clause . 
Thomas asserte d tha t "punishment, " i n it s origina l meaning , refer s strictl y t o 
pain inflicte d a s "par t o f th e sentenc e fo r a  crim e . . . an d no t generall y t o 
any hardshi p tha t migh t befall  a  prisone r durin g incarceration " (emphasi s 
added). Excessiv e forc e a t th e hand s o f a  priso n guar d is , apparently , a 
random misfortune : lik e winning th e lottery , excep t les s fun. Just on e o f life' s 
hard knocks . O n thi s view , guard s coul d bea t prisoner s an d blam e fate . 
Justice Blackmun , concurrin g i n th e opinio n fro m whic h Thoma s dissented , 
offered a n unsettlin g lis t o f punishment s tha t migh t inflic t pai n withou t 
leaving trace s o f seriou s injury : leathe r straps , rubbe r hoses , nake d fists, 
electric current , asphyxiatio n shor t o f death , intentiona l exposur e t o hea t o r 
cold, an d injectio n wit h psychosis-inducin g drugs . And Blackmu n cite d case s 
where U.S . court s hav e foun d tha t suc h abus e ha s actuall y occurre d i n 
U.S. prisons . 

Faced wit h thi s litan y o f pain , Thoma s deferre d t o (hi s versio n of ) th e 
historical mooring s o f the Eight h Amendment . H e lecture d tha t "historically , 
the lowe r court s routinel y rejecte d prisone r grievance s b y explainin g tha t th e 
courts ha d n o rol e i n regulatin g priso n life. " Thus , whil e "abusiv e behavio r 
by priso n guard s i s deplorabl e conduc t tha t properl y evoke s outrag e an d 
contempt, tha t doe s no t mea n tha t i t i s invariabl y unconstitutional . Th e 
Eighth Amendmen t i s not , an d shoul d no t b e turned into , a  National Cod e o f 
Prison Regulations. " 

Thomas continued : th e "primar y responsibilit y fo r preventin g an d pun -
ishing suc h conduc t rest s no t wit h th e Federa l Constitutio n bu t wit h th e law s 
and regulation s o f th e variou s states. " Someon e else' s job . And i f they don' t 
do it , nothing . Ye t isn' t i t th e rol e o f court s t o mak e stuf f happe n whe n i t 
should happe n but , fo r whateve r reason , isn' t happening ? Thoma s pro -
nounces himsel f unhappil y boun d t o allo w prison-guar d violence , eve n a s h e 
dissents from the outcom e h e ostensibl y want s t o reach . Ye t fe w criticize d th e 
Court's majorit y fo r violatin g th e tru e Constitutio n whe n the y vote d th e 
happy wa y i n Hudson. 

Months later , th e Cour t revisite d priso n condition s i n Helling  v.  McKin-
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ney.53 Ther e a  prisone r sai d tha t th e state , b y confinin g hi m t o a  cel l wit h a 
smoker, unconstitutionall y expose d hi m t o passiv e smokin g an d it s attendan t 
health risks . A  magistrat e dismisse d th e cas e withou t a  hearing . Th e Cour t 
of Appeal s reversed , directin g a  ful l hearin g o n th e merits . A  majorit y o f th e 
Supreme Cour t (Thoma s an d Scali a dissenting ) decline d t o revers e th e Cour t 
of Appeal s an d remande d th e cas e fo r a  hearin g o n th e merits . I n Helling, 
Thomas concede d tha t contemporar y popula r an d lega l cultur e bot h adop t a 
broader vie w tha n hi s ow n o f th e Constitution' s scope , ye t h e stoo d b y hi s 
narrower opinion , sayin g tha t i t wa s dictate d b y th e dictionar y an d b y 
history. Indeed , Thoma s stoo d b y hi s narro w readin g whil e concedin g tha t i t 
was not  dictate d b y dictionar y an d history . Whil e concedin g tha t "th e evi -
dence i s no t overwhelming " i n favo r o f hi s narro w view , Thoma s claime d t o 
find sufficien t suppor t i n the histor y o f the Eight h Amendmen t s o a s to "shif t 
the burde n o f persuasio n t o thos e wh o woul d appl y th e Eight h Amendmen t 
to priso n conditions. " Thoma s insiste d tha t th e burde n ha d no t ye t bee n 
discharged, eve n whil e concedin g tha t th e vie w h e oppose s represent s con -
sensus. Th e ide a tha t la w force s a  reluctan t Thoma s t o abus e th e dispos -
sessed i s perhaps wearin g thin . 

Civil Rights:  The  Unhappy  Absence  of  Meaningful  Evidence 

Thomas ha s no t ye t confronte d a  Suprem e Cour t cas e i n whic h th e validit y 
of a n affirmativ e actio n o r set-asid e progra m wa s directl y i n issue , bu t ther e 
is alread y muc h i n hi s recor d o n th e Cour t (t o sa y nothin g o f hi s extensiv e 
extrajudicial pronouncements ) t o foreclos e optimism . Durin g hi s brie f tenur e 
on th e Cour t o f Appeal s fo r th e Distric t o f Columbi a Circuit , befor e h e wa s 
nominated t o th e Suprem e Court , Thoma s wrot e th e opinio n o f the Cour t o f 
Appeals i n Lamprecht  v.  FCC. 54 Tha t decisio n reflect s Thomas' s indifferenc e 
to gende r discrimination . 

In Lamprecht,  Thomas' s tas k wa s t o appl y th e landmar k Suprem e Cour t 
case o f Metro  Broadcasting,  Inc. v.  FCC 55 I n Metro  Broadcasting,  the Suprem e 
Court uphel d th e FCC' s polic y o f promoting broadcas t diversit y b y awardin g 
"enhancement" fo r minorit y statu s whe n issuin g licenses . Th e FC C als o 
permitted a  certai n limite d categor y o f existin g license s (thos e subjec t t o 
"distress sales" ) t o b e sol d onl y t o minority-controlle d firms.  Th e pre -
Thomas Suprem e Court , reversin g th e D.C . Circui t Cour t wher e Thoma s 
was the n tenured , hel d i n Metro Broadcasting  that thes e FC C policie s di d no t 
violate th e Constitutio n becaus e the y ha d bee n specificall y mandate d b y 
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Congress an d serve d th e importan t governmenta l purpos e o f broadcas t 
diversity. 

In th e subsequen t Lamprecht  cas e Thoma s wrot e a n opinio n enforcin g a 
narrow constructio n o f Metro Broadcasting.  Thoma s uphel d a  mal e complain -
ant's clai m tha t a n awar d o f extr a credi t t o a  femal e applican t fo r a  licens e 
"deprived hi m o f hi s constitutiona l righ t t o equa l protectio n o f th e laws. " 
Voting wit h Thoma s wa s th e D.C . Circui t Court' s Judge Buckley , brothe r o f 
William F . Buckle y of  National  Review  and talk-sho w fame . Judge Mikva , th e 
final vot e o n th e three-judg e panel , dissented . 

Thomas hel d tha t ther e wa s n o "substantial " relatio n betwee n th e goa l o f 
broadcast diversit y an d th e FCC' s gender-base d preference s becaus e th e 
alleged connectio n wa s no t supporte d b y "meaningfu l evidence. " At a  glanc e 
Thomas's opinio n appear s preoccupie d wit h th e parsin g o f statistics . I t 
contains a  four-pag e appendi x o f numerica l tables , an d Thoma s repeatedl y 
disparages hi s dissentin g colleague , Judg e Mikva , fo r th e allege d weaknes s 
of th e empirica l cas e underlyin g Mikva' s finding  o f a  sufficien t lin k betwee n 
gender preferenc e an d broadcas t diversity . 

Yet Thomas' s empirica l edific e come s crashin g dow n i n footnot e 9  of hi s 
opinion. Thoma s ther e addresse s Judg e Mikva' s argumen t tha t "judge s hav e 
no basis , except thei r ow n polic y preferences, " fo r concludin g tha t ther e i s an 
insufficient connectio n betwee n gende r diversit y an d programmin g diversity . 
Mikva emphasize d tha t th e Constitutio n doe s no t identif y th e "mystica l 
point" a t whic h a  statistica l correlatio n i s sufficien t t o surviv e equal-protec -
tion challenge . Thomas, fa r fro m resistin g thi s direc t challeng e t o th e empiri -
cal edific e upo n whic h h e buil t hi s argument , simpl y agreed . I n fac t Thomas , 
sounding momentaril y lik e a  membe r o f th e Critica l Lega l Studie s move -
ment, affirme d tha t Mikv a "i s no t th e first  t o criticiz e th e [applicabl e legal ] 
test fo r it s indeterminacy. " Thoma s the n admitte d tha t th e lin e h e chos e t o 
draw i n invalidatin g th e progra m wa s differen t fro m th e lin e draw n b y th e 
Metro Broadcasting  Court, wa s als o differen t fro m th e lin e draw n i n anothe r 
similar case , an d was , too , differen t fro m th e lin e draw n b y hi s ver y ow n 
dissenting colleague , Judge Mikva , i n th e cas e a t hand . 

Thomas's respons e t o thi s realizatio n wa s simpl y t o asser t tha t "th e lin e 
that w e dra w i s neithe r mor e no r les s principle d tha n th e lin e tha t h e draws ; 
our lines are merely grounded in different  exercise of  judgment" (emphasi s added) . 
This confessio n tha t hi s ow n decisio n i s ultimatel y a  straightforwar d valu e 
judgment i s seriousl y a t odd s wit h th e empirica l paraphernali a (th e chart s 
and such ) an d th e empiricis t rhetori c tha t clutte r th e mai n tex t o f Thomas' s 
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opinion. Despit e al l thos e numbers , th e questio n wa s simpl y on e o f mora l 
and politica l values : Whic h judgment , whos e lin e drawing , wa s better ? Thi s 
question i s no t amenabl e t o a  "competent " lega l answer . I n ostensibl y 
focusing o n a n empirica l exercis e i n th e mai n bod y o f hi s opinion , Thoma s 
merely glosse d ove r th e straightforwar d valu e judgmen t suppresse d i n foot -
note 9 . Thi s ideologica l choice—wh o woul d yo u prefe r t o wi n th e case? — 
is alway s centra l t o allocatin g burden s o f proo f i n law , sinc e whe n court s 
make "finding s o f fact " the y ar e no t finding  objectiv e fact , bu t constructin g 
legal truth . I t i s thu s n o accident , shiftin g ou r attention , tha t th e mos t 
controversial aspec t o f Titl e VI I civi l right s litigatio n i s th e allocatio n o f th e 
burden o f proo f a s betwee n th e defendant-employe r an d th e plaintiff-em -
ployee. Th e Rehnquis t Court' s cas e la w i n thi s are a i s responsibl e fo r muc h 
of it s reputatio n fo r right-win g activism . 

In Ha^en  Paper  Co.  v. Biggins,56 Kennedy' s concurrin g opinio n (joine d b y 
Thomas an d Rehnquist ) labore d th e point , extraneou s t o th e fact s o f th e 
case, tha t th e Cour t wa s no t extendin g th e "disparat e impact " theor y o f Titl e 
VII t o th e ne w contex t o f age-discriminatio n law . Disparat e impac t analysi s 
allows a  plaintif f t o rel y o n statistica l imbalance s t o rais e a  presumptio n o f 
discrimination agains t he r employer . Thomas , a t th e EEOC , criticize d suc h 
theories a s a  surrea l departur e fro m reality . Th e questio n a t stak e i n suc h 
cases, however , i s not "reality " but , rather , whic h part y ought  to bea r th e ris k 
of inevitabl e difficultie s o f proo f i n Titl e VI I cases . Tha t choic e is , patently , 
one o f value judgment a s much a s factua l investigation . I t presents a  straight -
forward clas h betwee n favorin g busines s defendant s o r favorin g plaintiff s 
who ca n poin t t o racia l imbalances . 

Moreover, i n th e Titl e VI I cas e o f St.  Mary's  Honor  Center  v. Hicks,51 issue s 
of broa d statistica l analysi s wer e absent , an d Thoma s nevertheles s reache d 
an unhapp y conclusion . Hicks  was exactl y th e kin d o f case—wher e a  perso n 
is "individuall y discriminate d against"—tha t Benjami n Hooks , NAAC P 
leader a t th e tim e o f th e Thoma s hearings , suggeste d tha t Thoma s woul d 
"go t o th e end s o f the earth " t o remedy . Thoma s didn't . 

The Cour t i n Hicks  face d th e questio n o f wh o mus t prov e wha t i n Titl e 
VII cases . Thoma s an d th e majorit y hel d tha t wher e th e employe e allege s 
discrimination, an d th e employe r come s fort h wit h allege d legitimat e reason s 
for th e firing,  whic h th e employe e i n turn prove s t o be a  sham, th e employe e 
is still not entitle d t o judgmen t a s a  matte r o f law . Th e employe e stil l face s a 
further hurdle : th e "ultimat e burde n o f persuadin g th e trie r o f fac t tha t h e 
has bee n th e victi m o f intentiona l discrimination. " An d eve n thoug h Scali a 
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agreed tha t th e employee ha d prove n "th e existenc e o f a  crusade to terminat e 
him," h e stil l ha d furthe r t o prov e "tha t th e crusad e wa s raciall y rathe r tha n 
personally motivated. " Scalia , Thomas , an d th e majorit y gav e th e employe e 
a rathe r ful l plat e o f proving t o do . 

Faced wit h th e argumen t tha t a n employe r wh o proffer s fraudulen t non -
discriminatory rationale s fo r a  firing  ca n hardl y complai n i f judgmen t goe s 
against her , Scali a (Thoma s concurring ) responde d wit h th e simpl e truth tha t 
dealing wit h dishonest y wa s no t th e Court' s jo b unde r Titl e VII : "Titl e VI I 
is not a  cause o f action fo r perjury ; w e hav e othe r civi l and crimina l remedie s 
for that. " Th e majorit y resul t i n Hicks  was , a s th e dissentin g Justic e Soute r 
pointed out , tha t eve n wher e a n employe e discredit s a n employer' s nondis -
criminatory explanations , a  lowe r court , hostil e t o civi l right s claims , ma y 
continue "t o roa m th e record " t o find  som e possibl e nondiscriminator y 
reason tha t ma y suppor t a n assertio n tha t th e employe e ha d faile d t o mak e 
an affirmativ e showin g tha t rac e was th e reaso n fo r advers e treatment . 

Perhaps Thomas' s vie w i n Hicks  simpl y reflecte d th e tru e lega l natur e o f 
Title VII , bu t other s differed . Th e dissenter s argue d persuasivel y tha t th e 
Court wa s abandonin g "decade s o f stabl e law. " Give n thi s existenc e o f 
controversy (thre e justice s vote d agains t th e result) , Thoma s canno t clai m 
that h e wa s boun d t o reac h a  resul t onerou s t o th e civi l right s plaintiff s fo r 
whom we' d bee n assure d he' d g o t o th e wall . Thoma s i s thu s throw n bac k 
upon nonlega l arguments . H e mus t argu e tha t th e resul t reache d wa s th e 
ethically righ t result . Thi s i s likel y t o b e a n uphil l battl e fo r him . I n th e 
disparate-impact situation , Thomas' s ideologica l position—itsel f question -
able—is tha t relianc e o n broa d statistic s an d grou p claim s i s a  departur e 
from reality . Thoma s oppose s disparate-impac t analysi s because , h e says , h e 
prefers individua l claim s ove r "surreal " statistica l games . Ye t th e employe e 
in Hicks  di d no t invok e broa d statistica l argument s (themselve s entirel y 
desirable). He , rather , specificall y showe d tha t ther e wa s a  "campaign " 
against him . H e ver y specificall y showe d tha t th e employer' s explanation s 
were lies . Al l thi s was , unhappily , no t enoug h t o suppor t a  lega l finding 
of discrimination . 

Civil Rights:  The  Unhappy  Absence  of  Real  Harm 

In Associated General  Contractors v . City  of  Jacksonville, Florida, Thoma s wrot e 
for th e majorit y tha t a  contractors ' associatio n ha d th e lega l righ t ("stand -
ing") t o challeng e a  minorit y set-asid e program , withou t an y nee d t o sho w 
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that on e o f it s member s woul d hav e receive d a  contrac t absen t th e program . 
The standin g doctrin e ensure s tha t a  part y seekin g t o invok e th e machiner y 
of th e court s ha s suffere d a  materia l har m goin g beyon d tha t suffere d b y 
persons i n general . Standin g doctrin e denie s lega l recours e t o busybodie s 
and t o thos e wit h trivia l injuries . 

Yet th e rule s governin g standin g ar e notoriousl y unpredictable . I n General 
Contractors, the associatio n ha d no t show n tha t th e progra m i t sough t t o 
challenge deprive d i t o r an y o f it s member s o f a  constructio n contract . 
Moreover, th e particula r regulatio n th e associatio n sough t t o challeng e ha d 
been repeale d an d replaced , makin g th e whol e case , i n th e eye s o f tw o 
members o f th e Court , a n impermissibl e academi c exercis e (O'Conno r an d 
Blackmun, dissenting) . 

There wer e thu s plausibl e argument s tha t th e "right " th e contractors ' 
association sough t t o enforc e i n General  Contractors  was, les s tha n trivial , 
nonexistent. Justic e Thoma s nevertheles s wrot e tha t th e relevan t "injur y i n 
fact" fo r th e standin g analysi s wa s present . I n star k contrast , Thoma s else -
where wrot e tha t wher e a  civi l right s plaintif f win s a n actua l lega l victory , 
"mere mora l satisfaction " woul d no t mee t th e standar d fo r a  recover y o f 
attorney's fees . Mer e mora l vindicatio n withou t a  mone y awar d wa s simpl y 
too trivia l a  victory t o suppor t a n awar d o f attorney' s fees . I n th e latte r case , 
Farrar v.  Hobby/ 9 th e Cour t face d th e questio n o f whethe r a  civi l right s 
plaintiff wh o win s a  nomina l awar d o f mone y damage s i s a  "prevailin g 
party" i n th e sens e tha t woul d entitl e he r t o a n awar d o f attorney' s fee s 
under th e civi l right s statute . Th e prospec t o f suc h a  fe e awar d i s all , 
frequently, tha t induce s a  lawyer t o tak e a  poor person' s case . 

While Thoma s hel d tha t Farrar' s nomina l monetary-damage s awar d satis -
fied th e "prevailin g party " analysi s becaus e i t involve d a n actua l mone y 
victory (howeve r small) , Farra r wa s ultimatel y denie d a  fe e awar d anywa y 
because, Thoma s said , th e smallnes s o f th e damage s awar d affecte d th e 
"propriety" o f a n attorney' s fe e award . Thi s decisio n wa s Toug h i n tw o 
senses. 

First, th e requiremen t o f actua l monetar y los s (howeve r small ) befor e a 
legal victor y i s considere d real  fo r purpose s o f a  fe e awar d woul d exclud e 
many o f th e mos t strikin g civi l right s cases . Man y suc h case s wer e fough t 
and wo n ove r precisel y symboli c issue s (where' s th e mone y damag e i n bein g 
denied servic e a t a  lunc h counte r i n Alabama?) . A  widesprea d criticis m o f 
orthodox economic s an d othe r socia l science s i s that thes e discipline s assum e 
that al l motive s ar e monetar y an d s o oversimplif y th e comple x reason s wh y 
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people d o th e thing s the y do . While argument s favorin g lega l recognitio n o f 
symbolic harm s ar e strongl y supporte d b y thos e oppose d t o hat e speech , 
such argument s ar e no t th e sol e propert y o f th e Left. 60 Justic e Thomas , i n 
Farrar, entirely droppe d th e bal l o n thi s issue . Whil e h e accepte d aestheti c 
and symboli c harm s i n Shaw  v.  Reno  i n orde r t o invalidat e a  blac k congres -
sional district , h e her e rejecte d symboli c victorie s an d enforce d instea d th e 
old ide a tha t a  legal victor y mean s a  monetary award . 

Second, th e plaintiff' s showing , i n Farrar, o f an actua l (nominal ) monetar y 
award wa s itsel f of no avail . Thomas wen t o n t o hol d tha t whil e the nominal -
damages awar d satisfie d th e "prevailin g party " requiremen t o f a n attorney's -
fee award , th e smallnes s o f the victor y coul d nevertheles s rende r a  fee awar d 
improper. O'Conno r state d th e Court' s vie w bluntly : "I f eve r ther e wa s a 
plaintiff wh o deserve d n o attorney' s fe e a t all , that plaintif f i s Joseph Farrar. " 
Despite his mone y award , Farra r go t n o fee . 

To Thoma s th e plaintiff s i n General  Contractors, wh o ha d no t proven—no t 
even alleged —monetary damage s deserve d lega l standing . Farrar , wh o ha d 
vindicated a  lega l righ t tha t wa s difficul t t o quantif y i n money , di d no t 
deserve a n attorney's-fe e award . Th e ultimat e issu e i n Farrar was, Shoul d th e 
Court encourag e o r dete r lawsuit s lik e hi s b y holdin g ou t t o plaintiff s an d 
their potentia l attorney s th e carro t o f a n awar d o f fees ? Thu s stated , th e fee s 
issue i n Farrar  was ver y simila r t o th e issu e o f standin g i n Associated General 
Contractors: Shoul d th e Cour t encourag e o r dete r challenge s t o municipa l set -
aside program s b y sendin g a  signa l tha t th e Cour t woul d b e willin g t o 
entertain challenge s b y loca l busines s groups , eve n i f the y coul d sho w n o 
monetary loss ? Thomas answere d na y o n th e first,  ye a o n th e second . Thi s i s 
not a  happy juxtaposition . 

Finally, i n pronouncin g Farra r undeservin g o f a  fee , th e Cour t place d 
enormous emphasi s o n th e differenc e betwee n th e plaintiff' s origina l clai m 
($17 million ) an d th e actua l awar d te n year s late r (on e dollar) . Ye t Thoma s 
and th e Court' s majorit y ar e no t consistentl y disturbe d whe n mone y award s 
(fees o r otherwise ) exponentiall y excee d actua l damages . I n TXO  Production 
Corp. v.  Alliance Resources Corp.61 Thomas concurre d i n th e Court' s upholdin g 
of a  $io-millio n punitive-damage s awar d i n a  cas e wher e actua l damage s 
were merel y ninetee n thousan d dollars . I n TXO,  th e beneficiar y o f the awar d 
was a  corporation , no t a  civi l right s plaintiff . An d th e mone y wen t t o 
the party , fo r it s ow n enjoyment , no t t o a  need y litigan t tryin g t o pa y 
his lawyers . 
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Impartiality Is  Zealotry 

An importan t goa l o f th e Negr o Criticis m wove n throughou t th e discussio n 
of Clarenc e Thoma s an d th e res t o f thi s boo k i s to expos e America' s hidde n 
ideology o f whiteness , o f whic h judicia l impartialit y i s a n importan t hidin g 
place. Th e whit e nor m is , i n America , a  powerfu l ide a tha t ofte n seem s 
beyond question . And thi s fac t ha s politica l consequences . Man y hav e argue d 
that blac k conservative s fal l pre y t o thi s powerfu l idea . Stephen Carter , i n hi s 
habitually self-incriminatin g fashion , ha s place d thi s poin t beyon d dispute . I n 
declining t o joi n th e challenge s bein g launche d b y Negr o Cri t lawyers , 
Carter ha d thi s t o say : "I f on e want s t o mov e upwar d i n the profession s on e 
must accep t tha t mos t o f th e reward s on e seek s wil l b e distribute d b y whit e 
people accordin g t o rule s the y hav e worke d out." 62 

Carter's habitua l settlin g o f controversy wit h Toug h fac t ough t b y no w t o 
be familiar . An d captur e b y a n unsee n ideolog y als o affect s hi s visio n o f th e 
judicial role , a s evidence d ane w b y hi s discussio n o f the federa l confirmatio n 
process i n "Th e Confirmatio n Mess. " Th e hear t o f Carter' s thinkin g o n th e 
issue i s simple : a n idea l o f politicall y insulate d judges , an d th e ide a tha t tw o 
wrongs don' t mak e a  right . Thoug h Carte r admit s tha t president s Bus h an d 
Reagan packe d th e court s b y appointin g ideologica l kinsfolk , Carte r argues , 
in 1994 , that i t woul d b e wron g fo r Clinto n t o follo w suit , becaus e whe n th e 
next Republica n comes , Democrat s wil l lac k a  basi s fo r "principle d opposi -
tion." But  where  was Carter's  own principled opposition  during the  Reagan-Bush 
eighties? Carter's confessio n o f Reagan-Bush sin s is , conveniently, announce d 
with a  Democrat i n office . An d notwithstandin g thi s confession , Carte r neve r 
met a  Reagan-Bus h Suprem e Cour t nomine e wort h opposing , not  even Robert 
Bork. After commenting , first,  tha t th e conduc t o f som e o f Bork' s opponent s 
was "shameful " and , second , tha t h e personall y "neve r di d discove r [a ] 
compelling cas e agains t [Bork's ] confirmation, " Carte r continued : 

Third, I  have no illusions that a  Justice Bork would have voted in all important case s 
in the way that I  believe the Constitution requires... . Fourt h . . . I  have no illusions 
that a  Justice Bor k woul d hav e vote d i n al l th e importan t case s i n th e wa y tha t I 
believe morality compels . Fifth, I  do not think that Bork's constitutional theory as he 
explains i t can serve as the basis fo r a  judicial philosoph y tha t i s consistent with an d 
serves th e need s o f th e Constitution . Sixth , I  d o no t believ e tha t Bork' s judicia l 
philosophy wa s remotel y clos e t o an y sor t o f extremism tha t ha s no plac e i n legiti -
mate constitutiona l theoreti c debate . Seventh , non e o f th e matter s covere d [i n thi s 
quotation] are legitimate matter s o f inquiry when the president select s a  nominee o r 
when the Senate votes on confirmation . 
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Despite thi s litan y o f seriou s disagreement , Carte r ultimatel y foun d com -
mon groun d wit h Bor k o n th e "method " o f origina l inten t a s th e basi s 
for constitutiona l interpretation , thoug h "differing ] sharpl y abou t wha t th e 
method entails. " An d whil e thi s metho d o f constitutiona l interpretatio n re -
mains obviousl y flexible,  th e one  thing tha t Carte r i s clea r i t exclude s fro m 
constitutional debat e i s rancorou s publi c campaignin g ("i t i s no t clea r wh y 
public suppor t fo r [a ] righ t translate s int o [its ] existence") . I n th e eighties , 
Carter's commitmen t t o judicia l neutralit y displaye d tha t "marketabl e good -
ness whic h make s i t possibl e t o giv e comfortabl e assen t t o proposition s 
without i n th e leas t orderin g one' s lif e i n accordanc e wit h them " (Jame s 
Joyce). Suddenly , wit h Clinto n i n office , Carter' s proposition s abou t judicia l 
neutrality ough t t o influenc e a  president' s choic e o f real-life nominees . 

This i s importan t because , a s Negr o Crit s hav e shown , th e ideolog y o f 
whiteness continue s t o hav e disproportionat e swa y i n popula r debat e ove r 
who ca n pass a s an impartia l judg e o r a s a nonideological litigator . Nominee s 
and candidate s whos e perception s abou t racia l justic e mirro r America' s un -
spoken whitenes s ca n bette r presen t themselve s a s mainstream , thei r oppo -
nents a s specia l interests . Th e ide a tha t impartialit y ha s a  plac e i n ou r 
politics, ou r law , eve n ou r literature , help s thos e wh o wan t stuf f t o sta y 
like i t is . I n th e word s o f th e trut h maste r himself , thos e clamorin g fo r 
change depar t fro m objectivit y an d dispassio n an d ar e "s o lef t they'v e 
left America." 63 Reagan' s more-of-the-sam e crow d regularl y launche s 
vicious skirmishe s ove r value s unde r th e soothin g cove r o f neutralit y an d 
truth. 

In thi s setting , th e Toug h Lov e Crowd' s advocac y o f dispassionat e ideal s 
is self-maiming . I t i s widel y recognized , fo r instance , tha t th e rhetori c o f 
impartiality playe d a  centra l rol e i n th e attack s o n civi l right s nomine e Lan i 
Guinier. Les s notice d i s a n importan t subtext : Guinier' s opponent s openl y 
championed a n idea l o f a n "impartial " judiciar y a s th e bes t wa y t o stal l 
what the y viewe d a s formidabl e pressure s fo r fai r court s an d disagreeabl e 
social change . 

Although Guinie r emphasize d tha t issue s lik e civi l right s enforcemen t ar e 
by thei r ver y natur e controversial , a n idea l o f impartialit y nevertheles s cam e 
to dominat e th e debate . Unde r th e headlin e "Th e Las t Frontier, " th e Wall 
Street Journal, launchin g th e paper' s first  editorial attac k o n Guinier' s nomina -
tion, warne d o f a  "gatherin g gerrymande r o f th e judiciary " a s th e Votin g 
Rights Ac t wa s extende d t o electe d judges . T o fen d of f th e encroachin g 
NAACP "wago n trains " (th e JournaPs phrase) , the editoria l urge d a n idea l o f 
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"judges a s impartia l arbiter s o f law " t o displac e th e powerfu l competin g 
ideal of fairness i n judicia l appointments . 

The casua l reade r migh t easil y assum e tha t th e Journal think s impartialit y 
just is  the tru e natur e o f a  judge' s job . The Journal,  however , wa s awar e tha t 
it wa s enterin g a  battl e ove r "th e wa y w e se e th e judicia l branc h o f govern -
ment." Unde r th e suggeste d "impartial " strategy , the  Journal  reassure d it s 
readers i n wha t wa s ostensibl y a n attac k o n th e Guinie r nomination , "Ther e 
isn't muc h cas e fo r bringin g abou t a  'fair ' mi x amon g th e robed. " B y oppos -
ing a  "fai r mix " th e Journal  wa s objectin g t o th e commonsens e notion , 
already endorse d b y th e Suprem e Court , tha t electe d judges , lik e othe r 
elected officials , ough t t o reflec t th e diversit y o f the communitie s ove r whic h 
they si t i n judgment . The  Journal  frankl y calle d fo r a  rehabilitatio n o f th e ol d 
ideal o f judicia l impartiality , no t becaus e tha t idea l wa s intrinsicall y attrac -
tive, bu t exactl y becaus e i t woul d provid e a n apparentl y reasone d basi s fo r 
an otherwis e indefensibl e distast e fo r a  fair mi x among judges . 

This impartia l vie w o f judgin g i s (Stephe n Carter' s confession s ar e le -
gion) no t widel y accepte d withi n th e lega l community . I t is , moreover , 
contradicted b y th e fac t tha t man y judge s ar e chose n i n th e ordinar y roug h 
and tumbl e o f popula r elections . An d i t i s contradicte d b y th e Suprem e 
Court's vie w tha t th e 198 2 Votin g Right s Ac t (whic h govern s th e roly-pol y 
of ordinar y politics ) applie s t o suc h judicia l elections . The  Journal  editorialis t 
actually mentione d al l o f thes e facts . Th e JournaPs editorializin g wa s no t il l 
informed bu t was , rather , a  straightforwar d oppositio n t o thes e well-estab -
lished policies . Clarenc e Thoma s ha s describe d th e 198 2 amendment s a s 
"unacceptable."64 Guinie r opponent s successfull y recas t existing  la w an d 
policy t o resembl e threatene d an d cataclysmi c innovation—an d thei r princi -
pal weapo n wa s th e rhetori c o f impartiality . 

Like th e natio n i n th e Guinie r affair , th e Tough s ar e dupe d int o (or , 
worse, pretend ) a n allegianc e t o ideal s o f impartiality . Stephe n Carter' s 
preference fo r politicall y insulate d justice s i s a  functiona l varian t o f th e 

JournaPs preferenc e fo r a n "apolitical " selectio n process . Carte r ha s lamente d 
that "th e electora l etho s s o pervade s th e selectio n an d th e confirmatio n o f 
justices tha t on e i s move d t o wonde r wh y w e d o no t dispens e wit h al l 
the cumbersom e constitutiona l rigo r o f presidentia l nomination s an d Senat e 
hearings an d procee d directl y t o a n election. " 65 

Carter intend s tha t th e ide a o f straightforwardl y electe d Suprem e Cour t 
justices shoul d strik e th e reade r a s obviousl y absurd . H e assume s tha t som e 
impartial depoliticize d proces s i s obviousl y desirable . Th e foregoin g discus -
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sion suggest s th e opposite . An acknowledgmen t tha t judicia l powe r is  political 
power force s th e debat e ont o th e preferabl e terrai n o f "fairness"— a battle -
ground tha t terrifie s th e Journal 

Moreover, acknowledgin g tha t judicia l powe r i s politica l powe r doe s not 
mean abandonin g th e Cour t t o majoritarianism . A s ha s bee n wel l said , 
"Constitutional revie w i s intende d t o b e antimajoritarian, " an d s o "t o argu e 
against i t base d o n majoritaria n principle s i s pointless." 66 T o th e exten t tha t 
judicial review , i n practice , i s overwhelme d b y majoritaria n principles, 67 

judicial revie w ca n be sai d t o be malfunctioning . 
Finally, on e defens e o f Guinie r offere d b y some , notabl y Attorne y Gen -

eral Jane t Reno , wa s tha t th e JournaPs fear s wer e misplace d becaus e Guinie r 
would no t b e fre e t o enforc e he r admittedl y radica l ideas . Sh e woul d b e a 
member o f th e Clinto n administration , an d s o boun d b y it s policies . I f on e 
bought thi s argument , on e migh t g o o n to poin t ou t a n eve n mor e impressiv e 
constraint o n bot h Guinie r and  th e Clinto n administration : th e rul e o f law . 
For neithe r Guinie r no r th e Clinto n administratio n woul d eve r hav e ha d th e 
last wor d o n anything . The y woul d al l b e mer e partie s befor e a  court . So , 
why worry ? Indeed , i f Clin t Bolic k wa s righ t tha t Guinie r was , objectively , 
an exoti c civi l right s ideologue , wh y wa s h e hyperventilating ? Surel y th e 
supposed objectiv e rul e o f la w woul d rebuf f he r zealotry ? I n fact , th e Journal 
was cann y enoug h t o kno w tha t th e la w mean s nothin g mor e no r les s tha n 
the exten t t o whic h i t i s enforced . Bolic k feare d advers e politica l result s fo r 
causes dea r t o hi m shoul d Guinie r ge t he r hand s o n wha t h e calle d "th e civi l 
rights arsenal. " No w dawn s th e reaso n wh y the  Journal, i n wha t wa s ostensi -
bly it s opening salv o agains t Guinie r a s a n individua l appointe e an d litigator , 
actually spen t mos t o f it s energ y o n th e NAAC P "wago n trains " seekin g 
fairness amon g judges . Wha t th e Journal wante d t o avoi d wa s a  two-pronge d 
danger. Th e first:  a n aggressive , articulate , experience d litigato r (Guinier ) 
taking civi l right s case s befor e th e courts . Th e second : fai r court s tha t migh t 
listen t o stron g argument . The  Journal  allude d t o suppose d evil s wreake d b y 
some o f th e stat e law s requirin g tha t judge s reflec t th e diversit y o f th e 
communities ove r whic h the y preside . Thes e law s had , sai d th e Journal, 
"provided a n ope n doo r fo r yahoo s an d stooge s o f th e tria l lawyers. " Fai r 
judges ar e th e feare d "yahoos " an d Guinier' s civi l right s division , th e feare d 
trial lawyers . 

The Journal  place d th e wor d "fair " i n skeptica l questio n marks , presum -
ably indicatin g tha t it s opponents ' claim s fo r th e fairnes s o f th e ne w judge -
selection procedure s wer e no t objective , an d implyin g tha t it s ow n cal l fo r 



170 JUSTIC E T H O M A S ' S SIN S 

judges a s impartia l arbiter s wa s objective . Clin t Bolic k objecte d tha t th e 
Guinier appointmen t woul d "blu r th e line s betwee n advocac y group s an d 
government agencies , a s the y wer e i n th e /?re-Reagan [! ] years , whe n th e 
executive branc h subordinate d la w enforcemen t t o it s ideologica l agenda " 
(emphasis added) . Bolick's presentatio n o f right-wing zealotr y a s impartialit y 
is transparent, ye t i t worked . 

All thi s succes s (scupperin g Guinier , capturin g Justice Thomas , capturin g 
Carter, Randal l Kennedy , Sowell , Shelb y Steele , makin g Justic e O'Conno r 
seem a  "centrist, " makin g Clinton' s continuit y see m lik e catharti c change ) 
attests t o th e continuin g influenc e o f th e abstrac t idea l o f disinteres t i n 
American politics . Peopl e remai n uneas y wit h th e fran k an d nois y brokerin g 
of values . Peopl e prefe r t o preten d tha t valu e conflict s don' t exist . Thi s 
uneasiness i s itself a. valuable politica l too l fo r th e politicall y comfortable . Th e 
ideal o f impartiality i s itsel f a  partisan weapo n i n American politics . 
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Sir Vidi a Naipaul' s Revolutionar y Trut h 

Naipaul seem s . . . t o b e a  write r beleaguere d b y hi s ow n truths , unabl e t o ge t 
past them. 

—Elizabeth Hardwick , 197 9 

Transfixed b y country-and-wester n music' s inventiveness , [Naipaul ] remain s silen t 
about th e blue s an d jazz . White writer s ge t a  ful l billin g a s artists ; black writer s ar e 
scaled dow n t o representative s o f racia l frenz y o r despair . I n encounter s wit h south -
ern churchfol k an d politica l leaders , too , Naipau l manage s t o uncove r th e nobl e 
pathos o f a  vanishin g pas t amids t whit e souther n communities , bu t amon g blac k 
communities, h e unearth s self-violatio n an d back-to-bac k dereliction . Predictably , 
Naipaul find s himsel f draw n t o Booke r T . Washingto n whil e recoilin g i n irritatio n 
from th e mor e radica l W . E . B. Du Bois . Naipaul's genera l disdai n towar d souther n 
black cultur e contain s di m echoe s o f hi s mor e violen t dismissal s o f th e Caribbean , 
such a s hi s scoffin g accoun t o f Trinidadian carniva l a s " a versio n o f the lunac y tha t 
kept the slave alive." 

—Rob Nixon, London Calling:  V.  S.  Naipaul  ̂Postcolonial Mandarin 

Tough Love  Is  an  International  Affair 

Clarence Thomas' s unhapp y inabilit y t o hel p Haiti' s refugee s i s merel y th e 
most obviou s exampl e o f th e internationa l significanc e o f America' s Toug h 
Love Crowd . Beyon d th e direc t impac t o f Clarenc e Thomas , Stephe n Car -
ter's versio n o f the origina l constitutiona l desig n woul d reduc e congressiona l 
fetters o n U.S . presidentia l wa r powers . A t th e heigh t o f th e Gul f Wa r 
crisis, Carte r wrot e i n th e Washington  Post  tha t wa r makin g i s a n executiv e 
prerogative an d tha t congressiona l attempt s t o micromanag e (hi s word ) th e 
executive's war-makin g powe r ar e unconstitutional . Mor e generally , Carte r 
appears willin g t o exoticiz e foreigner s i n orde r t o enhanc e th e persuasivenes s 

*73 
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of hi s scholarshi p befor e a n America n audience. 1 Carter' s advocac y o f a n 
expanded rol e fo r religio n i n America n civi c lif e i s a  goo d exampl e o f this . 
Ignoring th e U.S . rol e i n destabilizin g Irania n democrac y afte r Worl d Wa r 
II, Carte r attribute s th e scar y Islami c Republi c o f Ira n t o religiou s zea l an d 
goes o n t o sa y tha t hi s propose d visio n o f th e U.S . Constitution' s establish -
ment clause , whil e mor e accommodatin g o f religiou s sentiment , i s no t aki n 
to tha t foreig n nightmare . Carte r elsewher e bolster s hi s cal l fo r mor e religio n 
in America n lif e wit h a  referenc e t o "tha t anarchi c no-man' s lan d tha t th e 
maps stil l insis t i s a  natio n calle d Lebanon. " Carte r portray s thi s Lebanes e 
anarchy a s th e resul t o f a  kin d o f religiosit y tha t i s foreig n t o America—a s 
an emanatio n o f som e othe r place . America' s rol e i n th e pligh t o f Lebano n 
entirely disappear s i n suc h aside s s o tha t Carte r ca n bolste r hi s argumen t fo r 
greater religiosit y i n America n life . Edwar d Sai d ha s lon g emphasize d th e 
role o f a n invente d "other " i n ever y nation' s definitio n o f itself . Carter' s 
invented Lebanon , th e produc t o f a n ostensibl y un-America n religiou s zeal , 
is invoke d t o assur e American s tha t thei r syste m ca n surel y accommodat e a 
bit mor e religiosit y withou t reachin g wha t h e call s "th e botto m o f th e 
slippery slope. " 

Carter's Americ a i s uniqu e amon g nations . Fo r Carter , thi s present s a 
"Uniqueness Puzzle, " deservin g o f seriou s scholarl y attention . Tha t puzzl e i s 
"why th e America n experimen t i n constitutiona l governmen t ha s succeede d 
so wel l fo r s o long , whe n s o man y othe r effort s a t establishin g democrac y 
have faile d s o miserably. " Carter' s puzzl e migh t resolv e itsel f i f h e trie d t o 
explain ho w an d wh y a  discret e grou p o f Americans ha s uncannil y remaine d 
at th e botto m o f America' s wel l throughout  America's history . O r wher e th e 
Native American s disappeare d to . O r wh y America' s neighbor s wer e s o 
churlish a s to questio n U.S . manifest destin y t o rul e the Western hemisphere . 
Such concern s ar e feather-ligh t fetter s o n Carter' s romanti c geopolitics . 

Again, i n hi s Reflections,  Carte r recant s hi s prio r "glowin g reference " t o 
the interventio n o f th e U.S . Marine s i n Guatemala . Ye t h e recant s no t 
because U.S . adventurism i s wrong, but because (i n a  burlesque o f imperialis t 
inexactitude) h e go t th e nam e o f th e countr y wrong . Carter , ostensibl y 
correcting himself , laud s th e interventio n o f th e Marine s i n 196 5 t o enabl e 
"free elections " i n the Dominica n Republi c (no t Guatemala) . Withou t enter -
ing int o a n historica l excursus , suffic e i t t o sa y tha t Carter' s versio n o f th e 
American rol e i n th e 196 5 event s i n th e Dominica n Republi c i s acontextua l 
and self-righteous . Ever y Wes t India n schoo l chil d know s tha t U.S . policy i n 
the Dominica n Republic , an d throughou t th e Caribbean , wa s an d i s directe d 
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by ver y specifi c America n corporat e interest s (e.g. , th e Unite d Frui t Com -
pany an d it s corporat e successors) . America n suppor t fo r "democracy " wa s 
and i s sporadic . U.S . intervention ha d an d ha s an uncanny tendenc y t o accor d 
with th e desire s o f America n propert y i n th e region . Bush' s an d Clinton' s 
modest effort s i n th e caus e o f Haitia n Presiden t Aristid e (wher e th e U.S . ha s 
little a t risk) , contraste d wit h thei r overkil l response s t o Ira q (wher e oi l 
prices ar e a t risk) , confor m t o a  patter n tha t i s a s ol d a s America . I n 1987 , 
even afte r th e U.S . lai d mine s i n Nicaragua' s harbors , afte r th e U.S . with -
drawal fro m th e Internationa l Cour t o f Justice (ICJ) , wher e Nicaragu a initi -
ated a  lawsuit , an d afte r th e ICJ' s decision s i n favo r o f Nicaragua , Carte r 
remained comfortabl e discussin g whether , without  regard to international law, i t 
is "morall y desirable " fo r th e Unite d State s t o "tr y t o pro d o r pressur e th e 
government o f Nicaragu a int o a  shape tha t i s like tha t o f some othe r policie s 
that ar e calle d democratic. " Carte r pose d thi s questio n whil e servin g a s a 
moderator i n a  pane l discussio n entitle d "Promotin g Democracy. " I t i s 
clear, i n context , tha t Carte r i s comfortabl e wit h America n prodding s an d 
pressurings. O n th e panel , Carte r repeatedl y addresse d th e anti-intervention -
ist vie w wit h a  loade d questio n tha t mad e clea r hi s ow n opinion . H e repeat -
edly aske d no t whethe r th e U.S . ha s a  unilatera l righ t t o interven e i n othe r 
countries, bu t rathe r whethe r i t ha s a  "righ t t o b e indifferent " t o th e "for m 
of government " i n Nicaragua , Angola , an d elsewhere . Whe n th e discussio n 
turned t o Sout h Africa , Carte r ha d t o ask  whethe r th e Africa n Nationa l 
Congress (ANC ) shoul d b e see n a s "primaril y fo r som e for m o f democrati c 
change," an d h e helpfull y pointe d ou t tha t th e Sout h Africa n governmen t 
(circa 1987 ) "doe s no t se e i t tha t way. " Th e reaso n fo r Carter' s ambivalenc e 
is, a s th e cours e o f the pane l discussio n confirms , th e Communist s unde r th e 
ANC's bed . 

Again, Carte r laud s a s "sensible " the Reaga n administration' s self-servin g 
distinction betwee n dictatorship s tha t ar e acceptabl e an d merel y "authoritar -
ian," like Pinochet' s Chile , and thos e tha t ar e unacceptabl e an d "totalitarian, " 
like th e U.S.S.R . Unsurprisingly , despot s wh o wer e Reaga n allie s tende d t o 
be classe d a s benig n authoritarians , whil e U.S . opponent s were , wit h un -
canny regularity , classe d a s totalitarian . Ye t Carte r i s ostensibl y mystifie d 
when h e finds  tha t thi s distinctio n wa s deploye d b y Reaga n i n suc h a  way a s 
to preserv e trad e wit h th e unreconstructe d Sout h Afric a o f the 1980s . 

Finally, whil e Carte r i s alway s carefu l t o separat e th e evil s don e i n th e 
name o f America n meritocrac y fro m th e idea l o f meritocrac y itself , an d th e 
evils don e i n th e nam e o f religio n fro m th e idea l o f America n religio n itself , 
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he rushe s t o conflat e th e failure s (allege d a s a  generality ) o f Marxist s wit h 
Marxism itself , an d th e failure s o f Eastern-blo c communis m wit h th e failure s 
of both communis m an d Marxis m themselves. 2 

Beyond abandonmen t (Thomas ) an d apologetic s (Carter) , Tough Lov e i s 
international i n a  mor e genera l sense . Thomas Sowell , fo r instance , doe s no t 
confine hi s social-scientifi c method s t o America' s shores . Hi s Preferential 
Policies (1990) provides , accordin g t o it s subtitle , "A n Internationa l Perspec -
tive." A n identica l subtitl e adorn s Sowell' s earlie r book , The  Economics  and 
Politics of Race (1983) , an d others . Moreover , a s i s b y no w familiar , w e ar e 
told o n th e bac k cover s o f these book s tha t "b y substitutin g fac t fo r rhetoric , 
Thomas Sowel l ha s mad e a n invaluabl e contributio n t o ou r seein g th e worl d 
as i t reall y is " an d tha t "emotiona l controversies " ar e "examine d i n factua l 
terms, wit h man y myth s bein g explode d alon g th e way. " 

The ineffectivenes s o f Sowell' s claim s t o captur e underlyin g realitie s 
through empirica l enquir y wa s canvasse d earlie r an d wil l no t b e repeate d 
here. Wha t remain s interesting , turnin g t o V . S . Naipaul , i s tha t Naipaul' s 
publishers mak e eve n mor e exorbitan t claim s fo r thei r man' s truth-findin g 
capacity. The y nearl y clai m tha t Naipau l out-truth s economist s lik e Sowell : 
"With a  fe w swif t an d beautifull y calculate d strokes , Mr . Naipau l bring s th e 
essence o f a  socia l situatio n s o vividl y t o lif e tha t on e begin s t o wonde r 
whether al l th e sociologists , anthropologist s an d politica l scientist s hav e no t 
laboured i n vain." 3 

Naipaul himsel f encourage s suc h reckoning s o f hi s abilit y t o detai n essen -
tial truth—i n both  his fiction  an d hi s nonfiction . H e ha s written , fo r instance , 
that "th e novel  is a  form o f socia l enquiry " (emphasi s added) . And Ro b Nixo n 
has demonstrated , i n a  brilliantly condense d discussion , th e manne r i n whic h 
Naipaul pursue s a  "convergenc e o f aestheti c an d socia l scientifi c conception s 
of culture. " A s Nixo n suggests , Naipau l skillfull y appeal s t o a n autobio -
graphical genr e o f writin g i n orde r t o deflat e th e eas y critiqu e t o whic h a 
straightforward socia l scientis t (Sowell ) o r ethnographe r migh t b e vulnera -
ble. Naipaul' s introspectiv e pros e appear s t o cas t of f narro w scientifi c preten -
sions. Ye t Naipau l doe s no t abando n th e clai m tha t h e ca n captur e essentia l 
truths abou t th e variou s culture s h e visits . O n th e contrary , Naipau l claim s 
that hi s finely  tune d sensibilit y (o r "vision" ) give s hi m unusua l acces s t o 
authoritative cultural knowledge . Naipau l sai d i n 1993 , 

In th e moder n perio d th e renderin g o f realit y ha s alway s bee n -an issue . Judgments 
and form s hav e constantl y varied . Hazlit t (wh o die d i n 1830 ) though t tha t Byron' s 
personality displa y obscure d th e world . Scot t wa s th e true r writer , h e said , becaus e 
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Scott did not stand between the reader and the world. To rende r the truth o f his own 
life Hazlit t ha d onl y th e essay . I t wasn' t enough . The  novelists who  came  after used  the 
novel form to  get at truths the  essay  could not get  at,  truths  about society and mental states, for 
instance. The  great  novels of the 19th century  still have this quality of truth. (Emphasi s added) 

While Naipaul' s clai m t o detai n truth s abou t divers e societie s an d collec -
tive menta l state s recall s Shelb y Steele' s clai m t o hav e discovere d a  universa l 
destructive Africa n America n "ant i self, " Naipaul' s clai m appear s t o hav e ha d 
some succes s amon g America n critics . Alfre d Kazi n ha s calle d Naipau l "th e 
most compellin g maste r o f social  truth tha t I  kno w o f i n th e contemporar y 
novel" (emphasi s added). 4 Kazin' s fait h i n Naipaul' s master y o f somethin g 
called socia l trut h survive s th e contrar y evidenc e o f Naipaul' s ow n 
utterances: 

Hindu civilizatio n stoppe d growin g a  lon g tim e ago . Nothin g ha s bee n happenin g 
except plunder, war, decimation . 

I don' t coun t th e Africa n readershi p an d I  don' t thin k on e should . Afric a i s a  lan d 
of bush. 

QUESTION: Wha t i s the future, i n Africa ? 
NAIPAUL: Afric a ha s no future . 

This sor t o f truth i s a pervasive featur e o f Naipaul's writing , an d postcolo -
nial critic s hav e generall y emphasize d thes e failures . Ye t Naipaul' s claim s o f 
access t o socia l trut h hav e remaine d unchastened . Thi s i s ho w Naipau l 
describes th e failing s o f India n an d Wes t India n intellectua l activity , 
respectively: 

The sweetness and sadness which can be found i n Indian writing and Indian films are 
a turning awa y fro m a  too overwhelmin g reality ; they reduc e th e horro r t o a  warm 
virtuous emotion. Indian sentimentalit y i s the opposite of concern. 

The insecur e wis h t o b e heroicall y portrayed . Iron y an d satire , whic h migh t hel p 
more, are not acceptable ; and no writer wishes to let down hi s group. . .. I f the West 
Indian writer is to be blamed, it is because, by accepting and promoting the unimpres-
sive race-and-colou r value s o f hi s group , h e ha s no t onl y faile d t o diagnos e th e 
sickness of his society but has aggravated it . 

This, then , i s Naipaul' s agenda : t o tel l th e bitte r truth s fo r th e goo d o f 
those h e care s about . Wherea s optimisti c placeb o analyse s fail , Naipau l wil l 
unflinchingly diagnos e th e sicknes s o f hi s society . Naipau l i s confident o f th e 
accuracy, indee d th e predictive value, o f th e knowledg e h e ha s spen t hi s lif e 
amassing: "Yo u mus t rea d [The  Middle  Passage]  and tel l m e tha t th e chapte r 
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on Jamaica i s not wonderfull y prescient , pre-visionar y o f what ha s happene d 
lately. I f you ca n tel l m e that , then  attack me " (emphasi s original) . 

Naipaul claims , then , tha t h e i s tellin g truth ; tha t i f h e i s heede d futur e 
disaster ca n b e avoided ; tha t pas t failur e t o hee d hi m ha s i n fac t resulte d i n 
present disaster . NaipauP s clai m t o b e contributin g t o real-worl d solution s 
recurs i n hi s innumerabl e dismissal s o f postcolonia l politic s a s mer e drama . 
The rea l solutio n is , fo r Naipaul , beyon d politics . I t i s i n th e hand s o f th e 
small phalan x o f genuinely diagnosti c intellectuals—thos e rare , stern , teller s 
of unpalatabl e truth s suc h a s Naipaul . Naipau l claim s tha t th e intellectual' s 
caustic appraisal s (an d correspondin g actions ) ar e th e sol e authenti c mean s 
of progress. I t i s fair t o sa y that thi s i s an incessan t them e o f NaipauPs work. 5 

Consistent wit h NaipauP s self-promotion , hi s admirer s detec t n o oddit y 
in th e mos t clamorou s oxymorons , a s wher e Willia m Wals h say s tha t Nai -
paul ha s "th e novelist' s objectivit y an d insight. " NaipauP s novelisti c objec -
tivity i s a s od d a s Stephe n Carter' s empirica l hunchmaking , onl y mor e 
audacious. NaipauP s Wester n admirer s consistentl y describ e hi m a s "beyon d 
partisanship" an d therefor e capabl e o f detainin g truth : "Hi s min d i s no t 
weighed dow n b y an y heav y inherite d India n burden , biase d b y subjectiv e 
and arbitrar y convictions , no r hagridde n b y self-pity . Hi s i s a  very clea r an d 
naked intelligence—hi s onl y prejudic e i s to be i n favo r o f reality. " 

Examples lik e thi s ca n b e multiplie d amon g Wester n critics , bu t on e 
example i n particula r i s instructive becaus e it s slippery us e o f language take s 
us nea r th e hear t o f th e problem . Eugen e Goodhear t acknowledge s (indee d 
treats a s obvious ) tha t Naipaul , lik e the res t o f us , i s subjec t t o a n "incorrigi -
ble subjectivity " tha t reflect s itsel f i n "unattractiv e prejudices " tha t ar e "o f 
course unpleasant. " But , Goodhear t continues , 

To flaunt  one' s prejudice s a s Naipau l doe s ca n b e a  rare virtue—o r vice—i n wha t 
Pve calle d th e etho s o f congeniality , whic h demand s tha t w e publicl y tolerat e on e 
another, a  condition tha t produce s eithe r hypocris y (i n whic h w e affec t attitude s w e 
privately disavow ) o r self-deceptio n (i n whic h w e n o longe r recogniz e ou r tru e 
feelings). In either case perception and truth suffer . 

Goodheart's conclusio n tha t perceptio n an d trut h suffe r i n on e o f the tw o 
specified way s i s entirel y unargued . Hi s hypocris y clai m assume s tha t eve n 
NaipauPs concededl y prejudice d utterance s contribut e t o a  stockpile o f some -
thing calle d "truth. " Bu t perhap s trut h i s no t a  kin d o f widget ? Goodheart' s 
second clai m ("self-deception") , wit h it s attendan t notio n o f ou r n o longe r 
recognizing ou r tru e feelings , smack s o f th e infinit e regres s o f "fals e con -
sciousness." Eve n i f i t is , b y som e unspecifie d an d metaphysica l standard , 
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true tha t w e postcolonial s don' t "know " ou r tru e selves , wh o i s t o sa y tha t 
Goodheart know s u s better ? 

Next, fro m th e negativ e assertio n (above ) tha t thos e withou t prejudic e 
suffer a  los s o f perceptio n an d truth , Goodhear t heroicall y assert s th e affir -
mative—that Naipaul' s prejudic e advance s hi s trut h tellin g an d clear-sight -
edness: "Prejudice d utteranc e i s authenti c expression . Naipaul' s powe r a s a n 
observer o f the ideologica l landscape s o f developing nation s . . . owe s a  grea t 
deal t o hi s prejudice d clear-sightedness . . . .  [His ] anti-faith , anti-ideologica l 
skepticism i s wedde d t o a  kin d o f radica l empiricism , a  passio n fo r 
observation." 

This referenc e t o prejudice d clear-sightednes s i s offere d withou t irony . 
Goodheart clearl y think s h e ha s buil t hi s cas e fo r clear-sightednes s b y point -
ing ou t tha t Naipau l flaunts  hi s prejudic e i n defianc e o f the etho s o f congeni -
ality, wit h it s attendan t hypocris y an d self-deception . Ye t there' s a  failur e o f 
logic: the  preparedness to speak up  is  no guarantee of  the  truth  of  what  is  said. A 
zany willingnes s t o flout  th e etho s o f congenialit y ma y b e entertainin g t o 
those wit h a  tast e fo r Friar' s Roasts , bu t thi s i n itsel f hardl y confer s th e 
privilege o f trut h upo n wha t i s said . Goodhear t ha s bee n trippe d u p b y hi s 
own sleigh t o f phrase : "Prejudice d utteranc e i s authentic  expression. " Thi s 
"authentic" mean s "honest, " no t "accurate. " Ther e i s perhap s a  laudabl e 
Nietzschean-individualist strea k i n Goodheart' s instinct s here . "Mor e im -
portant tha n th e particula r prejudices, " Goodhear t says , "i s th e freedo m t o 
be prejudice d an d th e powe r t o expres s it , whic h i s associate d wit h th e 
freedom an d powe r o f th e imaginatio n itself. " Ye t thi s principl e i s hardl y a 
societal blueprin t (whic h i s almos t wha t Naipaul' s diagnosti c "socia l truth " 
aims at) . Moreover , Goodheart' s sleigh t o f phrase, hi s slippag e fro m authentic 
prejudiced utteranc e t o th e superio r truth  o f th e vie w expressed , migh t hav e 
been avoide d b y a  closer readin g o f Nietzsche : "Trut h ha s neve r ye t clun g t o 
the ar m o f an inflexibl e man." 6 

Naipaul, too , apparentl y invest s littl e seriou s though t i n th e questio n o f 
what t o dignif y a s truth : "Unles s on e hear s a  littl e squea l o f pai n afte r one' s 
done som e writing , on e ha s no t reall y don e much . Tha t i s m y gaug e o f 
whether I  have hi t somethin g true." 7 

This i s Toug h stuff . O r els e i t i s semiserious , an d equall y irresponsible . 
Naipaul, whil e capabl e o f considerabl e humor , claim s t o b e mor e tha n a 
simple jester . H e claim s t o care . Naipaul' s rhetori c o f concer n fo r postcolo -
nial people s is , however , give n shor t shrif t eve n b y hi s mos t sophisticate d 
adversaries. Ro b Nixon' s London  Calling:  V. S.  Naipaul,  Postcolonial  Mandarin 
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discusses a t lengt h Naipaul' s disdai n fo r frivolou s an d privilege d trave l 
writers (Waugh , Norman , Byron , Greene , Dinesen , Hemingway ) an d Nai -
paul's insistenc e tha t h e is , becaus e o f hi s seriousnes s an d hi s concern , 
different fro m them . Nixo n distinguishe s Naipaul' s admitte d "politica l inter -
est" fro m hi s lac k o f "concern, " admittin g tha t Naipau l ha s th e interes t bu t 
doubting tha t h e ha s th e concern . A t a  ver y importan t leve l Nixo n i s indee d 
correct. Naipaul' s regurgitatio n o f nineteenth-centur y Britis h disdai n fo r 
brown people s i s th e precis e opposit e o f concer n fo r thos e peoples . Nixo n 
correctly point s ou t tha t Naipaul' s protestation s o f concer n deflec t attentio n 
from hi s affinitie s (o f sensibilit y an d o f privilege ) wit h th e frivolou s trave l 
writers fro m whos e compan y h e woul d depart . Ye t Nixon' s shor t wa y 
around Naipaul' s rhetori c o f concern forfeit s a n importan t ethica l resource . I f 
Naipaul wer e a n avowe d imperialist , importan t mora l criticism s woul d b e 
unavailable t o hi s adversaries . Yet thos e mora l criticism s ar e in fac t available . 
Naipaul i s no t a n avowe d opponent , bu t rathe r a  faile d partisa n o f postcolo -
nial peoples . Thi s i s a  vie w tha t othe r critic s o f Naipau l hav e reached . 
Selwyn Cudjoe , a  consistentl y unfriendl y postcolonia l criti c o f Naipaul , 
basing himsel f o n psychoanalytica l writings , concludes tha t "Naipaul' s hyste -
ria"—and hysteri a i s a  stat e o f min d t o whic h Naipau l frequentl y con -
fesses— "tends t o displac e th e realit y o f th e postcolonia l world. " Cudjo e 
continues tha t Naipau l "doe s no t deliberatel y an d consciousl y defam e Thir d 
World societies , no r doe s h e believ e tha t h e i s no t tellin g th e 'truth ' a s h e 
perceives it . Rathe r h e accuse s thes e countrie s o f living a  gigantic 'lie. ' " 8 

Naipaul's concer n fo r postcolonial s i n exposin g suc h lie s i s fa r mor e tha n 
a casua l one . H e see s mora l concer n a s central  to hi s mos t profoundl y hel d 
artistic ideals . An y failur e o f concer n is , fo r Naipaul , a  ke y ingredien t o f 
moral an d artisti c failure . Naipaul' s ow n manifes t failure s o f concern ar e thu s 
not merel y irrelevan t politica l complaining . The y represen t th e collaps e o f 
his ow n mora l an d aestheti c project : trut h a s revolution . 

NaipauVs Ideal  of  Truth  as  Revolution 

It i s impossibl e t o overstat e Naipaul' s commitmen t t o a n ethi c o f art . Fo r 
him, writin g i s a  vocation i n th e strictes t sens e o f the word : " I thin k tha t i f I 
hadn't succeede d i n being a  writer I  probably woul d no t hav e bee n around ; I 
would hav e don e awa y wit h mysel f i n som e way. " 

Writing i s a  vocatio n tha t Naipau l see s a s give n t o hi m b y hi s father , a 
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journalist an d shor t stor y write r i n th e (fo r Naipaul ) culturall y barre n land -
scape o f Trinidad' s colonia l society . Th e so n cherishe s thi s vocatio n al l th e 
more becaus e suc h a n impuls e o f hig h civilizatio n migh t s o easil y hav e bee n 
snuffed ou t i n suc h a n advers e environment . Thi s sens e tha t th e artist' s 
vocation i s a t onc e th e ultimat e value , eve n th e onl y on e availabl e t o him , 
coupled wit h a  sens e o f ho w rando m wa s it s successfu l inheritanc e fro m hi s 
father, ho w easil y (Naipau l thinks ) i t migh t hav e elude d him , sharpen s 
Naipaul's reverenc e fo r th e writer' s art . Naipau l freel y admit s thi s unusua l 
intensity: " I becam e a  write r becaus e o f thi s overwhelmin g sens e o f it s 
nobility a s a  callin g whic h wa s give n t o m e b y m y fathe r an d probabl y 
exaggerated b y me." 9 

Naipaul's profoun d appreciatio n o f th e lif e o f art , couple d wit h a  viscera l 
conviction tha t th e societie s tha t wer e t o b e hi s subject , bein g "backward, " 
could no t sustai n tha t life , migh t easil y hav e fuele d a  tur n inward , a  shar p 
move awa y fro m an y notio n o f th e artis t a s an y kin d o f legislator . Thi s 
would hav e place d th e postcolonia l artist , retreatin g i n th e fac e o f th e 
irreformable barrennes s o f Thir d Worl d life , amon g thos e who , lik e Benda , 
say "m y Kingdo m i s no t o f thi s world. " This  is  not,  however,  Naipaul's view. 
Naipaul, lik e th e othe r Toughs , admit s an d approve s tha t n o hermeti c sea l 
separates ar t fro m civi c life . As a  young Trinidadia n reader , Naipau l tell s us , 
he attempte d t o ente r int o Britis h literatur e bu t faile d becaus e "no  writer, 
however individual his vision, could be separated from his  society" An d i n hi s earl y 
experience a s a  writer, Naipau l foun d this , to hi s detriment , confirmed : 

I've ofte n sai d tha t whe n I  was younge r an d though t o f being a  writer , I  thought I 
was servin g a  thing calle d art , an d tha t ar t wa s somethin g divinel y judged , an d tha t 
what was good woul d be rewarded. I  very quickly found ou t tha t this wasn't so , that 
I was always being judged politically . . . .  What a  labor it has been to ignore this and 
break out of it. 

And Naipaul' s labo r wa s no t a  private , introspectiv e effort . I t was a  publi c 
campaign. Naipau l wrot e i n th e 1950s , i n th e Times  Literary  Supplement,  tha t 
"it isn' t eas y fo r th e exoti c write r t o ge t hi s wor k accepte d a s bein g mor e 
than somethin g exotic , somethin g t o b e judge d o n it s merits . Th e ver y 
originality o f th e materia l make s th e wor k suspect. " I n makin g suc h state -
ments, Naipau l becam e a n activ e an d deliberat e participan t i n a  political 
project. Whe n Chinu a Acheb e envisage d th e novelis t teachin g tha t th e pal m 
tree i s a  fit  subject fo r poetry , h e explicitl y linke d thi s projec t wit h th e furthe r 
one o f helpin g hi s societ y regai n it s belie f i n itself . Naipau l i s quit e self -
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consciously a n adheren t o f th e first  project , an d (implicitl y o r els e despit e 
himself) h e als o participate s i n the second—fo r th e forme r entail s th e latter , 
as Naipaul' s ow n word s acknowledge : 

If landscapes d o not star t t o be real unti l they hav e been interprete d b y an artist , so, 
until the y hav e been writte n about , societie s appear t o be without shap e and embar -
rassing. . .. Fictio n o r an y wor k o f imagination , whateve r it s quality , hallow s it s 
subject. To attempt, with a full consciousness of established and authoritative mythol-
ogies, t o giv e a  qualit y o f myt h t o wha t was  agree d t o b e pett y an d ridiculous — 
Frederick Stree t i n Por t o f Spain , Marin e Square , th e district s o f Laventill e an d 
Barataria—to attemp t to use those names required courage . 

Naipaul's manifest o her e migh t sugges t a n en d produc t resemblin g Dere k 
Walcott's Omeros,  whic h successfull y relocate d Homeri c epi c i n a  Wes t 
Indian setting . An d Naipaul' s no\ rel A House  for Mr.  Biswas  i s exactl y suc h a n 
achievement. Biswas  span s thre e generation s an d render s a  particula r Wes t 
Indian milie u wit h a  vividnes s tha t i s frequently—an d justly—compare d t o 
the bes t o f Charle s Dickens . 

If suc h wor k flies  i n th e fac e o f receive d mythologies , writin g become s 
literally subversive . I n 1993 , Naipaul rendere d hi s mos t explici t statemen t o f 
this cree d t o date . Th e project , whic h h e summe d u p a s "the  ideal  of truth as 
revolution... i s a  moral  one.  I t i s th e strivin g afte r truth , th e har d loo k a t th e 
world, an d it s effec t i s subversive . Tha t ma y b e too stron g a  word, bu t man y 
of th e grea t origina l writer s o f th e nineteent h centur y an d thi s hav e helpe d 
to undermin e an d remak e thei r civilization " (emphasi s added) . 

Naipaul's muc h earlie r criticism s o f India n fiction  (specificall y tha t o f 
R. K . Narayan , thoug h Naipau l generalize s th e point ) furthe r underlin e hi s 
commitment t o th e moral  ideal tha t th e write r ough t t o b e a  subversiv e trut h 
teller fo r th e benefi t o f thos e h e o r sh e write s about . Naipau l detect s i n 
Indian fiction  a n (t o him ) unsatisfactor y fusio n o f th e nove l for m wit h th e 
(to him ) Hind u belie f i n the vanit y o f al l human actio n an d huma n life : 

The for m o f th e nove l implie s a  concer n wit h th e condition s o f men . Narayan' s 
message in all his books is that the condition o f men is not important . So there is this 
oddity—writing about people as though human life matters, and the deeper pessimis-
tic rejectio n o f a  concer n wit h men . I  don't  think  Indians quite  understand what the  novel 
is for. They  do  not  quite  accept  that  it  has  to  do  with  a  concern  for  human  existence. 
(Emphasis added ) 

For Naipaul , ar t minu s huma n concer n i s morally an d aestheticall y unsuc -
cessful. Naipau l reject s an y vie w i n which th e ultimat e valu e i s the someho w 
untethered pursui t o f beauty ; h e denie s tha t th e aestheti c i s someho w t o b e 
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elevated abov e th e human . Rather , th e allege d aesthetic  failure o f th e India n 
novelists i s fo r Naipau l th e direc t resul t o f a  failure o f human concern . Thus , 
arguments tha t Naipau l i s a  free , untethere d sou l ca n b e littl e mor e tha n trit e 
references t o hi s expatriation an d frequen t travel . For Naipaul , "It  is  impossible 
to think of a writer, a  novelist, as  being anything but  attached*'*10 (emphasi s added) . 
The bedroc k o f Naipaul' s aestheti c visio n i s thu s ver y differen t fro m hi s 
casual remark , i n a n interview , tha t h e wa s "willin g t o believ e tha t th e 
element o f pleasur e i s almos t invariabl y paramount. " Naipau l i s close r tha n 
might firs t appea r t o Achebe' s vie w tha t th e notio n o f ar t divorce d fro m 
service t o peopl e i s deodorize d dogshit . Certainly , man y question s remain . 
The question , fo r instance , o f wha t constitute s adequat e servic e t o peopl e i s 
radically controversial . Bu t i t i s a  projec t int o whic h Naipau l ha s avowedl y 
entered. Pete r Nazaret h quote s th e followin g passag e fro m Naipaul' s work : 
"The peopl e o f Elvir a .  . . have thei r funn y ways , bu t I  coul d sa y on e thin g 
for them ; yo u don' t hav e t o brib e the m twice. " Nazaret h comments : "Uni -
form contemp t fo r lif e i s no t a n asse t t o a  novelist." 11 I t i s less interestin g t o 
pronounce o n wher e th e fine  lin e betwee n iron y an d contemp t i s trans -
gressed tha n t o emphasiz e tha t Naipaul  agrees  with  Nazareth s premise. Naipau l 
frequently insist s tha t "on e can' t writ e ou t o f contempt. " Naipau l alway s 
insists tha t h e write s ou t o f concern.  A t a  reading i n New York , h e sense s tha t 
his audienc e i s trouble d b y a  particula r story . Hi s unsolicite d response : " I 
assure you , I  write fro m th e deepes t sympath y fo r al l m y characters. " Again , 
faced wit h th e question o f whether h e had becom e a n "unstitche r o f systems " 
for himsel f an d hi s readers , h e resist s th e vie w tha t hi s ar t i s a  privat e self -
indulgence enacte d a t th e expens e o f rea l people : 

Put lik e tha t i t sound s a s thoug h I'v e decide d t o loo k afte r mysel f an d t o tr y t o 
preserve m y ow n cal m an d happiness—a s thoug h I' m shuttin g ou t th e distress . T o 
some extent , thi s ma y b e so , but  I  als o thin k I  hav e a n understandin g o f wha t i s 
possible i n ou r world : tha t th e oppresse d o r depresse d culture s o f th e worl d hav e 
really to look after themselves . 

Responding t o th e criticis m tha t hi s Turn  in  the  South  ha d provide d a n 
unduly "charme d an d gentl e accoun t o f rednec k culture " i n th e America n 
deep South , Naipau l insiste d tha t whil e other s urge d hi m t o expres s outrag e 
about slavery , h e wa s concerne d abou t slaver y "lon g befor e [hi s critics ] 
were." H e sarcasticall y rejecte d th e vie w tha t hi s critic s "car e muc h more " 
than h e does . Naipau l i s moreove r certai n tha t on e need s a  "conversatio n 
with a  society " an d tha t "on e canno t writ e i n a  tota l vacuum. " Naipau l 
rejects cloistere d ar t and , fo r instance , want s Indi a t o "d o somethin g i n th e 
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world": " A countr y wit h 60 0 t o 70 0 millio n peopl e whic h i s no w offerin g 
the worl d nothin g bu t illegitimat e holyme n shoul d b e ashame d o f itself... . 
For a  time I  hoped m y littl e prodding s woul d star t something. " 

True, thi s concer n i s sometimes , a s here , expresse d i n th e pas t tense . I n 
1977, for instance , Naipau l sai d that hi s "concer n fo r India " ha d been "beate n 
out o f [him] " an d tha t i t wa s no w "ever y ma n fo r himself. " Bu t eve n i f thi s 
rhetoric wer e regarde d a s mor e representativ e tha n th e overwhelmingl y 
more consisten t rhetori c o f concern , Naipau l woul d stil l b e presentin g him -
self a s a  disillusione d an d battle-wear y partisa n rathe r tha n a  perso n wh o i s 
indifferent o r hostil e t o postcolonia l societies . Despit e hars h clashe s wit h 
West India n critics , Naipau l ha s alway s insiste d tha t " I Canno t Disow n 
Trinidad an d I t Canno t Disow n Me. " At an y rate , the rar e an d unrepresenta -
tive rhetori c o f disillusionment neve r threaten s Naipaul' s vie w tha t a  positio n 
of concer n i s essentia l t o aesthetic  success. Whil e Naipau l ha s said , " I writ e 
out o f a  sens e o f dut y t o myself , t o m y talents, " hi s exercis e o f thos e talent s 
always remains , purportedly , withi n th e projec t o f concer n fo r postcolonia l 
societies: "Whe n peopl e sa y 'Thi s boo k i s s o pessimistic, ' m y attitud e no w 
is 'But i t can' t b e pessimistic , becaus e I  have writte n it. ' And b y tha t I  mean I 
am ancestrall y o f th e culture—s o th e fac t tha t I  hav e writte n i t migh t b e 
taken a s a  sig n o f a  mind a t work." 12 

Thus, th e vie w tha t "th e expatriat e writer , lik e Naipaul , enjoy s a  uniqu e 
position—he i s not 'committed, ' excep t t o hi s privat e sensibilit y o r vision" 13 

is simpl y wrong . Attentio n t o Naipaul' s ow n rhetori c disclose s a n ethica l 
commitment t o th e well-bein g o f postcolonia l societies . 

NaipauVs Trojan  Truth 

Naipaul's commitmen t t o postcolonia l people s hangs , however , b y a  thread . 
Naipaul's ideal , lik e tha t o f Julien Benda , i s nonideologica l trut h telling . Hi s 
commitment is , a s h e tell s it , no t t o politica l doctrin e i n a n ordinar y (he' d 
say, vulgar ) sense . Rather , Naipau l espouse s a n unexactin g humanis t ideal : 
"I a m awar e tha t I  hav e probabl y bee n rathe r feebl e an d uninvolved . Ye t I 
find i t ver y har d t o commi t mysel f t o an y doctrin e excep t m y ow n privat e 
values whic h I  think ar e libera l an d humane. " 

Naipaul, then , i s a  committe d trut h teller . H e i s concerne d bu t remain s 
ostensibly beyon d politica l doctrine . While Clarenc e Thoma s claim s t o oper -
ate lik e a  monasti c reclus e immun e t o politica l pressures , Naipau l claim s t o 
have reache d th e "Buddhis t idea l o f non-attachment" t o politics . For Naipaul , 



SIR VIDI A NAIPAUL' s REVOLUTIONAR Y TRUT H 18 5 

the novelis t mus t thu s b e attache d t o an d i n conversatio n wit h society , ye t 
^at tached t o conventionall y politica l causes . 

Predictably, thi s lead s t o grief . Naipau l believe s tha t "peopl e wit h a  caus e 
inevitably tur n themselve s of f intellectually. " Naipau l make s n o pretense , 
however, tha t hi s stron g ideologica l independenc e i s th e sam e a s disinteres t 
or neutrality . Naipau l urge s tha t ar t shoul d b e mor e tha n a  passiv e proces s 
of documentation : th e artis t wh o seek s onl y t o recor d commit s th e "docu -
mentary heresy. " Rather , th e artis t shoul d "impos e a  vision o n th e world. " 

The writer , then , mus t impos e a n individua l visio n whil e ye t avoidin g th e 
seduction o f politica l causes . Tha t thi s i s a  ver y fine  (nonexistent ) lin e t o 
tread Naipau l doe s no t see m t o appreciate . Nevertheless , an d wit h gusto , h e 
sets abou t imposin g hi s ostensibl y privat e an d persona l vision . H e empha -
sizes tha t " I can' t g o t o a  place jus t t o se e an d b e an y longer . I  like to g o t o a 
place no w t o loo k a t something , t o investigat e a  particula r aspect . I  lik e a 
mission." And , speakin g o f hi s 197 7 boo k o n India , h e explains , " I wa s 
unwilling alway s t o describ e simply ; I  alway s tr y t o mak e a  descriptio n par t 
of an argument. " 

Naipaul's theor y o f individualisti c description , wedde d alway s t o a n argu -
ment, give s hi m a  way t o avoi d voice s h e would rathe r no t conten d with . O n 
his Islami c journe y h e talk s t o fe w politica l leader s becaus e "thei r view s ar e 
well known . .  . . They hav e nothin g t o tel l me. " Nothing?  The poin t tha t on e 
might prefe r t o loo k a t th e "rea l people " i s wel l taken , bu t unsurprisingly , 
Naipaul i s no t consisten t i n enforcin g th e ide a tha t politician s ar e irrelevant . 
He talks , fo r instance , t o th e Guyanes e politician s Forbe s Burnha m an d th e 
Jagans i n hi s 196 2 Caribbea n journey , an d o n a  return journe y h e revisit s th e 
Jagans (i n governmen t durin g hi s first  visit ; i n oppositio n durin g th e revisit) . 
My poin t her e i s no t t o prescrib e eithe r disregar d o f o r concer n wit h politi -
cians a s a  general rule , but merel y t o illustrat e th e inconsistenc y o f Naipaul' s 
dogma ove r time . Toda y th e politician s (Burnham , th e Jagans ) contribut e 
to truth , tomorro w th e politician s (o f th e Islami c world ) don' t contribut e 
to truth . 

Naipaul's dogma , whil e inconsistent , i s no t random . H e deliberatel y treat s 
certain artisti c reverence s an d canon s o f evaluatio n a s fixed  an d beyon d 
anyone's powe r t o control : "Th e publishe d book , whe n i t start s t o live , 
speaks o f th e cooperatio n o f a  particula r kin d o f societ y . . . i t ha s th e mean s 
of judgin g th e ne w thing s tha t ar e offered . . . .  This kin d o f societ y di d no t 
exist i n Trinidad. " 

Upon Naipaul' s receip t o f the 199 3 inaugura l Davi d Cohe n Britis h Litera -
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ture Priz e recognizin g " a lifetime' s achievemen t b y a  livin g Britis h writer, " 
his acceptanc e speec h affirme d tha t "writin g i s mor e tha n a  matte r o f spirit . 
A book i s a  physical , commercia l object . I t require s a  well-organised society . 
If you ar e goin g t o mak e a  living a s a  writer yo u nee d publishers , reviewers , 
bookshops, libraries , a  public looking fo r ne w work : a  book trade. " 

Such concession s compromis e Naipaul' s mor e grandios e assertion s o f 
absolute independenc e (" I hav e n o enemies , n o rivals , n o masters ; I  fea r n o 
one"), an d the y confir m th e complaint s o f hi s critic s tha t whil e Naipau l 
claims t o presen t trut h abou t th e dispossessed , hi s work i s accountable t o th e 
cultural institution s o f the dispossessors . Thi s parado x assure s a  certain kin d 
of failure . 

Naipaul assume s tha t standard s o f literary valu e ar e unchangeabl e an d ar e 
foreign t o th e place s wit h whic h h e i s ostensibl y concerned . Thi s vie w o f 
literary valu e is , i n turn , underlai n b y Naipaul' s mor e genera l ide a tha t real 
history an d valu e ar e a  peculia r kin d o f achievement , of f limit s t o some . 
Naipaul believe s tha t withou t suc h achievement , ther e ca n b e n o authenti c 
human activity . Wha t exactl y i s thi s achievemen t tha t i s vita l t o authenti c 
history? Naipau l explains : 

Let's think. Can you write a satisfactory histor y of England from pre-Roma n tim e up 
through th e Roma n occupation , th e Roman withdrawal , the time o f the littl e savag e 
Kings, and thei r bein g wipe d out  b y th e Danes—th e consequenc e o f al l thi s bein g 
that nothing happened? I t wouldn't mak e sense to write weighty histories about that ; 
whereas if you make all of this a chapter of something larger, the material conceivably 
can stand that kind of inquiry. Remember what I  said long ago, that history was built 
around achievement an d creation . 

Naipaul nex t take s th e now-plausibl e ste p o f asserting tha t peopl e lackin g 
"real" histor y likewis e lac k authenti c personality . H e join s i n th e vie w tha t 
West India n societ y 

has neve r assume d an y particularl y nobl e aspect . Ther e ha s bee n splendou r an d 
luxurious living , an d ther e hav e bee n crime s an d horrors , revolt s an d massacres . 
There ha s bee n romance , bu t i t ha s bee n th e romanc e o f pirate s an d outlaws . Th e 
natural grace s of life do not  sho w themselves unde r such conditions . There has been 
no sain t i n th e Wes t Indie s sinc e Las Casas , no her o unles s philonegr o enthusias m 
can mak e on e out  o f Toussaint . Ther e ar e n o peopl e ther e i n th e tru e sens e o f th e 
word, with a  character and purpose of their own. 

This passage , whic h Naipau l adopte d fro m th e nineteenth-centur y Britis h 
writer Jame s Anthon y Froude , hardl y represent s objectiv e truth . I n 1938 , 
C. L . R . James' s Black  Jacobins  provide d exactl y th e kin d o f compellin g 
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account o f Toussain t L'Overtur e an d th e Haitia n revolutio n tha t Froud e 
would evidentl y dismis s a s "philonegr o enthusiasm. " Jame s was , moreover , 
no indiscriminat e celebran t o f postcolonia l society . James's uncompromisin g 
ethical commitment s le d hi s more pragmati c politica l an d intellectua l contem -
porary, Eri c Williams , t o conclud e tha t Jame s wa s los t t o "th e absurditie s o f 
world revolution. " Naipau l nevertheles s chos e t o follo w Froud e rathe r tha n 
James, actuall y adoptin g Froude' s languag e a s th e epigraph  of hi s wor k o n 
the Caribbean . Naipau l chos e t o peddl e Froude' s unhapp y truth . 

This trut h define s histor y a s buil t o n achievement , the n define s "achieve -
ment" a s nothin g othe r tha n imperialis m itself . Fo r Naipaul , imperialis m 
bends th e destinie s o f subjec t people s int o conformit y wit h th e end s o f 
empire an d make s th e subjec t people s a  mer e chapte r o f somethin g larger . 
While Naipaul' s vie w underestimate s ever-presen t indigenou s resistanc e t o 
imperialism, ther e i s at leas t arguabl y a  sense i n which subjec t peoples , unde r 
the empire' s boot , indee d lacke d th e powe r t o implemen t agenda s o f thei r 
own. Bu t wit h independenc e thi s becomes , precisely , inaccurate . The end s o f 
formerly subjec t people s ar e fo r th e first  tim e a t thei r ow n disposal . At  the 
center ofNaipauVs work  is a denial  of the ee truth " of this shift. Postcolonial politic s 
is mer e drama . I n realit y i t i s impoten t maneuvering . Thi s i s confirmed , fo r 
Naipaul, b y th e "externa l policing " an d eventua l suppressio n o f the Grenad a 
revolution b y U.S . intervention . I t i s confirme d b y th e U.S . proddin g an d 
pressuring tha t Toug h Stephe n Carter , fo r example , take s t o b e America' s 
worldwide prerogative . I t i s confirmed , too , b y America' s pro-Naipau l liter -
ary establishment . Alfre d Kazi n i s remarkabl y explici t whe n h e say s tha t 
Naipaul make s "clea r today , a s i t wa s no t t o Dickens , Balza c an d al l thos e ^ 
realists, tha t yo u shal l kno w th e trut h an d i t shal l not  mak e yo u free " 
(emphasis added) . 

Naipaul's lucrativ e trut h is , however , premise d o n a n od d definitio n o f 
authentic huma n action . Th e idea l Naipau l presupposes , tha t o f utte r self -
determination, i s everywhere  (not jus t i n postcolonia l societies ) absent . I f 
Americans fee l constraine d t o haggl e a t th e U N o r withi n NAT O befor e 
attacking anothe r country , o r i f th e rea l valu e o f th e Britis h poun d i s con -
strained b y tha t o f th e deutsch e mar k withi n th e Europea n Monetar y Sys -
tem's exchange-rat e mechanism , ar e Britis h an d America n citizen s therefor e 
incrementally les s peopl e "i n th e tru e sens e o f the word " tha n whe n laissez -
faire gunboa t diplomac y hel d fre e reign ? An d i n th e colonia l era , wer e th e 
British les s rea l becaus e th e Spanis h ha d a  mor e sprawlin g empire ? Star -
tlingly, i t i s fa r fro m clea r tha t Naipau l woul d admi t th e absurdit y o f suc h a 
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view. Naipau l ha s referre d t o Britain' s increasingl y "colonial " sens e o f secu -
rity—the sens e tha t al l th e rea l decision s ar e bein g mad e i n Washington , 
D.C. Fo r Naipaul , Britain' s ne w pligh t somewha t resemble s th e invente d 
Trinidad o f hi s Loss  of  El Dorado.  In tha t book , th e rea l decision s wer e bein g 
made elsewher e (Spain , England) , renderin g loca l actio n insignificant . I n th e 
late twentiet h century , wher e are  the "real " decision s bein g made ? B y Bil l 
Clinton, o r b y hi s politica l handlers ? B y politicians , o r b y Wal l Street ? I f b y 
Wall Street , the n reall y b y it s well-heele d Asia n investors ? Whe n Clinto n 
goes sof t o n China' s human-right s abuse s becaus e h e want s acces s t o it s 
burgeoning consume r market , ar e the Communist s no w rulin g u s all ? 

Naipaul's visio n i s paralyzed b y suc h questions , lik e tha t o f a  dee r caugh t 
in th e headlights . Th e logi c an d explici t conten t o f Naipaul' s visio n increas -
ingly sugges t th e inauthenticit y o f all  human action . The escapis t romanc e o f 
Naipaul's recen t work— The Enigma  of  Arrival, A Turn  in  the  South,  India:  A 
Million Mutinies  Now —has bee n widel y note d (i n th e las t instanc e Naipaul , 
for th e first  time , wa s criticize d fo r undu e optimism  abou t India) . Naipaul' s 
newest truth , lik e th e old , i s ver y fa r fro m th e radica l empiricis m tha t 
Western critic s hav e lon g attribute d t o him . Naipau l use s th e allege d techno -
logical backwardnes s o f India , th e Middl e East , Afric a t o sho w tha t the y 
are outsid e a  "Universa l Civilization " buil t o n hig h technolog y an d libera l 
humanism. Ye t th e romanti c Britis h countrysid e o f Naipaul' s Enigma  easil y 
resembles th e antimodernis t pantheis m o f D . H . Lawrenc e an d ha s le d som e 
of Naipaul's mos t enthusiasti c Britis h reader s t o blush . While Naipau l ha s fo r 
a lon g tim e freel y admitte d t o being "feebl e an d uninvolved " i n conventiona l 
political agitation , h e le d a  band o f lobbyists i n writing a n Augus t 199 3 lette r 
to th e Londo n Times  campaignin g agains t th e reckles s high-tec h upgradin g 
of th e roa d syste m nea r Stonehenge . Naipaul' s laudabl e an d uncharacteristi c 
concern i n thi s lette r fo r "larks , lapwings , ston e curlew s an d Englis h par -
tridges" ha d les s t o d o wit h a  conversio n t o Greenpeac e politic s tha n wit h 
the perceive d vulgarizatio n o f tha t revere d Englis h tableau : "th e country -
side." Naipaul' s lates t truth , n o les s tha n th e earlie r variety , reflect s hi s 
personal preoccupations . Whil e hi s earlie r wor k screeche s venom , hi s newe r 
offerings remai n quietl y oppressive . 

NaipauVs Tough  Stuff 

Naipaul's Toug h diagnosi s foredoom s hi s suggeste d solutions . H e divine s 
that th e proble m i s history , whic h i s inherentl y beyon d th e reac h o f curren t 
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mortals. What , then , i s t o b e don e abou t postcolonia l societies ? "Nothing ! 
There's nothin g t o b e done . Excep t w e mustn' t romanticiz e them . Peopl e 
must d o thing s fo r themselves. " Naipau l believe s no t onl y tha t histor y i s 
built o n (imperial ) achievemen t bu t als o tha t th e dea d han d o f history' s gri p 
is wholly unshakable . I n th e followin g interview , thi s vie w i s emphatic : 

QUESTION: [Trinidad ] ha s alway s ha d Englan d a s a  referenc e an d thing s Englis h a s 
reverences. D o yo u thin k i t i s possibl e wit h independenc e t o buil d o r creat e 
new reverences ? 

NAIPAUL: NO , no , no, No, no , No. Because yo u know , whether yo u lik e i t or no t th e 
reverences hav e alread y existed . Within a  kind o f politica l syste m on e kne w tha t 
there wa s a  good wa y o f behaving: there wa s a  way o f being uprigh t an d a  way 
of being good and a way of not being good. 14 

This reinforce s Edwar d Said' s vie w tha t "Naipau l carrie s wit h hi m a  kin d 
of half-state d bu t finally  unexamine d reverenc e fo r th e colonia l order. " 1 5 

What greate r reverenc e i s possibl e tha n t o mak e imperia l achievemen t th e 
litmus tes t o f real  history ? Naipaul' s bedroc k belie f tha t th e politica l an d 
cultural reverence s ar e fixed  make s a n attitud e o f despai r th e appropriat e 
tonal postur e fo r hi s fiction.  I n The  Mimic Men  th e lea d characte r says , "Th e 
empires o f our tim e were shor t lived ; but the y hav e altere d th e world forever ; 
their passin g awa y i s thei r leas t significan t feature. " Ye t thi s fel t fixedness 
emerges fro m Naipaul' s consciousnes s rathe r tha n fro m simpl e fact . Thi s 
realization allow s u s t o criticiz e Naipaul' s accoun t o f postcolonia l truth . 
Naipaul's concer n reflect s wha t Ro b Nixo n ha s calle d return-ticke t prog -
ressivism. The  values  that underlie  NaipauFs descriptive  effort  betray the values that 
underpin his concern.  Hi s espouse d concer n i s fo r thos e wh o inhabi t postcolo -
nial place s an d mus t mak e somethin g o f the pressur e t o act ; hi s prescription s 
make sens e onl y t o hi s Wester n cam p followers . Thi s i s a n ethical  failing. I t 
amounts t o secula r sin . I t i s entirel y plausibl e tha t i n th e still-colonia l worl d 
in whic h Naipau l mature d throug h hi s formativ e years , Britis h dominatio n 
might hav e carrie d wit h i t cultura l baggag e tha t enthrone d Englis h rever -
ences. Bu t tha t i s n o longe r th e case . An d thi s las t assertio n i s no t jus t 
postcolonial bravado . Anthon y Burgess , Englis h novelis t an d virtuos o o f a 
self-conscious styl e o f fiction  tha t som e migh t associat e wit h th e mos t refine d 
culture a s judge d b y traditiona l reverences , make s a  simila r suggestion . I n a 
1991 articl e entitle d "Josep h Kell , V . S . Naipaul , an d Me " (Kel l i s a  Burges s 
nom d e plume) , Burges s wrot e abou t hi s ow n exil e fro m England . A s 
Burgess explaine d th e problem s o f th e moder n Britis h writer , th e paralle l 
between hi s situatio n an d Naipaul' s ow n complain t i n hi s 195 8 articl e o n th e 
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"Regional Barrier " i s striking. Burgess , in this article , which i s a 199 1 excerp t 
from hi s memoir s suggestivel y entitle d You've  Had  Your  Time,  i s doubtles s 
parodying Naipaul , eve n whil e h e mark s th e collaps e o f old reverences : 

The proble m o f the contemporary Britis h novelist—m y problem—i s knowin g wh o 
to writ e for . T o writ e fo r th e Britis h i s not  enough : i t mean s choosin g fo r subjec t 
matter the emancipated wome n livin g in Hampstead o r holidaying in small hotels by 
Swiss lakes... . To writ e fo r America , where the large advances are , is a temptation, 
but American publishing houses want the British less and less. 

This recall s Naipau l i n 1958 : "Th e American s d o no t wan t m e becaus e I 
am to o British . Th e publi c her e [Britain ] d o no t wan t m e becaus e I  a m to o 
foreign. . . . I t isn' t eas y fo r th e exoti c write r t o ge t hi s wor k accepte d a s 
being mor e tha n somethin g exotic." 16 

In the contemporar y erosio n o f Britannic reverences—an erosio n effecte d 
by others ' efforts—Naipau l seem s eventuall y t o hav e bee n swep t up . Hi s 
1990 boo k India:  A Million  Mutinies  Now  treat s wit h a  ne w respec t wha t wa s 
once violentl y dismissed . Wherea s th e lates t wor k celebrate s th e suddenl y 
fertile millio n mutinie s tha t i s India , a n intervie w contemporaneou s wit h on e 
of Naipaul' s earlie r Indi a book s record s differentl y Naipaul' s respons e t o 
analogous energies : "No w tha t th e Britis h presenc e i s n o longe r there , wha t 
you ar e seein g no w i n Indi a . . . i s a n awakenin g o f a  very old , ver y village , 
very pett y India , tha t reall y ha s los t it s way. " Thi s ide a o f los t Europea n 
authenticity i s present als o i n Naipaul' s 196 7 novel, The  Mimic Men,  i n whic h 
a mediocr e Belgia n schoo l teache r i n th e Caribbea n islan d o f Isabell a i s ye t 
able t o conjur e th e magi c o f the rea l plac e acros s th e seas : 

There, i n Lieg e i n a  traffic jam , o n th e sno w slope s o f the Laurentians , wa s a  true, 
pure world . We, here on ou r island , handling books printed i n this world, and using 
its goods, had been abandone d an d forgotten . W e preten d t o be real , to be learning , 
to b e preparin g ourselve s fo r life , w e mimi c men o f the Ne w World , on e unknow n 
corner of it, with al l its reminders of the corruption tha t came so quickly to the new. 

Conversely, i n 1990 , Naipaul detect s ne w reverence s o n th e ris e i n India : 
"The increase d wealt h showed ; th e ne w confidenc e o f peopl e onc e poo r 
showed. On e aspec t o f that confidenc e wa s th e freein g o f new particularities , 
new identities." 17 

That thi s i s frame d a s a  chang e i n Indi a itsel f doe s no t obscur e th e 
likelihood that , a s Naipau l say s i n hi s hars h 196 4 India book , "I t wa s m y ey e 
that ha d changed. " (Naipau l mad e thi s latte r remark upo n revisitin g Bombay , 
months afte r hi s initia l 196 4 visit. ) Th e dus t jacke t o f th e U.S . editio n o f 
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Naipaul's 199 0 Indi a boo k i s studde d wit h "Prais e fo r V . S . Naipaul. " 
Heading th e lis t i s Joseph Lelyveld' s remark , cite d fro m th e New  York  Times 
Book Review, describin g Naipau l a s "th e mos t notabl e commitmen t o f intelli -
gence tha t Post-colonia l Indi a ha s evoked " an d opinin g tha t Naipau l i s 
"indispensable fo r anyon e wh o want s seriousl y t o com e t o grip s wit h th e 
experience o f India. " Lelyveld' s remar k i s base d o n Naipaul' s trac k recor d 
prior t o hi s latest , revisionis t book. 18 O n th e basi s o f those earl y vituperativ e 
and anxiety-ridde n books , on e wonder s whethe r Naipau l ha d himsel f a s ye t 
come t o grip s wit h th e experienc e o f India . Naipau l is , doubtless , a  notabl e 
intelligence. Ye t on e i s reminde d o f a  stor y th e anthropologist s tell : a  cleve r 
boy i n a  traditional society , tol d b y hi s mothe r t o "g o an d fin d a  quie t gir l t o 
marry," returne d wit h a  corpse . 

What Naipaul's  Tough  Stuff  Does 

The risk s i n Naipaul' s rudderles s trut h tellin g ar e no t difficul t t o detect . 
Notice ho w th e impressionabl e Pau l Therou x wa s influence d b y Naipau l 
when th e two wer e acquainte d ove r a  period o f time a t a n African university : 
"It wa s Naipau l wh o showe d m e tha t Afric a wa s mor e comed y tha n tragedy , 
and tha t perhap s I  shoul d spen d mor e tim e writin g an d les s tim e organizin g 
extra-mural classe s [fo r th e locals]." 19 

"Truth" tha t ha s thi s effec t i s no t self-evidentl y o f value . Again , o n 
November 5 , 1990 , as th e wa r drum s ros e agains t Iraq , Naipau l wrot e a  New 
York Times  op-e d piec e unde r th e headlin e "Ou r Universa l Civilization. " 
According t o Naipaul' s byline , th e articl e wa s "adapte d fro m th e Walte r B . 
Wriston lectur e a t th e Manhatta n Institute , a  publi c polic y organization. " 
Naipaul, lecturin g th e policymakers , portraye d a  fanatica l Isla m "wher e th e 
faith wa s th e complet e way , fille d everything , lef t n o spar e corne r o f th e 
mind o r wil l o r soul. " An d h e contraste d thi s wit h th e West , "wher e i t wa s 
necessary t o b e a n individua l an d responsible. " Thi s Wester n worl d wa s 
governed, accordin g t o Naipaul , b y a  "pursui t o f happiness " tha t simpl y 
"cannot generat e fanaticism. " Havin g jus t denie d th e possibilit y o f Wester n 
fanaticism, Naipau l conclude s i n languag e that , ironically , exactl y recall s 
Ronald Reagan' s mor e zealou s moments . Wher e Reaga n earlie r threatene d 
that America' s ideologica l opponent s woul d en d o n th e "tras h hea p o f 
history," Naipau l no w concur s tha t "othe r mor e rigi d system s i n th e en d 
blow away. " O n th e sam e da y an d o n th e sam e page—literall y alongsid e 



192 SI R VIDI A N A I P A U L ' S R E V O L U T I O N A R Y TRUT H 

Naipaul's article—Willia m Safire , bayin g fo r war , contraste d th e world' s 
"civilized capitals " t o Iraq , whic h wa s a  differen t kin d o f place . Wher e 
Naipaul sai d tha t ou r "universa l civilizatio n ha s bee n a  lon g tim e i n th e 
making," Safir e choruse d tha t immediat e attac k o n Ira q wa s vita l becaus e 
"we ar e dealin g her e wit h ou r ow n survival. " Day s later , then-Presiden t 
Bush mad e a  unilatera l an d fatefu l decisio n vastl y t o increas e U.S . troo p 
commitments i n the region . 

Next observ e Si r Vidi a Naipaul' s renderin g o f th e Thir d World : "T o b e 
born o n a n islan d lik e Isabella , a n obscur e Ne w Worl d transplantation , 
second-hand an d barbarous , wa s t o b e born t o disorder. " Hea r no w Si r Pete r 
de la  Billiere , Britis h commande r i n th e Gul f War , o n Sadda m Hussein : "It' s 
the sor t o f behavio r you' d expec t fro m th e rathe r low-grade , second-han d 
sort o f person tha t h e is." 2 0 Take n wit h U.S . general Norma n Schwarzkopf' s 
view tha t Iraq i soldier s wer e no t par t o f th e sam e huma n race , an d wit h th e 
disparate sensitivit y o f America n publi c opinio n t o th e los s o f a  fe w Ameri -
cans (versu s man y Iraqis) , Edwar d Said' s 198 1 remar k o n Naipaul' s boo k o n 
Islam, Among the  Believers, is prescient : Sai d point s ou t tha t fo r Naipaul , th e 
"other" peopl e "ar e t o b e castigate d fo r no t bein g Europeans , an d thi s i s a 
political pastim e useles s t o them , eminentl y usefu l fo r anyon e plottin g t o us e 
Rapid Deploymen t Force s agains t Islam . Bu t the n Naipau l isn' t a  Politician : 
he's jus t a  Writer. " 

Naipaul hardl y caused  George Bush' s resor t t o forc e rathe r tha n negotia -
tions wit h Iraq . Bush' s approva l ratin g soare d abov e 9 0 percen t i n th e war' s 
aftermath, an d Bus h ha d lon g independentl y hel d the view tha t ever y worth y 
president ough t t o b e "teste d b y fire."  However , Naipaul' s exper t an d timel y 
op-ed article , contrastin g inheren t Wester n reasonablenes s wit h inheren t 
Islamic fanaticism , unquestionabl y facilitated  Bush' s deployment s an d sani -
tized th e scorched-eart h militar y strateg y tha t followed . 

The foregoin g provide s a  context fo r remark s lik e the following : "Naipau l 
has no t demonstrate d tha t h e ha s tha t sens e o f genuin e commitmen t t o th e 
endurance o f th e huma n spiri t an d th e upliftmen t o f th e huma n perso n an d 
the triump h o f th e huma n .  . . [necessary ] t o giv e a  meaningfu l criticis m 
of [th e then-contemporar y "Blac k Power " movement ] takin g plac e i n th e 
Caribbean today." 21 

This passag e i s no t simpl y a  wistfu l cr y fo r ne w empath y fro m Naipaul . 
It is , rather , a  straightforwar d an d credibl e assertion  that failure s o f visio n 
derail Naipaul' s abilit y t o engag e postcolonia l societie s i n meaningful  criti -
cism. "Criticism " tha t assert s futilit y i s literall y meaningless , sinc e lif e con -
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tinues. Naipau l ha s lon g denie d tha t human s i n postcolonia l societie s ca n 
generate value . This abilit y has , says Naipaul , been take n awa y fro m u s by 
our history. Naipaul , who begins with an ideal of "truth a s revolution," ends 
with the news that realit y i s fixed. Naipau l commit s the very sin of which he 
misaccuses th e India n novelists : th e for m o f hi s wor k entail s th e wort h o f 
human life , while the infused visio n denies it. 



Conclusion: What' s S o Scar y abou t 
Partisanship? 

Partisanship Is  Not  Censorship 

Surely mor e trut h i s always bette r an d partisanshi p i s bad . Doesn' t partisan -
ship smac k o f self-censorship , an d won' t i t stultif y debate ? Perhap s not . First, 
the clas s o f absolutel y uncontestabl e truth s i s very smal l o r nonexistent . Th e 
choice, wher e peopl e disagree , i s no t betwee n trut h an d it s opposite , bu t 
between enduring  truths an d trivia l ones . I f "censorship " i s a  problem , i t i s a 
problem fo r everyone . Thos e wh o pursu e Julie n Benda' s "disinterest " als o 
need t o choos e an d discar d amon g th e man y thing s the y ca n say . Everybod y 
is alway s alread y inevitabl y partisan . W e ca n onl y tr y t o ensur e tha t w e ar e 
partisans fo r th e righ t crowd . Eithe r w e se t ou r prioritie s afte r carefu l 
reflection, remainin g skeptica l o f conventiona l wisdom ; or , unthinking , w e 
adopt conventiona l wisdo m i n decidin g wha t t o emphasiz e o r ignore . 

Furthermore, peopl e wh o sa y tha t partisanshi p i s censorshi p ar e wrong i f 
they mea n tha t partisanshi p implie s a  ne t los s t o th e debat e a s a  whole . I n 
areas lik e politics , law , an d literatur e w e al l kno w tha t mos t issue s ar e 
"eternal" o r "recurring. " Particula r refinement s n o doub t abound , bu t genu -
ine ideologica l novelt y i s rare . Indeed , som e sa y tha t "ideologica l novelty " i s 
incomprehensible sinc e "ideology " comprise s th e instinctua l fabri c o f ou r 
awareness. They sa y we are , by definition , unabl e to tame thi s fabri c throug h 
conscious reflection . Ideology , i n thi s picture , i s th e ver y currenc y o f 
thought. Ever y tim e w e thin k abou t ou r ideology , whateve r w e com e u p 
with i s itsel f a  produc t o f tha t ideology . Ou r though t therefor e canno t 
capture th e ideolog y tha t shape s it . W e can' t clim b outsid e ou r wa y o f 
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seeing. S o th e ide a tha t partisanshi p i s someho w more  ideologica l tha n 
Benda's idea l o f disinteres t simpl y make s n o sense . Champion s o f disinteres t 
too ofte n assum e tha t "ideology , lik e halitosis , i s .  .. wha t th e othe r perso n 
has." l Nothin g i s lost  by replacin g disinteres t wit h partisanship . 

And wher e censorshi p implie s a  los s o f freedom , partisanshi p loosen s 
things up . Partisa n skepticis m threaten s conventiona l wisdom . Wha t other s 
take fo r granted , partisan s rais e a s questions.  The Tough s exactl y mistak e 
conventional wisdo m fo r truth , an d therefor e ad d littl e t o wha t w e alread y 
know. Partisans , conversely , sti r debate . The y releas e suppresse d objection s 
and unsettl e prevailin g thought . Disinteres t i s self-censorship , an d partisan -
ship i s it s exac t opposite . 

Coping with  Lies 

What o f th e self-righteou s zealo t wh o deliberatel y distort s thing s unde r 
cover o f spurious argument s tha t "th e en d justifie s th e means"? This proble m 
is fata l wher e th e zealo t hold s a  larg e degre e o f centralize d stat e powe r 
(Ronald Reagan , Olive r North ) o r centralize d privat e powe r (Te d Turner , 
Rupert Murdoch , th e Wall  Street  Journal). Thi s i s alread y a  bi g proble m i n 
America, say s Ishmae l Reed : "W e liv e i n a  countr y wher e Genera l Electric , 
which sponsor s on e o f th e chie f outlet s fo r anti-blac k propaganda , 'NB C 
News,' ha s bee n i n troubl e wit h th e la w mor e time s tha n you r averag e 
mugger."2 

How ca n a  mumblin g disinteres t mov e u s ou t o f thi s predicament ? Effec -
tive partisa n argumen t alread y face s bi g obstacle s i n unsettlin g th e contente d 
crowd. Th e dispossesse d alread y ge t lef t out : Bil l Clinto n forbad e Lan i 
Guinier t o respon d t o he r critics , the n sen t he r hom e withou t th e Senat e 
hearing Clarenc e Thoma s got . Sinc e s o muc h stuf f muffle s th e dispossessed' s 
talk, th e last  voice w e nee d i s Tough counterfei t calm . 
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