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Introduction 

Our firs t child , Aaron, loves books and likes to draw, cook, and play 
any game involving a ball. 

Our second child, Dylan, is also a sports fanatic. When Dylan en -
tered toddlerhood we stationed two Little Tykes basketball goals at 
opposite ends of the living room so that we could play "full court. " 

People meeting our second child are often surprise d to find  out 
that Dylan is a girl. 

Names have a gender. 
When Dylan wears her brother's hand-me-down overalls , strangers 

are uncomfortable wit h the gender bending. There seem to be expec-
tations of fair advertising with respect to one of society's most visible 
means of classification . 

Clothes have a gender. 
Among the gifts Dylan received for her second birthday are mini-

cooking utensils, a vacuum cleaner that lights up as it sweeps the 
floor, and a Cabbage Patch doll that came with an adoption certifi -
cate identifying he r as Belinda Doreen. No one outside the famil y 
gave her cars or trucks or tools. 

Toys have a gender. 

One night Aaron and Dylan were helping prepare dinner. Dylan had 
taken over Aaron's old job of setting the table, while Aaron had grad -
uated to substantive food preparation an d was pouring milk. Dylan 
carefully pu t two spoons at one place. The next place setting was a 
neatly positioned fork and knife. I complimented he r on the third ef -
fort: "That's right, sweetie. One knife, one fork, and one spoon fo r 
each person." 

"Good girl!" I added. It's a phrase that trips pretty easily off th e 
tongue. But it's one that I  never seem to use when she's fielding 
grounders or shooting hoops. 

Parents reinforce gender daily. Unthinkingly. Unnecessarily. Even 
when they know better. 

1 

1 



2 |  Introduction 

We still live in a world in which the sexes are sharply segregated: early in life, 
in names , clothing , an d possessions ; later , i n occupations , civi c associa -
tions, socia l groupings , an d domesti c roles . This gende r separatio n i s s o 
pervasive i t i s almos t invisible . Gende r i s constructe d i n everyda y socia l 
routines. Traditional gende r practices are embedded i n socia l institutions , 
where they guide what we think proper abou t th e relationship o f sex and 
gender. 

People generally believe that men and women are fundamentally differ -
ent i n interests , inclinations , an d abilities . We accep t tha t boy s exce l a t 
math, girls at verbal skills , that wome n exhibi t nurturin g behavior s whil e 
men are less capable in that realm. The images and messages sent throug h 
the cultural portrayal of gender end up limiting the visions and options of 
boys and girls. 

The first ai m of this book i s to expose the ways gendered behaviors ar e 
carefully cultivated. Chapter 2 traces the pink and blue tracking that begins 
in infancy. Beginning with the first few moments and months of life, count-
less socia l practice s reinforc e gende r difference s an d kee p th e sexe s sepa -
rate: toys , sports , songs , books , advertisements , fashions , schooling , an d 
peer and parenta l habits , expectations, and pressures . Different genderin g 
of the sexes occurs within the spheres of home and school , media, church , 
and work. It takes place in everyday language. Girls and boys grow up to be 
women and men who live in different culture s of gender. 

One persisten t them e resonate s throughou t thes e sphere s o f socializa -
tion. Masculinit y i s tie d t o th e stric t separatio n o f th e gender s an d th e 
avoidance of characteristics and behaviors perceived as feminine. Boys are 
trained to distance themselves from girl s and no t to identify wit h women : 
"In the hierarchical an d rigorousl y competitive societ y of othe r boys , one 
categorical imperative outranks all others: don't be a girl."1 

The social segregation o f the sexes is often justifie d b y the idea that in -
herent biologica l difference s creat e the differen t cultura l worlds that me n 
and wome n inhabit . Chapte r 2  reviews th e empirica l evidenc e regardin g 
the biologica l basi s o f se x differences . Cumulatively , th e physical , neuro -
physiological, and psychological evidence, as well as measures of academic 
performance an d achievement, shows few purely biological sex differences . 
Given thes e findings,  th e questio n i s how to explai n th e popula r percep -
tions of extensive differences betwee n the sexes? 

Differences i n menta l abilitie s an d emotiona l response s o f me n an d 
women are far more intriguing than similarities. People are more interested 
in reading about differences. Men Are from Mars,  Women Are from Venus  is 
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a best-seller; it has a great deal more pizzazz than would a book about gen-
der similarities , entitled perhaps Men and  Women  Are from Earth.  An em-
phasis on the politics of difference rathe r than sameness encourages atten-
tion to differences. Differences are emphasized in many ways, from researc h 
biases to media reporting to popular interpretations o f scientific research . 

Media reports on gender highlight differences , puttin g the spotlight o n 
ones that are found. For political reasons, researchers too may be more in-
terested in exploring gender differences than similarities, if only because re-
search result s showin g difference s comman d publicatio n opportunities . 
This information i s then receive d by the public in accordance with preex -
isting stereotype s abou t se x rol e differences . Finally , in popula r opinion , 
tendencies an d probabilitie s ma y b e remembere d simpl y a s differences , 
with th e visible correlations between gende r an d behavio r converte d int o 
"obvious" causal relations. Politicized research and reporting thus combine 
with resilien t stereotype s an d socia l practice s t o creat e cultura l feedbac k 
loops that replay conventional images of gender . 

To the extent that they are mistaken o r exaggerated, these beliefs abou t 
the biological bases of gender have frightening consequences . History is re-
plete with example s o f the use of biological characteristic s t o classify cer -
tain groups not just as different bu t as cognitively or socially inferior. Even 
to the extent that they are accurate—sex differences ma y have biological or 
cultural bases, and often som e of both—the fac t o f sex differences i s rela-
tively uninteresting . Th e cultura l construction—th e significance  that w e 
give to those differences tha t do exist—is what, in Martha Minow's words, 
"makes all the difference." 2 

Law collaborate s wit h othe r institution s i n th e creatio n an d mainte -
nance of gender differences, constructing and legitimizing both the separa-
tion o f th e sexe s an d th e conceptio n o f gende r i n naturalisti c terms . I n 
chapter 3  we see that se x in law is bipolar. Assumptions abou t th e impor -
tance o f biologica l distinction s betwee n male s an d female s hav e drive n 
legal theory. The idea of a natural order is embedded in legal analysis, mak-
ing gende r difference s see m natura l an d inevitable . Constitutiona l doc -
trine, fo r example , perpetuate s th e ide a tha t gende r i s a  biologica l phe -
nomenon by looking for "real" or "immutable" differences . 

The image s o f gende r containe d i n Suprem e Cour t an d lowe r federa l 
court decisions show that "separate but equal " remains very much aliv e in 
constitutional gender cases. The decisions in the Citadel and Virginia Mil-
itary Institute (VMI) cases , which concerned women seeking admission t o 
the two remaining male-onl y public military colleges, illustrate the point . 
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The analysis in this chapter will not concentrate on the schools' insistent re-
jection of women, their attempts to rationalize these all-male preserves as 
providing a "diversity" of educational experiences, or, in Virginia's case, the 
proposed construction of a parallel, all-female military academy, woefully 
underfunded, with an expected enrollment of twenty-five students and no 
barracks life , uniforms , o r militar y training (whic h th e Suprem e Cour t 
later called a "pale shadow" of VMI). Instead, the focus will be on what the 
images of gender tacitl y accepted by the lower federa l court s an d som e 
members of the Supreme Court say about the constitutional construction 
of gender and the significance o f those legal images in the minds, hearts, 
and behaviors of men and women. 

In the VMI litigation, the trial court accepted, and the appellate court 
approved, the idea that the creation of good "citizen-soldiers" required the 
exclusion of women. Despite the wealth of empirical evidence to the con-
trary, the lower courts adopted the school's position that single-sex educa-
tion was beneficial for men. Not only was masculinity shaped by the com-
pulsory separatio n o f me n from  women , bu t "adversativ e training" — 
which subjecte d freshmen  (calle d "rats" ) t o rigorou s physica l exercise , 
spartan barracks living, a complete lack of privacy, random stresses, unre-
lenting control of daily life, and constant harassment—was deemed essen-
tial to character formation. Boys, through this process that induced terror-
bonding, endurance of pain, and disconnection from their feelings, would 
become men and soldiers. The images of gender in the Citadel and VMI lit-
igation are not the anachronisms they seem, but instead represent the con-
ventional constructions of masculinity that are still embodied in our dom-
inant social and legal traditions. Stereotypes about women are becoming 
more visible to us, but stereotypes about men and implicit discrimination 
against men , th e unthinkin g acceptanc e o f traditiona l expectation s o f 
males, remain largely imperceptible because we have not been looking for 
them. 

In many other areas, courts have staunchly supported the rigid separation 
of the sexes. We will look at cases dealing with defiance of dress and groom-
ing codes in schools and employment situations, objections to Ladies' Night 
and other practices of gender-based pricing at dry cleaners, gas stations, and 
hair salons, and challenges to sex-segregated voluntary associations, such as 
the Jaycees, Rotary, Elks, and Boy Scouts. In controlling cross-dressing, con-
doning gender separatism, and promoting traditional images of the sexes, 
courts endorse the gender line and help keep it firmly in place. 

* 
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The second objective o f this book, an inquiry that begins in chapter 3  and 
continues i n chapte r 4 , is to explor e the ways men ar e harmed b y gende r 
stereotypes. These chapters apply insights from feminis t though t t o situa -
tions i n whic h gende r rol e stereotype s operat e t o th e detrimen t o f men . 
Chapter 3  looks a t tw o recent , celebrate d Suprem e Cour t decisions , th e 
VMI case and anothe r concernin g a  manufacturer's "feta l protectio n pol -
icy" that excluded fertile women, but not fertile men, from positions threat-
ening hazardou s lea d exposure . I n eac h o f thes e cases , the Cour t disre -
garded actual physical harms to men and, at a deeper level, reinforced sep -
aration from  wome n an d cultura l expectation s tha t me n def y risk s an d 
suffer harm s in stoic silence. 

Chapter 4  considers the ways legal constructs an d method s o f analysi s 
have helped to shape masculinity. Maleness has been constructed in a num-
ber o f ways by statutes, judicial decisions , and lega l reasoning. One com -
ponent o f male aggression has been legal doctrines that shape concepts of 
personhood b y dictatin g wh o society' s criminal s an d warrior s are . Th e 
image o f masculinit y i s also forme d b y legal response s t o area s in whic h 
men suffe r injuries . Laws preventing mal e plaintiffs from  suin g for same -
sex sexual harassment, as well as analysts' lack of interest in male rape and 
spousal battery of men, contribute to a climate in which men are taught to 
suffer i n silence . In the areas of parental leave and chil d custody , men ar e 
socially and legally excluded from caring and nurturing roles. 

Various legal doctrines thus send distinct messages about what it means 
to be male . But thi s cumulativ e ideolog y o f masculinity—th e packag e o f 
cultural myth s an d symbols , constructed i n par t b y law, that dictate s ap -
propriate male behavior—is underexplored. Some of the damaging stereo-
types and harms suffered b y men have been invisible to public conscious-
ness because they are particular t o men , while the feminis t projec t ha s so 
clearly concentrated on women. 

The remainin g chapter s explor e th e relation s betwee n feminis m an d 
men. Part of the focus of feminist legal theory needs to shift. The project of 
cataloging the omission of men from feminist theory should not be seen as 
an attemp t t o diminis h th e centurie s o f horror s experience d b y women . 
The argument i s that a key part of the problem remains to be explored. In 
what way s have me n systematicall y bee n harme d b y gende r stereotypes ? 
How does thi s harm redoun d t o th e disadvantag e o f women an d societ y 
generally? 

It may seem odd to suggest that feminist theory has overlooked men. In 
varying ways, liberal feminism, differenc e theory , dominance theory , an d 
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postmodern feminis m hav e analyzed , objectified , vilified , an d decon -
structed me n a s a  population , malenes s a s a  gender an d constellatio n o f 
role expectation s an d typica l behaviors , and me n a s historical crafter s o f 
doctrine, theory, and language. Yet in several important respects , men have 
been largely omitted from feminism, except for their crucial role as culprits. 

Feminist legal theorists have paid mild attention to whether men coul d 
embrace feminis t objectives—th e "Ca n men be feminists?" question. This 
issue i s treated a s a relatively unimportant one , usually relegated t o foot -
notes.3 Legal literature has given relatively modest and incidental attentio n 
to how a wide variety of gender role stereotypes harm men , and how legal 
constructs perpetuat e thes e stereotypes. 4 The injuriou s effec t gende r rol e 
stereotypes have on men i s typically subsidiary to the main focu s o f femi -
nist legal literature, documenting patterns of subordination o f women. 

Theorists in disciplines other than law have demonstrated significantl y 
more interes t i n construct s o f masculinity. 5 Perhap s mos t importantly , 
though, men hav e been omitte d a s participants i n the reconstructive pro -
ject. This may have been a necessary omission during the formative years of 
the second wave of feminism, o r a t least i t seemed so at the time, but i s it 
one tha t ha s outlive d it s usefulness? Australia n sociologis t R . W. Connel l 
frames th e dilemma: 

Men who do undertake action in support of feminism are not in for an easy 
ride. They are likely to be met with antagonism and derision from other men, 
picturing the m a s eunuchs , queers o r sell-out s t o "politica l correctness. " 
They will not necessarily get warm support from feminists—some of whom 
are deeply suspicious of all men, most of whom are wary of men's power, and 
all of whom make a primary commitment to solidarity with women.6 

Chapter 5  unpacks the popular image of feminism: i t examines the rea-
sons feminism ha s acquired such a bad name. In doing so, it looks at those 
strands of the feminist movemen t that have alienated potential supporter s 
(racial exclusivity, the failure to include men, a politics of anger, and an un-
easy alliance between feminism an d lesbianism), questions the necessity of 
the factionalis m withi n feminism , an d point s t o th e nee d fo r coalition -
building (intergenerational , international , an d inter-issue ) amon g femi -
nists. 

Intrafeminist controvers y has the power to spark useful debate , encour-
age thoughtful reflection , and mobilize political action. In its recent guises, 
it has done little of that. The chapter touches on the schisms and persona l 
hostilities of pop culture feminists who adopt splashy labels (such as "gen-
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der feminism" and "victim feminism") an d hurl insults at one another. The 
chapter also reviews the deeper theoretical battles in which feminist s hav e 
fractured ove r issues such as pregnancy accommodation, pornography, and 
abortion. I t is important t o situate event s in their historically appropriat e 
time frame. This requires recognition tha t the exclusionary rhetoric a  few 
fringe feminist thinkers mouthed several decades ago maybe replayed mis-
leadingly as representative of modern feminism . 

While chapter 5  will explore the ways some feminists have alienated po-
tential supporter s an d discourage d adherents , i t i s intended a s a  sympa -
thetic critique, since many, if not most, misunderstandings of feminism ar e 
caused by its opponents, not it s supporters. This chapter consider s publi c 
opinion surveys about feminism an d explores the construction of the pop-
ular ideology of feminism. Ho w did we arrive a t a  place where "feminist " 
translates into "feminazi" in the popular mind, where the label itself is dan-
gerous, as Marc Lepin e prove d whe n h e burs t int o Montrea l University' s 
engineering schoo l in 198 9 armed with a  semiautomatic rifl e an d slaugh -
tered fourteen wome n whom he called "a bunch o f feminists" ? 

Some o f the misunderstanding s com e fro m a n unskille d o r unsympa -
thetic treatment of feminist issues by reporters. Most of the attacks on fem -
inism d o not originat e from objective , unbiased sources , but from  peopl e 
who have deep-seated reasons to try to undermine it. The images and labels 
attached to feminism ar e used as forms of denigration by people who have 
a vested interest in continuing the subjugation o f women. The label "femi-
nism" feels accusator y because i t i s used a s an accusatio n o f a  panoply o f 
evils. It i s a technique o f silencing that feminist s ar e likely to understand , 
whether they accept the label or not. The incessant warring among feminis t 
camps and media glee over these battles accentuate the lack of popular ac-
ceptance of feminism. With respect to many specific events and ideas in the 
feminist story , the cultural reactions to them ofte n defin e th e phenomen a 
in the popular mind. I thus try to separate some of the strands of academic 
feminism fro m thei r popula r cultur e incarnations . Th e variou s incarna -
tions of feminism ar e not fundamentall y misguided , but they are plagued 
by unnecessary factionalism an d unwarranted bad publicity . 

The third purpose of this book is to suggest that feminist legal theory needs 
to tur n it s attentio n t o issue s o f relationa l justice : avoidin g gende r rol e 
stereotyping in both directions . The legal academy has not been much in -
terested i n theorizing about majorit y grou p masculinities . Racial and sex -
ual outsider s wer e rightl y concerne d wit h thei r exclusio n fro m dialogue , 
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and wit h subordinatio n base d o n ethnicity , skin color , or sexua l orienta -
tion. Gays and scholars of color raised their voices collectively in queer the-
ory and critica l rac e theory . Fo r feminis t scholars , the urgencie s la y else-
where. 

Chapter 6  evaluates ho w the differen t strand s o f feminis t lega l theor y 
have approache d men . Equa l treatmen t theorist s vie w me n a s object s o f 
analysis, secondary t o thei r principa l projec t o f attainin g equa l right s fo r 
women. Cultural feminist s o r difference theorist s trea t men a s "other": in 
highlighting differences betwee n men and women, some cultural feminist s 
have celebrated women's differences t o the exclusion of men. Radical fem -
inists or dominance theorists see men as oppressors, literally the bad guys. 
Postmodern feminist theories have, for the most part, simply omitted men . 

In significant part , this inattention to men was understandable, a neces-
sary stage. In the early years, feminist theory may have needed to be exclu-
sionary to carve out its own space. But in law and even in the social sciences, 
gender colonizatio n persists : just a s women' s studie s ar e ofte n divorce d 
from theories about masculinity, legal theory has devoted little attention to 
the situations of men. 

Feminism has cast men principally as malefactors or dupes, and has not 
explored th e manne r i n whic h gende r rol e stereotype s har m me n o r th e 
ways legal decisions perpetuate that stereotyping. Throughout the women's 
movement, one side of the picture has remained in the shadows—the ways 
patriarchy affect s men . Feminists want thos e embracing patriarchy , a  sig-
nificant portion of whom are men, to change. To that end, we need to con-
centrate on the situations of men. 

Maleness i s both a  privileged an d victimized status . Men hold th e bal -
ance of power in America. Men—particularly white, heterosexual, nondis-
abled men—generall y hav e superio r economi c an d politica l standing . 
Comparing the average wages of all working men and women, the Bureau 
of Labor Statistics found tha t fo r ever y dollar earned by white men, white 
women earn 75 cents, black women 63 cents, and Latina women 56 cents.7 

Women are generally in the workforce a  shorter amoun t o f time and thu s 
accrue lower pension and Social Security benefits. After studying work pat-
terns an d wag e differentials , Elizabet h Tot h conclude d tha t "durin g a 
40-year career, a woman will lose $1 million on gender alone."8 In 199 5 the 
Federal Glass Ceiling Commission reporte d tha t i n Fortun e 150 0 compa-
nies, between 9 5 and 9 7 percent o f senior manageria l positions were held 
by men.9 I n 199 7 women accoun t fo r onl y nine o f the on e hundred U.S. 
senators, two of the country's fifty governors , and 1 2 percent o f U.S. con-
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gressional representatives , numbers almos t doubl e thos e five years previ -
ously. The number s a t th e stat e leve l ar e slightl y mor e encouraging , al -
though only 21 percent of state legislators are women.10 

As a  culture , w e hav e gon e from  th e 1950 s single-earne r household s 
(kept in place with rigid stereotypes and lots of sexism) to the 1990 s with 
many single-parent households or households in which both parents work 
outside the home. At the same time, we have bid u p the prices of homes , 
cars, and colleges , and th e dual-caree r househol d i s now entrenched . We 
cannot an d woul d no t wan t t o g o back to the nostalgi a o f the 1950s . We 
don't wan t t o socially , and can' t economically . What happen s no w i s tha t 
women have the worst of both worlds: full-time jobs both inside and out -
side the home. To the extent that things get done domestically, stereotypes 
usually persist, unless they have been renegotiated o n the individual level . 
The default rule in society is that women do the indoor domestic work and 
child care, while men haul out the garbage, shovel the snow, and take care 
of cars and yards. 

But men have the worst of both worlds as well. The past decade has wit-
nessed some transition awa y from historica l roles of masculinity ; yet cul-
tural expectation s o f men remai n tie d t o traditiona l definitions . Me n ar e 
still expected to be the family's breadwinners and society's risk-takers. They 
are still judged according to a set of stereotypically masculine expectations, 
including rugge d individualism , independence , competitiveness , physica l 
prowess, and emotiona l toughness . Men are trained t o be emotionally re-
stricted an d reluctan t t o see k help . Researc h show s tha t unti l abou t si x 
months o f age , baby boys are "more emotionall y reactiv e and expressive " 
than bab y girls , exhibiting mor e volubl e cryin g an d greate r anxiety , an d 
shedding more tears.11 Parents teach boys to suppress these feelings by ex-
plicitly or subtly steering them away from exhibitin g vulnerable emotions . 

Perhaps most important, masculinity continues to be constructed in op-
position to femininity: "A man shoul d avoid the stigma of anything femi -
nine, especiall y emotion s tha t mak e hi m appea r vulnerable." 12 Wha t i t 
means to be male is created by the distancing of boys from  femal e things . 
This was , and stil l is , one o f patriarchy' s chie f method s o f reproduction . 
Most religions have a masculinized idea of males (but not females) as stew-
ards, icons, and leaders . Male cultura l archetype s o f th e 1950s , like Joh n 
Wayne and Gar y Cooper , di d no t mi x with women , and th e influenc e o f 
their image s persist s today . This visio n wa s promote d b y psychoanalyti c 
theory, which tied male identity formation t o separation from  domineer -
ing mothers. Sex-segregated institution s historically were used to keep fe-
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males ou t o f influentia l inne r circles—an d t o shap e th e consciousnes s o f 
developing males . In many arenas, boys were, and stil l are, encouraged t o 
engage i n activitie s tha t ar e defined , a t leas t i n part , b y th e absenc e o f 
women: the Boy Scouts, organized sports , fraternities, the military. 

In some ways, male power is diminishing and being challenged. Despite 
the concentrations o f women i n lower-wage clerica l and servic e jobs an d 
underrepresentations o f women in managerial, professional, and technica l 
occupations, wome n constitut e 4 6 percen t o f th e workforce . I n th e tw o 
decades between 197 0 and 1990 , the percentage of female physicians dou -
bled from 8  to 17 ; during roughl y the sam e period, the proportion o f fe -
male lawyers and judges more than tripled, from 6  percent to 23 percent. In 
cities with population s ove r 30,00 0 the percentag e o f women mayor s in -
creased from 5  (35 mayors) i n 197 5 to 1 8 (177 mayors) i n 1995. 13 Among 
dual-earner couples, 48 percent of women provide half or more of the fam-
ily's income. 14 "[M]or e wome n tha n me n hav e bee n enrolle d i n colleg e 
every yea r sinc e 1979 , wit h commensurat e growt h i n thei r economi c 
clout."15 Society is beginning to take notice of men's health and socia l dis-
advantages. Men's life expectancy (72 years, compared to 78.8 for women), 
suicide rates (four times those of women), as well as consumption o f alco-
hol and cigarettes are telling of the relative life stresses.16 A homicide victim 
is 400 percent more likely to be male.17 

Power dynamic s withi n relationship s ar e changing i n mor e way s tha n 
simply an increase in female breadwinners. The women's movement repre-
sents a  systematic challenge to entrenche d mal e political , social, and eco -
nomic domination . Some men hav e become increasingly resentfu l o f an d 
threatened by women's political empowerment. Betty Friedan speaks of the 
'"angry whit e male ' backlash, " significan t amon g college-educate d whit e 
men, who "have been the real targets of job downsizing. Their frustration 
is building—and talk-radio hosts, the religious right and the new leaders in 
Congress ar e manipulatin g tha t economi c insecurit y int o rag e agains t 
women and minorities. Increased violence against women, the political war 
on welfare mothers and children, and the new attack on affirmative actio n 
may be symptoms of that rage."18 

The crisis of male identity stems not only from men' s loss of privileged 
status, but als o from  mixe d socia l message s abou t wha t i t mean s t o b e a 
good man. "Guys are in trouble these days," Garrison Keillo r writes in The 
Book of  Guys.  "Years ago, manhood wa s an opportunit y fo r achievemen t 
and no w it' s jus t a  proble m t o overcome. " Men worr y tha t thei r rol e a s 
breadwinner i s undermined b y social and economi c force s an d tha t thei r 



Introduction |  1 1 

role as father wil l be limited t o tha t o f "sperm donor. " Feminism demon -
strated that many of the traditional images of masculinity, images on which 
most men were raised, were flawed. But the new images include warring ex-
pectations o f "a n almost feminin e softnes s an d . . . a  traditionally mascu -
line toughness."19 

Not surprisingly , men ar e confused. Wha t ar e they supposed t o do an d 
how can they possibly do it ? Hold door s fo r women ? Work seventy-hou r 
weeks and stil l be available for chil d care? Be emotionally ope n an d com -
municate thei r inne r feelings , riskin g subtl e form s o f publi c censur e fo r 
doing so? Psychologists Ronald Levant and William Pollack explain the tur-
bulence: "These new pressures—to commi t to relationships, to communi -
cate one's innermost feelings , to nurture children , to shar e in housework , 
to integrate sexuality with love, and to curb aggression and violence—have 
shaken traditional masculinity ideology."20 These conflicting role demands 
will continue as long as social segregation of the sexes and traditional con -
structs of masculinity influence th e emotional training of men. 

Chapters 7  and 8  discuss way s o f reconstructin g image s o f gender , i n 
theory and in practice. On the theoretical level, we need to turn feminist at -
tention to the situations o f men an d masculinity . I argue that feminis m i s 
ready to take the next step and concentrate on the ways social institutions, 
including law, can reshape traditional masculinity, invite men into the dis-
course, and include men as political allies. 

Some feminists may resist integration: Do we really need men to validate 
feminist theory ? Mus t w e d o everything —the housework , th e chil d care , 
and now their political theorizing—for them ? Or consider the much sim -
pler claim, made by Christine Littleton , that feminism i s about women: "I 
am not making a claim that i t is'wrong' to try to help anyone (although, if 
we are going to spend our energy helping men, it might make sense to help 
nonprivileged me n before privilege d ones) . The claim is merely that, even 
though man y feminists d o sincerely care about men , caring about me n i s 
not what feminism i s about."21 Even those writing to urge feminists towar d 
inclusivity imply that feminism i s exclusive to women. Naomi Wolf, for ex-
ample, writes, "On on e leve l al l women shoul d b e abl e to ow n th e wor d 
'feminism' a s describin g a  theor y o f self-worth , an d th e wort h o f othe r 
women. On this level saying, 'I am a feminist,' should be like saying, 'I am a 
human being.'" 22 

Feminists have raised a number of arguments against being more inclu-
sive of men. The powerful rhetori c of the feminist movement was often in -
separable from anger , much o f it targeted a t men. Some concede that me n 
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may be oppressed too, but point out that the oppression is of their making, 
and thus , for thes e writers, male oppression ca n be readily dismissed. For 
others, the resourc e issu e i s most important : wit h limite d tim e an d per -
sonal resources, feminism shoul d focus on the most egregious wrongs, and 
those, they argue, are harms to women. 

At the tur n o f th e twenty-firs t century , feminism need s t o find a  ne w 
rhetoric, explore new subjects, and begin a new dialogue that affirmativel y 
includes men. It is not simply that feminist discourse can be powerful with -
out being a conversation of exclusion, but that for feminist objectives to be-
come widely accepted, they must become more all-encompassing . I  argue 
that it is not only possible for men to become feminists, but imperative that 
they do. Social movements d o no t work i f they are wedded t o theoretica l 
frameworks tha t omi t necessary people or issues . It is difficult t o imagin e 
the triumph o f a theory that neglects half of the human race . 

Laws and legal theory need to remove barriers fo r me n an d encourag e 
possibilities. The feminist practices that enabled people to reflect on the sit-
uations of women should also make possible compassionate yet critical as-
sessments of the situations of men. These include recognizing men's expe-
riences, acknowledging intersectional oppressions (the confluences of mas-
culinities, race, and sexual orientation), minimizing the significance o f the 
biological construct , an d encouragin g th e crossin g o f traditiona l gende r 
lines. 

This book i s about legal ideology, but i t is not a  conventional jurispru -
dence or legal philosophy book, because the conversation i t contemplate s 
can neithe r begi n no r en d wit h law . While law s send messages—statute s 
and decisions are powerful symbol s of appropriate social relations—man y 
of the mos t importan t message s about gende r ar e already in place by the 
time issue s arise in lega l cases. Those messages are sent a t a  much earlie r 
point in time through socia l relations, families, schools, churches, and th e 
media. Professo r Mar k Faje r succinctl y explain s wh y th e socia l learnin g 
must begin early : "To be blunt, we can hardly expect that boys who lear n 
that their peers who cry or play with dolls are sissies and faggots will grow 
into men intereste d i n displaying sensitivity or in taking on child-car e re-
sponsibilities."23 The final chapter thus suggests ways men and women ca n 
reconstruct a social world in which traditional gender roles diminish in im-
portance. 

Transformations i n gender roles will not occur in any given generation . 
Changes in people's roles and expectations come only slowly and over time. 
So the possibilitie s offere d i n chapte r 8  are not a  panacea; they are som e 
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suggested theoretical and practical approaches to the problem. In the hopes 
of making available the analytical tools to draw men to feminism, chapte r 
8 considers empirica l researc h regardin g the development o f sympatheti c 
feminist consciousness . It also offers thought s on ways to remake legal im-
ages of masculinity, and urges movement away from legal strategies that are 
captive to a zero-sum game. 

Reconstructing gende r requires addressing consciously and collectivel y 
the social processes we engage in, and critically evaluating assumptions we 
accept, when w e create gender differences . T o that end , I  offer som e sug -
gestions on ways we can make gendering visible: in spheres ranging from 
consumer product differentiatio n t o language and child-rearing practices . 
Chapter 8  also anticipates possible hazards of dismantling the gender line: 
the specters of, on the one hand, gender identity disorder, and, on the other, 
a unisex universe. 

If we are to move beyond gende r wars, it is absolutely crucial to recog-
nize tha t the  oppressions of  men and  women  are  intertwined: men ar e ex -
cluded from  nurturin g an d caregivin g roles , while th e responsibilit y fo r 
child an d famil y car e i s a  significant facto r i n th e oppressio n o f women ; 
conventional concept s o f masculinit y promot e aggressive , individualisti c 
behaviors, which translate into disrespect for and violence against women. 
Feminism has been a viable theory of liberation fo r women; why not fem -
inism for men ? 

This book is intended for people who have at least some interest in gender 
issues. In part , thi s i s a n appea l t o feminis t wome n tha t ther e i s a  hug e 
group o f natural—and , I  make th e stronge r argument , necessary—allies . 
As well, it i s an invitation t o men , whether self-describin g a s feminists o r 
not, to explore the ways gender stereotypes have defined and, in many ways, 
trapped or cabined them. By demonstrating some of the ways conventional 
gender role s har m men , I  hope t o encourag e me n t o car e about , an d t o 
work toward, the dismantling of patriarchy. The book also broaches a dia-
logue about the label "feminism" itself. So, nestled in the book is a hope that 
nonfeminists wh o have the intellectual curiosity to explore their position s 
will do so. 

This book advocates radical feminism fo r the sensible middle. The rad-
ical prescription urges that we move away from traditional gender roles: in 
domestic tasks, occupations, social roles, and perhaps even in the clothin g 
and paraphernalia of life. The conservatism in the proposal is a call for rea-
son, civility, action, and unification. I t may seem harsh to criticize feminis t 
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theory for succeeding, for doing what it set out to do: to thoroughly docu-
ment the persistence of patriarchy across time and cultures. But the nature 
of my critique is different. I  argue that feminism has stalled in an impor-
tant way by not reaching far enough. The hope is to advance the cause of 
feminism by pointing out the more universal harms of gender role stereo-
typing of men. This book was largely impelled by the lessons of feminis t 
theory itself—not to allow issues to remain silenced and to "question every-
thing."24 



Gender Separatism 

Can you imagine elevating one half of a population and denigrating 
the other half and producing a population in which everyone is the 
same? —Catharin e A. MacKinnon Feminism Unmodified 

In thi s chapte r w e will  loo k a t th e institution s tha t construc t 
gender. Some are sharply gender divisive; others are more or less harmful t o 
both men and women. Society constructs two separate gender cultures, and 
the beliefs , socia l practices , and institution s tha t separat e th e sexe s disad -
vantage both female s an d males . While specifi c belief s vary according to a 
range of factors—ethnicity, race , religion, socioeconomic stratum, and th e 
gendering practices of individuals—the ways culture makes basic divisions 
between male s an d female s ofte n transcen d race , class , and othe r axe s o f 
identity, and cut across most of American society . 

The Feedback  Loops 

One way to test whether separation of the sexes is, in any sense, good or nec-
essary is to ask whether inherent differences exis t between them warranting 
differences i n treatment . Recen t exploration s hav e probe d th e biologica l 
bases of sex differences. Yet the reporting of much of that research has over-
looked the politics of biology. One of the feedback loops in the construction 
of gender deals with the politicization of biological research. Data concern-
ing the biological basis of sex differences ca n be steered in important ways: 
tests can be constructed, often unwittingly , to lead to results that compor t 
with th e politica l philosoph y o f th e researcher , and dat a abou t se x differ -
ences can be put to use in ways that support particular ideological positions 
about gender . 

The researc h loo p i s tilted sharpl y towar d discoverin g th e existenc e o f 
gender differences. A vast amount of the recent neurological, psychological, 

15 

2 



16 |  Gender  Separatism 

and sociological research and theorizing on biological and cognitive sex dif-
ferences unsurprisingly emphasizes the differences that do exist between the 
sexes. Differences researc h attracts researchers; findings that sex difference s 
exist attract media attention. The first feedback loop is completed: not only 
does difference s researc h comman d medi a attention , i t get s published , 
which fuels the research, which provides the media fodder . 

In a second feedback loop , these findings  and attention amplify existin g 
stereotypes abou t gende r differences . The empirical research , filtered  back 
to popula r audience s through th e media, helps construc t th e ways people 
think about gender. People begin with preexisting suppositions that sex dif-
ferences aboun d an d are innate. When new information i s received, those 
perceptions o f gendered behavio r ar e exaggerated i n ways consistent wit h 
sex role stereotypes. The combination of research that is politicized towar d 
finding gende r difference s an d media presentation s skewe d towar d head -
lining any differences tha t are found tend s to magnify gende r differences in 
popular consciousness . 

These feedback loop s creat e a dissonance between the perceptions and 
the realities or possibilities of gender. This chapter focuses on those dispar -
ities. It begins with the highlights of physiological, neurophysiological, aca-
demic performance, and psychological research on gender differences. Few 
true, biologically anchore d gende r difference s exist . Perceptions o f innate 
gender differences far outstrip the testable realities. Thus, the second part of 
this chapte r trie s t o accoun t fo r continue d perception s o f gender differ -
ences, despite the research showing only weak or modest biological correla-
tions. It explores the research and reporting biases that slant interpretation s 
of the data on differences, and thus distort popular perceptions. We will also 
examine the social backdrop of testing, the cultural milieu in which the tests 
take place and the tested behavior s are constructed. The third an d fourt h 
sections look at why the myths of sharp gende r difference s persist : the re-
silience of stereotypes and the relentless cultural practices of gendering that 
promote the stereotypes. 

Gender Differences:  What  the  Research Shows 

Physiology 

Of course men and women differ in some aspects of physical makeup: in 
reproductive functions and, on average, in size, strength, cardiovascular and 
lung capacity, hemoglobin concentration , balance, flexibility, and percent-



Gender Separatism |  1 7 

age of body fat . Physica l characteristics , though, are enormously variable . 
Initial difference s betwee n th e gender s i n physica l attributes , suc h a s 
strength or body fat, are magnified by cultural factors, such as differences i n 
diet and patterns of exercise. For instance, men generally find more time for 
physical exercise than women. 1 

The significance of the biological differences between the sexes is dimin-
ishing. An example of the narrowing gap can be seen in athletics. In several 
events, suc h a s ultramarathoning , skee t shooting , maratho n swimming , 
and dog sledding, women have surpassed men in recent years.2 A 1992 com-
parison of men's and women's running speeds since the turn of the century 
in middle- to longer-distance running events showed that women's rates of 
improvement wer e doubl e thos e o f men . Exercis e physiologist s Bria n J . 
Whipp and Susan A. Ward concluded that if these performance trends con-
tinue, "these events will be no different fo r men and women within the first 
half of the 21st century."3 Other expert s are highly skeptical of this predic-
tion,4 but many researchers believe that performance differences would fur -
ther diminish if cultural variables, such as coaching and resource devotion , 
were equalized.5 

Neurophysiology 

Few purel y structura l difference s separat e men' s an d women' s brains . 
Men's brains are approximately 1 0 percent large r than women's , but men' s 
body weight is, on average, at least this much more. The frontal lobe in men's 
brains, but not women's, begins to shrink when men are in their twenties. In 
women, on e par t o f th e corpu s callosum—th e regio n tha t function s a s a 
bridge between the left and right hemispheres—is thicker. And since women 
have more neurons in the portion of the cerebral cortex responsible for lan-
guage, this could account for greater verbal abilities in some women. 

With increasingly sophisticated tools for exploration and measurement , 
a number of recent studies have centered on innate differences betwee n the 
sexes in brain composition and function. In 1995 brain researchers reported 
on their use of magnetic resonance imaging, which measures blood flow, to 
watch brains of men and women while they performed rhymin g tasks and 
while they rested. A team o f Yale University Schoo l o f Medicine scientist s 
concluded that men and women use different portion s of their brains while 
sorting nonsense words. Women used areas related to language on both the 
right an d lef t side s of thei r brains , while me n principall y use d a n are a o f 
cortex in the left hemisphere. 6 
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Other researcher s hav e found evidenc e tha t men' s an d women' s brain s 
differ i n th e use s o f the limbi c center , the portio n o f th e brain associate d 
with emotiona l behavior . Me n demonstrate d greate r brai n activit y i n th e 
lower region, while women had greater activity in the more highly evolved 
areas associated with symbolic expression. Researchers at the University of 
Pennsylvania suggest that this may explain why many women are better able 
to recognize emotions in others, while many men are inclined toward phys-
ically aggressive responses.7 

In contras t t o these findings, a  study conducted a t Washington Univer -
sity School of Medicine shows that men an d women us e the same areas of 
the brai n t o produc e language . Usin g positro n emissio n tomograph y t o 
measure cerebra l blood flow , neurologists observe d tes t subject s perform -
ing word association tasks. Their tests showed that women and men activate 
the same areas of the prefrontal corte x during speech production. 8 

It i s relatively uncontroversial tha t ther e ar e smal l structura l an d func -
tional differences betwee n male and female brains, perhaps contributing to 
some performanc e difference s o n test s o f spatia l an d verba l abilities . O f 
paramount importance, but usually overlooked, is that similarities between 
the sexes far outweigh differences: differences between men and women are 
not as large as differences amon g members of the same sex.9 Even those sci-
entists wh o hav e discovere d functiona l performanc e difference s betwee n 
the brains of males and females ar e careful t o point ou t that thei r researc h 
is tentative an d suggestive,  and tha t whil e thei r researc h attend s t o differ -
ences, similarities abound: "Fundamentally, the brains of men an d wome n 
are more similar than different." 10 

Academic Performance an d Achievement 

Popular wisdo m ha s i t tha t male s ar e fa r bette r a t mat h tha n female s 
while females excel at verbal skills. Recent studies challenge this generaliza-
tion. A 1995 large-scale survey of research regarding sex differences i n cog-
nitive abilitie s show s mino r difference s i n a  few indicators . Larry Hedge s 
and Amy Nowell performed secondar y analyses on six sets of data collected 
on national populations between 196 0 and 1992 . They reviewed the perfor -
mance o f a  sampl e o f ove r seventy-thre e thousan d fifteen-year-olds  wh o 
took twenty-thre e differen t cognitiv e tests . I n anothe r se t o f data , the y 
looked a t th e performanc e o f clos e to twenty-fiv e thousan d eighth-grad e 
students wh o wer e resurveye d i n twelft h grad e i n a  National Educationa l 
Longitudinal Study . 
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Hedges an d Nowel l observe d tha t a [o]n average , female s exhibite d a 
slight tendency to perform bette r o n test s of reading comprehension, per -
ceptual speed , an d associativ e memory , an d male s exhibite d a  sligh t ten -
dency t o perfor m bette r o n test s o f mathematic s an d socia l studies." 11 

Males demonstrated mor e variability in scoring—larger number s of males 
performed a t the top an d botto m o f the distributio n o n mos t tests . They 
did find  tw o more significan t difference s base d o n sex : "males are , on av -
erage, a t a  rathe r profoun d disadvantag e i n th e performanc e o f [basi c 
writing skills]" and "substantially fewer female s than males . . . scor e in the 
upper tail s of the mathematics an d scienc e ability distributions an d henc e 
are poised to succeed in the sciences." Ultimately, however, they conclude d 
that "thes e dat a sugges t tha t averag e se x difference s ar e generall y rathe r 
small." 

Modern research challenges the popular belief that sweeping difference s 
in abilitie s exis t between th e sexes . The broad conclusio n tha t female s ar e 
verbally superior whil e males excel mathematically i s misleading. "Gender 
differences appea r to account fo r n o more than l%-5 % of the populatio n 
variance" in verbal, quantitative, and spatia l abilities. 12 Janet Shible y Hyde 
and Marci a Lin n conducte d statistica l analyse s o f the result s o f 16 5 prio r 
studies o f se x differences i n verbal ability , representing th e testing o f ove r 
1.4 millio n subjects . They determined tha t studie s finding  n o statisticall y 
significant difference s i n gender abilities far outweighed thos e finding  tha t 
differences exist : "44 (27%) of the 165 studies found females to perform sig-
nificantly better than males , 109 (66%) found n o significant gende r differ -
ence, an d 1 2 (7% ) foun d male s performin g significantl y bette r tha n fe -
males."13 

With respec t to mathematical abilities , an assembly of data from a  hun-
dred different assessments , representing the testing of over 3.9 million sub-
jects, yielded the conclusion tha t sex differences i n performance o n tests of 
quantitative o r mathematica l abilitie s wer e statisticall y minuscule . In ele -
mentary and middle school, girls slightly outperformed boy s on computa -
tional exercises , and n o sex-base d difference s existe d in comprehension o f 
mathematical concepts; "gender differences favoring males in problem solv-
ing do not emerge until the high school years."14 

Finally, men and women overall score equally on intelligence tests—"the 
mean I Q o f bot h [sexes ] i s 100." 15 Men, however , ar e overrepresente d a t 
both the top and the bottom of the IQ spectrum. Of those scoring in the top 
1 percent on IQ tests, seven out of eight are men. Men also represent an al-
most equally large percentage of the mentally deficient. 16 
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Psychology 

Observable behavioral differences betwee n the sexes are more pervasive 
than measurabl e physiologica l differences . Conside r a  few fact s regardin g 
two trait s perceive d a s representativ e o f th e gende r axes : aggression an d 
nurturing behavior . Boys are approximately seve n times more likel y to b e 
the perpetrators of violent crime.17 They are also three times more likely to 
be its victims.18 Studies of girls at play show that they consistently demon -
strate mor e nurturan t an d cooperativ e behavior tha n boys. 19 These socia l 
facts paint pictures of the gendered lives of boys and girls; they are facts that 
many people think are explained by biological imperatives. 

The belief, supported by some early research in the behavioral sciences , 
is that boy s ar e hormonall y "hardwired " fo r aggressio n an d physica l ris k 
taking because boys have less serotonin an d mor e testosteron e tha n girls . 
Initial studies in the 1960 s and 1970 s pointed t o a  hormonal influenc e o n 
behavior: tha t testosteron e make s boy s aggressive , whil e estroge n ha s a 
calming effect o n girls. Several studies have showed that those convicted of 
violent crimes had higher levels of testosterone than nonviolent offenders. 20 

Modern researc h question s th e causa l influenc e o f testosteron e i n 
human aggression. A study of 4,462 men from the armed forces showed that 
while a  statistically strong relationshi p existe d between testosteron e level s 
and adult deviance, the relationship was not strong enough to operate as a 
major determinan t of adult deviance.21 One eleven-year longitudinal stud y 
of 17 8 schoolboys (draw n fro m a n origina l sample of over 1,10 0 subjects ) 
in Canada traced thei r behavior an d testosterone levels from kindergarte n 
onward. Th e stud y foun d tha t sociall y successfu l bu t nonaggressiv e boy s 
had higher levels of testosterone than their peers who were more physically 
aggressive. The boys with lowe r level s of testosterone exhibite d mor e im -
pulsive and fighting behavior; in other words, higher measures on the phys-
ical aggressio n scale s wer e correlate d wit h lowe r level s o f testosterone. 22 

This study confirms other s that showed that socially successful o r winnin g 
behavior is associated with a rise in the level of testosterone. Researchers at 
UCLA studied a group of hypogonadal men who were low in testosterone. 
They foun d tha t testosteron e deficienc y lead s t o aggressiv e behavior , an d 
that after treatment with testosterone replacement therapy, the subjects dis-
played less  anger, irritability, and aggression. 23 

Despite mixe d empirica l evidenc e o n th e relationshi p betwee n hor -
mones and behavior, the popular perception i s that much of the social be-
havior of the sexes is genetically determined. When any evidence of biolog-



Gender Separatism |  2 1 

ical impulses is found, i t is often talke d about both a s determinative—tha t 
the behavior i s hardwired—and a s existing prior to or apar t from  cultura l 
practices of gendering. Social theorists and even legal philosophers seize on 
folk wisdom t o maintain tha t women ar e biologically more suited to nur -
turing and caregiving.24 In our culture, little girls are given dolls with which 
to practice caretakin g behaviors . Parents als o distribut e a  greater shar e o f 
child care responsibilities t o girls . Cross-cultural studie s sugges t tha t bot h 
boys an d girl s wh o ar e give n caregivin g role s a s young childre n develo p 
stronger nurturant abilities. 25 

Stereotypes hold that the innate abilities of men and women diffe r dra -
matically, despite a wealth of psychological, sociological, and industrial data 
that th e performanc e capabilitie s o f wome n an d men , o n th e whole , ar e 
equivalent. Although psychologica l illnesse s afflic t gender s somewha t dif -
ferently—women ar e more likely to suffer from  depressio n than men, while 
more men are afflicted wit h schizophrenia, for example—men and women 
are more similar than different wit h respect to attitudes toward work, help-
ing behaviors, empathy, general reactions to stress and joy, and other basic 
behavioral reactions.26 Regarding "behavior a t and attitudes toward work . 
.. when compared to men, women have been reported to evidence much the 
same task and interpersonall y oriente d leadershi p behaviors , career moti -
vation, need for achievement and need for power, career commitment, and 
job attitudes."27 

Summary 

Men an d women exhibi t some smal l physiological differences , o n aver -
age, across populations, but much greate r variability when individual s ar e 
compared. The statistical correlation between gende r and performance o n 
standardized test s an d othe r measure s o f academi c performanc e an d 
achievement is fairly weak. And, as the next section shows, measurable dis-
parities between boy s and girl s in academi c an d standardize d tes t perfor -
mance have declined over time. 

Neurological difference s betwee n th e sexes  may contribute modestl y t o 
observed difference s i n linguisti c abilitie s an d aggressiv e tendencies . Men 
and women exhibit some fairly stark differences i n behaviors, but those be-
havioral differences hav e not been empiricall y linked directly to biologica l 
causes. One factor complicating the sex differences discussio n is the confu -
sion o f correlation fo r causation . At times the observed behaviora l differ -
ences of the sexes are mistaken for causal explanations. When boys and girls 
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are observe d t o ac t differently—i n choic e o f toys , affinit y fo r physica l 
roughhousing, or displays of nurturant behavior—it i s easy to assume tha t 
the explanation lies in biology. 

At a minimum, the emerging picture i s much mor e complicated tha n a 
direct causal link between basic biological or hormonal differences an d be-
haviors. The evidence of strong biological or physiological influences on be-
havior i s increasingl y challenge d b y moder n research . Give n th e modes t 
empirically demonstrabl e correlation s betwee n biological , physiological , 
and neurologica l se x differences an d behavior , the question become s ho w 
we should account for observed gender differences . 

Accounting for Difference 

Research and Testing Biases 

Some feminist psychologists and sociologists have a political agenda that 
causes them to ignore empirical research demonstrating statistically signif-
icant social and behavioral differences betwee n women an d men. 28 Other s 
have biases toward a n overemphasi s o n differences. 29 Wha t i s clear i s tha t 
the issue of empirical research into sex differences i s highly politicized. 

The research on gender differences ma y be slanted in ways not immedi -
ately visible. Theories about the importance of mother-child interactions in 
early chil d development , fo r example , may hav e encourage d cultura l an -
thropologists to conduct field studies during times when father-child inter -
actions are less often observed , such as evening hours.30 The parameters of 
statistical proof make it much easier to demonstrate differences. As neurol-
ogist Steve n Peterse n says , "It i s much mor e difficul t t o statisticall y sho w 
similarity, than i t i s to statisticall y show a difference. I n mos t cases , this is 
used to keep investigators intellectually honest, but when adjudicating be -
tween questions of difference an d similarity, [it] produces a scientific asym-
metry." Bias creeps in a t the publication leve l as well. "[S]ocial science re -
search tends to be about looking for differences . Gende r researchers nearl y 
always start out by looking for gender differences Whe n they find simi -
larities, the social science world considers these non-findings. They are not 
publishable because they are not considered newsworthy; they are not sexy; 
they ar e no t interestin g an d nobod y reall y cares." 31 Negative conclusion s 
simply ar e no t news . One stud y o f publicatio n policie s showe d tha t psy -
chology journals "accept more readily reports in which statistically signifi -

....
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cant differences hav e been recorded , and s o it is difficult t o publish result s 
in which no significant  difference s hav e been found." 32 A selection bias ex-
ists for new things, and against proving the null hypothesis. 

In science and social science, both submission and publication biases in-
cline researchers toward positiv e findings  an d a n underreporting o f nega -
tive results. One study of submission and publication rates of papers in psy-
chotherapy found tha t "82 percent of studies with positive outcomes led to 
submission o f paper s to a  journal, while onl y 43 percent o f negativ e out -
comes provoked an attempt at publication. Of papers submitted, 80 percent 
reporting positive outcomes were accepted for publication, but only 50 per-
cent of papers claiming negative results."33 In another less empirical assess-
ment o f publication an d attention bias , Anne Fausto-Sterling surveyed th e 
reported literatur e regardin g physiologica l an d hormona l influence s o n 
gender behavior . While sh e "does no t den y tha t genuin e difference s ofte n 
exist, and i n the directio n conventionall y reported, " she then conducte d a 
different sor t o f survey: looking a t "her colleagues ' file drawers fo r studie s 
not published, or for negative results published and then ignored." What she 
found wa s that " a grea t majorit y repor t eithe r a  smaller an d insignifican t 
disparity between sexes, or find no difference a t all. When all studies, rather 
than only those published, are collated, the much-vaunted differences ofte n 
dissolve into triviality."34 

Reporting Biases 

The role of the media in shaping gender is both subtle and powerful. Re-
porters highligh t difference s tha t ar e no t supporte d b y rea l evidence , an d 
seize upon and magnify weak evidence of real difference. The media spin ig-
nores similarities and overplays differences . 

Magnetic imaging research by the scientists at Yale and the University of 
Pennsylvania tha t showe d biologica l difference s relatin g t o gende r wa s 
given seemingly unlimited airpla y in the media . The Yale University stud y 
commanded forty-four article s in the popular press, while the University of 
Pennsylvania results were trumpeted in thirty-five articles . The conclusions 
of the Washington Universit y neurologists—that me n an d women us e the 
same area s o f th e brai n t o produc e speech—wer e largel y ignored . Th e 
Washington University study results were reported in only two articles, one 
in the Fresno Bee, the other in the Sacramento Bee. As Petersen explains , "A 
study like ours , that point s ou t tha t basicall y me n an d wome n ar e prett y 
damn similar , it's just not interesting." 35 
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Differences ar e not just overattended, they may also be overblown. Ten-
dencies an d probabilitie s ma y be misrepresented o r misinterprete d a s de-
termined behaviors . "Social scientists present result s on the basis of statis-
tics and chanc e and discuss the 'significance' o f their findings.  Whe n thes e 
significant differences , ofte n base d on small numbers, are reported an d re -
peatedly cited, they get exaggerated an d lead to gross generalizations."36 I n 
short, biological explanations are interpreted a s more significant tha n the y 
are, while general tendencies are treated as virtual certainties. 

The interpretation of results of biological experiments is thus politicized 
and give n a  media headlin e spin . Headlines announc e "Me n an d Wome n 
Truly Don' t Thin k Alike, " "Could Wome n B e the Weaker, Fairer , Clevere r 
Sex?" and "Battle of the Sexes Gets New Weapon." Many of the stories over-
generalize no t onl y th e significanc e an d possibl e implication s o f th e re -
search, but als o th e scientifi c findings  themselves . For instance , the sum -
mary of a wire story proclaims, "A study of brain us e patterns shows what 
people have long suspected: men are better a t math and women are nonvi-
olent."37 Th e headlin e implie s conclusion s ver y differen t fro m thos e sug -
gested b y th e tex t o f th e article , suc h a s th e view s o f neuropsychologis t 
Ruben Gur , the principal author o f the brain sca n study: "Our findings  d o 
not answer the question of whether the differences ar e genetic or cultural in 
origin— After all,  culture shapes the brain just as the brain shapes culture." 

The manner of journalistic presentation may amplify the misleading re-
sults. Fault resides with "a media eage r to trumpet breakthrough discover -
ies in genetic research and unwilling or unable to be skeptical of the ambi-
tious claim s sometime s constructe d o n quit e shak y scientifi c founda -
tions."38 Newspaper s an d magazine s ofte n repor t result s o f scientifi c 
research in staccato bursts of new information. I n addition t o overempha -
sizing individua l studies , reporters ofte n focu s o n singular , positiv e find-
ings. These may be newsworthy, but not representative of the work in a field. 
Most media squibs are not think pieces detailing the history of research into 
sex differences an d exploring the larger picture that has evolved over time: 
"the medi a ten d t o repor t eac h ne w stud y i n isolation , a s a  ne w break -
through."39 

Maybe the sensationalism can be dismissed, since magazines are just try-
ing to sell issues, journalists are just trying to sell stories, and newspapers are 
just trying to sell papers. But they also sell "truth": the reported informatio n 
becomes popular "knowledge," and thi s is how people remember th e data . 
The effect o f the headline reporting approach may be that significant num -
bers of Americans come to believe the deterministic version of events, such 
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as claims that obesity or the employment prospect s for girls or the nurtur -
ing capacities or aggressive nature of boys is decided a t birth. 

Even when report s about sex differences ar e stripped o f overgeneraliza -
tion and exaggeration, the translation of scientific data into news for popu -
lar consumptio n inevitabl y involve s som e reductionism . Reporter s mus t 
compress page s o f scientifi c researc h int o thirty-secon d soun d bite s o r 
seven hundred words of copy. What may be lost is the complexity of causal 
influences on behavior. The reporting of complex phenomena a s the prod -
uct o f single, simple, biologically based mechanisms overlook s the myria d 
cultural and social influences o n personality and behavior and the individ -
ual choices people make. 

Socialization 

Gender doe s no t exis t outsid e culture . Even thos e modes t correlation s 
between se x and neurophysiolog y o r se x and academi c performanc e hav e 
no existence independent of their social milieu. Culture is continually man-
ufacturing behaviors . More important , cultur e denominate s behavior s a s 
having genders and assigns values to those behaviors. 

Again, the definitional problem intrudes. In discussions of sex-linked be-
havioral differences , nurturing , caregiving , an d motherin g ofte n ar e 
equated with the biological capacitie s to become pregnant , give birth, an d 
breastfeed. I f nurturin g an d caregivin g behavior s ar e though t o f mor e 
broadly as the impulses to be affectionate, protect , educate, be patient, offe r 
security, and solve problems for others , then men suddenly qualify as com-
passionate caregivers. 

Let's revisit for a moment our paradigm examples of gendered traits: ag-
gression and nurturing behavior. Women are thought to be society's natural 
nurturers an d caregivers . Some also maintain tha t me n ar e inherently less 
capable of nurturing. A confluence o f economic an d socia l factors ha s led 
to a scarcity of male role models with principal caregiving responsibilities , 
which perpetuate s both th e perception an d th e realit y of males as the less 
nurturing sex . Abundan t evidenc e show s tha t me n ar e constraine d i n 
choosing caregivin g occupation s an d nurturin g behavior s a s oppose d t o 
other jobs and tasks. 

Some of the social forces are changing, however. Men increasingly are as-
suming more caregiving roles. While the sheer number o f single fathers re -
mains low relative to that of single mothers—3.2 million compared to 12. 2 
million—the number ha s grown 16 3 percent i n the past quarter century. 40 
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The psychosociological researc h regarding the nurturing potentia l o f me n 
is only o f recen t vintage . Primate studie s an d huma n researc h testin g th e 
"maternal instinct " hypothesi s find  "n o significan t difference s betwee n 
males and females in their capacity to nurture."41 

Cross-cultural studie s tend to confirm tha t fatherin g behavior s are cul-
turally and sociall y contingent, and that i n cultures in which mother s an d 
fathers have equal responsibilities as providers and both parents have com-
parable access to their infants during the day, they share equally in caregiv-
ing responsibilities. For example, a study of the Aka Pygmy tribe of hunter -
gatherers i n Africa involve d th e observatio n o f a  culture i n whic h "men' s 
and women's subsistence activities take place in the same geographic loca -
tions" and i n which eac h parent wa s responsible fo r providin g hal f o f th e 
family's dail y nutrition. Researcher s conclude d tha t "Aka fathers d o mor e 
infant caregivin g than d o father s i n any other huma n society . Forty-seve n 
percent o f th e father' s (2 4 hr ) da y i s spen t eithe r holdin g th e infant , o r 
within arm' s reac h o f th e infant." 42 O f course , in industrialize d societies , 
many fathers ma y not have the luxury of close infant contac t tha t the Aka 
father has . But researc h suggest s ho w crucia l nurturin g paterna l involve -
ment i s in chil d development . "In a  study o f pre-school-aged youngsters , 
children whos e father s wer e responsibl e fo r 40-45 % of th e child-car e re -
sponsibilities exhibite d highe r cognitiv e competenc e an d highe r empath y 
toward their peers."43 

Just as nurturing behavior is not a trait belonging exclusively to women, 
aggression is not solely the province of men. Social evidence indicates tha t 
females ar e becoming mor e aggressive . A Justice Departmen t stud y mea -
suring juvenile arrests for 199 5 showed that one in four juvenile arrests were 
of females, which represented a rate for girls growing more than twice as fast 
as that for boys.44 While this is not a social fact to applaud, it is indicative of 
growing societa l acceptance o f girl s and women demonstratin g aggressiv e 
behaviors. Wome n ar e becomin g mor e aggressiv e a s drivers 45 an d in -
vestors,46 mor e sociall y an d financially  independent , mor e ambitiou s i n 
fighting fo r equal treatment and better working conditions, more competi -
tive in sports, and more assertive at work, home, sexual relations, recreation, 
and public speaking. Aggressive behavior on the part of women is gradually 
ceasing to appear unnatural . 

The socia l explanatio n fo r equatin g malenes s an d aggressio n i s als o 
abundantly clear . Society considers mal e aggressio n natural . Male aggres -
sion is promoted when parents are tolerant of little boys working out thei r 
differences wit h physical violence. Violent images are emblazoned o n littl e 
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boys' clothes , cartoons , video games , an d television , an d i n thei r minds . 
Conversely, th e America n cultura l taboo s agains t femal e expressio n o f 
anger ar e enormous . Boy s lear n t o us e aggressio n a s a  problem-solvin g 
technique, while girls are taught to cooperate . 

Consider a comparative study of 16 0 Israeli and American preschoolers , 
aged eighteen month s t o fou r years . The dat a showe d tha t preschoo l girl s 
in Israe l are much mor e likely than American girl s to use physical aggres -
sion whe n fighting. 47 Th e Israel i girl s ar e eve n mor e likely , i n man y in -
stances, than America n boy s t o participat e i n aggressiv e encounters . An-
thropology professo r Caro l Laue r say s tha t th e cultura l messag e t o chil -
dren i n Israel , a country that ha s been a t war with it s neighbors fo r hal f a 
century, i s tha t aggressio n i s a n acceptabl e metho d o f handlin g interac -
tions. 

Part of the study concerned an assessment of the different lesson s teach-
ers taught boys and girl s about th e usefulness o f aggression: "When inter -
viewed, th e Israel i metapelo t [hous e parents ] sai d the y di d no t conside r 
girls to be less aggressive than boys. In one group a metapelet was frequently 
seen encouragin g a n 18-month-ol d gir l t o asser t hersel f i n agonisti c en -
counters. In contrast, in several American groups teachers were seen telling 
girls that 'girls do not fight.'"48 The expectation in America is that little girls 
will demonstrate caring and nurturant behaviors, and so they do: consistent 
with socializatio n patterns , American girl s demonstrat e les s agonisti c be -
havior. Other cross-cultura l studie s confirm th e learned natur e o f aggres -
sive behaviors.49 

Consider anothe r exampl e of how the stark numbers seemin g to locate 
behavioral differences i n biology may mask competing social explanations. 
The results of standardized test performance seem to demonstrate that girls 
have less aptitude fo r mat h tha n boys . Here again, it is easy to mistake th e 
correlation of gender and performance fo r a  causal relationship. 

On th e SA T (formerly Scholasti c Aptitude Test , then Scholasti c Assess-
ment Test) , girls' scores, particularly i n mathematics , hav e lagge d behin d 
boys' scores for decades. Based on the new scoring scale used since 1995, out 
of a  possible eigh t hundre d points , girl s score d roughl y forty-tw o point s 
lower than boys on mat h an d eleve n points lower on verbal between 198 0 
and 1990. 50 Popular wisdom ha s i t that the first  o f these performance dis -
crepancies i s evidence of boys' innate superiority in mathematica l reason -
ing abilities. 

But in the early 1990 s the picture began changing . First, the gender ga p 
in SAT performance narrowed . According to the 199 5 and 199 6 scores, girls 
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were thirty-five points behind boys on math and four points behind on ver-
bal. The decrease over time in differentials betwee n the sexes on standard -
ized tests implies that socialization experiences may account for some of the 
performance differences . 

Then the picture gained a social backdrop. Attention began to be paid to 
the ulterior motives of test designers. The designer of the first version of the 
SAT in 1925 , Carl Brigham, a  psychometrician an d eugenicist , believed i n 
using intelligence tests to demonstrate the innate intellectual inferiority o f 
blacks and immigrants. 51 

Even th e moder n incarnation s o f th e SA T and it s younger sibling , th e 
PSAT, are skewe d i n gende r impact . While men' s SA T test scores , on av -
erage, ar e highe r tha n women's , wome n generall y receiv e highe r colleg e 
grades tha n men . A  prospectiv e regressio n analysi s stud y conducte d b y 
two staf f member s o f th e Educationa l Testin g Servic e showe d tha t th e 
SAT consistentl y underpredicte d th e performanc e o f wome n i n colleg e 
math courses. 52 What a t first  ma y appea r t o b e a  gender differentia l ma y 
actually be the resul t o f othe r demographi c variables : "more female s tha n 
males tak e the test ; the female s ar e disproportionatel y member s o f racia l 
and ethni c minorit y groups ; and th e female s ar e disproportionately fro m 
families wit h lowe r income s an d level s o f parenta l education." 53 Finally , 
on th e feedbac k en d o f th e loop , middl e an d hig h schoo l girl s ma y b e 
self-excluding fro m mat h classe s du e t o stereotype s the y hav e internal -
ized. 

In 1994 the National Center for Fair and Open Testing (FairTest), a non-
profit organizatio n devote d t o fairness an d accurac y in standardize d tests , 
filed a complaint with the Department of Education's Office of Civil Rights. 
The complaint argued that the Educational Testing Service and the College 
Board violated Titl e IX by using the PSAT as the sole screening device fo r 
National Meri t Scholarships . While girl s constitut e mor e tha n hal f o f th e 
test takers , they receiv e onl y 3 6 percent o f th e scholarships . According t o 
FairTest, the PSA T systematically underpredict s girls ' performance i n col -
lege math courses . In late 199 6 ETS and the College Board agreed to a set-
tlement wit h FairTes t i n which th e testin g servic e would attemp t t o wee d 
out gende r bia s by adding a  multiple-choice sectio n designe d t o measur e 
writing skills to the PSAT.54 A federal district court in New York similarly in-
validated the use of SAT scores alone in the award of college scholarships.55 

The educational testing furor highlight s the controversy over measuring 
differences. Whe n se x differences appear , are they really a  function o f ge -
netics o r something els e (prio r education , class , income)? When boy s an d 
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girls repeatedly received differential score s on seemingly objective tests , are 
the tests gender-free fro m the start? And what do the tests measure: mathe-
matical abilities, prior proficiency in signing up for math classes, or aptitude 
in takin g multiple-choic e tests ? What ma y appear t o be hardwire d differ -
ences in abilities between the sexes may in fact be an assemblage of embed-
ded biases. 

The recognition that culture is teaching differences ma y go a long way to-
ward explainin g observe d difference s betwee n th e sexe s o n standardize d 
tests. Developmental geneticis t Anne Fausto-Sterlin g caution s tha t th e re -
sults of sex differences researc h should no t be understood t o imply innat e 
differences. Fausto-Sterlin g list s some of the exogenous variables that ma y 
influence th e results : parenta l attitude s ma y stee r boy s towar d an d girl s 
away fro m mathematics ; boy s ma y b e socialize d i n way s tha t giv e the m 
more informa l mathematic s experience s than girls ; and teachers ' attitudes 
in the classroom may gender the learning of reading and mathematics. She 
reports o n a n observationa l stud y o f teachers ' behavior s towar d second -
graders: "The boys received less direct instructio n i n readin g and mor e i n 
math. I n othe r words , boys an d girl s learning togethe r i n th e sam e class -
room did not receive the same instruction." 56 

Popular beliefs in—and overgeneralizations about—the biological bases 
of sex differences ma y result in differences i n treatment of the sexes. This, in 
turn, may affect performance o n standardized tests, such as tests measuring 
abilities t o manipulat e object s i n three-dimensiona l space . "Stud y afte r 
study shows people are more physical with baby boys than with baby girls. 
They throw them i n the air, they dangle keys in front o f their faces , mean-
while being more protective o f baby girls . So why should w e be surprise d 
when boys and girl s end up behaving differently i n response to these gen-
der-specific experiences?" 57 

The Biological Gestalt 

The available evidence suggests that there may be some gender-specifi c 
biological impulse s toward behavior . Of course , biology itsel f i s not fixed; 
biology i s never distinc t fro m socia l development . Any biological caus e i s 
developmentally dependen t o n externa l conditions , includin g nutrition , 
stimulus, and other aspects of the environment. Cognitive abilities are con-
tinually sculpte d b y th e environment . Researc h finding  biologica l differ -
ences between th e sexes cannot be disaggregated fro m th e conclusion tha t 
environmental influences ma y shape those biological differences. Evidenc e 
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regarding biological o r socia l origins o f difference s i s difficult t o sor t ou t 
because gendered cultural programming begins so early. 

Yet even if gendered biological differences exist , we cannot meaningfull y 
separate those differences fro m ou r perceptual, research, and reporting bi-
ases. Eve n measurabl e neurophysiologica l difference s betwee n me n an d 
women do not exis t independently o f testing and journalistic biases. Biol-
ogy, in one sense, can never be the independent variable, because it is never 
outside culture. To the extent that differences exist , what do they mean? Bi-
ological difference s canno t b e separate d fro m th e cultura l proces s o f as -
signing meaning to the differences . 

Research int o differences—betwee n genders , races , or population s o n 
any basis—is a politically sensitive area. Overaggressive claims about struc-
tural o r performanc e difference s ma y be use d t o mak e unjustifie d argu -
ments about innate intelligence. Just as The Bell Curve attempted to resur -
rect myth s tha t peopl e o f colo r ar e less intelligent , s o have difference s i n 
brain size been used to argue that men are smarter than women. Of course, 
beliefs in differences d o not necessarily lead to claims of genetic determin -
ism or imply racism or the superiority of any population. But the extrem e 
version of the argument is one that demands reckoning. The danger is that 
a focus on differences ca n lead to a reification o f differences an d to belief s 
that qualities that may result from  som e degree of biological influence ar e 
socially inalterable. 

Across tim e an d cultures , peopl e i n powe r hav e use d biologica l mea -
sures to devalue the worth o f disempowered groups . History offers count -
less examples. Beliefs in black inferiority provide d a  major justification fo r 
slavery i n th e Unite d State s an d fo r Britis h colonizatio n o f Africa . Afte r 
World War I , intelligence testin g le d t o th e labelin g o f Jewis h an d Italia n 
immigrants at Ellis Island as "feebleminded." Eugenics movements resulte d 
in compulsory sterilizations i n the United State s and unspeakabl e horror s 
in Germany . 

In 186 1 French anthropologis t Pau l Broca conducted a  study in whic h 
he weighed the brains of 292 male and 14 0 female cadavers, and calculate d 
that the males' brains weighed, on average, 1,325 grams, while the females ' 
brains averaged 1,14 4 grams. Broca concluded, "[W]e must not forget tha t 
women are , on th e average , a little less intelligent tha n men , a  differenc e 
which w e shoul d no t exaggerat e bu t whic h is , nonetheless , real . We ar e 
therefore permitte d t o suppose tha t th e relatively small size of the femal e 
brain depend s i n par t upo n he r physica l inferiority an d i n par t upo n he r 
intellectual inferiority." 58 
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Little more than a century ago, influential socia l psychologist Gustave Le 
Bon used Broca's data to argue against allowing women access to higher ed-
ucation, remarking that women's "brains are closer in size to those of goril-
las than to the most developed male brains [Women ] represent the most 
inferior forms of human evolution and . .. are closer to children and savages 
than t o a n adult , civilize d man . They exce l in fickleness , inconstancy , ab -
sence of thought and logic, and incapacity to reason." 59 

These resurgent patterns of locating explanations for class or race or gen-
der differences i n the biological exhibit a search for constants , for fixed dif-
ferences. They also reflec t a  very broad cultura l belie f i n simple , ultimat e 
causes. The first  part o f the message i s that difference s ar e inevitable. The 
second par t i s that biology plays an enormous rol e in determining huma n 
behavior. It is easy to commit a  heuristic error when interpreting evidenc e 
of biological an d environmenta l influences : "[o]ne o f the majo r .  .. ideo -
logical weapon s use d t o convinc e peopl e tha t thei r positio n i n societ y i s 
fixed and unchangeable and, indeed, fair is the constant confusion betwee n 
inherited an d unchangeable." 60 Peopl e ma y assum e tha t i f difference s ar e 
even partly innate in origin , behaviors relating to those differences ar e no t 
changeable. 

The confusion o f biological origins with inevitabl e socia l consequence s 
is more than an academic error. Implications for public policy often follo w 
insidiously from th e location of differences i n biological causes. A focus o n 
biological cause s may implicitly dismiss the need t o searc h fo r cultura l o r 
institutional causes of disadvantage. At the extreme, the theory of biologi-
cal origins may be transformed int o arguments abou t biological necessity . 
The danger, of course, is that biological explanations can be used to justif y 
discriminatory practices. 

A friend o f mine, Bob, tells a story of how he and his wife shared a com-
mon driveway with their next-door neighbors , a family of four. The father , 
Tom, was a truck driver. Bob and Tom would talk about Tom's work pretty 
regularly. Bob once asked Tom why there weren' t mor e women truc k dri -
vers. Tom though t abou t i t fo r a  minute, then said , with grea t assurance , 
"They couldn't shif t gears. " "They're no t stron g enough?" Bob asked. "No, 
not tall enough; you have to be pretty decent-sized to reach the pedals." That 
might have been the end of it, Bob said, if he hadn't been reading about fem-
inist theory. But he had, so he asked the question, "But Tom, do they have to 
build the cabs that way? Couldn't they build 'em so shorter folks could reach 
the pedals?" "Yeah," Tom shrugged , "I guess they could. " He thought fo r a 
second. "But I'll  tel l you what ; no woman woul d eve r want t o us e a  truck 

.....
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stop." It is indeed a challenging project: trying to imagine a feminized truc k 
stop. (But not impossible. ) 

Beliefs i n biologica l determinism ma y be used t o structur e socia l prac-
tices that reinforce the traditional division o f labor between the sexes.  Law 
professor Richard Epstein argues that biological constraints on behavior are 
"quite strong. " From this , he encourage s a  "specialization o f role s withi n 
marriage tha t allo w bot h husband s an d wive s t o us e thei r talent s t o th e 
fullest." Epstei n conclude s flatl y tha t "[a] n insistenc e o n identit y o f role s 
within marriage would require each party to do tasks that the other can do 
better."61 While Epstein doe s not spel l out wha t thes e biologically imbue d 
talents are , presumably h e mean s tha t me n ar e innatel y "better" a t fixin g 
cars, while women are innately "better" at cooking or housecleaning . 

The notion o f biologically determined role s has undergirded lega l argu-
ments about allowing women to fight in combat, and echoes older custod y 
decisions recognizing a maternal preference. And the idea of genetic deter -
minism is used as an argument against affirmative action . According to this 
view, affirmative actio n will never achieve its desired results because of the 
biological inferiority o f women.62 

The idea of biological determinism ha s tremendous ideologica l appeal . 
It can reassure men an d women tha t the entrenched inequalitie s of power , 
child care responsibilities, and wages are appropriate. If behavior originate s 
with biologica l difference s betwee n th e sexes , people will  ten d t o believ e 
that th e traditiona l socia l role s ar e natural , right , an d unchangeable . We 
simply have not escaped the notion that both men and women possess im-
mutable biological characteristics tha t determine thei r appropriateness fo r 
certain roles and inappropriateness fo r others . 

The Persistence of Stereotypes 
Even with what we know about the biological basis for differences , we per-
petuate stereotype s o f typicall y masculin e an d feminin e behaviors , an d 
those stereotypes become self-fulfilling. Th e statistical support fo r pure bi-
ological differences i s weak, since every measure of biology implicates cul-
ture—in construction , testing, and interpretation. Given that, it is remark-
able that stereotypes about masculine and feminine instincts, traits, and na-
tures persist . Thi s sectio n use s researc h fro m cognitiv e psycholog y t o 
explain why the stereotypes continue even though they have little empirical 
support. Th e followin g sectio n demonstrate s th e persistenc e o f cultura l 



Gender Separatism |  3 3 

practices o f genderin g despit e wha t w e kno w abou t rea l differences . To -
gether, they show how the cognitive errors are reinforced daily through pre-
vailing practices of thought and social interaction . 

Popular Beliefs about Gender Difference s 

National and internationa l publi c opinion poll s indicate substantial ac-
ceptance o f gender stereotypes . A 199 6 international Gallu p pol l reveale d 
that "[i]n every country surveyed, respondents—whether mal e or female— 
were more likely to describe women as emotional, as talkative and as affec-
tionate."63 According t o thi s poll , only 6  percen t o f respondent s though t 
that bein g affectionat e wa s a  male trait . Cultura l idea s abou t appropriat e 
gender roles are readily internalized. In a 1995 study designed by the Fami-
lies and Work Institut e an d conducte d b y Louis Harri s an d Associates , 88 
percent of the women surveyed believed it was their primary responsibilit y 
to take care of their family . 

Traditional gender roles come with a hierarchy. The customary practices 
of gender ar e embedded wit h notion s o f femal e inferiority : "According t o 
recent public opinion polls, a majority of Americans believe that most me n 
think they are better' than women Abou t half of surveyed women als o 
consider women inferior fo r certain occupations ranging from airlin e pilot 
to combat soldier." 64 These popular beliefs about appropriate roles are un-
mistakably influenced b y perceptions of gender characteristics as innate in 
origin: "About a third of surveyed adults view masculine and feminine char -
acteristics as biologically based, and an equal percentage of women expres s 
support for traditional male breadwinner/female homemake r roles." 65 

Gender research , popularized b y the media , ultimately finds a  home i n 
the publi c consciousness . The publi c min d readil y acknowledges th e ide a 
that gendered behavior is biological in origin and unthinkingly accepts that 
biological attributes are tantamount t o social destiny. 

Are the Stereotypes Accurate? 

An importan t questio n i s whether gende r stereotype s correctl y reflec t 
modern realities . Som e psychologist s hav e demonstrate d tha t gende r 
stereotypes ar e generally accurate reflections o f observed mal e and femal e 
behaviors.66 Others who have compared actua l behaviors with self-report s 
suggest that "people are not very accurate in stating the differences betwee n 
the genders: they often overestimat e difference s an d sometime s underesti -

.....
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mate them."67 While the evidence is mixed, a variety of researchers believe 
that public perceptions overstate gender differences an d that gender stereo-
types, while reflecting reality , exaggerate differences i n important ways.68 

Stereotypes posses s a  self-reinforcin g quality . The y hel p construc t a 
world i n which peopl e thin k bot h i n generalitie s an d i n fixe d ways.  First, 
stereotypes themselves perpetuate archaic ideas about the competencies o f 
women an d men , an d i n s o doing , the y limi t gende r possibilities . Whe n 
stereotypic notions of gender abilities and roles persist despite evidence to 
the contrary, decisions in important arenas such as education, employment, 
politics, and the home may be based on outmoded concepts of appropriat e 
roles. Stereotypes also depersonalize by encouraging class-based generaliza-
tions that may have little to do with the qualities or aptitudes of a particu-
lar individual. When stereotypi c thinking about gender occurs , the cultur e 
accepts a  standard menta l picture , repeated withou t modificatio n an d ad -
mitting of no individual variations. Finally, stereotypes may be transmitted 
generationally. When childre n star t formin g thei r ow n identitie s an d atti -
tudes about gender, they look to peers, the media, and their parents. A study 
at Tel Aviv University discovered that the "traditionally of the mother's oc-
cupations correlated significantl y with the traditionality of the interests of 
both boys and girls." 69 If stereotypes ar e inaccurate an d outdated , i t is not 
only the treatment of people in the present that suffers, but also the process 
of shaping the gender of future generations . 

Why Stereotypes Outlive Their Usefulnes s 

Research regardin g socia l stereotype s indicate s why they persis t i n th e 
face o f informatio n t o th e contrary . Peopl e routinel y utiliz e cognitiv e 
schema to process information: "We tend to view all of those within a social 
category as the same—their perceived similarities are exaggerated and their 
differences and variability are downplayed or ignored altogether."70 We tend 
to generaliz e abou t sex-base d behavior , i f onl y a s a  simplifying devic e o r 
heuristic. Peopl e us e cognitiv e shortcut s t o efficientl y proces s a  comple x 
amount an d variety of information. And sex is one of a few personal char -
acteristics that are visually determinable in an instant with a reasonable de-
gree of accuracy. 

When people process information—including dat a about the role played 
by genetics in shaping behavior—they ten d to distor t risk s and probabili -
ties, through us e of common sens e reasoning and a n overrelianc e o n per -
sonal experiences. Individuals may weigh their own experiences ("M y so n 
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mowed down the Cabbage Patch dolls to reach the trucks") as heavily rep-
resentative of an issue. Others may give undue emphasis to available infor -
mation or to a particularly vivid example they recollect—such as a single ar-
ticle probing genetic causes of behavior.71 

Biases in perception, memory , and interpretation al l tend t o reinforc e 
stereotypes as against data that would upset the stereotype: 

Once stereotypes take hold, other information inconsisten t with the stereo-
type is ignored or excluded from consideration or is interpreted in a way that 
is consistent with the stereotype.... Stereotypes are also maintained by the 
way in which individual actions are interpreted. When the same behavior is 
performed by members of different socia l groups, its implications are seen 
differently. Thus, the same critical remark was found to be abrasive coming 
from a woman, but incisive and direct coming from a man.72 

In addition , many of the studie s regarding gende r difference s fee d int o 
prejudices and insecurities we all have. Of course this could be an example 
of weighing one's own experiences too heavily, but during the time I was re-
searching the material fo r this chapter , I  came acros s an article in Science 
suggesting that consistency in hand preference over time in twelve- to forty-
two-month-old childre n was indicative of precocious intellectua l develop -
ment for females but not males. Having an eighteen-month-old daughte r at 
home who has exhibited a distinct left hand preference for half of her little 
life, I was pleased at the prospect of future intelligence . Despite all the cau-
tionary facts abou t whic h I  was writing—regarding th e correlation o f any 
single variabl e wit h sex-specifi c performance—an d despit e th e relativel y 
small sample size in the study, I could not help experiencing the warm glow 
of parental pride . In short, for a host of varying reasons , people may want 
to believe in differences . 

The great weight of tradition favors the difference view; culture has been 
built around it for centuries. To believe otherwise might require change, and 
people typically lean heavily in favor of the status quo; the inertial impuls e 
is huge. Our society also focuses on differences othe r than sex differences, 
and this general attention to differences ma y feed the acceptance of sex dif-
ferences. We are preoccupied with biological causes in realms other than sex 
differences. Researchers and the American public are continually searchin g 
for geneti c marker s o f alcoholism , insanity , Alzheimer's , aggression , ris k 
taking, and many othe r disease s an d behaviors. The discovery o f geneti c 
causal links in other areas probably disposes us to accept the fixity of sex dif-
ferences. The search for biological origins of behavior is undoubtedly par t 
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of the general—and useful—exploration o f causal relations, but i t can take 
a dangerously myopic turn. The search for first  (and final) causes can easily 
become reductionist . Oddly, the complexities o f genetics in explaining sex 
differences see m simple r an d mor e "scientific" than th e murkier amalga m 
of historical, anthropological, sociological, and psychological explanation s 
for gender differences . 

We tend to think of differences i n an all or nothing way: differences mus t 
be eithe r innat e o r learned . The process of scientifi c researc h ma y tend t o 
downplay the interdependence between interna l and externa l causes . Each 
study is a search for similarities or differences, often the latter. And each re-
search venture looks a t a  piece o f the whole biosocia l gende r puzzle . The 
isolated nature of research inquiries , therefore, structurally shifts attentio n 
from the macro level of interplay between biological and social causes to the 
micro level of individual causes. 

Biological information—whether dealin g with genetic markers, insanity 
tests, medical tests, DNA fingerprinting,  o r polygraphs—has extraordinar y 
social consequences. Scientific testing has the power to label behavior func -
tional o r dysfunctional , an d t o attribut e thos e behavior s t o biologica l 
causes. The public also accords an exalte d plac e to the result s o f scientifi c 
experiments, particularly whe n thos e test s spea k i n measurable , quantifi -
able terms. In turn, popular beliefs in the biological origins of behavior can 
have dramati c consequence s o n socia l arrangements . I f peopl e thin k tha t 
roles and distinctions in life are based on biologically occurring sex-related 
differences, the y may accept sex-based distinction s a s correct an d perhap s 
inevitable. 

Contemporary Cultural  Practices 

How man y o f th e toddle r boy s o n televisio n snuggl e i n be d wit h a  pin k 
blanket? As you drive around town, have you seen many "Father's Day Out" 
signs in church yards? The reflections of culturally enforced notions of gen-
der are not difficul t t o find; their sources are somewhat more problematic . 
As these brief examples indicate, so often gender stereotypes are deeply em-
bedded an d thu s hidden , appearin g as  stereotypes  only whe n th e gende r 
manifestation jar s with traditional expectations . 

An array of cultural influences concretizes the separation of the genders. 
Masculinity and femininity ar e cultural constructs, and children are social-
ized to conform t o cultural expectations of gender. Some of these practices 
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also promote th e stereotypic attribution o f certain qualitie s to each of th e 
genders. Observed gender differences ca n be traced to differential socializa -
tion o f male and femal e children . As we track the gendering proces s fro m 
infancy through adulthood, we will see that experiences in the sociocultural 
context are extremely important i n the formation o f gender identity . 

Infancy and Early Childhood 

In America we gender children from birth . While the determination of a 
child's sex is a biological event, the formation o f gender identity is a cultural 
process. Sex differentiation begin s with birth announcement s proclaimin g 
the baby' s sex , color-coded bab y blankets , an d gender-appropriat e infan t 
gifts. Schooling, parenting, social relations, and play activities all construc t 
gender identity . Studie s repeatedl y confir m tha t parents , grandparents , 
teachers, and stranger s trea t mal e an d femal e children , fro m infanc y on -
ward, differently base d on their sex. The message is unmistakable: girls and 
boys belong in separate categories and follow wholly different set s of rules. 

At a young age, children understand th e concept of sex-group member -
ship. By two years o f age , children ca n correctl y identify whethe r the y ar e 
boys or girls . Toddlers have already begun t o mimic an d incorporat e gen -
dered mannerisms of their same-sex parent. Certainly some behavioral dif-
ferences o f toddlers have biological influences . Studie s have demonstrate d 
that even at very early ages, boys are more aggressive, active, and exploratory 
than girls . The muscles of two-year-old boys may be better developed tha n 
those of two-year-old girls , which ma y facilitate mor e activ e or aggressiv e 
play. I t i s impossible , though , t o separat e th e biologica l an d socia l influ -
ences, when the genetic differences tha t d o exis t are instantly and strongl y 
reinforced. 

For many years, behavioral differences o f infants an d toddlers were per-
ceived as rooted in biology. More recent research , though, has exposed th e 
early cultural influences to which baby girls and boys are subjected. The ev-
idence i s overwhelming tha t parent s respon d differentially , an d wit h gen -
der-stereotypic expectations , t o ver y youn g children . Physically , parent s 
treat thei r newborn s i n gender-specifi c ways . Parents swaddl e infan t girl s 
and handle them more delicately, while bouncing baby boys and permittin g 
them greate r freedom t o explore . A group o f researchers reviewing the lit -
erature regarding gendered play differences concluded , "Mothers seem to be 
more emotionall y warm an d responsiv e with girls , and mor e encouragin g 
of independence with boys. Fathers often spen d more time with their sons 
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and engage in more physical play with sons than with daughters."73 Parents 
are even likely to perceive the behavior o f newborn infant s a s conformin g 
to gender stereotypes, and respond in ways that guide children toward gen-
der-stereotypic behavior. 74 I n on e study , parents o f newborn s who score d 
equally on a number of indicators (such as weight, height, and muscle tone) 
were asked  t o describ e thei r child . The parent s rate d thei r boy s a s larger , 
more muscular, and more coordinated, while describing their girls as softer, 
less coordinated, and more fragile. 75 

Most parent s relentlessl y tuto r thei r boy s to develo p athleti c skills , in-
dulge boys ' interests i n cars , trucks, and tools , and encourag e boy s t o b e 
brave whe n the y ar e hurt . Man y parent s als o tr y t o diminis h thei r girls ' 
rough play and promote nurturant dol l play and cooperative social behav-
iors instead. In short, what parents think of as the "car and truck gene" may 
be the resul t o f mor e physica l play with bab y boys, a greater provisio n o f 
typically masculine toys, the decoration of the infant's roo m with male-to y 
motifs, and othe r genderin g behaviors o n th e par t o f the parents . Studie s 
show that th e vast majority o f parents—even parent s committe d t o egali -
tarianism—abide by society's gender role expectations. 

Discouraging Gender Devianc e 

Parents typically provide thei r children , from infanc y on , with gender -
appropriate" toys. Little boys in particular are discouraged from cross-gen -
der play activities. Most children reques t sex-typed toys , and most parent s 
comply with those requests. One study of eighty-six children, however, re-
vealed an interesting pattern for nonrequested toys. In that study," [n] ot one 
boy received a  toy judged t o be cross-sexed , and althoug h onl y 8% o f th e 
total nonrequested toys the girls received were cross-sexed, one third of the 
girls received a t leas t on e cross-sexe d toy." 76 Parents thu s demonstrate d a 
specific reluctanc e t o giv e thei r children , particularl y thei r boys , toy s 
deemed appropriate for the opposite sex. In another study comparing chil-
dren's Christmas wish lists with the toys they received, parents were muc h 
less likely to purchase requested but gender-atypical toys from the children's 
lists.77 Parent s generall y rewar d gender-typica l pla y an d punis h gender -
atypical activities. Researchers have found that even parents who report that 
they di d no t encourag e sex-stereotype d pla y with toy s subtly di d s o wit h 
questions, suggestions, and nonverbal reinforcement. 78 

When littl e girl s cros s th e gende r divid e an d pla y with actio n figures, 
cars, and sportin g equipment , the y ar e labele d "tomboys. " Being calle d a 



Gender Separatism |  3 9 

tomboy i s mildl y prestigiou s i n som e circles ; nowher e i n th e countr y i s 
being called a "sissy" a compliment. Even parents who describe themselve s 
as nonsexist flinch when their eight-year-old son wants to play "beanie ba-
bies" with the girl across the street . They fear tha t identification wit h typi -
cally feminine activitie s will result in effeminate behavio r and will guaran-
tee that their son will grow up to be homosexual . 

Although a girl can now wear almost any item of clothing and play with al-
most an y toy without s o much a s an eyebro w being raise d by her socia l 
community, let a boy even once have the urge to try on a princess costume 
in the dress-up corner o f his nursery school , and his parents and teachers 
will instantly schedule a  conference t o discuss the adequacy of his gender 
identity.79 

Gender separatism is intricately tied to homophobia. "Much of the psy-
chological literatur e examinin g homophobi a ha s conclude d tha t suppor t 
for th e traditiona l gender-rol e structur e i s a primary caus e o f homopho -
bia."80 One resul t o f treating women a s "inferior" i s the creation o f homo-
phobia, especially toward gay males, since they are perceived as "acting" like 
women. Gays and lesbians are a threat to the prevailing ideology of gender 
separatism: their existence demonstrates one of the flaws in society's binary 
construction o f gender. 

Children, the Media, and Gender: Image Indoctrinatio n 

Gender stereotypes are embedded in the images children see in literature 
and on television. While some of the literary stereotypes about girls seem to 
be diminishing, many of the stereotypes abou t boys persist with the sam e 
force. Studies comparing characters in Caldecott Medal books and Corett a 
Scott King award-winning books in the past decade with Caldecott winners 
in the 1970s have shown a greater visibility of female characters in children's 
storybooks, and les s stereotypic behavior o f female characters. 81 Girl s an d 
women i n children' s books written i n the mid- t o late 1980 s are more ad -
venturous, aggressive, competitive, and independent. Male characters, how-
ever, are depicted i n traditiona l gende r roles . Boys are rarely portrayed a s 
passive, dependent, or nurturing beings ; they are expected to be the prob-
lem solvers . They are unlikely t o be show n carin g fo r a  pet o r a  sibling. 82 

While it is becoming increasingly acceptable culturally for girls to engage in 
what society has traditionally viewed as masculine behaviors, boys still can-
not cross the gender divide and engage in traditionally feminine ways. 
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Consider th e illustratio n o f "bo y behavior " i n severa l prominen t chil -
dren's books . Mercer Mayer' s Littl e Critte r serie s fo r preschooler s depict s 
conventional gende r rol e behavior. I n Just Me and  My  Mom,  Littl e Critte r 
and his mother spend the day together going shopping, while in Just Me and 
My Dad,  Littl e Critter's father take s him camping for thei r specia l time to-
gether. In Maurice Sendak's Where  the Wild Things  Are and Crocket t John -
son's Harold  and  the  Purple  Crayon,  "[s]mal l boy s ar e characterize d b y 
naughtiness, anger, oppositional feelings , and desires for nighttim e adven -
ture."83 In the modern classic Willy the Wimp, by Anthony Browne, the pro-
tagonist i s a small, sweet-natured bu t unhapp y gorilla , who worries abou t 
stepping o n insect s an d apologize s fo r thing s tha t ar e no t hi s fault . Willy , 
dressed in a  patchwork vest , tie, and rainbow-stripe d socks , is bullied by a 
suburban gorill a gang. (He apologizes when they hit him.) Embarking on a 
mail-order Charle s Atlas program o f diet, exercises, jogging, aerobics, box-
ing, and weigh t lifting , h e transforms himsel f int o a  larger physica l speci -
men. Th e endin g i s thuddingl y predictable : Will y no w feel s goo d abou t 
himself an d win s th e hear t o f th e gir l gorill a who m h e rescue s fro m th e 
gang. 

On th e pretee n readin g shelf , the extraordinaril y popula r Baby-sitter s 
Club books, which portray adolescent girl s in training for carin g and nur -
turing roles, have no parallel for boys. And the club itself is an exclusive one, 
with no boy members. The club does have one male "associate member" — 
a boyfriend o f the principal character—who has been featured in two of the 
series' hundred-plus book s . . . a t the reques t o f readers . The "special edi -
tion" book, Logans  Story,  introducing thi s mal e associat e membe r o f th e 
Baby-sitters club, forthrightly addresses the issue of stereotyping in the firs t 
few pages: 

Now, a lot of people think the Baby-sitters club is all girls. I mean, when you 
think of a baby-sitter, you think of a girl, right? Admit it. But it's sort of like 
the stereotype of jocks. It just doesn't make sense. Guys can take care of kids, 
too. They can play games and pick up toys and give baths and make dinner— 
no big deal.84 

This positive portrayal of a boy in a principal caregiving role, however, is 
undercut by the messages sent in other passages of the book. Logan explains 
that as an associate—not a  real—member, h e "[doesn't] go to regular meet-
ings or pay dues. I just fill in when things get busy." He mentions that he has 
received some teasing about his association with the Baby-sitters Club, but 
that "it wasn't so bad a t first. Most of the guys didn't eve n know I had thi s 
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'secret life' as a baby-sitter." A few short pages later in the book, Logan refer s 
to hi s father' s lukewar m reactio n t o hi s baby-sittin g an d hi s father' s as -
sumption tha t he is an associate member onl y because he is "hot for Mar y 
Anne." To this, Logan says, "(Well, in a way, he's right.) Just in a way, though. 
I do enjoy kids, and I also like the other club members." 

The gender coding replicates on the small screen. Children watch an av-
erage of twenty-one hour s o f television pe r week. The images they see re-
lentlessly present messages of gender-appropriate behavior . Cartoons, tele-
vision programs , movies , an d advertisin g al l portra y girl s an d boy s an d 
women an d men in stereotypical occupations and behaviors. While adver -
tising create s a n emaciate d standar d fo r femal e beauty , i t repeatedl y de -
picts masculinity as rugged individualism , with portrayal s o f men a s mili-
tary officer s an d sport s figures , tinkering wit h car s an d ridin g o n motor -
cycles. Males are rarely portrayed i n principa l caregivin g roles . One stud y 
of pre - an d post-198 0 cartoon s foun d tha t whil e the pictur e ha s change d 
somewhat for female characters in a less stereotypical direction , in the car -
toons evaluated , "mal e character s wer e never  show n a s caregivers." 85 A 
1996 study showe d tha t bo y character s i n cartoon s ar e muc h mor e likel y 
to us e aggression tha n girls , while girl s ar e twice a s likely to demonstrat e 
affection.86 

One o f the mos t influentia l children' s television forums , Sesame  Street, 
has repeatedly tackled the issue of gender stereotypes. In the early 1990s the 
producers becam e concerne d tha t al l the principa l Muppet s o n th e sho w 
were male: Bert, Ernie, Big Bird, Oscar the Grouch, the Count, Cookie Mon-
ster, Grover , an d Elmo . (Mis s Piggy , while a  Muppet , i s no t a  denize n o f 
Sesame Street. ) Th e writer s trie d t o creat e stron g femal e characters , bu t 
Grundgetta, Prairie Dawn, Rosita, Baby Alice Snuffleupagus, and the Squir-
relles (a Motown-sounding trio of squirrels) did not rise to celebrity status. 
Finally, in 1993 , after a  quarter of a century of programming, Sesame Street 
acquired a  successfu l gir l Muppe t wit h othe r tha n a  walk-on role . When 
Zoe, a furry orange monster, joined the cast as a friend o f Elmo, a furry re d 
monster, initially she was not a  hit with the Happy Meal crowd: too deep a 
voice, not enoug h jewels , too androgynous . A marketing surve y followed , 
and childre n advise d th e show' s researc h directo r t o dres s Zo e i n beads , 
dangly earrings, and hai r bows. Once these gender cue s were added, Zoe' s 
popularity zoomed . 

Zoe's story is a good example of one of the gender feedback loops in op-
eration. Gender differences tha t are unsupported by real differences i n biol-
ogy, such as clothes and accessories, become so deeply a part of the ways we 
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understand gende r tha t th e sociall y constructed expectation s becom e th e 
reality. 

At about the same time that Zoe moved in , the neighborhood wa s pre-
occupied with gender issues other than the scarcity of female rol e models. 
A fundamentalist ministe r tried to "out" Bert and Ernie as the first gay cou-
ple on children' s television : "They live together i n a  one-bedroom house , 
never d o anythin g withou t eac h other , an d exhibi t feminin e characteris -
tics."87 Sesame Street's producers issued a  press release patiently explainin g 
that Ber t and Ernie were puppets and did not have genitalia or a sex life of 
any kind. That reassurance did not squelch the rumors, although i t slowed 
the flood o f mail from concerne d parents that their tykes were witnessing a 
"deviant" lifestyle . A s th e attempte d "outing " o f Ber t an d Erni e shows , 
media images of gender are continuously shaped by the stereotypic expec-
tations of the prevailing culture. 

Domestic Labor 

One o f th e principa l influence s o n gende r rol e identit y i s observe d 
parental roles. Traditionally in America, mothers have assumed primary re-
sponsibility for housework and child care, while fathers have been the ma -
terial providers. The 1980s and 1990s have witnessed a slight decrease in tra-
ditionalism regarding the division of domestic responsibilities, but the basic 
gendered divisio n o f househol d responsibilitie s ha s change d ver y little . 
What children witness at home on a daily basis shapes their concepts of gen-
der roles, and what children in America see even today is the gendering of a 
household. 

Even i n th e lat e 1990s , a time whe n mor e tha n two-third s o f mother s 
with youn g childre n wor k outsid e th e home , wome n shoulde r th e vas t 
amount o f domestic chores in terms of sheer numbers of hours and effort . 
And the hours spent on domestic labor reflec t the gendering of househol d 
tasks. Women typically do cooking, cleaning, and laundry and have primary 
responsibilities fo r chil d car e and othe r famil y demands , while me n typi -
cally perform majo r repai r projects. The mental picture children will carry 
with them t o adulthood i s the vision o f mom totin g a  laundry basket an d 
dad hefting power tools. 

Making calculations based on time use studies, and adding the time fro m 
paid employment , housework, and child care, sociologist Arlie Hochschild 
reported tha t "wome n worke d roughl y 1 5 hours longe r eac h wee k tha n 
men. Over a  year, they worked an  extra  month  of  twenty-four-hour days  a 
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year. Over a  dozen years, it was an extr a year o f twenty-four-hour days." 88 

In Hochschild' s study , onl y one-fift h o f th e me n share d equall y i n th e 
housework. The traditional divisio n o f labor als o affords differen t dimen -
sions of freedom t o the sexes: 

Even when couples share more equitably in the work at home, women do 
two-thirds of the daily jobs at home, like cooking and cleaning up—jobs that 
fix them into a rigid routine. Most women cook dinner and most men change 
the oil in the family car. But, as one mother pointed out, dinner needs to be 
prepared every evening around six o'clock, whereas the car oil needs to be 
changed every six months, any day around that time, any time that day89 

Hochschild's findings  are confirmed i n a study by two economists, Michael 
Leeds and Peter von Allmen. In a survey of 4,500 married, dual-career cou -
ples between th e age s of twenty-five an d forty-four , th e participant s kep t 
track of the hours eac h week they spent o n housework . Fifteen percen t o f 
the men responding said they performed less than one hour per week of do-
mestic chores." [T]he median amount of work for men was about five hours 
weekly, and the median for women was about 20 hours."90 

The genderin g o f housewor k ma y run deepe r tha n simpl y women ab -
sorbing a larger share of a finite amount o f joint domesti c responsibilities . 
An importan t additiona l finding  o f th e Leed s an d vo n Allmen stud y was 
that i f husbands increase d th e numbe r o f hour s the y worked aroun d th e 
house, wives did no t decreas e thei r work . One possibilit y i s that me n an d 
women may be culturally conditioned to believe that certain types of work 
or a certain amount o f work is expected of them. 

Men's and women's perceptions abou t housewor k diverg e markedly. In 
one survey men's perceptions of who bears primary responsibility for vari-
ous chore s differe d substantiall y fro m th e perception s o f thei r wives : "Of 
those me n wit h workin g spouse s o r partners , 69 percent sai d thei r mate s 
took majo r responsibilit y fo r cooking , whereas 8 7 percent o f the workin g 
wives said they did. Similarly, 78 percent o f the working women sai d the y 
were responsible fo r cleaning , as opposed t o 6 3 percent o f me n wh o sai d 
their wives did the cleaning."91 

One reaso n s o man y spouse s an d partner s hav e disagreement s ove r 
household chores is that men's and women's frames o f reference may differ . 
Men may be comparing the amount o f domestic work they perform t o the 
amount thei r father s did , whic h yield s a  favorabl e comparison , whil e 
women ma y b e comparin g th e amoun t o f wor k me n ar e doin g t o th e 
amount o f work the women themselves are doing. The discrepancy in ref -
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erence points is part of the cultural transition from traditional to more egal-
itarian roles. 

The conventional division o f outside and domesti c responsibilities per -
sists in another way: men are expected to be society's breadwinners. Men in-
vest nine more hours per week at the office than women.92 Men report more 
travel in their employment than women, and longer commuting times. The 
economic an d societa l pressure s o n me n t o be the principa l wag e earner s 
keep them away from home for longer hours, cutting down on the time men 
have available for child care. In America fathers spend about forty-five min -
utes pe r da y caring fo r thei r childre n alone , while mother s averag e mor e 
than ten hours on a  daily basis.93 According to James A. Levine, director o f 
the Fatherhood Project of the Families and Work Institute, "Women are still 
doing twice as much [chil d care ] a s men, although 2 0 years ago they were 
doing three times as much."94 

While popular media depict fathers as significantly involved in their chil-
dren's lives , the realit y ha s no t kep t pac e wit h it s promotions : "notwith -
standing the discussion o f a changing masculinity, few studies have shown 
that men are becoming more expressive and intimate."95 Even when there is 
increased paternal involvement with children, "most of these fathers still be-
have in traditional ways toward their children." 96 

Education 

Gender separatism i s rampant i n schools. Segregation by gender occur s 
significantly durin g middl e childhood . First - through fourth-grader s pos -
sess deeply held beliefs abou t the opposite sex having cooties or other un -
desirable qualities. But these are not beliefs that spontaneously erupt alon g 
with adult teeth. These beliefs are taught by peers, parents, and teachers. For 
instance, the way s teacher s o r administrator s configur e th e buildin g ma y 
foster the separatism. My son's elementary school has separate coat shelves 
for boys and girls , to discourage intermingling o f jackets and bookbags, or 
perhaps their owners. Gender may also be an easy, efficient wa y of regulat -
ing the use of various school resources: "Girls, you wash your hands a t the 
sink. When you finish,  boys, it will be your turn t o wash your hands." And 
what second-grade clas s has not divide d int o the boys against the girls fo r 
purposes o f a game? By middle school or high school , consider the gende r 
composition o f such coeducational public school classes as home econom -
ics or shop or such activities as cheerleading, Little League, the chess club, 
or synchronized swimming. Add into the equation the millions of girls and 
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boys each year who join the Girl Scouts, Boy Scouts, YMCA, YWCA, frater-
nities, and sororities . 

Much gende r separatis m seem s t o b e a  matte r o f individua l choic e o r 
self-selection. Observationa l studie s o f primary schoo l children sho w tha t 
generally boys and girls prefer to play with members of their own sex.97 Boys 
move towar d game s o f footbal l o r soccer , while girl s congregat e nea r th e 
school and participate in hopscotch o r foursquare. But what begins as self-
segregation ca n be promoted b y a teacher's responsive behavior: "Justin, if 
you don' t lowe r you r voice , you'll hav e t o mov e ove r t o th e girls ' table." 
Teachers, like parents, are a significant sourc e of beliefs and messages about 
gender-appropriate behavior . Eve n teacher s professin g egalitaria n gende r 
ideology provide gendere d messages . Some teachers will subtly encourag e 
girls toward literary activities by spending more time with girl s when the y 
are reading and , similarly , will nudge boy s toward mat h an d science . Not 
only do young children learn what tasks are culturally appropriate for thei r 
gender, the y ar e taugh t t o prefe r t o exce l a t activitie s tha t ar e considere d 
gender-appropriate. Thus , gende r researcher s hav e suggeste d tha t sinc e 
"reading is viewed as feminine, and mat h a s masculine by adults and chil -
dren alike,... this leads children to achieve more in the subject perceived as 
being more gender-appropriate tha n i n the subjec t perceive d a s being less 
gender-appropriate."98 

Researchers agree that boys volunteer more frequently an d volubly than 
girls. According to one study, boys are eight times more likely than girl s to 
call ou t a n answe r i n class. 99 Whether volunteerin g o r not , boy s receiv e 
more teacher attention. A study by the Gender/Ethnic Expectation and Stu-
dent Achievement progra m reveale d that "Los Angeles teachers responde d 
four to nine times as often t o boys."100 Teachers generally tolerate interrup-
tions by boys better than those by girls. Education professor s Myr a Sadke r 
and Davi d Sadke r observe , "Whether mal e comments ar e insightful o r ir -
relevant, teachers respond to them. However, when girl s call out, there is a 
fascinating occurrence : Suddenly , th e teache r remember s th e rul e abou t 
raising your hand before you talk. And then the girl , who i s usually not a s 
assertive as the male students, is deftly and swiftly put back in her place."101 

The attention boys receive is not al l positive. The Wellesley College Cen-
ter fo r Researc h o n Women note s that "[b]oys , particularly low-achievin g 
boys, receive eight to 1 0 times as many reprimands as do their female class-
mates Whe n both girl s and boys are misbehaving equally , boys still re-
ceive more frequent discipline." 102 Some teachers seem less concerned abou t 
hurting boys' feelings. Boys are expected to be tough and are handled mor e 

.....
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physically. Other studies show the intersection between boys' academic per-
formance an d high-ris k behavior . Statistic s fro m th e U.S.  Department o f 
Justice show that "high school boys are four time s more likely than girl s to 
be murdered; they are more prone to abuse alcohol or drugs; boys 1 2 to 15 
run doubl e th e risk faced b y girls of becoming victims o f a  violent crime , 
and 82% of the nation's incarcerated youths 1 8 and under are male—a per -
centage that increases to an estimated 95% for adul t men." 103 

Boys are more likely than girl s to be truant, repeat grades, flunk, and be 
placed i n specia l educatio n classes . Nationwide, two-thirds o f student s i n 
special education classes for learning, developmental, and behavioral prob-
lems are boys.104 And boys who are members of racial minorities are much 
more likely than whites to be placed in specia l education classe s and t o be 
classified a s educably mentall y retarded . Boys , particularly minorit y boys , 
have "a disproportionately large percentage of behavioral problems." 105 

Boys also run a much greater risk of expulsion than girls. One study con-
ducted in the Florida school system by the Department of Education foun d 
that whil e male s wer e 5 1 percent o f th e studen t body , mal e student s ac -
counted fo r 7 8 percent o f the expulsions. 106 The study also showed stron g 
links between poor school performance and greater discipline, and between 
race and economic position and discipline: "poor, black male students were 
overrepresented among students who were disciplined." Nationally, 7.2 per-
cent of boys, compared to 6.5 percent of girls, will drop out of school prior 
to the tenth grade. 107 

The evidence that boys are more likely to suffe r emotiona l disturbanc e 
and educationa l disabilitie s or engage in delinquen t behavior s raises grave 
questions about biology, acculturation, and masculinity. The problems may 
be traceable to a confluence o f factors, such as neurological differences be -
tween boys and girls, the lack of male role models, and cultural expectations 
of masculine behavior. Many of those social and even biological forces ar e 
changeable, but change s wil l requir e sortin g ou t th e way s and degree s t o 
which behaviors are biologically influenced an d socially created. 

At this juncture, we have to ask whether our culture has pathologized be-
havior tha t i s simply a  manifestation o f th e prevailin g construc t o f mas -
culinity. Characterize a child as "rowdy," "noisy," "obnoxious," "competitive," 
"belligerent," or "aggressive," and more likely than no t you are describing a 
boy. I f a  teen i s labeled a  "juvenile delinquent, " chance s ar e mos t peopl e 
would mentally picture a  male. Our thoughts of what i t means to be a boy 
or a  gir l ar e embedde d i n nurser y rhyme s (boy s ar e mad e o f "snip s an d 
snails and pupp y dogs ' tails" while girl s are made o f "sugar an d spic e an d 
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everything nice"), aphorisms ("boy s will be boys" is a popular homily tha t 
not onl y excuses a  variety o f misbehaviors , but carrie s forwar d an d rein -
forces the socia l creation o f gendered roles) , and truth s abou t appropriat e 
behaviors ("bi g boy s don' t cry") . "[T]o som e degree , society believes tha t 
boys are, by definition, bad." 108 

Society expects boys to develop the traits of dominance: independence , 
self-reliance, competitiveness , and leadership . Yet if boys learn th e lesson s 
too well and ar e too exuberan t i n thei r assertiveness , too extrem e i n thei r 
risk taking, or too defiant in their independence, we diagnose the biological 
disease o f "testosteron e poisoning. " At time s th e lin e betwee n acceptabl e 
and unacceptable behavior is dangerously thin. When the news reports first 
began t o rol l ou t abou t th e six-year-ol d fro m Lexington , North Carolina , 
who wa s discipline d fo r sexua l harassment , I  wondered i f the cas e was a 
good example of the point. According to initial reports, a teacher observe d 
Johnathan Prevette kissing a classmate on the cheek, and he was suspended 
for "sexual harassment." He became a cause celebre; America was up in arms 
that a first-grader  wa s labeled a sex offender. Th e law of sexual harassmen t 
had gone too far, responding to such trivial situations . 

Later reports disclosed that i t was not the case that a  teacher witnessin g 
the behavior had turned Johnathan in as a sex offender, but that the girl had 
complained abou t th e kis s to a  teacher, and tha t th e principa l ha d deter -
mined tha t hi s behavio r wa s "unwelcome touching"—no t sexua l harass -
ment—under th e school' s genera l conduc t code . Johnathan wa s no t sus -
pended, bu t h e wa s remove d fro m th e classroo m fo r a  day , missing th e 
group's ic e cream party. 109 Then Prevette' s parent s encourage d hi m t o d o 
the talk show circuit—CNN, the Today Show, and NBC News. This seems to 
be wher e th e sexua l harassmen t labe l wa s applied . Ye t conservativ e civi l 
rights groups since have touted this case as an example of the misguided na-
ture of sexual harassment laws . Johnathan's parents have threatened litiga -
tion unless the school issues a written apology. At a press conference o n the 
courthouse steps , Jackie Prevette , wearing a  "Kiss Me Johnathan" button , 
demanded an apology from the school. And the girl who complained abou t 
Johnathan's behavior? She feels guilty for stirring up trouble. 

A number of things are wrong with this picture: Johnathan's parents' re-
action, the media's reaction, and perhap s eve n the school' s reaction. What 
seems mos t tragi c abou t thi s inciden t i s ho w quickl y th e entir e countr y 
leaped on one side of a gender bandwagon, holding Johnathan up as an ex-
ample of how sexual correctness has gone too far. This episode may cause a 
ready dismissal of actual cases of sexual harassment in elementary and sec-
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ondary schools , a  phenomeno n tha t i s th e norm , whil e th e cas e o f 
Johnathan Prevette is the exception . 

An American Association o f University Women surve y of 1,60 0 eighth -
through eleventh-grad e student s foun d tha t fou r ou t o f five students ha d 
experienced sexua l harassmen t a t school. 110 Sixty-fiv e percen t o f th e girl s 
had been physically touched, grabbed, or pinched in a sexual manner. This 
peer harassmen t ma y consis t o f br a snapping , breas t grabbing , obscen e 
graffiti, sexua l comments, catcalls, sexist remarks, unwelcome advances , or 
solicitation o f sexual activity. At an elementary schoo l in Montana , Frida y 
was "Flip-Up Day, " during whic h boy s would chas e girl s to tr y t o fli p u p 
their skirts.111 

Legally, there has been some headway into the problem of peer sexual ha-
rassment. Sinc e 1992 , educationa l institution s ma y b e hel d liabl e unde r 
Title IX for failing to take appropriate steps to eliminate peer harassment. 112 

And man y schoo l official s ar e developin g program s t o educat e student s 
about unwelcom e sexua l conduct . However , parents and peer s may mode l 
inappropriate behavior. An extreme example of the point was the case of the 
Spur Posse , a group o f popular, athletic high schoo l boys in a  Los Angeles 
suburb who gained national attention by engaging in a sex-for-points com -
petition to see who could sleep with the greatest number o f girls. The girls 
were as young as ten years old. After the incidents came to light, some class-
mates an d famil y member s applaude d th e boy s a s studs , and labele d th e 
girls "sluts." The mother of one of the Spur Posse members blamed the girls, 
saying to a news reporter, "Those girls were trash," while the father defende d 
his son proudly : "Nothing m y boy did was anything tha t an y red-bloode d 
American boy wouldn't do at his age."113 

Even i f parents ar e no t condonin g statutor y rap e an d school s ar e con -
demning sexual harassment, in subtle ways they may be reinforcing gende r 
stereotypes or the process of demarcation tha t leads to stereotyping. As the 
case of little Johnathan Prevett e indicates, parents, teachers, and the medi a 
may be creating the ide a tha t gende r dispute s hav e only two sides . Which 
side do you choose: the side that defends child-victims of oppressive sexual 
harassment law s or th e sid e tha t support s child-victim s o f sexua l harass -
ment? Is the unwelcome kiss of a first-grader  sexua l harassment or was a lit-
tle boy wrongfully punishe d fo r affectionat e behavior ? Whose side are you 
on: Johnathan's or the girl's? 

People may be quick to seize on exceptional cases and readily categorize 
them, creatin g sharpl y dichotomou s choices . One aspec t o f gende r sepa -
ratism i s the constructio n o f these warring dualisms . Perhaps a  third sid e 
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exists, one tha t recognize s th e enormit y o f th e harassmen t problem , th e 
possibility of victims on both sides, and the delicacy and yet utmost impor -
tance o f teachin g young girl s and boy s the difference s betwee n goo d an d 
bad touching, without labels, rancor, or blame. 

Gendering in Adolescence 

By adolescence , boy s an d girl s hav e bee n bombarde d wit h message s 
about what constitutes gender-appropriate behavior . Those messages have 
come from parents , teachers, peers, literature, television, radio, and movies. 
They hav e com e als o fro m institution s tha t establis h sport s programs , 
school activities , and employmen t opportunities . Even those parent s wh o 
believe strongly in gender equity may feel compelled to socialize their chil -
dren towar d traditiona l gende r norm s t o avoi d seein g thei r childre n 
branded as social misfits. 114 

Parents may subtly perpetuate gende r norm s i n ways they do no t con -
sciously recognize . Adolescent an d famil y researc h demonstrate s tha t fa -
thers and mothers treat teenage boys differently tha n they do teenage girls. 
They encourage adolescent boys to work outside the home at an earlier age 
than adolescen t girls . Parents assign household chore s so that boys are no t 
encouraged t o d o domesti c chores , while girl s ar e assigne d housekeepin g 
duties: "Girls do the dishes, boys do the lawn."115 Later in life, girls act ou t 
the domestic chores they have been taught , while boys make little effort t o 
overcome their learned helplessness in the domestic arena. 116 

Family behaviors regardin g chores , benefits, an d rule s relating to inde -
pendence (suc h as curfews an d ca r usage) reflec t significan t gende r biases. 
Parents transmit the idea that boys need cars more than girls and more sup-
plemental incom e becaus e the y shoul d tak e girl s o n date s o r provid e fo r 
their ow n economi c well-bein g b y workin g independentl y outsid e th e 
home. Adolescent male s ar e governed b y more permissiv e rule s regardin g 
curfews and use of the family car.117 Parental responses inculcate and rein -
force gender-specific se x role behavior. 

A study of gender norm s amon g high schoo l students coverin g the late 
1970s t o th e lat e 1980 s indicate d tha t boy s acquire d prestig e principall y 
through sports , grades , intelligence , an d acces s to cars , while girl s di d s o 
through thei r physica l appearance , sociability , grades , and intelligence. 118 

One interesting finding  of the study was that in the latter part of the 1980s , 
girls attained mor e prestige , in the perceptions o f boys,  through participa -
tion in sports. 
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Whether teenagers adhere to traditional models of behavior may depend 
on race , class, and economi c differences . I n the fall o f 1996 , the Universit y 
of Missouri at Kansas City's Women's Council sponsored a  symposium fo -
cusing on gendering in teens and young adults. One presentation consiste d 
of panel s o f student s discussin g datin g behavior . Student s fro m Shawne e 
Mission North, a relatively affluent, predominantl y white high school fro m 
a suburb in Kansas, described group dates, coffeehouse meetings , boys ask-
ing girls out, and girls asking boys out. A panel of girls from Paseo Academy, 
a predominantly black high school in the Kansas City, Missouri, metropol-
itan area, spoke uniformly of more rigid gender roles. They said that at their 
school, girls would never ask boys for a  date, and if a boy were asked out by 
a girl, he would not agree, "out of respect for her." Some of the panel mem-
bers from Paseo , almost dispassionately, reported the terms guys would use 
to describe their girlfriends: "bitch," "slut," and "ho." 

Peer behavior an d language , commercial product s fo r teens , and musi c 
all craft th e separation o f the sexes during the teen years. The misogynisti c 
lyrics in some gangsta rap music are well documented, such as 2 Live Crew's 
"Put He r i n th e Buck" : "There's onl y one way to hav e a  good time—fuc k 
that pussy and make it mine I'l l break you down and dick you long, bust 
your pussy and break your backbone." Even when women rapper s entere d 
the fray t o comba t th e male-dominated , antifemal e vocals , some o f i t was 
simply parallel trash-talk about the opposite sex. Salt-n-Pepa's hit "Tramp" 
offers the following advice : "Now what would you do if a stranger said 'hi'? 
/ Would you dis him or would you reply? / If you'd answer, there is a chance 
/ Tha t you'd become a  victim o f circumstance /  Am I  right fellas ? Tel l the 
truth /  Or else I'll have to show and prove / You are what you are I am what 
I am / It just so happens that most men are TRAMPS." 

Other femal e rocker s sen d message s tha t defin e masculinit y throug h 
women's eye s a s deceptio n i n relationship s o r connection s mad e onl y 
through sexua l encounters . Conside r Shery l Crow' s lyric s from  "Stron g 
Enough"—"Will you be strong enough to be my man? / Lie to me /1 promise 
I'll believe / Lie to me / But please don't leave"—or Juliana Hatfield's "Los t 
and Saved": "I can't help myself, I need a hand /  Just when I  think I'm dead , 
he turns up again in time for bed /1 thank my lucky stars again I  foun d 
a way to use my head /1 go over and over every word he said." These visions 
of gender , which bombar d teenager s dail y over th e airwaves , denigrate fe -
males and prescribe specific roles and behaviors for males. 

The gender divid e among teens is apparent i n the labels they give their 
peers. During a  date rape prevention progra m a t a Phoenix, Arizona, high 
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school, student s describe d "ideal " men a s "macho" "strong," and "domi -
neering." The sam e student s describe d idea l wome n a s "submissive" an d 
"obedient."119 Mixed-gender friendships ar e viewed with suspicion. The di-
vide i s visible in tee n treatmen t o f sexuality . Guys who hav e sex with nu -
merous partners ar e admiringly called "players," while girls who engage in 
the same behavior are called "whores." The Spur Posse competition, the na-
tional attention i t drew, and the parental reactio n ma y be exceptional , but 
the vilification o f girls for their sexuality and the condonation o f boys who 
have se x i s shockingl y commonplace . A  nationa l surve y o f ove r 200,00 0 
teenagers demonstrated the double standard: "Only 22 percent of boys and 
15 percent o f girls say it hurts a  boy's reputation, while 70 percent o f boys 
and 87 percent of girls say a girl's reputation is damaged."120 In these incon-
spicuous bu t persisten t way s sexis m become s normalize d amon g adoles -
cents. 

The gender divide is kept firmly in place by the exclusion of alternate sex-
ualities. Gay and lesbian teens have traditionally received the most negative 
treatment b y their peers and parents . Faced with feeling s o f unworthines s 
and lo w self-esteem, "[g]ay and lesbia n youths accoun t fo r a s many a s 30 
percent of teenage suicides, up to 40 percent of teenage runaways, and a dis-
proportionately hig h percentag e o f hig h schoo l dropouts." 121 Althoug h 
these teens are often the ones most in need of counseling, it is often hard fo r 
them to receive guidance because of opposition to gay and lesbian counsel-
ing. Parents in Palm Beach County, Florida, objected to a pamphlet that re-
ferred teens to a lesbian and bisexual counseling center for fear that youths 
with other problems would only receive guidance on sexual orientation is-
sues.122 Eve n Congres s go t int o th e ac t whe n member s o f th e Hous e an d 
Senate proposed amendments to the Elementary and Secondary Education 
Act that would cut federal funding to any school "that has the purpose or ef -
fect o f encouraging o r supportin g homosexualit y a s a positive lifestyle al -
ternative."123 The state legislature o f Utah went one step further an d actu -
ally passed a bill that allows school boards in Utah to prohibit school clubs 
that "encourag e crimina l o r delinquen t conduct ; promot e bigotry ; o r in -
volve human sexuality."124 The legislation was passed after the Salt Lake City 
School Boar d vote d t o ba n al l extracurricula r clubs , rather tha n allo w a 
"gay-straight" alliance club to form . 

Homophobia an d heterosexis m ar e powerfu l socia l force s tha t silence 
those whose sexual orientation i s nonheterosexual. Teenagers are met with 
traditional institutional expectations about gender roles : since heterosexu-
ality is the norm, homosexuality i s abnormal an d thus i t must be discour -
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aged; ga y an d lesbia n teenagers ' experience s will  b e marginalized , thei r 
problems disregarded . These messages abou t homosexualit y reinforc e th e 
strict separation o f the sexes.  The underlying theme i s that discriminatio n 
based on gende r role s is perfectly acceptable , and tha t crossin g the gende r 
divide is disallowed. 

Sports 

The largest feminis t furo r ove r sports has centered o n inequalit y in th e 
distribution o f resources . Fo r years , resource s wer e allocate d dispropor -
tionately t o boys ' high schoo l an d colleg e sport s programs . The congres -
sional enactmen t o f Titl e I X in 197 2 was a n attemp t t o leve l th e playin g 
field. Title IX prohibits sex discrimination i n the classroom and in athleti c 
programs in schools receiving federal funds. 125 The Department o f Educa -
tion's Office o f Civi l Rights developed guideline s fo r Titl e IX compliance , 
which requir e school s t o (1 ) provid e athleti c participatio n opportunitie s 
roughly in proportion t o the enrollment by gender; (2) demonstrate a  per-
sistent commitmen t t o expandin g progra m opportunitie s fo r th e under -
represented sex; or (3) accommodate the athletic interests of the underrep-
resented gender. 126 

With th e passag e o f Titl e IX , the governmen t ha s taken a  position a s a 
promoter o f women's rights . But the reach o f Title IX was sharply limited 
by judicial interpretation of the legislation. In 1984 the Supreme Court held 
that n o violatio n coul d b e foun d b y a n institutio n tha t receive d federa l 
funds unles s th e specifi c progra m tha t committe d th e discriminatio n di -
rectly received the federal money. 127 Three years later Congress passed cor -
rective legislation , th e Civi l Right s Restoratio n Act , whic h reverse d th e 
Supreme Court' s holding by giving institution-wide Titl e IX protection t o 
any public program o f higher education receivin g any federal financial  as -
sistance.128 Title IX is enforced i n two ways: through complaint s from ath -
letes and compliance reviews. The compliance reviews, though, are periodic 
and includ e only a few federally funde d institution s a t a  time. To date, no 
institution has ever had its funding pulle d by the Office o f Civil Rights.129 

Legal action , medi a interest , an d parenta l encouragemen t ar e disman -
tling some of the formal barriers to girls' and women's participation in high 
school and college sports. Since 197 0 the number o f high school girls play-
ing varsity sports has increased ninefold; now, one in three high school girls 
plays a varsity sport, compared to one out of every two high school boys.130 
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More obliqu e form s o f preferentia l treatmen t remain . Boys ' teams stil l 
receive bette r medi a coverage , locke r rooms , coaching , playin g facilities , 
groomed athleti c fields, equipment, and game times. Girls' teams may have 
to use tape or chalk to affix numbers to the backs of their jerseys; they have 
fewer female coache s as role models, and no cheerleader s a t their sportin g 
events; they will probably carry their own water jugs. In collegiate athletics, 
the NCAA Gender Equit y Task Force determined tha t "few, if any, athletic 
departments complied with Title IX's requirements . . . men's programs re-
ceived approximately seventy percent of the athletic scholarship funds, sev-
enty-seven percen t o f th e operatin g budgets , and eighty-thre e percen t o f 
the recruiting money."131 

Male dominatio n i n sport s ha s it s darke r sid e fo r th e constructio n o f 
masculinity. The longtime exclusion of girls from sport s is mirrored by re-
lentless pressure on boys to engage in and exce l at sports. We live in a  cul-
ture that prizes sports and sees masculinity defined i n part by athletic abil-
ity. Boys have to be good a t sports or they are failures. The repeated child -
hood experienc e o f choosing teams leads to sham e an d ridicul e fo r thos e 
who are picked last. If boys are athletic, they have friends; if not, they are hu-
miliated i n gy m class . Sports creat e hierarchie s base d o n toughnes s an d 
physical prowess. The sports themselves even have a hierarchy: the cultur -
ally more masculine sports, such as basketball and football , are prized ove r 
the les s masculin e sports , suc h a s gol f ( a noncontac t sport ) an d fencin g 
(which looks a  lot like dancing). Through sports , males undergo a  social-
ization process that reconstitutes and transmits masculine hegemony. 132 

Often boys are urged toward sports that celebrate certain qualities tradi-
tionally associated with masculinity : physicality, power, strength, risk tak -
ing, and competition. Coaches, parents, and peers pressure boys not only to 
excel at sports but to win. When boys are pushed to be heroes and take risks, 
the toll is both psychological and physical. According to a report by the Ado-
lescent Healt h Initiativ e fo r th e Wes t Virgini a Burea u o f Publi c Health , 
"[b]oys were twice as likely as girls to die in auto accidents, three and a half 
times more likely to commit suicide, four times more likely to be killed by a 
firearm an d five times more likely to drown." 133 

One subtle effect o f sex-segregated sportin g teams is the model of team 
building tha t i s the implici t lesson . Many colleges , graduate schools , an d 
employers look to see if individuals participated in team sports, on the the-
ory that teamwork training builds behaviors of leadership and cooperation . 
What this means in segregated sport s is that boys learn to help other boys. 
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Certainly, boys learn ho w t o dea l wit h othe r player s who hav e greate r o r 
fewer athleti c skill s than the y do , players who posses s mor e o r les s confi -
dence, o r player s wit h particula r abilities ; on e sor t o f perso n the y don' t 
learn to work with is someone of the opposite sex. 

Sex segregation , coachin g tactic s tha t foste r discriminatio n agains t 
women an d homosexuals , and certai n kinds of athletic discipline (suc h a s 
coaches warning player s agains t havin g sexua l relation s before importan t 
games) al l mak e sport s a  trainin g groun d fo r sexism . Numerou s studie s 
have linked violence in particular sport s with players ' acceptance of belief s 
about appropriat e masculin e behavior. 134 Boy s ar e pressure d t o demon -
strate toughness in sports. It is in this arena in particular that boys learn not 
to cry. Coaching strategies may involve ridiculing players for behavior tha t 
is unmasculine wit h taunt s o f "wimp," "pussy," and "faggot. " I  attended a 
third-grade footbal l practic e and overheard a  coach yell degradingly at the 
group of boys: "Come on girls, when I tell you to tackle, that means putting 
your weight behind it . You don't resis t linemen lik e this." The coach mad e 
the gesture of a limp-wristed push . Being good at sports is connected wit h 
not bein g a  girl . The explici t messag e i s that a  boy who doe s no t demon -
strate appropriatel y toug h behavio r i s female o r homosexual ; the implici t 
message is that women and gay men are without worth . 

Many majo r universitie s hav e ha d high-profil e instance s o f sexua l as -
saults by athletes. One study, covering thirty Division I  colleges, found tha t 
"male colleg e student-athletes , compare d t o th e res t o f th e mal e studen t 
population, ar e responsibl e fo r a  significantl y highe r percentage " o f re -
ported sexual abuse cases.135 In another three-year survey , the National In -
stitute of Mental Health reported tha t athlete s were involved in one out o f 
every three sexual assaults at colleges.136 Male sexual identity is constructed 
in par t b y locke r roo m myth s an d metaphors . Sociologis t Do n Sab o de -
scribes the link between sports and male sexuality: "Dating becomes a sport 
in itself, and Scoring,' or having sex with little or no emotional involvement , 
is a  mar k o f masculin e achievement . Sexua l relationship s ar e game s i n 
which women ar e seen as opponents, and his scoring means her defeat." 137 

The degradation o f women i s accompanied b y a loss of male insights int o 
sexuality, and, says Sabo, the absence of a "vocabulary of intimacy." 

Language 

Since language permeates everything , it is unsurprising tha t th e gende r 
separatism reflecte d i n variou s socia l sphere s i s embedde d i n language . 
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Conversation defines what humans are. Language is not simply a means for 
communicating ideas , it is social behavior that creates , conveys, and medi-
ates relationships. A significant bod y of research explores the communica-
tion patterns of men and women. 

In the 1980s and 1990 s sociolinguist s bega n t o explore difference s be-
tween men's and women's styles of communication. Professo r o f sociolin-
guistics Deborah Tannen say s that boys and girls grow up in different cul -
tures of communication: "Even if they grow up in the same neighborhood , 
on the same block, or in the same house, girls and boys grow up in differen t 
worlds of words. Others talk to them differently an d expect and accept dif-
ferent ways of talking from them." 138 Girls often us e language to emphasize 
rapport in relationships—telling secrets , exchanging compliments, display-
ing modesty about knowledge, and encouraging group participation. Boys 
tend to use language to seek status—giving order s as a leader or parading 
knowledge. These patterns transform int o adul t behavior . Women charac -
teristically use language to create intimacy, foster consensus, and preserve a 
sense of community, while men use conversations to attain positions in the 
hierarchy of social organizations. Tannen says men view life as a contest, in 
which th e objectives ar e to retain independenc e an d avoid failure . Thus , 
during everyday conversations, men seek respect and give advice and solu-
tions, while women seek affection an d offer understanding . 

The works of Tannen and others show how patterns of discourse may re-
sult i n subordinatio n an d domination . Conversatio n fo r bot h sexe s i s a 
means of negotiating status , but women and men use conversation in dif-
ferent ways. Men tend to apologize infrequently, while women apologize as 
a conversatio n ritual ; women ar e more likel y to be indirect i n makin g a 
point an d to minimiz e th e certaint y o f thei r statements ; me n generall y 
dominate in formal conversations through interruptions, topic control, and 
length of talking time. 

In an oddly ironic move, popular authors and readers are using the work 
of gender sociolinguists as evidence that women and men will naturally and 
universally misunderstand eac h other . A friend o f mine who is a professor 
at an East Coast law school tells a story illustrating this phenomenon. He as-
signed his Gender and the Law class some works by Carol Gilligan and Deb-
orah Tannen . A student i n the class read the material and said during the 
seminar, "Now I know why my marriage didn' t work , an d why I shoul d 
never get married again . No way I can ever really talk to a woman." Several 
other member s o f the class voice d thei r agreement . Other s i n the class, 
along with my professor friend , trie d to convince these students that Tan-
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nen an d othe r sociolinguist s ar e attemptin g t o ope n u p possibilitie s fo r 
cross-gender conversations . Their point i n doing this exploratory researc h 
is that only by recognizing the gap in communication ca n we ever hope t o 
close it. 

The law students are not the only ones drawing the conclusion tha t dif -
ferences betwee n th e gender s ar e ineluctable . In the las t half decade , pub-
lishers hav e released a n extraordinar y spat e o f self-hel p book s fo r gende r 
problems. For instance, there is John Gray's best-selling Men Are from Mars, 
Women Are from Venus:  A Practical Guide for Improving Communication  and 
Getting What You  Want in  Your Relationship and its sequel, Mars and Venus 
in the Bedroom: A Guide  to Lasting Romance and Passion, and its  follow-up, 
Mars and Venus Together Forever: Relationship Skills for Lasting Love, and the 
latest installment, Mars and Venus  in Love. These training manuals also in-
clude Lillian Glass's He Says, She Says: Closing the Communication Gap  be-
tween the Sexes, Justin Sterling's What  Really  Works with Men:  Solve 95% of 
Your Relationship Problems (and Cope with the  Rest), Men: A Translation  for 
Women by Joan Shapiro, and Cris Evatt's He and She: Fascinating Facts about 
the Differences between Men and  Women. 

Some of these workshop leaders, motivational speakers, and relationshi p 
gurus magnify th e differences betwee n the sexes—whether fo r purposes o f 
illustration or profit i s not entirely clear. The implication, though, is all too 
clear: the sexes are inevitably separated, members of different specie s or in-
habitants of different planets . John Gray writes, "When you remember tha t 
your partner i s as different fro m yo u as someone from anothe r planet , you 
can relax and cooperate with the differences instea d of resisting or trying to 
change them." 139 Justin Sterlin g prefers th e specie s metaphor : "Men com -
municate throug h actions , as a  German shepher d does . .  . .  Because dog s 
can't speak with words, nonverbal communication i s all you can rely on t o 
understand your dog. It is all you should rely on to understand a  man."140 

The underlying assumption o f many popular cross-gender conversatio n 
books is that gender differences ar e fixed: men and women do not commu -
nicate because they are such radically different beings ; these differences ca n 
be understood an d adapted to , but not changed . The inherent financia l in -
terest i n th e existenc e o f difference s canno t b e overlooked ; th e industry' s 
continued existenc e depend s o n th e persistence o f differences . A  mini in -
dustry is being built on making cross-gender conversations possible. On the 
one hand, these books may be making valuable contributions toward pro -
moting cross-gender dialogue by encouraging recognition of typically gen-
dered behaviora l patterns . Thi s comport s wit h th e academi c messag e o f 
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many sociolinguists . On th e othe r hand , the implici t an d a t times explici t 
message is that difference s betwee n th e sexes are necessary and inevitable . 
The books written for the popular media tend to promote the acceptance of 
basic differences an d devis e strategies to cop e with th e differences , rathe r 
than trying to effect an y changes in the behaviors that manifes t th e differ -
ences. This i s par t o f a  muc h large r cultura l habi t t o tak e th e given , th e 
norm, as the natural. Until the norms are challenged, the gender line will re-
main firmly in place, recommunicated ever y day in ordinary dialogue, and 
appearing fixed and natural . 

Occupational Segregation by Sex 

Occupational segregation clusters women in low-wage jobs. Historically, 
and stil l persistently, women ar e often exclude d from professiona l occupa -
tions, particularly from the upper echelons of the professions. While nearly 
half of all paid workers in America are women, women rarely attain senio r 
management positions. "[T]he CEOs for al l but five of the Fortune 500 in-
dustrial and service companies are men."141 Although U.S. Bureau of Labor 
Statistics show that 41 percent o f all managers are women,142 "[w]omen i n 
the executive ranks are over-represented i n staff suppor t function s suc h as 
communications, human resources , and legal affairs. Few female executive s 
head cor e business areas such a s sales and marketin g functions , manufac -
turing plants, and major operatin g divisions." 143 These features ar e signifi -
cant aspect s o f th e economi c subordinatio n o f women . The y ar e tie d t o 
lesser jo b trainin g opportunitie s fo r women , women' s responsibilitie s a s 
primary caregiver s an d househol d workers , and th e sociocultura l rol e o f 
women a s secondar y wag e earners , whic h constrain s thei r occupationa l 
choices.144 

The mirror image of the exclusion of women from professiona l tracks is 
the nonacceptance of men in traditionally female occupations. According to 
the Bureau of Labor Statistics, males accounted for only 2 percent of kinder-
garten teacher s nationwid e an d 2. 7 percen t o f chil d car e workers , almos t 
precisely the same percentage as two decades ago.145 This pattern persists in 
other jobs traditionally associated with women. Men made up only 3.6 per-
cent of receptionists and 6.2 percent of registered nurses. The preclusion of 
men from certai n occupations is a largely invisible form o f sex discrimina-
tion. Three dissenting Supreme Court justices maintained i n 198 2 that ex-
clusion o f male student s from  Mississipp i University' s nursin g schoo l di d 
not "present... a  serious equal protection claim of sex discrimination."146 
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Researchers have demonstrated that if a certain category of people is be-
lieved t o be less competent i n general , then a  specific individual' s perfor -
mance is viewed more negatively and that individual's success is more likely 
to b e explaine d b y factor s othe r tha n ability . Th e sam e sort s o f gende r 
stereotypes that have hampered women's promotion in various professiona l 
arenas apply to men who assume primary responsibilities i n the domesti c 
realm. A United State s census survey showed tha t approximatel y on e mil -
lion father s sta y at home a s the primary caregivers of their children , com -
pared to sixteen million mothers. In one survey more than half the full-tim e 
dads reported tha t they were "extremely satisfied" with their career choice . 
While full-time fathers may have a greater degree of social acceptance in the 
1990s than i n the past , many describe the stigma s they face, and th e ways 
their self-esteem suffer s fro m societa l reactions to their occupying the role 
of primary parent . 

Almost every stay-at-home father has a story about being treated like an 
anomaly. The y repor t bein g greete d wit h suspicio n b y mother s a t play -
grounds an d playgroups . Peter Baylies , a full-time fathe r an d th e editor o f 
the newsletter At Home Dad,  says, "I went to a mothers' playgroup and I sat 
down and . . . they were pretty surprised to see me. It was almost like being 
interviewed. Yet, what I do is no different from  wha t they do."147 The atypi-
cality of the arrangement i s reinforced b y questions ("Are you laid off for a 
while?" "Are you babysittin g today? " "Giving your wif e a  break?") an d b y 
unsolicited advic e from  stranger s on the clothing and feedin g o f children . 
One full-time fathe r describe d himself as "a freak." Social institutions rein -
force the women-only preserve. While some preschools and churches have 
Parents' Day Ou t programs , many ar e stil l calle d Mothers ' Da y Ou t pro -
grams; images of incompetence are depicted in movies such as Mr. Mom; el-
ementary classrooms typically still have "room mothers. " 

For men, staying home with children usually is not an option tha t i s on 
their plat e of choices because of economic necessity and socia l constraint . 
Ask a group of men whether they could, if they wanted, stay at home to raise 
children. It is a question I  have asked my law school classes and various so-
cial and civi l groups. The answer i s unwavering: the vast majorit y o f me n 
would fee l guilty about no t providing for thei r families . As one man i n a n 
audience of lawyers said, "I couldn't d o that. It was never a  possibility tha t 
was in my consciousness; that wasn't the way I was raised." 

Indeed, external economic circumstances—rather tha n initia l decision s 
about preferred socia l arrangements—are often the driving force behind fa-
thers taking a principal role in child care. Peter Baylies has found from anec -
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dotal evidence that the main reaso n full-tim e father s sta y home with thei r 
children i s that they were laid off fro m thei r jobs. Statistical evidence con -
firms this conclusion. Between 197 7 and 198 8 approximately 1 5 percent of 
children were cared for by their fathers . In 199 1 fathers wer e the principa l 
caregivers for 2 0 percent o f children, but the figure  dropped t o 1 6 percent 
three year s later . According t o th e Censu s Bureau , thi s correlate s wit h a n 
economic downturn i n 199 0 and 199 1 and greate r employmen t prospect s 
after 1993. 148 

At the en d o f the secon d millennium , men hav e greater socia l permis -
sion, and concomitantly greater obligations , to engage in child rearing, yet 
men do not have the freedom no t to work outside the home. Although men 
say they want t o tak e a  more activ e rol e i n thei r families ' lives , corporat e 
America has not caugh t u p with thi s new reality . Jackie Church, a  consul-
tant a t Work/Family Directions , says that "th e senio r me n an d wome n a t 
policy and decision-making levels in these companies don' t understand.. . 
. After all,  they got to where they are by devoting themselves entirely to their 
career at the expense of family." 149 The pressures felt by women to balance 
work and family demands are matched by the tension felt by men to be both 
a majo r breadwinne r an d a n involve d father . A  New York  Times-CBS pol l 
found tha t "83 percent o f women an d 7 2 percent o f men expresse d feelin g 
torn between work and family responsibilities. " 

In 199 3 Congres s passe d th e Famil y an d Medica l Leav e Ac t (FMLA) , 
which requires private sector employers of fifty or more employees to allow 
workers up to twelve weeks per year of unpaid leave for the birth o r adop -
tion o f a  child o r a  serious medical condition o f the employee or a  famil y 
member. Men d o not tak e advantage o f parenting leave nearly as much a s 
women: "only 2  percent o f me n eligibl e fo r paternit y leav e as k fo r it." 150 

While leave is legally available to both women and men, there are enormous 
social and financial  pressure s on men no t to take time off . Coworker s may 
demonstrate resentment ; supervisor s ma y questio n th e employee' s "com -
mitment." It is not surprising that studies show "many men still disguise the 
true nature of those days off. The y either cal l in sick themselves, take a va-
cation day or say they are working from home." 151 Finally, most people sim-
ply cannot afford th e time off. A Gallup poll taken in the year Congress was 
contemplating the FMLA revealed tha t seve n out o f ten workers would b e 
financially unabl e t o tak e unpai d tim e of f fo r birth s o r famil y emergen -
cies.152 The division of labor that relegates men to the employment arena is 
a structural barrier to men's participation in child rearing. The gendering of 
labor is not fixed, but is dictated largely by social and economic conditions. 
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In addition to facing societal expectations that they must be the primary 
breadwinners, men confron t shar p economi c an d socia l consequences fo r 
selecting nontraditiona l caree r paths . While me n ma y not b e attracte d t o 
caregiving jobs because of low pay and minimal prestige, they are also cul-
turally shunte d awa y from  nurturin g an d som e type s o f servic e occupa -
tions. Men gravitatin g towar d caregivin g occupation s ma y be viewed no t 
just as anomalies but a s potential child molesters. Despite beliefs that con -
ceptions of masculinity are changing, recent studies show that men who en-
gaged in nurturant touching of young children were rated as less masculine 
than me n who did not participate in those behaviors.153 Men in tradition -
ally female occupation s take social flack and ma y be treated a s oddities by 
customers. 

Since only 3 to 6 percent of child care workers are male, "they represen t 
the deviant case"154 and are treated accordingly. When men enter child care-
giving occupations, their motive s are viewed with suspicion . Are they po-
tential chil d molesters , or maybe just gay ? A field study of male child car e 
workers illustrates the on-the-job difficulties face d by men doing "women's 
work." The study involved interviews of male and female child caregivers at 
various chil d car e centers . Som e themati c pattern s an d unwritte n rule s 
emerged in the treatment of male workers: "in many centers, men are more 
restricted i n thei r freedom  t o touch , cuddle , nap, and chang e diaper s fo r 
children."155 Consider the story of Michael, a male caregiver in a Head Star t 
program. The napping routine at the Head Start center might involve rock-
ing or holding children or rubbing their backs. Every time researcher Susan 
Murray observed a t the center , Michael neve r participated i n nappin g th e 
children. When sh e asked  th e hea d teache r wh y Michae l wa s always rele -
gated t o lunc h cleanu p durin g th e nappin g routine , th e hea d teache r 
replied, "It' s safe r thi s way . You just neve r kno w wha t th e parent s migh t 
think, wha t kid s migh t say . We reall y like Michael , and we'v e alway s jus t 
done it this way."156 

Michael's story is not isolated. At another center, one male caregiver rec-
ognized a  father's discomfor t i n handing his son ove r to a  man an d aske d 
that someone else greet that child. Elsewhere, a parent specifically asked that 
a male child care worker not be allowed to "rub her daughter's back at nap-
time."157 Ami d fear s o f potentia l chil d abus e accusation s an d voice d 
parental suspicions , concerns tha t childre n (an d mal e workers ) migh t b e 
suffering rea l deprivations of intimacy fade into obscurity. Even when the y 
are accepted, men may be treated as tokens and thrust into "manly" roles as 
substitute daddie s i n charg e of large motor activity . At a  child car e cente r 
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that ha d just hired a  male caregiver , a coworker said , "Oh good , now we'l l 
have someone to do truck play with the boys." This pattern of treating male 
child car e workers accordin g t o conventiona l expectation s o f masculinity , 
Murray says, "reifies the perception that there is very little that men have to 
offer children. " 

For years, feminists have attacked occupational sex segregation by urging 
women to break down the barriers into jobs traditionally filled by men. The 
percentages of women entering and rising in male-dominated professions , 
social associations , highe r educationa l institutions , an d legislature s ha s 
slowly but steadil y increased. No one has devoted muc h effor t towar d en -
couraging me n t o cros s the gender divid e into women's occupations . The 
suggestion seem s preposterous : wh y woul d me n wan t t o cras h th e pin k 
ghetto when they could obtain higher salaries in other lines of work? 

Given the current moral and market undervaluation of "women's work," 
perhaps the suggestion does border on the absurd. It is not just about power 
and money ; the pervasive gendering o f work goes much deepe r than that . 
Influences from home, school, religion, the economy, prestige, and tradition 
all shap e boy s fo r certai n occupation s an d girl s fo r distinctl y othe r jobs . 
Only in recent years has it been suggested that men migh t have an interes t 
in entering nurturing or helping occupations. The idea that men might like 
or excel at these sorts of jobs is of equally recent vintage. 

Of course some males in traditionally female jobs are paid higher salaries 
than females in comparable positions. For instance, female nurses earn only 
95 percent of the amount earned by male nurses with equivalent educatio n 
and training . This fac t migh t b e viewed a s undercutting th e disadvantag e 
argument, since males can still dominate by entering a traditionally femal e 
occupation an d takin g over . Viewing the evidenc e thi s way falls back int o 
the zero-sum game mode of analysis. Many different facet s of sex discrimi-
nation can coexist. Males as a group can be discriminatorily excluded fro m 
certain occupationa l choice s whil e individua l male s wh o d o ente r tradi -
tionally female fields can be discriminatorily overpaid. These threads of sex 
discrimination intertwine . 

Apart from a  work culture that nudges men toward traditional occupa -
tional choices , men als o face gende r discriminatio n fo r makin g nontradi -
tional caree r choices and takin g time of f fro m work . Management profes -
sors Joy Schneer and Frieda Reitman conducted a study of 713 male and fe-
male M.B.A.s, of whom 11 9 had career interruptions. They found tha t th e 
employment gap s fo r wome n wer e mor e likel y to b e voluntary , mos t fre -
quently for child rearing, while the gaps for men were more likely to be in-
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voluntary, such as company restructuring. Controlling for other income de-
terminants, they found that men who experienced a career gap for whatever 
reason ha d income s tha t wer e 21 percent lowe r tha n th e income s o f me n 
without gaps , while the women's income s were only 9 percent lowe r tha n 
the incomes of women withou t gaps . These results indicate that me n ma y 
be punishe d economicall y fo r discontinuou s employmen t historie s base d 
on gender-specific stereotypes : "Traditionally, women are expected to leave 
the work force to have and raise families. Women thus possess a socially ac-
ceptable reason for being out of the work force that does not relate to com-
petence, but men do not." 158 

It is almost axiomatic that men dominat e the market, while women ar e 
relegated to the domestic sphere. What is little acknowledged, though, is the 
occupational segregation of men. Because of the many economic and social 
advantages men have accrued, the preclusion o f choices for men is a much 
less visible form o f discrimination . 

Gender differentiatio n begin s i n infancy . I n ou r cultur e i t ha s led t o girl s 
learning nurturing behavior and also passivity, submissiveness, and depen -
dence. Boy s ar e socialize d t o ac t aggressivel y an d autonomously , an d t o 
achieve. Specific tasks are assigned to members of each sex, and various so-
cial activities—from housewor k t o sport s to occupations—are considere d 
principally th e domai n o f on e se x but no t th e other . Crossing traditiona l 
gender lines is viewed as a violation of cultural norms. 

Some sex researchers have demonstrated statisticall y significant sex-re -
lated difference s i n attitudes , behaviora l tendencies , an d socia l actions . 
While there is considerable confirmation tha t the sexes exhibit differences i n 
behaviors, attitudes, and actions , the evidenc e i s overwhelming tha t thes e 
social behaviors are not solely , and not even primarily, the product o f bio-
logical sex differences. O n the contrary, the most powerful evidenc e is that 
gendering is largely a social construct. Much of the biosocial research points 
toward the conclusion that on the whole, similarities between the sexes are 
more pronounced tha n differences , ther e is greater variability between in -
dividuals of the same sex than between the sexes, and socially created gen -
der differences abound . 

Even t o th e exten t tha t som e facet s o f se x difference s hav e biologica l 
roots, w e buil d o n thes e difference s socially . Individual s ar e sculpte d b y 
their environments , an d traditiona l stereotype s pla y a  larg e rol e i n con -
structing gender . The emphasi s on difference s betwee n girl s and boys an d 
women an d me n ca n reinforc e gende r stereotypes . Boys and girl s ar e ex -
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pected to act in prescribed ways in accordance with their genders. At least in 
part to receive approval, children will conform t o gender role expectations; 
they will behave in ways that are expected of them. And the match between 
beliefs about the propriety of gender roles , behavioral expectations of oth -
ers, and th e developmen t o f gende r role-congruen t socia l skill s create s a 
cycle of gender role reinforcement. Gender differences between females and 
males will repeatedly manifest becaus e they are expected, taught, adopted , 
and then displaye d i n socia l behaviors. Gender thus becomes a  self-fulfill -
ing prophecy. 

We live in a culture that celebrates differences—and look s for them. So-
ciety continually trains it s members in the recognition o f differences . Ou r 
culture holds deep beliefs in the existence of a natural order . Biology easily 
becomes the uncritical justification fo r discrimination . 

For those area s a t the margin s wher e som e sex-base d difference s exist , 
the socia l question remains : do those modes t statistica l difference s justif y 
presumptive differences i n treatment of women and men? The nature-nur -
ture debat e wil l not b e resolve d scientificall y durin g ou r lifetimes , i f ever . 
Thus, what we face is really a different se t of questions. Of what significanc e 
are the social differences betwee n the sexes, and, in the face of uncertaint y 
about whethe r se x differences ar e biological o r socia l i n origin—whethe r 
they are hardwired—how should we behave toward gender differences? Th e 
idea of difference itsel f is a social construct. Whether gender differences ar e 
innate or cultural or, most probably, some combination o f the two, we still 
must make distinctly social choices about the labels we attach to those dif-
ferences and the significance w e give them. The labeling process—the par t 
that occurs through the passage of laws and the crafting o f legal decisions— 
is the subject of the next chapter . 



How Courts Enforce 
Gender Separatism 

Where the law serves to constrain the range of permissible, or even 
coherent, sexual meanings, it becomes an instrument of discrimina-
tion itself. —Katherin e M. Franke, "The Central Mistake of 

Sex Discrimination Law" 

Increasingly, courts are being called on to determine what phys-
ical and socia l differences betwee n th e sexes matter legally . Laws and lega l 
decisions send symboli c messages about what i t means to be male and fe -
male, and those messages play a central part in shaping gender. In many in-
dividual cases , judicial construction s o f se x facilitat e gende r separation . 
Courts consistentl y emplo y a  naturalisti c conceptio n o f gender , deemin g 
physical differences between the sexes important when their relevance to is-
sues i n th e cas e i s questionable ; court s hol d fas t t o conventiona l gende r 
stereotypes in areas ranging from dres s and grooming codes to appropriat e 
occupational channels for men and women to hazards affecting me n in the 
workplace; an d court s ar e ofte n blin d t o th e subtl e stereotype s tha t con -
struct masculinity . In short, the courts patrol the borders of gender . 

This chapte r begin s with th e Suprem e Court' s interpretatio n o f differ -
ences between me n an d wome n i n constitutiona l cases . Embedded i n th e 
Court's earl y decisions are the notions tha t biologica l difference s betwee n 
the sexes exist and that they matter. In cases from the mid-nineteenth to the 
mid-twentieth centuries , the Cour t repeatedl y found tha t women's innat e 
fragility mad e them unfi t fo r certai n occupations . Even afte r th e constitu -
tional gender revolution in the 1970s—whe n the Court began applying an 
elevated level of scrutiny to classifications base d o n sex—th e Cour t foun d 
physical difference s betwee n me n an d wome n determinativ e i n case s in -
volving civic service responsibilities, the reach of a criminal statute, and the 
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extension of disability benefits. In each of these cases the Supreme Court 
made a social choice about the importance of male and female physiology. 
It did not, however, rely on physiology in a consistent way: biological dif-
ferences were not important to the Court in a case involving pregnancy dis-
ability benefits, but they were vital to the Court in determining that statu-
tory rape laws should apply only to males. 

Two recen t Suprem e Cour t cases—on e regardin g th e admissio n o f 
women to the all-male Virginia Military Institute (VMI) and the other in-
volving a  manufacturer' s feta l protectio n policy—sugges t th e moder n 
Court's perceptions o f gender. In some ways, those perceptions have not 
changed much in the past century. While the Court rightly refuses to allow 
schools an d employer s t o exclud e wome n fro m occupationa l channels , 
lurking beneath the surface of the opinions are two forms of gender stereo-
typing that remain subtle but pervasive. First, the Court has made obvious 
steps toward occupational gender equity for women, but has ignored men's 
pleas for equality in the realms of parenthood and reproduction. Second, 
the Court has tacitly accepted the very idea of gender separatism. To the 
Court, the existence o f som e separate educationa l facilitie s fo r me n an d 
women seems natural, perhaps inevitable. In the area of gender relations, 
vestiges of the separate but equal doctrine remain good law. 

Moving fro m th e leve l o f Suprem e Cour t decision s t o tha t o f lowe r 
courts across the nation, we will see what happens when petitioners tes t 
everyday practices of gender separatism. In areas as seemingly disparate as 
the law of voluntary associations, gender-based pricing, and hair and dress 
regulations, court decisions repeatedly reinforce the gender divide. Numer-
ous decisions of federal and state courts keep the structures of gender sep-
aration firmly in place. 

The Constitution and  the  Natural Order:  Immutable Differences 

The assumption of equal protection doctrine is that similarly situated peo-
ple and situations must be treated similarly. If they are not, the state must 
come forward with some justification fo r the difference i n treatment, the 
requisite strength of that justification dependin g on the nature of the clas-
sification. Equal protection analysis asks first whether there is discrimina-
tion or a difference i n treatment. If so, the next question becomes whether 
it can be justified. Governmenta l reasons for classifications based on race 
require "the strictest judicial scrutiny," while classifications based on gender 
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require the government t o demonstrat e a n "exceedingly persuasive justifi -
cation." Equal protection doctrine does not say that differences in treatment 
cannot exist ; it merely says that thos e differences mus t b e justified b y rea l 
differences i n the situations of the groups subject to disparate treatment. If 
groups are not similarly situated, dissimilar treatment is not discriminatio n 
at all. 

The constitutional analysi s of gender has focused o n a  biological mode l 
for centuries. Embedded in constitutional decisions about gender is the idea 
of a natural order . The Supreme Court reads the Constitution i n ways that 
protect thi s order . Heightened scrutin y i s applied t o gende r classification s 
based, in large part, on the idea that se x is an immutable physica l charac -
teristic. This method o f analysis reinforces the impression that the biologi-
cal differences betwee n men and women matter socially . 

The early constitutional cases regarding gender assumed it was a biolog-
ical category. In 186 9 Myra Bradwell passed the Illinois bar exam with high 
honors and applied fo r admission to the bar. An Illinois statute prohibite d 
married wome n fro m obtainin g license s to practic e law . In 187 3 the U.S. 
Supreme Cour t affirme d th e Illinoi s Suprem e Court' s decisio n denyin g 
Myra Bradwell admission to the bar, holding that the privileges and immu -
nities of national citizenship under the Fourteenth Amendment did not ex-
tend to the right to practice law. In a concurring opinion, Justice Bradley de-
veloped the notion of separate "spheres" for men and women. He explained 
that th e legal rights o f women wer e minimal because o f prevailing belief s 
about women's physical capacities: 

The civil law, as well as nature herself, has always recognized a wide difference 
in the respective spheres and destinies of man and woman. Man is, or should 
be, woman's protector an d defender . The natural and proper timidit y and 
delicacy which belongs to the female sex evidently unfits i t for many of the 
occupations of civil life. The constitution of the family organization, which is 
founded in the divine ordinance, as well as in the nature of things, indicates 
the domestic sphere as that which properly belongs to the domain and func-
tions of womanhood. The harmony, not to say identity, of interest and views 
which belong, or should belong, to the family institution is repugnant to the 
idea of a woman adopting a distinct and independent career from that of her 
husband.1 

In a  companion case , the Slaughterhouse  Cases,  in whic h butcher s argue d 
that th e privilege s an d immunitie s claus e prevented th e stat e fro m creat -
ing a  monopol y o n slaughterhouse s tha t woul d pu t the m ou t o f work , 



How Courts  Enforce Gender Separatism |  6 7 

Bradley had insisted in dissent that "citizens of the United States , lay claim 
to ever y one o f th e privilege s an d immunitie s whic h hav e been enumer -
ated; an d amon g thes e non e i s more essentia l an d fundamenta l tha n th e 
right t o follo w suc h professio n o r employmen t a s eac h on e ma y choose , 
subject onl y to uniform regulation s equally applicable to all."2 Thus he ac-
cepted th e argumen t fo r th e butcher s tha t h e rejecte d i n Myr a BradwelP s 
case. 

But women wer e different . Accordin g to Bradley , women ha d a  natura l 
"destiny" based on "the law of the Creator, " and tha t missio n was "to fulfi l 
[sic] th e noble and benign office s o f wife and mother. " Women apparentl y 
lacked those qualities of "decision and firmness which are presumed to pre-
dominate i n the sterner sex. " The laws of the country were required t o re -
flect this natural order. That is, "the rules of civil society must be adapted to 
the genera l constitutio n o f things , and canno t b e based upo n exceptiona l 
cases." 

In 1908 the Supreme Court repeated the idea that women's biological ca-
pacities should determine thei r legal rights. In Mutter v . Oregon, the Cour t 
held tha t difference s betwee n th e sexe s justified law s restrictin g workin g 
hours for women based on concerns for their reproductive health : 

That woman's physical structure and the performance of maternal functions 
place her at a disadvantage in the struggle for subsistence is obvious. This is 
especially true when the burdens of motherhood ar e upon her . Even when 
they are not, by abundant testimony of the medical fraternity continuanc e 
for a long time on her feet at work, repeating this from day to day, tends to 
injurious effects upon the body, and, as healthy mothers are essential to vig-
orous offspring , th e physica l well-bein g o f woma n become s a n objec t o f 
public interest an d care in order to preserve the strength an d vigor of the 
race.3 

It i s no coincidenc e tha t th e revolutionar y litigatio n techniqu e o f th e 
Brandeis brief was first employed in Mutter to show empirically the need for 
protective labor legislatio n fo r women . To defend th e Orego n statut e tha t 
limited women working in certain occupation s to no more than te n hour s 
per day, Louis D. Brandeis, who ascended to the High Court eight years after 
the famou s briefing , an d hi s coautho r an d sister-in-law , Josephin e Gold -
mark, collected data from more than a hundred authorities in factory work, 
hygiene, psychology, sociology, and medicin e t o sho w the vulnerability o f 
women from  lon g hour s o f work. 4 Thei r 113-pag e brie f containe d fewe r 
than thre e page s o f lega l arguments . The brie f attempte d t o demonstrat e 
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empirically that women, unlike men, were inherently il l suited fo r manua l 
labor: 

Woman is badly constructed for the purposes of standing eight or ten hours 
upon her feet. I do not intend to bring into evidence the peculiar position and 
nature of the organs contained in the pelvis, but to call attention to the pecu-
liar construction of the knee and the shallowness of the pelvis, and the deli-
cate nature of the foot as part of a sustaining column.5 

When th e Muller  Cour t uphel d th e statute' s restrictiv e workin g hours , 
thus limiting women's economic opportunities, it did so with an explicit re-
liance on the Brandeis brief (o f course the brief took its father's name). The 
Court noted that "history discloses the fact that woman has always been de-
pendent upon man," that males possessed "superior physica l strength," and 
that "in the struggle for subsistence she is not an equal competitor with her 
brother." It concluded tha t "woman's physical structure, and the function s 
she performs in consequence thereof, justify special legislation restricting or 
qualifying th e condition s unde r whic h sh e shoul d b e permitte d t o toil." 6 

While the meaning of gender was attached to social roles, those roles were 
thought to be dictated by biology. 

Even in midcentury the ideology of Bradwell and Muller stil l retained it s 
hold o n th e Court . I n Goesaert  v. Cleary,  decided i n 1948 , the Suprem e 
Court upheld Michigan's right to draw "a sharp line between the sexes" and 
to forbid women , except wives and daughter s of male bar owners , to work 
as bartenders.7 The Court observed that "bartending by women may. .. give 
rise to moral and social problems" and reasoned that the "oversight assured 
through ownershi p o f a  bar b y a  barmaid's husban d o r fathe r minimize s 
hazards tha t ma y confront a  barmaid withou t suc h protectin g oversight. " 
This notion o f inheren t rol e differences persiste d i n 1961 , when th e Hig h 
Court foun d constitutiona l a  Florida statute that require d me n t o serve as 
jurors, but sai d tha t onl y women wh o registere d woul d b e calle d fo r jur y 
duty. The Court found tha t "a woman should be relieved from . . . jury ser-
vice unless sh e hersel f determine s tha t suc h servic e i s consistent wit h he r 
own special responsibilities," reasoning that women are "still regarded as the 
center of home and family life."8 

Finally, in 1971 , the Suprem e Cour t issue d it s first  decisio n strikin g a 
state la w as unconstitutional gende r discriminatio n unde r th e equa l pro -
tection clause . Reed v . Reed concerned a n Idah o probat e statut e tha t pre -
ferred me n ove r wome n a s administrator s o f decedents ' estates. 9 Th e 
Court unanimousl y struc k th e statute , finding  n o rationa l basi s to "give a 
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mandatory preferenc e t o member s o f eithe r se x ove r member s o f th e 
other." Two years later, in Frontiero  v. Richardson, a plurality o f the Cour t 
was willin g t o us e stric t scrutin y t o invalidat e a  federa l statut e tha t as -
sumed spouse s o f mal e servic e member s woul d b e dependent s bu t re -
quired femal e servic e members t o prov e the dependenc y o f thei r spouse s 
to receive benefits.10 Th e Cour t recognize d th e stereotypic generalization s 
contained in the assumption tha t men would be breadwinners and women 
would be dependents . 

These decisions began to acknowledge the ways social institutions create 
gender differences an d make them into advantages and disadvantages. Gen-
der was both a biological and social category. A classification base d on gen-
der triggered heightened scrutiny , said Justice Brennan in Frontieroy in par t 
because o f th e immutabl e characteristi c o f sex , an d i n par t becaus e th e 
"[n]ation has had a long and unfortunate histor y of sex discrimination." 

The Supreme Court ultimately settled on intermediate scrutiny for gen -
der cases, and o f course real biological differences coul d justify difference s 
in treatment of men and women. The idea of biological differences has , for 
example, been used to justify separation of the sexes for purposes of athletic 
activities, sinc e physica l difference s ar e though t t o b e relate d t o perfor -
mance differences i n athletics. 

In the 1970 s and 1980 s the Cour t wa s willing to debunk mor e obviou s 
gender stereotypes and remedy blatant gender imbalances. It appropriatel y 
recognized whe n purporte d physiologica l difference s wer e bein g use d b y 
the governmen t a s a smokescreen fo r cultura l difference . Fo r example , in 
Craig v. Boren, the Court struck an Oklahoma statute that created disparat e 
drinking ages for males and females.11 The statute had prohibited the sale of 
3.2 percent beer to females unde r the age of eighteen an d males under th e 
age of twenty-one , on th e theor y tha t eighteen - t o twenty-year-ol d male s 
were more likely to drink and drive than females at that age. Although there 
may have been some physical differences, some social differences, and some 
small empirica l difference s i n arres t rate s between young adul t male s an d 
females, the Court condemne d "the stereotype that women matur e earlie r 
than men and are more responsible at an earlier age." 

Reproduction and Potential Pregnancy: Women 

But the underlying theme that men and women are biologically differen t 
in way s no t manifeste d i n gros s anatom y persisted . I n severa l case s th e 
Supreme Court capitalized on the intuitive appeal of the "physiological dif -
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ferences" argument in contexts in which it was less than clear that such dif-
ferences were at issue. 

In 1981 , in Rostker v. Goldberg, the Court upheld the male-only draft reg -
istration, finding tha t men and women were not similarly situated with re-
spect to the Selective Service Registration Act because only men could fight 
in combat positions.12 The Court accepted, without probing, Congress's de-
termination that women were biologically unsuitable for combat positions. 
Thus women were excluded from the draft because they were excluded fro m 
combat. End of inquiry. 

In the same year, in Michael M. v . Superior Court of Sonoma County,  the 
Court upheld a statutory rape law that imposed crimina l liability on males 
but no t females fo r engagin g i n sexua l intercours e whe n th e female was 
under eighteen. 13 Californi a attempte d t o justify it s law by arguing tha t 
since the burden o f pregnancy fall s exclusivel y on women, no additiona l 
criminal punishment was necessary for them. The Court was willing to view 
the possibility of young women becomin g pregnan t a s a real physical dif -
ference between the sexes, justifying differences in treatment with respect to 
the criminal laws. The gender-specific statutor y rape law did not violate the 
equal protectio n claus e becaus e "youn g me n and young wome n ar e not 
similarly situate d wit h respec t t o the problems an d risks o f sexual inter -
course. Only women may become pregnant, and they suffer disproportion -
ately the profound physical , emotional and psychological consequences of 
sexual activity." 

The Court's location of responsibility in biological differences reveal s its 
unwillingness to probe the cultural and historical creation of statutory rape 
law and gender. Dissenting in Michael M., Brennan carefully trace d the de-
velopment of the California statutor y rape law: 

the law was initially enacted on the premise that young women, in contrast to 
young men, were to be deemed legally incapable of consenting to an act of 
sexual intercourse . Because their chastit y was considered particularl y pre-
cious, those young women were felt to be uniquely in need of the State's pro-
tection. In contrast, young men were assumed to be capable of making such 
decisions for themselves; the law therefore did not offer them any special pro-
tection. 

The gender classification o f the law "was initially designed to further thos e 
outmoded sexua l stereotypes," not to address the problem of teen pregnan-
cies.14 Pregnancy prevention was never among the law's objectives, but was 
instead a  post fact o justification th e state created for purposes o f the law-
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suit. Thus, sex stereotypes—placing punitive social responsibility on male s 
as sexual aggressors—rather than real physical differences lay at the heart of 
the Court's willingness to punish males but no t females fo r statutor y rape . 
Indeed, as Justice Stevens suggested i n a  separate dissent , if the state really 
wanted to eradicate teenage pregnancy, it should punish both males and fe-
males for twic e the deterren t effect. 15 (Justic e Blackmun's concurrenc e in -
advertently reveal s th e dange r behin d th e stereotype s o f mal e aggressio n 
and female passivity: the victim in the case "consented" to intercourse only 
after sh e was "h i t . .. back down" ) 

The idea of pregnancy potential was a "real" difference tha t justified im -
posing criminal liability only on males. Yet in other contexts the Court ha s 
refused t o recognize that discrimination based on pregnancy is gender dis-
crimination. In Geduldig  v. Aiello,  a public employe r exclude d coverag e of 
pregnancy-related disabilitie s fro m it s comprehensiv e healt h insuranc e 
plan.16 I n 197 4 the Suprem e Cour t uphel d thi s pregnancy exclusion , rea -
soning that "[t]he Californi a insuranc e progra m doe s not exclud e anyon e 
from benefi t eligibilit y because of gender but merely removed one physical 
condition—pregnancy—from th e list of compensable disabilities." In an in-
famous footnote to the opinion, the Court explained why the pregnancy ex-
clusion was not gende r discrimination : "While i t i s true tha t onl y wome n 
can become pregnant, it does not follow that every legislative classificatio n 
concerning pregnancy is a sex-based classification Th e program divides 
potential recipient s int o tw o groups—pregnan t wome n an d nonpregnan t 
persons. While th e first  grou p i s exclusivel y female , th e secon d include s 
members of both sexes." 

Two years later , in General  Electric Co. v. Gilbert,  the Cour t applie d it s 
Geduldig equal protection analysi s to the similar situation o f a  private em -
ployer sued under Title VII, holding that "it is impossible to find any gender-
based discriminatory effect... simpl y because women disabled as a result of 
pregnancy do not receive benefits."17 Congress disagreed with the conclusion 
in Geduldig  and Gilbert  that discrimination based on pregnancy is not gen -
der-based discrimination . I t passe d th e Pregnanc y Discriminatio n Act , 
amending Title VII to include discrimination on the basis of pregnancy as a 
prohibited act.18 The Geduldig  theme that "it does not follow that every leg-
islative classificatio n concernin g pregnanc y i s a sex-based classification " i s 
one that lives on in constitutional jurisprudence. In a 1993 case dealing with 
the blocking of access to an abortion clinic, the Court refused to find the an-
tifemale animu s t o establis h a  violation o f a  federal civi l rights statut e be -
cause "the disfavoring of abortion . . . is not ipso facto sex discrimination."19 

.....



72 |  How  Courts  Enforce Gender Separatism 

A comparison o f the holding in Michael M. with those in Geduldig  and 
Gilbert indicates how the Court treat s biology and gender . The fac t o f po -
tential pregnancy is biological, but the Court makes distinctly social choices 
about when and whether t o give that fac t socia l importance. To vest preg-
nancy wit h significanc e fo r purpose s o f a  crimina l responsibilit y statut e 
(when that was never the statute's intended purpose ) an d yet  not conside r 
pregnancy significant when it affects the work life and health of the mother 
seems wrongheaded in the extreme. 

One danger of giving biological categories great weight i s that i t divert s 
the Court fro m considerin g the social explanations for the construction o f 
the categories and excuses the Court from takin g into account the cultura l 
ramifications o f its decisions. Consider what remains unexplored when the 
Court focuse s o n biologica l facts . In Michael  M., the Court' s read y accep-
tance of potentia l pregnanc y as a justification fo r th e classifications i n th e 
statutory rape law masked the legislature's true intent in constructing those 
classifications. Lef t unexamine d wa s th e cultura l constructio n o f wha t i t 
means to be male and female . And embedded i n that socia l construct wer e 
ideas about mal e sexua l aggression, female vulnerability , and th e assump -
tion o n th e state' s par t o f a  need , a s Brenna n expressed , "t o protec t th e 
State's young females from  thei r own uninformed decisionmaking." 20 

The sam e mistak e occurre d i n Geduldig  and Gilbert,  with th e Court' s 
construction of what are essentially biological—albeit manufactured—cat -
egories to resolve the case. The artifice o f the distinction between pregnan t 
and nonpregnan t person s i s transparent. Although th e "nonpregnant per -
sons" category includes men an d women, the "pregnant persons " category 
is composed exclusivel y of women. Once again fo r th e Court, biology dic-
tated the outcome. It was not the physical and social consequences of preg-
nancy that the Cour t considere d important , but th e fact tha t women (a s a 
biological class ) appea r i n both th e "pregnant persons " and "nonpregnan t 
persons" categories. Given the Court' s resolution o f the case with the bio-
logical syllogism, what lay unexplored? The Court's refusal to recognize that 
pregnancy i s a  disabilit y deservin g accommodatio n "reinforce s cultura l 
stereotypes that pregnancy is a 'natural' status for women, unlike injuries o r 
diseases designate d a s disabling , an d presume s tha t wome n wil l hav e n o 
need o f financial  suppor t shoul d pregnanc y rende r the m incapabl e o f 
working."21 

The biological category is also lacking in integrity and stability . Biology 
is not th e reliable empirica l hallmark o f gender difference s tha t the Cour t 
seems to seek. While "potentially pregnant persons" and women constitute d 
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the same class for the Court in Michael M., in Geduldig  the Supreme Cour t 
clearly demarcated betwee n pregnanc y and gender. 22 While not al l legisla-
tive classifications base d o n pregnanc y are equal , what i s revealing are the 
circumstances under which the Court chose to vest pregnancy with signifi -
cance. The biological reasonin g was useful t o the Cour t whe n i t served t o 
confirm socia l stereotypes abou t aggressiv e males and vulnerabl e females , 
but was jettisoned when i t threatened t o impose an obligation o n the stat e 
to provide insurance benefits fo r pregnancy . This inconstancy o f premise s 
should generate some suspicion of claimed "givens" or "necessities." 

The tendency of the Court to look for real (defined a s biological) differ -
ences comes and goes. In the 198 9 case of Price Waterhouse v. Hopkins,23 th e 
Supreme Court found a  cause of action under Title VII for employment de-
cisions tha t ar e base d o n sexua l stereotypes . "[W]e ar e beyon d th e day, " 
Brennan wrote, 

when an employer could evaluate employees by assuming or insisting that 
they matched the stereotype associated with their group. . .. A n employer 
who objects to aggressiveness in women but whose positions require this trait 
places women in an intolerable and impermissible catch-22: out of a job if 
they behave aggressively and out of a job if they do not. Title VII lifts women 
out of this bind. 

But the Court's record on recognizing and exploding cultural stereotypes is 
less than perfect . Fo r example , the Cour t recognize d a  cause o f action fo r 
hostile environment sexual harassment in Meritor Savings Bank FSB v. Vin-
son, but lef t th e burden o n the sexual harassment plaintif f t o demonstrat e 
that th e sexua l conduct wa s unwelcome—essentially tha t sh e did no t "as k 
for it." 24 

In Mississippi University  for Women  v.  Hogan the Cour t agai n bucked a 
cultural stereotype. 25 I n a  five-to-four  vote , the Cour t struc k a  state-sup -
ported university's policy of admitting only women to its nursing school. In 
her first term on the Court, Justice Sandra Da y O'Connor wrot e the opin -
ion in Hogan, which contains one of the most insightful explication s of the 
construction o f gender ever to appear in a Supreme Court opinion . 

O'Connor state d that MUW's policy of excluding male students was un-
constitutional because it "tends to perpetuate the stereotyped view of nurs-
ing as an exclusively woman's job . . . an d makes the assumption tha t nurs -
ing is a field for women a self-fulfilling prophecy. " In Hogan three of the dis-
senting justices thought th e separatism o f sexual segregation was not onl y 
acceptable but desirable . 
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In various other cases, the dissenters' refrain ha s kept alive the idea of bi-
ologically base d differences . Fo r instance , i n Cuban  v . Mohammed  th e 
Supreme Cour t heard a  case in which an unwed mothe r lef t th e biologica l 
father of her children to marry another man.26 When the stepfather wante d 
to adop t the children , the biological father file d a  cross-petition fo r adop -
tion. The Court invalidated a New York statute that permitted unwed moth-
ers but not unwed fathers to withhold consent to the adoption of their chil-
dren. While the Caban  majority condemned "the stereotype that a  biologi-
cal mother always bears a more intimate relationship with a child than does 
a father," the four dissenter s held fas t to it . The dissents by Justices Stewar t 
and Stevens (the latter joined by then Chief Justice Burger and Justice Rehn-
quist) emphasize d th e unique physica l bond betwee n mothe r an d child — 
"[o]nly the mother carrie s the child"—which, they thought, should confe r 
exclusive rights on the mother to determine who could engage in the social 
relationship o f fathering th e child for the remainder o f the child' s life. For 
the dissenters, parenting abilities and possibilities were matters o f biology. 
Thus, even when a  majority o f the Cour t condemn s stereotype s resultin g 
from outdate d notion s o f socia l relations , a strong refrain ofte n emanate s 
from dissenter s holding fast to the anachronism . 

Reproduction an d Potential Parenthood: Men 

International Union,  UAW  v . Johnson  Controls  concerne d a  Titl e VI I 
challenge to a  battery manufacturer's feta l protectio n polic y that exclude d 
fertile women, but not fertile men, from jobs working with lead. Men were 
permitted t o work a t jobs requiring lead exposur e exceedin g OSHA stan -
dards, bu t wome n wer e require d t o demonstrat e thei r infertility . On e o f 
the name d plaintiffs , Mar y Craig , chos e t o b e sterilize d i n orde r t o kee p 
her higher-paying job; another, Elsie Nason, a divorced fifty-year-old , wa s 
involuntarily transferre d t o a  lower-paying job i n anothe r divisio n o f th e 
company when she could not prove she was sterile. The company defende d 
its polic y o n th e groun d tha t occupationa l lea d exposur e migh t ris k th e 
health o f fetuses . 

In 1989 the Seventh Circuit Court of Appeals upheld the company's feta l 
protection policy, accepting the argument that the lead exposure might en-
danger fetuses and thus determining that female sterilit y in this workplace 
was a bona fide occupational qualification . The court based its decision o n 
a finding o f "real physical differences" between men and women that justi-
fied th e differenc e i n treatment . Women , who m th e Sevent h Circui t de -
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scribed as potential "mothers," might risk the health of their "unborn chil -
dren." 

The Supreme Cour t reversed , holding tha t sterilit y was not a  bona fide 
occupational qualification.27 Th e justices unanimously agreed that the feta l 
protection polic y wa s discriminator y unde r Titl e VII becaus e "[w]ome n 
who ar e pregnant o r potentiall y pregnan t mus t b e treated lik e others." In 
Johnson Controls, the Supreme Cour t observe d th e pattern o f it s decision s 
since Muller, noting, "Concern for a woman's existing or potential offsprin g 
historically has been the excuse for denying women equal employment op -
portunities." 

Johnson Controls  was widely heralded a s a feminist triumph . Th e deci -
sion recognize d tha t wome n ma y face se x discrimination becaus e o f thei r 
reproductive capacity, irrespective of the absence of pregnancy and the lack 
of an y future inten t t o becom e pregnant . Th e victory i s far fro m hollow : 
women canno t be denied employmen t base d on thei r reproductive status . 
But on e aspec t o f thi s cas e lurk s i n th e shadows . Johnson Controls  i s a 
metaphor for the unspoken bias against males in constitutional cases—an d 
in life—and th e ways that bias is difficult t o detect . 

The exclusive focus of the Johnson Controls opinion was the discrimina -
tory treatment of women. The Court's initial framing of the case viewed the 
matter solely as a woman's issue: "May an employer exclude a fertile femal e 
employee from certain jobs because of its concern for the health of the fetus 
the woma n migh t conceive? " Since the Cour t sa w the proble m a s one o f 
"fertile women in the workplace," the harms to male workers receded fro m 
view. One of the named plaintiff s i n the case, Donald Penney , was male. A 
married man who wanted to have children, Penney had requested a  volun-
tary leave of absence to reduce his blood lead levels so that he and his wife 
could safely conceive a child. This leave of absence was denied. 

In finding  tha t the fetal protection policy constituted impermissibl e sex 
discrimination i n violation o f Title VII, Blackmun's opinion fo r th e Cour t 
stated, "Fertile men, but not fertile women, are given a choice as to whether 
they wish t o ris k thei r reproductiv e healt h fo r a  particular job. " That wa s 
factually incorrect . The feta l protectio n polic y was sex-specific i n no t on e 
but two directions, and men were not given the option to avoid confrontin g 
workplace lead exposure that might risk their fertility. Donald Penne y was 
not afforded an y such choice. 

Masculinist bias—assuming the norm of male workers and thus barring 
females fro m workplac e hazards—has it s dark side for men . The compan y 
had not banned fertile men from jobs that exposed them to lead, despite ev-
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idence that sperm exposed to lead may cause birth defects. In fact, the health 
risks to potential future offsprin g may be as or more serious through pater -
nal exposure to toxins: 

Few studies have been done on the reproductive risks associated with male 
exposure becaus e o f cultura l assumption s tha t mother s ar e mor e closel y 
linked to children and are more responsible for children's problems and dis-
abilities than are fathers. The studies that have been done on paternal expo-
sure indicate it is likely that agents posing reproductive risks through mater-
nal exposure are also dangerous through paternal exposure Often , a fer-
tile male will pose a greater risk to fetal safety than a  fertile non-pregnan t 
female. Spermatogenesis, the rapid division of sperm cells in the testes, is an 
ongoing process, whereas the female's ova all are produced by early infancy, 
and rapidly dividing cells are more susceptible to a number of injuries. Also, 
some substances such as lead and cadmium "concentrate in the male repro-
ductive tract [and] are quite toxic to sperm."28 

The Court did note that the record contained evidence "about the debil-
itating effect of lead exposure on the male reproductive system." But this ev-
idence wa s use d onl y to sho w tha t wome n wer e being treate d differently , 
and thu s discriminate d against , i n a  situatio n i n whic h me n an d wome n 
were relevantly similar. The Court faile d t o reach the other logica l conclu -
sion. Nowhere does the opinion recogniz e that denyin g men th e ability to 
avoid exposure to workplace hazards , while requiring i t of women, is gen-
der discriminatio n agains t men . The Cour t neve r addresse d Donal d Pen -
ney's concerns. 

Indeed, th e Cour t attempte d t o distinguis h a n earlie r case , Dothard v . 
Rawlinson, which had held that sex was a bona fide occupational qualifica -
tion fo r guard s i n a  maximum-securit y priso n fo r males. 29 I n 197 7 th e 
Court in Dothard found n o equal protection violation in excluding women 
from contac t areas in the prison because some male inmates who were sex 
offenders migh t rape female prison guards due to their "very womanhood." 
On one level, Dothard and Johnson Controls are easy to reconcile. Implicit in 
both cases is the assumption tha t i f it is a tough, dirty job, somebody male 
has to do it . 

Donald Penney represents male workers whose harms are not vocalized . 
The assume d nor m o f th e mal e employe e ha s exclude d wome n fro m th e 
workplace fo r centuries , but i t is a norm tha t has been little explored rela -
tive to its effects o n men . In Johnson Controls* the Court no t only assume d 
that men belonged in the workplace, but virtually ignored their reproduc -

.....
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tive risks.30 What assumptions about masculinity are implicit in this vision 
of the norm o f the male worker? Men ar e risk defying, i n need o f no pro -
tection; and men have no reproductive concerns worthy of mention . 

Commentators uniforml y rea d Johnson  Controls  as a  grea t victor y fo r 
women's rights . But that understandin g invite s deeper exploration . In on e 
sense Johnson Controls typifies th e Supreme Court' s gender cases , many of 
which involve outcomes in which women have fought hard for the same op-
portunities as those available to men, and, as part of the package, the rights 
to be subjected to the same hazards and punishments that men experience . 
The female workers in Johnson Controls sued to have the same right as men 
to be exposed to hazardous condition s i n the workplace. In Michael  M., if 
women had won, they would have won the opportunity to be prosecuted fo r 
statutory rape. In Rostker,  women wanted t o be in combat-ready position s 
in the military. As we will see in the next section, in United  States v. Virginia 
women won the right to the same military education, but also the right t o 
endure the same mental stress, privacy invasions, humiliation, and abuse as 
male cadets. Of course, the price of fighting for equal treatment is swallow-
ing its disadvantages a s well as accepting it s benefits. This offer s wome n a 
Hobson's choice in some gender cases: they could lose by ending up treated 
as naturally inferior—or the y could win and become subjected t o the same 
harms that men experience daily. They win the right to be treated badly too. 

In a Constitutional Law class taught by a friend o f mine a few years ago, 
the grou p was discussing Rostker  v. Goldberg. On e o f the men i n th e clas s 
had been in the military for several years and had fought in Vietnam. He was 
simply perplexed at why women had ever sued for the right to fight in com-
bat in the first place . As the discussion continue d h e became visibly upset ; 
he told the class, "You just don't know the horror o f it. You just don' t kno w 
how terrible it is. Whoever convinced you that you want the right to fight is 
full o f shit. " When m y frien d recounte d th e stor y o f th e student' s plea , I 
wondered i f thi s failur e t o comprehen d th e burden s o f masculinit y ac -
counts fo r som e male resistance t o feminism . Perhap s women d o no t un -
derstand ho w difficul t masculinit y ca n be, just a s men d o no t understan d 
how privileged and advantaged they are. 

The Virginia Military Institute and Gender Separatism 
In 1996 the Supreme Court decided a case with overtones of the stereotypes 
of the previous centur y abou t th e "natura l an d prope r timidit y an d deli -
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cacy" of women. The case concerned the opportunities for women to attend 
a state-funded all-mal e military college. 

Since its founding i n 1839 , the publicly supported Virginia Military In -
stitute (VMI ) ha d followe d a n all-mal e admission s policy . I n 1990 , afte r 
VMI refuse d a  femal e hig h schoo l applicant' s admission , th e Justic e De -
partment sue d th e school . Virginia defende d it s decisio n t o maintai n a 
male-only institution based on its provision of "rigorous military training" 
that was inappropriate fo r females and effective fo r males only in a  single-
sex environment. This "adversative" training includes spartan barracks liv-
ing, a class system, mental stress, shaved heads, a stringently enforced hono r 
code, a complete absence of privacy, upperclass hazing, and harsh physica l 
training. The trial court's factual findings  describ e the conditions: 

Entering students at VMI are called "rats" because the rat is "probably the 
lowest animal on earth." In general, the rats are treated miserably for the first 
seven months of college.... Features of the rat line include indoctrination, 
egalitarian treatment, rituals (such as walking the rat line), minute regulation 
of individual behavior, frequent punishments , and use of privileges to sup-
port desired behaviors Th e rat line is more dramatic and more stressfu l 
than Army boot camp or Army basic training Afte r the rat line strips away 
cadets' old value s an d behaviors , the clas s syste m teache s an d reinforce s 
through peer pressure the values and behaviors that VMI exists to promote. 
. . . The dyke system is closely linked to the class system, and is the arrange-
ment b y which eac h ra t i s assigned a  first classma n a s a mentor, called a 
"dyke." The dyke system provides some relief from the extreme stress of the 
rat line Th e barracks are designed to reduce all cadets to the lowest com-
mon denominator ther e is literally no place in the barracks that physically 
affords privacy.... The average occupancy rate of cadet rooms at VMI... was 
3.7 cadets per room. The barracks are stark and unattractive. The windows 
and the doors ensure that cadets are never free from scrutiny . There is con-
stant intermingling of cadets as a result of the close and intimate quarters and 
the number of cadets assigned to a room. Ventilation is poor. Furniture is un-
appealing. A principal object of these conditions is to induce stress Ther e 
are no locks on the doors of cadet rooms in barracks, no windows in the bar-
racks doors, no window shades or curtains.... On the fourth floo r a  cadet 
cannot go to the bathroom or go to take a shower without being observed by 
everyone in that quadrangle on all levels.31 

The federa l distric t cour t denie d th e government' s equa l protection com -
plaint, finding that by providing unique "adversative" training, Virginia ac-
tually was adding a "measure of diversity" to its educational system. The dis-
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trict court also found tha t "substantial educational benefits flow from a  sin-
gle-gender environment, be it male or female, that cannot be replicated in a 
coeducational setting. " 

The appellate cour t reversed , holding tha t while VMI's program o f sin -
gle-sex training was "justified by its institutional mission," Virginia failed t o 
explain "wh y i t offer s th e uniqu e benefi t o f VMI's typ e o f educatio n an d 
training to men an d no t t o women."32 I t remanded th e case to the distric t 
court fo r constructio n o f a  plan to remedy the equal protection violation , 
suggesting that Virginia might consider admitting women, eliminating state 
support, o r developin g a n alternativ e progra m fo r women . Virgini a re -
sponded t o th e appellat e court' s decisio n b y creatin g a  separate , paralle l 
program fo r women , th e Virgini a Women' s Institut e fo r Leadershi p 
(VWIL), on the campus of nearby Mary Baldwin College . 

A task forc e heade d b y the dea n o f Mar y Baldwi n Colleg e determine d 
that "a military model and, especially VMI's adversative method, would b e 
wholly inappropriat e fo r educatin g an d trainin g mos t wome n fo r leader -
ship roles."33 So the VWIL program had nothing like the rigors of VMI—no 
rat line, no dyke system, no barracks life, no uniforms, no hazing—but in -
stead wa s based o n a  "cooperative metho d whic h reinforce s self-esteem. " 
Compared to the approximately 1,30 0 student s a t VMI, VWIL was funde d 
based on an expected studen t enrollmen t o f 25 to 30 students. Mary Bald-
win student s would b e permitted t o live off campu s o r i n studen t dorms , 
which were described as "plush and comfortable" with plenty of privacy. In 
lieu of military training, VWIL students would take part in ROTC programs 
and th e "largel y ceremonial " Virginia Corp s o f Cadets , an d "woul d tak e 
courses in leadership, complete an off-campu s leadershi p externship , par -
ticipate in community service projects, and assist in arranging a speaker se-
ries." 

The VMI Foundation agreed to provide an endowment for VWIL of $5.5 
million, while VMI's endowment level was $131 million. The entry require-
ments for VWIL involved SAT scores averaging a hundred points lower than 
those a t VMI. "VMI award s baccalaureate degree s i n libera l arts , biology, 
chemistry, civil engineering, electrical and computer engineering , and me-
chanical engineering."34 Students could be graduated from VWIL only with 
a bachelor o f art s degree . Only 68 percent o f the facult y a t Mary Baldwi n 
had Ph.D.'s , compared to 86 percent of the faculty at VMI. The Mary Bald-
win campu s housin g th e VWIL program offere d "[o]n e gymnasium " an d 
"two multi-purpos e fields."  Th e physica l facilitie s o f VM I include d "a n 
NCAA competition level indoor track and field facility; a number of multi-



80 |  How  Courts  Enforce Gender Separatism 

purpose fields; baseball, soccer and lacrosse fields; an obstacle course; large 
boxing, wrestling and martia l art s facilities; an 11-laps-to-the-mil e indoo r 
running course ; a n indoo r pool ; indoo r an d outdoo r rifl e ranges ; and a 
football stadiu m that also contains a practice field and outdoor track." 35 

The distric t cour t uphel d thi s plan, declaring tha t Virginia was not re -
quired "to provide a  mirror imag e VMI fo r women." 36 A divided cour t o f 
appeals approved the VWIL program—which was designed to address "the 
different educationa l need s of mos t women"—as "substantively compara -
ble" to VMI.37 The government petitioned the Supreme Court for certiorari . 

Justice Ruth Bade r Ginsburg , who, as a lawyer, argued th e earlies t win -
ning gender case s before th e Supreme Court , delivered the opinion o f th e 
Court. The Supreme Court found th e male-only admissions policy uncon-
stitutional an d hel d tha t th e paralle l program a t VWIL was inadequate t o 
remedy the constitutional violation: "However 'liberally' this plan serves the 
state's sons, it makes no provision whateve r fo r he r daughters . That i s no t 
equal protection." 38 Rejectin g Virginia's argumen t tha t th e single-se x pro -
gram at VMI promoted systemic educational diversity, the Court found th e 
argument a  pos t ho c rationalizatio n fo r separatism , sinc e th e recor d re -
vealed no evidence that the male-only admissions policy was prompted b y 
diversity concerns. When VMI was established i n 183 9 it was not buil t fo r 
the purpos e o f educationa l diversity , an d it s founder s assume d tha t onl y 
men could enter military service. 

The Cour t acknowledge d tha t th e introductio n o f wome n woul d alte r 
the educational experience at VMI, but noted tha t predictions that the ad -
mission of women would destroy the adversative method or the school were 
reminiscent o f simila r dir e predictions abou t th e admissio n o f women t o 
the bar , medica l faculties , an d federa l militar y schools . I n makin g judg -
ments abou t whethe r single-se x educationa l program s wer e justifie d b y 
"gender based developmenta l differences, " the state could no t rel y on gen -
eralizations about "typically male or typically female 'tendencies.'" "[Gen-
eralizations about 'the way women are, ' estimates of what is appropriate fo r 
most women, no longer justify denyin g opportunity to women whos e tal -
ent and capacity place them outside the average description." 39 

Regarding the second question—whether the creation of VWIL as a par-
allel progra m fo r wome n remedie d th e constitutiona l defect—th e Cour t 
unsurprisingly foun d th e VWIL program a t Mary Baldwin Colleg e a "pale 
shadow" of the educational experienc e a t VMI. The Supreme Cour t note d 
that "VWIL affords women no opportunity to experience the rigorous mil-
itary training fo r which VMI i s famed."40 B y all tangible measures—fund -
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ing, resources, facilities, qualifications o f faculty an d students , curriculu m 
and degre e offerings , educationa l philosophy—VWI L differe d markedl y 
from VMI. The intangible differences o f history, pedigree, alumni support , 
prestige, reputation , an d futur e jo b opportunitie s wer e perhap s eve n 
greater. In short , Virginia failed t o demonstrate an "exceedingly persuasiv e 
justification" for the exclusion of qualified women from the "premier train -
ing of the kind VMI affords. " 

Images of Gender in the VMI Litigation 

The outcome of United  States v. Virginia represents some progress, since 
the Supreme Court expressed appropriate skepticism of gender separatism. 
Yet woven throughout the lower court opinions in the case, and even in the 
Supreme Court's opinion, are conventional assumptions about gender an d 
traditional ways of thinking about gender questions that are representative 
of why gender separatism persists . 

Images of Women 

The decisional record of the lower courts in the VMI litigation is rife with 
gender stereotypes. In the initial district court decision, Judge Jackson Kiser 
rushed t o embrac e som e o f th e starkes t stereotype s abou t th e biologica l 
basis for gende r differences . I n his findings o f fact, Kiser created a  heading 
entitled "Gender-Based Physiologica l Differences," under which he first re -
marked tha t "West Point ['s Office o f Institutional Research ] ha s identifie d 
more than 12 0 physiological differences betwee n men and women" that are 
"very real differences, no t stereotypes." 41 He specified som e of these physi-
ological differences : mos t wome n ar e generally slower , fatter (whic h "im -
poses a  burde n o n som e kind s o f physica l performance") , an d weake r 
("only 80% as strong a s males") tha n mos t men . He accepted a s evidence 
and reported as fact that female athletes were injured mor e frequently tha n 
male athletes, could perform fewe r sit-up s and push-ups , and were gener -
ally outperformed b y men "on al l of the common physica l aptitude tests. " 
Paramilitary training obviousl y would b e dangerous fo r women' s delicat e 
constitutions, and they couldn't handle it . 

In th e nex t sectio n o f factua l findings , "Gender-Base d Developmenta l 
Differences," the district court accepted the testimony of educators and aca-
demics that "females an d males characteristically learn differently": "Male s 
tend t o nee d a n atmospher e o f adversativenes s o r ritua l comba t i n whic h 
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the teache r i s a  disciplinaria n an d a  worthy competitor . Female s ten d t o 
thrive in a cooperative atmosphere in which the teacher is emotionally con-
nected wit h th e students. " The cour t foun d tha t wome n hav e "distinctiv e 
psychological an d sociologica l needs " an d tha t thos e need s represente d 
"real differences, no t stereotypes." 42 

These factual findings  related directly to the court's holding that because 
most wome n coul d no t measur e u p t o men' s standard s o f performance , 
VMI was justified i n excludin g al l women fro m it s school. "Even i f the fe -
male could physically and psychologically undergo the rigors of the life of a 
male cadet," Kiser wrote, "her introduction t o the process would change it . 
Thus, th e ver y experienc e sh e sough t woul d n o longe r b e available." 43 

Women, in hi s view, were fundamentally differen t fro m me n i n ways tha t 
would inevitabl y infec t th e educationa l program . Th e institutio n shoul d 
not be required to admit women because it would have to bend to their dif-
ferences: "the distinctive ends of the system would be thwarted, if VMI were 
forced t o admi t female s an d t o mak e change s necessar y t o accommodat e 
their need s and interests. " In initially upholding Riser' s findings,  th e cour t 
of appeals flatly stated, "Men and women ar e different, an d our knowledg e 
about the differences, physiological and psychological, is becoming increas-
ingly more sophisticated. " 

Three years later, in upholding the proposed VWTL plan as "comparable" 
to VMI, Kiser ruled tha t th e physical and pedagogica l difference s betwee n 
VMI an d VWIL were justified b y "real differences betwee n th e sexes. " Ap-
proving the VWIL plan, a divided Fourth Circui t exhibited concerns abou t 
the feasibility o f "adapting the adversative methodology to women, setting 
woman agains t woman wit h th e intende d purpos e o f breaking individua l 
spirit and instilling values."44 

Images of Men 

Less obvious in the court opinions were the stereotypes about men. One 
stereotype implici t i n th e tria l cour t opinio n upholdin g th e exclusio n o f 
women fro m VMI , the appellate cour t opinio n approvin g the tria l court' s 
"homogeneity of gender" rationale, and the later appellate opinion approv -
ing the VWIL remedial plan was the assumption tha t the all-male compo -
sition o f VMI was essential not only to the character o f the institution bu t 
also to the character development o f the male students. The federal distric t 
court foun d tha t on e o f the benefit s o f single-se x educatio n fo r me n wa s 
that they would be "able to focus exclusivel y on the work at hand, withou t 
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the introduction o f any sexual tension."45 This represents a  particular con -
struct of masculinity. It first assume s an all-heterosexual studen t body. Be-
yond that , an essentia l ingredien t o f a  good "citizen-solider" was the boys' 
club mentality indoctrinated into all the cadets. Men were being shaped and 
defined i n large part by the exclusion of women. 

In 1839 , when VMI opened it s doors, women coul d no t ente r the mili -
tary—"men alon e wer e fi t fo r militar y an d leadershi p roles." 46 I t wa s a 
model o f masculinity tha t ha s no t change d muc h i n ove r a  century and a 
half. In the 1990 s this microcosm of the country was still raising its boys to 
be soldiers. Even though onl y 1 5 percent o f VMI's graduates enter militar y 
life, the harsh boot-camp condition s were considered a n elementa l par t o f 
the education . When th e federa l distric t cour t hear d th e testimon y o f ex -
perts that men benefited fro m adversativ e training while women neede d a 
more supportive , nurturing education , it accepted these truisms with littl e 
reflection. 

VMFs unique "adversative" approach was considered character-buildin g 
for men . 

He is told where to stack his underwear and where to put his razor. He must 
submit to an array of theatrical abuses from upperclassmen ; he can, for ex-
ample, be stopped a t any time and made to recite a passage from th e "Rat 
Bible" (a compendium of sundry statistics having to do with things like . . . 
athletic teams); he might be asked what's for dinner (rats must memorize the 
day's menu); he might be ordered to drop and do 20 push-ups.47 

Carefully selecte d professiona l educator s wer e willing t o testify—an d th e 
district court was more than willing to accept—that comradeship and viril-
ity could be created throug h bruta l an d punitiv e physica l conditions . One 
of those experts testified tha t "the VMI model is based on the premise tha t 
young me n com e wit h [an ] inflate d sens e o f self-efficac y tha t mus t [be ] 
knocked down and rebuilt."48 It was a system that few female but most male 
applicants could be expected to tolerate. Just as "shy, self-distrustful youn g 
women" could not withstand the "rigors" of adversative training, it was in-
conceivable tha t a  man migh t be tender an d loving , one who would blos -
som in a nurturing environment; that would be abnormal . 

According to the value system inculcated a t VMI, caring and nurturan t 
behavior from me n was a necessary evil—part o f the system, but a  banefu l 
part nonetheless . The "dyke" system, whereby first-year  "rats " were men -
tored by seniors, was an attempt to reintroduce som e human concer n int o 
a syste m intentionall y strippe d o f warmth , compassion , an d nurturance . 
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But consider the etymology: when upperclassmen performed thi s function , 
they were called by a pejorative nam e typically used t o refe r t o masculin e 
lesbian women. 49 Th e clea r messag e i s th e devaluatio n o f me n wh o d o 
women's work. 

As this condense d litan y o f gende r demonstrates , a  number o f federa l 
judges, at varying levels , were quick to mov e from obviou s biologica l dif -
ferences t o accepte d socio-mora l stereotypes . Decisions a t differen t junc -
tures—initial approva l o f the male-only admission s policy ; later approva l 
of the "substantively comparable" VWIL plan—equated sociological stereo-
types with biologica l differences . Th e lower federa l court s expressly relied 
on gross sexual stereotypes, based on some modest evidence of physiologi-
cal differences. Even the psychological and sociological differences betwee n 
men an d women were seen through a  lens of biology. The trial and appel -
late courts were ready to accept that unchangeable biological and sociolog -
ical sex differences exis t and to allow those differences t o have profound po -
litical consequences. 

The variou s judge s wh o rule d o n th e VMI litigatio n wer e no t unani -
mous i n committin g th e biologica l fallacy . Judg e J . Dickson Phillips , Jr. , 
dissenting from th e Fourth Circuit' s approva l o f the VWIL remedial plan , 
was willin g t o acknowledg e th e erro r o f consistentl y equatin g previou s 
elections o f a  sexis t societ y with biologica l necessity : "No consciou s gov -
ernmental choic e between alternative s .  .. dictate d th e origina l men-onl y 
policy; i t simpl y reflected th e unquestione d genera l understandin g o f th e 
time abou t th e distinctivel y differen t role s i n societ y o f me n an d 
women."50 But the theme o f equating gender roles and biology is a persis-
tent one . It resonates in Justice Antonin Scalia' s dissent fro m th e Suprem e 
Court's majorit y opinion . Althoug h onl y a  singl e voice , Scali a wrot e a n 
opinion almos t a s lengthy a s the majority's , i n whic h h e waxe s nostalgi c 
over "manly" virtues an d regret s thei r disappearance . He quote s a t lengt h 
from The  Code of a Gentleman, a  booklet tha t the VMI "rats" are expecte d 
to keep with them a t al l times: 

Without a strict observance of the fundamental Cod e of Honor, no man, no 
matter how "polished," can be considered a gentleman. The honor of a gen-
tleman demands the inviolability of his word, and the incorruptibility of his 
principles. He is the descendant of the knight, the crusader; he is the defender 
of the defenseless and the champion of justice . .. or he is not a Gentleman. 
A Gentleman .  . . does not discus s his family affair s i n public or with ac-
quaintances. Does not speak more than casually about his girl friend. Does 
not go to a lady's house if he is affected by alcohol. He is temperate in the use 
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of alcohol. Does not lose his temper; nor exhibit anger, fear, hate, embarrass-
ment, ardor or hilarity in public. Does not hail a lady from a club window. A 
gentleman never discusses the merits or demerits of a lady. Does not mention 
names exactly as he avoids the mention of what things cost. Does not borrow 
money from a friend, except in dire need. Money borrowed is a debt of honor, 
and must be repaid as promptly as possible. Debts incurred by a deceased 
parent, brother, sister or grown child are assumed by honorable men as a debt 
of honor. Does not display his wealth, money or possessions. Does not put his 
manners on and off, whether in the club or in a ballroom. He treats people 
with courtesy , no matter what their socia l position ma y be. Does not slap 
strangers on the back nor so much as lay a finger on a lady. Does not "lick the 
boots of those above" nor "kick the face of those below him on the social lad-
der." Does not take advantage of another's helplessness or ignorance and as-
sumes that no gentleman will take advantage of him. A Gentleman respects 
the reserves of others, but demands that others respect those which are his. A 
Gentleman can become what he wills to be.51 

Scalia's analysis did not g o further tha n simpl y quoting the military scrip-
ture. The premise o f th e goo d ol d day s i s entirely unquestioned , a s is the 
seeming inconsistency between the qualities of "gentlemen" and the adver -
sative training methods used to construct them . 

Separate but Equa l 

The Supreme Court in United  States v. Virginia did not state that single-
sex programs were categorically unconstitutional. For the Court, it was not 
a question of "separate but equal" because VMI and VWIL were so patently 
unequal. Yet even i n a  majority opinio n architecte d b y Ruth Bade r Gins -
burg, formerl y th e directo r o f th e ACL U Women' s Right s Project , ther e 
lingers a soft theme of gender separatism . 

While attempting to eradicate stereotyping , the majority wa s willing to 
accept the idea of important natura l differences betwee n the sexes, observ-
ing that "'[i]nherent differences ' betwee n me n an d women, we have com e 
to appreciate , remain caus e for celebration , but no t fo r denigratio n o f th e 
members of either sex or for artificial constraints on an individual's oppor -
tunity." While the Court explicitl y addressed overgeneralization s abou t fe -
males in one portion o f the opinion ("estimate s o f what i s appropriate fo r 
most women, no longer justify denyin g opportunity to women whose tal -
ent an d capacit y place them outsid e th e averag e description") , in anothe r 
portion i t indulged in stereotypic presuppositions: "It may be assumed, for 
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purposes o f thi s decision , that mos t wome n woul d no t choos e VMI's ad -
versative method." 52 

Second, the Supreme Court's VMI opinion was guilty of a serious omis-
sion. Conspicuously absen t was any reference t o Brown  v . Board of Educa-
tion. Petitioner's brief to the Supreme Court raise d the Brown issue , not a s 
one of the specific issue s preserved fo r review , but a s representative o f th e 
law in the area of segregated education: "Although single-sex education may 
not necessaril y send a  stigmatizing message that render s i t inherently un -
equal,' cf. Brown v. Board of Education,... th e exclusion of women from VMI 
does sen d a  powerful , harmfu l message." 53 Nowhere i n th e twenty-three -
page VM I opinio n i s Brown  eve n mentione d a s relevan t precedent . Th e 
Court neve r contemplate s th e possibilit y that , i n th e are a o f gende r rela -
tions, separate, by its very nature, might never be equal. 

In Browny in the context o f race, the Court flatl y stated tha t "[s]eparat e 
educational facilitie s ar e inherentl y unequal." 54 Th e Brown  Cour t recog -
nized that the equal protection inquir y regarding racia l separatism shoul d 
not turn on comparisons of the "tangible factors" of educational "buildings, 
curricula, qualifications an d salaries of teachers," but on the symbolic mes-
sage sen t b y the "segregation itself" : "To separat e [grad e schoo l an d hig h 
school children] from others of similar age and qualifications solely because 
of their race generates a feeling o f inferiority a s to their status in the com -
munity that may affect thei r hearts and minds in a  way unlikely ever to be 
undone."55 In United States v. Virginia  the Court was unwilling even to men-
tion th e possibility that gende r separatis m migh t sen d simila r messages of 
inferiority. I n Brown  th e Cour t assume d equalit y o f facilitie s an d teste d 
whether separatio n o f th e race s wa s just ; i n United  States  v . Virginia  th e 
Court ignore d th e issu e o f separatio n o f th e sexe s and teste d whethe r in -
equality in the provision of resources was just. 

We can surmise the reasons for Browns omissio n from the VMI opinion. 
The modern Cour t does not rely on Brown even in the racial desegregation 
cases; it s rea l vitalit y i s almos t purel y symbolic . To transfer i t t o anothe r 
context would have required a  certain revitalizing , and there were certainly 
not five votes for that project. Perhaps the Court also wanted to preserve the 
possibility o f publicl y funde d all-femal e mat h o r scienc e classe s or inner -
city male academies. In a  footnote, the VMI Cour t explicitl y left ope n thi s 
possibility that gender-exclusivity might provide a  unique educational op -
portunity, and henc e educational diversity : "Several amici have urged tha t 
diversity in educational opportunitie s i s an altogether appropriat e govern -
mental pursui t an d tha t single-se x school s ca n contribut e importantl y t o 
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such diversity. Indeed, it is the mission of some single-sex schools 'to dissi-
pate, rather tha n perpetuate , traditiona l gende r classifications.' . .  . We d o 
not questio n th e State' s prerogative evenhandedl y t o suppor t divers e edu -
cational opportunities." 56 Certainl y th e Fourteent h Amendmen t doe s no t 
apply to privat e single-gende r hig h school s an d colleges . And a n "exceed -
ingly pervasive justification" may well exist to support public single-sex ed-
ucation o r classes in a  localized way , with a  highly contextualized inquiry , 
showing a n empiricall y demonstrabl e nee d an d specifi c benefit s flowing 
from th e program.57 Bu t the Court' s reluctanc e eve n to mention Brown  i s 
troubling. 

In no t explicitl y recognizing the stigm a associate d with th e very fact o f 
sex segregation, the Court tacitly condones gender separatism. VMI's prac-
tices wer e no t unacceptabl e becaus e sex-segregate d institution s sen d th e 
wrong message ; VMI wa s i n erro r becaus e i t blatantl y underfunde d th e 
women's program. This raises the question t o what exten t recognition o f a 
gender dichotomy necessarily means a hierarchy: can there be a separation 
of the sexes without hierarchy? Given the history of gender relations—sinc e 
exclusivity in both the public and private spheres for so many years implied 
a hierarch y o f wh o wa s worthy t o participat e publicly—th e presumptio n 
should probabl y be that th e dichotomy implie s a  hierarchy. But the Cour t 
seems willing to indulge in the opposite assumption: separation of the sexes 
is fine, as long as the facilities provided are substantially equal . 

Perhaps the Court's neglect of Brown has something to do with the con-
stitutional framewor k fo r equa l protectio n analysis : the differen t level s o f 
scrutiny applied to race and gender cases. Race cases are deserving of stric t 
scrutiny because the history of racism has been one of invidious or malev -
olent treatment , whil e gende r case s receiv e intermediat e scrutin y becaus e 
the history of sexism has been one of "benevolently" paternalistic decisions. 
The Fourth Circuit had expressly disavowed that this was a case to which the 
"separate bu t equal " principle woul d eve n apply , since male s an d female s 
were relevantl y different , rathe r tha n similarl y situated : "Whe n ther e i s a 
difference betwee n two classes of persons, then separate and different facil -
ities for each class may satisfy equa l protection i f the difference i n facilitie s 
is sufficiently relate d to the nature of the difference betwee n the classes. In 
this case , we d o no t espous e a  'separate-but-equal' tes t an d neve r discus s 
cseparate-but-equal facilities.'" 58 Instead, the Fourth Circuit , and ultimatel y 
the Suprem e Court , teste d whethe r VM I an d VWI L wer e "substantivel y 
comparable facilities. " The truth is , there probably i s not a  majority o f th e 
Court that believes that sex-segregated schools are inherently unequal. They 
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apparently do not contemplate that the rationale in Brown extend s to gen-
der much a t all, let alone with the same force . 

Or perhaps the explanation lies in the opposite direction. Maybe gender 
differences ar e so sacred an d pervasive , so structural t o the family , to eco -
nomics and politics—even more so than racia l differences—that i t is more 
threatening t o the Cour t eve n to conside r pronouncement s abou t separa -
tion of the sexes. This may parallel the reasoning why certain basic necessi-
ties of life, such a s food, shelter , and peace , are not guarantee d b y or eve n 
mentioned i n the Constitution—and no t because we think they are unim -
portant. O n th e contrary , perhap s the y ar e to o important . I n bot h in -
stances—the Suprem e Cour t leavin g untouched th e issu e of gende r sepa -
ratism and the Constitution not providing for basic needs—there are unex-
pressed assumption s abou t wha t i s appropriat e fo r a  governmen t t o do . 
Lucinda Finle y explain s tha t th e conventiona l assumption s abou t gende r 
differences se t the standard for constitutiona l models of equality : 

The idea of separating men and women in certain realms, and of some things 
being more appropriate for one sex than for the other, just does not strike 
most people as odd, or repugnant to ideals of equality, as does the notion of 
forced racia l separation. When it comes to sex, the notion often seem s ap-
propriate, resonating with deeply entrenched cultural notions about the bio-
logically based dissimilarity of men and women, and the inevitable alterity of 
masculinity and femininity.59 

At this juncture, the Court is not going to enter the business of dismantlin g 
the walls separating the sexes. Maybe we simply aren't ready for the gende r 
equivalent of Brown. 

What does it mean to say that the Court was unwilling to touch the gen-
der separatism lurking just beneath the surface of the issues in VMI? In the 
context of the VMI litigation, it could mean something as innocuous as the 
absence of a fully briefed issue or as admirable as constitutional restraint in 
avoiding decisions on unnecessary issues. The plaintiff's litigatio n strateg y 
was, after all,  to prove convincingly that VMI and VWIL were unequal. But 
Scalia's dissent , deplorin g th e majority' s abandonmen t o f The  Code  of  a 
Gentleman, spoke volumes about what was really at issue. The separation of 
the sexes is at the heart of masculinity. It was an issue that was too deep and 
too important for the VMI majority even to mention . 

In a case that ran parallel to the VMI litigation—Shannon Faulkner' s at -
tempt to gain entry to South Carolina's all-male Citadel—the theme of lost 
masculinity is mentioned explicitly , again in a dissent. Judge Clyde Hamil-
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ton, dissenting from the Fourth Circuit' s approval of a preliminary injunc -
tion orderin g Faulkner' s admission , lamented tha t "th e majorit y emascu -
lates a venerable institution by jettisoning 15 0 years of impeccable tradition 
and distinguished service." 60 The preservation o f traditional forms o f mas-
culinity is one of the last bastions o f sexism. But i t is a huge reservoir , and 
one that is largely untouched by judicial decisions. 

The Defense Litigation Strategy of VMI 

Virginia and VMI's defense of one of the only two publicly supported all-
male schools in the country consisted of, on the surface, the simple strategy 
of resisting change and preserving tradition. The roots of that tradition date 
back t o a n epi c confrontation . Valori e Vojdik , lea d counse l fo r Shanno n 
Faulkner an d Nanc y Mellett e i n thei r lawsui t t o gai n admissio n t o th e 
Citadel, explains that 

Because the VMI litigation was marked by the absence of any woman who 
sought admission, the courts were able to frame the constitutional conflict as 
a battle between Virginia and VMI, on the one hand, and the United States, 
on the other. Recalling that the parties "first confronted eac h other" on "the 
battlefield at New Market, Virginia," the district court envisioned the lawsuit 
as a continuation of the Civil War involving another "life-and-death" battle 
over the existence of VMI.61 

On a  deeper leve l VMI was , quite simply , al l about gende r separatism : 
preserving VMF s exclusiv e all-mal e admission s policy . VM I professed , 
though, that its purpose was not to exclude women, but to provide "single-
sex" education, which, VMI implied, would ultimately benefit al l Virginia's 
sons and daughter s with "system-wide diversity." 62 VMI stressed the peda -
gogical value of sex-separatism, citing expert testimony regarding the ben-
efits of single-sex education at the college level. "Single-sex education," VMI 
argued solemnly, "in fact helps to combat gender stereotypes by encourag-
ing students to pursue careers once associated primarily with the opposit e 
sex."63 The federa l distric t cour t accepte d VMI' s exper t testimon y o n th e 
benefits o f single-sex education, and foun d a s a matter o f fac t tha t "[o]n e 
empirical stud y i n evidence , not questione d b y an y expert , demonstrate s 
that single-sex colleges provide better educational experiences than coedu -
cational institutions."64 The Fourth Circui t was willing to extrapolate from 
this finding that "single-gender education at the college level is beneficial t o 
both sexes  is a fact established in this case."65 
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But the research on which VMI's experts relied, and that the federal tria l 
and appellate courts cited approvingly, was not, as the courts supposed, ap-
plicable to the experiences of both male s and females . Almost al l the stud -
ies were conducted at women's colleges and secondary schools, since few all-
male schools exist . Many of these studies are of questionable extensibility : 
the evidenc e o f beneficia l effect s fro m single-se x educationa l experience s 
are principally studies of "women who graduated from the Seven Sister col-
leges. They are studies tha t dat e back fro m th e 1940' s through th e 1960's . 
. . . The fact of the matter is that most of these women came from privilege d 
backgrounds, had tremendous resources, and they were going to succeed no 
matter wher e the y went . Yet, these studie s di d no t contro l fo r socio-eco -
nomic status."66 The lower courts' acceptance of the antiquated studies from 
a limited and unrepresentative sample of schools illustrates the very human 
tendency to confuse correlatio n with causation . 

The Fourt h Circui t di d rel y o n researc h conducte d b y Dr . Alexande r 
Astin i n a  197 7 book, Four  Critical Years: Effects of College on Beliefs, Atti-
tudes and Knowledge, showing benefits to both sexes from single-sex school-
ing. Astin, however, testified o n behalf of the United States in the VMI liti-
gation and for Shanno n Faulkne r in the Citadel case, based on his updated 
1993 research, What Matters  in  College7. Four Critical Years Revisited, that i t 
was "not single sex status per se that yielded the positive effects observed fo r 
single sex colleges for men," 67 since the advantage s remaine d afte r th e all -
male schools he studied admitted women . 

One well-respected study of sixty nonparochial private high schools (di-
vided equall y among boys' , girls', and coeducationa l schools ) showe d tha t 
teachers i n al l the setting s initiate d mos t o f th e sexis t incidents : teachin g 
students to sexually stereotype, actively devaluing females , and promotin g 
male gender domination. According to the researchers, the number o f sex-
ist incidents in the different type s of schools were "roughly equal," but took 
different forms . In coeducational schools , sexism appeared more as gender 
domination an d activ e discriminatio n agains t females . Mor e commo n i n 
the single-se x school s tha n th e coeducationa l school s wer e tw o differen t 
forms o f sexism : "gender reinforcement—th e perpetuatio n o f gender-dif -
ferentiated 'social definitions' (conventional behaviors or styles typically as-
sociated wit h bein g mal e o r female)"—an d "embedde d discrimination — 
the residual sexism of a gender-stratified society." 68 

Single-sex environments migh t offe r som e educationa l advantages , but 
"[t]he curren t researc h demonstrates tha t the efficacy o f single-sex educa -
tion ma y be sex-specific—limite d t o young women—because i t offer s a n 
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environment fre e fro m female-specifi c form s o f educationa l discrimina -
tion, suc h a s silencing , discouragement , an d male-pee r harassment . Th e 
reasons single-se x educatio n ca n benefi t youn g wome n obviousl y d o no t 
apply to men."69 Indeed, "studies of male secondary schools fail to demon -
strate any positive effects fo r male high school students, and some demon -
strate a negative effect."70 Th e consensus is that in "male single-sex settings 
there is increased incidence of violence and sexism" and, in the words of one 
expert i n th e Citade l case , a  "hypermasculine ethos." 71 Thi s coul d b e a n 
enormous proble m fo r th e "sons o f Virginia" and Sout h Carolina , no t t o 
mention thei r daughters , bu t th e tria l cour t i n th e VM I litigatio n dis -
counted any evidence that did not comport with its theories. 

It is truly curious that the distric t court , in one portion o f the opinion , 
was adamant about the existence and pervasiveness of physical differences , 
psychological differences , an d difference s i n learning styles between male s 
and females , but i n another portio n o f the opinion, was willing to assum e 
blithely that the pedagogical research on the benefits to women from single-
sex education applie d equall y to men. 72 This is evidence of a  relentless in -
sistence on upholding traditional images of masculinity, despite realities to 
the contrary. 

The dubiou s empirica l basi s o f VMFs argument s wen t wel l beyond it s 
claims o f purporte d benefit s fo r single-se x schooling . VMI seize d o n th e 
classic work o f educationa l psychologis t Caro l Gilliga n a s justification fo r 
its all-male admission s policy . Gilligan, the autho r o f In  a  Different Voice: 
Psychological Theory  and  Women's  Development,  conducte d researc h tha t 
showed tha t traditiona l psychologica l theorie s o f huma n development , 
based o n all-mal e stud y populations , gav e undue positiv e weigh t t o typi -
cally masculine ways of evaluating ethical issues, such as abstract thinking , 
rights, formal rationality, autonomy, separation, and detachment, while un-
dervaluing typically feminine ways of thinking about moral problems, such 
as focusin g o n care , attachment , interdependenc e o f relationships , an d 
communication. 

Relying on Gilligan' s work, VMI maintaine d tha t me n an d wome n de -
velop and learn differently an d have different psychologica l needs. The sep-
arate spheres were necessary, VMI contended, because men need adversar -
ial training. Not only would women's presence destroy the all-male atmos-
phere, bu t th e typ e o f educatio n VM I offere d woul d b e al l wron g fo r 
women: women nee d supportiv e education . Integration woul d b e bad fo r 
both sexes , VMI sai d i n it s brief s t o th e Suprem e Court , becaus e "VM I 
would b e forced t o adop t differen t physica l fitness  standard s an d gradin g 
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criteria fo r me n an d women , jus t a s Wes t Poin t ha s done," 73 "th e VM I 
method would be counterproductive for , and have a 'discriminatory impact 
on,' many women students, " and, as the district court found, "the presence 
of women would add 'a new set of stresses on the cadets/"74 

Gilligan and others took the unusual step of filing a "friend o f the court" 
or amicu s brief i n the litigation t o argue that he r researc h was being mis -
construed. In the brief, amici first  explained tha t th e purpose o f Gilligan' s 
research was to point ou t omission s o f classica l psychological theory . He r 
research noted th e sampling problem o f classical theorists: their work was 
conducted with all male subjects . 

In a Different Voice . .. addresse[s] a problem [Gilligan ] observed in her re-
search on psychological development: that women's descriptions of their ex-
periences and responses to experiences did not conform t o descriptions of 
normal "human" emotional and cognitive development reflected in classical 
psychological theor y articulate d b y Freud, Erikson , Piaget , and Kohlberg . 
While these classical theorists concluded there was something wrong with 
women, Gilligan concluded that there was something wrong with psycholog-
ical theory.75 

The amici next told the Supreme Court that VMI's reliance on Gilligan' s 
work wa s misplaced . Sh e wa s no t describin g innat e trait s o f me n an d 
women, nor shoul d her conclusions be used to justify sex-segregate d edu -
cation. In fact , amici suggested tha t "[t]he observations abou t psychologi -
cal development pattern s tha t ar e generally associated with gende r i n In a 
Different Voice  are not based on any premise of inherent differences betwee n 
the sexes, but on the basis of their different opportunitie s and experiences." 
Single-sex schooling , said th e amici , would simpl y instantiat e generaliza -
tions about men's and women's typical behavior. The point i s not the wis-
dom of single-sex education, but the mistaking of observed differences fo r 
inherent differences . 

Why did VMI pursu e thi s litigation strategy ? Why did VMI argu e tha t 
men an d women ar e inherently different? I t almost seems that the empiri -
cally more supportabl e strateg y would hav e bee n t o argu e tha t me n an d 
women ar e different, an d tha t those differences ar e culturally constructed , 
but real nonetheless: that men and women have been made different . 

The answer may be that VMI chose the natural difference s strateg y be-
cause that is a theme that resonates with the Court: that is the way the Court 
understands gender equality . The Supreme Cour t and lower federal court s 
still believe in biological constructions o f race and gender . If the decision s 
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in Rostker, Dothardy and Michael  M. were any indication, the Cour t migh t 
be most receptiv e to arguments abou t the gender-appropriateness fo r cer -
tain jobs based o n biologica l differences . Certainl y i t i s difficult t o make a 
sharp distinction betwee n differen t treatmen t base d o n suppose d physica l 
differences an d different treatmen t based on supposed cultural differences . 
The laws in Craig,  Dothardy and eve n Johnson Controls and the VMI litiga -
tion probabl y were based o n both . Bu t various member s o f th e judiciar y 
seem willing to put their thumbs on the biological side of the scale. 

Second, if VMI had conceded the argument that gender is culturally con-
structed, then it would have implicitly acknowledged the role of the institu-
tion in reconstructing differences. Reconstruction i s a process that needs to 
start somewhere. The argument almost had to be one of innate differences . 
Otherwise, VMI was potentially complicit in the construction of gender dif-
ferences. 

Postscript 

The sequel to the VMI and Citadel litigation was like the aftermath o f any 
battle: contentious , contemptuous , an d creatin g it s ow n casualties . Man y 
alumni encourage d VM I t o retai n it s all-mal e traditio n b y going private . 
The Board of Visitors debated fo r thre e months afte r th e Supreme Court' s 
decision whethe r t o privatize . The seventeen-membe r boar d vote d b y the 
narrowest possibl e margin—nin e t o eight—t o admi t women . On e o f th e 
board members resigned in protest against the vote. 

The other all-male, state-supported school, the Citadel, decided two days 
after the Supreme Court's ruling in United  States v. Virginia to "voluntarily" 
admit women. It admitted four women to the 1996 entering class. Of about 
six hundred cadets , the women cadets constituted two-thirds  ofl  percent  of 
the class. Unlike other institutions that have gone coed, the Citadel lacked a 
critical mass of women entrants . The first  coeducational clas s at the Naval 
Academy had 8 1 women; there were 11 9 at West Point , and 15 7 at the Air 
Force Academy;76 they accounted fo r approximatel y 1 0 percent o f each o f 
the entering classes. The minority status of the women cadets at the Citadel 
was painfully visible. And the welcome they received was reminiscent of the 
welcome given to the Citadel's first woman entrant , Shannon Faulkner . 

Shannon Faulkner attended day classes at the Citadel beginning in Janu-
ary 1994 , and formall y entere d th e Citade l i n Augus t 1995 , after a  cour t 
order requirin g he r admissio n unles s South Carolin a develope d a  paralle l 
program fo r women. By the time Faulkner entered the Citadel, she had re-
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ceived numerous deat h threats , and graffit i ha d been spra y painted o n th e 
side of her home. A special room, with a  video camera and a  panic button , 
was created to protect her; she entered the gates of the Citadel accompanied 
by federal marshals . The local citizenry was angry a t Shannon—fo r bein g 
overweight, for no t having her head shaved , and, worst of all , for being fe-
male. They staged demonstration s an d pickete d a t the gate s of the colleg e 
carrying signs and wearing T-shirts tha t screamed , "Save the Males , Shave 
the Whale" and "1,952 Bulldogs and one Bitch." They affixed bumpe r stick -
ers to their cars: "It's a Girl: 186 pounds, 6 ounces." They showed up on cam-
pus to tell her she was not welcome. 

This scene was reminiscent o f a  199 4 demonstration a t Texas Women's 
University (TWU) a t which female students demonstrated i n protest at the 
Regents' decisio n t o admi t males , wit h sign s readin g "Bette r Dea d tha n 
Coed" and "Raped by the Regents." In a phrase hauntingly similar to those 
used severa l years later by students an d official s a t the Citade l and VMI, a 
TWU studen t sai d a t the time , "We're no t anti-man . We're fo r preservin g 
this university's 91 years of tradition."77 In 199 0 a similar student insurrec -
tion a t Oakland, California's privat e Mills College caused its trustees to re-
verse their decision to admit male students as undergraduates. 

Faulkner becam e il l during Hel l Week from doin g drill s in the 102-de -
gree heat and the n withdrew from th e school afte r les s than a  week, citing 
illness, stress, and isolation. Some of the two thousand male cadets joyously 
celebrated her departure. They danced victory dances and ran in formatio n 
around the quadrangle, gleefully high-fiving, whooping, and chanting "Na-
na na-n a na-n a na-na , hey , hey, goodbye." Twenty-nine mal e cadet s als o 
dropped ou t that semester, amid much less fanfare . 

One year later, in August 1996 , four women entered the Citadel . By Jan-
uary 1997 , only two remained. Jeanie Mentavlos and Kim Messer resigne d 
from the Citadel because of physical abuse and sexual harassment. Mentav-
los and Messer alleged that in addition to general isolation, animosity, and 
hazing, the y wer e kicke d an d pushed , subjecte d t o degradin g language , 
rubbed, kissed, shown pornography, and forced to listen to sexually explicit 
songs. Messer wa s shove d agains t th e wal l with he r rifle , an d ordere d t o 
drink tea until she became ill. A junior cadet ordered Mentavlos to drink al-
coholic beverages i n th e barracks . Messer receive d a  death threat . Upper -
classmen pu t kitche n cleanse r i n thei r mouth s an d poure d nai l polish re -
mover o n thei r shirt s an d se t thei r clothe s o n fire . Three mal e cadet s re -
signed ove r th e incident , a  fourt h wa s dismissed , an d te n other s wer e 
punished with demerits , marching tours, and restrictions to campus. 
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Maybe the hazing was gender-neutral. Less than a month after reports of 
the sexua l harassmen t incident s a t the Citadel, Dateline NBC  broadcast a 
video of the Marine Corps "blood pinning" ceremony. This initiation ritua l 
consists of superior officers pounding newly earned paratrooper wings into 
the chests of young Marines. Decorated veteran and journalist David Hack-
worth defended the institutionalized hazing : 

Until war disappears, warriors such as our extraordinary Marine Recon men 
of the bloodied chests are needed. They're special men. Not stockbrokers, ac-
countants and lawyers. They jump out of perfectly good airplanes, mainly at 
night, dropping behind enemy lines to slit throats and create instant carnage. 
They do brutal stuf f i n training because war is brutal, and they mus t be 
macho to survive.78 

Perhaps listenin g t o Hackworth' s cautions , o r perhap s attendin g t o 
alumni concerns that the end result of VMI litigation would be a dilution of 
military trainin g t o a program o f "VMI Lite, " VMI official s hav e decide d 
that female cadet s will have their heads shaved and—unlike the guidelines 
at the Army, Navy, and Air Force academies—be subjec t to the same physi-
cal trainin g requirement s a s male cadets . As VMI Superintendent Josia h 
Bunting III put it, "It would be demeaning to women to cut them slack." 79 

The post-litigatio n strateg y o f VMI has been a  postur e o f in-your-fac e 
equality: let's see how many women can survive. 

Spectators are appalled tha t adolescen t girl s will be shaved, stripped of 
privacy, and subjected to harsh discipline and humiliating hazing. Military 
sociologist Charles Moskos says, "Unisex physical standards are just a covert 
way to get women out." 80 VMI's strict equalit y position has provoked out -
cries that VMI is just trying to circumvent cour t order , and is still resistan t 
to change. After losin g legally, VMI is still fighting  sociall y to retain its tra-
ditional bastion of masculinity by trying to dissuade women from coming . 
It does seem at the very least disingenuous tha t an educational institutio n 
that convinced itself, and tried to convince the U.S. Supreme Court durin g 
the VMI litigation, that there are profound physica l and psychological dif -
ferences betwee n male s and females no w insists on ignoring al l those dif -
ferences. 

These reactions , however, miss an essential point : we should hav e been 
protesting the barbarism of this educational approach all along. And yet we 
have tacitly accepted thi s treatment o f our adolescent boys . The paramili-
tary educational methods for males were not as unseemly as they now ap-
pear t o be for females . We had accepted th e assumptions o f identifyin g 
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courage with a shaved head and correlating national independence with ab-
solute individual conformity. We were willing to assume that the virtues we 
wanted—democracy, comradeship, and professionalism—could b e created 
through terror-bonding . We were willing to defer t o the institution, rathe r 
than asking of what relevance these behaviors are to the training of soldiers 
in a highly technological era in which war has become immensely less phys-
ical. We were, at bottom, quite complacent about the separation and differ -
ential treatment of the sexes. 

If the sad history ofBrown v.  Board of Education i s a guide, there will be 
flagrant resistance to the requirement of integration. The tragedy is that the 
resistance will probably be condoned. Certainly these things take time. But 
if we not only expect the resistance, but accept it, we risk losing the fight for 
gender equality . And tha t taci t acceptanc e o f toke n complianc e ca n tak e 
many forms : medi a storie s talke d abou t th e Citadel' s admittin g women . 
Four women is barely plural, not even enough to form a  rat line. It is an oc-
casion for celebration, but not complacency. Resistance can also involve ig-
noring th e issues . Th e Citadel' s interi m president , Brigadie r Genera l R . 
Clifton Poole , commente d o n th e hazin g incident s involvin g th e femal e 
cadets: "But this whole thing, the issue wasn't gender . The issue was main-
taining traditions that are important to the school."81 

Looked a t differently , though , i t i s not VMI's o r th e Citadel' s faul t tha t 
there wer e s o fe w applicants . We don' t rais e ou r girl s t o b e soldiers . Th e 
issue VMI brough t t o th e forefron t i s one tha t i s deeply rooted i n Amer -
ican culture : th e differin g treatmen t o f me n an d women . W e ar e begin -
ning t o explod e th e myth s concernin g th e limitation s o n women' s inher -
ent capabilities . Bu t wha t abou t men 7. Think abou t wha t VMI' s trainin g 
program represents , with its spartan barracks living, hazing, and "rat line." 
Adversative trainin g i s wha t w e a s a  cultur e thin k i t take s t o tur n boy s 
into men . 

Boy Scouts and Girl Scouts 
Society's increasing urban complexity, changing demographic patterns, and 
greater female participation i n the labor force has broken down some gen-
der barriers, so that larger societal institutions are less segregated by sex. Hit 
with aging and declining memberships, faced with demographic fact s tha t 
baby-boomer me n ar e reluctant t o join all-mal e groups, 82 and threatene d 
with lawsuits , sex-segregate d voluntar y association s hav e als o begu n t o 
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open thei r door s to women. The Jaycees, the Lions , and the Rotary , which 
formerly had diminutively titled women's auxiliaries like the "Jaycettes, the 
Lionesses, and th e Rotary-Annes," 83 bega n t o admi t wome n i n th e mid -
1980s, on the heels of lawsuits finding that the exclusion of women was dis-
criminatory. 

In 198 4 the Supreme Cour t use d a  state antidiscrimination statute , the 
Minnesota Huma n Right s Act , to hol d tha t th e Jaycee s were essentiall y a 
place o f publi c accommodatio n an d coul d no t exclud e wome n fro m ful l 
membership.84 Three years later the Cour t hel d that th e state had a  "com-
pelling interes t i n eliminatin g discriminatio n agains t women " tha t out -
weighed th e infringemen t o n Rotar y members ' expressiv e associationa l 
rights.85 

But the endangered specie s groups have not rushed to embrace the op-
posite sex . Some members ' reactions to the decision o f Lions Clubs Inter -
national to admit women were less than welcoming. "We don't want them , 
and 98 percent of Lions feel just like I do W e might close down first," said 
Clarence Shastal , president o f a  local Lions Club chapte r i n Illinois. 86 Not 
until 199 5 did the nationa l organizatio n o f the Benevolen t an d Protectiv e 
Order of Elks vote to allow women to join. As one member of the Memphis 
Elks, Loyal Knight Wes Wheelock, said before the Elks vote, "Personally, I'm 
against it I  don't see why we can't stay a brotherhood."87 But in 1997 , de-
spite the grand exalted ruler of the national organization's urging local Elks 
chapters to admit women, most have remained all-male. 88 For example, in 
Hartford, Vermont , seven women wer e sponsored fo r membershi p b y the 
husband of one of the women, but the members of Hartford Lodg e 1541, in 
a secret vote, rejected them . The women ar e still free to come, as they have 
for years, to the Lodge's dinners, picnics, and bingo games, and to volunteer 
their services of cooking, serving drinks, and cleaning up after the events.89 

In a  telephon e cal l t o th e Kansa s Cit y Elk s chapter , th e receptionis t ( a 
woman) seeme d ver y prou d o f thei r chapter' s women' s groups , th e 
"Elkettes" and the "Lady Does." The Loyal Order of Moose, with close to two 
million members, and the Shriners, with over half a million members, have 
resisted the admission of women. 

Self-segregation i s part of our daily patterns of social intercourse. People 
feel more comfortable around others who are like them in various ways: sex, 
race, religion, and culture . In privat e groupings , o f course , we stil l divid e 
into traditional, Flintstones-like patterns: while Fred and Barney head off to 
the Water Buffalos Lodge , Betty and Wilma chat across the fence about do-
mestic chores and put Bronto burgers on the table. 

.....

.....
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The last decade has been a  time of transition fo r associationa l law, with 
legal challenge s t o exclusionar y practice s a t socia l organization s rangin g 
from th e Boy Scouts to eating clubs to fraternities. While legal decisions in 
the lat e 1980 s an d earl y 1990 s move d somewha t towar d encouragin g 
mixed-sex groups , the law generally approves exclusiv e associations base d 
on sex , as long as those groupings eithe r hav e a particular expressiv e pur -
pose or can be characterized as private. 

The Supreme Court has recognized a right to freedom o f association fo r 
intimate or expressive purposes. The family, for example, is protected as an 
intimate associational group. Organizations that have as their express polit-
ical purpose the advancement o f some gender-based goals , such as a men's 
rights group o r a  women's consciousness-raising group , could presumabl y 
exclude the opposite sex, because admitting outsiders would impair the po-
litical purpose s o f thos e particula r groups. 90 Club s lik e the Jaycee s or th e 
Rotary, which are large civic and service organizations that encourage non -
member participatio n i n activitie s an d tak e no politica l positions , canno t 
discriminate on the basis of race or sex. 

As long a s th e organizatio n i s no t on e create d principall y fo r expres -
sive purposes, the Suprem e Cour t ha s lef t i t t o th e state s t o regulate . Bu t 
state publi c accommodation s law s ma y b e interprete d no t t o reac h th e 
provision o f service s o r group s meetin g i n differen t members ' homes , 
which i s wh y th e Bo y Scout s o f America—wit h ove r 5. 3 millio n yout h 
and adul t member s nationwide—hav e successfull y exclude d girl s (an d 
atheists) fro m membershi p an d prevente d wome n fro m becomin g scout -
masters.91 

The gender divide is deep and firmly entrenched in our cultural heritage. 
In addition to the 5 million Boy Scouts, there are presently 3.4 million Gir l 
Scouts. The nation' s seve n thousan d fraternitie s an d sororitie s boas t nin e 
million active members. These numbers do not begin to include the tens of 
millions of alumni o f single-sex clubs. The cultural heritage becomes par t 
of th e lega l landscape . As just on e example , when Congres s wa s craftin g 
Title IX of the Education Amendments of 1972, which prohibits gender dis-
crimination i n educational institutions that receive federal funds , it specif-
ically exempted fraternities , sororities , and youth servic e groups ou t o f re-
spect for tradition. Senator Birch Bayh, sponsor of the amendment, argued 
in favor o f the exception: "Fraternities and sororitie s have been a  tradition 
in the country for over 200 years. Greek organizations, much like the single-
sex college , mus t no t b e destroye d i n a  misdirecte d effor t t o appl y Titl e 
IX."92 
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In defense of sex segregation in voluntary associations, First Amendment 
afficionados would point out that the right to associate must mean the right 
to congregate in ways that do not meet with government approval : it mus t 
include the right to exclude. Legally, the Ku Klux Klan can meet without the 
presence of blacks or Jews, and a women's encounter group can meet with-
out th e presence o f men . The la w allows racial , sexual, and cultura l sepa -
ratism in the choice of people with whom we affiliate privately . Of course , 
if the group takes on public characteristics or uses public facilities, it maybe 
legally required to integrate. Only when that public layer is added does the 
law recognize that associational interests run into equality interests. 

Perhaps thos e equalit y concern s ar e somethin g w e shoul d thin k mor e 
about in our "private" choice of associations, whether those groupings are a 
lunch bunch, a book club, or a professional association . They are voluntary 
associations fo r peopl e who are in them; they are involuntary association s 
for people who are excluded from them . 

The symbolic message sent by the sex separation promotes an orthodoxy 
of beliefs . Sex-segregate d organization s seduc e peopl e int o thinkin g tha t 
separation o f th e sexe s i s appropriate , eve n good , an d perhap s necessary . 
But tha t separatis m doe s no t en d wit h childhood . Th e parent s o f today' s 
Girl Scout will be the parents of tomorrow's plaintiff i n a sex discrimination 
suit alleging exclusionary employment practices . 

Controlling Cross-Dressing 

Legal precedent s regardin g dres s code s tha t regulat e identit y an d gende r 
formation concretiz e th e separatio n o f th e sexes . Employers an d school s 
maintain differen t standard s of appearance for me n an d women, boys and 
girls, and lega l protest s agains t thes e genderin g practice s ar e ofte n futile . 
Courts generall y allo w employer s an d educationa l institution s t o enforc e 
dress and groomin g code s that requir e employee s an d school s to sacrific e 
their personal preferences and conform to conventional norms of male and 
female appearance . 

Courts suppor t employers ' decision s t o maintai n rigi d separatio n be -
tween skirts and pants. Employers may fire women who wear pantsuits, and 
they can require men to wear ties while exempting women from th e regula-
tion.93 Wome n hav e bee n discharge d fro m employmen t fo r no t wearin g 
makeup and for wearing too much of it.94 Men have not been hired or have 
been terminated fo r havin g long hair an d donnin g facia l jewelry.95 Court s 
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even have local rules about appropriate courtroom attire . A 1994 survey of 
the rule s in federa l distric t court s i n Oklahom a reveale d dres s regulation s 
that explicitl y prohibi t wome n from  wearin g pantsuit s an d expressl y re -
quire male lawyers and court personnel to wear coats and ties. In the words 
of the survey's author, the court's own dress code "purposefully requir[es ] 
women personnel to feminize thei r professional appearance." 96 

The Equal Employment Opportunity Commission originally weighed in 
on th e side of male employees who challenge d hai r length regulation s fo r 
men. Th e federa l appellat e courts , however, unanimousl y supporte d em -
ployers' rights to require male employees to have short hai r while permit -
ting female employees to have long hair. The courts held that different stan -
dards o f dres s and differen t hai r length regulation s fo r male s and female s 
was not discrimination o n the basis of sex, because it was simply requiring 
employees "to conform t o community standards in their dress and appear -
ance."97 While court s invalidat e hirin g policie s tha t respon d explicitl y t o 
customer preferences for one sex over the other (such as passengers' prefer-
ences fo r femal e fligh t attendants) , the y generall y uphol d employers ' 
grooming and attire requirements that keep employees within the confine s 
of thei r assigne d gende r roles , base d o n "commonl y accepte d socia l 
norms."98 

The generall y accepte d justificatio n fo r allowin g sex-differentiate d 
grooming standard s i s tha t employer s hav e legitimat e imag e concerns — 
which may be couched as professionalism, competence, appropriateness, or 
good taste—al l of which ar e shorthand fo r preservin g the gendered statu s 
quo. Not surprisingly, then, employers impose and courts support stronge r 
prohibitions agains t men' s wearin g earrings , lon g hair , an d skirt s tha n 
against women's wearing pants.99 One commentator summarize d he r sur -
vey of dress cases by saying, "Female employees have been more successfu l 
in their challenges of employer dress codes and other appearance standard s 
than thei r male counterparts."100 Again, it seems easier to cross the gende r 
divide in one direction than the other . 

Parents usually dress children in clothes that convey the child's gender. Of 
course, these clothing and dressing practices persist into adulthood, some-
times amplified b y school dress codes that require girls to wear dresses and 
boys to wear pants . Many school district s acros s the country enforce bot h 
dress codes and hair length regulations, and these grooming restrictions are 
routinely upheld by courts. At the elementary and secondary levels, schools 
can ban clothin g that i s indecent (althoug h idea s of decency have change d 
markedly i n twent y o r thirt y years ) o r tha t display s gan g affiliation , bu t 
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schools often reac h beyond danger and decency to ban clothes that are dis-
tracting or inappropriate. For instance, in 199 6 middle schools in both Seat-
tle and Sal t Lake City adopted "no dress" codes for boys, sending boys who 
wore skirts to school home to change their clothes. One boy chose to wear a 
skirt a s par t o f hi s "gothic" dress style , which include d wearin g al l blac k 
clothing; the other two boys wore skirts "because they liked them," not with 
a purpose to violate school rules.101 When supporters of the boy in Salt Lake 
City gathered to protest rules that gave females, but not males, the choice of 
wearing skirt s o r pants , the junio r hig h schoo l principa l said , "I jus t tol d 
them i t wasn't acceptable in society for men to wear skirts."102 

These school clothing regulations, which impose conventional standard s 
of gender decorum, usually withstand legal challenges. As just one example, 
the Texas Supreme Court in 199 5 rejected a n equal protection challeng e to 
the school district's policy that boys could not wear hair past their collars or 
dangling earrings. 103 The majorit y accepte d th e authority , discipline , an d 
hygiene rationales offered b y the school district. The dissenting justice rec-
ognized the implicit gende r messages , noting that girl s with long hair als o 
attended gym and biology classes and yet, according to the district, did no t 
present the same health and safety hazards as boys with long hair. 

In 1991 , when Jimmy Hines was a fourth-grader i n Fulton County, Indi-
ana, he began to wear a single gold stud earring to school. Although the el-
ementary schoo l ha d n o writte n dres s code , th e junio r an d senio r hig h 
schools locate d i n th e sam e buildin g ha d a  rul e prohibitin g male s fro m 
wearing earrings. The school superintendent sen t Jimmy's parents a  letter, 
stating tha t thei r son' s earrin g wa s i n violatio n o f schoo l policy . Whe n 
Jimmy persisted in wearing the earring, the school's board of trustees then 
passed a  dress code for th e elementary schoo l tha t prohibite d jewelr y an d 
clothes "not consisten t with communit y standards. " Following his suspen -
sion fo r continuin g t o wea r th e earring , Jimmy' s parent s sue d th e schoo l 
district, arguing tha t th e earrin g ban fo r male s onl y had n o rationa l rela -
tionship to the educational mission of the school. The Indiana Court of Ap-
peals rule d tha t th e earrin g ba n wa s no t gende r discrimination , an d ac -
cepted th e Caston Schoo l Corporation' s argumen t tha t "the policy create s 
discipline, a sense of pride, and positive attitudes among student s becaus e 
it discourages rebellion agains t local community standards of dress, under 
which earrings are considered female attire."104 

In Harper v. Edgewood Board ojEducation^ a brother and sister were pro-
hibited fro m attendin g thei r hig h schoo l prom becaus e they came dresse d 
in the clothing of the opposite sex: Florence wore a tuxedo and Warren wore 
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a dress, stockings, heels, and earrings. 105 The federal distric t cour t rejecte d 
the plaintiffs ' Firs t Amendmen t an d equa l protectio n challenge s t o th e 
school's policy , holding tha t "th e schoo l dres s cod e doe s no t differentiat e 
based o n sex . The dres s cod e require s al l student s t o dres s i n conformit y 
with the accepted standards of the community." Of course the extreme fea r 
is that school s will defer t o community standard s tha t sa y girls don't nee d 
to know math o r dissec t frogs . The more modes t an d realisti c outcome o f 
the deference to community norms demonstrated in these cases is that gen-
der changes in egalitarian direction s will be slow, dragged by the inertia o f 
the communities with the greatest resistance to social change. 

Attire is a strong form o f personal expression, and clothing regulates be-
haviors as well as appearances. What is lost with gender-coded dress and ap-
pearance regulation s i s mor e tha n expressiv e potential . Dres s code s ma y 
have some very practical effects: girls and female teachers have less mobility 
on playgrounds if they are forced to wear dresses; when males are forced t o 
wear jackets and ties, the formality of the dress may create some distance in 
interpersonal relations . Patriarchy has its couturiers: the rules of dress rein-
scribe the cultural norms of gender. Women's appearance can be feminize d 
and men' s appearanc e masculinize d t o compor t wit h prevailin g socia l 
norms that reflec t stereotype s of gender, and may be accompanied by gen-
der-specific behavior . Th e law s relatin g t o gendere d dressin g d o no t jus t 
squelch expression , bu t ma y als o inhibi t activities . We lose th e abilit y t o 
cross the gender line in terms of attire, presentation, comfort, behavior, and 
relations. We carefully dres s the gender line. 

Even when the rules are not formalized, the social constraints on gender-
appropriate dress are huge. In 199 7 a student of mine at the law school was 
clerking for a  midsize law firm i n the Kansas City area. She wore a tailored 
suit with pants to work one day. A mildly surprised male partner at the firm 
said, "You're wearing pants!" With her usual presence of mind, the studen t 
replied, "So are you!" Without dres s codes or regulations , societal expecta -
tions certainly would promote gendered dressing, but judicial decisions give 
legal imprimatur t o the correctness o f one o f society' s most visible mean s 
of sex separation. 

Ladies' Night 
Your neighborhood dry cleaner probably charges more to launder women's 
shirts than men's . Your neighborhood ba r may offer half-pric e o r two-for -
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one drinks for women, while charging men full price. Your local gas station 
may offe r full-servic e ga s pumping , tir e an d flui d checks , an d windo w 
washing for women only at self-service prices. A study of hair salons in five 
major Californi a cities , conducted by the California Assembly Office o f Re-
search, found that 40 percent of the salons surveyed "charged between $2.50 
and $2 5 mor e fo r women' s service s tha n fo r simila r men' s services." 106 A 
study by Florida legislativ e staf f determine d tha t tw o ou t o f three depart -
ment stores charged women for alterations on suits, while offering the same 
service to men free. 107 

Retail establishments across the country charge men and women differ -
ent price s fo r essentially , an d ofte n precisely , th e sam e services . Joh n 
Banzhaf, a professor a t George Washington University, encouraged student s 
in his public interest law class to test dry cleaning practices: "A man woul d 
bring in [a n extra large women's] shirt , pick i t up three days later and pa y 
$1.50. He'd walk around the corner, take the shirt out of the wrapper, crum-
ple i t u p an d han d i t t o a  female studen t t o tak e i n t o th e sam e cleaners . 
When she picked up the shirt three days later, the charge was $4.50."108 

Men waged som e of the first  attacks on gender-base d pricing , claimin g 
that ladies' nights at bars, restaurants, car washes, racquet clubs, and sport -
ing events discriminated against them. A number of the earlier decisions, in 
the late 1970s and early 1980s, were less than sympathetic, and courts in Illi-
nois, Michigan, and Washington accepte d th e retailers ' rationale fo r pric e 
differentials o f wantin g t o encourag e membershi p an d patronag e b y 
women—pointing ou t that men were not refused o r denied public accom-
modations, just charged the "regular" price.109 Some courts had trouble see-
ing how men were injured. Reviewing the policy of a dance club to offer dis -
counted drin k price s to women, one circui t cour t commente d mildl y tha t 
the club simply wanted "to increase the enjoyment o f the males by enticing 
the attendance of more females for the males to socialize with."110 

More recent decisions hold that stocking the bar with babes is not an ad-
equate justification fo r price discrimination agains t men. Yet most of these 
courts bas e thei r decision s o n th e pric e discriminatio n rationale , rathe r 
than recognizing the harmful effect s that giving women preferential pricin g 
may have on gender stereotypes (tha t women need economic or ability pa-
tronization o r tha t wome n ar e appropriatel y sexua l bait). 111 Onl y i n th e 
mid- t o late 1990 s have legislatures begun t o enac t statute s makin g illega l 
the practice of charging a  consumer mor e based solely on gender . Califor -
nia, for example , passed the Gender Tax Repeal Act, which make s it illegal 
for businesse s t o discriminat e b y chargin g on e se x mor e fo r simila r ser -
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vices.112 While the act is a step in the right direction, businesses may be able 
to perpetuat e th e curren t discriminatio n b y claiming tha t deliver y of ser -
vices for on e sex is inherently more costly than fo r th e other. 113 Under th e 
act, businesses are allowed to charge higher prices for service s that involv e 
more time, difficulty, o r cost. This means that a dry cleaner will be allowed 
to charge more for a plain woman's shirt because it is too small to fit on the 
regular cleanin g press, or a  hair stylis t will be able to charge more to cu t a 
woman's hair because of the extra time it takes to use a round brush whe n 
blow-drying the client's hair. 

In respons e to the legal assault o n gender-base d pricing , some retailer s 
are discontinuing thei r promotions; others are blatantly trying to circum -
vent prohibitions against gender-based promotions. One restaurant, for ex-
ample, in response to a human relation s commissions complaint , replace d 
its "Ladies' Night" with "Skirt an d Gow n Night, " offering a  half-price dis -
count for all patrons wearing a skirt or gown.114 Since society prescribes dif-
ferent attir e for men and women and has many long-standing traditions of 
single-sex organizations, it should come as no surprise that some retail es-
tablishments will continue to engage in gender-based pricing, and that th e 
public often wil l tolerate or encourage these promotions. They are still part 
of the socia l fabric i n which subtl e forms o f discrimination base d on gen -
der are dismissed as inconsequential o r trivial. 

Given the lag time for legal institutions to respond to social changes, it may 
be unrealistic to expect proactivity on the part o f courts in breaking dow n 
gender barriers. But courts, at times unwittingly, promulgate separation o f 
the sexes. 

The gender line is etched firmly into our social consciousness. It is rein-
scribed legally with decisions relating to occupations, crimes, dress, volun-
tary associations, and schooling . Legal analysis in cases ranging from  eval -
uation of statutory rape laws to combat restrictions validates sexual stereo-
types—stereotypes tha t are not based on biological differences , bu t o n th e 
traditional ways of doing things. 



Making Men 
The Socio-Legal Construct of Masculinity 

Sometimes—rarely—discrimination result s from a malicious preju-
dice buried deep in our soul. Sometimes—much more often—it re-
sults from unconscious biases, the assumptions of competence or in-
competence, aptitude or ineptitude, a "fit" that is good or not. But 
sometimes—perhaps most often—discrimination i s not rooted in the 
biases of any individual at all. Discrimination results simply from bu-
reaucratic practices, from the unthinking repetition of the ordinary 
ways of operating in the world. 

—Robert L. Hayman, Jr., The Smart Culture 

The purpose of examining the various ways legal doctrines and 
the lega l system disadvantag e me n i s not t o thrus t me n int o victimhood . 
Victimhood present s a  dilemma. On the one hand, failure t o acknowledg e 
victimization can allow forms of oppression to go unchecked. On the other 
hand, speaking in terms of victimization ma y promote passivity , helpless-
ness, and blaming behavior on the part o f victims.1 If we learn to examin e 
gender rol e stereotypes as evidential facts , rather tha n mer e opportunitie s 
for blame, we may be able to sidestep parts of the dilemma . 

This chapter explores the ways legal doctrines disadvantage men through 
gender rol e stereotypes . I t consider s th e way s these stereotype s construc t 
masculinity, particularly how legal decisions requir e men t o suffe r certai n 
types of harms without legal redress and exclude men from caring and nur -
turing roles. 

The Legal Architecture of Male Aggression 

It is empirically clear that male aggression i s neither mythical nor insignif -
icant. Women in America suffer approximatel y "two million rapes and fou r 
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million beatings" every year; they are more likely to be injured by men they 
know than by car accidents, rapes by strangers, and muggings combined.2 It 
is equally clea r tha t unti l institutiona l structure s an d cultura l norm s tha t 
perpetuate male aggression are exposed, there is little hope of eradicating it. 
Tracing the origins of male aggression entails exploration of a complex web 
of socia l beliefs , behavior patterns , learned interactions , and psychosocia l 
theories.3 However , eve n thi s approac h i s a  relativel y moder n departur e 
from the traditional view that male aggression is an inescapable part of male 
physiology.4 

Only recentl y have scholar s begun t o direc t attentio n towar d th e way s 
law may reinscribe stereotype s o f male aggression. For example , social ac-
ceptance of male aggression may be reinforced b y rape laws that presume a 
woman's consent t o intercourse in the absence of her resistance. 5 Doroth y 
Roberts notes the effec t o f legal decisions o n assumption s abou t mal e ag-
gression: "The stereotype of the aggressive, 'macho' Black male legitimate s 
the massive incarceration of young Black men."6 Similarly, labor arbitrator s 
and judges creat e standard s t o distinguis h acceptabl e fro m impermissibl e 
levels of picket line violence based o n traditiona l assumption s abou t mal e 
aggression: "assumptions about the 'animal exuberance' of male workers are 
used to defend an d rationalize a tolerance for a minimal level of violent be-
havior in the 'rough and tumble' of labor activity." 7 

The U.S . Supreme Cour t ha s give n officia l imprimatu r t o th e stereo -
type that male s are aggressive. In Michael M. v.  Superior Court, 8 the Cour t 
held tha t criminalizin g consensua l sexua l conduct fo r underag e male s bu t 
not underag e female s doe s not violate the equal protection claus e because 
only wome n becom e pregnant , and , therefore , th e gender s ar e no t simi -
larly situate d wit h respec t t o sexua l intercourse . Expanding o n it s justifi -
cation fo r upholdin g th e males-onl y statutor y rap e law , th e Michael  M. 
Court depict s female s a s victim s an d male s a s aggressiv e sexua l offend -
ers. In fact , chastity protection wa s the state legislature's asserted purpose , 
a fac t th e Michael M.  majorit y ignore d i n it s analysis. 9 Instead , the Cour t 
viewed th e matte r a s one o f biology , noting tha t "male s alon e ca n 'phys -
iologically caus e th e resul t whic h th e la w properl y seek s t o avoid,' " an d 
holding tha t th e "gender classificatio n wa s readil y justified a s a  means o f 
identifying offende r an d victim." 10 Thi s assumptio n o f mal e sexua l ag -
gression, an d it s twi n assumptio n o f femal e passivity , no t onl y offer s a 
legal basis fo r criminalizin g th e conduc t o f onl y one gender , i t als o "con -
struct [s] sexualit y i n limitin g an d dangerou s ways." 11 The Court' s rulin g 
in Michael  M.  perpetuate s commonl y hel d perception s abou t mal e sex -
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ual aggression , whil e it s analysi s foster s th e belie f tha t thi s aggressio n i s 
biologically based . 

Just as society has historically tolerated aggression by  men, it has also tol-
erated aggressio n against  men. Th e majorit y o f mal e violenc e i s directe d 
against other men.12 Men are almost twice as likely to be the victims of vio-
lent crime 13 an d ar e treate d mor e harshl y i n th e crimina l justic e system . 
Men receiv e more sever e criminal sentences , even when me n an d wome n 
commit precisely the same substantive offense.14 The percentage of men o n 
death ro w exceeds the percentage o f death-eligibl e offense s committe d b y 
men. In California, of 1,164 defendants convicted of first- or second-degre e 
murder between 197 8 and 1980 , 5.5 percent were female; but o f the 98 de-
fendants sentence d t o death , all were male.15 Of the "16,000 lawful execu -
tions in the United States,... only 398 (2.5%) [o f those executed] have been 
females."16 Some of this violence may be turned inward : men commi t sui -
cide in much more significant number s than women. 17 

Consider als o the exclusio n o f wome n fro m militar y combat . Bannin g 
women from military combat positions sent distinct messages about the ca-
pabilities and appropriate social roles of women. The combat exclusion fo r 
women also sent explicit messages about socia l expectations o f and appro -
priate roles for men. War is a gendered construct : just as women could no t 
be combatants , men were not afforde d th e option t o be noncombatants. 18 

Legally, only men could fight in combat. Men were exposed to the physical 
harms of war. Even more significantly, this rule legally shaped an exclusively 
male image of combatants . 

For example , in United  States  v. St. Clair,  a man argue d tha t voluntar y 
military servic e fo r wome n an d involuntar y registratio n fo r me n consti -
tuted a  denial o f equa l protection. 19 Bu t the federa l distric t cour t rejecte d 
this claim, remarking that "the teachings of history [establish ] tha t i f a na-
tion i s to survive, men mus t provide the first  line of defense whil e women 
keep the home fires burning." For many courts , the constitutiona l inquir y 
was determined by inescapable features o f male physiology and socia l psy-
chology: men possessed the strength to throw the grenades, the psycholog-
ical wherewithal to suffer the indignities of war, and the social authorization 
to be killed first. 20 

The Supreme Court gave its approval to this construct in Rostker v. Gold-
berg}1 The High Court has never considered whether the draft exclusio n of 
women i s valid, but hel d i n Rostker  that selectiv e servic e registratio n fo r 
men, but not women, did not violate equal protection. The Rostker reason-
ing was an exercis e in diversion because the Cour t simpl y deferred t o leg-
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islative and executive decisions regarding military affairs. It determined tha t 
since women were statutorily ineligible for combat , men an d women wer e 
not similarl y situated wit h respec t t o comba t duty . Therefore, th e comba t 
exclusion for women was valid. 

Rostker was not abou t legitimat e physica l o r socia l differences betwee n 
the sexeSy  but abou t stereotypi c distinction s between warrior s an d home -
makers.22 Omitted fro m th e Court' s evaluatio n wa s any social contextual -
ization o f the comba t exclusion . The Cour t di d no t conside r tha t thi s ex -
clusion migh t promote othe r forms o f discrimination, such as the barrin g 
of women fro m politica l offic e fo r lac k of military credentials , or tha t th e 
exclusion itself might foster negative attitudes about women. 23 

These are not simpl y the antiquated decision s of a  bygone era ; they are 
the archaic decisions of modern society , as the lower court holdings in the 
Citadel an d VM I litigatio n attest. 24 Sex-segregate d institution s hel p con -
struct the ideology of masculinity. They are, says Katherine Franke, "much 
more than all-male educational institutions ; they are dedicated to the par -
odic celebration of, and ritual indoctrination in, the ways of masculinity for 
men."25 The social and political ramifications of separating the sexes maybe 
enormous. 

Links between gende r an d aggressio n ar e institutionalized an d "locke d 
in" legally. Courts seem to accept the notion tha t men are militaristic; they 
are the warriors . Men possess the psychologica l capacit y for aggressio n a s 
well as the physical abilities for combat , while women lac k both. The civic 
obligation o f men i s clear: the concept o f citizenship for me n i s intricately 
tied to fighting. 26 Th e casualties of this legal expression o f personhood ar e 
not onl y the subordination o f women, but als o the construction o f a rigid 
social order in which men have the exclusive sociopolitical obligation to en-
gage in violence, to be the killers. 

Male Toughness, Resilience, and Diminished 
Expectations of Privacy 

One other area of legal decisions suggests the stoicism society has come to 
expect of men, while protecting the "vulnerability" of comparably situate d 
women. In the pas t two decades , male and femal e inmate s have filed suits 
complaining abou t cross-se x monitoring b y prison guards . These ar e no t 
cases of deliberat e humiliation . Femal e inmates simpl y do no t wan t t o b e 
observed by male guards and mal e inmates simpl y do no t wan t t o be ob -
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served b y femal e guard s whil e dressin g an d undressing , showering , an d 
using toile t facilities . Granted , thi s i s the prison setting , in which inmate s 
have diminished privacy expectations generally. However, as one court ob -
served, i t could no t "conceiv e o f a  more basi c subjec t o f privacy than th e 
naked body. The desire to shield one's unclothed figur e fro m [the ] view of 
strangers, and particularly strangers of the opposite sex, is impelled by ele-
mentary self-respect and personal dignity."27 Perhaps central to the problem 
is this construction o f opposite  sexes,28 but even leaving that issue aside fo r 
the moment, consider how courts have treated parallel claims of privacy in-
fringement b y male and female inmates . 

Courts have consistently held that if male guards routinely watch femal e 
inmates engage in personal activities , this violates their constitutiona l pri -
vacy rights.29 In Jordan v. Gardner the Ninth Circui t Cour t o f Appeals, sit-
ting en banc, issued a thoughtful opinio n discussing a prison policy that re-
quired male guards to conduct random, clothed body, pat down searches of 
female inmates.30 The court determined tha t the policy violated the Eighth 
Amendment's prohibition agains t cruel and unusual punishment, and thus 
constituted th e unnecessary an d wanton inflictio n o f pain. Because of th e 
high incidenc e o f prio r sexua l abuse among th e inmates , the cour t foun d 
that wome n prisoner s migh t b e particularl y vulnerabl e t o th e emotiona l 
impact of cross-sex body searches. In a parallel case, Grummet v . Rusheny in-
volving female guard s conducting pa t dow n searche s o f male inmates , in-
cluding the groin area , the cour t decide d tha t "[t]hese searche s do no t in -
volve intimate contact with an inmate's body."31 Other courts have held that 
out o f deferenc e t o the privac y interest s o f femal e prisoners , male guard s 
can be excluded from th e women inmates ' living areas.32 

On the other hand, most court s have been much mor e reluctant to rec-
ognize that male inmates might suffe r dignitar y invasions if female guard s 
frisk, strip search, or observe them while they are bathing, dressing, or defe-
cating.33 In Johnson v. Phelan a pretrial detainee made the equal protectio n 
claim tha t femal e guard s monitorin g mal e prisoner s coul d observ e the m 
naked in their cells and while they showered and used the toilet.34 This em-
barrassed him and offended hi s sense of "Christian modesty. " The Sevent h 
Circuit Cour t o f Appeal s cam e clos e t o sneerin g a s i t rejecte d Johnson' s 
claims: 

Johnson's complaint (and the brief filed on his behalf in this court by a top-
notch law firm) [does] not allege either particular susceptibility or any design 
to inflict psychological injury. A prisoner could say that he is especially shy— 
perhaps required by his religion to remain dressed in the presence of the op-
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posite sex—and that the guards, knowing this, tormented him by assigning 
women to watch the toilets and showers. So, too, a prisoner has a remedy for 
deliberate harassment, on account o f sex, by guards of either sex . Johnson 
does not allege this or anything like it. 

Far more importan t t o the Johnson court was the prison's interest s in effi -
ciency: "It i s more expensiv e fo r a  prison t o have a  group o f guards dedi -
cated to shower and toilet monitoring . . . tha n to have guards all of whom 
can serve each role in the prison." And the court counterpoised the male in-
mate's privacy interests with job opportunities for women as guards, which 
the court characterized as a "clash between modesty and equal employment 
opportunities." "A prison ," said the court, "could comply with the rule John-
son proposes, and stil l maintain surveillance , only by relegating women t o 
the administrative wing, limiting their duties (thereby raising the cost of the 
guard complement), or eliminating them from th e staff." Other courts have 
not seen the choices as so stark, and some of them have , quite sensibly, ad-
justed the physical structure of the facilities, job duties of the guards, or sur-
veillance possibilities to accommodate the privacy interests of the inmates , 
the employmen t interest s o f th e guards , and th e securit y interest s o f th e 
prisons.35 

Reading between the lines, the majority opinion not only failed, as Judge 
Richard Posne r note d i n dissent , t o recogniz e th e essentia l humanit y o f 
prisoners (an d Albert Johnson was a detainee who had onl y been charge d 
with, not convicte d of , a  crime), but also diminished mal e interests in pri -
vacy. Cross-sex surveillanc e wa s no t a n unreasonabl e intrusio n int o mal e 
detainees' privacy. 

Other courts, similarly, have diminished the harms suffered b y incarcer-
ated males. In Somers v. Thurman, Somer s alleged that female prison guards 
"subjected [him ] t o visual body cavity searches on a  regular basis, " moni-
tored hi s showers , and "made 'jokes amon g themselves.'" 36 These searche s 
"violated priso n regulation s prohibitin g unclothe d bod y inspection s b y 
correctional employee s o f th e opposit e sex. " Despite thes e contention s o f 
intrusive, demeaning , an d unprofessiona l behavio r violatin g institutiona l 
rules, the cour t hel d that th e guards were entitled to immunity . Discount -
ing some o f th e femal e inmate-mal e guar d precedents , the cour t empha -
sized th e psychologica l "difference s betwee n me n an d women, " an d con -
cluded that "[t]o hold that gawking , pointing, and joking violates the pro-
hibition agains t crue l an d unusua l punishmen t woul d trivializ e th e 
objective componen t o f the Eighth Amendment tes t and render i t absurd." 
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If th e sam e allegation s ha d bee n mad e b y a  femal e inmate , th e decisio n 
likely would have looked much different . 

Other court s hav e place d th e onu s o n mal e prisoner s t o shiel d them -
selves from view: "there are alternative means available for inmates to retain 
their privacy . The us e o f a  covering towe l whil e usin g th e toile t o r whil e 
dressing and body positioning while showering or using a urinal allow the 
more modest inmates to minimize invasions of their privacy."37 None of the 
female prisoner-mal e guar d case s obligate d th e wome n inmate s t o cove r 
themselves to protec t thei r privacy . Only one cour t eve n attempted t o ex -
plain th e differenc e betwee n th e privac y protectio n afforde d t o me n an d 
that given to women. The differences i n privacy protection were explained 
by th e conclusion-beggin g statemen t tha t "mal e inmate s an d femal e in -
mates 'are not similarly situated'" and the confusing bi t of non sequitur rea-
soning that different securit y risks (which might or might not relate to gen-
der) justified th e differences i n treatment. 38 

In short, female guards can view male prisoners in various stages of un -
dress bu t mal e guard s canno t vie w femal e prisoner s similarl y disrobed . 
Women in custody are afforded mor e privacy than men . Simmering unde r 
the surfac e ar e assumptions abou t th e motivation s o f th e viewer : wome n 
guards would no t vie w men a s sex objects, but mal e guard s migh t b e in -
clined to leer. The tacit assumption is that male guards would perform thei r 
jobs with malevolent motives , while women guard s are more likely to gaze 
benignly. Male prisoners have diminished expectations of privacy relative to 
similarly situated women prisoners . Again, the cultural assumptions abou t 
characteristic feature s o f males—me n ar e invulnerabl e an d autonomous , 
and they can build thei r own walls—are reflected i n legal doctrines deter -
mining their rights . 

Suffering in Silence 
From infancy , me n lear n t o endur e sufferin g silentl y an d i n private . Sto-
icism i s ingrained i n man y an d varie d ways . Author Willia m Styro n says , 
"Women are far more able and willing to spill out their woes to each other . 
Men, on the other hand , don't hav e that. Men are fatally reticent." 39 In de-
scribing the "rules of manhood," sociologist Michael Kimmel explains that 
"[r]eal men sho w no emotions , and ar e thus emotionally reliable by being 
emotionally inexpressive." 40 Variou s lega l construct s reinforc e thi s silen t 
stoicism. Consider the law regarding sexual harassment of men. This is not 
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the only area in which courts accept pervasive social stereotypes, either ex-
plicitly or implicitly , in ways that diminis h th e harms suffere d b y males,41 

but it provides an important lens through which one can view the legal con-
struction o f gender . 

Sexual harassment suits by men (which constitute approximately 10 per-
cent of all such suits) 42 often fac e ridicule . A Minnesota attorne y who suc-
cessfully represente d a  male cit y counci l aid e i n a  sexua l harassmen t sui t 
against a  female cit y counci l membe r reporte d tha t radi o tal k sho w host s 
were mocking his client "to the hilt."43 When eight men sued Jenny Craig In-
ternational, they complained of both sex discrimination an d sexual harass-
ment: tha t femal e coworker s ha d taunte d the m wit h demeanin g remark s 
and anatomica l comment s abou t thei r "tigh t buns, " and tha t becaus e o f 
their sex they were assigned unfavorable tasks and denied promotions in the 
predominantly femal e corporat e structure . Columnist s deride d th e suit , 
sarcastically referrin g t o th e workplac e isolatio n suffere d b y "the Bosto n 
eight" as "harrowing," suggesting that a number of recent sexual harassment 
claims by men are "guffaw-engendering," an d concluding that while "[i]t is 
far too late for judges to laugh this stuff ou t of cour t . .. tha t shouldn't sto p 
the rest of us."44 Even courts have difficulty seeing female-perpetrator/male -
victim sexual harassment a s equivalent to the prototypic gender model . In 
Carter v. Caring for the  Homeless ofPeekskill, Inc.45 a federal distric t court in 
New York held that a male employee had no claim for sexual harassment by 
the female "chairman" [sic]  o f the board o f directors o f his corporate em -
ployer, wit h who m h e ha d a  prio r sexua l relationship , sinc e hi s "forme r 
paramour" had no supervisory power over him, even though she suggested 
he resign from hi s position "'as a personal consideration' to her." 

If men ar e sexually harassed by other men , they have no legally cogniz-
able injury; i f men ar e sexually harassed by women, they are not believed . 
The assumptions that the typical perpetrator o f sexual harassment i s male 
and th e typica l victi m femal e ar e no t unwarranted . Th e vas t majorit y o f 
workplace sexua l harassmen t consist s o f me n harassin g women : approxi -
mately 90 percent of victims are female.46 Yet this prototype of male perpe-
trator and female victim may be transformed int o a stereotype about sexual 
harassment tha t admit s n o othe r victim . The incidenc e o f sexua l harass -
ment of men maybe greater than people believe: of the total number of sex-
ual harassment cases , between 9 and 1 5 percent are male victims.47 

The underreportin g o f sexua l harassmen t b y eithe r gende r i s no t sur -
prising. "Sexua l subject s ar e generall y sensitiv e an d considere d private ; 
women feel embarrassed, demeaned, and intimidated by these incidents."48 
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Importantly, just a s women vastly underreport sexua l harassment, so may 
men. A British Institute of Personnel and Development Survey "found tha t 
men wer e les s likely than wome n t o tak e lega l actio n i f harassed." 49 An d 
just as women fee l ashame d an d humiliate d b y this harassment, men ma y 
feel absolutely silenced. Women fea r tha t people will not believe their sex -
ual harassment claims. 50 In addition to the fear that people will not believe 
their claims, men may fear that people will believe their claims, but will re-
gard them a s effeminate.51 Becaus e society equates being the target o f sex-
ual harassmen t wit h bein g somethin g les s than male , men ma y no t wan t 
to admi t tha t sexua l harassmen t happene d t o them. 52 Thi s sentimen t 
among individua l me n i s not unrelate d t o society' s denia l tha t male s ma y 
be victims o f sexua l harassment . Treatin g a  problem a s nonexistent help s 
keep it that way. 

Most significantly , som e recen t cour t interpretation s hol d tha t th e fed -
eral employment statutes do not provide a cause of action for same-sex sex-
ual harassment, or for harassment based on sexual orientation, the vast ma-
jority of which appear s to be men brutalizing othe r me n i n a  sexual man -
ner.53 Courts are virtually uniform i n rejecting claims of sexual harassment 
on the basis of sexua l orientation . I f an employe r sexuall y harasses gay or 
lesbian employees because of their sexual orientation, the employee has no 
cause of action under Title VII.54 A number o f these cases include extraor -
dinarily vulgar and abusive comments as well as highly offensive touchings . 
For instance, in Carreno  v. Local  No. 226 International Brotherhood  of Elec-
trical Workers,  coworker s performe d "simulate d sexua l intercours e o r 
sodomy" on Carreno. 55 Yet the cour t reasone d tha t th e coworker s treate d 
Carreno abusively not because of his gender, but "because of his sexual pref-
erence." 

If, however, an employer sexually harasses an employee not on the basis 
of the employee's sexual orientation, but on the basis of the employer's sex-
ual orientation , court s ar e willing to view the predator y activit y as sexua l 
harassment.56 Thus , as claimants, gays and lesbians do no t have a cause of 
action for sexual harassment, yet, as alleged perpetrators, gays and lesbians 
must defend themselve s against such causes of action. 57 

Some court s addressin g the issu e have held tha t th e righ t t o su e unde r 
Title VII for sexual harassment does not apply to same-sex harassment o f a 
sexual nature. Perhaps a majority o f courts now allow same-sex sexual ha-
rassment cases , although thi s shif t wa s a  phenomenon o f th e mid-1990s , 
and som e court s stil l vie w same-se x sexua l harassmen t a s outsid e th e 
purview of Title VII.58 As this book was going to press, the Supreme Cour t 
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granted certiorari on the issue of whether same-sex sexual harassment pre-
sents a cognizable claim under Title VII.59 

Several recen t case s illustrat e th e reasonin g tha t prevaile d i n same-se x 
cases unti l th e mi d 1990s . In Polly  v. Houston Lighting  and  Power  Co., the 
male plaintiff was subjected to both verbal and physical abuse. Several of the 
defendants repeatedl y called him aa Maggot,' a 'queer' and a 'fat bucket of. . 
. sh-t.'" The defendants kissed Polly; they grabbed and pinched his genitals, 
buttocks, and chest ; and "on one occasion, Defendant Ubernosk y forced a 
broom handl e agains t Polly' s rectum." Despite thi s conduc t o f a  distinctl y 
sexual nature, the federal distric t cour t held that Polly could not sue under 
Title VII for sexua l harassment sinc e the harassment was not "based upo n 
his sex."60 

The plaintif f i n Goluszek  v. H. P.  Smith suffere d simila r abuse : "[T]h e 
operators periodicall y asked  Golusze k i f he had gotte n an y 'pussy' or ha d 
oral sex , showed hi m picture s o f nud e women , tol d hi m the y woul d get 
him 'fucked,' accused him of being gay or bisexual, and made other sex-re-
lated comments . Th e operator s als o poke d hi m i n th e buttock s wit h a 
stick."61 Golusze k was a single male who lived with hi s mother . The cour t 
found tha t Golusze k "come s fro m a n 'unsophisticate d background ' an d 
has led an 'isolated existence ' with 'little or no sexual experience.' Goluszek 
'blushes easily' and is abnormally sensitive to comments pertaining to sex." 
When h e complaine d abou t th e harassmen t b y th e othe r employees , th e 
general manager foun d th e allegations without substance . During hi s sev-
eral years o f complaint s an d grievances , which wer e no t pursue d o r wer e 
dismissed for other reasons, Goluszek was reprimanded a  number o f times 
for tardines s an d wast e o f time . A t on e poin t th e genera l manage r in -
formed Golusze k b y lette r tha t i f h e continue d t o disrup t th e workplac e 
and wast e compan y tim e b y complaining abou t thes e incidents , i t woul d 
constitute adequat e caus e fo r hi s termination . Th e employe r ultimatel y 
discharged Goluszek for tardiness, an instance of absenteeism, and wasting 
company time. 

The Goluszek court found tha t the plaintiff "was a male in a male-domi-
nated environment," and that "if Goluszek were a woman H. P. Smith would 
have taken action to stop the harassment." The court concluded tha t whil e 
"Goluszek may have been harassed 'because' he is a male. .. that harassment 
was no t o f a  kind whic h create d a n anti-mal e environmen t i n th e work -
place."62 Thus, although Goluszek' s sexuality was attacked, the court relie d 
on th e ide a tha t Titl e VII just doe s no t preclud e same-se x sexua l harass -
ment. Several subsequent case s have followed th e Polly and Goluszek  hold-
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ings withou t additiona l analysi s i n orde r t o dismis s claim s b y male s o f 
same-sex sexual harassment. 63 

While courts are taking the statutory dodge by simply holding that Title 
VII does not prohibi t same-se x harassment , i t i s clear that employer s an d 
coworkers are treating some males differently because  of their gender . Men 
who do not conform to conventional notions of maleness are punished. Go-
luszek, for example , was a single, sexually unsophisticated mal e who live d 
with his mother and who was offended by sexual conversation. It is precisely 
this departure from male norms that subjected him to sexual harassment as 
a male . The notion i n Goluszek  that th e compan y di d no t foste r a n "anti -
male environment" assumes that only a single type of male exists: one who 
can ignore an environment constantl y charged with sexual innuendos, one 
who enjoy s sexua l repartee , an d on e wh o ca n withstan d physica l abuse . 
Kathryn Abrams observes that these plaintiffs "challeng e accepted notion s 
of what i t means to be a m a n . . .. Thei r combinatio n o f male characteris -
tics—XY chromosomes , male genitalia—and wha t ar e usually thought t o 
be femal e characteristics—sexua l naivet e o r aversio n t o sexualize d talk — 
seems to make the courts as uncomfortable a s it makes their co-workers." 64 

An importan t additiona l featur e o f man y same-se x sexua l harassmen t 
cases brought b y male plaintiffs i s the courts ' approach t o the factual alle -
gations of the complaints. Almost uniformly, courts minimize the facts and 
diminish an y possible negativ e effect s whe n me n complai n o f sexua l ha -
rassment. Fo r instance , i n Garcia  v. Elf Atochem North  America  th e mal e 
plaintiff complaine d to his union steward that the plant foreman ha d sexu-
ally harassed him on several occasions.65 The conduct involved the forema n 
grabbing Garcia's crotch and "ma[king] sexua l motions from behind [Gar -
cia] ." Before holding that sexual harassment of a male by a male superviso r 
was not actionabl e unde r Titl e VII, the cour t note d tha t the company ha d 
received prior simila r complaint s abou t th e foreman , but determine d tha t 
" [t]he conduct complained of was viewed as 'horseplay5 and was not alleged 
to be sexually motivated." In contrast, if these same sorts of obscene physi-
cal touchings had occurred between a man and a woman, the woman would 
have a valid cause of action. 66 

In Hopkins  v . Baltimore Gas  and Electric  Co., the mal e plaintif f relate d 
over a  doze n incident s o f sexua l harassmen t b y hi s mal e supervisor , in -
cluding inappropriat e gestures , comments , an d jokes , a s wel l a s direc t 
questions abou t the plaintiff's se x life.67 Hopkins alleged tha t hi s male su -
pervisor, Ira Swadow, had sent him internal company correspondence with 
the word s "S.W.A.K. , kis s kiss " written o n it ; ha d kisse d Hopkin s a t hi s 
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wedding reception ; attempte d t o squeez e int o a  revolving doo r compart -
ment with Hopkins; and had aske d Hopkins "whether he had gone on an y 
dates over th e weekend and , i f so , whether an y of thos e date s had culmi -
nated in sexual intercourse." Hopkins also testified abou t the following in -
cidents: 

Swadow entered the men's room at work while plaintiff was using the facili-
ties, pretended to lock the door, and said, "Ah, alone at last."... 

. . . O n one occasion, Swadow approached plaintiff whil e he was leaning 
against a table at work, pivoted an illuminated magnifying lens so that it was 
positioned above plaintiff's crotch, and said, "Where is it?"... On another oc-
casion, Swadow and plaintiff bumped into one another, and Swadow said to 
plaintiff, "You only do that so you can touch me."... 

. . . On another occasion, in the course of a discussion which Swadow was 
having with plaintiff and a male vendor concerning the difficulties of surviv-
ing an airline crash in water, Swadow said that if he were in such a situation 
he would "find a dead man, cut off his penis and breathe through that." In his 
deposition, plaintiff testified that he told Swadow that he was "sick" and that 
his remark was "inappropriate," particularly in the presence of some one [sic] 
not employed by the Company. 

The court determined that Title VII did not prohibit same-sex sexual ha-
rassment, but hedged it s bet by also holding that the incidents the plaintif f 
complained o f did no t amoun t t o sexual harassment, since "[n]one o f th e 
alleged incidents of sexual harassment by Swadow involved implici t o r ex-
plicit requests or demands for sexual favors." The court observed that "many 
of the incidents relied upon d o not appear a t all to have even been 'sexual' 
in nature , an d severa l other s involve d essentiall y trivia l conduc t whic h 
would not in any event be actionable under Title VII." Curiously, the cour t 
added tha t "Swadow never asked that plaintif f g o out with him o n a  'date,' 
and Swadow never touched plaintiff i n a sexual manner." 68 

Rather than looking at the cumulative pattern o f conduct, which court s 
consistently d o i n cross-gende r sexua l harassmen t cases, 69 th e Hopkins 
court viewed the incident s separately , as isolated an d trivia l events . If thi s 
approach to the evidence is adopted in same-sex sexual harassment cases , it 
will be virtually impossible for a  plaintiff t o meet the Meritor Savings  Bank 
v. Vinson test that the sexual harassment must be "sufficiently sever e or per-
vasive."70 Moreover, instead of viewing what conduct was present, the Hop-
kins cour t concentrate d o n wha t form s o f abus e wer e no t present . Com -
pletely absent from the court's interpretation was any evidence of how these 
incidents made the plaintiff feel. 71 
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The same pattern of analysis was replayed in Vandeventer  v. Wabash Na-
tional Corp.72 In deciding that the male plaintiff did not suffer a  hostile work 
environment, the court observed , 

Mr. Feltner alleges only that he was harassed by another man I n particu-
lar, Mr. Feltner complained to Wabash National only that he was harassed by 
a coordinator ( a crew or team leader) named Tremain Gall, who aimed the 
comments "drop down," "dick sucker," and "crawl under the table" at Mr. Felt-
ner. Mr. Gall made a comment wondering whether Mr. Feltner could perform 
fellatio without his false teeth. Mr. Gall also asked Mr. Feltner if he would go 
with him to a gay bar. Those were the only comments Mr. Feltner ever com-
plained about. 

In rejectin g Feltner' s qui d pr o qu o sexua l harassmen t complaint , th e 
court noted, "[t] he only detriment allegedly suffered b y Mr. Feltner was ter-
mination an d possibl y (althoug h unsupporte d b y th e record ) decrease d 
productivity du e t o th e hostil e environment. " Th e languag e use d b y th e 
Vandeventer court i s language of diminishment. The text and subtex t rea d 
perfectly clearly : Feltner was only harassed by one other ma n (i t was a fai r 
fight); he was only subjected to comments (and should have taken them like 
a man); and he only lost his job (buck up, pal). 

A number of courts take a monolithic view of what constitutes sexual ha-
rassment, conceiving i t only as the oppressio n o f a  female b y "a male in a 
male-dominated environment." 73 I n rejectin g same-se x claim s an d sexua l 
harassment claim s base d o n th e sexua l orientatio n o f th e victim , court s 
draw and reinforce strict gender and sexual orientation lines.74 If a male had 
aimed th e same sorts of verbal and physica l intimidation presen t i n Polly  y 

Goluszeky o r Vandeventer  toward a  female , th e femal e woul d hav e a  valid 
sexual harassment claim.75 In fact, in Vandeventer, while the court dismissed 
Douglas Feltner' s claim s o f a  hostile environment , i t allowe d Lis a Vande-
venter's claim s o f a  hostil e environmen t base d o n derogator y sexua l re -
marks to survive a motion fo r summary judgment. 76 

Indeed, the anomal y o f rejectin g same-se x sexua l harassmen t become s 
clearer i f we add on e hypothetica l fac t t o eithe r Polly  or Goluszek.  Assume 
that a  female employe e had witnessed th e events that occurre d an d filed a 
claim of sexual harassment base d o n th e hostile work environment . I f the 
same event s ha d occurre d an d wer e simpl y witnessed  b y a  woman , th e 
woman probably would have a cognizable claim for a  sexually hostile work 
environment.77 Thus , while the femal e bystande r coul d recove r fo r sexua l 
harassment, the direct male victim would not have a remedy. 

.....
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In holding tha t same-se x sexua l harassment i s not a n appropriat e basi s 
for a  Title VII claim , courts sen d a  powerful messag e abou t gende r roles : 
when men sexually harass other men, the victims do not suffe r legall y cog-
nizable injuries. More simply, perhaps the message is that men do not suf -
fer, or that "real men" do not suffer. Courts reveal a general unwillingness to 
believe that men could be offended b y instances of sexual harassment. They 
trivialize men's complaints abou t vulgar and insultin g comments , and en -
dorse employers' messages that men who complain abou t these workplace 
incidents ar e providin g appropriat e ground s fo r thei r ow n termination . 
This approac h reinforce s socia l stereotype s o f me n a s tough, sexuall y ag -
gressive, and impervious to pain. Furthermore, it contributes to a  cultura l 
climate in which men cannot express their humiliation, their sense of inva-
sion, or their emotional suffering . 

The Exclusion of Men from Caring,  Nurturing Roles 
The feminis t movemen t ha s brough t u s image s o f competen t wome n a t 
work, but not of caring, nurturing men at home. (Perhaps the critique is not 
appropriately jus t o f feminism . Thi s i s a  particular exampl e o f th e large r 
question: Who is responsible for constructing the ideology of feminist men? 
Some feminist s migh t sa y that i t i s men's responsibility . M y suggestion i s 
that th e responsibilit y i s universal. ) Th e image s o f competen t wome n a t 
work hav e been presente d becaus e feminis m enable d wome n t o ente r th e 
workplace, an d becaus e economi c realitie s force d wome n int o th e work -
place. True-life images of men at home are scarce, at least in part since those 
same economi c circumstance s (wit h th e attendan t form s o f marke t dis -
crimination), rather than any failures of feminism, keep women out of and 
men in the workplace, even if men might prefer a  role as the primary child 
rearer.78 

To the exten t tha t th e lega l world reflect s socia l conceptions o f gender , 
men ar e excluded from  famil y roles . For example , women ar e able to tak e 
parental leave more easily than men . "Men and women ar e not offered th e 
same leav e unde r presen t practices . Employer s frequentl y giv e wome n 
more parenta l leav e than men . The many employers who offe r pregnanc y 
leave but no t chil d car e leave ar e givin g women som e parenta l leav e an d 
men none." 79 Even when paternity leave is formally available , subtle or di -
rect employe r action s ma y discourag e me n fro m takin g advantag e o f th e 
leave: 
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Corporations take a far more negative view of unpaid leaves for men than 
they do unpaid leaves for women. Almost two-thirds of total respondents did 
not consider it reasonable for men to take any parental leave whatsoever 

Even among companies that currently offer unpai d leaves to men, many 
thought it unreasonable for men to take them. Fully 41% of companies with 
unpaid leave policies for men did not sanction their using the policy.80 

These social and institutional barriers to parental leave for men are a sig-
nificant impedimen t t o th e equa l divisio n o f chil d car e responsibilities. 81 

The approach harms both men and women. If employers give women mor e 
generous parenting leave than men, men are excluded from an d women are 
locked into parenting roles . Both genders are damaged because the under -
lying stereotypes limit their choices. 

The lega l precedent s o n thi s issu e ar e mor e promisin g tha n th e socia l 
practices of employers. Even several early cases allowed child-rearing leave 
to men if such leave was available for women.82 At least one recent decision 
implies that employers should not draw a stark distinction between mater -
nal and paternal roles regarding child rearing. In Schafer  v. Board of Public 
Education^ Gerald Schafer applied for a one-year child-rearing leave to raise 
his infan t son. 83 Th e boar d routinel y grante d parentin g leav e t o women . 
The leav e was denied , an d therefor e Schafe r ha d n o choic e bu t t o resig n 
from hi s teaching position. The Third Circui t Cour t o f Appeals held that a 
collective bargaining agreement tha t permitted female teachers one year of 
unpaid leave for child rearing but denied this leave to male teachers violated 
Title VII. The court distinguished between disability leave for the period of 
actual physical disability relating to pregnancy or childbirth and child-rear -
ing leave, which could be taken at any time by either sex. 

In contras t t o parenta l leav e cases , courts hav e bee n les s adep t a t per -
ceiving the gender issues in cases that more indirectly present the questio n 
of what rol e a  father shoul d pla y in parenting . Significant evidenc e show s 
that court s discoun t me n a s potential custodia l parents . Courts als o sub -
ject women t o a variety of gender biases in custody cases: mothers, for ex -
ample, may sacrifice financial  securit y fo r custody. 84 However , for presen t 
purposes, the discussio n wil l focu s o n th e biase s agains t men . While th e 
empirical evidenc e i s decidedly mixed , th e cumulativ e evidenc e seem s t o 
indicate that gende r biases run i n both direction s unde r differen t circum -
stances. 

Reversing centuries of fathers' proprietary rights to custody of their chil-
dren, doctrinal law in the early 1900 s began to encompass a  preference fo r 
maternal custod y o f childre n o f tende r years. 85 I n th e pas t tw o decades , 

.....
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most state s have abandone d th e forma l presumptio n i n favo r o f mother s 
being awarded custody,86 and a number o f states use language encouragin g 
shared parenting in their custody statutes.87 However, gender is still a statu-
tory consideration i n several jurisdictions.88 

The child's best interests standard ostensibly considers more direct crite-
ria of parenting capacity and patterns. Nevertheless, decisions favor moth -
ers in a  number o f ways. Joint custody law still prefers mother s a s physical 
custodians.89 Th e primar y caretake r standard , adopte d explicitl y i n Wes t 
Virginia and Minnesota , and implicitly in a  number o f other jurisdictions , 
maybe a thinly veiled return to the maternal preference standard, since"[i]t 
has been assumed tha t mothers are the primary caretakers of children an d 
therefore th e primar y o r psychologica l parents." 90 Even i n state s i n whic h 
the formal materna l presumptio n i s absent, judges may make decisions as 
though such a presumption stil l exists, or may exhibit strong biases against 
awarding custod y t o fathers . I n on e stud y o f judges , approximatel y hal f 
agreed that custody awards may be "based on the assumption tha t childre n 
belong with thei r mothers. " Another surve y o f attorney s showe d tha t "al l 
but one attorney interviewed believed that some Vermont judges are biased 
against fathers in custody."91 Moreover, as an empirical matter, mothers ob-
tain sol e custod y i n a n overwhelmin g proportio n o f cases . A study con -
ducted i n California demonstrate d tha t mother s obtaine d custod y in two-
thirds of al l cases, while fathers receive d sole physical custody in 9  percent 
of all cases.92 

Fathers normally obtai n custod y i n conteste d custod y cases. 93 A recen t 
study of Utah cases , however, suggests that while the proportion o f father s 
who obtai n custod y in the even t o f a  formal disput e i s still relatively hig h 
when compare d t o negotiate d custod y settlements , "sol e custod y wa s 
awarded to the father in 21 percent of the cases and to the mother in 50 per-
cent o f th e cases." 94 Contested custod y cases , though, accoun t fo r onl y a 
small fraction o f all custody cases. Less than 2 percent of divorces involving 
children necessitat e a  judicia l determinatio n o f custody. 95 Self-selectio n 
may also be a significant facto r i n determining who contests a  custody de-
cision.96 

Even before the custody hearing, fathers may be discouraged fro m seek -
ing custody. A survey of fathers reported that 35 percent of physical custody 
fathers an d 1 0 percent o f lega l custody fathers wante d mor e custod y tha n 
they requested , whil e onl y 1 2 percent o f physica l custod y mother s an d 7 
percent of legal custody mothers felt this way.97 Some research suggests that 
attorneys may advise fathers not to request or fight for custody. 98 
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Custody decision s obviousl y entai l consideratio n o f gender , bu t ho w 
gender frames th e terms of the debate is not as clear. All too often, analyse s 
of whether father s o r mother s ar e discriminated agains t i n custod y litiga -
tion revolve around which parent "gets" the children. It is as if the custod y 
award is a proprietary entitlement, which gives one parent the physical cus-
tody of the children and the other parent the right to complain about a gen-
dered decision . Court s an d commentator s increasingl y recogniz e tha t th e 
decisional focus must be on the circumstances that are best for the individ-
ual child . While som e observer s acknowledg e tha t custod y decision s sen d 
messages abou t th e kind s o f familie s a  society wants t o construct , court s 
often ignor e the large r questio n o f the reconstructiv e effect s o f particula r 
tests. 

Feminist Legal Theory and Maternal Preferences 
Some feminist legal theorists are appropriating the domestic sphere as prin-
cipally the province o f women." Mar y Becker , for example , argues that "a 
conspiracy o f silenc e forbid s discussio n o f wha t i s commo n knowledge : 
Mothers ar e usuall y emotionall y close r t o thei r childre n tha n fathers." 100 

The articl e i s replete with mothers ' storie s abou t thei r relationship s wit h 
their children. She includes a couple of fathers' stories, but only for the pur-
pose o f attestin g t o th e mothers ' clos e relationship s wit h thei r children . 
Thus, in Becker's work, the different voice silences the male voice. Moreover, 
the articl e seem s t o disparag e th e emotiona l bond s betwee n father s an d 
children b y asserting , "Most mother s describ e father' s lov e as : '[L]ess in -
tense, less caring, or less understanding than mother love.'" Becker relies on 
one mother's comments to argue that father s d o not have the same empa -
thetic abilities as mothers: "A father just doesn' t seem to feel a child's hurt s 
and disappointments a s his own the way a mother does." 

Becker advocate s a  materna l deferenc e standar d i n custod y cases . She 
claims that "judges should defer t o the fit mother's judgment o f the custo-
dial arrangement tha t would be best." If this proposal i s adopted (whic h is 
unlikely fo r constitutiona l reasons ) o r allowe d t o undergir d custod y 
arrangements, i t will often preven t me n fro m parenting . Yet Becker i s no t 
alone in urging that custody determinations should reflect the special emo-
tional bonds between mother and child. 101 

Of mor e genera l concer n tha n th e specifi c standar d i n custod y case s is 
the approac h i n th e theoretica l literatur e t o me n a s parents . Judgment s 
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about males have come in the form of universals, rather than in the form o f 
particulars of individual parents' experiences. Theoretical literature depict s 
"mothering" as an activity exclusive to women. Fathers will continue to not 
be custodial parents as long as societal divisions of child care responsibility 
persist. Feminis t theor y coul d d o muc h towar d explodin g th e myt h tha t 
parenting i s a  sex-linke d trait , an d towar d fosterin g a n understandin g o f 
how men can nurture and take on child care responsibilities. 
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The "F" Word 
Feminism and Its Detractors 

Feminism is a dirty word Misconception s abound. Feminists are 
portrayed as bra-burners, man-haters, sexists, and castrators. Our 
sexual preferences are presumed. We are characterized as bitchy, de-
manding, aggressive, confrontational, and uncooperative, as well as 
overly demanding and humorless. 

—Leslie Bender, "A Lawyer's Primer on Feminist Theory and Tort" 

Why are people, women an d men , so scared of the label "femi-
nism"? Why is feminism s o aggressively and gleefully demonized? A strong 
majority o f peopl e i n thi s countr y embrac e fundamenta l concept s o f 
women's rights. Yet a roughly equal percentage of people decline to describe 
themselves as feminists. Why is this? As we shall see, a principal reason fo r 
the denigratio n o f feminism i s the exten t t o which th e term ha s been de -
fined b y it s opponents . Traditiona l opponent s o f feminis m hav e bee n 
hugely successful i n promoting the negative images associated with it. This 
is tied to the persistence of patriarchy and a  backlash from thos e unsettle d 
by the successes of feminism. The media are also quite complicit in the dis-
crediting o f feminism . Man y prin t an d broadcas t feature s depic t onl y th e 
extremes of the feminist movement , rather than its reasoned core . 

But the feminist movement itself must also share responsibility for som e 
of its bad press . Historically, and eve n today, some feminists hav e engaged 
in exclusionar y practices . In it s formation, th e women' s movemen t alien -
ated some potential supporters along lines of race, gender, and socia l class. 
Many of those deep divisions persist today. Certain feminists, perhaps in at-
tempts to garner publicity or attention to causes, have indulged in a politics 
of anger . Various individual s an d group s withi n th e movemen t hav e ex -
pended a n inordinate amoun t o f time and a n extravagant leve l of vitriolic 
energy battling with each other . Aside from th e internal wars, the feminis t 
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movement also has been hampered by a lack of cohesion and, in part due to 
its political philosophy, an absence of hierarchical organizational structure . 
This chapter trace s the splintering o f the movement acros s dimensions o f 
age, approaches, and political projects . 

My purpose here is not to lay blame, but to explore root causes. Honest, 
self-critical analysi s does reveal that some of the disreputability originate d 
from action s taken b y feminists withi n th e movement . Feminist s mus t b e 
willing to accep t responsibilit y for , and analyticall y evaluate the effect s of , 
these actions—the infighting, the publicity grabs, and the alienating conse-
quences of their more extreme theories. Of course, critics selectively cull the 
most extrem e rhetori c an d politica l statement s an d misus e the m t o dis -
credit feminism. Let us see how this happens. 

Public Opinion: 7  Love  It!" 7 Hate  It!" 

Many if not most people refuse to label themselves feminists. In a Peter Har-
ris pol l conducte d a t th e reques t o f th e Feminis t Majorit y Foundatio n i n 
April 1995 , a nationwide sampl e o f 1,36 4 wome n an d me n wer e aske d i f 
they considere d themselve s a  "strong feminist, " a  "feminist," "no t a  femi -
nist," or "anti-feminist. " Th e result s o f th e pol l showe d tha t "[b] y a  clos e 
43% to 41%, a plurality say they are not feminists. However, by 51% to 35% 
a majority o f women say they are a feminist, while by 50% to 30% a major -
ity of men do not."1 Those polled were then given a dictionary definition o f 
feminism—as "someon e wh o support s political , economic , an d socia l 
equality fo r women"—an d wer e the n asked  i f the y would identif y them -
selves a s feminist s accordin g t o tha t definition . Two-third s o f thos e re -
sponding (7 1 percent o f women an d 6 1 percent o f men ) sai d the y woul d 
call themselves "feminists" according to that definition . 

Other poll s yiel d les s positive statistics . According t o a  199 6 Wirthli n 
Worldwide poll of 1,01 5 adult men and women in America, 60 percent said 
they were not feminists, while one in four consider and call themselves fem-
inists; the remainder of those polled were undecided.2 While entire genera-
tions of women have shared in the gains won by early feminists, they are re-
luctant t o alig n themselve s wit h th e movement . I n a  199 3 article , Wendy 
Kaminer noted that although most women are supportive of efforts to pro-
mote equa l right s fo r women , only one-third identif y themselve s a s femi -
nists.3 
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While women an d me n d o no t cal l themselves feminists , the y d o em -
brace the ideals of women's rights and equality between the sexes: they share 
feminist concern s whil e rejectin g th e label . An overwhelmin g majorit y o f 
women will acknowledge that the women's movement has had a positive ef -
fect on their lives.4 According to a Louis Harris poll, 71 percent of the 3,100 
people surveyed support the movement to strengthen women's rights.5 

Perhaps one of the difficulties wit h ascertaining popular allegiance s lies 
in the nature of labeling. The unwillingness to identify onesel f as a feminis t 
may be a part o f the perverse individualism o f Americans, who hate to be 
labeled. Or it may have to do with the nature of fads and trends—the pop -
ular conception attache d to the label: whether i t is presently "cool" or "not 
cool" to be a feminist. As soon as Phil Donahue became a feminist, many of 
his detractors must have immediately decided they did not want to be one. 

The "trending" of feminism als o has some roots in popular press depic-
tions. But even acceptance of the poll results at face value points to the need 
for clarificatio n abou t terminolog y and educatio n abou t basi c definitions . 
When th e subject s o f survey s ar e educate d abou t th e meanin g o f terms , 
such as basic definitions of feminism, they respond more positively to asso-
ciations with those terms. Eleanor Smeal, president of the Feminist Major -
ity Foundation, observes, "One fact stands out: The more the public knows 
about women's rights ranging from affirmative actio n to abortion, the more 
favorable they are."6 

The problem is thus not with the objectives that feminists aim to achieve. 
Mainstream an d radica l feminists , probabl y alon g wit h man y moderate s 
and conservatives, are concerned about equal employment and educationa l 
opportunities, equal pay for equivalen t work, abuses of power on both th e 
institutional and personal levels, such as government decisions made with-
out adequat e consideratio n o f minorit y interests , domestic violence , ade-
quate child care , and the lack of economic choices for people a t many dif-
ferent stations in life. The problem seems centered on the reluctance of peo-
ple to identify themselves as feminists. 

The reasons offered fo r thi s dissociation with feminism ar e many, but a 
few themes resonate persistently. Some women perceive that feminists mus t 
adopt an orthodoxy of beliefs, such as favoring censorshi p of pornograph y 
or bein g pro-choice . The y ma y disagre e wit h a  specifi c politica l positio n 
that the y perceive as essential to feminism o r more generally are reluctan t 
to embrace "a way of life that does not allow for individuality and complex-
ity. [They] fear that the identity will dictate and regulate [their ] lives."7 Oth-
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ers ar e concerne d abou t th e male-bashin g the y associat e wit h th e term . 
Some of these women feel that calling themselves "feminist" will make them 
unattractive to men o r brand them a s strident an d humorless.8 Stil l others 
may be wary of the modern division s o f feminism int o camp s o f "equity" 
feminists or "gender" feminists, or the labeling of the latter group as "victim 
feminists." 

In short, many people avoid identification wit h feminism to avoid possi-
ble negative associations that others might attach to the label, especially ide-
ological ones that they do not share. And people do not want to align them-
selves with a term that has such an unpopular image . 

Images and Ideology: Read the Label Carefully before Opening 
The images conjured u p by the word "feminist" ar e often particularl y un -
flattering. Feminist s may be stereotyped as militant, unattractive, man-hat-
ing, and anti-family , o r perhap s a s rape-crisi s whiners . What ha s cause d 
such a  stigma t o become associate d wit h th e term "feminism" ? O f cours e 
there is more to it than just an image problem, more than just a media prob-
lem. I t i s important t o recogniz e tha t th e constructio n o f th e imag e itself 
serves political functions . Th e identit y and purpose s o f the imag e maker s 
are vital areas for inquiry, but media images generally do not survive in in-
fertile ground . 

The Defense of Patriarchy 

Feminism ha s become define d i n great part by its opponents. In politi -
cally loaded strategic moves, commentators, politicians, and traditionalist s 
characterize the more radical elements of the feminist movemen t a s repre-
sentative of the mainstream. And whatever negativism i s necessarily a part 
of the feminist critiqu e is not only highlighted bu t distorted . For instance , 
factual statements made by feminists that throughout history men have sys-
tematically disempowered women are transformed int o accusations of pre-
sent-day man-hating. Metaphors ar e intentionally misinterpreted . Radica l 
feminist Andrea Dworkin, for example, has often bee n cited for the propo-
sition tha t al l heterosexua l intercours e i s rape; 9 thus , an y tim e Jun e an d 
Ward Cleaver had sex (undoubtedly on Sunday only and in the missionar y 
position), it was rape because of the structure of patriarchy and the socially 
and politically subordinate positions of women. Dworkin never said that all 
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heterosexual sex is rape, although sh e did contras t men' s experience of sex 
as subjects with women's experience of sex as objects.10 The very fact of so-
cial critique is treated as a lapse in etiquette. When feminists talk about sex 
in public , they ar e excoriate d fo r breachin g a  sens e o f decoru m tha t ha s 
reigned for centuries . 

It is a rhetorical move much like that exemplified i n the debate over po-
litical correctness. In the past decade, academics' attempts to include differ -
ent race and gender perspectives and to discuss the virtues of humanism i n 
their courses have been deride d by critics as a movement o f "political cor -
rectness." Media articles on incidents involving protests at photographic ex-
hibits, sexual harassment policies , university speec h codes , and professor s 
teaching multicultura l curricul a rais e the specte r o f tenured radical s o n a 
totalitarian rampage bent on value, language, and thought control . 

In The  Myth of  Political Correctness, Joh n Wilso n argue s tha t n o suc h 
movement exists. He exposes the "PC movement" as the fabricated creatio n 
of the conservative right , who are posing as the victims of an oppressive— 
but nonexistent—libera l politica l order . Wilson carefull y detail s th e inci -
dents and evaluate s the facts behind th e distorted anecdote s givin g rise to 
the charge. 

Feminism suffer s fro m muc h th e same exaggeration an d definition-by -
caricature. Opponents have been extraordinarily successful i n constructin g 
the feminis t stra w woman an d the n burnin g he r i n effigy . I n th e pas t tw o 
decades, the word has often bee n used in popular conversatio n t o connot e 
behaviors wit h whic h som e peopl e disagree : wome n openin g door s fo r 
themselves, having a  job, living with anothe r woman , o r usin g birth con -
trol. In a 1992 fund-raising letter , Christian Coalitio n founde r Pa t Robert -
son deride d feminis m a s a  "socialist, anti-famil y politica l movemen t tha t 
encourages wome n t o leav e thei r husbands , kil l thei r children , practic e 
witchcraft, destro y capitalis m an d becom e lesbians." 11 Patric k Buchana n 
repeated this description in a speech at the 199 2 Republican National Con -
vention. 

Conservative radio talk show host Rush Limbaugh coined the slur "fem-
inazi." While Limbaugh originally applied the term to pro-choice advocates 
and Firs t Lady Hillary Rodham Clinton , i t has become a  household term , 
used interchangeabl y wit h th e wor d "feminist. " Wha t ha s bee n almos t 
smoothed ove r i n th e popula r translatio n o f th e derisiv e labe l i s the un -
thinking comparison to Nazism. What remains is simply a stark adversaria l 
image of what i t means to be a feminist, with a  hostile undertone tha t im -
plies violent extremism . 
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While Buchanan's and Limbaugh's comments are vivid examples of the 
twisting of "feminism," we see the same forces at work in the more muted 
but powerful depiction s of feminism i n the popular media . Consider, for 
example, the portrayal of Hillary Rodham Clinton, one of the nation's most 
visible symbols of feminist ideals: a successful, pro-choice professional who 
kept her maiden name, a political activist who champions women's rights, 
named by the National Law Journal as one of the nation's hundred mos t 
powerful lawyers, and an author whose book It Takes a Village demands that 
the nation shoulder collective responsibility for the welfare of children. Yet 
she is subjected to relentless caricatures by cartoonists, pundits, and politi-
cal columnists. Greeting cards spoof her as First Dominatrix; cartoons fea-
ture policy advisors taping her mouth shu t because she is engaged in the 
gender-inappropriate behavior of speaking her mind; bumper stickers ask, 
"Who Elected Her?" or exhort, "Impeach Clinton: Get Rid of Bill, Too." An 
article in Life magazine about "The 50 Most Influential Boomers " dubbed 
Hillary Rodham Clinton "First Feminist." But Clinton herself avoids identi-
fication wit h the term, which in itself speaks volumes about perceptions of 
public acceptance of feminism. 

A strong woman with political power and savvy, Hillary Rodham Clin-
ton i s castigated fo r trait s tha t i n me n woul d brin g praise an d rewards . 
While some legitimate questions may be raised regarding her knowledge of 
events in the Whitewater transactions , think about the negative press she 
has garnered for other initiatives. She was culpable of having the hubris to 
expect Congress to approve a national health care reform proposal . When 
she drew on the African proverb "It takes a village to raise a child" for her 
book urgin g communitie s t o nurtur e children , Hillary Rodha m Clinto n 
was castigated fo r advocatin g government intrusion s into family life.12 If 
Barbara Bush or Rosalyn Carter had issued such a message, would not the 
reception of i t have been vastly different? Accordin g to his mother, Newt 
Gingrich, then Speaker of the House, called her a "bitch." If it is nationally 
acceptable to vilify—with som e of the worst gende r stereotype s imagin -
able—the First Lady (a designation that we won't get into at this point), why 
would any citizen sign up to be a feminist? 

A significant amount of the negative imagery associated with feminism 
may be due to resistance to its ideas borne out of self-interest. As with many 
insurgent concepts , feminism doe s threaten the privileged class . For cen-
turies, that has been men. Much of the resistance to feminism was, and still 
is, simply a defense of patriarchy. It is an understandable defense of a con-
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cept of self, appropriate roles , and relations, and a  worldview that is perva-
sively developed in the minds and hearts of many in our society . 

But not only men join the crusade against feminism. The idea that fem -
inism migh t requir e discardin g traditiona l role s terrifie s bot h me n an d 
women. Som e wome n ar e happ y wit h traditiona l roles . Man y kno w n o 
other way of life. 

Other women may worry about the responsibility that comes with equal-
ity. Larg e number s o f wome n repeatedl y oppose d th e propose d Equa l 
Rights Amendment ou t o f fear s tha t i t would entai l compulsor y militar y 
service for women, institute unisex bathrooms, and rupture their existence. 
Some opposition t o the ERA crystallized among "'family-oriented women ' 
who felt that the ERA endangered an d devalued the gendered norms upo n 
which they had built their identities and their lives."13 Feminism jolted both 
men an d women. It provoked man y different kind s o f reactions , reactions 
that varied amon g women an d me n an d eve n within individuals , creating 
sympathizers, unsettlin g man y more , an d sendin g som e int o a  resistan t 
stance. 

Some women simply are not feminists, not from concerns about the bur-
dens of equality, but from adherenc e to the roles traditionally prescribed by 
patriarchy. Conservatives like Phyllis Schlafly have railed agains t feminis m 
for decades . A  curren t incarnation , th e Independen t Women' s Forum , 
which grew out of a group of women who supported Clarence Thomas dur-
ing hi s confirmatio n hearings , side s wit h mor e traditiona l conservativ e 
women's groups, such as Schlafly's Eagle Forum and Concerned Women of 
America, i n opposin g abortio n rights , affirmativ e action , an d legislatio n 
like the Violence Against Women Act. These are women who join Schlafly in 
rabidly antifeminist jibes, such as Schlafly's polemic against "'shrill radioac-
tive feminists' who are taking over Congress" and disrupting family values.14 

A wide range of politicians and commentators, then, portray feminists as 
dangerous and dogmatic . Feminism i s placed in opposition t o "family val-
ues." Mere mention o f the term sound s interna l alar m bells . People paus e 
and tak e a  breath whe n th e word come s u p i n conversation . Women fea r 
repercussions from being associated with feminism. "A lot of young women 
don't want to be called feminists because, hey, listen to Rush Limbaugh, and 
you've heard i t all . It's equated wit h being lesbian, fat, ugly." 15 And th e re -
luctance to use the term probably goes beyond fear of name calling. In 198 9 
at the University of Montreal, a man who had been denied admission to the 
engineering schoo l entere d a  classroom arme d wit h a  semiautomatic . H e 
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methodically separate d th e me n from  th e women, and then , yelling, "You 
are al l a  bunch o f feminists! " opened fire  o n th e women , killing fourtee n 
and wounding many others. Is it any wonder tha t s o many people, princi-
pally women, preface their remarks endorsing women's rights with the dis-
claimer "I'm not a  feminist, but " ? 

The Media Spin: Pop Culture Feminis m 

Media images strongly shape popular perceptions. They are what people 
know, often al l that they know, about current events. This shaping influenc e 
exists in part because reporting does take from, respond to, and accentuat e 
the threads of popular feelings . In her 199 1 book Backlash: The Undeclared 
War against American Women,  Susa n Falud i graphically depicted the vari-
ous way s media—film , television , an d advertisements—creat e image s o f 
women geared toward keeping women in their traditional places: as vulner-
able creature s o r victims , passiv e housewives , sexuall y availabl e nymphs , 
traditionally feminine ladies, or pitiable, overworked careerists. Witness the 
attention-grabbing headline s o f newspaper article s that fee d popula r per -
ceptions o f a  movement tha t i s dogmatic , dangerous , an d possibl y delu -
sional: "Powe r Feminist s Can' t Affor d t o Brus h Of f th e Family, " "Draf t 
Looks Lik e Gende r Feminis t Manifesto, " "Fosterin g Feminis t Follies ; 
Women's Studies : Little Thought, Lot s of Dogma, " "Feminist Grou p Doe s 
Not Live in Real World," "Feminists' Definition o f Sexual Harassment Is Ex-
ercise in Brainwashing. " 

Some writers and reporter s exce l at finding  th e outre examples , magni-
fying th e provocativ e labels , and puttin g a  semi-educated glos s on th e is -
sues. Other commentator s ar e perceptive i n ascertainin g what appeal s ar e 
being made by various modern feminists—appeals t o power, to identity, or 
to the rhetoric of emancipation—but instea d of exploring these structure s 
and taking them seriously, they exploit and ridicule them. In so doing, they 
transform th e caricature s o f feminis m offere d b y it s opponent s int o de -
scriptions of feminist gospel . 

In February 1994 Esquire ran a cover story, featuring a  topless Drew Bar-
rymore, entitled "Feminist Women Who Like Sex." The title and the text im-
plied, of course, that most feminists do not like sex. Consider the followin g 
passage from th e article: 

These "sexual agency" or "sexual empowerment" agitators have no collective 
platform, they often strongl y disagree, and they hate being indiscriminately 
lumped together . But from lesbia n eroticis t Pa t Califia t o Clark University 

.....
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professor Christin a Hoff Sommers there's a commonality of interest strong 
enough for us to do some discriminate lumpings and declare it a movement, 
a movement proclaiming sexual liberation, sexual equality, and the reclama-
tion of men from the scrap heap of theory. Call it "do me" feminism 

They're going to talk about it—about cocks, about pussies, about fisting 
and sucking—ways designed to make the average male blush Th e do-me 
feminists are choosing locker room talk to shift discussion from the failures 
of men to the failures of feminism, from the paradigm of sexual abuse to the 
paradigm of sexual pleasure. They want to return sex from the political realm 
to the personal. In short, they want to have fun.16 

In topic, tone, and translation, the article typifies the ways modern fem -
inism is oversimplified an d exploited . Sex sells. The article portrays a  large 
camp of contemporary feminist s a s predatory, "selfish bitches " whose sex-
ual politics are geared (althoug h no t exclusively ) towar d obtainin g sexua l 
gratification. Naturally , the y no w bea r th e media-conferre d labe l "do-m e 
feminists." 

A 1995 issue of Sassy, a magazine for teenage girls, contains an article en-
titled "Is Feminism the New 'F' Word?" The opening paragraph implies that 
feminism ma y be dogmatic , dispensable , and obsolete : "We couldn' t car e 
less what th e 'experts ' have t o say—wha t th e medi a feminist s hav e bee n 
stuffing dow n ou r throats . W e wante d t o kno w ho w you  fee l abou t th e 
movement that defined your mother's generation, and how—if at all—you 
incorporate feminism int o your daily lives."17 The article invites women t o 
view feminism no t only as unfashionable an d passe, but as little more tha n 
a fashion statement , and a dubious one at that . 

Modern feminism is portrayed as a matter of individual choice and, thus, 
individual responsibility. And for some, individualism i s one of the highest 
goods, in splendid isolation from cultural beliefs, socialization patterns, and 
the influence of structural relations on "choices." The cultural constructio n 
of feminism as individualism has another important consequence: it misdi-
rects attentio n awa y fro m collectiv e responsibilit y o r action . Som e com -
mentators have performed a  monumental disservic e in reshaping issues of 
collective importanc e a s problems solvabl e b y individua l act s o f self-im -
provement: 

Celebrated best-sellers offer cautionary tales of both success and failure, but 
their underlyin g messag e i s much th e same . Whether th e topi c i s super -
moms and how they manage, or Women Who Can't Say No and the Men 
Who Control Them, the moral i s that solution s for women' s problems lie 
with individua l women. It i s just a  matter o f choosing the right man , the 

.....
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right wardrobe , the righ t caree r sequence , or th e righ t time-managemen t 
techniques.18 

The negative imagery attached to feminism i s fed by the publicity given 
to extreme views. Consider the extraordinary media coverage given to Katie 
Roiphe's first book, The Morning After: Sex, Fear, and Feminism on  Campus, 
and the unquestioning acceptance of its premises that incidents of rape o n 
college campuses ("dat e rape" ) ar e wildly exaggerated by "rape crisis femi -
nists." When Kath a Pollitt , finalis t fo r th e Nationa l Boo k Critic s Circl e 
award for he r book Reasonable Creatures: Essays on Women and  Feminism^ 
championed reaso n in the service of feminism, she received a sprinkling of 
laudatory reviews. When Camill e Paglia slams "yuppie feminists, " journal-
ists ar e entertaine d b y th e outrageou s thing s sh e says , and writ e literall y 
thousands of columns about her . 

And th e medi a article s ar e abou t "her"—Pagli a herself , o r Bett y 
Friedan, or Gloria Steinem. They are articles about the players, but no t th e 
ideas. We can rea d abou t Camill e PaghY s attir e o f big , black boot s an d a 
knife o n a  belt aroun d he r hips , the grayin g o f Bett y Friedan, o r th e sex y 
but intellectua l look s o f Glori a Steinem . Newspaper s giv e airpla y t o per -
sonal detail s o f th e lifestyle s o f feminists , suc h a s Nationa l Organizatio n 
for Women president Patricia Ireland, who has both a  husband and a long-
time femal e companion . Catharin e MacKinnon' s relationshi p wit h Jeffre y 
Masson o r whethe r sh e wear s he r hai r i n a  bu n receive s a  significan t 
amount o f medi a coverag e b y reporter s wh o see m les s intereste d i n he r 
theories abou t ho w lega l doctrine s an d institution s promot e patriarchy . 
Perhaps th e critiqu e i s no t uniqu e t o reportin g o n feminism . Th e pres s 
may glom onto the people in a movement because characters are more in -
teresting t o reader s tha n ideas . But besides th e strikin g absenc e o f reflec -
tive pieces on subtl e differences betwee n the theorists' theories, something 
else seems to be at work . 

This focus on personalities smacks of the irrelevancy of ad hominem rea-
soning. Illogic of many kinds is there: emotive-persuasive appeals to popu-
lar prejudices , vas t overgeneralizations , an d nonrepresentativ e sampling . 
Worse, centering attention on the personalities of feminists leaves intact the 
worldwide degradation o f men and women in all its economic, psycholog-
ical, religious, political an d familia l forms . I t deflect s attentio n awa y fro m 
the systemi c critique s offere d b y feminis t theories . The concentratio n o n 
feminist figurehead s i s reminiscen t o f th e no w largel y discredite d "grea t 
man" theory of history—the idea that great individuals shape the direction 
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of history. One difference , though , i s that i n thi s "great woman" theory o f 
feminist history , the women are depicted as not so great. 

In Who  Stole  Feminism? How Women  Have  Betrayed Women,  Christin a 
Hoff Sommer s describes a feminist movemen t populated by "gender" fem-
inists and "equity" feminists. According to Sommers, gender feminists hav e 
dominated th e women's movement with a n ideology of women a s victims 
and me n a s abusers , whil e equit y feminists , lik e Sommers , simpl y wan t 
women t o hav e equa l rights . Sommer s als o accuse s gende r feminist s o f 
"falsehoods and exaggerations" regarding evidence of gender bias, anorexia, 
and battering of women.19 Sommers's scathing indictment o f "the feminis t 
establishment" wa s extraordinaril y wel l receive d i n th e popula r media , 
drawing praise from reviewer s in the Chicago  Tribune, Wall  Street Journal, 
Denver Post, Washington  Times,  and Boston Globe. 

What is remarkably curious is the vast amount of spotlight attention th e 
popular medi a hav e give n t o Pagli a an d Sommers , give n tha t thei r idea s 
about women' s agenc y are a  repackaging o f concept s discusse d b y acade -
mics for years. American studies professor Patric e McDermott make s clear 
that ideas such as those in the works of Paglia, Roiphe, and Sommers, ideas 
of feminist victimology and constructions of female sexuality, have been the 
subject o f feminis t academi c debat e fo r mor e tha n a  decade. McDermot t 
points out that the media championing of these selective critiques of femi -
nism "promotes a version of women's studies that trivializes feminist analy -
ses of power, undermines attempt s t o effec t socia l change, and cast s femi -
nism as a hegemonic bully on American campuses." 20 

By and large the media are owned by rather conservative capitalist inter -
ests; they operate with the necessity of selling, and this often pushe s toward 
sensationalism. And reporters are journalists, most o f them proponent s o f 
informational right s o r a t leas t significantl y influence d b y individualisti c 
conceptions o f freedom. McDermot t suggest s that thi s latter feature—th e 
shared ideolog y of liberal individualism—offer s a t least a  partial explana -
tion o f wh y academic s lik e Pagli a an d Sommer s prefe r t o publis h i n th e 
popular press. 

Feminist academic s have generally accepted a  vision o f feminis t theor y 
that connects individual injustices an d larger institutional structures : fam -
ilies, schools, corporations, and othe r socia l organizations . Critical acade -
mic feminism focuse s on the power relations among various classes of peo-
ple along many dimensions of identity, such as sex, race, and economic con-
ditions. Mos t feminis t academi c scholarshi p acknowledge s a  variet y o f 
epistemological issues in the analysis of women's history and experiences. It 
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develops th e ide a o f multipl e perspectives—tha t a n individua l blac k 
woman, fo r example , see s th e worl d a s a  black , a s a  woman , a s a  blac k 
woman, and as a black woman from a  particular set of economic and socia l 
circumstances. Academic feminism point s to the delicate interplay between 
subjectivism an d objectivis m i n interpretation—a s jus t on e example , th e 
mechanisms b y which persona l experience s ar e translate d int o empirica l 
statements abou t th e conditio n o f women . An d academi c feminis m dis -
cusses th e constraint s o f existin g powe r an d socia l relation s o n th e ver y 
ways people are able to think about gender . 

Pop culture feminism, on the other hand, offers a  single view of women, 
one ringin g wit h th e hallmark s o f traditiona l essentialis t individualism : 
women ar e free agents , strongly sexual beings, and no t passiv e victims. In 
the works of Paglia and Roiphe are numerous comments about women's re-
sponsibility fo r engagin g i n risk y behavio r tha t solicit s mal e aggression . 
Katie Roiphe argues that sexua l harassment shoul d be handled by individ-
uals rathe r tha n throug h collectiv e actio n o r etiquett e codes. 21 In Sex y Art 
and American Culture,  Paglia writes that if a woman is raped, she "must ac-
cept th e consequence s and , throug h self-criticism , resolv e neve r t o mak e 
that mistake again."22 And Paglia believes women are willfully stupid for re-
maining in abusive relationships. Diminished or ignored are the subtle and 
complex ways women hav e been conditione d b y oppression an d thei r ef -
forts politicall y suppressed . Th e epistemologica l constraint s o n under -
standing about women's behavior are nonexistent . 

Such depictions of women a s either free agents or the products of coer -
cion involve fruitless dichotomizing . Elizabeth Schneider explains what she 
calls "the fals e dichotom y o f victimizatio n an d agency " in th e contex t o f 
battered women : 

[Although an appreciation of women's experiences as victims [is] necessary 
and important, an exclusive focus on women's victimization [is ] incomplete 
and limiting because it ignore[s] women's active efforts to protect themselves 
and their children, and to mobilize their resources to survive. At the same 
time,... an exclusive focus on women's agency, reflected in the emphasis on 
why the woman ha[s] not left the battering relationship, [is] shaped by liberal 
visions of autonomy, individual action, and individual control and mobility, 
which [are ] equally unsatisfactory withou t the larger social context of vic-
timization.23 

Kathryn Abrams suggests that a  more realistic vision encompasses bot h 
poles of these antinomic choices. Feminist theorizing, social programs, and 
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laws should "reflec t th e partia l agenc y of women . . . whil e addressing th e 
underlying conditions of women's oppression." 24 

In man y ways , popular writer s perfor m suc h a  disservice t o feminism . 
Emphasizing the focus on themselves as personalities, rather than on issues, 
is one example. Creating simple demarcations between strands of feminis m 
is another. Some popular culture writers promote a belief that there is a co-
ercive and univocal orthodoxy to feminism. We see it in Katie Roiphe's de-
scription o f "rape crisi s feminists" or Christin a Hof f Sommers' s simplisti c 
division o f feminis m int o camp s o f "gende r feminists " an d "equit y femi -
nists." Even historian Elizabeth Fox-Genovese, writing for a  mass audience, 
embodies the idea of insularity in the title of her mos t recen t book, Femi-
nism Is Not the  Story of My Life:  How Today's  Feminist Elite Has Lost Touch 
with the  Real Concerns of Women. Fox-Genoves e also promotes the idea of 
feminist orthodoxy, referring in the text to advocation of the pro-choice po-
sition as "the litmus test" of feminism. Very generally, this dissociation be -
tween academic feminism an d the feminism o f popular cultur e disregard s 
the shadings on so many issues, and ignore s the complexity of individual s 
and situations . 

An odd disjunction exist s in media reporting between the particular and 
the general. At the one extreme, press coverage centers on individuals , but 
only high-profile individuals . At the other extreme , little attention i s given 
to the everyday experiences o f men an d women makin g choice s about is -
sues o f reproductio n o r chil d care , o r havin g thos e choice s limited , bu t 
much is made of the general issue of abortion or parenting or birth control . 
Deborah Rhode points out, "Articles on Medicaid funding ar e typically cast 
in terms of political skirmishes among elected officials o r contests between 
prolife and prochoice advocates. Seldom do we hear anything from or about 
the women, particularly low-income women o f color, whose lives are per -
manently marred by the absence of birth contro l or prenatal services."25 In 
the process of sensationalizing the political battles, the abstraction comes to 
the forefront, an d people's experiences are lost. 

The media giv e inordinate attentio n t o extrem e views because they are 
simply more interesting . Those i n th e sensibl e middl e neve r ge t the sam e 
forum. Coverag e o f particula r issue s i s provided i n soun d bites , in whic h 
"reporters commonl y offe r a  sampling o f the mos t radica l comment s an d 
then make special efforts t o interview hostile onlookers or 'regular' women 
on the street who are alienated from suc h rhetoric [One ] resul t i s that 
debates among women ar e cast as catfights."26 The focus o n extrem e posi -
tions misses many of the simple, mainstream messages of feminism, such as 
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equal rights for women o r the need for men and women to be free o f gen -
der stereotypes . It also presents a  picture o f a  movement populate d by ex-
tremists and polarized on most issues of significance. Omitted is any exten-
sive coverage of the issues themselves. Perhaps this is one of the reasons so 
many people, female and male, are willing to champion women's rights but 
disavow any connection to feminism . 

Misperceptions of Radicalism 

One o f th e mos t pervasiv e perception s o f feminis m i s the equatio n o f 
feminism an d radicalism. This may have to do with the circumstances sur -
rounding th e birth o f modern feminism , it s embrace o f sexua l liberation , 
and its battles—viewed as revolutionary—to change the social and political 
terrain of gender . 

From Civil Rights to Feminis m 

Feminism became part of the popular consciousness after the grassroots 
civil right s movement . Th e timin g ma y have been unfortunat e i n severa l 
ways. First, people were "burned out, " to borrow a  phrase from th e era, by 
the fights  for equality . Feminism surface d i n the decade immediately afte r 
massive resistance to racia l integration . B y the late 1960 s and earl y 1970s , 
the nation had just finished experiencing extensive litigation, race riots, do-
mestic military intervention, and the virulent rhetoric of racism. In the in-
augural words of Governor George Wallace, "Segregation now! Segregation 
tomorrow! Segregation forever!" President Eisenhower had ordered federa l 
troops t o Centra l Hig h Schoo l i n Littl e Rock , Arkansas , afte r Governo r 
Orval Faubus called out the National Guard to prevent nine black children 
from attendin g it . 

Far mor e terrifyin g event s rocke d th e country : churc h bombing s an d 
desecrations, the assassination s o f blac k leader s Dr . Martin Luthe r King , 
Malcom X, and Medgar Evers , Ku Klux Klan lynchings of activists, and the 
brutal murder s o f civi l rights volunteers, black and white , who worked t o 
register black voters. In one of the church bombings, at the Sixteenth Stree t 
Baptist Churc h i n Birmingham , fou r blac k girl s were killed; they had jus t 
finished thei r Sunday school lesson. There were "sit-ins" at lunch counter s 
in Greensboro, North Carolina, "swim-ins," "read-ins," and "pray-ins" to de-
segregate pools, libraries, and churches, political battles culminating in the 
passage of the Civi l Rights Acts of 1957 , 1960, and 196 4 (which mad e i t a 
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crime to obstruct persons trying to comply with civil rights orders) and the 
Voting Rights Act, marches, protests, boycotts, prosecutions, court injunc -
tions, arrests, police dogs , mob violence , jeering, spitting, and a  climate of 
fear and hate. 

On th e heel s o f thes e decade s o f socia l unrest , hostility , an d violence , 
women wer e suddenly demanding right s too . And th e problems raise d b y 
the women's movement ran deeper than simply a national unwillingness to 
reenact the tumultuous 1960s . The social upheaval threatened by the upris-
ing of women wa s in som e ways far mor e pervasiv e tha n th e demand s o f 
racial minorities for social and political rights. The women's movement po-
tentially included not a  mere 1 0 percent of the population, but literally half 
of the population, of all races. And it involved people one lived with: wives, 
partners, mothers, sisters, daughters. The radicalism of feminism was exag-
gerated in the minds of the defenders o f traditionalism no t only because of 
the dangers of widespread social and lifestyle changes, but also because this 
insurrection wa s emotionall y charge d wit h betrayal . I t wa s a s thoug h 
women, who were expected t o be docile , supportive, and nurturing , were 
being unfaithful . 

The feminis t movemen t promise d a  revolution tha t coul d no t b e con -
fined t o certain area s of the country o r neighborhoods o r to certain kind s 
of relief. The problems of the racial civil rights movement were more easily 
defined. Th e problem s o f th e women' s civi l right s movemen t wer e mor e 
complex an d slippery . There wa s a  vague sens e o f inequality , bu t wome n 
were not being told they could not si t at certain lunch counters . And femi -
nism shook deep, pervasive, widely and subjectively accepted beliefs, habits, 
behaviors, and roles . Women wanted an equality that went beyond remov -
ing barriers . They wanted wha t wa s viewed (oxymoronically ) a s extrem e 
equality; they wanted equality of results. Americans, when they think abou t 
equality, think abou t equalit y of opportunity : a n absenc e of formal barri -
ers, n o prohibition s i n admission s criteria , jo b trainin g programs , an d 
scholarships, to name but a few examples. The American public's notion of 
equality has never extended to equality of results. These may be some of the 
historical reason s tha t i n popula r consciousness , feminis m a s a  politica l 
movement is associated automatically with radicalism . 

The Sexual Revolution: Offending Sensibilitie s 

Another aspec t of feminism tha t promoted it s connection i n the popu -
lar mind wit h radica l behavior wa s the high-profil e intertwinin g o f femi -
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nism with the politics of sexual liberation. The sexual revolution's redefini-
tion of sexuality provoked attention to patterns of sexual interaction and 
provided enlightenment and information abou t a wide variety of sexuality 
issues. Information abou t anatomy and sexually transmitted disease s was 
no longer hidden. Women received cultural permission to enjoy sex. Con-
traception became a joint responsibility between sexual partners. Questions 
were raised about traditional assumptions about women and sexuality: that 
women were expected to be sexually inexperienced at the time of marriage 
and always sexually available to men. As the U.S. Supreme Court recognized 
in 197 3 in Miller v. California, the sexua l revolution o f the previous few 
years removed "layers of prudery from a subject long irrationally kept from 
needed ventilation."27 

During the sexual revolution discussions about repressions and inhibi-
tions were not simply, and probably not even primarily, about sexual prac-
tices an d appetites . Thes e discussion s instea d signale d deepe r concern s 
about sexua l powe r an d autonomy , abou t wh o shoul d b e i n contro l o f 
women's sexuality . The debate , for example , regarding th e "myth o f th e 
vaginal orgasm"—a question of whether women's erotic pleasure was nec-
essarily tied to procreative acts—wa s a  dialogue about th e acceptance of 
popular assumptions that contributed to sexual oppression. For feminists, 
sexual politics were tied to a broader discourse of liberation. The sexual rev-
olution changed popular thinking about sexual expression, gender roles, re-
lationships, and responsibilities. Yet in a country still heavily influenced by 
the more s o f th e Victorian age , some perceive d thi s sexua l opennes s a s 
purely licentious behavior. Pope John Paul II and numerous other leading 
religious figures of various denominations have linked feminism with the 
excesses of the sexual revolution.28 

And, as always, there were the media accounts of burned bras and man-
hating. The issues in the spotlight o f feminist concerns , then and now— 
such as the connections between sexual freedom an d economic indepen-
dence—were not those that drew media attention. Susan Faludi depicts how 
the media foster—and eve n create—myths about feminism. Sh e tells the 
story of how feminists became one with bra-burners. At a protest outside 
the Mis s America pagean t i n 1968 , "a few women tosse d som e padde d 
brassieres in a trash can. No one actually burned a bra that day—as a jour-
nalist erroneously reported. In fact, there's no evidence that any undergar-
ment was ever so much as singed at any women's rights demonstration in 
the decade."29 Faludi continues by noting that" [t]he only two such displays 
that came close were both organized by men, a disc jockey and an architect, 
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who trie d t o ge t women t o flin g thei r bra s int o a  barrel an d th e Chicag o 
River as 'media events / Only three women cooperate d i n the river stunt — 
all models hired by the architect." 30 

Bra-burning is just one example of an isolated, media-sponsored event , 
but th e politic s o f sexua l exces s becam e viewe d a s representativ e o f th e 
movement. The images persist , despite the facts . In som e ways, the medi a 
reduced the sexual revolution to fads of women going braless, tales of com-
munes, and experimenta l interpersona l relation s such as "open" marriages 
and fre e love . Commentators wer e much mor e voyeuristically attracted t o 
reporting on the varieties of sexual behavior rather than the politics of sex-
ual relations. 

Some viewed the sexual revolution as being merely about sexual permis-
siveness. To them, the challenge to traditional assumption s abou t chastit y 
and gender roles was inextricably linked with perversion an d moral decay . 
And at the time, some of the participants were willing to capitalize on on e 
interpretation o f th e movement' s messag e o f fre e love , whil e elidin g it s 
more comple x politica l messages : "orgasms, now tha t anatom y ha d bee n 
clarified, were easier to achieve than equality." 31 

The women' s movement' s connectio n wit h sexua l liberatio n offende d 
along another dimension as well. Leaders in the movement sought abortio n 
and contraceptiv e right s fo r women , whic h the y viewe d a s essentia l t o 
women's rights of self-determination. Thi s aspect o f the sexual revolutio n 
was intended to liberate women from oppression s associated with their re-
productive function s an d t o mak e nonmotherhoo d a  sociall y acceptabl e 
state. The religious right condemned both abortion and contraception an d 
blamed feminis m fo r thei r availability . Of course , the reproductive choic e 
controversy is a double-edged sword—garnering both adherents and oppo-
nents fo r th e feminis t movement . I n th e earl y month s o f 1989 , after th e 
Supreme Cour t accepte d certiorar i i n Webster  v. Reproductive Health Ser-
vices, a case that threatened a  reconsideration o f Roe v. Wade, the Nationa l 
Abortion Rights Action League and the National Organization fo r Women 
each gained fifty thousand new members.32 

Even today, some conservatives see discussions of sexuality not as key to 
women's emergence from repressio n and oppression , but a s triggers in th e 
breakdown of "family values." As Irving Kristol would have it, women's sex-
ual liberation mean s "liberation fro m husbands , liberation from  children , 
liberation from  family . Indeed , the rea l object o f these various sexua l het -
erodoxies is to disestablish the family as the central institution of human so-
ciety, the citade l o f orthodoxy." 33 Extrem e conservative s ar e no t th e onl y 
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ones to hold feminism responsibl e for the excesses of the sexual revolution. 
In Feminism Is  Not the  Story of My Life,  Elizabeth Fox-Genoves e note s th e 
dark side of feminism's successe s in separating sex and morality. She main-
tains that on e of the consequences o f sexual liberation i s the ris e of singl e 
motherhood, which has translated into abandonment, particularly for poor 
women. 

Advocating Change or Fomenting Insurrection: 
What Is Radicalism Anyway? 
Almost al l significant socia l movements hav e had a  contingent o f partici -
pants who recognize that thei r job i s to push the envelope. In the feminis t 
movement, those originally considered radica l had to upse t settle d consti -
tutional doctrine , employment an d property laws, and historically embed -
ded traditional roles and social definitions o f gender in order to change the 
political, social, and domesti c landscape fo r women. For centuries wome n 
could not earn wages, sue, possess property, or make contracts in their own 
name, let alon e hol d politica l office . I n th e earl y nineteenth century , onl y 
Quakers permitte d wome n t o spea k i n publi c a t religiou s gatherings . No t 
until 1920 , and then onl y grudgingly, were women give n the right to vote. 
Issues we now conside r matter s o f basi c human rights—women' s voting , 
keeping their own wages, and making political speeches—were, in the not -
distant past, shockingly radical concepts. 

It wa s radica l feminist s i n th e 1960s , whom Bett y Frieda n accuse d o f 
waging "a bedroom war, " who locate d marriag e an d famil y relation s a s a 
source o f women' s oppression . Thes e discussion s wer e precursor s o f th e 
modern debate s about th e politics of housework. Radica l feminists mobi -
lized women to recognize and fight rape and other violence against women. 
But angry rhetoric by some early radical feminists abou t men as the agents 
of oppressio n mad e i t eas y to dismis s th e entir e movemen t a s hopelessl y 
flawed. 

In the modern era , radical feminist Catharin e MacKinnon stretche d th e 
boundaries o f the possible by creating the concept o f a  cause of action fo r 
sexual harassment . Instea d o f viewin g th e systemati c mistreatmen t o f 
women with sexua l innuendos and improper touchings as a matter o f tor t 
law or employment law, MacKinnon recognized that no legal constructs ex-
isted that comprehende d an d remedie d women' s experience s a s recipient s 
of unwante d sexua l attentio n i n th e workplace . In 197 9 she wrote Sexual 
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Harassment of  Working Women, defining "quid pro quo" and "hostile work 
environment" harassment . Sh e describe d sexua l harassmen t a s a  group -
based wron g t o wome n inadequatel y recompense d unde r prevailin g tor t 
theories. Her theoretical work prompted th e EEOC to acknowledge sexua l 
harassment a s sex discrimination i n violation o f Title VII. A decade and a 
half later, the law of sexual harassment i s entrenched and evolving . 

Part of the persistent linkage of radicalism and feminism ha s to do with 
the nature of social change. Any sort of political resistance to an entrenched 
social order is viewed as tantamount t o radicalism. Particularly with femi -
nism, the mechanisms of change necessitated fundamental restructurin g of 
laws, relationships, social institutions, and concepts of appropriate cultura l 
roles. The movement was a threat to traditional understandings of identity. 
It demanded reallocatio n o f power an d decisiona l responsibility . I t woul d 
change social, political, and economic roles for all time. In short, the sweep-
ing transformations envisione d b y feminism ar e th e ver y sort s o f funda -
mental changes that define political radicalism . 

But it is essential to distinguish means and ends. Feminism was radical in 
its transformative expectations . It s objectives , however , o f equa l political , 
social, and domesti c right s fo r wome n wer e modest . The feminis t move -
ment wanted to obtain for women the rights men had enjoyed for centuries. 
Sure, feminism i s radical, if you think of equal rights as radical. 

When th e ter m "radical " i s use d t o describ e som e innovativ e o r out -
landish strategy of modern feminism, it is all too easy to forget that women's 
rights were forged in the crucible of revolution. Now we take for granted the 
once radical ideas that women shoul d be able to vote, hold political office , 
use birth control , and work in environments fre e from  sexua l harassment . 
As the Reconstruction amendments , the Nineteenth Amendment , and th e 
Constitution itsel f all attest, the radicalism o f this moment i n history may 
be the well-entrenched right s of the future . 

But the equation of modern feminism wit h radicalism relates to the po-
litical tactics discussed a t the beginning o f this chapter. Painting feminis m 
as an insurrectionist movement o r focusing on some of its smaller excesses 
may be part of a systematic strategy to discredit it. It is unfortunate tha t the 
radical leader s o f th e movemen t ar e remembere d fo r a  publicity-seekin g 
tactic or an intemperate statement, rather than for the fundamental reform s 
they inspired. The perception o f the entire feminis t movemen t a s radical-
ism reverses the core and the extremes. This misguided view of feminism a s 
a radical fringe movement may be one of the most significant impediment s 
to its advancement. 
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Feminism and the Vestiges of Exclusionary Thinking 

The stereotype of feminists a s opposed to family values is insultingly erro-
neous. The stereotype of most feminists a s man-hating i s a distortion. But 
the question mus t be asked  whether som e feminist s hav e promoted thos e 
negative associations, or whether the intemperate versions of some thinkers 
on some  issues are spun ou t as feminist extremis m an d repackaged a s cen-
tral to feminism . We also need t o tease out th e ways early incarnations o f 
feminism o r some arguments of a few feminists ma y have alienated poten -
tial supporters . 

The Early Women s Movement and Racial Alienation 
By th e tim e "feminism " emerge d a s a  popula r ter m i n th e 1970s , th e 
women's movemen t ha d a  long history. In this country that histor y began 
with the late eighteenth-century fight  fo r politica l rights. One unfortunat e 
facet o f that history was the early alienation of a core of supporters . 

Some of the earliest supporters of suffrage sa w the parallels between th e 
enslavement o f black s an d th e cabining , silencing , an d possessin g o f 
women. Abolitionists lik e Angelina an d Sara h Grimk e mad e a n earl y at -
tempt to connect women's suffrage an d voting rights for blacks. The very re-
luctance of some reformers to allow the inclusion of women in the fight for 
abolition prompted women to recognize the need for their own emancipa -
tion. While the two causes were linked in the minds of some early suffrag -
ists, those in power failed t o see the connections . The Fourteenth Amend -
ment seemed to specify its applicability only to males.34 When the Fifteent h 
Amendment wa s proposed , an d i t conferre d votin g right s onl y o n blac k 
men, several leaders of the suffrage movement , including Susan B. Anthony 
and Elizabeth Cady Stanton, lobbied agains t it . Anthony and Stanto n eve n 
sparked a  petitio n driv e agains t blac k "mal e suffrage." 35 Others , suc h a s 
Myra Bradwell and Lucy Stone, viewed the granting of voting rights to black 
men a s a matter o f a  broader histor y o f incrementa l successe s that woul d 
inure to the benefit o f women. 

But it was at this point i n history that some white women began to fea r 
the conflation o f suffrage fo r women (read : white women) an d suffrage fo r 
blacks (read : black men) . Some suffragists though t tha t onl y one group — 
white women or black men—would gain voting privileges. In the mid-nine-
teenth century Susan B. Anthony refused t o assist black women in organiz-
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ing a chapter of the National Women's Suffrage Association.36 In 1851 , at the 
Akron Convention on Women's Suffrage, white suffragist France s Gage was 
urged to not allo w Sojourner Trut h o n th e platform: "Don' t le t her speak , 
Mrs. Gage, it will ruin us . Every newspaper i n the land wil l have our caus e 
mixed up with abolition and niggers, and we shall be utterly denounced." 37 

Former slave and early black feminist Sojourne r Trut h spoke eloquentl y 
about the exclusion of black women from both suffrage movements : "There 
is a great stir about colored men getting their rights , but no t a  word abou t 
the colore d woman ; an d i f colore d me n ge t thei r righ t an d no t colore d 
women theirs you see the colored men will be masters over the women an d 
it will be just as bad as it was before."38 Truth's emphasis on the cause of fem-
inism a s opposed t o abolition i s a matter o f some historica l dispute, 39 bu t 
feminism's exclusio n o f blac k wome n i s wel l supporte d i n th e historica l 
record. 

Over th e nex t fe w decades , som e movemen t leader s adopte d th e dis -
tinctly racist political strategy of appealing to white men to safeguard con -
tinued white domination b y arguing that white women woul d bette r pro -
tect thei r interest s tha n woul d blac k men . The Nationa l Suffrag e Associa -
tion proclaimed tha t "granting suffrage t o women who can read and writ e 
and pa y taxe s woul d insur e whit e supremac y withou t resortin g t o an y 
methods of doubtful constitutionality." 40 Omitted from th e white women's 
suffrage movement , blac k wome n create d suffrag e organization s o f thei r 
own, but were forced t o choose whether t o align thei r interest s with thos e 
of white women or black men. 41 

This early schism—white women selling blacks out to advance their own 
interests—laid the groundwork for the alienation of black women from th e 
feminist movement . Unsurprisingly , minorit y women hav e some mistrus t 
of th e feminis t movement . Lucreti a Murph y observe s tha t "[m]an y blac k 
women associate 'feminist' with racism because of the history of racist plat-
forms used by the feminist movement." 42 The distinct competition between 
the interests of women o f color and those of white women has replayed it -
self in moder n history . Women o f colo r maintai n tha t the y have been ex -
cluded from feminist theory and organizing, their experiences essentialized, 
and their special needs ignored. 

Black feminist s lik e Angela Harri s argu e tha t th e predominantl y whit e 
feminist movement' s focus on gender a s the pivotal issue makes women o f 
color invisible. 43 bell hooks has pointed ou t tha t Bett y Friedan's book The 
Feminine Mystique  describe d th e live s o f whit e middle-clas s women. 44 

Women o f color' s voices have been silence d by the essentialism o f writin g 
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about categorica l "women's issues. " Audre Lord e has explained tha t whit e 
women and women o f color do not suffe r th e same oppression simpl y be-
cause the y ar e women. 45 Others , like autho r Alic e Walker , writ e tha t th e 
struggles of racism and sexism are intertwined, demanding attention to dis-
crimination at the intersection of oppressions and inviting the development 
of integrating theories, such as "womanism," as a means of eradicating th e 
intertwined oppressions . 

In the legal literature of today, feminists o f color are writing about con -
cerns specifi c t o th e intersectio n o f rac e an d gender . Authoritie s punis h 
poor pregnan t blac k women fo r dru g addiction a s a means o f controllin g 
their reproductive choices. The child welfare system is more likely to remove 
black children from thei r homes due to misunderstanding of and "fail[ure ] 
to respec t th e longstandin g cultura l traditio n i n th e Blac k community o f 
shared parenting responsibility among blood-related and non-blood kin."46 

The images of black womanhood include the sexually promiscuous breeder, 
the lazy, irresponsible worker, and the factually erroneous stereotype of the 
welfare "queen." 

Only recently has the jurisprudential literatur e recognized th e plight o f 
minorities o f othe r racia l an d ethni c hues , who fac e individua l hardship s 
unseen b y those outsid e th e culture . Asian Americans , women an d men , 
face the difficulty o f being a "model minority" whose economic and acade-
mic successes render discrimination against them invisible.47 Latina victims 
of domestic violence may lack access to resources because of language bar-
riers o r because they are not citizen s o r lega l permanent residents . Native 
American women endure sterilizations at a rate far greate r than othe r eth -
nic groups.48 Jewish women face the problem of spousal battery in a partic-
ular religious environment that denies the existence of the problem, amid a 
larger cultur e teemin g wit h anti-Semitis m an d popula r stereotype s tha t 
Jewish women are spoiled and domineering.49 Focusing on the different in -
terests of various types of feminists present s the concern o f isolating indi -
vidual groups. A warning against the insular attention given to the injurie s 
of particular groups is offered by law professor Charles Lawrence. He argues 
that a  focus on the individual harms of various ethnic groups risks jeopar-
dizing collective action against cultural domination by a white majority. 50 

In exploring those facets o f feminism tha t may have disenfranchised o r 
overlooked the inclusion of possible categories of supporters, we must rec-
ognize that the original goal of feminism ma y not have been the empower -
ment of people on every axis of identity. But in its central focus on women's 
issues, feminism neve r meant to exclude the development of other politica l 
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liberation movements. And it may be a distortion of the feminist mission to 
suggest that in the modern er a the intent was exclusionary. 

Lesbian Feminism 

In the popular mind and press, feminism was and still is associated with les-
bianism. There are perceptions that "feminist orthodoxy.. . holds that het -
erosexuality is the basis of men's exploitation o f women."51 This simplisti c 
assumption bear s littl e relatio n t o historica l fact . Th e lesbia n movemen t 
and the feminist movement grew up differently, but with some overlap, and 
the misunderstandin g o f feminis m as  lesbianism i s drawn fro m a  misin -
formed readin g of the intersection o f the movements . 

Lesbian feminis m threatene d th e socia l order o n severa l levels. It was a 
defiance of sexual conformity, "a form o f insubordination: it denies that fe-
male sexualit y exists , or shoul d exist , only fo r th e sak e o f mal e gratifica -
tion."52 The sexual preferences o f lesbians made some men fear their obso-
lescence. Statements of independence from mainstrea m feminist s like Glo-
ria Steinem, who made popular th e one-liner tha t "a woman need s a  man 
like a fish needs a  bicycle," became associate d with lesbianism. Lesbianis m 
was pathologized by such respectable emissaries as Freud and demonized by 
several major religions . 

Commentators als o saw any questioning o f the reign of heterosexualit y 
as a  for m o f lesbia n chauvinism . Fo r instance , Adrienne Ric h mad e th e 
point i n her well-reasoned an d referenced articl e "Compulsory Heterosex -
uality and Lesbian Existence" that" [h]eterosexuality has been both forcibl y 
and subliminall y impose d o n women." 53 He r purpose s wer e t o sho w th e 
branding o f homosexualit y a s deviance, to mak e visible ho w the coerciv e 
social constraints of heterosexuality complicated women's choices of sexual 
preference, and to demonstrate the marginalization o f lesbians from main -
stream feminism . Eve n today Rich i s misread b y journalists writing abou t 
the state of feminis t theory : "To top i t al l there i s Adrienne Rich , who be-
lieves that heterosexuality is the root of all oppression."54 

Lesbian feminis m opene d a  broader critiqu e o f th e sex/gende r system . 
Lesbian feminis t writing s no t onl y challenge d th e ide a o f heterosexua l 
norms, they opened a  wide range of inquiry into sexual practices and iden-
tities. Once sex and gender were separated, all social roles were up for grabs; 
the sexual boundaries between men and women were obliterated and gen -
der was no longer visible. In some ways lesbianism presented one of the ul-
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timate challenge s to the vestiges of biological roles : it raised the specte r o f 
an all-out assault on the binary construction of gender—the possibilities of 
bisexuals an d transsexual s an d a  continuum o f gender . Lesbianis m high -
lighted the extraordinary cultural anxiety about the classification o f gender. 

Some lesbian feminist s di d link the causes of lesbianism an d feminism , 
but their comments were both blown out of proportion and seized upon as 
representative o f feminism. A handful o f lesbian feminist s di d declare tha t 
"feminism i s the theory, lesbianism the practice."55 Radicalesbians, a group 
launched b y novelist Rit a Mae Brown, issued a  now classic position pape r 
denouncing phallocentricit y an d mal e domination , an d proposin g 
"woman-identification" a s essential to the political struggle of feminism. I t 
made the link between lesbianism, feminism, and anger in its opening salvo: 
"A lesbian is the rage of all women condense d to the point o f explosion." 56 

Some writers, such as Charlotte Bunch in "Lesbians in Revolt," did advocate 
lesbian separatism: "Being a lesbian means ending identification with , alle-
giance to, dependence on , and suppor t o f heterosexuality. It means endin g 
your personal stake in the male world so that you join women individuall y 
and collectively in the struggle to end oppression." 57 

Some high-visibilit y lesbian theorist s an d demonstrator s di d clai m th e 
mantle o f mainstrea m feminism ; thi s clai m wa s misleading , however . I n 
many way s lesbia n feminist s wer e omitte d fro m th e mainstrea m o f th e 
feminist movement . While the relations between lesbianism an d feminis m 
were an d ar e complex , lik e an y othe r refor m movement , feminis m face d 
the critical questions of what issues and groups would be embraced by the 
movement. Lesbianis m crystallize d th e tensio n betwee n th e nee d fo r a 
movement t o be popularly accepte d an d it s need to be true t o some o f it s 
adherents. 

Despite popular perceptions that feminists were "all a bunch of lesbians," 
in actuality, explorations of lesbian identity were omitted in significant par t 
from mainstream feminis t theory and from feminis t legal theory.58 Straight 
feminists wondere d ho w t o ge t thei r husband s an d partner s t o assum e 
greater child care responsibilities, while lesbian feminists worried about los-
ing custody of their children. Lesbians experienced compound discrimina -
tion, treatment a s deviants, and lega l detriments (n o marriage , health in -
surance, or custody rights), concerns unshared by many other feminists an d 
unaddressed in their literature. In the feminist movemen t o f the 1970 s and 
1980s, lesbians' experiences, stories, and issues were omitted and their con -
cerns viewed a s a diversionary threa t t o centra l women's issues . The earl y 
history o f th e secon d wav e o f feminis m sa w activ e exclusio n o f lesbian s 
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from th e movement a s mainstream spokespeopl e hushed discussio n o f the 
need fo r a  distinc t lesbia n theor y t o rebe l agains t phallocentricity . On e 
high-profile exampl e was Betty Friedan' s denunciatio n o f ga y and lesbia n 
rights activists as "the lavender menace. " 

These division s an d eve n basi c difference s betwee n feminis m an d les -
bianism gained little recognition i n popular consciousness . Isolated exam -
ples of lesbian exclusivity combined with stigmatization t o create the pop-
ular image of feminism a s little more than the sexual politics of lesbianism. 
In some ways, the existence of lesbians in the feminist movemen t simply of -
fered anothe r way for feminis m t o be dismissed a s an unorthodo x "attac k 
on the American (heterosexual) way of life."59 Thus, the feminist movemen t 
suffered th e sting of homophobia through associationa l guilt . 

The intimatio n tha t a  feminist wa s a  lesbian ha d tremendou s politica l 
force: "'Lesbian' is the word, the label , the conditio n tha t hold s women i n 
line. When a  woman hears this word tossed her way, she knows sh e has 
crossed the terrible boundary o f her se x role. She recoils, she protests, she 
reshapes he r action s t o gai n approval." 60 T o avoid th e stigm a o f th e label , 
some feminist s distance d themselve s fro m lesbia n theory , creating furthe r 
divisions within the feminist movement . 

The Alienation  of  Men 

Feminism is at its core a critique of women's oppression, which necessitated 
identification o f patterns of oppression. There was no other way to describe 
the experiences of oppression: the indictment of patriarchy required point -
ing out the domination o f men. For some feminists , though, this involve d 
not just a structural analysis of the institutions of patriarchy, but a  person-
ification o f men as the oppressors. The "Redstockings Manifesto" identifie d 
men as the enemy: "We identify the agents of our oppression as men Al l 
other form s o f exploitatio n an d oppressio n (racism , capitalism, imperial -
ism, etc.) are extensions of male supremacy. All men receive economic, sex-
ual an d psychologica l benefit s fro m mal e supremacy . All  me n hav e op -
pressed women." 61 

In the early years of the second wave of feminism, a few radical feminist s 
took an oppositional stance toward men : patriarchy was the abstraction o f 
the evil, but individual men were the perpetrators. In 196 8 Valerie Solanas, 
author o f th e SCUM  (Society  for Cutting  Up  Men) Manifesto,  sho t And y 
Warhol for allegedly stealing some material from a  play she had written. Al-

.....
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though Solanas was the founder o f SCUM and the only member o f the or -
ganization, he r virulen t tract , which describe d malenes s a s a  disease an d 
called fo r th e selectiv e killing o f men , magnified men' s fear s o f feminism . 
The single-member SCU M "group" conjured u p visions o f a  society filled 
with feminist s s o revolutionar y an d twiste d the y ha d becom e homicidal . 
SCUM wa s implicate d i n a  hypothetica l conspirac y tha t allegedly  ha d 
dumped estrogen in the water supply of several major western cities, result-
ing in a decline in sperm count. 62 

In her 1977 novel The Women's Room, one of Marilyn French's characters 
says, "All men are rapists and that's all they are. They rape us with their eyes, 
their laws and their codes." Even on into the 1980s, the titles of some of fem-
inists' writings, suc h a s Andrea Dworkin' s 198 8 Letters from a  War  Zone: 
Writings, 1976-1987, emphasized the antagonistic nature of what has come 
to be popularly known a s the "gender wars." Other radica l feminists o f the 
era disavowe d connection s t o th e antimal e rhetori c o f thei r compatriots . 
While th e Ne w York radica l feminis t grou p Cel l 1 6 emphasized celibacy , 
separatism, and karate,63 a spokesperson for Cell 16, Dana Densmore, wrote 
an article in 1970 entitled "Who Is Saying Men Are the Enemy?"64 And some 
of th e statements , such a s Gloria Steinem' s "We women hav e become th e 
men we once wanted to marry" were not antimale; rather, they were procla-
mations of independence . 

Viewed mor e charitably , man y o f th e radica l feminist s wh o wer e de -
scribing male chauvinism wer e intent o n identifyin g pattern s o f behavio r 
rather than perpetrators . I t is also difficult t o talk about th e history of pa -
triarchy without discussing some of its agents, who principally were males. 
The rhetoric may have been a  necessary catalyst to action, stemming fro m 
justified ange r a t male violence agains t women , lack of reproductiv e free -
dom, economic suppression, and lack of political and social power. And op-
pression ma y appea r differen t t o thos e wh o ar e experiencin g i t firsthand 
than to those looking at it from a  more secure position through the filter of 
history. 

But even apart from the extreme of separatist rhetoric, hate-filled o r not , 
on the part of a few radicals in the feminist movement , some of the meth -
ods of the early women's movement were isolationist in purpose and effect . 
At its grassroots center were consciousness-raising (CR ) groups. In the late 
1960s and early 1970s tens of thousands of women came together in smaller 
and larger groups to exchange experiences and discus s the political mean -
ing of their personal experiences. Journalist Anita Shreve writes, "In the year 
1973 alone , some 100,00 0 wome n belonge d t o C R group s nationwide — 
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making it one of the largest ever educational and support movements of its 
kind for women in the history of this country."65 

An essentia l featur e o f th e vas t majorit y o f thes e groups wa s tha t the y 
were fo r wome n only . Women neede d a n atmospher e o f nonjudgmenta l 
nurturance and respect for their fears, insecurities, and complaints of daily 
life. The idea of consciousness-raising wa s that th e sharing and validatio n 
of experience s i n thi s for-women-onl y spac e woul d promot e self-estee m 
and foste r awarenes s of various personal form s o f oppression. Its ultimat e 
political objective was to move beyond the personal therapy it afforded to -
ward collectiv e action t o comba t share d oppressions . But inheren t i n thi s 
creation of community was a dimension of exclusion: women built solidar -
ity between and among themselves and omitted men. Thus, the unity of sis-
terhood meant in some respects both militancy and separatism . 

This need for separatism from men may have been a transitional one, but 
its legacy continues. The gender separatism of men and women is inscribed 
in eve n som e o f th e mos t genia l contemporar y discussion s o f feminism . 
Paula Kame n discusse s wome n wh o describ e themselve s a s peopl e wh o 
"prefer th e female wa y of life, not th e male one." 66 Many more incendiar y 
statements exist , suc h a s thos e i n th e 199 1 collectio n o f essay s Angry 
Women: "I think it' s man's basic nature to exploi t power , position, author -
ity, money, and it stems basically from gree d I  still see chronic domina -
tion by white middle-aged men in positions of power who will remain there 
forever, because they decide who gets to decide. Nothing short of total war be-
tween the sexes is going to eliminate that!" 67 

Some o f thi s oppositiona l behavio r persists . As just on e anecdota l ex -
ample, a  feminis t jurisprudenc e Interne t discussio n grou p recentl y en -
gaged in a  conversation abou t whether feminis m i s a set of principles an d 
beliefs o r a  stat e o f consciousness . At th e conclusio n o f on e messag e th e 
writer, speakin g t o a n audienc e o f feminis t wome n an d self-proclaime d 
profeminist men , include d thi s astonishingl y vitrioli c denunciation : "I f 
you want to be regarded as a profeminist man , you live it, you earn it . And 
from wha t I  hav e seen , mos t o f yo u guy s hav e a  lon g wa y t o g o befor e 
you've evolved past being some sub-species of misogynist." One reading of 
this messag e i s th e unobjectionabl e deman d tha t profeminist s liv e thei r 
professed ideals . The alternative message, colored certainly by the seethin g 
tone, is that cybersisterhoo d i s a  quasi-exclusive group : no guy s (withou t 
proven credentials ) allowed . The personalization o f theoretical views, par-
ticularly when coupled with combativeness , can undermine move s toward 
reasoned dialogue . 

.....
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The Politics of Anger 

Some of the most revolutionary moments o f the feminis t movemen t wer e 
born o f anger . Th e NO W demonstratio n a t th e 196 8 Mis s Americ a 
pageant attacke d th e exploitatio n inheren t i n commodifyin g a  sexua l 
image of women. The 196 9 Stonewall riot s i n New York City were a  sym-
bolic streetfigh t fo r sexua l liberation . Th e dra w o f earl y consciousness -
raising groups was the comfor t o f an environmen t i n which t o vent ange r 
about persona l problems . Fro m thi s resistanc e cam e th e realizatio n tha t 
shared privat e experience s wer e representativ e o f collectiv e oppression , a 
recognition capsulize d i n th e sloga n "th e persona l i s political. " Radica l 
feminist group s suc h a s New York Radical Women, Cel l 16 , Redstockings, 
the Feminists , New York Radical Feminists , and the Furies engaged in var -
ious guerrilla theate r demonstration s t o protest variou s types o f exploita -
tion o f women. Feminist ange r can be extremely varied i n it s own dimen -
sions, in it s shapes and intensity , and wit h respec t t o the object s t o whic h 
it attaches (al l males, a given situation , various manifestations o f a  system 
of patriarchy) . 

Part of empowerment is the ability to express negative emotions without 
fear of censure. As one of Toni Morrison's characters says in The  Bluest Eye: 
"Anger is better—there i s a presence in anger." Anger had its purposes in the 
history o f the women's movement : t o mobilize an d t o conve y the oppres -
sion t o whic h wome n ha d bee n subjecte d fo r centuries . The earl y politi -
cization involve d denunciatio n o f a  system that denie d women education , 
jobs, and contro l o f thei r ow n bodies . Mary Joe Frug made the argumen t 
that "the anger and pessimism connected with negative feminism produce s 
a more positiv e political residu e than th e for m o f sentimenta l boosteris m 
that often accompanie s cultura l feminism." 68 I n terms of immediate, prag-
matic results, she had a point. In a number o f instances feminist ange r was 
the catalys t tha t inspire d politica l action . Fo r example , th e Anit a 
Hill-Clarence Thoma s sexua l harassment "trial " fueled th e rage of tens o f 
thousands o f American feminists . In the months afte r th e Thomas confir -
mation hearings , contribution s t o feminis t group s increase d b y 3 0 t o 5 0 
percent.69 

The anger has provided the movement with some of its most attention -
grabbing rhetoric. But it has also fueled a  profound sens e of alienation fo r 
its targets. It is the anger or the slogan, and not the metaphor or central mes-
sage, that is remembered. "Never trust a man with testicles"; "If they can get 
one ma n o n th e moon , wh y no t th e res t o f them?" ; "When Go d create d 
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man, She was only joking." The media weigh in with helpful report s abou t 
"feminists" and "anger" ; from th e headline s on e get s the sens e tha t man y 
feminists exist in a perennial state of rage. The male-bashing horrors of tele-
vision tal k show s an d stand-u p comedian s ar e legendary . Cartoons mak e 
jokes abou t "male patterned stupidity. " Even popula r televisio n program s 
like The  Simpsons and Home  Improvement  portra y inep t an d mor e o r les s 
boorish (yet somehow endearing) men. The central premise of the situation 
comedy Men Behaving  Badly  i s the capacit y o f me n fo r idioti c behavior , 
such as using dirty underwear in lieu of coffee filters. 

Beginning in the late 1980s, an industrious marketing of novelties played 
on thi s antimal e theme . Th e coffe e mugs , T-shirts , des k calendars , sta -
tionery, and books (The Dumb Men  Joke Book, 101 Reasons Why a Cat Is Bet-
ter Than a Many Men and Other Reptiles) share the assumption that "all men 
are bastards." On th e seriou s side , men hav e been banne d fro m anti-rap e 
rallies and women-only conferences.70 Academics engage in pensive discus-
sions about whether men can even be feminists . 

The symbolism of the John and Lorena Bobbitt episode was compelling. 
Lorena Bobbit t cu t of f he r husband' s peni s with a  kitchen knif e whil e h e 
slept, later claiming he had raped her earlier that evening. The incident po-
larized men and women by sex. Some feminists quite appropriately took the 
opportunity t o point ou t tha t women i n countries al l over the world hav e 
been subjected t o genital mutilation fo r centuries . Others very inappropri-
ately cheere d th e ac t a s justified retaliation . I n a  Vanity  Fair  article, Ki m 
Masters writes of "the Lorena supporters who have transformed th e V-for -
Victory sign into a symbol of solidarity by making scissorlike motions with 
their fingers." Even Barbara Ehrenreich, usually a voice of reason, remarked 
on th e Bobbit t inciden t wit h taci t approva l o f violence—not jus t a s a de-
fensive measur e bu t almos t a s a n offensiv e strateg y i n cas e th e feminis t 
movement stalls : "Personally, I'm fo r bot h feminis m an d nonviolence. . . . 
But I'm no t willing to wait another decad e or two for gende r peace to pre-
vail. And if a fellow insists on using his penis as a weapon, I say that, one way 
or another, he ought to be swiftly disarmed." 71 

The argument tha t feminists shoul d contro l their anger runs the danger 
of playin g int o th e hand s o f a  stereotype : tha t expression s o f ange r b y 
women ar e unfeminine, an d therefore inappropriat e an d jarring. To argue 
that feminists should control their anger maybe seen as yet another form of 
silencing. I  hope t o sideste p th e stereotype . Anger exhibite d b y anyone — 
male or female—does not , as a continual conversational strategy, foster rea -
soned discourse . 
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In defense of the angry rhetoric, one might question whether i t was ever 
intended to be a conversational strategy. The expressions of moral outrage , 
frustration, an d defianc e wer e no t abou t promotin g dialogue . Their con -
structive sid e instead wa s concerned wit h interna l liberation an d unit y o f 
purpose, and much less with communication to a neutral or unsympatheti c 
audience. This raises the broader question of revolutionary strategies. What 
is an appropriate strategy at one point in time may lose its force or even be-
come counterproductive. It is more than a matter of impolitic style. Even if 
the emotions behind the rhetoric are justified as retribution for years of op-
pression o r dum b blon d joke s o r whatever , antimal e comment s ar e ex -
tremely offensive . And th e ange r ca n be self-defeatin g i n a  number o f re -
spects. 

Anger can empower an d motivate , but it s destructive potentia l i s enor -
mous. Not only does anger alienate the people against whom i t is directed, 
it also risks antagonizing peopl e who migh t otherwis e be supportive , bel l 
hooks explain s tha t "[a]nti-mal e sentiment s alienate d man y poo r an d 
working clas s women , particularl y non-whit e women , fro m th e feminis t 
movement. Their life experiences had show n them tha t they have more i n 
common wit h me n o f thei r rac e and/or clas s group tha n bourgeoi s whit e 
women."72 

Several distinct phenomena ar e at work here. First is the anger, which is 
real, which is probably often justified , and which may need to find  expres -
sion, although mos t likel y at a  price. Second ar e the idea s that nee d com -
municating, som e o f whic h ar e too difficul t t o conve y without ange r be -
cause the y hardl y exis t withou t anger . Third i s communication , whic h i s 
sometimes hampered b y anger, but a t times is facilitated b y anger. Finally, 
there i s rhetoric ; hyperbol e sometime s help s communicatio n an d some -
times hinders it . 

Modern feminists need to rethink the strategy of anger. A significant par t 
of thi s contemplatio n involve s investin g thought s i n th e objective s an d 
methods o f feminism . Recen t feminis m ha s bee n significantl y reactive — 
eliciting counterposed reactions to the horrors of a rape trial or instances of 
domestic violence or Supreme Court confirmation hearings . As I elaborate 
in chapter 8, the conscious strategy of the next generation of feminism mus t 
involve reachin g ou t no t t o converts , but t o nonsupporters , nonfeminis t 
men an d women , with reasone d dialogue . The principa l an d consciousl y 
analyzed approach must be one of reason. 
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Fragmentation of the Movement 
Infighting: The Factionalism of Feminis m 

Many women ar e alienate d fro m th e feminis t movement . Som e o f th e 
alienation ma y result fro m a  misperception tha t ther e i s a feminist ortho -
doxy—that feminist s mus t be career women o r pro-choice o r antipornog -
raphy. Another threa d o f alienation ma y include the factionalis m implie d 
by some pop culture figures, which may surface simply as feminist-bashing, 
or as a tendency on the part o f some feminist writer s to reduce honest in -
tellectual disagreements to the personal level. 

Some of the early theorists, such as Shulamith Firestone , who describe d 
motherhood an d procreation as sources of oppression, offended man y tra-
ditional homemaker s by speaking o f the role s in which som e women ha d 
invested themselve s a s forms o f enslavement . I n he r 197 0 classic , The  Di-
alectic of Sex: The Case for Feminist  Revolution, Fireston e wrote that "[t]h e 
first demand fo r any alternative system must be Th e freeing o f women 
from th e tyranny o f their reproductiv e biolog y by every means available. " 
She proposed th e technologica l neutralizatio n o f th e socia l impac t o f se x 
differences throug h test-tub e reproductio n an d communa l chil d rearing . 
While Firestone and others were making critical theoretical points about in-
stitutions, the high theory was lost o r perhaps mistranslated , an d th e ide a 
devolved in the popular mind into an attack on motherhood.73 Some tradi-
tional homemakers perceived that the feminist movement , in championin g 
abortion rights , was indifferent t o thei r concern s abou t qualit y child care . 
In the "dismissive shorthand" of the 1980s , "feminism cam e to mean deni -
grating motherhood, pursuing selfish goals and wearing a suit."74 

While critic s hav e counterpoise d feminis m an d motherhood , man y 
prominent feminis t theorist s have long argued that feminism mus t addres s 
concerns o f mother s an d children . I n 198 1 Bett y Friedan , i n The  Second 
Stage, strenuously advocated the inclusion of men's and children's concerns 
in the feminis t agenda . The "second stage " that Frieda n envisione d was an 
integration o f work and home, feminism an d family . 

Particular issue s have disunited feminists , fe w a s seriously a s abortion . 
One feminist commentato r has asserted an inherent antipathy between th e 
pro-life position and feminism, stating, "pro-life feminism, as currently for-
mulated, is a contradiction in terms."75 Others, such as Kathleen McDonnel l 
in Not an Easy Choice: A Feminist Re-examines Abortion, find  more room in 
the feminist movemen t fo r a  difference o f opinion. Pro-life feminist s hav e 

.....
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argued tha t i n severa l very significant senses  reproductive choic e does no t 
liberate women, but instead relieves men of parental responsibilities, makes 
women sexually available, and values individualism over a communal ethi c 
of care. In Abortion and  the Politics ojMotherhood, sociologis t Kristin Luker 
describes the ways women divide along ideological lines in the abortion de-
bate i n term s o f thei r perception s o f motherhood . Luke r conclude s tha t 
pro-choice supporters are generally better-educated an d economically bet-
ter off than pro-life activists . Interestingly, several students in a Women and 
Law class taught b y a  colleague o f min e were resentfu l o f Luker' s conclu -
sions, arguing tha t he r underlyin g messag e an d ton e prompte d division s 
along class lines, by implying that the appropriate side of the issue was pop-
ulated by those with superior educations and wealth . 

This same sort of inquiry repeats in debates concerning other areas. Must 
one oppose pornography t o be a  feminist? Ca n on e be a  feminist an d no t 
believe in the propriety of affirmative action ? In short, must a  person sub -
scribe to a  particular se t of normative conclusion s t o be a  feminist? I n re -
sponse to questions such as these, law professor Le a Brilmayer observes, 

What the core [o f feminism] consist s of i s certainly contentious , and dis-
agreement over its content is an important debate W e have tendencies to 
each choose the issue that matters most to us, and then insist that it's not pos-
sible to disagree with our position on that issue and stil l be a feminist. But 
even the most one-dimensional of feminists must realize, on some level, that 
theirs is not the only issue feminism must deal with.76 

Many of the philosophical schism s of feminism wer e healthy and intel -
lectually invigorating . Feminis t lega l theorist s spli t ove r whethe r th e ac -
commodation o f pregnancy in state and federa l pregnanc y discriminatio n 
acts would institutionalize the view of women as workers with essential dif-
ferences in need of protective legislation ( a view that has been used agains t 
women harmfully in the past) or remove a source of workplace disability for 
women. In the recent feminis t debat e over pornography, antipornograph y 
feminists mad e powerfu l argument s tha t th e graphi c sexua l depictio n o f 
women i n position s o f subordinatio n wa s par t o f a  collective socia l con -
struction of women.77 Anticensorship feminists responded with compelling 
arguments about sexual repressiveness, the dangers of censorship in society 
generally an d specificall y t o wome n (protectin g wome n fro m se x migh t 
limit women' s sexua l choice s o r lea d t o furthe r protectionis t legislation) , 
and the misdirection o f attention awa y from individua l perpetrators o f vi-
olence against women. 78 

.....
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Some of the political polarization, however, has been taken to a  level of 
personal vitriol . Leanne Katz , executive directo r o f the National Coalitio n 
against Censorship , describe s "th e extraordinar y name-callin g tactic s o f 
anti-'pornography' feminists against feminists who oppose them W e are 
charged with being manipulated by 'pimps,' with being the mouthpieces o f 
'pornographers.' W e ar e accuse d o f bein g indifferen t t o violenc e agains t 
women, and with being the Uncle Toms of the patriarchy." 79 Kat z tells the 
story of a  conference a t the University of Chicag o La w School i n 199 3 on 
"Speech, Equality and Harm : Feminis t Lega l Perspectives on Pornograph y 
and Hate Speech" at which a singular perspective was imposed: "to be a fem-
inist, one must suppor t measure s fo r censorship . Feminists who disagree d 
were brushed aside and insulted away." 

Wendy Kamine r an d Naom i Wol f maintai n tha t on e reaso n man y 
women avoi d identification wit h feminis m i s that recen t edition s o f femi -
nism involve copious whining. Women ar e tired of being told they are vic-
tims and hearing about other women who are victims. Of course, one of the 
reasons feminism wa s invented wa s that man y women, for man y years, in 
many different ways , were victimized by the constructs of patriarchy. 

Among people who self-describ e a s feminists, a  recent battle has arisen 
over ownershi p o f th e term . Various camp s accus e othe r individual s an d 
groups o f no t bein g "real " feminists an d o f distortin g feminism' s centra l 
purposes. I n Who  Stole  Feminism?  Christin a Hof f Sommer s assert s tha t 
"gender feminists " hav e pirate d th e feminis t movement . "Thei r primar y 
concern," Sommers says , "is to persuade th e public tha t th e so-called nor -
mal ma n i s a  morall y defectiv e huma n bein g wh o get s of f o n hurtin g 
women."80 Sommer s stoop s to persona l jibes and mixe s them wit h hyper -
bole. She calls Catharine MacKinno n " a chronically offende d fanati c wh o 
has convince d first-year  femal e la w student s tha t America n societ y i s a 
Bosnian rap e camp." 81 Gloria Steinem , according to Sommers , is "head o f 
the Ministry of (Ms) Information. A gender warrior who cannot help fight-
ing battles long since won." In response, Susan Falud i calls Sommers and a 
handful o f other writers "anti-feminists."82 Camill e Paglia joins the fray by 
launching salvos at mainstream feminists ' "third-rate minds" and "women's 
studies ghettos."83 

There have been intensel y personal skirmishes . Award-winning Guard-
ian columnis t Suzann e Moor e wa s quote d (no w allegedl y misquoted ) a s 
saying that i f Cambridg e academi c Germain e Gree r ha d a  voluntary hys -
terectomy, it would be a "major statement. " In response , Greer, a longtime 
opponent o f hysterectomies a s unnecessary "surgical castration, " ridiculed 
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Moore by saying she must be "a feminist o f the younger school... with hair 
bird's-nested all over the place, fuck-me shoes , and three fat inches of cleav-
age S o much lipstick must rot the brain."84 

The concerns seem centered on slogans and adjectives. Or perhaps some 
people interested i n their own celebrity are using feminism a s a marketing 
strategy t o promot e "books , images , an d careers , instea d o f promotin g 
equality and social justice."85 Forgotten are commonalities and history and 
the fact tha t term s may have complex meanings . Ignored i s the possibilit y 
that the most visible differences ma y be on ancillary matters. Abandoned is 
the search for shared beliefs. Concessions are rare. Might not Camille Paglia 
have a point that men are omitted from feminism? Does Rene Denfeld make 
a valuable comment tha t intolerance o f some feminists coul d repe l poten -
tial supporters ? Coul d Naom i Wolf b e righ t tha t victimhoo d ha s it s dar k 
side? Martha Minow observes the disempowering effects o f the rhetoric of 
victimization: it shifts attention from the realm of collective political action 
to a focus on therapeutic individualism, creates feelings of powerlessness in 
those evaluating thei r identit y in terms o f victimhood, an d "blurs evalua -
tions of degrees of harm and degrees of responsibility in both the lives of in-
dividuals and the larger structures of society."86 

Some of the divisions are inevitable, and, as I argue later, point to the in-
creasing interna l strengt h o f the movement . Bu t an enormou s distinctio n 
exists between divisions and divisiveness . A political mistake is committed 
when the divisions become the central focus, when the points of departur e 
incite an d inspir e mor e tha n th e commonalities . The factionalis m i s un -
doubtedly relate d t o som e people' s reluctanc e t o identif y wit h feminism ; 
they feel they must carefully sign up for an appropriate feminist camp . Per-
haps som e o f thi s i s inevitable wit h th e popularizatio n o f a n idea , that i t 
comes with a great deal of glitz. But we should be more careful wit h thing s 
that matter so much. 

Must the popular cultur e icons of feminism spen d thei r tim e railin g a t 
each othe r rathe r tha n rallyin g around issues ? Did we not lear n anythin g 
from the various strands of theoretical feminism—the gende r or differenc e 
theorists' emphasis on the virtues of cooperation an d collaboratio n o r th e 
liberal or equity feminists' focus on the principles of humanistic treatment? 
It i s a crisis of spiri t reminiscen t o f Yeats's "Second Coming" : "Things fal l 
apart; th e cente r canno t hold . .  . .  The bes t lac k al l conviction , whil e th e 
worst are full of passionate intensity. " 

Not all, and perhaps not even most, feminists spend time feminist-bash -
ing. Even some of those who critique feminism i n ways with which other s 

.....
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do not agree may be trying to gather supporters around unifying concepts , 
as does Elizabeth Fox-Genoves e with he r emphasi s o n "family feminism. " 
And there are voices of tremendous reason, such as Katha Pollitt, whose es-
says in Reasonable Creatures and th e Nation combin e sophisticate d theor y 
with pragmatic advice for middle America. But a little damage can go a long 
way, particularly when i t plays out in splashy headlines. 

Some o f the tactic s i n thi s feminis t infightin g displa y the fairl y typica l 
tendencies o f reductionism an d oversimplificatio n tha t man y commenta -
tors (includin g thi s one ) ten d t o laps e int o i n th e descriptio n o f socia l 
movements. But many of the manufactured an d emotive language displays 
could easily be eliminated—terms suc h as "gender warriors" or "faux femi -
nists"—and movemen t mad e towar d reasone d dialogue . Highl y charge d 
rhetoric substitute s fo r rationa l discourse . This sor t o f emotivis m i s logi-
cally fallacious i n it s attempts t o discredi t a  whole positio n rathe r tha n a 
concrete set of arguments, and it is counterproductive on a much larger po-
litical level, playing into some of the worst stereotypes about women . 

The attack s agains t peopl e ar e no t onl y impoliti c an d impolite ; ulti -
mately they ar e logically impotent . The y ar e a  form o f hypostatization , a 
specific instanc e o f reductionism , i n whic h th e characterizin g essenc e o f 
anything is simply located i n some entity or person. Personal slurs agains t 
individual feminist s reduc e a  comple x se t o f socia l relation s an d prob -
lems—the theoretica l division s o f feminism—int o a  very weak argumen t 
that thi s other lousy person i s wrong. It moves feminism from  th e level of 
collective theoretical discussion s to the level of the personal o r individual , 
allowing the meaning of the movement to be defined by its most visible per-
sonalities. 

Splintering of the Movement 

Even mor e generall y tha n infightin g an d factionalism , th e feminis t 
movement suffer s fro m splinterin g alon g ag e and issu e lines , and limite d 
networking and coalition building. As with any social movement that has a 
history an d a  future , feminis m ha s fragmente d generationall y an d philo -
sophically. As the second wave of feminists , the feminists o f the 1960 s and 
1970s who effected s o many fundamental lega l reforms, passes the torch to 
a younger generation, people and groups nationwide are gravitating toward 
sometimes narrow concerns. 

Feminism i n the 1990 s has many faces. There are liberal feminists , cul -
tural feminists , radica l feminists , neoradica l feminists , socialis t feminists , 
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Marxist feminists , postmodern feminists , an d post-structuralis t feminists . 
Feminism can be linked with particular politica l or social action positions , 
as wit h ecofeminism , lesbia n feminism , an d antipornograph y feminism . 
Within given academic disciplines, there can be many incarnations. In legal 
theory, for example , liberal o r "sameness" feminists battl e with relational , 
cultural, o r "difference" theorist s ove r th e origin s an d appropriat e conse -
quences of gender differences . Radica l feminists offe r a  structural o r insti -
tutional analysis , while pragmatic feminist s emphasiz e attentio n t o situa -
tions, context, and dialogue . The anti-essentialist critiqu e in jurisprudenc e 
questions the existence of a unitary woman's experience, and points to a di-
versity of experiences at the intersection of race, gender, ethnicity, class, and 
religion, among othe r characteristic s o f identity . Of course these division s 
are no t discret e groups ; numerou s categorie s o f feminist s exist , an d stil l 
others defy categorization . 

Regarding organizational structure, there are the more traditional femi -
nist organizations , suc h a s NO W an d th e Feminis t Majority . NO W ha s 
more than 600  chapters i n al l states and approximatel y 280,00 0 member s 
nationwide. Special-interes t coalition s lobb y fo r reform s i n specifi c issu e 
areas such as child care, political rights, pay equity, welfare reform, pensio n 
rights, abortion rights, birth control, and lesbian rights. The National Abor-
tion Rights Action League (NARAL) and Planned Parenthood are two of the 
most prominen t nationa l organization s campaignin g fo r reproductiv e 
rights, but there are also other national groups, such as the National Abor-
tion Federation and the Religious Coalition for Reproductive Choice . 

A multiplicity o f women's organizations focu s o n specifi c topica l areas . 
Organizations such as 9 to 5, the National Association of Working Women, 
the Coalition fo r Labo r Union Women, Southerners fo r Economi c Justice , 
Federally Employed Women, La Mujer Obrera, Sweatshop Watch, the Coali-
tion o f Labor Unio n Women, and th e National Committe e o n Pa y Equity 
lobby for equal pay and employment. Ecofeminists, who link the oppression 
of women an d the domination o f nature, focus o n issues of animal rights , 
vegetarianism, an d organi c farming . Antipornograph y feminist s hav e a 
cadre of organizations, such as Women against Pornography and Feminist s 
Fighting Pornography , whil e th e anticensorshi p force s hav e thei r ow n 
groups, Feminist Anti-Censorship Taskforce and Feminists for Free Expres-
sion. Group s fighting  domesti c violenc e includ e th e Nationa l Coalitio n 
against Domesti c Violence, Human Options , the Nationa l Domesti c Vio-
lence Project, the National Network to End Domestic Violence, the Famil y 
Violence Prevention Fund, Hispanic Women in Action, and the Coalition to 
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End Domesti c an d Sexua l Violence. The nationa l group s i n particula r in -
terest areas have their regional counterparts, such as the Bay Area Coalition 
for Our Reproductive Rights, as well as local chapters. 

Other feminis t groups , such as the Asian Pacific Women's Network an d 
the National Black Women's Health Project, work at the intersection of race 
and gender politics and employment o r health issues. Political action com -
mittees, such as Emily's List, a fund-raising grou p for pro-choice Democra -
tic political candidates, and the Joint Action Committee for Political Affairs, 
a pro-Israel , pro-choice group , suppor t individua l candidates . Nationally , 
regionally, and locally, women are spread across various political and socia l 
action causes , committees , an d coalitions : th e Intelligen t Blac k Women' s 
Coalition, the Nationa l Women' s Politica l Caucus , the American Associa -
tion o f Universit y Women , Radica l Women , th e America n Busines s 
Women's Association , Feminis t Allianc e Agains t Rape , th e Nationa l 
Women's Health Network, the Older Women's League, the Women Against 
Military Madness , Women' s Actio n fo r Nuclea r Disarmament , Nationa l 
Council of Catholic Women, National Council of Career Women, National 
Council o f Jewish Women, National Counci l o f Negro Women, the Young 
Women's Christia n Association o f the U.S.A. , the Woman/Earth Institute , 
Women i n Film , Feminist s fo r Anima l Rights , an d literall y thousand s o f 
others. There are other groups nationwide , such a s the ACLU, the NAACP 
Legal Defense an d Educatio n Fund , whose principal mission s are targeted 
toward other causes, but are generally sympathetic to feminist issues. Puerto 
Rico has a Coordinating Body of Feminist Organizations; in contrast, in the 
States, heavy reliance is placed on the largest existing feminist groups , such 
as NOW and the Feminist Majority Foundation , for coordination . 

Some networking effort s cros s national boundaries , but stil l seem topi -
cally defined, such as the International Network for Feminist s Interested i n 
Reproductive Health and the International Women's Rights Action Watch. 
There have been some recent networking efforts o f note. In February 199 6 
the Feminist Majority Foundatio n organize d "Feminist Expo 96," a gather-
ing of approximately three thousand wome n fro m thre e hundred feminis t 
organizations, who discusse d affirmativ e action , federa l economi c priori -
ties, and politica l action . Bu t a s severa l commentator s observed , "despit e 
the energ y an d enthusias m i t generated , th e Exp o stoppe d shor t o f envi -
sioning o r plannin g fo r th e futur e o f th e women' s movement." 87 Virtua l 
Sisterhood ( http://www.igc.apc.org/vsister) i s an Interne t grou p tryin g t o 
assist women' s organization s worldwid e networ k i n cyberspace . Nomi -
nally, however , Virtua l Sisterhoo d seem s exclusiv e t o women , an d i n it s 
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priority statement , i t define s feminis t organizin g i n term s o f women' s is -
sues. There see m t o b e almos t to o man y women' s organizations , divide d 
into sometimes broad and a t other times somewhat narro w issue or inter -
est areas. 

Part o f the fragmentation o f feminism i s undoubtedly tied to its philo-
sophical underpinnings . Fro m it s beginnings, the structura l mode l o f th e 
women's movemen t involve d a n absenc e o f administrativ e hierarchy . Th e 
movement wa s instea d a  decentralize d se t o f man y differen t branches , 
loosely connected through networking, friendships, and overlapping mem-
berships. This was connected to the ideological premises of the movement , 
which involved mobilizing at the grassroots level and avoiding rigid hierar -
chical structures.88 

The modern attentio n t o local concerns rather than nationa l participa -
tion ma y be connecte d t o broade r currents , such a s decentralization an d 
shrinkage in larger civic group participation, i f Robert Putnam' s "Bowling 
Alone" thesis is to be believed.89 Perhaps given the number o f women an d 
men workin g a t full-tim e jobs , people prefe r t o commi t onl y t o project s 
with shorte r tim e frames , o r perhap s the y like local projects—adopting a 
one-mile stretch of highway, volunteering at a local battered women's shel-
ter, or refurbishing a  Habitat for Humanity home—where they can see con-
crete results.90 

A significant problem , though, is that the concerns of the individual or -
ganizations are looked at in isolation from the larger, more complex and in-
terwoven patterns of society. While the small battles must be fought—seek -
ing bette r treatmen t fo r femal e sport s team s an d complainin g abou t de -
meaning language—th e focu s o n th e particula r seem s t o hav e elide d th e 
general. A n inordinat e amoun t o f energ y an d resource s ar e devote d t o 
minor causes—skirmishes , for example , about the spelling of "woman" or 
"womon" and "women" or "womyn." In addition, fragmentation  i s evident 
in some of the episodic events staged by social groups and by the rise an d 
fall of the groups themselves. 

More youthful radica l groups have staged a  number o f attention-grab -
bing protests. The Third Wave, with five hundred member s in thirty-thre e 
states, composed principall y o f younge r feminist s i n thei r twenties , con -
ducted a  bus tour an d voter registration driv e in the summer o f 199 2 tha t 
registered twenty-fiv e thousan d people , many o f whom wer e low-incom e 
women and women of color. The Women's Action Coalition, with chapter s 
in Europe and more than twenty cities in the United States, picketed outside 
the Suprem e Cour t afte r th e confirmatio n o f Clarenc e Thomas , an d 
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demonstrate agains t rape and domesti c violence outside courthouses dur -
ing celebrated trials . Pissed Off Women has staged protests blocking access 
to urinals to demand reforms in health care. At the high school level, groups 
like FURY (Feminists United to Represent Youth) and YELL (Youth Educa-
tion Life Line) mobilized in support o f sex education. 

These feminist groups diverge not only along lines of interest, but also in 
tone, manner, and methods . There is the in-your-face styl e and aggressive , 
punk rock lyrics of power and liberation o f Riot Grrrls . Guerrilla Girl s is a 
New York-base d undergroun d networ k o f activis t femal e artist s wh o 
protest discriminatio n agains t minoritie s i n th e art s by plastering poster s 
on walls of public buildings and makin g public appearances (incognit o i n 
gorilla masks). Women's Health Action and Mobilization protested agains t 
regulations banning abortion counseling by draping a gag over the Statue of 
Liberty. Lesbian Avengers, whose logo is a smoking bomb, is a group dedi -
cated to increasing the visibility of lesbians and fighting for their civil rights. 
Their attention-grabbing protests and activities have included fire-swallow-
ing demonstrations, Dyke Marches during San Francisco's gay pride week, 
kiss-ins a t airport s t o deman d partnershi p right s fo r gay s an d lesbians , 
Christmas carolin g a t mall s wit h nontraditiona l holida y song s suc h a s 
"Ronda the Lesbo Reindeer," and mor e incendiary actions . For example, a 
handful o f Lesbia n Avenger s showe d u p a t a  Massachusett s elementar y 
school on Valentine's Day, wearing T-shirts emblazone d "W e Recruit" and 
passing out homemad e candy , leaflets explainin g that "girls who love girls 
and women who love women are OK!" with phone numbers of two homo-
sexual youth groups, and an 800-number phone-sex hot line. Many of these 
protest activitie s achieve d th e desire d resul t o f drawin g attention , thoug h 
much of the attention was highly critical. In addition, the event-based focu s 
of these groups necessarily means that attention to feminist concerns will be 
both episodic and issue-specific . 

The fact of splintering, in one sense, speaks to the strength of feminism . 
One testament to the strength o f any social movement i s its ability to con-
duct self-critique. The movement is strong enough now to withstand inter -
nal dissension and tolerate dialogue and diversity. Feminists need not band 
tightly together t o withstand oppositio n fro m without . And feminis m ha s 
endured so long that we are seeing a generational baton being passed to the 
third wave of feminists . Many of the core activists in NOW an d the Femi -
nist Majority are in their forties and fifties, although women in their twen-
ties are beginning t o occup y leadership position s i n som e chapter s acros s 
the nation. NOW even has high school chapters in a dozen states. At recent 
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colloquia, these groups have made a  conscious effor t t o highlight th e par -
ticipation of younger feminists . 

Yet there is evidence of estrangement between older and younger gener -
ations of feminists . Joannie Schrof reports , "[M]any members o f the thir d 
wave sa y the olde r generatio n isn' t intereste d i n makin g roo m fo r youn g 
women or their concerns. Young women tell story after story of seeking the 
guidance of older feminists onl y to be told, Tm no t dead yet' or That's m y 
issue, I've bee n workin g o n i t fo r 2 0 years.'" 91 Fo r thei r part , som e elde r 
stateswomen of the feminist movement , such as Bella Abzug, Betty Friedan, 
and Gloria Steinem, formed the Veteran Feminists of America (VFA), an or-
ganization tha t is open only to activists from th e early years of the feminis t 
movement. Accordin g t o Jacqu i Ceballos , forme r NO W president , VF A 
members ar e draw n togethe r b y thei r alienatio n fro m younge r feminists : 
"Some o f th e women' s group s w e wer e workin g wit h year s ag o ar e s o 
tremendous in size now that they don't even remember us. And we were the 
ones who started everything. But now if we try to help some of the younger 
women work on an issue, they don't want our help. They turn us down like 
we were their mothers." 92 

Apart fro m territoria l battles , som e dissociatio n betwee n olde r an d 
younger feminist s ma y be based simpl y on interests . Some o f the cor e ac-
tivists of the second wave of feminism ar e focusing their attention on issues 
of aging women. Betty Friedan began th e embrace o f aging with he r 199 3 
book The  Fountain of  Age. In her new book, Getting Over Getting Older: An 
Intimate Journey } Letty Cotti n Pogrebi n write s abou t issue s o f wome n a s 
they age: physical changes, depression, mortality. 

Younger feminist s see m to be turning inwar d a s well, but i n a  differen t 
direction. Many seem less centered o n issue s of collective rights and mor e 
concerned wit h thos e o f individua l expressio n o r self-actualization . Eigh -
teen-year-old Kat e Bedford , hea d o f Californi a NOW' s Youn g Feminis t 
Issues Committee, lists among her topics of greates t concer n "self-defens e 
. . . [b]od y image, bulimia, anorexia, body hatred . . . self-estee m . . . smok -
ing . . . [v]egetarianism." 93 Barbar a Findlen s assembled a n antholog y enti -
tled Listen  Up:  Voices from the  Next Feminist  Generation,  which offer s in -
sights into the new wave of feminists. The stories in Listen Up  are predom-
inantly voyages of self-discovery: stories about family relationships, tales of 
personal struggle s in the face o f disadvantages an d disempowerment , sex -
ual coming of age stories. Most are thoughtfully crafted , and some are beau-
tifully written . Sadly, though, very few of the writers have connected thei r 
personal experiences with larger social issues. 
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In Listen Up y one reads about anorexi a and fat oppression, playing ball, 
hair-dyeing, poo r parenting , wearin g jeans , self-defense , incest , teenag e 
mothering, aerobics, dating, personal mentors, and body hatred and accep-
tance. The pages are laden with "me" and "I" and subjective examination of 
the writer's own ego. Yet the self-exploration i s rarely linked to any intricate 
analysis of government policies , broader cultura l tides , or social activism . 
Most of the authors seem uninterested in experiences outside their own. 

For many of the writers, feminism i s about them.  As one of the essayists 
proclaims, "I consider it [shaving my head] one of the most profound, dail y 
statements o f my feminist struggle." 94 Instea d o f moving fro m thei r indi -
vidual experiences outward to larger social issues, they absorb the larger is-
sues into self: "I'm learning to connect the dots. One dot for woman-hate, 
one for racism, one for classism, one for telling me who I can fuck. When I 
connect all the dots, it's a picture of me."95 

Rebecca Walker's To  Be Real: Telling the Truth and Changing the Face of 
Feminism is another collectio n of young feminist voices . The essayists here 
have somewhat mor e succes s in outer-directedness an d in connecting the 
personal with larger social issues. Indeed, one of the writers, Gina Dent, is-
sues a reminder abou t the need for linking personal revelation s and femi-
nist theorizing: "By declaring that 'the personal i s political,' feminist theo -
rists hel d tha t t o star t fro m you r ow n point o f view was to help explai n 
something larger than yourself; to legitimate that which was not yet part of 
the public dialogue; to make the language of politics less remote; to widen 
the sphere of viable life choices."96 

Others of the essayists, unfortunately, lapse into the same self-focus tha t 
captivates those in Listen Up.  Many of the topics circle around glorificatio n 
of the self: deep concerns about appropriately expressive attire, confessions 
of sexua l excitemen t a t violent images , developing a n affinity fo r hip hop 
music, and protracted discussion s abou t wha t surnam e marita l partner s 
should adopt. Again, the message seems to be that feminism's mos t impor -
tant purpose is to pave the way for supreme individualism . 

Each feminis t generatio n unquestionabl y need s t o rais e it s conscious-
ness anew , bu t som e o f th e member s o f Generatio n X  see m t o hav e 
plateaued a t the level of self-actualization. Los t is the connection o f self to 
other people , others ' issues , an d broade r currents . I f th e importanc e o f 
feminism i n the nineties i s only how it makes an individual feel , the sev-
enties' notio n o f consciousness-raising—"th e persona l i s political"—be -
comes a  tautology. Wendy Kamine r i s sharper i n her criticism o f the in-
troverted fascination : 
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[S]ocial and political commentary requires detachment from the self as well 
as engagement in its dramas Almos t all the young contributors to Listen 
Up focus on themselves with the unchecked passion of amateur memoirists 
who believe that their lives are intrinsically interesting to strangers . .. most 
seem to equat e politica l commentar y with th e telling o f a  personal story . 
They write about feminism by writing about growing up.97 

For some, the feminist liberation movement of the 1990 s has moved no t 
toward communalism but toward individualism. The preoccupation is with 
individual well-being , wit h self . Sociologis t Susa n Alexande r observes , 
"Today's twentysomethings believe they can achieve equality as individuals. 
Identifying onesel f a s feminist o r seeking membership i n a  women's orga -
nization ar e see n a s unnecessar y step s fo r maintainin g equality." 98 Othe r 
younger feminist s ar e working toward mor e global integration o f feminis t 
issues with environmenta l issues , political participation, and work agains t 
violence and racism. Observers of third-wave feminism mus t not overloo k 
the vote r participatio n drives , development o f environmenta l conscious -
ness, and efforts t o integrate men . 

One point to consider is that the feminist movemen t of the 1990 s is un-
likely to have the revolutionary fervor of the 1970s, and not only because the 
initial rebellion has occurred. In part because of the successes of early fem-
inism, ther e ar e fewe r peopl e wit h tim e availabl e fo r organizing . Anit a 
Shreve observes that "One of the ironies of the Women's Movement i s that 
in preparin g th e groun d fo r greate r caree r opportunitie s fo r women , i t 
sowed the seeds of its own demise . It's a matter o f simple physics. Women 
who combine caree r and famil y life simply don't hav e any time left t o de -
vote to feminism o r CR or activist issues."99 

Part o f the absence of coalition building has to do with limitations no t 
unique to feminism. Some tension exists between tax-exempt organization s 
and those that can engage in political activity. And, according to Carla Ma-
haney, cochair o f the Kansas Choice Alliance, which network s with NOW , 
the ACLU, the Women's Political Caucus, the League of Women Voters, and 
other organizations regarding issues of reproductive rights, coalitions work 
best relative to short-term, specific-purpose matters , after whic h the coali-
tion activity dissipates. 

There is no centra l organizing issue, no present , single crisis of moder n 
times—as there was with suffrage o r with Roe v. Wade. Political organizin g 
is difficult i n the face of so many issues and the divergence of interests an d 
positions. Apart fro m event-specifi c unity , only modest coalitio n buildin g 
occurs between feminis t organization s an d group s representin g othe r op -

.....
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pressed peoples . The coalition-building effort s appea r episodic , but effec -
tive when the y occur , such a s the 199 6 "March t o Figh t the Right " in Sa n 
Francisco, which brought together 650 advocacy groups from Catholic s fo r 
Free Choice to NOW to the AFL-CIO. 

Is Feminism Passe? 

Many wome n an d me n comin g o f ag e durin g th e 1990 s ma y tak e fo r 
granted rights feminists in the 1970 s fought har d to garner. Rights to equal 
pay and access to employment and graduate educational opportunities, re-
productive rights and rights of sexual autonomy, and the right to a working 
environment free from  sexua l intimidatio n ar e al l inventions o f th e mid -
1970s to late 1980s . The courts dismantled man y of the formal barrier s t o 
women's participatio n i n economic , educational , an d politica l lif e durin g 
those years; at least nominally, the legal playing field was leveled. Many men 
and wome n wh o wil l reac h votin g ag e i n th e nex t millenniu m wil l hav e 
grown up with mothers who worked outsid e the home and a n abundanc e 
of othe r professiona l femal e rol e models . The Nationa l Organizatio n fo r 
Women, founded i n 1966 , will have been i n existenc e fo r thei r entir e life -
times. 

Younger feminists have inherited a  world several decades removed fro m 
women's struggles for basic human rights . The gains in reproductive rights, 
the dismantling o f obvious employment barriers , the construction o f sex-
ual harassment laws, and other interpretations of Title VII all may lead peo-
ple to assume that many of the most importan t problem s feminist s rallie d 
around i n th e 1970 s hav e bee n solved . Afte r interviewin g a  numbe r o f 
women in their twenties, journalist Claudia Wallis concludes, "The long, ill-
fated battl e fo r th e Equa l Right s Amendmen t mean s nothin g t o youn g 
women who already assume they will be treated as equals."100 In one sense, 
the lack of direct experience with discrimination may be an enormous ben-
efit: those who have grown up with foundational equality , who have not ex-
perienced discrimination, may be unwilling to tolerate it if it occurs. 

It is difficult t o generalize whether young people appreciat e the histor y 
of the feminis t struggle . It i s also difficul t t o tes t the negativ e propositio n 
"don't know much about history." Some evidence does suggest an ahistori -
cal approac h t o feminism . A  199 5 Nationa l Assessmen t o f Educationa l 
Progress study measuring the historical knowledge o f U.S.  high schoo l se-
niors in public and private schools showed tha t 5 7 percent o f the student s 
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failed to demonstrate knowledge of basic aspects of American history; only 
one ou t o f ever y hundre d student s reache d th e advance d leve l o f profi -
ciency.101 And many history courses may include only a modest amount o f 
recent history . As just on e anecdota l bi t o f evidence , a colleague o f mine , 
Rob Verchick, says that eac h yea r i n hi s Gende r an d Justic e an d Propert y 
courses, he senses  surpris e whe n h e talk s abou t ho w recentl y women ac -
quired votin g an d propert y ownershi p rights : "I thin k fo r som e students , 
their perception of the timeline is that this absence of women's rights was a 
medieval phenomenon. " Althoug h a t firs t blus h thi s migh t see m lik e 
progress, it i s an attitud e tha t ma y give institutions mor e credi t fo r right s 
protection than they are due. Students may be much too trusting of institu-
tional decisions , if they perceive those decision s emanatin g fro m decisio n 
makers who, they think, have not discriminated in the recent past. The con-
stant need for lessons of the past is in some ways reminiscent o f the "Never 
forget" teaching s o f th e Shoah : the reminde r o f the nee d fo r eterna l vigi -
lance against brutal forms o f group hatred . 

Part o f th e lac k o f estee m fo r feminis m ma y have to d o wit h a  lack o f 
recognition o f even it s popular cultur e icons , let alone it s theoreticians. A 
1994 survey by Esquire magazine of one thousand women aged eighteen to 
twenty-five asked the participants who had the most to say about their lives: 
Camille Paglia , Phylli s Schlafly , Susa n Powter , Susa n Faludi , o r Clariss a 
Pinkola Estes. While each of those women received between 2 and 6 percent 
of the votes, 74 percent o f those surveyed said they were not familia r wit h 
any of the above.102 

A poll conducted by R. H. Bruskin for Whittle Communications "foun d 
that onl y 16 % of colleg e wome n 'definitely ' considere d themselve s femi -
nists."103 The 1994 Esquire survey was only mildly more optimistic, showing 
that 3 4 percent o f the eighteen - t o twenty-five-year-old respondent s wer e 
willing to be called feminists. Perhaps in not self-describing as feminists, the 
next generation achieves  some form o f integration , but i t risks invisibilit y 
for the movement. And the mainstream women's movement may be having 
trouble attracting younger women as activists.104 

The cor e issue s o f feminis m hav e no t changed . Sexism , gender stereo -
typing, and the persistence of traditional gender roles are still epidemic, al-
though in the late 1990 s they may come in more subtle incarnations: occu-
pations that ar e still predominantly mal e or female preserves , lower wages 
for women, rampant domestic violence, regulation of various aspects of re-
production (waitin g periods , parenta l consent , reportin g requirements) , 
sexual harassment i n elementary schools with "skirt-flipping days, " the as-
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sault o f ra p lyrics , gender bia s i n pricin g a t hai r salon s an d dr y cleaners , 
ladies' nights at bars, and the indistinct ways language leaves the imprint of 
gender. The list—I will avoid the term "laundry list"—is virtually endless. 

It may be argued that identification wit h the feminist battle s of the sec-
ond wave is not vital, if there is a present willingness to fight against gender 
disparities whateve r thei r manifestation . Bu t on e dange r o f a n ahistorica l 
perspective i s that o f complacency. To view the horrors o f the past as  past 
discounts th e residua l effect s o f prio r centurie s o f discrimination : th e jo b 
opportunities realisticall y available to women an d me n i n al l walks of life ; 
the economic worth given to those occupations; and the continued, condi-
tioned social roles into which males and females are shaped. Without an un-
derstanding of history, it is difficult t o move forward with wisdom. What is 
lost is not only context, and the richness of the feminist theoretica l project , 
but also its momentum: the collective sense of struggle. 

The villainization of feminism i s only partially self-inflicted, an d it is largely 
undeserved. Some feminist excesse s from th e early history of feminism ar e 
relentlessly replayed by opponents o f feminism an d by the media as repre-
sentative of modern feminism. Some pop culture feminists have helped dis-
credit feminis m wit h media-seekin g divisivenes s an d persona l attack s o n 
other feminists themselves : not the theories, the people. In the midst of the 
historical blunders , the bad press , and th e infighting , moder n feminis m i s 
splintering along dimensions of age, issues, and methods . While the diver -
sity of feminists itself is a strength, the differences have led to fragmentatio n 
of the movement . 

There is a need fo r unificatio n amon g feminists . There i s a need fo r in -
tergenerational collaboration . Tha t collaboratio n mus t includ e compre -
hensive reflection o n commonalitie s rathe r than differences , cor e assump-
tions, discussion o f appropriate methods o f argumentation, inquiries con -
ducted wit h reaso n rathe r tha n rhetoric . There i s a need t o recogniz e th e 
connectedness of different kind s of oppression an d to build broader coali -
tions between feminist s an d worker s i n othe r liberatio n movements . And 
there is a need for a  recommitment t o feminist first  principles. In chapter 8 
I make the case for the rehabilitation o f feminism . 



Feminist Legal Theory and the 
Treatment of Men 

And they thought men were ridiculous and delicious and terrible, 
taking every opportunity to let them know that they were. 

—Toni Morrison, Jazz 

Feminist lega l theor y ha s no t concerne d itsel f muc h wit h th e 
sympathetic construction o f white maleness. Jurisprudential scholar s have 
focused o n the masculinity of nonmajority males . In the past decade, criti-
cal rac e scholar s hav e centere d attentio n o n th e differentia l treatmen t o f 
black, Asian, and Latino males, principally as a matter of racial subordina -
tion. During roughly the same time frame, sexual orientation theorists have 
demonstrated th e dee p connection s betwee n heterosexualit y an d patri -
archy, pointing out the ways military, employment, housing, custody, adop-
tion, and sodomy laws discriminate against gay males. 

The interes t o f feminis t lega l theorists i n masculinit y ha s concentrate d 
on th e way s institutiona l mal e powe r structure s an d interest s reproduc e 
themselves an d exclud e o r disserv e women : th e explici t an d mor e subtl e 
forms of male domination i n the workplace, male violence against women, 
and masculinit y i n variou s substantiv e area s o f la w a s exercises o f domi -
nance, privilege, and power . These theorists touch kindly on the construc -
tion of masculinity only incidentally. The men who populate feminist lega l 
theory, for the most part, are either perpetrators o r the unwitting dupes of 
patriarchy. 

Over the past two decades a dialogue about men and masculinity has oc-
curred in disciplines other than law. The explorations of masculinity by var-
ious men's movements have developed on a path apar t from an d rarely in-
tersecting wit h feminis t lega l theory . Largel y missin g fro m feminis t lega l 
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theory is a sympathetic critique of the ways the ideology of majority grou p 
masculinity is constructed by law. 

This chapter has two parts, and the bifurcation i s almost a metaphor fo r 
the argument. The first part evaluates men's movements in popular cultur e 
and some of the theoretical work in the social sciences regarding masculin -
ity. The second part looks at the ways feminist lega l theory has constructe d 
maleness. In some ways, the situation of men in feminist theory parallels the 
treatment of women in traditional theory: initially excluded, then admitte d 
at the margins , and—this reache s into th e future—perhap s movin g mor e 
toward the center of inquiry. 

Mens Movements 

The 1990 s have seen diverse attempts to redefine masculinit y in the socia l 
sciences and popula r culture , in reactio n t o male frustrations an d feeling s 
of disempowerment. A multilayered, amorphous collectio n o f men's orga -
nizations has burgeoned nationwide: a mythopoetic men's movement, spir-
itual an d semipolitica l reviva l programs , th e formatio n o f men' s right s 
groups, study groups, and coalitions , and som e profeminis t men' s organi -
zations. I n Wildmen,  Warriors,  and Kings:  Masculine Spirituality  and  the 
Bible, Patrick M . Arnold predicte d tha t th e developin g men' s movemen t 
would become among "the strongest forces in American culture during the 
1990s." 

Men's Rights Groups 

Reactionary men's rights groups constitute one of the largest branches of 
the men's movement. Based largely, and very explicitly, on a defensive reac-
tion t o feminism, organization s espousin g men's rights developed earl y in 
the second wave of feminism. The focus of almost all these organizations is 
the rights of men. The paramount concerns are that ex-wives drain men fi -
nancially whil e denyin g the m acces s t o thei r children , althoug h recentl y 
some groups hav e expanded t o conside r th e correlativ e responsibilitie s o f 
their participants . 

The Men' s Defens e Associatio n (MDA) , one o f th e oldes t groups , was 
created in 1972 . A letter from Richar d Doyle , founder o f the organization , 
explains th e purpos e o f th e MDA : "The mal e o f th e specie s i s under in -
creasing attack legally, politically, economically, and culturally. It is our mis-
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sion to defend th e interests of men, in opposition t o the enormity o f anti -
male forces and opinion." The MDA originally kept a file of "sad stories" of 
men losing custody and visitation rights , until the accumulation o f storie s 
presented a filing problem . 

The Nationa l Coalitio n o f Fre e Men include s amon g it s objective s th e 
laudatory goa l o f "promoting ] awarenes s o f ho w gende r base d expecta -
tions limit men legally , socially and psychologically. " Its literature explain s 
how me n ar e culturall y conditione d t o be competitive , feel inadequat e i n 
the child care arena, and think that "violent actio n confirm s an d enhance s 
their manliness. " So far, so good. But Free Men then suggest s that me n ar e 
disempowered b y having n o reproductiv e right s an d ar e "disadvantage [d] 
in the work place because o f female hirin g quotas. " The group i s quick t o 
blame feminism , a  "shrill politica l movement " with "hostilit y fo r th e nu -
clear family, " and th e women' s movement , which "ha s gon e unchallenge d 
and thi s has contributed greatl y to the breakup o f American familie s an d 
the social ills which follow: high rates of teen pregnancy, high rates of juve-
nile crime, high rate s of teen suicide , depression, and poo r schoo l perfor -
mance."1 

The American Father s Coalitio n (AFC ) i s a  100,00 0 membe r lobbyin g 
organization representin g approximately 250 separate men's rights groups. 
It recently created an umbrella organization, the American Coalition for Fa-
thers an d Children , t o promot e share d parenting . AFC activitie s includ e 
lobbying for reduce d chil d suppor t payment s i f children spen d mor e tim e 
with their fathers, urging courts to enforce visitation orders, and organizin g 
picket lines to protest sexist stereotypes in movies like The First Wives Club. 
Stuart Miller , a single father an d lobbyis t fo r AFC, maintains tha t men ar e 
excluded fro m families : "Th e majorit y o f me n reall y d o wan t t o suppor t 
their kids," he says; but he complains, "If someone takes your car, how much 
longer are you going to keep making payments on that car?"2 

The National Organization fo r Men (NOM) , with twenty-five thousan d 
supporters, lists as its purposes the protection o f men's rights and the pre-
vention o f "the further erosio n o f men's status." Laced throughout NOM' s 
literature ar e denunciation s o f th e feminis t movemen t (fo r perpetratin g 
myths tha t me n ar e responsibl e fo r a  large portion o f domesti c violence ) 
and "lesbian propaganda" (allegedly contained in the Ms. Foundation's Take 
Our Daughters to Work Day information kit) . The Men's Rights Association 
produces a monthly newsletter, the Liberator, whose purpose is "to marsha l 
manpower in defense of men, masculinity and the family. Our definition o f 
men's liberation i s freedom t o be (not from being ) men. " One of the issues 
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of the Liberator included in its humor sectio n the following joke: "Q: What 
is the difference betwee n a terrorist and woman's libber? A: You can negoti-
ate with a terrorist."3 

A handful o f men's rights groups proclaim a n interest in egalitarian ap -
proaches, and a few are sympathetic to equal treatment views of feminism , 
but oppos e anythin g smackin g o f specia l treatment o r cultura l feminism . 
Some men's groups skip over the egalitarian rhetoric and extend the battle-
ground o f gender to wage war against affirmative action , pay equity (pejo -
ratively dubbed "sex pay"), and abortion rights—anything that is perceived 
as promoting specia l treatment o f women. One example of the new strug-
gles looming on the men's rights horizon i s the issue of male reproductiv e 
choice. The Nationa l Cente r fo r Me n i s constructing a  lawsuit tha t i t be -
lieves will be the male counterpart t o Roe v. Wade. The organization argue s 
that men should be allowed to terminate thei r parenta l right s and respon -
sibilities postconception durin g a limited time period . 

Some organizations ar e specifically intereste d i n fathers ' rights . Groups 
like th e Men' s Defens e Association , th e America n Father s Coalition , Fa -
thers' Rights and Equality Exchange (FREE), and Dads against Divorce Dis-
crimination (DADD ) focu s mos t o f thei r energ y on issue s affecting singl e 
and divorced fathers, such as custody, visitation, child support, and divorce 
reform. Som e o f th e fathers ' advocac y organizations , whil e prompte d b y 
discrimination against fathers in divorce and custody battles, seem less con-
cerned with apportioning rights between divorced mothers and fathers an d 
most concerned with encouraging shared parenting, to keep fathers actively 
engaged in the lives of their children. Groups such as Mad Dads, for exam -
ple, are neither antifeminis t no r misogynis t i n their rhetori c o r undertak -
ings, but try to promote the image of men as responsible fathers . 

Many men's rights groups blame feminism fo r a host of ills, chief among 
them th e breakdown o f the family . Ken Pangborn o f Men International , a 
national coalition of over 130 men's rights groups, described the group's es-
timated 25,00 0 to 50,00 0 members a s "absolutely deat h gri p foe s o f femi -
nism."4 Fred Hayward, head o f Men's Rights Inc., concurs, but views being 
"pro-male" as a necessary defense, since, he says, "The logical extension o f 
feminism i s to eliminate men." 5 

The Mythopoetic s 

The mythopoetic men's movement originate d i n the 1980 s with various 
men's retreats , and skyrockete d i n popularit y i n th e earl y 1990s , after th e 
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publication of Robert Bly's Iron John: A Book about Men and Sam Keen's Fire 
in the Belly. Iron John, one of the most successful nonfictio n work s in 1991, 
sold more than a million copies and spent sixty-two weeks on the best-seller 
list. The mythopoets use myths, poems, and othe r literary works to exam -
ine men's historical roles and seek guidance for modern mal e socializatio n 
and personal growth . 

Bly and other mythopoets argue that men lack positive male archetypes, 
and that they have lost touch with an essential masculine force: the wildman 
within. Sinc e mos t father s ar e remove d fro m thei r familie s b y workforc e 
commitments, the raising of sons is left t o women, who turn thei r resent -
ment o f their husbands towar d shamin g thei r boys . Boys are cut of f fro m 
their feeling s an d from  eac h othe r a t deepe r emotiona l levels . With thei r 
masculinity chastised , boys are left t o grow into me n withou t appropriat e 
initiation rituals. Men need an initiation into manhood that only other men 
can provide . Men' s attainmen t o f masculinit y i s connecte d t o departin g 
from hom e and leaving women behind . 

The idea s ar e share d throug h men' s centers , gatherings , books , tapes , 
conferences, and retreats . Bly himself has led many of these wildman spiri -
tual retreat s o r initiatio n rituals , a t whic h me n dru m an d danc e aroun d 
bonfires, hug one another , participate i n talking circle s during which the y 
share their troubles, strip naked to engage in sweat lodge rituals, chant, re-
cite myths and poetry, tell stories, organize into clans, and provide suppor t 
for on e another. An estimated 100,00 0 to 200,000 men have attended suc h 
events. 

Mythopoetic adherents encourage men to acknowledge their vulnerabil-
ity, focus introspectively , and engag e in dialogue about thei r feelings . Men 
are prompted to overcome their isolation from one another, and to seek and 
receive nurturance fro m othe r men. Mythopoets view the separate sphere s 
of men an d wome n a s vital to formatio n o f male identity . Healing, in th e 
mythopoetic view, can come only through reparation to Jungian archetypes 
and an emphasis on father-son relationships . "[T]he mythopoetic warrior' s 
quest i s to rediscove r hi s masculin e cor e an d experienc e a  bond wit h hi s 
psychic ancestors."6 This necessarily creates distance from wome n an d set s 
up a  blam e situation . Mos t mythopoet s se e relation s betwee n me n an d 
women a s inevitably adversarial , an d criticiz e mother s fo r shamin g thei r 
sons. Bly cautions tha t th e mythopoetic movemen t "does not see k to tur n 
men agains t women, " ye t i t link s th e empowermen t o f wome n an d th e 
emasculation o f men . "Sof t males " ar e ofte n foun d i n th e compan y o f 
"strong women."7 



Feminist Legal Theory and the Treatment of Men |  17 3 

In it s embrac e o f th e centra l idea s o f th e gende r identit y paradigm — 
the existenc e o f mal e an d femal e essences , and th e propositio n tha t boy s 
need mal e guidance to turn int o men—the mythopoeti c movemen t i s ac-
cepting outdated psychoanalyti c theory . "The [mythopoetic ] men' s move-
ment .  . .  misses on e o f th e centra l insight s o f socia l science—tha t gen -
der i s a product o f huma n actio n an d interaction , tha t ou r definition s o f 
masculinity an d femininit y ar e th e product s o f socia l discours e an d so -
cial struggle." 8 

The promotion of male bonding to the exclusion of women creates little 
opportunity fo r dialogu e between th e sexes.  Sociologists Michae l Kimme l 
and Michae l Kaufma n sugges t tha t th e mythopoeti c men' s movement' s 
flight from femininit y i s ultimately damaging to gender relations: 

Perhaps more than anything else, it is through the social practices of parent-
ing that men may connect with the emotional qualities that they have rejected 
in real life—nurturing, compassion, emotional responsiveness, caring. These 
emotional resource s wil l no t b e adequately discovere d readin g a  book o r 
stomping through the woods hugging other men who have taken totemic an-
imal names. They are to be found in the simple drudgery of everyday life in 
the home. Cleaning the toilet, ironing, or washing dishes are not romantic— 
you don't have to be a "golden eagle" to keep your nest clean. But they are the 
everyday stuff o f nurture and care. They are skills that are learned, not re-
ceived by divine revelation after howling at the moon in the forest. We need 
more Ironing Johns, not more Iron Johns.9 

The Evangelical Men's Movement 

In October 1995 , Louis Farrakhan and his Nation of Islam organized the 
Million Ma n Marc h i n Washington , DC . Estimate s o f attendanc e range d 
from 300,00 0 to 1. 2 million African America n men. It was billed as "a holy 
day of atonement and reconciliation" whose purposes were to exhort black 
men t o "reclaim" their role s a s heads o f thei r familie s an d a s communit y 
leaders, rediscover religion , and tak e personal responsibilit y fo r thei r mis -
treatment o f eac h othe r an d o f women . Women wer e exclude d fro m th e 
gathering. Farrakha n aske d supportiv e wome n t o demonstrat e solidarit y 
with th e marc h b y staying home from  work , school , and shoppin g t o in -
struct children in values of unity and esteem . 

Promise Keepers, another men' s movement tha t i s sweeping the nation , 
is a mostly white evangelical Christian grou p that i s planning its own mil -
lion man march. Since its inception, close to two million men have attended 
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Promise Keeper s meeting s i n footbal l stadium s acros s th e country . Th e 
gatherings are male-only, have a spiritual orientation, and promote father -
hood. Founde d i n 199 0 by former Universit y o f Colorad o footbal l coac h 
Bill McCartney, the organization uses rhetoric similar to that enunciated i n 
the Millio n Ma n March . Promis e Keeper s pledg e t o hono r Jesus ; pursu e 
vital relationships wit h a  few other men ; practice spiritual , moral, ethical , 
and sexua l purity ; build stron g marriage s an d familie s throug h love , pro-
tection, an d biblica l values ; support th e missio n o f th e church ; reac h be -
yond racia l and denominationa l barrier s towar d biblica l unity ; and influ -
ence their world. Promise Keepers has inspired the formation o f dozens of 
Christian men' s group s acros s th e country , suc h a s Christian Men' s Net -
work, Career Impac t Ministries , Men Reachin g Men , and Da d th e Famil y 
Shepherd. 

In th e religiou s men' s movement , wome n ar e relegate d t o subordinat e 
positions. In respons e t o men' s collectives , supportive Christia n women' s 
groups have sprung u p acros s the country , with appropriatel y subservien t 
names: Promise Reapers , Chosen Women , Heritage Keepers , and Suitabl e 
Helpers (not suitable leaders, but "helpers"). These women's auxiliaries be-
lieve they can best assist their husbands' missions by returning to traditional 
gender role s an d adoptin g submissiv e posture s wit h respec t t o thei r hus -
bands' wishes , followin g biblica l teachings . On e surve y b y th e Promis e 
Keepers organizatio n showe d tha t a t Promis e Keeper s conferences , wher e 
attendees ar e exclusivel y male , 4 8 percen t o f th e volunteer s ar e women . 
These "unpaid servants " serve meals, assist the handicapped, and attend t o 
the need s o f thos e o n th e stadiu m floor.  Fo r th e wive s an d girlfriend s o f 
evangelical followers , th e movemen t represent s a  trade-off : th e pric e o f 
men's commitment t o thei r familie s an d religiou s communities i s "gender 
traditionalism—the ide a that men an d women generally have different so -
cial and familial roles , that these roles tend to reflect inheren t psycho-emo -
tional differences , an d tha t me n an d wome n generall y fee l mor e fulfille d 
when they perform thei r respective roles."10 

The idea l visio n i s o f a  retur n t o a  star k public-privat e distinctio n i n 
which men ar e the public actors and women ar e relegated to the domesti c 
realm. Louis Farrakhan has attempted to defend hi s Million Man March — 
"We're not saying  that a woman's place is in the home. We are saying that a 
woman's base  is in the home"11—but i t seems to be a distinction without a 
substantive difference . Wome n ar e segregate d an d limite d t o hom e duty , 
while me n conduc t th e publi c meetings . Me n ar e th e protectors , an d 
women are in need of their support. Men are encouraged to treat their wives 
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fairly, so that the wives will accept their authority. The message equates re-
sponsibility with patriarchal control . 

Feminist/Profeminist Men' s Groups 

Feminist o r profeminis t me n se e the way s both wome n an d me n hav e 
suffered fro m sexism. They engage in a sympathetic critique of masculinity, 
and look at the ways social groups and institutions shape gender roles. Most 
view gende r a s a  socia l construc t an d wan t t o dismantl e traditiona l se x 
roles. The y oppos e sexist , racist , an d homophobi c behavior , believ e i n 
shared responsibilit y fo r nurturin g children , and engag e i n lobbyin g pro -
jects for women's rights and gay rights. Michael Kimmel, sociology profes -
sor and spokesperso n fo r th e National Organizatio n fo r Me n Against Sex-
ism, says the impetus for profeminist men' s organizations i s "[m]en recog -
nizing tha t thei r live s a s me n ar e impoverishe d becaus e wome n ar e no t 
equal—that w e wil l liv e happie r an d bette r live s whe n wome n ar e ou r 
equals."12 As Kimmel an d Thoma s Mosmille r detai l i n thei r boo k Against 
the Tide: Profeminist Men in  the  United  States, 1776-1990,  some men hav e 
supported feminis t causes , particularly in discrete issue areas, such a s vot-
ing, education, and reproductive rights, since the founding o f the Republic. 
Beginning with th e secon d wave of feminis m i n th e 1970s , contemporar y 
profeminist me n supporte d women' s struggle s fo r economic , social , an d 
political equality, although this backing often consisted of individuals align-
ing with women's groups, rather than collective efforts b y groups of men. 

Some feminis t me n aligne d wit h radica l feminism , other s wit h libera l 
feminism. The former wer e more willing to assail men as women's oppres-
sors, while the latter emphasized the ways gender roles constrain both sexes. 
Even with feminis t men' s groups , a  dance o f essence s occurs : in th e late r 
1970s, when me n sympatheti c t o feminis t cause s organized collectivel y t o 
combat sexism, they "took the label profeminist rathe r than feminist because 
they recognized the personal experience of being a woman as an importan t 
component o f being a feminist." 13 

Feminist me n joine d consciousness-raisin g group s wit h wome n an d 
worked wit h women' s organization s suc h a s NOW . The y bega n writin g 
political tract s an d mor e academi c pieces , publishe d i n journal s lik e 
Changing Men: Issues in Gender,  Sex and Politics,  Signs, and Genders.  Each 
year since 1975 , feminist men' s groups have held conference s o n Me n an d 
Masculinity: the Lo s Angeles conference i n 197 8 centered o n "Men Over -
coming Sexism, " th e 198 9 M  &  M  conferenc e i n Pittsburg h wa s title d 
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"Menergy: Celebratin g th e Profeminis t Men' s Movement" ; Minnesot a 
hosted th e 199 7 conferenc e o n "Spirituality , Community , an d Socia l 
Change" The Nationa l Organizatio n fo r Me n Agains t Sexis m (NOMAS) , 
the "largest national organization fo r profeminis t men, " had it s earliest in -
carnation i n 1981. 

Paralleling the growth o f feminist men' s political groups was the devel -
opment of the academic discipline of men's studies, which grew from fewe r 
than fifty courses nationwide in the early 1980s to more than ten times that 
number today, with a high concentration of courses in California, the Mid-
west, and the Northeast. 14 

Some profeminis t group s toda y tak e a n activ e rol e i n combatin g sex -
ual harassmen t an d violenc e agains t wome n b y encouragin g awareness , 
acceptance o f responsibility , an d preventio n strategies . Many o f thes e ac -
tivities ar e simple , grassroots acknowledgment s o f gende r issue s throug h 
programs, protests , conferences , educationa l ventures , counseling , an d 
media blasts . Fo r example , NOMAS' s tas k forc e o n Endin g Men' s Vio -
lence conducte d a  GOTCH A campaig n o n th e Duk e Universit y campus . 
A group o f thre e student s approache d me n walkin g alon e acros s campu s 
at nigh t an d pu t a  sticke r o n them , t o emphasiz e th e vulnerabilit y o f 
women t o sexua l assault . Another membe r o f the group would the n han d 
the individua l a  pamphlet tha t addresse d women' s risk s of violence whe n 
they wal k alone . 

The White Ribbon campaign originated in Canada to commemorate the 
anniversary o f the Decembe r 6 , 1989 , University o f Montrea l massacr e o f 
fourteen women . During the first year over a hundred thousand me n wore 
white ribbons . In Canad a th e campaig n ha s evolve d t o a  week's worth o f 
events—films, concerts, discussion groups, walks, building lightings, vigils, 
posters, buttons, bookmarks, and corporate sponsors—to protest male vio-
lence agains t women . I t ha s filtered  int o th e Unite d States , where som e 
men's groups o n colleg e campuses wear white ribbons to signify thei r op -
position to sexual harassment and violence against women. Cities like Syra-
cuse, New York, have created parallel White Ribbon events to create aware-
ness and fund raisin g for anti-domestic violence efforts . 

Other groups hand ou t antisexis t leaflets a t Andrew Dice Clay concerts, 
develop student organizations to discuss how gender issues affect men , pro-
vide counseling fo r abusiv e men, and attemp t throug h publi c actions an d 
seminars to campaign against sexism and violence.15 Ken Fisher, spokesper-
son fo r Men' s Networ k fo r Change , whic h bill s itsel f a s "Canada' s onl y 
coast-to-coast pro-feminist , ga y affirmative, anti-racist , male positive net -
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work," says he used to "see a woman wit h a  black eye and I' d loo k away . I 
wouldn't generaliz e and I  wouldn't ge t involved. Men have to stop lookin g 
away."16 

Profeminists are the smallest branch of the men's movement, with an es-
timated tw o thousand adherents , many o f them academics . As with othe r 
camps of the men's movement, the number of official members may not tell 
the whole story. Tens or hundreds of thousands of other men who have not 
joined an organized men's group may embrace feminist visions and be sup-
portive of feminist ideals through their lived experiences: voting, vocalizing, 
promoting egalitaria n policie s i n th e workplace , and sharin g traditionall y 
female responsibilities at home. 

Competing Masculinitie s 

At one level , the widely varying groups i n the men's movement ar e en -
gaged i n battl e ove r th e definitio n o f masculinity . Thi s competitio n ove r 
the meanin g o f masculinit y itsel f border s o n a  stereotype , bu t i t stem s 
from share d impulses to assert and define gender and to seek foundationa l 
truths. 

For example , Robert Bl y criticizes the passivity of feminist men , calling 
them "sof t males"—me n wh o rejec t thei r natura l tendencie s towar d ag -
gression.17 Men's rights activists dismiss the weekend warriors as indulging 
in "New Age nonsense,"18 and some view profeminist men' s groups as trai-
torous. Profeminist group s try to distinguish and distance themselves fro m 
organizations tha t conduc t male-onl y retreats . Som e profeminist s hav e 
been harshl y critica l o f men' s right s groups : "For thes e men , the questio n 
of unfai r divorc e settlements , child-custod y cases , and th e lik e ar e a  rus e 
used b y some me n wh o favo r perpetuatin g thei r ow n dominan t statu s i n 
society."19 Men's rights adherents cling to traditional notions of the family , 
which is antithetical to the profeminist view . It is no accident that Promis e 
Keepers meetings occur in sports stadiums. This negotiation ove r the con -
struction o f masculinit y i s a n aggressiv e an d intensel y politicize d dis -
course. 

Competitive infightin g eve n occur s within differen t camp s o f the sam e 
branch o f th e men' s movement . Dou g Haugen , presiden t o f th e Nort h 
American Conference o f Church Men's staff, a fellowship of ministers fro m 
twenty-two denominations , said that he and other workers who have been 
in Christian men's ministry for years have experienced some resentment a t 
the instan t commercia l succes s o f Promis e Keepers . But, Haugen says , he 
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and th e othe r pastor s a t th e Promis e Keeper s Atlant a clerg y conferenc e 
"confessed an d repented o f their jealousies."20 

These various men' s movement s cu t acros s axe s o f identit y othe r tha n 
sex. The y ar e abou t race , power , economics , religion , an d psychologica l 
identification. Participants in mythopoetic men's weekend retreats are over-
whelmingly white, straight, well educated, and middle-class . The evangeli -
cal men's movement is not only closely related to religion in general and the 
Christian righ t i n particular , i t i s largel y a  lower-middle-class , working -
class, and minority phenomenon. In terms of social class and general social 
power, th e envisione d nationwid e collectiv e o f me n i s empowering . Bu t 
these men are not jockeying for leadership positions in the new corporate-
technological society ; they feel remove d fro m th e traditional powe r struc -
tures. It is a battle for domination of the sub-institutions, families, commu-
nities, and churches that support those power groups . 

The Less Sympathetic Critique of the Men's Movements 

GENDER SEPARATIS M 

While member s o f th e spiritua l men' s movement , evangelica l groups , 
and men' s rights advocates hold widely disparate views of masculinity, the 
movements hav e som e stron g themati c connections . First , mos t o f th e 
men's movemen t collective s othe r tha n profeminis t men' s organization s 
have a notable absence of women participant s and an utter lack of interes t 
in the intersections of men's and women's issues. 

The variou s men' s movements ' insistenc e o n men' s separatio n fro m 
women goe s t o th e hear t o f thei r construct s o f masculinity : malenes s 
means, in part , an affirmativ e exclusio n o f women. At one extreme , som e 
men's rights advocates conduct their work in oppositional existence to fem-
inism. Men International' s Kennet h Pangbor n say s one purpose o f his or -
ganization is to combat the myths and "the constant venom spread by fem-
inists and picked up by the media."21 The theme of gender separatism is re-
peated i n th e religiou s revival s an d th e mythopoeti c retreats : women ar e 
forbidden t o attend either event . 

For men's rights groups, evangelical groups, and mythopoetic organiza -
tions, the primar y synerg y and suppor t com e onl y from othe r men ; the y 
make no effort s t o bridge the gap between the sexes. In short , the most in -
fluential men's movements, with, collectively, several million adherents, and 
influence fa r beyond that, promote a return to sex segregation. 
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THE RETURN TO STEREOTYPIC PATTERNS OF MASCULINITY 

It is not a  historical accident that in the 1990 s there has been a  resurrec-
tion of all-male groupings and calls for a  return to the archetypes of tradi-
tional masculinity . I n time s o f instability , human s see k ou t th e familiar . 
There is nostalgia for a simpler era, a time when men were men, and women 
were less trouble. 

Consider th e religiou s men' s movement' s templat e fo r gende r relations . 
The vision o f millions o f men gatherin g a s a collective to pledge their fait h 
and commit themselves to their families is one that embraces unity, brother-
hood, and family values. But the ideal is simply a traditional view of the fam-
ily, one with subservient women subscribing to autocratic male leadership. 

Many o f th e evangelica l method s o f reinventin g masculinit y ar e retro -
spective, wit h archetype s borrowe d fro m Christia n theolog y an d Father 
Knows Best.  Nowher e i n th e pictur e i s a  partnershi p betwee n me n an d 
women eve r contemplated. In fact , some of the Promise Keepers literatur e 
says that the breakdown of the family can be attributed to "the feminizatio n 
of the American male." 22 Reverend Ton y Evans elaborates: "I am trying t o 
describe a  misunderstanding o f manhoo d tha t ha s produce d a  nation o f 
'sissified' men who abdicate their role as spiritually pure leaders."23 The Na-
tion o f Islam an d th e Promise Keeper s associate mal e empowerment wit h 
the repression and domination o f women. While the origins of the Islamic 
faith hav e alway s embodied separatis m betwee n th e sexes , and th e resur -
gence of interest in Islam may have to do in large part with racia l and eco-
nomic currents, some of its modern attractiveness is undoubtedly related to 
the male exclusivity. 

Some fathers' rights groups and most evangelical groups overlap in their 
implicit assumptio n o f mal e supremacy . Religiou s group s rel y on biblica l 
teachings to construct thei r views of gender ideology . They explicitly want 
to return me n to their rightfu l "hea d o f household" position. One favorit e 
Promise Keepers scriptural quotation i s Ephesians 5:22-23: "Wives, submit 
yourselves unto your ow n husbands , as unto th e Lord . For the husband i s 
the head of the wife even as Christ i s the head o f the church." The implici t 
messages als o reinforc e th e gende r hierarchy . Th e secon d o f th e seve n 
Promise Keepers promises (righ t o n the heels of a  commitment t o honor -
ing Jesus Christ) i s the commitment t o "pursuing vital relationships with a 
few other men, understanding tha t he needs brothers to help him keep his 
promises." The idea i s that th e most worthwhile bonds o f connection tha t 
men will forge should be to other men . 
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The visions for male-female relationship s reach only to the limits of the 
traditional family—wit h me n i n position s o f power . Promis e Keeper s 
speaker Tony Evans explains how men should take responsibility as leaders 
in their families : 

The first thing you do is sit down with your wife and say something like this: 
"Honey, I've made a terrible mistake. I've given you my role. I gave up lead-
ing the family and I forced you to take my place. Now I must reclaim that 
role." Don't misunderstand what I'm saying here. I'm not suggesting that you 
ask for your role back, I'm urging you to take it back. If you simply ask for it 
back, your wife is likely to simply [refuse]... . Be sensitive. Listen. Treat the 
lady gently but lovingly. But lead!24 

With men's rights groups, the male supremacy theme may be more sub-
tle. Dads Against Discrimination, for example, is an organization created by 
divorced, separated, and unwe d father s wh o "pledge to PRESERVE , PRO-
TECT, and DEFEND the FATHER headed family, and to pass the history of 
FATHERHOOD t o subsequen t generations. " According t o Richar d Doyle , 
head o f th e Men' s Right s Association (MRA) , "Women ar e the one s wh o 
should be the nurturers," but the MRAs newsletter, the Liberator, is more ex-
plicit, ofte n carryin g article s blamin g wome n fo r "mos t divorces , fo r al l 
male misery, and for the breakdown of the American family." 25 

One themati c stran d crossin g ove r severa l men' s movemen t group s i s 
tied to the military posture o f masculinity. The network o f Promise Keep-
ers is a hierarchical organization , with "key men/ambassadors" serving a s 
"recruits" to introduce Promise Keepers to church officials . This hierarchi-
cal approach t o mal e leadership i s repeated i n th e mythopoeti c organiza -
tions, with surrogat e fathe r figures  o r "teachers" offering me n th e father -
love tha t ha s bee n missin g fro m thei r lives , an d i n som e men' s right s 
rhetoric suggestin g tha t wome n hav e deprived me n o f thei r rightfu l role s 
as family leaders . Even som e o f th e nonmisogynis t groups , with laudabl e 
social objectives , suc h a s MA D DAD S (Me n Agains t Destruction—De -
fending Agains t Drug s an d Socia l Disorder) , ar e ou t o n patrol . MA D 
DADS, consisting o f twenty-five thousan d member s i n forty-fiv e cities , is 
essentially communit y policing , wit h group s patrollin g neighborhoo d 
streets at night to confront gan g members and stop drug use and propert y 
crimes. 

The ideas of male accountability and responsibility from th e evangelica l 
movements are fed by fairly conventional ideas of men as breadwinners and 
providers. Similarly, the mythopoetic ideal accepts as a given that men need 
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isolated retreats from their work and family responsibilities, rather than in -
vesting thought in changing the institutional structure of work. Can the at-
tempt t o reshap e the imag e o f masculinit y throug h th e trop e o f equatin g 
male strengt h wit h bein g "good" husbands an d father s b e separate d from 
male autocracy? Not if the rhetoric that accompanies it envisions male lead-
ership, defines wives as "helpmates," and directs men to avoid anything fem-
inine o r "sissified. " Fo r mythopoetic , men' s rights , an d religiou s men' s 
groups, sensitivity to women's issues is often linke d to softness an d emas -
culation. 

INTERNALISM, ESSENTIALISM , AN D TH E NATURALISTI C 
CONCEPTION O F GENDE R 

Tied t o traditiona l notion s o f masculinit y i s th e belie f i n biologica l 
essences, promoted b y both religiou s an d mythopoeti c group s an d eve n 
some men's rights advocates. According to mythopoets, men have lost touch 
with thei r mal e essences , their inne r warriors , the wildman within . Som e 
men's rights groups concur with this belief in "essential maleness."26 David 
Blankenhorn, chair of the National Fatherhood Initiative and a supporter of 
Promise Keepers, says that men "are by their natures inclined to 'promiscu-
ity, abandonment, and violence.'"27 The purpose of the Million Man March 
was to call for African America n men to take their "rightful plac e as men." 
The fact tha t African America n women have traditionally been the leader s 
was upsetting the "natural orde r o f things," in which a  man i s "the protec-
tor and provider and defender o f [the ] family."28 This naturalism is a theme 
that resonate s eve n among masculinit y theorist s who ar e otherwise sensi -
tive to some aspect s of the socia l construction o f gender . In Warriors  and 
Wildmen, Stephe n Wicks suggests that women's and men's places in society 
are set by natural forces that are largely impervious to human intervention : 
"So deeply rooted and pervasive is sex, that to attempt to subvert its energy 
radically and quickly by social arrangement i s to tamper with nature itself , 
a potentially risky and ultimately futile endeavor." 29 

A strand connecting the evangelical and mythopoetic movements is the 
emphasis on internal feelings (the shaming and wounds in the mythopoetic 
movement), individua l experiences , an d proclamation s an d word s (th e 
evangelical groups ' proclamations o f lov e for thei r familie s an d Jesus) , as 
opposed to external behaviors or progressive social and economic reforms . 
The therapeuti c focu s o f bot h group s i s introspective : dancing , huggin g 
other men , praying , crying , an d tellin g storie s o f persona l growth . Th e 
mythopoets an d religiou s men' s movements ' emphasi s o n inner , spiritua l 
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development relieves the participants of the need to address pressing social, 
economic, race, and class issues. 

The interna l an d essentialis t feature s o f these men' s movemen t theme s 
are limiting i n severa l ways . They turn inward , toward th e experience s o f 
single individuals, rather than outward, either for verification o r toward so-
cial reform. Eve n amon g men' s right s advocate s who wan t sweepin g lega l 
reforms, the reforms themselves look at an isolated slice of the whole social 
picture: men's rights. The advocates' interest inevitably seems to stem fro m 
their ow n bitte r divorc e o r custod y experiences . They don' t wan t anyon e 
else to suffer personall y as they have. 

Not only are social differences explaine d by the inherent difference s be -
tween me n an d women , bu t a s Ke n Clatterbaug h says , "[b]ad thing s ar e 
bound to happen if change is introduced that goes against essential natures. 
Women are women and men are men and what men and women tradition -
ally have done reflects their real natures—unhappiness, and possible social 
chaos, is the price of trying to alter gender roles."30 

The More Sympathetic Feminist Read of the Men's Movements: 
Seeing the Reconstructive Possibilitie s 

The eas y task o f critiqu e i s to spo t th e sociall y conservative values un -
derlying some of the men's movements an d t o herald th e danger s o f rein -
carnating traditional, sexist gender roles. A button circulated among critics 
of men' s retreat s capsulize s th e dismissiv e attitude : "Men' s Weekends — 
when 365 days a year aren't enough." 31 

The mor e difficul t tas k i s t o find a  charitabl e readin g o f thes e men' s 
movements, on e tha t acknowledge s thei r promisin g inclinations . A sup -
portive feminist readin g of the themes in the men's movements would rec-
ognize the good impulses while criticizing those aspects that appea l to th e 
traditional ideology of a given order, whether biological, historical, or reli-
gious. 

What lesson s ca n feminis m lear n fro m th e variou s men' s movements ? 
Sifting throug h th e complaint s o f reverse sexism, the blame language tha t 
castigates women fo r th e breakdown o f th e family , an d th e anti-affirma -
tive action , anti-reproductiv e rights , antifeminis t rhetori c i s no t simple . 
But i f on e ca n distil l legitimat e complaint s ou t o f th e anger , what migh t 
they be? 

Men ar e rightfully resentfu l abou t bein g locked int o th e socia l role s o f 
breadwinner, protector, and provider. It is no coincidence that men's rights 
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groups seek custody, evangelical groups see k to form close r relation s wit h 
their family and their faith groups , and profeminist group s actively want to 
assume more child care responsibilities. The thematic complain t resonate s 
with empirical experience: social forces have excluded men from th e arena 
of nurturing. This is a mirror imag e of feminist concern s tha t societ y has 
delegated principal child care responsibilities to women. 

All the men's movements, from evangelica l to profeminist, are struggling 
to reconstruct masculinity. Some of the groups recognize the emotional im-
poverishment of traditional models of masculinity, particularly the cultural 
training in distancing oneself from feelings and emotions. Men are meeting 
in relatively apolitical therapy and support or discussion groups concerne d 
with issues of stress, grief, self-esteem, health, aging, and impotency. In 1991 
over 1,50 0 such groups met in the United States. 32 This may be the begin-
ning o f breaking dow n th e notion tha t i t i s unmanly t o discus s persona l 
problems. (O n the othe r hand , sinc e thes e group s see m relegate d t o the 
therapy arena, maybe they still perpetuate the myth of manhood: only sick 
or troubled men are those who need to talk about their problems. ) 

While som e o f the methods remai n largel y internal , self - o r group-fo -
cused, the y signa l th e developmen t o f a  ne w dimensio n t o masculinity : 
men yearnin g t o expres s emotions . Whethe r throug h danc e an d drum -
ming ritual s o r participatio n i n suppor t group s o r commitment s t o re -
build familie s an d religiou s communitie s o r seekin g custod y o f an d in -
volvement wit h thei r children , hundred s o f thousands o f men across the 
nation are constructing a  new masculinity, one with a  softer side , one that 
connects the m t o other peopl e o n an emotiona l level . Unpacked fro m it s 
trappings—the ceremonia l drummin g an d chantin g rituals , mythica l ar -
chetypes, and weekend warrio r quests—th e mythopoeti c movement , fo r 
example, offers promis e in its search for emotional fulfillment , particularl y 
in fatherhood. Conside r a poem written by Robert Bly, "For My Son Noah, 
Ten Years Old": 

and slowly the kind man comes closer, loses his rage, 
sits down at table. 

So I am proud only of those days that pass in undivided 
tenderness, 

when you sit drawing, or making books, stapled, with 
messages to the world, 

of coloring a man with fire coming out of his hair. 
Or we sit at a table, with small tea carefully poured. 
So we pass our time together, calm and delighted.33 
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Certainly, this mal e integratio n o f traditionall y femal e pursuit s occur s 
within the sexual polarity of the movement's theories, but at least it sees part 
of men's work as child care. In this respect, the interests of those in the men's 
movements are, if not one with feminists ' concerns, at least closely related. 

One of the most hopeful readings of the men's movements and attention 
to masculinities is that they seem to be following the developmental pattern 
of the secon d wave of the women's movement . Jus t a s feminism bega n i n 
opposition t o a masculine stronghold, the more conservative men's move-
ments began in opposition t o the dominance o f feminism i n gender stud -
ies. It is vital to distinguish those portions of the men's movements that are 
just reactionary attempts to cling to privilege. But the very fact o f opposi -
tional existence—to the extent that it is thoughtful an d reasoned—would a t 
least seem to necessitate an understanding of gender discourse . 

The male-bonding , developin g mal e intimacy , self-questioning , an d 
focus o n self-awarenes s o f th e male-onl y retreat s parallel s women' s con -
sciousness raising groups. Part of the inquiry into masculinity promotes the 
idea o f introspection . Eve n though thi s i s subject t o th e critique tha t i t i s 
simply internal, it does encourage men to think seriously about thei r com -
mitments, responsibilities, and place s in the family an d i n larger commu -
nity settings. 

The women's movement late r branched int o socia l reforms. Even i f the 
social reform s o f thi s generatio n o f men' s right s group s ar e me n seekin g 
quid pr o qu o custod y reforms , th e recognitio n exist s tha t th e movemen t 
must turn outwar d toward broader socia l impacts. Whether the mythopo -
ets can move beyond personal growth or self-actualization i s an unanswer -
able question. Some evangelical groups have begun the process of building 
outward: i n thei r effort s t o dismantl e denominationa l an d racia l barrier s 
and reinvest in social communities, the Promise Keepers seem interested in 
having a  larger cultura l impact . Left ope n i s whether th e group will  try t o 
reach beyond interfaith barriers . 

Looking a t the ways men ar e constructed , we cannot hel p but gai n in -
sight int o th e constructio n o f women . Eve n i f som e o f thos e revelation s 
presently tak e the for m o f point-counterpoin t (suc h a s who i s favored i n 
custody determinations, and i n what ways) , future dialogu e does not hav e 
to be structured this way. Work in both feminism an d men's studies should 
benefit from  engagemen t an d constructiv e challenge . Consider, for exam -
ple, the battle about domestic violence statistics. Some men's rights group s 
have assailed number s showin g tha t me n ar e typically the perpetrator s o f 
domestic violence and women it s usual victims with evidence that wome n 
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are more likely to physically assault their spouses and partners.34 What may 
well be happening in some situations is that women in abusive relationships 
initially do provoke physical violence. This is consonant with contemporar y 
domestic violence theory: perhaps some women have learned that the phys-
ical encounters will be less serious if the explosions occur earlier in the cycle 
of battering.35 Moving the discussio n awa y from blame—wh o hit s earlier , 
harder, o r mor e often , me n o r women?—an d analyzin g instea d th e rela -
tional cycle of violence may increase understanding o f the mechanisms o f 
violence and ways to end its cycles. 

Dialogue between feminists an d adherents of various men's movement s 
has such possibilities. Are the consciousness-raising themes of men's groups 
any different fro m th e second wave of the feminist movement ? I s the cycle 
of self-awareness differen t fo r me n an d women? I f some men see k greate r 
roles in child care, what institutional and personal changes are necessary to 
permit this ? The tendency o f both feminis t an d men' s groups ha s been t o 
act in terms of opposition t o the other sex , instead o f toward general , uni-
fying aims . Apart fro m wor k by profeminist men , the prospect s fo r men' s 
movement theorist s an d feminist s t o joi n togethe r i n challengin g tradi -
tional sex roles remains largely untapped . 

Academic Constructions o f Masculinity 

Academic work on the ideology of masculinity show s that manlines s i s 
not a  monolithic ideal , but i s contingent o n categorie s o f class , race, an d 
sexuality. Crossing these substrata o f demographic characteristics , though, 
is a  "constellatio n o f standard s an d expectation s tha t individuall y an d 
jointly have various kinds of negative concomitants includin g achieve-
ment, emotional control, antifemininity, and homophobia."36 Research sug-
gests that th e ideology o f masculinit y itsel f influence s men' s behaviors: in 
following their social gender "scripts," men engage in unwarranted risk tak-
ing, suppress emotions, and distance themselves from famil y members. 37 

The various meanings of masculinity spread of course beyond the camps 
of the men's movement, although the movement itself is in large part abou t 
defining masculinity . The Christian men' s movement, for example , is vocal 
about its disapproval of homosexuality. Promise Keepers has issued a press 
release saying that althoug h i t believes homosexuality i s "a sin which vio -
lates God' s design, " gays are welcome t o atten d Promis e Keeper s rallies. 38 

More broadly, though, men who do not conform to heterosexual gender ex-
pectations suffe r exclusion , torment , an d physica l violence . Ou r cultur e 

.....
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censors gay-positive works: Washington, DCs Corcoran Gallery of Art can-
celed a retrospective of the works of Robert Mapplethorpe, a gay photogra-
pher whose pictures graphically depicted gay sex practices; the fact that th e 
National Endowment fo r the Arts funded som e displays of Mapplethorpe' s 
works has threatened public funding for the arts; and school libraries across 
the country have removed books abou t bein g gay, such a s Daddy's Room-
mate, Daddy's  Wedding,  His  Athletic  Shorts,  an d The  Drowning  of  Stefan 
Jones, from thei r shelves. 

The hierarchie s o f masculinit y includ e stereotypi c image s o f me n o f 
color: black men "are constructed a s criminal, violent, lascivious, irrespon-
sible, and no t particularl y smart, " while Nativ e Americans ar e lazy , alco-
holic, "menacing, hostile, and threatening."39 The stereotypes translate into 
treatment. Men of color are the principal targets of police brutality. One of 
my colleagues, an African America n male , pulled into his own driveway in 
an affluent, predominantly white suburban neighborhood. Two officers pa -
trolling the are a force d hi m t o spread-eagl e agains t th e sid e of hi s ca r fo r 
being "suspicious." Marvin Jones , a black law professor a t the University of 
Miami, says that when he walks down a  street he hears "a symphony of car 
doors locking." Negative stereotyping i s not exclusivel y a matter o f demo -
nizing images . Asian America n males , fo r example , ma y b e portraye d a s 
mild-mannered, intelligent , studious , o r effeminate . Bu t th e socia l con -
struction o f masculinity is a process of creating outsider classes and hierar -
chies of worthier and less worthy males. 

Modern academic thinking about masculinity in psychology and sociol-
ogy has focused o n me n i n various institutiona l domains : the gende r rol e 
conflicts experience d b y men juggling differin g expectation s a t home an d 
work, the changing construct and expectations of fatherhood, the prospects 
of psychotherapy for men, and areas of dysfunction fo r men as social actors: 
problems of competition, aggression, violence, and intimacy . 

Theorists i n psycholog y hav e reevaluate d traditiona l theorie s o f mas -
culinity. Post-Freudian theorie s o f gender identit y developmen t suggeste d 
that psychologica l healt h depende d o n developin g a  coherent gende r rol e 
consistent wit h one' s biologica l sex . Some gende r identit y theorist s thu s 
posited tha t th e developmen t o f appropriat e masculinit y require d littl e 
boys to reject their strong psychic attachment to their mothers and distance 
themselves fro m feminin e behaviors . Thi s traditiona l approac h t o mas -
culinity wa s influence d b y popula r wisdo m and , reciprocally , sifte d int o 
popular consciousnes s a s stereotypi c injunction s abou t appropriat e mal e 
behavior. Deborah David and Robert Brannon cataloged these admonitions 



Feminist Legal Theory and the  Treatment of  Men |  18 7 

as "No Siss y Stuff" "B e a  Bi g Wheel" "Be a  Sturd y Oak " an d "Giv e 'e m 
Hell."40 

Contemporary theorists reject the binary and essentialist nature of iden-
tity theory, which "pressures an individual to conform t o a gender role that 
is restricted to one of only two possibilities" and point to the lack of empir -
ical basis for it.41 Most modern psychologists and men's studies scholars ac-
cept some variation o f the "gender role strain" paradigm, which "sees gen-
der differences a s a result of cultural pressures on individuals to conform t o 
gender rol e norms . Gende r role s ar e see n a s operationally defined , inter -
nally inconsistent, constantly changing, and inevitabl y producing a  degree 
of psychological dysfunction i n all people."42 

The movement from gende r identity theory to relational theories of psy-
chological developmen t ma y enhanc e socia l acceptanc e o f les s restrictiv e 
gender roles, and the necessity of more fluid gender roles is being confirme d 
with empirical research. Clinical studies have evinced an increasing aware-
ness of the importance, for both father s an d children , of fathers' participa -
tion i n children' s lives , as well as the benefits t o the entir e famil y o f mor e 
egalitarian parenting. 43 

But wha t o f th e risky , irresponsible , an d violen t behavio r tha t male s 
demonstrate in abundance compared to females? Men become alcoholics at 
a rate five times that of women; "over 85% of drug offenders ar e male"; ul-
timately, "[m]en di e 7  to 1 0 years sooner than women, " due principally t o 
poor healt h management , highe r rate s o f accidenta l injury , an d muc h 
greater tendencie s t o indulg e i n risk-takin g behaviors. 44 Me n commi t 9 4 
percent of all violent offenses; they are 50 percent more likely than wome n 
to be its victims.45 The wealth of psychosocial data supports what psychol -
ogy professor Louis e Silverstein and psychiatry professor Gar y Brooks the-
orize abou t "dar k sid e behavior": thes e behaviors ar e no t th e product s o f 
aberrational males ; they ar e instea d th e expecte d consequence s o f typica l 
gender socialization . Culturally , we train male s toward violence as a prob-
lem-solving strategy. 

Cross-cultural studies have demonstrated that the traditional definition s 
of manhoo d ar e neithe r geneticall y fixed  nor inevitable , and tha t se x an d 
gender ca n b e separated . Th e peopl e o f Tahiti , th e Sema i o f th e Mala y 
peninsula, and the Vanatinai of Papua New Guinea are examples of nonpa-
triarchal culture s with minima l gende r rol e differences: "In Tahiti , women 
are permitted to do virtually everything that men do, even holding political 
office, and men are not afraid o f appearing effeminate withi n thi s cul-
tural context, the male role is defined a s almost the opposite of macho: Pas-

.....
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sivity, timidity, and no taste for competitive striving are valued traits."46 The 
women o f Juchitan , Mexico , descendant s o f a n Amazonia n India n tribe , 
"dominate both the local economy and the men." Not only are the Juchitan 
women "physicall y dominan t ove r me n (i n term s o f siz e an d strength), " 
they are also the primary economic actors, "while men assume most of the 
child care responsibilities."47 

Sexual an d socia l "gende r transitivity " i s exhibite d amon g Englis h 
schoolboys, in ancien t Greece , and i n the Nativ e American berdache . Th e 
berdache of Mojave, Navaho, Pima, Sioux, and Zuni cultures were "socially 
cross-gendered" men an d wome n wh o assume d th e characteristics , dress , 
and social roles and responsibilities of the opposite sex. Their "socio-sexual 
identities constitute d a n independen t an d uniqu e gende r categor y tha t 
transcended 'male ' and 'female' genders ; on thi s basis, berdaches generall y 
were highly regarded by their communities, respected and powerful becaus e 
they personified a  unity o f dualitie s tha t helpe d t o coher e th e large r cos -
mology of Native American society." 48 

These are not shadowy figures of yesteryear. In Lepurosh, Albania, Sema 
Brahimi was one of four sister s and an infant brothe r who lost their fathe r 
when Sem a was fourteen. Norther n Albani a i s a culture i n which wome n 
wear head coverings and must obey their husbands, fathers selec t wives for 
their sons, and each family must be represented by a man. When Sema's fa-
ther died, she cut her hair, became a field worker to earn money for her fam-
ily, an d adopte d th e masculin e versio n o f he r name , "Selman , an d he r 
mother an d sister s bega n referrin g t o he r wit h th e pronoun s 'he ' an d 
'him.'"49 She later selected a wife for her brother and "wore a suit and tie at 
his wedding, assuming the role of father o f the groom." In other words, to 
be abl e to pla y the politica l par t o f man , one mus t als o play al l the socia l 
roles. There i s nothing particularly forward o r progressive abou t a  culture 
that requires family representation by a man, except at some level where the 
community make s no pretens e tha t th e biological fac t o f gender ha s suc h 
significance and that in certain social circumstances a cultural construct can 
supplant biology. The situation is a curious but explicit recognition that the 
construct of gender is cultural. 

Simply put, it is culturally possible to socialize males and female s awa y 
from aggression , competition, and even gender role differentiation. Acade -
mic inquirie s int o manhoo d rais e ne w possibilitie s fo r construction s o f 
masculinity that acknowledg e power differential s i n the present construc -
tion of gender relations, yet see the prospects for empathetic understandin g 
of traditional male roles. 
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Despite this wealth of recent developments in men's studies—regardin g 
the hierarchies, complexities, and malleability of masculinity—many femi -
nist lega l theorists hav e no t incorporate d th e ne w socia l scienc e evidenc e 
into sympathetic constructions of males or masculinity. The men who pop-
ulate feminist lega l theory remain, for the most part, yesterday's patriarchs. 

Feminist Legal Theory and the Construction of Masculinity 

The exploration s o f masculinit y i n th e socia l science s hav e no t ye t sifte d 
into legal theory. Feminism in law has focused o n the unjust subordinatio n 
of women. Central to feminist lega l theory are several premises. First, fem-
inism maintain s tha t culturally , politically , economically , an d legally , 
women have been, and still are, subordinated, oppressed, degraded, and ig-
nored. Second, feminism argue s that law is in many ways gendered, it is an 
exercise o f power , and i t operate s "to th e detrimen t o f women." 50 Finally , 
feminist lega l theory contend s tha t thi s pervasiveness o f patriarchy i s un -
just. "[F]eminism in law means advocacy to end restrictive treatment of all 
women."51 

Liberal Feminism or Equal Treatment Theory : 
Men as Objects of Analysis 

Feminist lega l theory ha s evolve d throug h stage s int o severa l differen t 
camps. The equa l treatmen t theorists , o r libera l feminists , wer e th e firs t 
wave of feminist legal theorists.52 These theorists argued for the abolition of 
all gender-based classifications. 53 Th e hallowe d buildin g bloc k o f liberal -
ism, that all men are created equal, was recast to include women.54 The goals 
of liberal feminism were assimilationist in nature: making legal claims that 
would ensur e wome n receive d th e sam e rights , opportunities , an d treat -
ment as men. Thus, liberal feminists demanded equal pay, employment, ed-
ucation, and political opportunities . 

Equal treatment theor y viewed men a s the benchmark, the norm. Male 
experiences were an accepte d an d unquestione d referenc e point . As theo-
rists emphasize d th e nee d fo r wome n t o achiev e equa l opportunities , th e 
obvious focus was on the opportunities, rights, and powers men possesse d 
that women did not. Most references to the treatment of men were descrip-
tions o f pas t an d presen t conditions , rathe r tha n evaluation s o f whethe r 
those norms were good or bad. 
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The mode l o f forma l equalit y was reinforced b y court decisions . A sig-
nificant number of the more prominent early cases seeking equal treatment 
for women were constructed as challenges to gender classifications that bur-
dened men, thereby stigmatizing women as incapable of shouldering thos e 
same burdens.55 Often thes e cases entailed strategi c choices on th e part o f 
feminists t o attac k gender-base d classification s usin g mal e plaintiffs. 56 A s 
director o f th e America n Civi l Libertie s Union' s Women' s Right s Projec t 
(WRP), Ruth Bade r Ginsbur g develope d th e strateg y o f proceedin g wit h 
cases featuring male plaintiffs t o press for formal equalit y for women: "Her 
briefs consistentl y characterize d se x stereotypes a s double-edged . Sh e ar -
gued that rigid sex roles limited opportunities for freedom o f choice and re-
stricted personal development fo r members of both sexes." 57 However, it is 
clear fro m th e case s taken an d argument s mad e tha t mal e plaintiff s wer e 
being use d b y wome n instrumentally , principall y t o advanc e women' s 
rights: 

In all of the cases that the WRP has argued before the Court, women's rights 
were presumably the centra l concern . In Kahn  v. Shevin, for example , the 
WRP undoubtedly had little concern for the extra fifteen dollars added to Mel 
Kahn's annual tax bill because Florida gave widows, but not widowers, a lim-
ited property tax exemption. Similarly, in Craig v. Boren } th e WRP did not 
participate simply to protect the right of eighteen to twenty-one year old boys 
to buy 3.2 beer in Oklahoma. In all of the cases . .. women suffered th e criti-
cal wrongs, but men were the legal complainants. Use of a male plaintiff was 
the onl y way, in man y cases , to mee t standin g requirements . Because the 
Court did not yet recognize the harm women suffered, a  male plaintiff who 
suffered pecuniary harms was essential.58 

This litigatio n strateg y di d creat e a  standar d tha t wa s user-friendl y t o 
both sexes in the sense that it was gender-blind. Although the initial rubri c 
was gender-neutral , it s application i n som e case s has no t yielde d gender -
neutral results, and instead has served to reinforce traditiona l role expecta-
tions.59 

Equal treatmen t theor y wa s necessar y t o eradicat e th e wors t form s o f 
disparity i n treatmen t o f women . Libera l feminis m wa s justly concerne d 
with women' s systemati c an d intentiona l exclusio n fro m educationa l an d 
vocational opportunities. These early feminists focused o n basic disparities 
in the treatment of women, and approached the resolution of those dispar -
ities from a  rhetoric of equality for women. Equal treatment theorists were 
primarily intereste d i n opposin g stereotype s o f women a s needing specia l 
protection. Eve n thoug h thes e theorist s mad e argument s abou t th e dua l 
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disadvantages o f gende r stereotypes , they di d no t spi n ou t th e systemati c 
implications of a wide variety of rules and laws that perpetuated gender role 
stereotypes that harmed men as well. 

Cultural Feminism or Difference Theory : Men as Other 

The second wave of modern feminist s were the difference theorists , also 
referred t o as cultural or relational feminists o r special treatment theorists . 
These scholar s woul d agre e with libera l feminism' s insistenc e o n gender -
neutral laws for mos t issues . However, they maintain tha t forma l equality , 
particularly wit h regar d t o reproductio n an d chil d raising , denies impor -
tant social and biological differences betwee n women and men.60 They cri-
tique equal treatment theory for providing equality of opportunity only to 
the extent that women are the same as men, but not for accommodating the 
ways women ar e different fro m men . In their view, equal treatment theor y 
will ultimately fail to arrive at gender equity due to fundamental difference s 
between men and women . 

The difference theorist s cal l for acknowledgmen t o f the difference s be -
tween the sexes, and recognition of the biological or social and cultural con-
struction o f gender roles . Some of them advocat e the need fo r preferentia l 
treatment i n th e area s o f reproductio n an d chil d rearing, 61 whil e other s 
more moderately support accommodation onl y for actual childbearing. 62 

A central claim of difference theor y is that women have distinctive meth-
ods of acquiring knowledge and making moral decisions. Women and me n 
typically display different emotiona l and cognitive patterns, different socia l 
skills or characteristics, possibly stemming from innat e physiological trait s 
or from differen t lif e experiences. Women operate with an ethic of care and 
are concerned abou t relationship s an d collaborativ e resolutio n o f issues. 63 

Men reason toward an ethic of rights; they prize autonomous individualis m 
and attemp t t o resolv e issue s wit h hierarchica l an d objectiv e methods. 64 

Women speak in a  "different voice" : whereas men ar e aggressive and com -
petitive, women ar e sensitive , empathetic, and nurturing. 65 Me n ar e given 
identity in difference theor y only through thei r differences fro m women . 

In lega l theory , cultura l feminist s argu e tha t th e difference s betwee n 
women an d me n justify differen t lega l treatment o n a  range of issues. 66 In 
the area of maternity leave, for example , difference theor y necessitated th e 
recognition tha t notions of formal equalit y could operate to the detrimen t 
of women.67 Furthermore, at the institutional level , cultural feminists sug -
gest that when women's experiences and methods of reasoning are brought 
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to bear on legal issues, they shape and alter not only traditional outcomes , 
but also the processes by which those outcomes are reached, in fundamen -
tal ways.68 

Margaret Jane Radin and Robin West have argued that by demonstrating 
traits that , through biolog y or acculturation , are predominantly possesse d 
and employed by women, difference theor y was not only important empir -
ical work, but was a necessary form o f political legitimation fo r women. 69 

Moreover, difference theory was an important form of compensatory schol-
arship, sinc e i t sociall y validate d women' s experiences , which , fo r man y 
years, simply did not count . 

At a minimum, cultural feminism focuses on gender similarities and dif-
ferences. I n emphasizin g capacitie s possesse d distinctl y o r predominantl y 
by women, the theory highlights differences betwee n me n an d women. At 
the extreme , thi s ha s le d som e theorist s towar d a  wholesale exclusio n o f 
men on a number of levels. First, on the theoretical level, the focus of analy-
sis is women, rathe r tha n people . Second, difference theory , with it s con -
struction of the dichotomous categories of women and men, excludes those 
who d o no t fi t neatl y int o eithe r category . The essentialis m o f differenc e 
theory doe s no t admi t tha t ther e ma y be gradation s o f differences—tha t 
gender maybe a continuum. Third, in significant respects , a number of cul-
tural feminist s ma y be interpreted a s promoting th e separatis t philosoph y 
that men canno t be reconciled with o r included i n feminism. Robi n West, 
for example , argue s tha t me n ar e "incapable o f empathi c knowledg e re -
garding the subjective well-being of others." 70 Christine Littleto n concurs , 
stating tha t "women' s experienc e [is ] a  necessar y prerequisit e fo r doin g 
feminism" an d maintainin g tha t "men who wanted t o us e the label 'femi -
nist' would have to spend a significant numbe r o f years living as women t o 
qualify."71 

In th e socia l science s mor e tha n i n law , these gende r difference s hav e 
been interpreted a s an indication o f women's moral superiority. 72 A num-
ber of theorists writing about the sociology of consciousness have suggested 
that wome n ar e epistemologically privileged. 73 Certai n characteristic s (fe -
male) ar e celebrated, while others (male ) ar e not. The contention o f som e 
standpoint epistemologist s i s that th e underprivilege d positio n o f persis -
tent oppressio n create s an ability in women t o discern realit y more objec -
tively than men. 74 The y als o conten d tha t becaus e women' s nurturin g o r 
caring faculties are better developed, they are able to do different, an d per -
haps mor e exploratory , researc h tha n men . Som e theorist s mak e th e 
stronger argument that feminist ethic s should be privileged over masculin-
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ist values, and that the application of feminine ideology creates better social 
outcomes.75 

Arguments abou t the superiority o f the feminine differenc e ar e one re-
sponse to the marginalization experienced by women for centuries. Some of 
these argument s ma y have functione d correctivel y by adding th e omitte d 
accomplishments an d contribution s o f women . Eve n th e stronge r argu -
ment that women hold a privileged epistemological status may have been a 
necessary step in claiming legitimacy for gende r differences o r in reversin g 
an established hierarchy so that it could be examined, but such an argument 
comes with a price. On the level of discourse, this framework mean t that di-
alogue was a competition. The form o f the argument—that women's ethics 
should prevail over men's—sets up a discourse that is at best competitive, at 
worst combative. Whose values should prevail? 

Dominance Theory or Radical Feminism: Men as Oppressors 

A third group of feminist lega l theorists analyze the inequality in power 
relations between women and men.76 Instead of focusing o n gender differ -
ences, dominance theorists, or radical feminists, emphasize women's subor-
dination. They describe how men's cultura l an d sexua l domination struc -
tures social and legal relations between the sexes. They assert that legal con-
cepts, crafted by men, operate to control patterns of behavior between me n 
and women.77 Dominance theorists cal l attention t o the fact tha t the mal e 
norm in law and society is universal and unchallenged . 

Dominance theor y dwell s less on th e individua l experience s o f wome n 
and i s much mor e concerne d wit h th e class-base d oppressio n o f women . 
These theorist s cal l attentio n t o th e socia l institution s an d practice s tha t 
promote gende r inequalit y a s well as the oppressio n o f women. They cit e 
pornography, prostitution, sexual harassment, restrictions on abortion, and 
inadequate responses to violence against women as examples of social phe-
nomena that contribute to the oppression o f women: "Pornography, in the 
feminist view , is a form o f forced sex , a practice of sexual politics, an insti -
tution o f gender inequality." 78 Radical feminism argue s for dramati c socia l 
transformation an d redress of the power imbalance . 

Dominance theor y may tend t o promote a  circumscribed vie w of bot h 
men and women by representing men negatively and portraying women as 
the victims of centuries of male oppression. Under this theory, men subor -
dinate, ignore, invade, harass, vilify, use, and torture women. They are, quite 
literally, th e ba d guys . Th e essentia l socia l relation s betwee n me n an d 
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women are those of domination and submission: male domination an d fe -
male victimization . Gende r i s constructed a s social position an d politica l 
prowess. Sexuality is the practice of subjugation. As Robin West capsulize s 
it, radical feminists believe that "the important difference betwee n men an d 
women is that women get fucked an d men fuck: 'women,' definitionally, ar e 
'those from whom sex is taken."'79 

Importantly, not even the "good guys" are exempt from thi s description , 
for al l men ar e potentially bad.80 Dominanc e theor y opens the door to a n 
essentialist position for the viewing of men as a uniform collective : none are 
better, some ar e worse, and al l are guilty.81 Note tha t radica l feminist s ar e 
not the only ones to blame men: "To be blunt, it is almost impossible not  to 
blind oneself to the violence in the world of which you are an indirect if not 
direct beneficiary, and most men do indeed benefit, at least in the short run , 
from th e sexual violence from whic h many women fear o r suffer." 82 

In addition to viewing men as the perpetrators, dominance theory views 
gender discourse as a finite-sum  gam e in which there must be winners an d 
losers. Fo r dominanc e theorists , gende r equate s wit h an d i s define d b y 
power. They argue tha t gende r equalit y ca n com e onl y through a  shif t i n 
power: "Equality means someone loses power Th e mathematics are sim-
ple: taking power from exploiter s extends and multiplies the rights of those 
they have been exploiting." 83 I f women ca n attain equalit y only by "taking 
power from thos e who have it," that is , men, this sets up a fundamental an -
tagonism between the sexes. 

Postmodern Feminism : Men Omitte d 

Much of modern feminist legal scholarship has moved beyond the same-
ness-difference-dominance debate , although a  number o f idea s from cul -
tural feminis m ar e being adopte d an d implemente d a s mainstream socia l 
practice. A principal curren t focu s o f feminis t exploratio n i n la w is post -
modern feminism. Feminists influenced by postmodernism emphasiz e that 
there i s no monolithi c femal e experience , but man y experience s tha t var y 
according to a woman's race, class, ethnicity, and culture.84 Femininity is so-
cially constructed, and knowledge, rather than consisting of objective, time-
less truths, is situational and constructed from a confluence of multiple per-
spectives. 

Another insigh t o f postmoder n feminis m i s tha t abstrac t theorizin g 
should give way to pragmatic, contextual solutions.85 An important face t of 
postmodernism generally , and postmoder n feminis m i n particular , i s that 

.....



Feminist Legal Theory and the  Treatment of  Men |  19 5 

discourse, perhaps especially legal discourse, constructs socia l understand -
ing. Some authors sugges t tha t t o prevent gende r hierarchie s fro m self-re -
producing, postmodern feminis t theor y must focu s o n the structura l con -
ditions perpetuating patriarchy. 86 

Postmodern feminis m i s concerned wit h th e dilemm a o f essentialism : 
how feminist s ca n remai n unifie d o n gende r issue s and yet  recognize tha t 
feminists ar e shaped a s much, if not more , by characteristics o f race, class, 
and ethnicity. 87 Feminist s drawin g o n postmodernis m wan t t o avoi d uni -
tary truths and acknowledge multiple identities . 

In struggling with the "no woman, many women" concept, much of post-
modern feminis m simpl y omits men. Of course , the postmodern perspec -
tive that women's identities are shaped by their cultural and social situations 
necessarily include s thei r interaction s wit h men . Th e postmoder n explo -
ration of this subject considers the social construction of gender difference s 
and the self.88 Nevertheless, the idea that many incarnations of women exist 
is a  woman-centered theory—th e focu s i s o n women . Eve n postmoder n 
feminist idea s abou t th e cultura l compositio n o f gende r concentrat e pri -
marily o n women . Thus , the reaso n fo r th e omissio n o f me n fro m post -
modern feminis m i s not tha t me n ar e irrelevan t o r tha t the y are evil , but 
principally tha t th e concentratio n i s o n a  differen t subject : woma n o r 
women. 

Feminist Legal Theory in Perspective 

None of this analysis is meant to suggest that the various incarnations of 
feminist lega l theor y ar e wrong o r tha t the y hav e no t bee n helpful . The y 
have been absolutely critical in redressing the institutional blindness to the 
subordination o f women , affirmin g women' s experiences , empowerin g 
women, and elevatin g thei r socia l and politica l status . Although feminist s 
have paid attention t o the condition o f men, their attentio n wa s for a  par-
ticular purpose . Feminist argument s abou t ho w men hav e been disadvan -
taged were employed principally to create equal opportunities fo r women . 

Much o f feminists ' inattentio n t o me n i s understandable sinc e wome n 
lacked the attention for centuries. In its nascency, feminist theory needed to 
focus o n th e situation s o f women. The establishment o f women's identit y 
and group consciousness may have required a t least the temporary separa -
tion of the interests of men and women . 

Feminism require s oppositio n t o th e unjus t subordinatio n o f women . 
Underlying thi s definition , though , ar e broade r supposition s tha t gende r 
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role stereotyping is unjust, that categorical assumptions about people must 
be closely examined, and that a n awareness of the social , cultural, and po -
litical ramifications o f any categorization mus t be considered. Gender dis -
parities exis t onl y a s relationa l differences . W e know gende r stereotypin g 
only by comparing the treatment o f one group of people (women or men ) 
to another grou p o f people (me n o r women), while bearing in mind bot h 
differences an d similaritie s i n situations , functions, needs , and rights . The 
focus o f feminis t scholarshi p fo r th e pas t tw o decade s ha s bee n o n ho w 
women diffe r fro m men , how women hav e been disadvantage d relativ e t o 
men, and what corrective actions are needed to secure the financial, social , 
and political status of women. 

Gender rol e stereotype s includ e bot h mal e an d femal e stereotypes . 
Clearly, any discrimination agains t me n ma y ultimately resul t i n har m t o 
women. For example, punishing only men for statutory rape reinforces th e 
model of males as aggressors and affords wome n "protection" while deny-
ing them sexual freedom.89 But it is vital to acknowledge that the indictment 
of gende r rol e stereotype s reache s furthe r tha n harm s t o women . Stereo -
types that create constructs of masculinity harm men both directly and in -
directly. 

While som e hav e recognize d tha t perpetuatio n o f se x rol e stereotype s 
harms men as well as women,90 there has been no systematic application of 
feminist theory to situations that injure men. Although the equal treatment 
theorists examine d th e burdens o f stereotype s o n me n a s well a s women, 
they employe d thi s strateg y to advanc e th e rol e o f women . Furthermore , 
feminism i n the modern er a has done little to examine the more sophisti -
cated and subtl e ways stereotypes, particularly those stereotypes tha t hav e 
been internalized , affec t men . Feminis t lega l theor y ha s no t comprehen -
sively explore d th e negativ e effect s tha t gende r rol e stereotype s hav e o n 
men, or it has relegated consideration o f such effects t o footnotes . 

In disciplines other than law, feminists have begun to address the various 
situations o f men an d concept s o f masculinity. 91 Importantly , the topic o f 
masculinity was essentially nonexistent until feminists began to write about 
the centrality of gender in the construction of work, domestic life, and iden-
tity. Michael Kimmel writes, 

So how is it that men have no history? Until the intervention o f women's 
studies, it was women who had no history, who were invisible, the "other." 
Still today, virtually every history book is a history of men. If a book does not 
have the word "women" in its title, it is a good bet that the book is about men. 
... These books do not explore how the experience of being a man structured 
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the men's lives, or the organizations and institutions they created, the events 
in which they participated. American men have no history as gendered selves; 
no work describes historical events in terms of what these events meant to the 
men who participated in them as men.92 

Masculinity ha s receive d littl e attentio n i n feminis t lega l theory . Onl y 
quite recently , and the n onl y minimally , have lega l theorist s explore d th e 
ways legal theory an d doctrine s hel p t o shap e concept s o f maleness . No t 
until the mid-1990s did a  small number o f feminist lega l scholars, such as 
Mary Ann Case, Katherine Franke, and Kenneth Karst, writing about diver-
gent topics , eve n ventur e int o empatheti c discussion s o f majorit y grou p 
masculinity.93 Katherin e Franke , for example , argues tha t se x discrimina -
tion laws, in making a sharp separation between sex and gender—assumin g 
the former i s a matter of biology and the latter of culture—ignores the ways 
discrimination based on sex is actually discrimination based on traditiona l 
gender roles. In its focus on biological sex, Franke argues, "antidiscrimina-
tion law strives for too little" and can never reach situations of discrimina -
tion agains t transgendered individual s o r effeminat e me n o r women wit h 
masculine characteristics or interests.94 

In a  discussion o f the military's exclusion o f homosexuals an d women , 
Kenneth Kars t has described the ideology of masculinity, with it s tenets of 
domination and male bonding. "The exclusion policy," he says, "is part of a 
vigorous effort to keep the gender line clearly marked." Karst carefully traces 
the ways legal institutions (suc h as court approval of the combat exclusio n 
for women) shape traditional images of masculinity : 

War is man's work. Biological convergence on the battlefield would not only 
be dissatisfying in terms of what women could do, but it would be an enor-
mous psychological distraction fo r th e male who wants to think tha t he' s 
fighting fo r that woman somewhere behind, not up there in the same foxhole 
with him. It tramples the male ego. When you get right down to it, you have 
to protect the manliness of war.95 

These are promising beginnings, but much greate r inquiry needs to aim 
at discovering the ways legal constructs are interwoven with the social prac-
tices that define what i t means to be male in this culture. 

Many of the insights from th e different incarnation s o f feminis t theor y 
can be applied to the treatment of men. To the extent that caring, contextu-
alizing, unmasking , raisin g awareness , an d emphasizin g connection s be -
tween people are important operating principles, they should be applied to 
men's relations to legal theory and doctrine . 
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Pragmatic feminism teache s the importance of looking at specific situa -
tions and the danger of universals.96 Feminists have argued for greater con-
textual analyse s o f th e categorie s o f identity—suc h a s race , gender , class , 
ethnicity, an d sexua l orientation—tha t shap e people' s decision s an d atti -
tudes. These contextual methodologies can be applied to various situation s 
and roles that shape the constructs of masculinity . 

An important methodologica l too l of feminism i s unmasking gendere d 
biases o r assumption s mad e b y socia l group s an d institutions , laws , an d 
legal doctrines. It is a process that consist s of evaluating whether rule s op-
erate i n a  neutra l manne r and , mor e generally , o f makin g gende r visible . 
The treatment o f men by various legal doctrines reinforces stereotypi c no-
tions o f maleness . For example, the law defining th e kinds o f injuries tha t 
are compensable under Title VII describes, legally, who can suffer. I t speaks 
volumes about the ways law views men as impervious to emotional pain . 

Feminist lega l theory i s ready to move beyond th e singula r interest s o f 
women. Men have not been invited into the theoretical discourse; they have 
not been invited to the table (yo u should excuse the expression). The nex t 
two chapters move the discussion from th e level of theory to practice. They 
suggest ways gender role stereotypes are both constructed an d perpetuate d 
in social relations and by legal doctrine. 



Reconstructing Images of 
Gender in Theory 

Until women committed to the feminist movement fully accept men 
as comrades in struggle who have every right to participate in the 
movement (and no right to dominate) and recognize that they (men) 
would then be called by political accountability to assume a major 
role in feminist struggle to end sexism and sexist oppression, the 
transformative vision of revolutionary feminism will not be con-
cretely actualized in lives. 

—bell hooks, quoted in Angry Women, ed. Andrea Juno and V. Vale 

This chapter revisits the reluctance of some feminist scholar s to 
include men a s subjects o f analysis and political allies. Some of feminism' s 
inattention to men is understandable, some has been retributive, and som e 
has been the result of resource allocation: equality issues for women needed 
more immediate attention. But feminism ha s reached a stage where it both 
can and must turn part of its attention to the sociopolitical and legal analy-
sis of masculinity issues. 

Part of the gender work of the future wil l require restructuring feminis t 
theory to incorporate theories about masculinity into feminism, invite and 
actively include men in feminist discourse , and direc t attention to the gen-
dered situation s o f men . Thi s chapte r propose s way s feminism generally , 
and feminist lega l theory in particular, can become more inclusive. 

Overcoming the Resistance of Feminism to Integration 
Abandonment o f the Retributive Approach 

A common response to the recitation of the harms that men suffer i s that 
these are injuries that men sustain—and the double meaning is intentional. 
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When I was describing to a feminist frien d th e harms gender role stereo-
types inflict on men, such as requiring them to be the only ones to serve in 
combat, she responded, "Yes, but me n ar e the ones to declare war. They 
made their bed, let them lie in it." Although the metaphor was oddly mixed, 
the argument deserves serious attention: the substantive inequities under-
lying these stereotypic classifications result from a worldview that men have 
architected and perpetuated. More simply, men have achieved various ben-
efits from patriarchy, thus they must accept the downsides.1 

This argument is retributive in nature. It claims that men deserve their 
injuries from the system "they" have constructed, and that their injuries re-
sult from a rational distribution of privileges and burdens. The next deduc-
tive step in this line of reasoning is that since men created these constructs 
that are now disadvantaging them, women have no obligation to intercede 
on men's behalf. The retributive response is actually a package of somewhat 
interrelated arguments about prestige, comparative advantage, and respon-
sibility to make social changes. 

A related claim is that in terms of financial, social, and political status, 
men have money, clout, and power. The argument is that men are harmed 
not cumulatively , but onl y at the margins. And that eve n though gende r 
stereotyping harms men, it harms women much more. In so many cases, 
legal rules favor men. Even seemingly neutral rules operate to favor men . 
Thus, some feminist s clai m tha t becaus e patriarchy hurt s wome n muc h 
more than men, women's situation deserves to be the focus of attention. 

Most people would agree that harms to women simply swamp harms to 
men. But the issue is not whether the collective harms to women exceed 
those to men. Historical facts are not deniable. However, viewing this on a 
collective level at al l times risks overgeneralization. The question instea d 
should be whether individual injustices are warranted. 

Women, on the whole, are disadvantaged much more seriously and per-
sistently than men. This is not a response to my point; it is my point: femi-
nist theory should not engage in this sort of response, otherwise it becomes 
a bizarre game of one-upmanship or one-downpersonship. In fact, the real 
disservice may be in the repeated attempts to deemphasize the experiences 
of men and to diminish the harms of being male. The focus on comparing 
the disadvantages of men and women reinforces on a theoretical level what 
society says on a social level: Suck it up. Be tough. Be a man. 

It is important to abandon the retributive approach to males—the "that's 
what you get for constructing patriarchy, sucker" approach. Instead of con-
structing an argument of blame, we must ask what is a responsible approach 
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for the future i n the sense of justice, fairness, and rational ethics. As Profes-
sor Angela Harris notes, "The tendency to think about oppression as an all-
or-nothing concept—one is either 'an oppressor' or 'a victim'—prevents u s 
from seeing how groups can be oppressed and privileged at the same time."2 

Just as privilege is often invisible , so are the ways stereotypes trap member s 
of dominan t groups . The question s tha t ar e no t bein g asked  ar e ho w ar e 
men constrained int o masculine gender roles that keep them fro m expres -
sion, inhibit certain social contacts, and preclude "crossing over" into tradi-
tionally female roles? And how might women and men, gays and straights , 
children an d parents , and societ y as a whole benefit mor e from relational , 
rational, an d constructiv e perspective s tha n fro m a  combative , win-los e 
perspective? 

The Distributional Argumen t 

Some feminist s tak e th e positio n tha t feminis m i s exclusivel y abou t 
women. Fo r them , th e concern s ar e distributiona l i n severa l ways . First , 
feminism ha s limited intellectua l resource s and mus t expend them o n im -
proving the conditions of women. Second, in a world of scarce material re-
sources, people must mak e choices . If providing benefits fo r me n who ar e 
operating i n traditionally femal e sphere s o r role s uses up som e resources , 
this leaves fewer available for women. 3 

For instance , Christine Littleto n argue s tha t includin g me n necessaril y 
results in the exclusion of women.4 Her example is the Family and Medica l 
Leave Act (FMLA), which, she argues, would have provided far more exten-
sive coverage for women if it had left men out of the equation. Littleton ar -
gues that in its rush to include men a s covered family members entitled t o 
medical leaves , the legislatio n exclude d severa l categorie s o f women : les -
bians (whose partners cannot be spouses under present law), women living 
in nontraditional o r extende d families , and working women unabl e to af -
ford th e unpai d leav e provide d b y th e FMLA . But , a s Littleto n acknowl -
edges, legislators exhibited no inclination to include the excluded categories 
of women.5 No evidence exists that the marginalized subgroup s of women 
were sacrificed t o make room for men . 

The distributional argument may collapse on itself in a far more impor -
tant way. The assumption in the FMLA example is that the inclusion of men 
excludes women politically by diminishing their collective political clout. In 
fact, the FMLA may be a good example of recent legislation that became law 
due to its policy of including men.6 At least the vehicles need to be in place 
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to permit men to engage in parenting roles. If legislation providing benefit s 
relating to traditionally female roles applies only to women, it institutional-
izes the gender stereotype and makes it impossible for men to participate in 
these roles. 

While Littleton's example is the easy case to challenge, her general propo-
sition—that workin g o n men' s issue s may sipho n credibilit y o r resource s 
away from women's issues—may be accurate in one sense. If women's orga-
nizations devote precious resources to educating the public about , say, the 
sexual harassment o f effeminat e men , they risk losing both tim e an d cre -
dence wit h conservativ e o r moderat e group s tha t ar e no t read y fo r thes e 
changes. Redirection of feminist attention will exact a price in the short run. 
But the prospects of far greater long-term gains from th e initial investmen t 
of resources, once these issues sift int o public consciousness, outweigh th e 
short-term losses . 

The resourc e scarcit y argumen t suggest s a  corollary : i f feminist s focu s 
their attention on how men are disadvantaged by gender role stereotypes, it 
may provid e fue l fo r mal e backlas h agains t feminis m unde r th e guis e o f 
male suffering. I f men hav e been advantage d i n so many ways for s o long, 
why focus on their burdens? Won't this simply perpetuate patriarchy ? 

Opportunism ca n always rear it s ugly head. But i f the disadvantages t o 
men from gende r stereotypes prove to be the result of patriarchy, this find-
ing wil l no t provid e a n intellectuall y hones t venu e t o complai n abou t 
women o r feminism . Th e harms o f patriarchy ar e no t harm s t o onl y on e 
sex. Nor should the description o f those harms be a competitive even t be-
tween th e sexes . The ver y squarin g of f i n competitio n freeze s u s i n time , 
habit, structure , an d mind-set , preventin g a  cooperativ e examinatio n o f 
gender issues. 

Addressing the False Consciousness Proble m 

The argumen t abou t men' s opportunisti c us e o f th e disadvantage s o f 
their gender points to a more fundamenta l proble m o f acknowledging th e 
negative consequence s o f gende r stereotypes . A  thir d feminis t respons e 
might question whether these disadvantages of being male are real—real in 
the sense of being harms acknowledged by men and being something othe r 
than an artifice or device of backlash. Some feminists would say that all the 
disadvantages are true, but that men do not seem to mind that they get the 
best o f it . If the averag e man wa s told, "You really are disadvantaged . You 
poor schmuck . You are more likely to die in a fight. You belong to the onl y 
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gender that ca n fight  in a  war. You are less likely to be given parental leave 
so that you can stay home with an infant," many men would say, "So, what's 
the problem?" In fact , some me n ma y enjoy th e seemin g disadvantages o f 
traditional role s or ma y be willing to accep t the m i n exchang e fo r greate r 
advantages. 

One might decid e that som e men ar e so mesmerized b y patriarchy tha t 
they do not recognize the problem. This conclusion ma y be the flip side of 
the feminis t fals e consciousnes s argument , which i s that wome n internal -
ize th e ideolog y o f patriarch y an d assume , falsely , tha t thei r choice s ar e 
their own. 7 Man y women mak e "choices " that reinforc e thei r historicall y 
assigned roles . If prevailing politica l an d socia l ideologies ar e such poten t 
forces, they may operate o n member s o f dominan t a s well as subordinat e 
groups.8 

Just a s women hav e internalize d stereotype s o f inadequacy, 9 me n ma y 
have internalized the stereotypic images and behaviors of prevailing norms. 
A significan t bod y o f literatur e demonstrate s ho w subordinat e group s 
adopt the cultural assumptions and negative stereotypes of the groups that 
dominate them. 10 Simila r work applie s the internalizatio n thesi s to mem -
bers of dominant groups : "Dominants respond to subordinates' challenges 
by citing the grou p difference s tha t supposedl y warran t differentia l treat -
ment Seriou s challenges often giv e rise to attempts to demonstrate bio-
logical difference s scientifically . Th e nineteenth-centur y antislaver y an d 
women's right s movement s le d reputabl e scientist s t o tr y t o prov e tha t 
women's an d Blacks ' brains wer e underdeveloped." 11 Man y me n ma y b e 
captivated by the psychological construct of masculinity. It is utterly unsur-
prising tha t member s o f a  controlling socia l grou p woul d accept , act out , 
and even exaggerate stereotypes that favor thei r social interests. 

Perhaps our culture has not given men the opportunity to see any alter-
natives, or has distorted their choices. Habits, attitudes, and positions of au-
thority may be so deeply ingrained tha t some men ar e unable to see them-
selves as agents of domination o r a s victims. The less charitable reading is 
that men' s acceptance of gender stereotypes is not due to the coercion o f a 
governing ideology, but is a process of making conscious choices shaped by 
powerful incentive s of self-interest . 

In an y event , whethe r throug h choice , controllin g ideology , or , mor e 
likely, a combination o f the two, patriarchy will continue to perpetuate it -
self unless we examine and dismantl e it . Feminist scholarshi p ha s focuse d 
on th e way s me n subjugat e women , rathe r tha n th e comple x syste m o f 
structures and beliefs that impel the perpetual superiority of men.12 To the 

.....
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extent tha t me n unthinkingl y accep t th e dominan t ideology , transforma -
tion i s possible only through a n understanding o f the methods o f cultura l 
transmission an d replication . 

Changing the Construct of Masculinity 

No simple solutions, rules, or guidelines can readily solve the pervasive gen-
der inequities . Suc h inequitie s ar e historical , social , psychological , legal , 
economic, an d linguistic . Th e source s o f patriarch y ar e many : historica l 
male dominance replicatin g itself , social construct s tha t perpetuat e tradi -
tional roles , and law s tha t entrenc h th e traditiona l constructs . Moreover , 
these forces—history , socia l roles , legal rules, and individua l posture s an d 
inclinations—are significantl y intertwined . What follows ar e some sugges-
tions towar d unpackin g th e structura l an d institutiona l biase s i n orde r t o 
change the prevailing construct o f masculinity. The recommendations en -
courage discussio n o f men' s experiences , recognitio n o f intertwine d op -
pressions and subtle stereotyping, legal emphasis on the social construction 
of gender, and development of legal doctrines that promote rather than in -
hibit crossing over traditional gender lines. 

Encouraging Recognition of Men's Experiences 

As feminist theor y teaches, the personal i s political. Private lives are in -
extricably connected to cultural and political contexts. A wealth of research 
attests t o women' s gendere d existence , explaining tha t wome n experienc e 
reproduction, sexua l violence , employmen t circumstances , an d othe r 
events in ways that men do not. These works explore how men and women 
exhibit different attitudes , behaviors, interests, priorities, modes of reason -
ing, and styles of speaking and listening.13 An assumption underlying many 
of these writings is that men have universal experiences that women do not 
share.14 This assumption is probably based not on a belief that all men have 
identical experiences, but instead on a lack of exploration into the varieties 
of men's experiences. 

The popular media have made some attempts to validate men's personal 
and socia l experiences . However, antifeminis t rhetori c ofte n accompanie s 
these efforts , an d the y may be par t o f a  broader socia l backlash t o recou p 
rights "given" to women. Som e jurisprudential writing s addres s the socia l 
and legal experiences of men of color.15 Others focus on the collective treat-
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ment o f ga y men.16 Yet experiential discussion s regardin g th e variou s di -
mensions o f maleness and ideologica l discussion s regarding the construc -
tion o f malenes s ar e largel y missin g from  th e jurisprudentia l universe . 
Some feminist lega l theorists are beginning to give attention to men's expe-
riences, but this does not constitute a large body of literature.17 

Mari Matsuda has developed a  theory of multiple consciousness, which 
posits that outsiders, such as women and people of color, develop the abil-
ity to shift their perspectives between the viewpoint of a marginalized group 
and th e viewpoint o f a  dominant culture , while belonging t o both. 18 Th e 
broader point is that no category of identity, whether it is race, gender, class, 
ethnicity, or some combination o f those or other groupings, is coherent o r 
stable. While Matsuda see s the phenomenon o f multipl e consciousnes s a s 
relating particularly, if not exclusively, to the experiences of the disempow-
ered, Carol Gilligan suggests that men as well as women possess "double vi-

»1Q 

sion. i y 

The phenomenon o f multiple consciousness may apply to the ways men 
are disempowered. Maybe men do fill all the roles they are assigned: the sub-
jects o f fals e consciousness , perpetrators , collaborators , an d victims . Per -
haps only a moderate-sized group of men become the monolithic male— a 
white, middle- or upper-middle-class, able-bodied, heterosexual male with 
traditional values. Stereotypic masculine virtues may not inure to the ben-
efit o f tha t group . Recall which gende r mainl y constitute s American soci -
ety's breadwinners , prisoners , warriors , an d killers . At leas t som e resent -
ment may stem from the restrictions of these role expectations. 

Of course , the reactionar y fervo r i s apparent i n som e camps, 20 but th e 
disempowerment may not just be a loss of power in the sense that the group 
has always enjoyed power . At a deeper, less reactionary level, being a stereo-
typic white male may not be as easy as it seems. 

Much greate r inquir y need s t o b e directe d towar d th e cultural , eco -
nomic, racial , and clas s circumstance s tha t shap e differen t men' s experi -
ences. In wha t ways are men' s experience s no t monolithic ? Ho w ar e me n 
who do not identify a s typically male treated? How have men been hur t a s 
men? The group-based treatment o f men may not be the result of subordi-
nation as was the case with women, but may be due to compulsions to en-
gage in dominan t behavior , rigidifie d rol e expectations , a  lack o f cultura l 
mobility, and a  narrow range of acceptable psychologica l response s o r so-
cial behaviors. Even i f men's experiences ar e "the norm," we must explor e 
the norm by asking who is the generic man that typifies the norm, and what 
are the experiences , characteristics, and socia l expectation s o f nongeneri c 



206 |  Reconstructing  Images of Gender in Theory 

men? I f gende r an d perspective s base d o n gende r ar e fundamenta l t o 
knowledge, law, and socia l relations , attention mus t b e give n t o th e gen -
dered experiences of men. 

The methodolog y o f consciousness-raisin g promote d b y a  numbe r o f 
feminists coul d b e particularly suite d t o thi s task . Katharine Bartlet t sug -
gests tha t consciousness-raisin g involve s "seekin g insight s an d enhance d 
perspectives through collaborativ e o r interactive engagement s with other s 
based upon personal experience and narrative."21 Some theorists might ob-
ject tha t me n canno t engag e i n consciousness-raisin g becaus e thei r con -
sciousness is  the world . "White me n don' t nee d a  suppor t grou p becaus e 
they alread y hav e one . .  . .  It's calle d th e Unite d State s o f America." 22 Al -
though one specific purpose of the methodology is to create a voice for peo-
ple wh o hav e no t bee n heard , consciousness-raisin g i s no t a  metho d re -
served exclusivel y fo r women. 23 I n fac t som e o f th e earl y consciousness -
raising groups of the 1960 s had both female and male members.24 

Men, in groups with other men and women, should be encouraged to en-
gage in consciousness-raising t o test the ways society has relegated me n t o 
stereotypically mal e roles . One migh t immediatel y recoi l from a  vision o f 
white men engaged in a "testosterone drenched"25 weekend retreat at which 
they complai n abou t bein g victim s o f th e feminis t movement . I t i s vital , 
therefore, t o mak e a  sharp distinctio n betwee n consciousness-raisin g a s a 
practice o f psychologica l suppor t an d consciousness-raisin g a s an episte -
mological method . 

Some method s o f consciousness-raisin g ar e indoctrinative i n tha t the y 
are directed principally at cultivating ideological or psychological confeder -
ates.26 More promising fo r purpose s o f promoting inquir y and rationalit y 
are the support groups that move toward epistemological advances—thos e 
that hav e to do with questioning , testing, and ultimatel y reaching reason -
ably justified propositions—a s wa s usually the cas e in the feminis t move -
ment. Consciousness-raisin g shoul d b e use d no t simpl y t o solidif y o r 
strengthen direction s alread y known , bu t t o examin e whethe r belief s ar e 
warranted.27 Thus , fo r example , the notio n tha t feminis m sanction s dis -
crimination agains t whit e men need s empirica l testing . To the exten t tha t 
traditional gende r role s hurt men , consciousness-raising ma y enable me n 
and women to view men's injuries in ways they might not otherwise expose. 

Importantly, consciousness-raising and, more generally, communication 
about gender differences nee d not be relegated to either gender in an exclu-
sive grouping. If, as sociolinguists are establishing, men and women are ac-
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culturated t o view the world an d th e proces s o f discourse differently , i t i s 
vital to encourage dialogue across genders.28 Bridging perceptual and expe-
riential gaps requires conversation, not unidirectional messages . 

Recognizing Intertwined Oppression s 

The discussio n ha s proceede d a s thoug h mal e an d femal e wer e suffi -
ciently explanatory categories, and as though identity was dependent solely 
on gender. It is crucial to recognize that various forms of oppression—types 
of choicelessness and powerlessness—are intertwined. Oppressions of gen-
der intersect with other oppressions, including those of race, sexuality, class, 
and ethnicity. 29 Isolatin g gende r fo r analyti c purpose s ma y be a  less tha n 
fruitful endeavor , because gende r ha s n o singl e meaning . Jus t a s feminis t 
theory runs the risk of essentializing women,30 so does any analysis of male 
disempowerment ris k essentializing men . 

Cultural stereotype s a t th e intersectio n o f race , gender , an d sexualit y 
classify offender s an d crimes. 31 Assumptions abou t rac e an d gende r ma y 
lead to suppositions about sexuality.32 Depictions of "typical" welfare recip-
ients reinforce stereotypes at the intersection of class, race, and gender: "The 
all-too-prevalent publi c stereotype s o f th e poo r ar e th e blac k femal e un -
married welfar e recipien t with man y children an d th e black male 'hustler ' 
who lives off the welfare checks of the various women whose children he has 
fathered."33 Attitude s abou t gende r an d sexualit y pathologiz e nonhetero -
sexual lifestyles, and preclude gays and lesbians from parentin g roles.34 Re-
search i s only beginning t o explore the interpla y o f multipl e structure s o f 
oppression an d th e simultaneous operatio n o f severa l interlocking stereo -
types. 

Analytically, i t i s often extraordinaril y difficul t t o conside r a t onc e th e 
disadvantages of race, gender, class, age, nationality, sexual orientation, dis-
ability, geography, and eve n institutional prestige. 35 But i t is vitally impor -
tant not to let facets of oppression become excuses for intransigence or iso-
lationism. Economic necessity, for example, may impose certain constraint s 
since som e familie s canno t affor d t o hav e on e paren t sta y a t home , an d 
"[t]he father' s primar y rol e in providing economic securit y functions a s a 
barrier to increased parental involvement in the family."36 But this fact does 
not mean that men cannot be feminists o r cross gender lines in the area of 
domestic responsibilities , no r doe s i t mea n tha t th e economicall y en -
trenched socia l positions are inalterable over time. 
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Minimizing the Significance o f the Biological Construc t 

In the recent decade, a significant amoun t o f research has explored bio-
logical, psychological, and socia l differences betwee n the sexes. The wealth 
of this research attests to a strong cultural location for gender , although al -
most al l the works poin t t o a  confluence o f constitutiv e biological , social , 
economic, and institutiona l forces. 37 Some feminist literature , though, ha s 
concentrated on the biological as opposed to cultural determinants of gen-
der.38 Undeniably, real differences exis t between the reproductive physiolo-
gies of males and females , and, to a lesser extent, their physical capabilities. 
Scholars hav e rightl y criticize d th e Suprem e Cour t fo r it s failur e t o ac -
knowledge th e realit y o f thes e difference s an d accommodat e thei r im -
pacts.39 Yet some feminist literature and legal doctrine unjustifiably empha -
size the biological construction o f gender in areas in which difference s ar e 
products of socialization as well as physiology. 

Joan Williams notes the dangers of relational feminism's embrac e of the 
values of domesticity, which thereby highlights the dichotomous structur e 
of the biological differences model . Contemporary research, she points out , 
disputes the traditional ide a tha t biology compels socia l behaviors: "More 
recent studie s . . .  challenge the notion tha t patterne d difference s betwee n 
men's behavio r an d women' s ar e attributabl e t o permanen t (an d perhap s 
innate) psychologica l differences . A n exampl e i s a  stud y o f me n wh o 
'mother,' which found tha t men exhibit the 'nurturing' characteristics com-
monly associate d wit h women whe n the y play the primary parentin g rol e 
conventionally assigned to females." 40 

Significant evidenc e i s accumulatin g tha t attest s t o th e malleabilit y o f 
"biological" roles and thei r variabilit y ove r time , space, and cultures. 41 To 
some extent , perceptions o f biologica l difference s ma y reflec t no t empiri -
cally significan t fact s bu t socia l stereotypes : "a gende r classificatio n [ma y 
be] so woven into the entire social understanding of women tha t i t reflect s 
what the judiciary itself still perceives as a genuine gender difference." 42 

Other theorists have also acknowledged the cultural construction of gen-
der43 and have explored specifically how the association o f caregiving tasks 
and responsibility with women is the product of acculturation.44 One of the 
lessons of postmodern theory is that a clear division between biological and 
social experiences i s no longer a  tenable one . Almost everythin g i s bio-so-
cial, for eve n where biological bases for conduc t exist , socialization exacer -
bates the tendencies.45 
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The mistaken notio n tha t certai n biologica l impulses are imperatives i s 
also embedded i n lega l doctrine . In fact , th e Suprem e Court' s scrutin y o f 
gender difference s i s base d significantl y o n th e biologica l difference s 
model. I n California  Federal Savings and Loan  Ass'n v.  Guerray the Cour t 
upheld a  California statut e requiring employers to provide leave to women 
for pregnancy and childbirth , even though th e statute had no parallel pro-
visions fo r me n affecte d b y pregnancy , childbirth , o r an y othe r disablin g 
conditions.46 Thi s holdin g clearl y reinforce s th e ide a tha t onl y wome n 
need parenting leave. Even when th e biological difference s ar e not the im -
portant ones , a court may place tremendous lega l weight on the historica l 
and biologica l accoutrement s o f gender . Legalizin g comba t fo r me n only , 
as i n Rostker  v. Goldberg, 47 and criminalizin g sexua l intercours e fo r me n 
but not women, as in Michael M. v . Superior Court4* both illustrate this bi-
ologism. 

Let u s revisit , fo r a  moment , th e pat h th e Virgini a Militar y Institut e 
(VMI) case took on its way to the Supreme Court. The touted "uniqueness" 
of the VMI educational experience49 is directly traceable to the idea that in-
nate biological difference s justif y separatio n o f the sexes . On appea l to th e 
Fourth Circuit, appellees argued that the VMI educational experience was a 
"highly specialized progra m fo r th e distinctive physiologica l an d develop -
mental characteristic s o f males." 50 I n holdin g tha t i f VMI wer e force d t o 
admit women, it would "materially alter the very program in which women 
seek to partake," the Fourth Circui t Court o f Appeals' ruling in the case re-
inforced th e ide a tha t thes e biologically located difference s wer e outcom e 
determinative.51 Th e testimon y offere d regardin g th e VM I mode l con -
cerned psychologica l an d sociologica l difference s betwee n th e sexes. 52 Yet 
the court treated the evidence as though i t pointed to inalterable aspects of 
male physiology, rather than reflectin g a  more malleable process of social -
ization.53 

Even though the Fourth Circui t remanded the case to the trial court, re-
quiring Virginia t o defend it s policy of providing onl y one single-sex pro-
gram, the reasoning o f the original decision , and o f the appellate decisio n 
after remand , held intact the concept that single-sex education i s constitu-
tional.54 The U.S. Supreme Court' s decision i n VMI, although recognizin g 
the dangers o f stereotyping abou t "typically male or typicall y female ten -
dencies,'" did not dispel this conclusion, and, in fact, expressly left open the 
possibility that single-sex education migh t be appropriate unde r some cir -
cumstances.55 
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The social message of single-sex educational programs i s unmistakable: 
there i s something problemati c abou t th e presenc e o f women i n all-mal e 
bastions, or the presence of men in traditionally female domains. This mes-
sage is frighteningly reminiscen t o f the rationales racists advanced in favo r 
of "separate but equal " racially segregated schools . Yet the argument s tha t 
were persuasive to the Supreme Court in Brown v. Board of Education —that 
a "badge of inferiority" would inherently attach and stigmatize in a dual sys-
tem—are notabl y absen t fro m th e recen t single-se x educatio n opinions. 56 

Rather, underlying many of the decisions is the notion that inherent differ -
ences between the genders justify the separatism. Courts thus depict gender 
differences a s fundamental an d enduring traits. The social, political, and in-
stitutional scaffoldin g tha t construct s thes e difference s recede s int o th e 
background. 

Trying to allocate responsibility between the biological and the cultura l 
in law, particularly a t a time when the wealth of empirical evidence point s 
to deep interactions o f the two, seems at a minimum unhelpful . At the ex-
treme, allowing evidence of socialized gender differences t o masquerade as 
innate biological differences i s dangerously misleading. Associating genders 
with distinct constellations of physical, emotional, and mental characteris -
tics ha s importan t politica l consequences : overemphasi s o f th e biologi c 
construct can reify gender differences. 57 

At this juncture i n history , people shoul d accep t instea d tha t gende r i s 
biosocially determined, and emphasize that much can be done with the cul-
tural construct . A substantial body of literature asserts that learned behav -
iors can reinforce or defeat traditional stereotypes.58 A cumulative lesson of 
critical legal studies, critical race theory, and feminis t theor y i s that repre -
sentations of reality often have the extraordinary ideological power to shape 
reality. 

Encouraging the Crossing of Traditional Gender Lines by Creating 
Awareness of Subtle Stereotypes 

Gender stereotypin g i s pervasive , persistent , subtle , an d ofte n uncon -
scious. It is an amorphous subject in part because generalizations about the 
characteristics o f a  gender ma y be mad e fo r a  wealth o f reasons , rangin g 
from heuristi c efficiency t o prejudice. Moreover, the conceptions of appro-
priate socia l role s fo r me n an d wome n ar e deepl y embedde d i n society . 
Stereotyping is also a proactive socia l force tha t often shape s behavior an d 
constrains choices. 59 Gender rol e stereotypes create and maintai n occupa -
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tional segregation by sex, inhibit women's upward mobility , limit women' s 
earning power, and shunt men away from domesti c roles: 

Almost hal f o f al l employed women wor k in occupations tha t ar e at least 
eighty percent female, and over half of employed men work in occupations 
that are at least eighty percent male [S]ex-type d traits commonly associ-
ated with a job often hav e little inherent connection with performance; in-
stead the perception that a job requires masculine traits typically derives from 
associating the job with its incumbents.60 

Coupled wit h th e insidiou s natur e o f gende r stereotype s ar e the socia l 
enforcement mechanism s tha t rigidif y gende r roles . Male s wh o ac t i n 
stereotypically feminine way s are significantly mor e likely to be teased, os-
tracized, and perceived negatively than male s who display gender-congru -
ent behavior.61 Many subtle gender stereotypes are socially entrenched an d 
legally enforced. Fo r example , employment requirement s abou t dres s an d 
appearance that are acceptable under Title VII may simply reflect commu -
nity norms based on gender role stereotypes. 

Attention mus t b e directed towar d th e subtl e ways legal doctrines per -
petuate gende r rol e segregation . I n som e areas , the eas y targets o f gende r 
prejudices hav e alread y bee n exploded . Categorica l gende r exclusion s i n 
particular occupation s violat e Titl e VII,62 and employmen t decision s ma y 
not lawfull y depen d o n explicitl y gender-linke d characteristics. 63 Ye t th e 
process o f stereotyping make s exposing assumptions , generalizations, an d 
decisions based o n gende r extremel y difficult . a [W]hen a  female applican t 
for a  given positio n {e.g.,  litigator ) doe s no t fit  th e evaluator' s prototyp e 
(e.g., aggressive male) , her credential s wil l b e judged wit h greate r skepti -
cism."64 Legally documenting this subjective skepticism is often close to im-
possible. 

On the doctrinal level, cases challenging subtle and pervasive gender role 
stereotypes have not fared well . Even to the extent that male plaintiffs hav e 
been successfu l i n se x discrimination litigation , they have been victoriou s 
only when the y established direc t economi c disadvantages. 65 Were a  male 
plaintiff t o brin g a  clai m o f subtl e discriminatio n base d o n gende r rol e 
stereotypes, he migh t b e laughe d ou t o f court , just a s some wome n hav e 
been.66 

For instance, what would the Supreme Court have done with Andy Hop-
kins v. Price Waterhouse7. In Price Waterhouse v. Hopkins,  Ann Hopkins was 
a candidate for partnership i n an accounting firm. 67 Initiall y her employe r 
placed her candidacy on hold an d late r denied he r consideration fo r part -

.....
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nership. Hopkins's personnel file contained evaluations by various partners 
of her qualifications fo r partnership. The partners complained that "she is a 
lady using foul language ," that although she was "at the top of the list or way 
above average," she was too "macho" "overly aggressive" and that she should 
be required to take a "course at charm school."68 One of Hopkins's support -
ers commente d tha t Hopkin s ha d mature d fro m a  "tough-talking, some -
what masculin e hard-nose d manage r t o a n authoritative , formidabl e bu t 
much mor e appealing lady partner candidate. " The partner who explaine d 
the board's decision to Hopkins advised her to "walk more femininely, talk 
more femininely , dres s mor e femininely , wea r make-up , hav e he r hai r 
styled, and wear jewelry."69 The Price Waterhouse Court ultimately held that 
"[i]n the specific contex t of sex stereotyping, an employer who acts on th e 
basis of a belief that a woman cannot be aggressive, or that she must not be, 
has acted on the basis of gender." 70 

What i f the stereotype had not been that Ann Hopkins was "too aggres-
sive" and "should go to charm school," but that Andy Hopkin s was "too pas-
sive" in seeking out clients, "not competitive enough," and too deferential t o 
others i n th e office? 71 Perhap s th e Cour t woul d hav e relie d o n th e rubri c 
about not "second-guessing" an employer's business judgment.72 The Court 
might have stated that Price Waterhouse was entitled to require certain at -
tributes i n it s partners . I t i s a  decen t be t tha t th e Cour t woul d no t hav e 
viewed such a case as presenting a gender stereotyping question. 73 

The Supreme Court' s lates t message about gende r stereotypin g i n Price 
Waterhouse may mislead observers into thinking that stereotypes are read-
ily recognizable. Price Waterhouse was the easy case; it presented direc t evi-
dence of overtly gendered comments . Yet language in Price Waterhouse im-
plies that many cases will contain readily identifiable stereotypes . Indeed, in 
referring t o th e rol e the exper t testimon y playe d i n Price  Waterhouse, the 
Court observed that "it takes no special training to discern sex stereotyping 
in a  description o f an aggressive female employe e as requiring 'a course i n 
charm school.'" 74 

Moreover, in focusing on the most blatant evidence of stereotyping, the 
Price Waterhouse Court ma y have overlooked th e more subtl e evidence i n 
that case . The Court dre w a sharp demarcation betwee n language i t foun d 
to promote gender stereotypes—adjectives lik e "macho" and "masculine"— 
and language it determined was an appropriate, albeit unfavorable, evalua -
tion of Hopkins's personality—adjectives lik e "brusque" and "harsh."75 Im-
plicit i n thi s separatio n o f gendere d comment s fro m purportedl y gender -
neutral evaluativ e remark s i s th e ide a tha t comment s tha t cumulativel y 
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indicate that a  person acte d unconventionally by not conformin g wit h th e 
norms of his or her gender are not gendered comments. 76 

In mos t instances , gender stereotypin g wil l not b e the resul t o f explici t 
references to gender, as in Ann Hopkins's case. Instead, the stereotyping will 
occur withou t explici t reference s t o gender , o r wil l consis t o f a  gende r 
stereotype couche d i n purportedl y neutra l language . Most gende r stereo -
typing case s probabl y wil l entai l muc h mor e subtlet y tha n Price  Water-
house—shrugs, glances , gestures , cod e words , wit h nothin g writte n o r 
memorialized i n a  file. In orde r t o prevent stereotyping , courts mus t tun e 
into these subtle forms o f gender discrimination . 

In particular , courts should recogniz e that advers e employment action s 
for nonconformity with conventional gender role expectations are employ-
ment discriminatio n o n th e basi s o f gender . At present , however , societ y 
punishes those employees who cross over into nontraditional role s and oc-
cupations, and the legal system leaves them without redress. Deviation fro m 
gender norms incurs tremendous socia l disapproval and even ritualized vi-
olence.77 Disapproval of those who cross the gender divide is one method of 
permanently entrenching that gap. 

Legal sanctions reinforce these social norms and inhibit men from mov -
ing into traditionally female occupations. When men adopt traditionally fe-
male roles, they are punished for their cross-gender behavior. For example, 
in Strailey  v. Happy Times  Nursery School  th e Ninth Circui t Cour t o f Ap-
peals allowed the firing of an effeminate mal e preschool teacher who wore 
a gold earring—someone who explicitly defied conventional gender role ex-
pectations i n hi s choic e o f employmen t an d attire. 78 The cour t hel d tha t 
Title VII offere d n o relie f fo r discriminatio n base d o n nonconformit y t o 
traditional gende r roles : "[Discrimination becaus e of effeminacy . . . doe s 
not fal l within the purview of Title VII."79 

Part of the chastisement process may be for being  essentially female; thus 
males wh o occup y role s associate d wit h female s ar e subordinate d i n th e 
same way s a s females . Bu t som e o f th e punishmen t ma y be fo r adoptin g 
characteristics associate d with women—the crossin g of traditional gende r 
lines may be the sanctionable offense. Society patrols gender lines by penal-
izing men for crossing into nontraditional occupations . A striking example 
of this disparate treatment occurre d i n Spauldingv.  University  of Washing-
ton, in which male and female members o f the university's school of nurs -
ing faculty sued for sex-based wage discrimination. 80 

The suit sought to remedy historically depressed wages in the predomi -
nantly female schoo l o f nursing compare d t o wages in othe r department s 
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composed primarily of male faculty members. While the male faculty mem-
ber in the nursing school argued that "he received a  salary 'infected' by the 
discrimination the female faculty members suffered ," the Ninth Circuit held 
that he had no standing to sue under Title VII or the Equal Pay Act because 
he made "no claim that he received a lower wage because of his sex."81 Thus, 
although the male faculty member suffered a n injury identical to that expe-
rienced b y th e femal e facult y members , an d althoug h thi s injur y flowe d 
from th e depresse d wage s o f a  traditionally femal e occupation , th e cour t 
found tha t the male lacked standing to redress his economic injuries. 82 

The imag e o f workin g wome n ha s change d dramaticall y ove r th e pas t 
quarter century. Some legal constructs, such as Title VII, are now in place to 
eradicate barrier s t o femal e entr y int o male-dominate d occupations . O f 
course, significant socia l impediments—such a s the glass ceiling phenome-
non—largely unreachabl e wit h antidiscriminatio n laws , remain . I n con -
trast, the image of working men has remained remarkably constant, and no 
legal construct s attemp t t o promot e me n int o traditionall y femal e roles . 
Not onl y are positive socia l images o f me n wh o embrac e femal e qualitie s 
limited, but me n ar e legally disadvantaged i f they adop t femal e roles . In -
deed, a s Strailey  an d Spaulding  demonstrate , occupationa l segregatio n i s 
made determinate through case law. Since role fixity may be deeply uncon-
scious, gendered assumptions will persist unless theorists repeatedly expose 
them. In addition, direct reversal s of established lega l doctrines ar e neces-
sary to make crossing gender lines realistically possible. 

Feminism and Reason 
The standard s fo r chang e mus t dra w o n principle s tha t com e fro m femi -
nism an d th e criteri a o f rationality. 83 Th e vision s fo r th e futur e mus t b e 
based o n moral , rationa l principles , and founde d o n th e us e o f reason — 
questioning assumptions , evidentiall y analyzin g arguments , an d focusin g 
attention o n cumulative , comprehensive, an d convergin g evidence . Egali-
tarianism is one way of saying no prejudice, no prejudgment. Feminis t the-
ory should not distance itself from rational cooperative inquiry, particularly 
at a  tim e whe n basi c conception s o f scienc e an d reaso n ar e changin g 
rapidly. "Reason" as a formal, mechanical, deductive process is being aban-
doned. Philosopher s ar e questionin g various rigiditie s an d pretension s o f 
science an d reaso n an d ar e focusin g instea d o n probabilisti c theorie s o f 
knowing. Even th e concep t o f objectivit y i s changing fro m on e base d o n 
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claims of independent, external reality to one based on transactional , pro-
cedural, an d methodologica l criteria. 84 Tha t rational—includin g scien -
tific—epistemologies requir e certai n kind s o f values , attitudes, an d emo -
tions, eve n passionat e commitments , i s bein g increasingl y recognized. 85 

Modern conceptions of rationality demand awareness of inquiry-debilitat -
ing blinders , acknowledgmen t tha t mora l responsibilit y extend s beyon d 
one's own passionate beliefs, and realization of the need for cooperative in-
quiry on social questions.86 Some feminist lega l theories are moving in this 
direction o f collaborativ e rationa l inquir y by , fo r example , crossin g th e 
boundaries o f jurisprudential schools, 87 o r connectin g feminis t theor y t o 
larger, foundational philosophica l questions. 88 

Transformation o f socia l institution s necessitate s acceptanc e o f a  wide 
variety of methods o f knowing an d th e use of reason tha t i s informed by , 
but no t confine d to , social class , gender, identit y politics , or economics. 89 

The deconstructio n an d reconstructio n o f gende r requir e acknowledgin g 
experiential knowing 90—a recognitio n tha t one' s own experience s may be 
contradicted by others' experiences—and yet acknowledging that this epis-
temological method is necessarily partial.91 Changing dominant values and 
creating abilities to self-reflect an d to imagine empathetically what it means 
to be of a different gende r wil l necessitate openness o n both a n epistemo -
logical an d a  sociopolitical level , concentration o f though t an d resources , 
and time on a large scale. 
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Remaking Gender in Practice 
Looking Forward 

[I]f the imagination is to transcend and transform experience it has 
to question, to challenge, to conceive of alternatives, perhaps to the 
very life you are living at the moment. 

—Adrienne Rich, "When We Dead Awaken" 

Is feminism wort h salvaging? Why try to resurrect a  term and a 
movement tha t ar e t o som e ambiguous , irritating , offensive , an d perhap s 
unnecessary? Feminism possesses a unique heritage: on the theoretical level, 
it has created increasingly refined methodologies (from consciousness-rais -
ing to questioning hierarchies and exclusion); on the political level, it is the 
history of a social revolution. This past would be devitalized i f its theoreti-
cal project wer e solely humanism an d it s political actio n ar m limite d t o a 
women's movement. If the feminist movemen t is to become an increasingly 
powerful force , it must concern itself with issues beyond women's rights. To 
dismantle th e gende r line , feminis t scholar s nee d t o engag e concept s o f 
masculinity. 

Considering the wealth of evidence demonstrating tha t gender is signif-
icantly a  social construct , what wil l happen i f we remake gender? Will th e 
projected horror s o f gender identity disorder an d unise x bathrooms com e 
to pass—and what will we lose in the way of diversity? 

Finally, this book recognize s tha t whil e wha t i s legal an d illega l affect s 
public opinion , much i f not mos t se x discrimination canno t b e remedie d 
legally: i t i s not perpetrate d b y government actors ; i t doe s no t ris e to th e 
level o f actionability ; i t occur s i n privat e setting s outsid e th e purvie w o f 
Title VII; it happens i n everyday  life . So the book conclude s no t wit h an y 
systematic program o f proposed change s in legal doctrines, but with som e 
suggestions o f ways to recognize an d avoi d gende r separatis m an d stereo -
typing. 

216 
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Reclaiming "Feminism" 
If it is so reviled, how can feminism remai n a politically useful label? If fem-
inism, stripped of slants, refers to basic principles of egalitarianism and hu-
manism, why retain the concept an d the much maligne d label ? If a major -
ity o f peopl e ar e willin g t o recogniz e an d tolerate , i f no t champion , 
"women's rights" and "women's issues," why relentlessly adhere to the con-
taminated an d misunderstoo d ter m "feminism" ? Th e first  questio n i s 
whether feminism i s worth fighting  fo r a s a concept, given it s image prob-
lems an d th e factionalis m withi n th e movement . Th e secon d questio n i s 
whether feminis m i s too exclusive—semantically , historically , an d politi -
cally—to include men . 

Some may contend tha t i f feminists avoi d labels , more peopl e wil l join 
the bandwagon. Most people are "for" equality and human rights. Labels are 
unimportant, the argument goes, if feminist values are widely embraced. So 
why not move in new directions, assemble around a  different flag, "human-
ism" perhaps or something less exclusionary than "feminism" ? 

Even if people are willing to adopt many of the values of feminism, th e 
word is still important at this juncture in history. To abandon "feminism" in 
lieu of "humanism" or "egalitarianism" or some other banner i s to disavow 
centuries of cultural struggle. Implicit in the statement "I'm not a  feminist , 
but . . . " is a rejection o f a rich social heritage. "Feminism" stands for a  con-
cept tha t empowere d generation s o f women . I t i s the theoretica l projec t 
that, quite literally, changed the world. 

Perhaps mor e important , self-definitio n hold s politica l power : "Th e 
power to name is frequently als o the power to define. The power to name a 
group can be the power to position i t socially and politically." 1 One of th e 
achievements of feminism i s its questioning of men's historic power to de-
fine experiences and roles, set standards, and control knowledge. As Martha 
Minow observes, "Feminist work has thus named the power of naming and 
has challenge d bot h th e us e o f mal e measure s an d th e assumptio n tha t 
women fai l by them."2 

This is one of the lessons feminism ca n draw from ga y and lesbian the -
ory. The description of someone as "queer" used to be a toxic epithet, which 
translated into immediate socia l dismissal. Gays and lesbians have neutral-
ized if not reclaimed the term as a preferred for m o f self-identification wit h 
the development o f "queer theory." Some of the essays in Michael Warner's 
Fear of a Queer Planet: Queer Politics and Social Theory describe the ways the 
reclaiming of "queer" confronted homophobia , deconstructed negative cul-
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tural definitions of homosexuality, and reconstructed a  pejorative label into 
a positive socia l identity. While "queer" is a term mos t prevalen t i n acade -
mic circles, it is no longer a  popular ter m o f derision, and it s use is slowly 
spreading outside essays and articles to social groups and the mass media. 3 

The proud adoption of the term in political and social theory did more than 
recapture a  onc e derogator y label . I t offere d a  centra l rallyin g poin t tha t 
unified variou s theorie s o f sexua l identity fo r a  host o f differen t opinion s 
with respec t to gay, lesbian, bisexual, and transgender issues . In this sense, 
feminism ma y benefi t fro m a  moniker tha t i s marginalized—it keep s th e 
revolutionary spirit alive. And in fighting against its own negative publicity, 
feminism convey s the sense of historical struggle . 

Perhaps "feminism" i s worth fighting  fo r precisel y because  the opposi -
tion's caricatur e ha s becom e it s overwhelmin g symbol . D o w e tel l othe r 
groups no t to self-name becaus e i t might offend ? Th e power o f naming i s 
important no t only for definitiona l purpose s but als o for possession . If we 
give up the fight  on this word, what othe r words, what othe r concept s will 
be taken away? University of Kentucky professor o f educational and coun -
seling psychology Judith Worell says she uses the "'F-word' as often a s pos-
sible" to "tak[e] th e stin g ou t o f it—lik e a n allergis t exposin g hi s patient s 
again and agai n to whatever makes them sneez e until they no longer reac t 
to it."4 

Feminism offer s a n umbrell a concep t fo r variou s individua l group s i n 
the splintered women's movement. It is important to have ideas about gen-
der equality associated with one concept o r construct . The feminist move -
ment has room for various stripes of feminism—difference theorists , equity 
theorists, an d anti-essentialist s (a n oxymoro n o f a n appellative) , amon g 
others—and varying political agendas—pro-choice an d pro-life, for exam -
ple. Central to the spokes of the feminist wheel is the hub concept of a focus 
on gender equality. Although feminism mus t be linked with other theories, 
such as theories of rationality and critical race theory, it has an independen t 
core. The wor d "feminism " serve s a s a  usefu l reminde r tha t th e fight  fo r 
gender equality is not just a civil rights battle or a struggle of humanism . 

An importan t questio n i s whethe r feminism , whic h seem s t o contai n 
only a single gender—female—is to o exclusive. In the perhaps not too dis-
tant future, the feminist movemen t may be reinvigorated by another, more 
inclusive-sounding term : "relational justice" perhaps, or som e othe r term . 
But that move should be made consciously, collectively, cooperatively with 
men, and not reactively: the future o f feminism shoul d not turn on the suc-
cesses of its detractors or the excesses of its advocates. 
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Inclusive Feminism 
Feminisms 

Feminism ha s been both reduce d and , in a  curious sense , promoted b y 
its factionalism. In the tradition o f "any press is good press," at least people 
are talking abou t feminism . Bu t a  competing aphorism—"thi s doe s mor e 
harm than good"—comes to mind. The sense is one of spectators at a box-
ing match watchin g feminist s o f various hue s accus e eac h othe r o f bein g 
"antifeminist" o r "not feminis t enough. " Some have recognized tha t femi -
nism coul d us e som e updatin g an d promotiona l advertising—tha t femi -
nism mus t find  ways to appea l to middle America with mainstream , pop -
ulist feminism, and to reach younger generations with both the messages of 
history and the contemporary relevanc e of feminism. I f feminism i s to re-
tain stability and coherence , its advertising needs to steer away from labels 
like "power feminism " or "equity feminism" and towar d cooperative , con-
vergent dialogue. 

What may be most productive is for those who use the word to reexam-
ine its meanings. Certainly the various camps of feminism share some com-
monalities. Rather than warring—"who's most feminist o f them all"—fem -
inists o f differen t interest s an d philosophica l location s shoul d searc h fo r 
areas o f commonalit y betwee n an d amon g differen t brand s o f feminism , 
and look for central , cohesive principles. 

What i s at the heart o f feminism? At a minimum, the core theory envi-
sions equal right s fo r wome n an d me n an d equa l socia l opportunitie s fo r 
both sexes . Gender is paramount, but no t exclusive: other features o f iden-
tity, such as race, sexual orientation, and economic circumstances, also are 
critical. Feminis m i s grounde d i n a  commitmen t t o listenin g t o experi -
ences, particularly th e experience s o f thos e withou t power . Beyon d that , 
feminism contemplate s an acknowledgment o f diverse choices and a  com-
mitment t o exposin g choicelessness . Perhaps , i n practice , thi s mean s a 
recognition tha t al l parents—whether the y sta y a t hom e wit h childre n o r 
perform a  jo b outsid e th e home—ar e workin g parents . Feminis m de -
mands respec t fo r th e variety o f choices that bot h wome n an d me n mak e 
and th e remova l o f barriers tha t constrai n o r inhibi t th e possible choices . 
Perhaps a commitment t o the ideal of feminism wil l foster discussions , on 
a less emotive level, about share d principles and about differences i n aims, 
means, and styles . 

Much of the work toward convergence s in feminis t thinkin g is attitudi-
nal. It requires, as Lea Brilmayer has suggested, a spirit of inclusivity : 
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Inclusive feminism requires defining the core to include more people rather 
than fewer. It means taking at face value, and treating in good faith, a person's 
claim to identify with the feminist movement. It means genuinely preferring 
to see others as feminist if they wish to be seen that way, and only reluctantly 
concluding that the definition is not broad enough to encompass their set of 
views. It means treating differences o f opinion as being different, legitimat e 
views about what feminism requires. It means not trying to silence others by 
ostracizing the m o r b y calling the m traitor s o r "honorar y males, " and i t 
means keeping the door open to "girls" who play bridge, read Good House-
keeping, or defend freedom of expression.5 

A number of feminists already have adopted a methodology of inclusion 
toward people, groups, and ideas.6 

It may be that some oppressed groups will have difficulty findin g a home 
under the feminist umbrella , not because they disagree with the substance , 
but because they do not want to run th e risk of co-optation. Richard Del -
gado warns that "[g]ains are ephemeral if one wins them by forming coali -
tions with individuals who really do not have your interest at heart. It's not 
just tha t th e larger , mor e divers e grou p wil l forge t yo u an d you r specia l 
needs. It's worse than that . You'll forget who you are. And i f you don't , you 
may still end up demonized, blamed fo r sabotagin g the revolution when i t 
inevitably and ineluctably fails."7 

Delgado ma y b e righ t tha t smalle r interes t groups—ecofeminist s o r 
African America n feminist s o r lesbian feminists—may hav e their interest s 
submerged i n th e large r project . I t i s essential , though , no t onl y fo r th e 
larger group but fo r the smaller groups as well, to be part o f a communit y 
that doe s not simpl y parrot what they think they are about. Smaller parti -
san groups are uniquely positioned t o challenge and change larger interes t 
groups. Feminist s o f variou s racial , religious , sexual , and politica l affilia -
tions will not share a single agenda, and their prioritizations of shared goals 
may differ dramatically , but thi s should no t undermin e th e searc h fo r th e 
commonalities, the networking and coalition building . 

This ma y b e th e larges t challeng e feminis m face s i n th e future—th e 
building of not a monolithic enterprise, but a house with many rooms. The 
successes of feminism over the generations—suffrage, women entering pro-
fessions, th e nationa l provisio n o f chil d car e an d leav e policies—hav e 
shown the power in numbers. It may be close to a truism tha t social move-
ments wit h mor e adherent s generall y hav e boaste d mor e successes . On e 
should o f cours e conside r th e purposes o f the grou p an d th e measure s o f 
success. Trappist monk s may vow silence; an artis t colony may wish to ex-
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elude all non-cubists. But feminist precepts urge inclusivity and connected -
ness: one of the purposes of the social side of feminism i s communalism. 

The challeng e i s to creat e commonalitie s whil e avoidin g universalizin g 
notions of feminism. Linda Lacey says succinctly, "Feminist authors should 
not let a healthy caution about essentialism keep us from talking about what 
we have in common , because i t i s exploration o f simila r experience s (an d 
differences) tha t gives us a sense of identity and purpose." 8 

Drawing Men to Feminis m 

For some, the threat of focusing feminis t attentio n o n situations of men 
is more than a  resource issue. The predominant concern s of feminism wer e 
to challenge the hegemonic rule of male inquiry, to carve out a space for in -
quiry into women's issues, problems, and concerns, and to look at the world 
from a  female vantag e point . Fo r too long , the world ha s concerned itsel f 
mainly with men's needs and experiences : 

Men's physiology defines most sports, their health needs largely define insur-
ance coverage, their socially designed biographies defined workplace expec-
tations and successful career patterns, their perspectives and concerns define 
quality in scholarship , their experiences and obsession s define merit , their 
military service defines citizenship, their presence defines family, their inabil-
ity to get along with each other—their wars and rulerships—defines history , 
their image defines god, and their genitals define sex.9 

Laws were male, history was made by men, and social life constructed t o 
suit them; women were omitted, and it is far too soon, some may argue, for 
a fledgling socia l movement to open it s doors to the oppressors . 

On a n academic level , a question ofte n repeate d i s why feminist theor y 
needs to reach out to men. The thematic refrain acros s disciplines i s "Why 
do we need to theorize abou t men ? Lega l theory, or psychology, or sociol -
ogy, is  the theory o f men." But a  distinction exist s between malenes s a s "a 
normative referent " an d masculinit y a s a n ideologica l construct. 10 Tradi -
tional scholarshi p i n the sciences , social sciences , humanities, and la w has 
committed th e androcentri c fallacy , treatin g "generi c ma n a s th e huma n 
norm," which, a s Harr y Bro d ha s pointe d out , "in fac t systematicall y ex -
cludes from consideration what is unique to men qua men."11 Missing fro m 
all the disciplines unti l recently has been inquir y into the varieties of mas-
culinity, the concrete experiences and emotional needs of men, and the ide-
ological construction o f maleness over time and cultures . 
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To realize its potential, feminism canno t cente r o n a  politics o f separa -
tion. Th e feminis t movemen t ma y hav e difficult y acquirin g convert s i f a 
central tene t o f th e movemen t include s vilifyin g som e o f th e peopl e t o 
whom i t needs to appeal . Men will never come to believe in the principle s 
of feminism i f they are the enemy or the outsider. The dialogues of the fu -
ture can be carried on with an anger—"You just don't get it"—that ensure s 
there will never be understanding, or they can be carried on with reasone d 
discourse tha t hold s promis e fo r cooperativ e resolution . Th e rhetori c o f 
anger has outlived it s usefulness. Hopefully , feminis m ha s reached a  stage 
where it s advocates ca n separat e strands o f passion directe d a t ideas fro m 
anger targeted toward people. 

For feminis m t o succee d i n promotin g large-scal e societa l change , no t 
only must it be nonexclusionary within its ranks, but a critical mass of men 
must become feminists. Notions of femininity and masculinity must be re-
defined. On e canno t simpl y chang e th e wa y wome n are , on e mus t als o 
change men . B y considerin g feminis m a s exclusivel y th e provinc e o f 
women, feminism may risk losing the interest of women who intuitively feel 
that men should take part . 

The lessons of the socia l movements i n the past attes t to the need fo r a 
broad base of support for fundamental reforms . Members of the white ma-
jority playe d significan t part s i n th e successe s o f th e civi l right s move -
ment.12 Evidence exists that some men have played and are currently play-
ing key roles in encouraging the breakdown o f traditional gende r barriers : 
"Struggles for women's equality in the United States have included male ac-
tivists from th e very start . About one-thir d o f th e signatorie s a t th e 184 8 
Seneca Falls Convention were men."13 Whether for their own parenting in -
terests o r fo r th e interest s o f thei r wive s and daughters , some me n i n th e 
1990s hav e bee n instrumenta l i n creatin g th e possibilitie s fo r parentin g 
leave policie s a t thei r work. 14 Change s i n mal e consciousnes s hav e ac -
counted fo r significan t cultura l and political shifts o n gender issues. 15 His-
tory contain s numerou s instance s o f mal e alliance s wit h an d suppor t o f 
feminist causes. 16 (Others, of course, have mounted fierce opposition to the 
women's movement , an d man y other s oppos e feminis m i n thei r dail y be-
haviors, expectations, and operationa l values , even without deliberate , ex-
pressed, or focused oppositio n t o the movement.) 17 In many ways, society 
is just beginning to experience the variety of men's responses to the second 
wave of feminism . 

Given th e rang e an d variet y o f men' s response s t o feminism , ca n me n 
generally b e encourage d t o recogniz e an d understan d th e oppressio n o f 
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women? Further, can large segments of the male population be drawn to the 
cause of feminism an d see the deeper, broader, more inclusive principles i t 
expresses? Thes e question s g o t o th e hear t o f feminism' s sociopolitica l 
struggle, since many men (an d women) resis t efforts t o include them in the 
feminist enterprise . Par t o f th e answe r ma y li e i n feminist s extendin g a n 
open invitation to men to participate in exploratory dialogue. Inclusion o f 
majority grou p member s ma y diffuse misconception s an d resentment , a s 
well as help avoid political and socia l backlash.18 Encouraging recognitio n 
of the ways patriarchy harms men may be another part of the answer, so that 
women d o no t exclusivel y appropriate th e harm s o f a  gendered universe . 
This approach requires that both women and men view victimization as less 
of a political or epistemological stance and more of an evidential one. 

The broader projec t include s inspirin g me n t o become feminists . Thi s 
possibility i s distinctl y underexplored , probabl y becaus e o f th e historica l 
and oppositiona l posture s o f me n an d feminism , an d becaus e variation s 
exist among different racial , social, economic, and political groups, as well 
as within individual ideological positions. Considerably more research an d 
commentary exists on what draws women to feminism, what gender , race, 
and clas s characteristics correlat e wit h existin g feminis t orientations , an d 
what qualities of feminism repe l men.19 

In her pioneering work, Gender Politics: From Consciousness to Mass Pol-
itics, Ethel Klein identifies three principal "paths" to feminism: self-interest , 
group-consciousness, an d politica l o r ideologica l values . Relying on a  na -
tional voter stud y conducted i n 197 2 of 2,705 men an d women, Klein de -
termined tha t "[m]e n an d wome n too k differen t path s t o feminism . 
Women develope d a  group consciousnes s while men supporte d feminis m 
because o f th e ideologica l concern s an d value s expresse d b y th e move -
ment."20 

Many men become feminist s becaus e they believe in the goals of femi -
nism, and are persuaded by the anecdotal, narrative, and empirical evidence 
offered to support its propositions. Men may develop "sympathetic feminis t 
consciousness" because of their perceptions that women do not have suffi -
cient political capita l or mobility.21 Thus, to promote the creation o f femi -
nist consciousness or sympathy among men, feminists must be relentless in 
their critiqu e o f gendere d situations . They mus t continu e t o unmas k th e 
gendered nature of teaching, learning, scholarship, and legal doctrine. 

More recen t researc h indicate s tha t variable s othe r tha n mora l o r reli -
gious factors may be more important influences than previously thought in 
creating support for or opposition to feminist beliefs and values. A random 
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telephone surve y o f fou r hundre d peopl e i n Muncie , Indian a ("Middle -
town"), conducted by the Social Science Research Cente r a t Ball State Uni-
versity, confirmed Klein' s hypotheses that among women, support for fem -
inist beliefs and values was related to personal experiences and group con -
sciousness.22 For men, however, stronger correlations existed between social 
class and ideologica l variables: "Financial dissatisfaction wa s negatively re-
lated to feminism; unlike women, it is men satisfied with their finances who 
support feminism." 23 T o cultivate suppor t fo r feminis t precepts , feminist s 
must pay greater attention to the class effects of particular policies and laws. 

Feminists should also try to foster men's interest in writing about gender 
issues an d interpreting , adopting , expanding on , and reactin g t o feminis t 
ideals and methodologies. 24 Theorists in disciplines such as English, mod-
ern languages , history, and psycholog y have shown significantl y mor e in -
terest than legal theorists have in men's relations to and alliance with femi -
nism.25 Historian Natalie Zemon Davis maintains, "We should not be work-
ing o n th e subjecte d se x an y mor e tha n a  historia n o f clas s ca n focu s 
exclusively o n peasants . Our goa l i s to understan d th e significanc e o f th e 
sexes, of gender groups in the historical past."26 

One of the more importan t misconception s abou t feminis m i s the ide a 
that most women's issues are solely about or for women. For example, view-
ing child care as a women's issue—while factually appropriate since women 
typically shoulder the major portion of child care responsibilities—has ide-
ological ramifications . Continuall y categorizin g chil d car e a s a  women' s 
issue reinforces the idea that society's traditional allocation of child care re-
sponsibilities t o wome n i s appropriate . Thi s fall s int o th e tra p o f takin g 
what is  as what must be. It is a mistake to view issues concerning wages, sta-
tus positions, or employment opportunities as only issues about women, or 
even solely as gender issues, without attention to race, social class, and mi -
gration patterns . 

As long as certain issues are seen only as women's issues, one half of the 
population i s definitionally exclude d fro m interes t i n them an d participa -
tion in solving them. I spoke this year on sociolinguistics , gender, and tria l 
tactics a t a  Kansa s Tria l Lawyer' s Association conferenc e calle d "Tip s fo r 
Women Litigators." The audience, unsurprisingly given the exclusive invita-
tion in the conference title , was 99 percent female . The messages of all the 
speakers contained sensible advice for both sexes: asset protection strategie s 
for the initial stages of divorce cases; what constitutes powerful a s opposed 
to powerless (filled with intensifiers, qualifiers, hesitation, and polite forms ) 
conversational styles; and negotiation approaches that require knowing the 
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opposition's socia l circumstances , such a s children , recreationa l activities , 
and socia l habits (whic h sounded like a softer, gentle r version of Sun Tzu's 
Art of  War).  The advice , though, was heard onl y by women an d on e lon e 
man. 

The philosophy and marketin g o f modern feminis m need s to explicitl y 
avoid being antimale , and t o consciousl y striv e toward gende r inclusivity . 
Identifying issue s a s importan t socia l issues—withou t a  gende r designa -
tion—may be a good strategy. For example, calling a feminist jurisprudenc e 
course "Gender and the Law" seems more inclusive than a "Women and the 
Law" course. At the Association o f American La w Schools annua l conven -
tion of law professors in 1996 , one of the workshops centered on the teach-
ing of gender an d the law. We discussed whethe r t o approach student s re -
garding feminis t issue s directly or by using more politicall y neutra l term s 
like "humanism" and "equal rights." Most of the participants favored som e 
combination o f th e direc t an d "stealth " approaches : initiall y discussin g 
ideals for the treatment of people in terms of equality and rights, discussing 
the history o f feminis t though t an d resistanc e t o the term, and ultimatel y 
defining feminis m i n ways that make clea r that i t encompasses egalitaria n 
ideals. 

One issue in the debate about men as feminists i s why many men would 
voluntarily give up positions of dominance an d privilege to endorse right s 
for women. Implicit in the question is an assumption that patriarchy hinges 
on th e presen t motivation s o f men , which ar e viewed by some, at the ex -
treme, as a conspiratorial inten t t o stay in power . Neil Thompson empha -
sizes that sexis m i s not simpl y an issu e of the "intentionality o f socia l ac-
tors," but a much more complex matrix of social conventions, patterns, and 
rigid expectations o f men tha t perpetuate s dail y actions that reinforc e pa -
triarchy.27 

We need to explore the ways social and legal constructs define masculin -
ity. Encouraging th e recognitio n tha t gende r rol e stereotype s har m bot h 
genders should no t fee d backlash . Instead, men ma y be more likely to be-
come feminists i f they identify wit h a n oppressed group . Paul Lichterma n 
describes th e result s o f hi s researc h int o wh y me n joine d on e antisexis t 
men's organization , Me n Overcomin g Violenc e ("MOVE") : "Th e me n a t 
MOVE want to fight male battery as a concomitant o f what they consider a 
patriarchal society. At the same time, they want MOVE activities to focus on 
their persona l feeling s a s men."28 As the struggle s o f earl y feminists attest , 
the development of a political commitment to issues of gender justice is di-
rectly tied to the development of personal consciousness . 
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These exploration s wil l nee d t o mov e beyon d idea s o f "victim " an d 
"wrongdoer," while still considering past injustices . In so doing, they mus t 
examine the larger ideological issues, such as which social and legal arrange-
ments most fairly and effectively promot e chil d rearing. 29 The concerns o f 
feminism fo r s o many years have centered o n promoting women's partici -
pation i n socia l and politica l processes . Now women an d me n mus t wor k 
together to transform socia l institutions and encourage men to more full y 
participate in social spheres reserved exclusively for women . 

Media Spin Contro l 

One task of inclusive feminism i s to get a moderate message across to the 
general populace. Many feminist issue s that do attract media attention ar e 
played ou t i n incendiary , confrontationa l settings . The battle s ar e see n a s 
simple, binary confrontations , ofte n wit h me n an d wome n positione d a s 
warring opposites : Anita Hil l v . Clarence Thomas , Mike Tyso n v . Desiree 
Washington, Patrici a Bowma n v . William Kenned y Smith , John Bobbit t v . 
Lorena Bobbitt . 

These encounters deal with some of the most volatile issues of our time: 
rape, sexual harassment, physical assault , social positions, and power . Un-
fortunately, th e questions aske d by commentators ar e often th e most sim -
plistic ones—looking fo r singl e causes; bemoaning the treatment o f a  vic-
tim (assuming , of course, that there can be only one); and replaying the ar-
guments o f the participants , each claiming the mora l hig h groun d o n th e 
issue of being wronged. When th e media have centered attentio n o n thes e 
celebrated case s the y hav e spawne d a  vocabulary tha t package s comple x 
ideas in reductionistic and inaccurate sound bites, like "date rape." 

Perhaps i t i s unrealistic to expec t mor e o f the immediate new s vehicles 
than the McNews format and pink v. blue coverage. Maybe one can hope for 
more thoughtfu l commentar y fro m weekl y o r monthl y journalists . The n 
again, those expectations ma y be disappointed. In May 1997 , cover storie s 
in both Newsweek  ("Th e Myt h o f Quality Time: How We're Cheating Ou r 
Kids, What You Can Do") and U.S.  News and World  Report ("The Lies Par-
ents Tell about Work , Kids, Money, Day Care and Ambition") proclaime d 
that parent s (translation : mothers ) dum p thei r childre n i n les s than ade -
quate day care arrangements so that they can enjoy work. 30 

The U.S.  News  piece begins with a  story of a mom droppin g her daugh -
ter off at day care, and crying "the whole way" as she drove to work. The ar-
ticle then discusse s some statistic s from sociologis t Arlie Hochschild' s re -
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cent book, The  Time  Bind: When Work  Becomes Home and  Home Becomes 
Worky showing that many parents seek refuge from the irrationality and un-
predictability of children's demands by going to work—at leas t in the on e 
Fortune 500 company that Hochschild studied . (Woul d a  waitress or a  file 
clerk in a  small offic e hav e the sam e "reward" structure o r work environ -
ment?) The article declares it a fabrication tha t both parents must work be-
cause the family needs the money for necessities or taxes, a lie that "day care 
is perfectly good," and an utter falsehood tha t fathers would stay home with 
their kids if they could. 

The article is part of a larger newsfest tossing shame and guilt at working 
mothers, and i t is a prime example of the reductionistic approach to news: 
simplistically presenting child care and work dilemmas as matters o f indi -
vidual choice. While the text of the article attempts to use the gender-neu -
tral language of "parents," the structure o f the article , information source s 
(e.g., question s t o a n Interne t bulleti n boar d calle d "Women' s Wire") , 
quotes, storie s fro m stay-at-hom e moms , an d citatio n t o pol l result s 
demonstrating a "widespread belief that the ideal way to raise kids is with a 
parent, preferably Mom , at home" all indicate the implici t conclusion : th e 
solution i s fo r dual-earne r couple s t o reevaluat e thei r prioritie s an d cu t 
costs s o tha t Mo m ca n sta y hom e wit h th e kid s (because , remembe r li e 
number 4 , Dad will not gladly stay home with the kids). 

In th e article' s defense , i t talks abou t th e traditiona l construc t o f mas -
culinity according to which most men feel they must be the family's bread -
winner, and th e subtl e ways women ca n undermin e men' s assumptio n o f 
domestic roles. But so many considerations are not i n the picture: omitted 
are single-paren t families , th e workin g poor , an d th e rol e o f institutions . 
Why not continu e t o questio n inflexibl e institutiona l structure s tha t con -
tribute to the work-family dilemma ? While companies ma y make parent -
friendly program s available in theory, workers who use them are penalized 
in pay raises and performance reviews . What about questioning basic polit-
ical assumptions ? Unlik e in , say , Sweden , wher e th e stat e ofte n i s th e 
provider o f chil d care , we in th e Unite d State s assume tha t chil d car e i s a 
matter o f individua l rathe r tha n collectiv e responsibility . Even i f one buys 
the premise that perhap s one of the primary parents should sta y at home, 
why mothers, or why not bot h parent s alternativel y o r sequentially ? I f we 
continually accept the "givens" (most dads don't want to stay home with the 
kids; most pol l respondents think mom s shoul d sta y home with kids) , we 
will wind up with an unthinking return to traditional roles , with little con-
sideration for all the participants. 
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Again, perhaps it is unfair to criticize weekly journalism for being weekly 
journalism. But as the media move toward use of sociological evidence, the 
interpretation o f i t need s mor e analytica l depth . Perhaps thi s journalisti c 
style is representative o f a society in fairly rapid transition , becoming con -
scious of its ambiguous self. The sadness is that i t offers ver y little thinking 
outside the existing boxes of institutional and domestic roles. 

The onus, though, is not just on the media, but also on feminists writin g 
about thes e issues not t o indulge i n binary thinking. As people take emo -
tively laden positions on a specific issue, the potential for explorative reflec-
tion an d dialogue often i s ignored. Some of the lessons coming from thes e 
cases were overlooked, while other aspect s of the cases were overexploited . 
Making Lorena Bobbitt into a folk heroine is just one example of indulgence 
in hostilities that sends a misguided message. On the other hand, a good ex-
ample of the educative use of high-visibility cases comes from th e Clarence 
Thomas confirmation hearings . 

Despite th e notoriet y o f th e participants , th e Thoma s hearing s repre -
sented a  fairly typical example of sexual harassment allegation s writ large , 
and the media airplay given to the case was really the first time the Ameri-
can people received an education o n sexual harassment law. The backdro p 
and som e o f th e sid e drama s o f th e confirmatio n hearings , though, wer e 
immensely significan t fo r feminists . Viewer s sa w Senato r Ade n Specte r 
browbeat an d twis t th e words o f th e sexua l harassmen t complainant , la w 
professor Anita Hill. Outside of viewing range, and only later revealed, was 
the Senate Judiciary Committee's failure to call several witnesses who would 
have corroborated Hill' s testimony about Thomas' s sexually inappropriat e 
behavior, a technique of silencing that spoke volumes.31 When the people of 
the country watched the all-male Senate Judiciary Committee hearings and 
saw Nancy Landon Kassebaum, half of the women in the Senate at the time, 
vote in favor of Thomas (a vote she later regretted), they recognized the po-
litical vulnerability of women without adequate representation . 

Similar gendered (an d classist ) patterns occurred i n other cases garner -
ing media attention . I n th e William Kenned y Smit h rap e trial , the natio n 
watched mone y buy innocence . Alan Dershowitz' s defens e o f Mike Tyso n 
was, in some respects , high-profile theater . These cases sparked th e begin -
ning o f a  nationa l dialogu e abou t appropriat e sexua l behavior , an d th e 
heavy dose o f medi a attentio n t o th e issue s surroundin g rape , sexual ha -
rassment, an d domesti c violenc e gav e exposur e t o previousl y hidde n in -
juries. Their aftermat h sa w a soaring numbe r o f lawsuit s chargin g sexua l 
harassment, th e adoptio n o f sexua l harassmen t policie s i n workplace s 
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across th e country , heightene d sensitivit y o n th e par t o f me n abou t ho w 
their action s i n th e workplac e wer e received , an d a  vote r uprisin g tha t 
elected 200 percent more women to the Senate (up to a whopping six). 

During the Thomas confirmation hearings , some writers drew attention 
to these less visible institutiona l structures : the deart h o f women i n posi -
tions of political power, the absence of company policies to forestall sexua l 
harassment, and the importance of speaking out even if one is not immedi -
ately believed . The y steppe d bac k t o ge t a  broader , mor e comprehensiv e 
view of the situation, rather tha n lapsin g into simple partisanship i n a  di-
chotomous confrontation. Thi s sort of rhetoric adjustment an d contextua l 
(rather than advocacy ) focu s i s not divorced fro m combatin g the immedi -
ate harms of a situation, but it brings forward the parts of gendered realities 
that become lost in the drama of battle. 

Remaking Legal Images 
In many ways, current legal doctrines foste r a  separatist ideology . They re-
flect an d reinforce the sharp separation o f the genders and promote a  con-
struct of masculinity that does not admit of feminine qualities , characteris-
tics, or roles . Laws and lega l doctrines contain implici t assumption s abou t 
masculinity. To the exten t tha t lega l precedent s shap e gende r differences , 
the message is inescapably clear: real men embody power; they are society's 
breadwinners, criminals, and warriors; and they feel no pain. The legal sys-
tem reinforces these social images and their psychological attendants of sto-
icism and emotional isolation , and these legal messages sift int o the publi c 
consciousness. 

One can tell a great deal about a society by examining who populates that 
society's crimina l an d warrio r classes . This country protect s women fro m 
aggression and places men in roles that demand it . Until the 199 6 Supreme 
Court decisio n i n United  States  v. Virginia^ educational institution s segre -
gated males and females solely on the basis of sex. Other decisions , such as 
those concernin g crimina l sentences , same-se x sexua l harassment , an d 
child custody , rigidif y gende r roles. 32 I n thes e case s court s ar e makin g 
choices, and they are repeatedly choosing to view certain biologica l differ -
ences between men and women as having social significance . 

Courts shoul d b e taken t o task fo r showin g thei r receptivenes s t o con -
structs o f biologica l gende r an d thei r cowardic e i n no t takin g a  stand o n 
the institutiona l constructio n o f gender . The y shoul d b e encourage d t o 
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look a t bot h th e biologica l an d th e socia l evidenc e constructin g gender , 
rather tha n th e first  principle o f looking only for rea l (i.e. , biological) dif -
ferences. Thes e lega l doctrine s for m piece s o f th e American cultura l mo -
saic, and the y must chang e to allo w realistic socia l transformations . Rele -
gating women t o domesti c roles , reserving militaristi c role s fo r men , an d 
punishing an y attempts t o cros s traditional gende r boundary line s are in -
terrelated phenomena that offer a n impoverished view of both women an d 
men. 

One way attorneys can prompt courts to consider the social composition 
of gender and the lived experiences of individuals is through the use of nar-
ratives. A s jus t on e exampl e o f th e point , conside r th e amicu s curia e 
("friend o f th e court" ) briefin g techniqu e use d b y the Nationa l Abortio n 
Rights Action League (NARAL) and the NOW Legal Defense and Education 
Fund. NARAL and NO W develope d a  litigation strateg y of presenting th e 
U.S. Supreme Cour t with amicus briefs i n abortion case s that contai n sto -
ries of women's experiences with both legal and illegal abortions.33 Known 
as "the Voices Briefs," these first-person  account s o f reasons fo r havin g a n 
abortion ar e intende d t o conve y t o seve n olde r me n an d tw o olde r 
women—none o f whom presumabl y has ever had a n abortion—what th e 
abstract righ t o f reproductiv e choic e mean s o n a n experientia l level . The 
strategy was intended t o focus the Court's attention no t on the theoretica l 
or moral justifications fo r or against abortion regulations , but on the expe-
riences of those most affected b y them: to make law respond to women's in-
terests and reflect thei r concrete, lived experiences.34 

The feminis t techniqu e o f usin g persona l experience s a s political tool s 
could open courts to alternate visions of gender roles for both women an d 
men. Where are the stories of men who have fought fo r child custody (ou t 
of a true desire to be the primary parent) an d lost , or who were dissuade d 
from eve r fighting that battle? Where are the stories of men who confronte d 
considerable obstacles in becoming flight attendants, primary school teach-
ers, o r nurses , o r breakin g int o sportin g event s lik e synchronize d swim -
ming? As Robin Wes t ha s noted , "Principles an d reaso n d o no t mak e th e 
case . . . mora l convictions are changed experientiall y or empathically , no t 
through argument." 35 

Change will come as women ente r previously male-dominated occupa -
tions, as women redefine the gender of combatants in the military, as child-
rearing practice s change , and a s women an d me n creat e ne w socia l rela -
tionships. Law can lead o r lag behind socia l transitions: Brown v.  Board of 
Education is a good example of the former; many of the gender cases exem-
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plify the latter. The argument tha t court s should conside r the ways law re-
flects stereotypic views of masculinity does not push law ahead of the curve 
or even in directions i t will not alread y be going; it just urges speeding u p 
the evolution. With courts articulating the theory of equality in the abstract 
(but no t applyin g i t to the gendering o f men) , we have enough indicator s 
that law is ready to become more cognizant of various incarnations of gen-
der stereotyping . 

Legal Ideology and the Zero-Sum Game 

Schools across the country watched the class action lawsuit brought agains t 
Brown University by thirteen female student athletes, fearing that providing 
women's sports opportunities would dismantle their profitable an d much -
viewed basketball and football programs. The case originated when Brown, 
faced wit h financial  strains , demoted fou r varsit y sports—women' s gym -
nastics an d volleybal l an d men' s wate r pol o an d golf—fro m university -
funded t o donor-funded status . 

The defense o f the sui t agains t Brow n i s full o f ironies , adversarialness, 
and arrogance. A school with a politically liberal climate, an innovative and 
flexible curriculum, an d a  student bod y comprising almos t one-thir d mi -
norities, Brow n wa s th e first  schoo l t o institut e a  women' s hocke y pro -
gram.36 It also funded sixtee n other women's sports (twice the national av-
erage), and, relative to other college s and universities , did not inves t enor -
mous resources in men's football or basketball programs—making it one of 
the most egalitaria n universit y sport s programs i n the nation . In respons e 
to a demand letter , Brown's president, the well-respected, politically liberal 
Vartan Gregorian , "was furious tha t anyone would tel l him how to run th e 
university."37 

In 199 4 the parties were able to agree to a partial settlement of the issues 
regarding provision of equipment, facilities, and practice schedules, but re-
mained a t loggerhead s regardin g participatio n opportunitie s fo r femal e 
athletes. Fifty-one percen t of the student body was female, but only 38 per-
cent of its athletes were female. In a 1995 opinion the federal distric t judge 
found tha t thi s disparit y betwee n female s enrolle d a t Brow n an d female s 
participating in athletics at Brown violated Title IX.38 The district court also 
found tha t althoug h th e school had "an impressive history of program ex -
pansion," Brown had no t adde d a  women's varsity sport t o it s roster sinc e 
1982, and thus had n o continuin g practice o f program expansion . Finally , 
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the distric t cour t rejecte d Brown' s argumen t tha t sinc e i t was no t accom -
modating the interests of its male athletes, it was not compelled to meet the 
needs of it s female athletes . The cour t determine d tha t Brow n di d no t ef -
fectively accommodate the interests of female athletes in gymnastics, water 
polo, skiing , and fencing , sinc e it s fundin g leve l "prevented eac h o f thes e 
teams from reachin g its athletic potential." 

The tria l cour t lef t i t t o th e universit y to devis e a  plan t o compl y wit h 
Title IX; solutions could range from addin g positions to women's sports, to 
cutting position s fro m men' s sports , t o eliminatin g athletic s completely . 
Witnesses for Brown had testified tha t cutting or capping the size of men' s 
teams wa s th e onl y wa y i t coul d comply . O n th e othe r hand , on e o f th e 
plaintiffs' witnesses , Donn a Lopiano , executiv e directo r o f th e Women' s 
Sports Foundation, testified to the "false dichotomy posed" by the idea that 
adding to women's sport s necessarily means cutting sports for men : "[I]t's 
unfortunate tha t acros s th e countr y tha t i n th e nam e o f maintainin g th e 
standard of living of football team[s] or the standard of living of one or two 
special men's sports, that men's sports are being cut and women's gender eq-
uity under Title IX [is] being blamed for that." The appellate court affirme d 
the district court's findings  tha t Brown University violated Title IX, and al-
lowed Brow n t o submi t a  proposed complianc e plan ; the Suprem e Cour t 
denied certiorar i o n th e case. 39 Thi s rulin g leave s intac t th e tria l court' s 
holding tha t th e athleti c participation rati o mus t b e substantially propor -
tional to the percentage of women students enrolled at Brown, and signifie s 
a rejection of Brown's argument that it should fund sport s programs in pro-
portion to the numbers of women "interested" in them. 

Brown probabl y neede d t o be take-no-prisoners litigation . Title IX has 
been on the books for a quarter of a century, and women's opportunities fo r 
participation i n collegiat e athletic s ar e stil l woefull y inadequate . Man y 
schools have exhibited patterns of foot-dragging an d resistance to the man-
dates of Title IX. Less than one in ten Division I schools (28 out of 303) are 
even clos e t o complianc e wit h th e proportionalit y guideline. 40 Across th e 
country, women's sports programs receive 23 percent of operating revenues, 
while men's programs command three times that share. One week after th e 
Supreme Court's denial of certiorari in Brown, the National Collegiate Ath-
letic Association release d the results of it s five-year Gender Equit y Survey . 
The study indicated tha t women' s sport s ar e a  decade o r mor e awa y fro m 
equality i n operatin g expenditures , coaches ' salaries , recruitin g budgets , 
athletic scholarship money , and participation rates. 41 The athletic univers e 
needed a  watershed event . 
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But we're watching a  zero-sum gam e o f th e girl s agains t th e boys . The 
same paradigm we saw played out in the employment context is being reen-
acted in other realms. It took some time to get folks worked up about sports, 
but once the inequities were noticed, the institutional resistance forced th e 
use of the same 1970 s equal treatment game plan and language: how many 
sports programs ar e for me n an d how many are for women? The recogni -
tion of gender disparity became the central battle: boys on one side, girls on 
the other, competing for scarce resources. Some of this was necessary, since 
a large part o f the disparit y observed b y the NCAA was caused by a huge 
funneling o f money to men's sports: operating expenses for women's sports 
grew by 89 percent betwee n 199 2 and 1996 , while operatin g expense s fo r 
men's sport s swelle d b y 13 9 percent ; a t th e sam e time , participatio n i n 
women's sport s increase d b y 6  percent , an d fel l b y 1 0 percen t i n men' s 
sports. 

Why hav e w e accepte d th e notio n o f finite  resources ? Administrator s 
have chose n t o a x men' s sport s rathe r tha n increas e overal l fundin g fo r 
sports programs . D o w e nee d t o tea r dow n men' s sport s t o buil d u p 
women's? As Donna Lopiano capsulizes, "I think it's unconscionable to cut 
men's programs. It's just against all principles of correcting discrimination . 
The last choice should be cutting opportunities for men."42 And why are the 
teams sex-segregate d fo r trainin g purpose s i n th e first  place ? What coul d 
Brown have done in terms of sports funding with the more than $  1 million 
it chose to expend on its own attorney and expert witness fees (to say noth-
ing of the estimate d $ 1 million mor e i t wil l have to pa y for th e plaintiffs ' 
legal costs)? 

Examples o f prominen t colleg e an d universit y sport s program s acros s 
the country demonstrate that Title IX compliance specifically—and gende r 
equity negotiation generally—nee d no t b e a  win-lose game . For instance , 
when the University of Kansas faced a Title IX complaint in 1992 , it reached 
a settlemen t wit h th e Offic e o f Civi l Right s i n whic h i t agree d t o provid e 
more sports and scholarships for women student-athletes , without dimin -
ishing its football program or its nationally acclaimed men's basketball pro-
gram.43 Today , Kansas' s rati o o f wome n student-athlete s (4 8 percent ) al -
most mirrors that of its student body (50 percent). 

Similarly, the University of Pennsylvania recently negotiated a settlement 
to a suit filed by women athlete s and thei r coaches , complaining about th e 
allocation of $1.2 million for men's sports and $80,000 for women's sports. 
Although detail s ar e confidential , th e schoo l use d mone y tha t otherwis e 
would hav e gon e t o attorneys ' fee s t o enhanc e it s women' s athletic s pro -
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gram. Under the settlement, the university will upgrade the women's locker 
room, provide equal resources for training and game trips, purchase mor e 
weight-training equipmen t fo r bot h wome n an d men , renovat e th e 
boathouse, hire additional coaching staff, and convert some women's part -
time coaching positions to full-time. No money will come from men' s pro-
grams, and the school will conduct an athletics fund-raising drive . The uni-
versity, which wa s not required t o admi t t o a  Title IX violation, wil l als o 
construct a  gender equit y committee tha t wil l report t o Penn's athletic di-
rector. Penn offers an example of a school's decision to negotiate a favorable 
outcome that invests in both male and female athletes , and one that make s 
the school look good in the process. 

Unless we radically revisit concepts of gendering and abandon strategie s 
that necessaril y creat e winner s an d losers , we will be lef t wit h case s lik e 
United States v. Virginia and Brown. And this will mean intransigenc e and 
foot-dragging o n th e par t o f sex-segregate d institutions , lega l actio n t o 
compel minima l concept s o f equa l treatment , an d ultimatel y a n uneas y 
truce at the gender line, with some border skirmishes, and the boundary be-
tween the sexes firmly ensconced . 

Affirmative Action 

In a book that takes the strong stance of an egalitarian approach to gender 
roles, it may seem surprising to find a n endorsement o f affirmative actio n 
in the employment arena . But to the extent that affirmative actio n is about 
realizing possibilities and choices, and because under-opportunitied group s 
may requir e generation s t o catch up , we still nee d t o take step s to creat e 
those possibilities and choices for adults. That entails context-specific pref -
erences for both women and men in occupations traditionally foreclosed to 
them. This may necessitate, for example, affirmative hirin g preferences fo r 
males as nurses, caregivers, or elementary school teachers. 

While the continuation of affirmative actio n for adults is still a necessity, 
this approach, when used as pedagogy, is generally the wrong one for chil-
dren's programs. If we adopt the same affirmative actio n model for the ed-
ucation of children, we may be limiting their choices and options. 

To suggest that the distinction is chronological may seem simplistic, but 
children and adults are not similarly situated with respect to volition or life 
options. Most adult s alread y have been traine d t o conceive of differences , 
gender and otherwise, in hierarchical terms—to perceive male as normal in 
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the workplace , an d femal e a s inferior . Mos t childre n ar e stil l unde r con -
struction. 

My suggestions are more complicated than simply endorsing affirmativ e 
action fo r adult s an d no t fo r children . Consider th e reason s behind affir -
mative action program s generally . One assumption i s that withou t specia l 
efforts, discrimination wil l occur, so affirmative actio n i s a way of combat -
ing hidden, direct discrimination. Another ground for affirmative actio n is 
remedial: to compensate fo r pas t inequities an d provid e opportunitie s fo r 
minorities eithe r throug h role-modelin g o r teaching . If gender accultura -
tion begins at birth, we still may need affirmative actio n plans for childre n 
in some contexts. 

A need ma y exist to activel y encourage childre n towar d nontraditiona l 
gender role s t o mak e u p fo r diminishe d opportunitie s alread y affectin g 
them. Many, if not most , second-grade girls , for example , are probably al -
ready disadvantage d i n thei r abilitie s t o becom e engineer s becaus e the y 
have been taught to play with dolls instead of blocks. Most boys in the same 
age grou p probabl y hav e relativel y diminishe d abilitie s t o becom e goo d 
child car e givers because they have been subtl y channeled awa y from tha t 
role playing. If one aim i s to equalize opportunities an d possibilities , then 
perhaps modest "affirmative action " measures will need to occur even in the 
elementary and secondary grades: consciously hiring boy baby-sitters, urg-
ing girls toward blocks and trains and tools, staving off learned helplessness 
by giving boys more kitchen tasks, and consciously including girls in neigh-
borhood basketbal l games and boys in dress-up play. 

Regarding th e educatio n o f children , though , th e affirmativ e actio n 
model ma y sen d som e counterproductiv e messages . As an example , con -
sider this . I n 199 2 th e Ms . Foundatio n fo r Wome n launche d Tak e Ou r 
Daughters t o Wor k Day , a  campaig n encouragin g parent s t o brin g thei r 
nine- to sixteen-year-old girl s to the workplace to develop the girls' self-es-
teem and promote role modeling. In the days prior to the 199 7 day, a battle 
raged over the symbolic significance o f the day: girls needed their own day 
of introduction t o corporate America, claimed the Ms. Foundation. Critic s 
chided that the exclusive emphasis on girls punitively excluded boys. 

There wer e severa l source s o f inspiratio n fo r th e Daughters ' Day . On e 
was a 1977 book by Margaret Henning and Anne Jardim entitled The  Man-
agerial Woman, which reported that women who became successful corpo -
rate executive s al l recounte d th e childhoo d experienc e o f frequentl y ac -
companying their fathers to work. Another study by the American Associa-
tion o f University Women showe d that young girls lose self-esteem durin g 
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adolescence and, as a result, their schoolwork suffers . The Ms. Foundation 
also cite s an American Medica l Association repor t statin g tha t adolescen t 
girls are five times more likely than boys to attempt suicide . 

In 199 5 an estimated twenty-five million adults and girls in eleven coun-
tries participated i n the day. According to the Ms. Foundation, almost hal f 
of the population in the United States has heard about the day, and nine out 
of ten Americans view it positively. 

The critics , though , hav e com e fro m ever y corner . I n Littl e Rock , 
Arkansas, a  religiou s grou p calle d FamilyLif e sponsore d a  "Tak e You r 
Daughter Hom e Day" to encourage mothers "to have the courage to brin g 
their girls home and teach them to be a homemaker."44 On the other end of 
the political spectrum, self-described "equity feminist" Christina Hoff Som-
mers has censured Daughters ' Day as based on an "anti-male philosophy." 45 

She is quick to criticize as punitive the guided imagery exercises that the Ms. 
Foundation offers fo r boys who remain in the classroom while girls embark 
on a "gender-divisive holiday." Boys are urged to imagine living inside a box 
and are asked questions about the social constraints represented by the box: 
"What do people say to girls to keep them i n a  box? What happens to girls 
who ste p outsid e th e box ? How d o som e o f thes e assumption s o f what i t 
means to be 'manly' box you in and limit your choices?" 

Many critics have pointed out that the research cited by the Ms. Founda-
tion a s the basis fo r it s Daughters ' Day program i s incomplete. They not e 
that the American Medica l Association repor t i s quoted selectively . It does 
state that the adolescent girl attempted suicide rate is five times that of ado-
lescent boys , but goe s o n t o stat e tha t "adolescen t boy s ar e 4  times mor e 
likely actually to commit suicide." Other evidence cited to rebut the premise 
that girls need their own day is the higher school dropout rat e among boys 
and the larger percentage of girls who graduate and attend college . 

In response to the suggestion that Daughters ' Day be modified t o Take a 
Child t o Wor k Day , th e Ms . Foundatio n an d som e othe r commentator s 
strongly oppose the inclusion of boys. The foundation cite s some anecdotal 
evidence that at companies that included boys, the boys dominated the day 
by grabbing the chairs or monopolizing the conversation . 

Some of the participants on both sides in the debate over Daughters' Day 
are misguided i n tone, tenor, and focus . Those who argu e for inclusio n o f 
boys are relying on a  threat o f backlash to impel action: won't the boys be 
resentful i f the girls go off to play? Those who argue for the exclusive atten-
dance for girls are thinking of the day as pure affirmative action . We cannot 
afford t o let the value of this day go unnoticed, but we need to go beyond 
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symbols, beyond days, and beyond affirmative action . While affirmative ac -
tion i s vitally necessary when barrier s t o participatio n exist , i t i s a  begin-
ning, not a n end i n itself. The goal is certainly not t o see if we can ge t th e 
suicide statistics of boys and girl s to match up . Nor should i t be to contes t 
whether boy s o r girl s are hurt wors e by social conditioning . The ultimat e 
objective should be to acknowledge and understand culturall y constructe d 
patterns of gender differences i n order to move beyond them . 

Daughters' Da y shoul d becom e Tak e a  Chil d t o Wor k Day . Th e da y 
should b e viewe d a s a  broade r par t o f a  cultura l educatio n package , i n 
which bot h sexe s obtai n exposur e t o thei r possibilitie s i n th e workin g 
world, and se e women i n positions o f powe r an d responsibility . Approxi-
mately one-third o f participating companie s hav e opened th e day to boy s 
as well as girls. 

The sociological data on which both sides rely in their attempts either to 
preserve the day for girl s only or to argue for the inclusion o f boys paint a 
larger, intricately interwoven picture of gendering in childhood: both boys 
and girl s ar e disenfranchised . Girl s lear n cultura l submissio n whil e boy s 
learn cultural domination and emotional stoicism. If we can better educat e 
our childre n t o recognize stereotypic patterns o f gendered behavior , ther e 
will be less need for programs based on the pure affirmative actio n model . 

Ah, but what should happen if boys dominate the day at the office—tak e 
the chairs, ask all the questions, control the conversation? I f in some office s 
boys (or girls) tend to dominate the discussion or edge girls (or boys) out of 
a hands-on experience , those behaviors shoul d b e pointed out , not a s op-
portunities for blame, but as evidential facts about gendering or as matters 
of courtesy. 

Some have suggested a Daughters' Day and a separate Sons' Day for boys. 
Corporate Americ a seem s reluctan t t o devot e it s resources t o tw o day s of 
children at work. Moreover, the separatism implie s that boys and girls can-
not learn together. Boys and girl s need to understand tha t they can engag e 
in the learning experience about employment responsibilities alongside one 
another. Th e workforc e o f th e future , presumably , will  includ e roughl y 
equal proportions of women and men, in positions of comparable respon -
sibility an d power . Separatis m a s a  teaching too l seem s a t odd s wit h th e 
premise that sex segregation in the workforce i s wrong. 

One da y at work—one da y of anything—wil l no t solv e the problem o f 
teen suicide or elevate self-esteem. This day, however it is ultimately consti-
tuted (Daughters ' Day, Sons' Day, Gender Day , Children's Day, Role Rever-
sal Day), is a symbolic beginning an d a n opportunit y t o focu s o n gender . 
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Unfortunately, the day is being seen and fought ove r as if its structure is the 
symbol of gender relations . 

The day must be accompanied by 364 others each year in which societ y 
pays attention to the silent language of gender and the ways stereotypes af -
fect th e behavio r o f children . Th e gende r message s i n ou r cultur e ar e s o 
much a part of everyday life that they become the ever-present, never-chal-
lenged backdrop : What second-grad e clas s has no t divide d int o "the boy s 
against the girls" for purposes of a game? What parent or child has not no-
ticed th e boys ' and girls ' toys i n McDonald' s Happ y Meals , the boys ' an d 
girls' toy aisles at Toys 'R Us, or the construction of gender-specific clothing , 
advertisements, room decorations , and teacher expectations ? 

Daughters' Day was an excellent beginning in a massive and hopeful cul -
tural experimen t towar d educatio n abou t genderin g an d gende r equity . It 
reflects th e proces s o f educatin g a  populace abou t appropriat e workplac e 
and home roles for girls and for boys. It requires recognition, on a national 
scale, of sociological evidence that speaks volumes about gendering. And it 
demands taking cooperative institutional responsibility—through schools , 
media, and corporations—for gender . As with any good social experiment , 
the purpose s behin d Daughters ' Da y shoul d com e unde r reexaminatio n 
and its methods should be open to change and betterment . 

Creating a  society that teaches its children to recognize gender inequit y 
will require many lessons of varied kinds fo r bot h genders . The visualiza -
tion exercises suggested by the Ms. Foundation ar e fine. But both boys and 
girls together should learn to see the boxes and to see outside them. 

Reconstructing Gender 
The socia l origin s o f se x differences ma y be underattended . Th e orches -
trated an d consisten t everyda y patterns , habits , and socia l conventions — 
morning to night, inside the family and out, in sports, books, television, the 
workplace, and even in language—relentlessly reconstruct traditiona l gen -
der role s and expectations . Gender role s and th e process of gendering ar e 
not immutabl e o r unchangeable : gende r role s i n moder n Americ a hav e 
changed markedly in the past quarter century alone. It is undisputable tha t 
gender is, in large part, taught. To the extent we are intentionally construct -
ing gender, we can change it s shape; to the exten t tha t th e construction i s 
less than conscious, the challenge is to make the constructive processes vis-
ible. 
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The Process of Differencing 

The sameness-difference mode l is perplexing, for biologists, psychologists, 
sociologists, and jurisprudential thinkers . Part of the dilemma seem s to be 
rooted in the idea of what differenc e means . One notion tha t seem s to be 
fostered b y sex differences researc h i s the idea tha t differenc e itself  can be 
immutable as opposed to culturally constructed. Differences ar e not quali-
ties that people or groups possess.46 No ultimate measure exists of similar-
ities or of differences. When we discriminate among similarities and differ-
ences, i t is always in terms o f certai n purposes , norms , and backgroun d 
habits of discrimination. We must continuall y atten d t o our purposes for 
discriminating differences . Indeed , the fact o f difference i s relatively unin -
teresting and unimportant unti l people attach some significance to the dif-
ference—and tha t is a cultural move. 

Whether gender differences ar e natural attributes or social constructs, we 
must stil l mak e cultura l choice s abou t wha t label s we attach t o what we 
identify as gender differences. So, in some contexts, gender matters because 
of the history we have constructed around it . But that is very different fro m 
saying that natural abilitie s or inclinations based on gender exis t and mat-
ter in all contexts. It is easy to lose sight of the idea that the differences we 
chose to say are meaningful i n some contexts do not have to be meaningful 
in othe r contexts . As Justice Thurgood Marshal l observed , sex-segregate d 
bathrooms may not be troublesome: "A sign that says 'men only ' looks very 
different o n a bathroom doo r than a courthouse door." 47 

Thus, to the extent tha t biologicall y roote d gende r difference s exist , of 
what significance ar e they? Even if the functional organizatio n of male and 
female brains differs for various tasks, of what social significance are the dif-
ferences? Wha t matter s mos t significantl y i s what differenc e researchers , 
theoreticians, the media, and parents make of the differences. I f people are 
willing to believe that biology is destiny—or even the more modest version 
that gende r difference s ar e rooted i n biological causes—they may feel it is 
futile t o try to upset settle d socia l arrangements . I f gender i s seen in thi s 
light, any social changes that would upse t thi s perceived natura l orde r are 
wrong. 

These question s are not intended t o suggest tha t biologica l difference s 
should b e denied o r remai n unexplored ; instead , the y recogniz e tha t i n 
some ways, it may be less productive to take a fixed position on the strands 
of influence between nature and nurture. Much more fruitful i s to inquire 
how to proceed regarding gender in the face of uncertainty about its origins. 
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How should we act, socially and legally, if we cannot determine at this junc-
ture i n histor y whether se x differences ar e more influence d b y biology o r 
culture? This same focus on genetic determinants is seen in the battles over 
whether genes may predispose people toward alcoholism or homosexuality. 
As a practical matter, one still needs to deal every day with taking a drink or 
living out gender stereotypes . 

Hazards of  Dismantling the  Gender  Line 

Gender Identity Disorder 

If w e d o awa y with gende r defaul t rule s base d o n sex , and peopl e n o 
longer have the security of sex stereotypes, how will they know what to do? 
I gave a talk on the topic of feminism fo r men a t the Central States Associ-
ation o f Law Professors annua l meeting. A man who has practiced a s both 
a psychiatrist an d a  lawyer came up to me afterward an d sai d his concern s 
were about gende r identit y disorder . "These are the people," he said , "who 
wind up on my couch." 

The traditional mode l of identity theory in psychology maintained tha t 
individuals woul d no t matur e wit h prope r gende r identit y unles s the y 
"manifested . . . sex-appropriat e traits , attitudes, and interests that psycho-
logically Validate' or 'affirm' their biological sex."48 In 1973 , when the Amer-
ican Psychiatri c Association reclassifie d homosexuality , no longer describ -
ing i t as a pathological disease , the association shifte d it s focus fro m "cur -
ing" adult s o f homosexualit y t o "preventing " childre n fro m becomin g 
homosexual. Thus, in the 1980 edition of its Diagnostic and Statistical Man-
ual (DSM-III),  th e APA created the category of "gender identit y disorder, " 
characterized by "a strong and persistent cross-gender identification" and "a 
persistent discomfor t abou t one' s assigned sex or a sense of inappropriate -
ness in the gender role of that sex."49 Numerous commentators have appro-
priately critiqued thi s pathologization o f gender nonconformity, 50 bu t th e 
question remains: if the standard trappings of gender roles become less tra-
ditionally masculine and feminine o r even less defined, wil l boys and girl s 
become confused abou t their sex or their sexuality ? 

Most modern theorist s question the conventional paradigm, principally 
by showing a distinction between gender roles and gender identity. Studies 
show that onc e people establish awarenes s o f thei r gende r identity—mal e 
or female—"variation s i n gende r rol e d o no t caus e psychologica l prob -
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lems."51 One key aspect of gender identity is gender constancy, the recogni-
tion tha t on e i s permanently a  boy or a  girl. Researchers ar e consistent i n 
their findings  tha t gende r constanc y "is remarkably independen t o f othe r 
components of gender-related behaviors Gende r constancy is unrelated 
to sex-typed toy choice, to the imitation of same gender models, to the cor-
rect attributions o f stereotypes to male and femal e figures,  to measures o f 
gender schematic processing, to attitudes toward boys and girls, and to gen-
der discriminatio n i n rewar d allocation." 52 I n short , th e consensu s i s tha t 
males and females will not have difficulties identifyin g thei r gender, nor will 
their sexua l orientatio n b e affecte d b y changes i n th e contour s o f gende r 
roles and ideals. 

The Specter of a Unisex Universe 

The suggestio n tha t w e mak e i t easie r t o cros s gende r line s int o non -
traditional domesti c an d occupationa l role s raise s fear s o f a n androgy -
nous world : qualm s abou t unise x bathroom s an d unidimensiona l hu -
mans. This provokes a  couple o f questions . Is dismantling o f gende r line s 
necessarily a  cal l fo r a n androgynou s society ? An d wh y d o peopl e fea r 
androgyny? 

To answer th e latte r questio n first,  fea r o f androgyn y ma y be , in larg e 
part, an investment in traditional roles. Some qualms about androgyny cer-
tainly shade into concerns abou t sexua l preferences. The more benign ex -
planation is that people recognize diversity as a good—even i f much of that 
diversity is culturally, rather tha n naturally , defined. Peopl e like living in a 
world with feminine and masculine cultures; they distrust melting pot con-
cepts; and they worry about watering down distinctiveness , whether racial , 
ethnic, or gender . 

The ple a fo r "diversity, " though , i s somewha t curiou s i n thi s context , 
since what is usually sought are the traditional gender differences: we want 
people to be different o n the axis of masculinity and femininity. I presented 
these ideas on a radio call-in show. One of the callers was the father o f a six-
year-old girl , who like d hi s daughter' s feminin e qualities : he r sweetness , 
cuddliness, and nurturing behavior. They sounded like terrific qualitie s fo r 
any six-year-old, male or female . 

The alternative is to retain masculin e and feminine qualities , but no t t o 
attach either to a  particular sex . We have tacitly accepted fo r s o many gen-
erations that gende r difference s ar e the ones that matter . Why not empha -
size other forms o f diversity between people: on the scales of creativity, en-

.....
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durance, linguistic abilities , recreational interests , or empatheti c qualities ? 
Rather than engage in labeling qualities feminine or masculine, what we re-
ally must confront i s the choice of qualities and skill s we as a culture value 
most. Three-quarters o f a  century ago, John Dewe y urged thi s move away 
from a  retrospective search for essences, necessaries, and givens, and a move 
forward towar d desirables. We can emphasize the human qualitie s we want 
all people to have, such as confidence, independence and interdependence , 
nurturing behavior , ris k taking , competition , cooperation , independence , 
and caring, without giving them a gender. 

Maybe competitio n ca n b e directe d towar d feminis t ends ? On e o f m y 
colleagues is an ardent feminis t an d probably also the best cook on the fac-
ulty, although he was raised in a very traditional southern home as a minis-
ter's son. I asked him how he started cooking. He laughed and said it began 
as a competition: he and hi s male college roommate ha d cook-offs , tryin g 
to best each other in the kitchen with more innovative recipes, obscure in -
gredients, and elaborat e sauces . (The 199 6 Pillsbury Bake-off winne r was , 
for th e first  tim e i n th e thirty-seven-yea r histor y o f th e competition , a 
male.) 

Some cultural gender associations already are becoming less strong over 
time. The androgyny chic of popular culture figures in the 1980 s and earl y 
1990s (Michae l Jackson , Sinea d O'Connor , Anni e Lennox , Davi d Bowie , 
Boy George, k. d. lang, Dennis Rodman, and Grac e Jones) gav e way in th e 
late 1990 s to unisex cosmetics , fragrances, clothing , and haircuts . Some of 
this seems to be more than a transitory fashion stage . It is increasingly more 
acceptable fo r me n t o wea r longe r hair , ponytails , an d bod y jewelry , fo r 
women to wear jeans or pants in the workplace. The 1980 s fad of men car -
rying purses has yielded to both sexe s wearing nylon fann y pack s to carr y 
their ID , money, and keys . Some college campuses have unisex bathroom s 
and coe d dorm floors . Many of these fashion an d lifestyl e change s are fo r 
utilitarian reasons of comfort, function, o r efficiency. Androgyny no longer 
carries the shock value it once did: we express less horror, and perhaps more 
amusement (remembe r Pat , "just Pat, " from Saturday  Night  Live 7.)y if w e 
can't figure out if someone is male or female . 

Some o f th e suggestion s ma y no t requir e challengin g th e difference s 
themselves, but reconstructin g th e significanc e w e attac h t o thos e differ -
ences. I do no t want to deny the fac t o r the possibility of differences , pro -
viding tha t everyon e ca n participat e i n th e constructio n o f thos e differ -
ences, and assumin g that those differences d o not automaticall y get trans-
lated int o bette r an d wors e i n hierarchica l terms . Bu t no t al l peopl e 
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currently participate in the construction of differences o r in saying whether 
they matter . 

Of course , w e ma y los e somethin g positive , o r a t leas t interesting , a s 
gender redefinitio n occurs . We may see increasingly fewe r generalize d se x 
differences i n clothing , hairstyles , language , o r tasks . Particularl y thos e 
who ar e secur e i n ol d tradition s ma y hav e somethin g t o lose—whic h i s 
true of all transitions. But that looks only at the debit side of the equation . 
If we move toward egalitarian gender relations, we are going to gain some-
thing that i s much more valuable than what we lose: we increase the rang e 
of choice s fo r bot h sexes . We might los e frilly pink dresses , the me n wh o 
open door s fo r women , th e mo m wh o ca n bak e te n kind s o f pie s fro m 
memory. We might replac e those losse s with expectation s tha t al l people , 
males an d females , ac t protectivel y o f thei r communities , nurtur e thei r 
families, car e fo r thei r elderl y parents , and participat e i n th e nation' s po -
litical life . 

Making Gender  Visible 

Gendering persist s becaus e i t i s relentless , pervasively reinforced , an d al -
most invisible . We are bombarded b y its images, so much s o that th e cul -
tural decisions to invest situations with gender become background noise . 
One of the ways to de-gender i s to make gender visible. In my Gender an d 
Justice course , I try to d o this through tw o exercises . The first  i s to le t th e 
students collectively teach one class session on gender and popular culture . 
The students bring i n anythin g fro m th e popular medi a tha t send s a  gen-
dered message , a message abou t th e appropriateness o r inappropriatenes s 
of particular behaviors for women or men, or positive images and icons that 
suggest a movement away from gender stereotypes . 

The students bring in toy catalogs, the Sears wish book, pink compute r 
software. They tape sitcoms, cartoon squibs, and commercials. Barbie, Poc-
ahontas, an d Jessic a Rabbi t (beggin g peopl e t o sav e Roge r an d blowin g 
kisses) hav e al l made appearances . Fashio n image s ar e popular . Women' s 
magazines. Advertisement s depictin g th e idea l woman : anorexic , coifed , 
and wearing knock-me-down-and-fuck-me pumps . The absence of men in 
caretaking roles in advertisements. Together we ponder the Diet Coke break 
commercial, during which women offic e worker s gather each day to watch 
a male construction worker strip off his shirt and down a Diet Coke. Is this 
egalitarian an d empowering—equa l opportunit y ogling—o r i s th e 



244 |  Remaking  Gender in Practice 

metamessage abou t how men an d women shoul d relat e to each other—a s 
sexually charge d subject s an d objects—damaging ? W e tal k abou t "chic k 
flicks" Madonna, Mortal Kombat , and the comic strip Cathy. 

The second exercise for Gender and Justice is a two-page paper, due any-
time durin g th e semester , abou t an y cultura l even t th e student s hav e at -
tended havin g to d o with gender . The purpose i s to mak e visible the gen -
dering in the everyday events of life. The students write about event s such 
as a domestic violence awareness rally, a panel discussion on attitudes about 
sexuality, the dearth o f women candidate s a t a political fundraise r an d th e 
differing use s of male and femal e campaig n workers . One of my students , 
Ann Tran , describe d th e genderin g i n th e ordinar y even t o f Christma s 
shopping: 

In a hopeful attempt to beat the mad dash of holiday shoppers in December, 
I embarked on my toy shopping expedition early Sunday morning. Uncon-
sciously, I headed straigh t fo r th e "Barbie" aisle to purchase the respective 
dolls that my 5 and 3 year old cousins had cited on their wish lists. As I [nav-
igated] the aisle marveling at the vast number o f permutations Matte l had 
generated off the blonde anorexic doll, I nearly fell over a young girl crying 
on the floor in the middle of the aisle. Just as I noticed her, her mother ap-
proached from the opposite end holding the hand of a little boy, and with an 
exasperated sigh took the "Barbie doing laundry" set off the shelf and put it 
into her cart. Just as she had finished doing so, she turned to find the little boy 
who, following his sister's footsteps, had grabbed a "Barbie having tea" set and 
brought it to his mother for her approval. With a horrified glare , his mother 
quickly snatched the set from him and returned it to the shelf, reprimanding 
him for requesting a "girl's toy." "We will pick you out a nice Tonka truck right 
now," she consoled him Determine d not to perpetuate a cyclical problem, 
and realizing they would have enough sexual influences later in their lives, I 
opted to get my cousins some Nerf sports equipment in lieu of the stereo-
typical girls' toys. As I brought them to the register, the cashier smiled and 
conversationally remarked, "Oh, your little boys will love these; mine do." I 
only smiled and mused on how many more generations of Barbies would be 
grocery shopping, cooking, and doing laundry. 

The visibility exercise is not just a  matter o f law school classroom gymnas -
tics. It is a way of critically seeing and continuall y inquiring abou t th e ne-
cessity and wisdom o f cultural patterns o f gender differentiatio n tha t par -
ents and teachers of the young must begin in the earliest years. This requires 
examining language , domesti c tasks , and behavio r pattern s tha t promot e 
sex segregation. Consider, on the simples t level , some of the products tha t 

.....
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construct ou r lives : other than pric e and nomina l gender , is there a  differ -
ence between "Lady Speed Stick " and men' s "Speed Stick " deodorant? Ar e 
the "extr a moisturizers " i n Barbaso l Pur e Sil k shavin g crea m fo r wome n 
worth th e 34 2 percent pric e differentia l ove r the men' s version?53 Do per -
sonal care items necessarily have a gender? 

Beyond clothes , books, an d toys , pay attentio n t o th e continua l bom -
bardment of gender-coded images amid all the paraphernalia of childhood. 
Susan Hoy Crawford, in Beyond Dolls and Guns:  101 Ways to Help Children 
Avoid Gender  Bias, offers suggestion s o n way s to recognize sexis m i n chil -
dren's lives , such a s "the racis m test " (substitutin g rac e fo r se x in a  situa -
tion—parents migh t overloo k a  littl e boy' s commen t " I hat e girls, " bu t 
would respon d i f a racial term were used) o r "the workplace test " (a class-
room shee t of telephones an d addresse s with boys and girl s listed in sepa -
rate columns migh t no t caus e a  stir a t home, but woul d i f i t were hande d 
out in an employment setting) . 

It i s normal huma n behavio r t o latc h ont o colloquia l expressions . Bu t 
some expressions carry a huge amount o f cultural baggage. Gender stereo -
types an d rol e expectation s compres s int o littl e verba l package s suc h a s 
"He's al l boy! " o r "Boy s wil l b e boys " o r "Isn' t sh e sweet " (o r "cute " o r 
"pretty"). They assume that gende r i s the primary identifier . The y also as-
sume that certain characteristics of a gender are a given. The challenge is to 
replace thos e naturalisti c an d gendere d linguisti c marker s wit h word s re -
flecting mor e desirabl e characte r traits—suc h a s cooperative, critical , an d 
socially contributory—that w e want all children to have. 

Even those of us who approach gender with the best of egalitarian inten -
tions can unthinkingl y reinforc e traditiona l expectation s an d roles . I offe r 
as just one anecdotal example a conversation I  had with my husband whe n 
our secon d chil d wa s just unde r a  year old . Seve n year s before , Ti m ha d 
taken a  year off fro m practicin g law and staye d home a s the primary care-
giver for the first year with our son, Aaron. Under our familial version of an 
equal time arrangement, I  took primary responsibility for the second chil d 
during infancy. Our daughter, Dylan, came to work with me for the first six 
months o f her life . One evenin g when Dyla n wa s a  few month s ol d I  was 
heading to bed early and asked  Tim i f he would d o the final diaper chang e 
of the night. "She'll probably need you to put on socks and a sweater; it may 
get cold tonight," I said. "Will do," Tim said. "Oh, and don't forget to put the 
crib sid e up, " I said o n th e wa y out o f th e room . (H e had , afte r all , left i t 
down once.) "Shall I also take the scorpions out of her crib?" Tim asked po-
litely. 
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As I apologized fo r m y rudeness i n givin g orders to someon e who ha d 
more primary baby-care experience than I did, I realized I had begun to feel 
proprietary about our second child. Since I was Dylan's primary caregiver, I 
thought I  knew what was best fo r he r and presume d incompetenc e i n he r 
father. Th e inciden t mad e m e wonde r whethe r othe r mother s migh t als o 
unwittingly encourage "learned helplessness " on th e part o f father s b y as-
suming the existence of a single correct parenting style. 

The gender separatism that begins so early in life follows us , and we be-
come reluctan t t o tes t i t later on . While a  group, such a s an associatio n o f 
women lawyers , may begin a s a single-sex association , the group' s experi -
ences could be enriched an d th e message spread mor e widely with th e in -
clusion o f sympatheti c males . Pu t th e grou p t o a  mirror : wha t i f mal e 
lawyers created a men lawyers' association? Female attorneys would be in an 
uproar abou t th e ol d boy s networ k affirmativel y excludin g wome n fro m 
participation in a professional organization . 

The situation is different, some might argue, since men have not suffere d 
the professional exclusio n tha t women have . This is true, but i t i s a purely 
retrospective justificatio n fo r th e group' s existence . Th e grou p need s t o 
think about what it wants for the present, which, as Alfred North Whitehead 
observed, is the home of both the past and the future. I f the reason for th e 
group's existenc e i s solely to comba t th e history o f discriminatio n agains t 
women, and the organization insists on exclusion based on sex, it is a group 
that will linger in the past and no t move toward the future. Sinc e the inte-
gration of male and female lawyers, in an ideal world of legal practice with-
out gender bias, should be among the objectives o f the group, the wome n 
lawyers' association should move in that direction . 

So should the law dismantle sororities , fraternities, th e Gir l Scouts, and 
the Bo y Scouts? Firs t Amendment associationa l la w follows Firs t Amend -
ment expression law: combat bad speech with more speech; contest single-
sex private organizations through competin g groups . If mixed-sex group -
ings are successful, they will win in the marketplace of ideas. Yet we can't get 
there fro m her e i f th e predominan t single-se x group s continu e t o b e al -
lowed legally to exclude members of the opposite sex. 

At this point, parents determine the appropriate social arrangements fo r 
their children . They shoul d b e askin g what i t i s that Bo y Scouts an d Gir l 
Scouts do. Are their purposes related to gender? Is exclusion of the opposite 
sex necessary for a  Girl Scout's proficiency badge in geology or video pro -
duction o r an Interes t Projec t patc h i n canoeing o r globa l understanding ? 
Does a child have to be a boy to be "Trustworthy, Loyal , Helpful, Friendly , 
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Courteous, Kind, Obedient, Cheerful, Thrifty, Brave, Clean, and Reverent"? 
Don't we want our girls to also "Be Prepared!" and "Do a Good Turn Daily"? 
Is the "supportive all-gir l environment " promise d b y the though t bubbl e 
propaganda o n th e back o f th e Gir l Scou t cooki e box (168  million boxe s 
sold nationwide in 1996 ) worth the trade-off i n gender exclusivity? 

Must boys and girls be forced together in groups for all purposes to avoid 
the effects of sex segregation? What about sports—won't this again put girls 
at a competitive disadvantage when they cannot compete against the boys? 
Boys and girl s do not nee d to be together a t al l times for al l purposes. Sex 
segregation may be sensible for some purposes. But we need to carefully re-
consider the need for segregation , rather than readily slipping into it . 

How many elementary school s have adopted explici t antisexis t policie s 
designed to focus attention o n gendering in early childhood? Such policies 
could be crafted to discourage "boys' tables and "girls' tables" or boys against 
girls in games . They coul d als o commi t t o explorin g th e attention-givin g 
behavior of teachers. Are teachers aware of gender research? Are they trying 
to encourage participation o f girls? Are they trying not to respond t o boys 
with extr a attention , o r wit h extr a negativ e attention ? Wha t happen s i f 
teachers d o no t respon d t o disruptiv e elements ? T o the exten t thos e ele -
ments are gendered, will girls be crowded out if attention is not given to dis-
ruptive behavior? We need to start asking questions, rather than acceptin g 
the way things are as the way they ought to be. 

Almost everything has little immediate effect . Bu t the fact that one man 
makes a decision to cook dinner a couple of nights a week may make a cou-
ple of children think differently abou t the gender of people in the kitchen. 
Even i f a  coupl e generall y divide s chore s alon g gende r lines , i f a  mothe r 
mows a  lawn onc e in a  while an d a  father fold s laundr y sometimes , these 
simple acts send the message that the gender line is navigable. If we change 
some of the realities now, we change thinking over two or three or four gen-
erations. 

Gender rol e stereotype s har m bot h me n an d women , an d stereotypin g 
harms t o on e gende r als o rigidif y rol e expectation s o f th e othe r gender . 
Feminist theory needs to explore more fully how legal doctrines construc t 
masculinity, and feminists mus t reach out to men as compatriots. 

We may wonder, even i f feminis t lega l theory turns it s attention t o th e 
situation of men, what good it will do if the fundamental powe r structure s 
in society—peers, families, churches, the media, and the more or less silent 
acculturation processes—have such force in shaping gender. Formidable in-
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stitutions take strong positions that gender equality should not exist.54 Per-
haps th e gendere d assumption s an d practice s amon g well-intentioned , 
equality-seeking individuals are also intractable: "Daily social practices that 
reinforce existin g arrangement s stan d i n th e way of effort s t o expos e un -
stated assumption s abou t th e powe r behin d attribution s o f difference." 55 

The powe r o f unconsciou s racia l stereotypin g ma y excee d tha t o f inten -
tional, invidious discrimination.56 Similarly , deleterious gender stereotype s 
of both women and men are subtly perpetuated. This gendered content be-
comes locked into assumptions, and the assumptions transform int o rules. 
Gender equit y will necessitate massive changes in socia l and psychologica l 
development, shift s i n th e divisio n o f labo r bot h insid e an d outsid e th e 
home, and transformations i n parenting roles. One of many places to begin 
is legal ideology. 

Laws and lega l doctrines contain ideologica l messages . What court s say 
and d o matters , sinc e lega l languag e shape s an d reinforce s socia l mean -
ings.57 Court s an d commentator s mus t criticall y examin e th e socia l an d 
legal constructs tha t kee p both gender s in thei r prescribe d roles . Unless i t 
becomes acceptable for me n t o fee l hurt , for me n t o leave roles that foste r 
aggression, fo r me n t o complai n abou t th e effect s o f gende r rol e stereo -
types, and for men to participate more fully in realms traditionally occupied 
by women, feminism ha s little chance of moving forward o r expanding it s 
audience. Feminist legal theorists need to explore constructs of masculinity 
toward th e en d o f promotin g practice s an d politic s o f masculinit y tha t 
comport with feminist objectives . 

We are in a period of large-scale institutional change—nations forming , 
collapsing, and definin g themselves ; the en d o f th e Columbia n er a o f ex -
pansionism; the rise of postmodernism; th e shaking up o f societies and o f 
psyches. These currents mean that fissures exist in large power blocs, as well 
as in individual attitudes, postures, and inclinations, especially among mid-
dle class and professional groups . The time is ripe for theory to change and 
for socia l practices to alter. The regnant institutions will not impel change . 
Early childhoo d shapings , pervasiv e socialization , an d later , mor e con -
sciously "chosen " lega l an d politica l ideologie s wil l inevitabl y meet . W e 
must wor k o n ourselve s t o mov e from  absorbe d customs , no w ou r ow n 
predilections and habits, to more critically selected aims and means. Theory 
can hel p reshap e deepl y embedde d socia l practices , but first  theor y mus t 
evolve. As the history of feminist though t attests , the very asking of differ -
ent questions often herald s that change . 
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