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Introduction

Two phenomena have shaped American criminal law for the
past thirty years: the war on crime and the victims’ rights movement.
These two political programs are related. The war on crime has been
waged on behalf of victims against offenders; to pursue criminals has
meant to pursue victims’ rights. To be pro-victim was to be anticrime,
and vice versa.

The very first “victims’ bill of rights,” inserted into the California con-
stitution by popular referendum in 1982, made explicit the connection
between victims’ rights and the war on crime. Victims’ rights, so the pre-
amble, encompassed the “expectation that persons who commit felonious
acts causing injury to innocent victims will be appropriately detained in
custody, tried by the courts, and sufficiently punished so that the public
safety is protected and encouraged as a goal of highest importance.”!

The California victims’ bill of rights then went on to list three rights: a
“right to restitution,” a “right to safe schools,” and a “right to truth-in-ev-
idence.” It also announced that “[p]ublic safety shall be the primary con-
sideration” in bail hearings. Finally, it declared that prior felony convic-
tions “shall subsequently be used without limitation for purposes of im-
peachment or enhancement of sentence in any criminal proceeding.” The
right to restitution is self-explanatory, and the right to safe schools purely
declamatory (“All students and staff of public primary, elementary, ju-
nior high and senior high schools have the inalienable right to attend
campuses which are safe, secure and peaceful.”). The right to truth in evi-
dence was meant to force the introduction of relevant but otherwise in-
admissible incriminating evidence and thereby to close a legal loophole
through which too many guilty offenders had escaped their just punish-
ment. Other parts of the referendum included a then-draconian manda-
tory habitual criminal statute intended to maximally incapacitate repeat
offenders and a prohibition against plea bargaining intended to prevent
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prosecutors from giving felons a break in punishment in exchange for
saving them the trouble of having to prove guilt at trial.?

The first victims’ right, in other words, was the right not to be a victim
in the first place. The second was the right to see the state bring the wrath
of the criminal law down upon whoever violated the first. The war on
crime systematically and successfully vindicated these rights through a
prolonged campaign of mass incapacitation, which after three decades
left more than two million Americans in prison or jail and another four
million under noncarceral penal control.

This association with the war on crime has given victims’ rights a bad
name in some circles, and an excellent one in others. The condemnation
of the victims’ rights movement among academic commentators is al-
most universal.® At the same time, its anticrime connection has gained
the victims’ rights movement almost universal approval among American
politicians. These two diametrically opposed camps agree on one point,
and one point only: that anticrime and pro-victim stands are two sides of
the same coin.

And they are both right, of course. As a matter of political reality, the
victims’ rights movement is but one plank, though surely an important
one, in the platform of the war on crime. So closely linked are the war on
crime and victims’ rights in fact that any effort to disentangle the two
may appear hopeless. After the recent history of American criminal law,
what could be more pointless than trying to find a notion of victims’
rights apart from a war on offenders’ rights?

Yet that’s precisely what this book sets out to do: to salvage the project
of vindicating victims’ rights for its own sake, rather than as a weapon in
the war against criminals. What’s more, [ believe that it’s not only possible
to excavate a legitimate core of the victims’ rights movement from under-
neath the layers of bellicose rhetoric. It’s also necessary if we want to build
a system of American criminal law for the time after the hateful frenzy of
the war on crime has died down, and die down it will.

The victims’ rights movement has a legitimate core that, once properly
excavated, can point the way to the much needed revision of the funda-
mental principles of American criminal law. Placed in a broader histori-
cal context, the war on crime is but the latest and the most systematic
manifestation of a mode of governance that views criminal law as the
protection of the state by the state. In this type of criminal law as criminal
administration, the individual person has no room, except as the facilita-
tor of state control (the “victim”) or its object (the “offender”).
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American lawmakers and commentators took this statist, apersonal
model from England, where the sovereign had long been recognized as
the ultimate victim of any criminal act, which was cast as a direct per-
sonal affront on the dignity of the king. After bumbling beginnings,
American criminal law was transformed into an ever more sophisticated
system for the control of antisocial activity, or, in the words of Califor-
nia’s victims’ bill of rights, of anyone or anything that threatened a “seri-
ous disruption of people’s lives.” By the early decades of the twentieth
century, punishment became rehabilitative or incapacitative treatment
and criminal law a branch of public health policy. Eventually, rehabilita-
tive treatment gave way to incapacitative treatment. This was the time of
the war on crime.

The war on crime has sought the extermination of criminal deviance
in all its myriad forms and manifestations. In pursuit of its ambitious in-
capacitative mission, the crime war dramatically expanded and refined
the state’s web of criminal norms and, at the same time, made the conse-
quences of their violation more severe. That way, more potential sources
of “serious disruption” could be extinguished more completely.

The victims’ rights movement provided a convenient cover for this
mass incapacitation campaign. The state transformed its constituents
into a community of potential victims who identified with the sympa-
thetic sufferers of criminal violence. That community of potential and
actual victims, “us,” was pitted against the lot of potential and actual of-
fenders, “them.” This struggle between victims and offenders, between
good and evil, had a familiar ring to it: it reflected and barely concealed
long-standing socioeconomic divisions within American society. Minori-
ties, once again, found themselves on the outside looking in, corralled be-
hind the ever more impenetrable walls of warehouse prisons that sprang
up all over the country.

But, to be politically effective, the victims’ rights movement had to
hold up an image of the victim with which people could identify. The vic-
tims of the victims’ rights movement had to matter, and they had to be
victims of crimes that mattered. They could not be apersonal institutions
or “social interests” or “the state,” they could not be victims of trivial
crimes, and they most certainly could not be victims of victimless crimes.

In other words, in order to cover the state’s expansion of its system of
criminal administration, the victims’ rights movement had to operate
with a very narrow concept of criminal law. In order to shield the state’s
apersonal system of hazard management through ever vaguer, wider, and
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harsher incapacitative directives from public scrutiny, the victims’ rights
movement had to portray the criminal law as the state’s response to seri-
ous interpersonal crime.

And this is the legitimate core of the victims’ rights movement: its im-
plicit understanding of criminal law as limited to the most egregious
forms of violence that one person can inflict on another. The second part
of this book is an extended attempt, first, to make this conception of
criminal law explicit and, second, to expand it into a broader account of
what crime is and how the state is to employ law, including criminal law,
to deal with it.

By defining crime as interpersonal violence, the victims’ rights move-
ment has hit upon a view of criminal law that is far more consistent with
the American commitment to the protection of the rights of persons than
is the state-centered, preconstitutional approach to criminal law im-
ported from England. More specifically, it has put the person back where
it belongs in the criminal law of a democratic republic dedicated to the
equal worth of persons, rather than the protection of superior sovereign
power: at the center.

For too long, American criminal law has been run by the state in the
name of ill-defined “public interests” or even “public safety.” For too long,
American criminal law has been regarded as a matter of administration,
rather than law, of regulation, rather than right. Crime is not a public
health issue but a traumatic experience shared by two persons, the of-
fender and the victim. The state has an important role to play in respond-
ing to this often catastrophic event, but it has no role in the event itself.
The state is not the victim in criminal law; the person is. By transferring
her right of punishment to the state, the victim does not transfer her vic-
timhood.

In addition to reminding us of the personal foundation of criminal
law, the victims’ rights movement also highlighted two central, and re-
lated, features of the phenomenology of crime that any system of crimi-
nal law ignores at its peril. First, the victims’ rights movement demon-
strated the crucial role of identification in criminal law. The political
power of the victims’ rights movement stemmed from the public’s identi-
fication with the victims of violent crime as new cultural icons. Narra-
tives of the suffering of actual victims allowed the mass of potential vic-
tims to experience that suffering as their own, through identification.
Having vicariously experienced the pain of crime, the public then could
vicariously experience the victim’s cry for revenge. Thus consolidated
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into a community of vengeful victims, the public turned to the state for
the manifestation of its communal hatred.

No legitimate system of law can be built on this communal reflex trig-
gered by identification. Yet identification as a process of judgment does
have an important role to play in a new law of crime that gives persons
their due. The victims’ rights movement was right to insist that we iden-
tify with victims of crime. Without that identification, the state loses its
connection to the suffering of persons and criminal law becomes a means
of state self-protection. But that insight must be expanded to encompass
not only victims but other persons, as well, including offenders. Rather
than substitute identification with victims for identification with offend-
ers, as the victims’ rights movement urged, we must recognize that the
only legitimate point of identification in a system of law is not the victim,
or the offender, or the fellow New Yorker, or the fellow Caucasian, or the
fellow male, or the fellow thirty-something, but the person. And that’s
what all the participants in the criminal process are, be they victims,
judges, jurors, or even offenders.

So identification is crucial, but only if it’s interpersonal identification.
As crime, so its judgment in the eyes of the law is a matter between per-
sons.

Second, the victims’ rights movement illustrated the enormous power
of emotional responses to victimization. The identification with victims
of serious interpersonal crime induces a profound feeling of empathy for
the victim, as well as, and this is the difference between flood victims and
murder victims, a strong desire to lash out against the person responsible
for the victim’s suffering, the offender. Through identification with the
victim, the offender’s attack on the victim is experienced as an attack on
oneself and triggers a communal reflex of self-defense.

A stable system of criminal law must acknowledge and address these
punitive emotions. Rather than exploit them for political gain—where
political is understood in the sense of a struggle between friend and
foe*—they must be integrated into a rational legal response to the cata-
strophe of crime. Empathy for crime victims is crucial if the transfer of
the right to punishment from victim to state is not to result in commu-
nal apathy and the immunization of criminal behavior. Yet the desire to
punish the offender may easily develop into a desire to eliminate him, to
treat him as an alien threat, rather than to punish him as a person. With-
out that respect for his person, however, whatever action the state might
take against the offender will be illegitimate, no matter how gratifying
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that action might be to the community of victims, potential and actual,
or even to the state whose dignity the offender has dared to challenge by
violating its criminal norms. This is the fundamental, and revolutionary,
insight that separates American law from its English origins. It may limit
the power to punish, but it also provides it with a legitimacy that it never
had before.

But to reveal these important contributions that the victims’ rights
movement can make to a new law of crime, we first must extricate vic-
tims’ rights from their political context, the war on crime. This, in turn,
requires a better understanding of the inner workings of the war on
crime than we have at this point. A close analysis of the war on crime in
action reveals that, all victims rhetoric aside, the war on crime is fought
primarily with victimless crimes.

As we see in the first part of this book, the war on crime employs a
panoply of possession offenses to do much of its incapacitative dirty
work. Possession offenses are ideal tools of mass incapacitation because
they are easy to detect and easy to prove and have tremendous incapacita-
tive potential, either in conjunction with other offenses or standing alone,
all the way up to life imprisonment without the possibility of parole.

In the smooth day-to-day operation of the crime war, victims are sim-
ply a hindrance. The efficient identification and disposal of dangerous el-
ements has no room for victims’ rights. Possession offenses are detected
by state officials (police), proved and adjudicated by state officials (prose-
cutors and judges), and punished by state officials (wardens), without
any involvement of “lay” persons, be it as victim, witness, or juror.

This hazard control system involves no persons of any kind, not as of-
fenders, not as victims. It’s a matter of the state identifying and eliminat-
ing, or at least containing, hazards that happen to be human beings. In
principle, there’s no distinction between a criminal and a piece of haz-
ardous waste, a vicious dog, or even an oncoming hurricane. In the face
of these ever present dangers, the state must act quickly and decisively.
Individual victims are only in the way.

Still, the state’s war on crime needs victims. It’s the very real suffering
of personal victims of violent crime that justifies the state’s usurpation of
ever greater powers of investigation and control. The detection and proof
of possession must be simplified because the state can’t afford to leave
dangerous people who possess dangerous objects—such as drugs or
guns—on the street, since they are bound to use these objects to murder,
maim, and rape innocent victims. For the same reason, once these dan-
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gerous possessors have been found, through a collaborative policing ef-
fort by officers from local, state, and national police agencies using un-
dercover agents, informers, wiretaps, video cameras, trackers, and various
and sundry detection devices (to measure heat, radiation, and even “fluc-
tuations in the earth’s magnetic field”)’, they must be neutralized for as
long as possible, preferably permanently. Hence the urgent need for in-
creased punishment.

And it’s the drama of violent interpersonal crime that attracts the at-
tention of the public, played out in elaborate trials complete with wit-
nesses and jurors. Under the cover of this process, as grandiose as it is
atypical, the war on crime goes about its incapacitative business with the
help of an expedited disposal mechanism, plea bargaining, that involves
neither trial nor murder nor any victim other than the state itself.

But not only the image of real-life victims seeking justice in our coun-
try’s courtrooms plays an important role in the war on crime. So do the
victims themselves. Understanding the power of interpersonal identifica-
tion, politicians surround themselves with victims of violent crime, or
their surviving relatives, when the time has come to re-pledge their com-
mitment to the war on crime.

The instrumental political significance of victims in the dogged pur-
suit of their rights becomes clear when one searches for the voices of vic-
tims who hesitate to join the communal anticrime chorus. An anticrime
politician (and who isn’t nowadays?) has no more use for a victim who
doesn’t call for more draconian punishments of offenders generally
speaking than a death penalty prosecutor has for the mother of a murder
victim uninterested in venting her hatred for a specific offender in a cap-
ital sentencing hearing.°

The time has come to free victims’ rights from their use as a tool for
the achievement, maintenance, and expansion of state power. The time
has come to turn the pursuit of victims’ rights from a weapon in the war
on crime into a cause worth pursuing for its own sake.

To imagine a notion of victims’ rights without a war on crime, a pro-
victim agenda disconnected from an anticrime crusade, it’s helpful to go
back to the days before the crime war. Victims of crime first received seri-
ous attention in the mid-1960s, with the establishment of victim com-
pensation programs, beginning in California in 1965. By 1970, when the
war on crime was still very much in its infancy, New York, Hawaii, Massa-
chusetts, Maryland, and the Virgin Islands had followed suit. Today, com-
pensation programs can be found in every state of the Union.”
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The idea, and the practice, of victim compensation is an idea of the
American welfare state. It has nothing to do with the suppression of
crime or the incapacitation of criminals. Crime victims deserved com-
pensation for their own sake. State intervention on behalf of crime vic-
tims took the form of distributing palpable and direct financial benefits
to crime victims, rather than of symbolic pronouncements of victims’
rights or the infliction of palpable and direct punitive pain on offenders.
Victim compensation addressed victims first, and offenders not at all.

Victim compensation provides a fresh perspective on the question of
crime victims’ rights not only because it takes us back to a time when vin-
dicating victims’ rights didn’t mean waging war on crime. It also places
U.S. law into a larger international context and thereby may help stem the
recent trend toward an American punitive exceptionalism. New Zealand
set up the first compensation fund in 1963, followed by Britain a year
later, and then by several Australian states and Canadian provinces. Civil
law countries, like Germany, began compensating victims of crime at
around the same time.®

The close nexus between the fight for victims and the fight against
criminals exists in none of these countries. Except in the United States,
the call for greater recognition of victims’ interests instead has been asso-
ciated with constraints on the state’s power to punish, rather than with an
all-out war on crime by any means necessary. For instance, one of the
central demands of victims’ rights advocates in other countries is that
victims should have the option of receiving restitution from the offender
on the basis of victim-offender meetings, in lieu of state-imposed and -
inflicted punishment.’

Despite the existence of victim compensation programs throughout
the United States, victim compensation has played no role in what has
come to be known as the victims’ rights movement. That movement in-
stead has fought for victims’ rights indirectly by assisting the crime war
effort. By the time of California’s victims’ bill of rights, California crime
victims had been receiving compensation from the state for more than
fifteen years. The victims’ rights movement wanted more than compensa-
tion. It wanted to express the victims’ hatred for the offender in anticrime
measures and thereby to use the state’s power to punish the offender,
rather than to assist the victim. The indirect benefit to the victim came in
the form of an emotional release with questionable therapeutic effects,
rather than as financial support. Direct victim support smacked of the
welfare state and was therefore incompatible with the conservative tenets
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held by crime warriors, who nonetheless wholeheartedly supported the
dramatic expansion of the state’s punitive power during the war on
crime.

Victim compensation law deserves more attention than it has gotten
during the victims’ rights era. Using the victims’ rights movement’s no-
tion of crime as one person’s violent assault upon another as our point of
departure, we find in the law of compensation a rich analysis of the legal
significance of crime for the victim. The tools for this analysis have been
developed over thirty years of legislative activity and judicial interpreta-
tion, which add up to a complex body of victim jurisprudence, a veritable
law of victimhood.

Our tour of the law of victimhood reveals it as the mirror image of the
law of offenderhood, better known as substantive criminal law. Compen-
sation law and punishment law provide a legal analysis of crime from the
perspectives of the two persons who constitute it: the victim and the of-
fender. One seeks to determine the compensability of a “claimant,” the
other the punishability of a “defendant.” Along the way, they struggle
with identical issues from diametrically opposed, yet complementary,
viewpoints, beginning with the question of jurisdiction and ending with
that of responsibility, that is, of (victim) innocence or (offender) guilt.

It turns out that the notion of victimhood that underlies the victims’
rights movement also animates the law of victim compensation. A crime
victim for purposes of crime victim compensation is not the state but a
person, and more particularly a person who has suffered violence at the
hands of another. Other victims may deserve to be made whole in other
ways, but they are not entitled to state compensation as victims of crime.

Reflecting this narrow vision of crime from the victim’s standpoint
back onto the law of offenderhood allows us to peel off the superfluous
layers of doctrine that have obscured the core of criminal law: violent in-
terpersonal crime as the ultimate violation of one person’s autonomy by
another. By focusing on the experience of victimization captured in the
rhetoric of the victims’ rights movement and in the law of victim com-
pensation, we are led to reassess much of the law of punishment, includ-
ing the imposition of criminal liability for victimless crimes, noninten-
tional offenses, and attempts and upon nonpersonal entities (e.g., corpo-
rations).

Taking victims seriously, as persons and on their own account, thus
may result in less, rather than more, punishment for the offender.!® That
victims may mitigate the offender’s criminal liability is nothing new but
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is easily forgotten at a time when the victims cause is enlisted in the war
on crime. Victims who attack or provoke the offender, give their consent
to the offender’s conduct, negligently or intentionally aggravate the harm
inflicted by the offender, or assume the risk of suffering criminal harm
have long prevented, or at least lessened, the offender’s criminal liability.

In the end, compensation and punishment, the law of victimhood and
the law of offenderhood, emerge as complementary responses by the state
through law to the fact of crime. In any given case of crime, the crucial
question is which, if any, of these responses is appropriate. Sometimes
compensation may be sufficient; other times, punishment may be neces-
sary, as well. And, often, no state response of any kind is called for, be-
cause the persons who constitute the crime are perfectly capable of deal-
ing with its effects on their own, as persons possessed with the power of
self-determination who require the state’s assistance only in extraordi-
nary cases where that very power has been compromised or destroyed al-
together.



PART 1

The War on Victimless Crime






Waging the War on Crime

The essential paradox of the war on crime is that it has every-
thing and nothing to do with victims and their rights. On its face, the war
on crime has been fought on behalf of victims’ rights, including their
most important right, the right not to become crime victims in the first
place. Under the surface, however, the war on crime has been a war on
victimless crime, fought by the state for the state, rather than for personal
victims. The first part of this book is devoted to exposing the inner work-
ings of the war on victimless crime, which reduces its professed benefi-
ciaries, victims, to instrumental significance at best and transforms them
into enemies at worst.

The second part of this book is about the other, more visible, prong of
the paradox, the war on crime as the protector of victims’ rights. Part II
takes the war on crime, and its victims’ rights movement, at face value,
amplifying its legitimate core of crime as a traumatic interpersonal event
into a law of victimhood.

Part I, by contrast, has little occasion to mention victims or their
rights. And that’s exactly the point: victims have no part to play in the ac-
tual operation of the crime war, other than as cover or as nuisance. That’s
why the nexus between victims’ rights and the war on crime is so per-
verse, and why the vindication of victims’ rights will remain an illusion as
long as it persists.

For some thirty years, American criminal law has waged a war on
crime. From Robert Kennedy’s war on organized crime' and Lyndon
Johnson’s war on poverty, crime, and disorder? to Richard Nixon’s war of
“the peace forces” against “the criminal forces,” “the enemy within,”* the
war on crime evolved into an extended comprehensive police action to
exterminate crime by incapacitating criminals.* As wars go, the crime war
has been unusual, and unusually successful, in that its casualties have also
been its success stories; it has managed to incapacitate millions, most
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through imprisonment, some through death, most temporarily, some
permanently. In 1970, the American prison and jail population stood at
around three hundred thousand. Today, it tops two million, with another
four million or so under various forms of noncarceral control, including
parole and probation, for a total of more than six million people, or 3
percent of American adults, under state penal control.’

The war on crime has been fought on many fronts, and with many
weapons. Most dramatically, it has brought us the resurgence of capital
punishment as a measure for the permanent incapacitation of violent
predators. Less dramatically, but more pervasively, ever harsher laws
combating the plague of violent recidivism have pursued a similar inca-
pacitative strategy.®

As a war on violent criminals, the crime war has attracted a great deal
of attention. Over decades, the media have eagerly recorded its cam-
paigns and initiatives, kicked off with great fanfare by generations of state
officials (and would-be state officials) eager to incorporate the tough-on-
crime plank into their political platforms. The crime war’s failures have
made for particularly and persistently good news, as criminal violence
has continued even in the face of an all-out campaign to eradicate it.
These failures have led to calls not for the abandonment of the campaign
but for its expansion and more rigorous prosecution.

To understand the war on crime, however, one must go beneath the
sensational and well-covered surface of crimes of violence suffered by in-
nocent victims at the hands of murderers, rapists, robbers, kidnappers,
and other assorted miscreants. There, in the murky depths of criminal
law in action, one finds the everyday business of the war on crime: the
quiet and efficient disposal of millions of dangerous undesirables for of-
fenses with no human victim whatsoever. To analyze this disposal regime
is the main goal of this part.

The war on crime, though ostensibly waged on behalf of crime vic-
tims, has been first and foremost a war on victimless crime. The paradig-
matic crime of the war on crime is not murder but possession; its sanc-
tion not punishment but forfeiture; its process not the jury trial but plea
bargaining; its mode of disposition not conviction but commitment; and
its typical sentencing factor not victim impact, but offender dangerous-
ness as “evinced” by a criminal record. Our prisons and jails (which we
persist in calling “correctional” institutions) are filled not with two mil-
lion murderers, nor are the additional four million probationers and
parolees superpredators. No, our comprehensive effort to control the
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dangerous by any means necessary reaches “possessors” along with “dis-
tributors,” “manufacturers,” “importers,” and other transgressors caught
in an ever wider and ever finer web of state norms designed for one pur-
pose: to police human threats.

Policing human threats is different from punishing persons. A police
regime doesn’t punish.” It seeks to eliminate threats if possible and to
minimize them if necessary. Instead of punishing, a police regime dis-
poses. It resembles environmental regulations of hazardous waste more
than it does the criminal law of punishment.

In a sense, the current regime of penal police marks the end of crimi-
nal law as we know it. It’s no more about crimes than it is about law, as
these concepts have come to be understood. Crimes, as serious violations
of another’s rights, are of incidental significance to a system of threat
control. By the time a crime has been committed, the system of threat
identification and elimination has failed. Law, as a state-run system of in-
terpersonal conflict resolution, is likewise irrelevant. Persons matter nei-
ther as the source nor as the target of threats. Penal police is a matter be-
tween the state and threats.®

A penal police regime may look like traditional criminal law. But this
appearance is deceiving. A crime consists no longer in the infliction of
harm but in the threat of harm. Harm itself turns out to be the threat of
harm. So to punish crime means to eliminate—or at least to minimize—
the threat of the threat of harm.

The effort to disguise itself as bread-and-butter criminal law is an im-
portant component of a modern police regime.” The camouflage is cru-
cial to its success because nonnegligible public resistance would interfere
with the state’s effort to eliminate as many threats as efficiently and as
permanently as possible. It’s therefore in the interest of a police regime
both to retain traces of traditional criminal law and to infiltrate tradi-
tional criminal law by manipulating its established doctrines, rather than
to do away with it altogether.

To illustrate the inner workings of the war on crime, I carefully analyze
the theory and practice of possession offenses, the new paradigm of crimi-
nal law as threat police. Possession offenses have not attracted much atten-
tion.!? Yet they are everywhere in modern American criminal law, on the
books and in action. They fill our statute books, our arrest statistics, and,
eventually, our prisons. By last count, New York law recognized no fewer
than 153 possession offenses; one in every five prison or jail sentences
handed out by New York courts in 1998 was imposed for a possession
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offense.!! That same year, possession offenses accounted for more than
one hundred thousand arrests in New York State, while drug possession
offenses alone resulted in over 1.2 million arrests nationwide.!?

The dominant role of possession offenses in the war on crime is also
reflected in the criminal jurisprudence of the U.S. Supreme Court. They
are the common thread that connects the Court’s sprawling and discom-
bobulated criminal procedure jurisprudence of the past thirty years. As
we will see, virtually every major search and seizure case before the
Court, from 1968’s Terry v. Ohio'® (which relaxed Fourth Amendment re-
quirements for so-called Terry stops and frisks) to Illinois v. Wardlow'
(which further relaxed Terry’s already relaxed requirements in “high
crime areas”).

Possession offenses also figure prominently in scores of Supreme
Court opinions on substantive criminal law. What do the defendants in
the following Supreme Court cases have in common: Pinkerton v. United
States (which gave the infamous Pinkerton conspiracy rule its name),'
United States v. Bass (the Court’s leading lenity case),'® Stone v. Powell
(one of the Court’s key habeas corpus cases),!” McMillan v. Pennsylvania
(the case that laid the foundation for one of the key doctrinal strategies of
the war on crime, the shifting of proof elements from the guilt phase to
the sentencing hearing and therefore from the jury to the judge),'®
Harmelin v. Michigan (one of the Court’s leading cases on the principle of
proportionate punishment),'”” and Lopez v. United States (the Court’s
unanticipated 1995 attack on federal commerce clause jurisdiction)??
They were all convicted of possession offenses. And, last but not least,
there’s Apprendi v. New Jersey, 2000’s big hate-crimes case. Charles Ap-
prendi had fired several rifle shots into the home of a black family that
lived in his otherwise all-white neighborhood. What was Apprendi sen-
tenced for, after a guilty plea? Three counts of possession.?!

So broad is the reach of possession offenses, and so easy are they to de-
tect and then to prove, that possession has replaced vagrancy as the sweep
offense of choice. Unlike vagrancy, however, possession offenses promise
more than a slap on the wrist.?? Backed by a wide range of penalties, they
can remove undesirables for extended periods of time, even for life. Also
unlike vagrancy, possession offenses so far have been insulated against
constitutional attack, even though they too break virtually every law in
the book of cherished criminal law principles.

To better understand the workings of policing through possession and
of the crime war in general, part I of this book develops a kind of phe-
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nomenology of possession. We come to appreciate the many and complex
uses of possession as a policing tool, some direct, others indirect, some
foundational, others supplemental. And we see how possession has man-
aged to escape the serious scrutiny of courts and commentators.

Like its prototypical policing tool, the war on crime hasn’t attracted
much scholarly attention, at least as the comprehensive penal regime that
it is.>> Much has been written about the war on drugs. The drug war cer-
tainly has been an important part of the war on crime, but it’s a mistake
to conflate the two. The war on crime is a general strategy of state gover-
nance that uses various tools to achieve its goal of eliminating threats,
above all threats to the state itself. The war on drugs is but one prong in
the war on crime’s widespread assault on anyone and anything the state
perceives as a threat. To treat the war on crime as synonymous with the
war on drugs is to underestimate the significance of the war on crime as a
phenomenon of governance.

Only by widening one’s focus of inquiry from the war on drugs to the
war on crime can one appreciate the comprehensive strategy of gover-
nance by possession. While drug possession is a popular and extremely
powerful policing tool, other possession offenses also make significant
contributions to the crime war effort. Terry and Wardlow, for example,
were gun possession cases; so was Apprendi. The most recent national ef-
fort to incapacitate human hazards, Project Exile, likewise employs tough
federal statutes that criminalize the possession of guns by felons and dur-
ing violent or drug-related crimes.?* And as we will see, other possession
offenses often come in handy, as well.

We desperately need a detailed account of the war on crime. Without
understanding how it came about, how it works, and what it has accom-
plished, we cannot hope to move beyond it. But move beyond it we must,
as the crisis of crime that triggered the war on crime already has begun to
subside.?® The crime war will go the way of crime hysteria.

Rebuilding American criminal law, however, isn’t simply a matter of
undoing the damage caused by the war on crime. The war on crime could
not have succeeded as easily as it did if it hadn’t found fertile soil in the
reigning orthodoxy of American criminal law: treatmentism. All the war
on crime had to do was flip over the treatmentist coin from its benign re-
habilitative to its unsavory incapacitative side.?® It stands as a powerful
reminder of the uncomfortable fact that treatmentism, once celebrated as
the progressive reform of the atavistic practice of punishment, always al-
lowed for incapacitative “treatment” for incorrigible criminal types.
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The war on crime once and for all dashed the naive hope that the inca-
pacitative arm of treatmentism would simply whither away as criminal
policy became increasingly enlightened. When push came to shove, it was
the rehabilitative wing of treatmentism that buckled and eventually
broke under the pressure of a crisis of crime, where it mattered not
whether the crisis was real, imagined, or even artificially generated for
political gain. For the victims of the war on crime, it was real enough.

The analysis of the war on crime in this, the first, part of the book pro-
ceeds as follows. Chapter 1 lays out three of the basic characteristics of
the war on crime as a system of controlling threats, rather than of pun-
ishing persons. The war on crime is preventive in that it focuses on the
threat, rather than on the occurrence, of harm. It’s communitarian in that
it seeks to eliminate threats not to persons but to communities of one
sort or another. And it’s authoritarian insofar as the community it pro-
tects against outside threats ultimately turns out to be the state.

Chapter 2 then presents the phenomenology of possession as the
crime war’s penal policing tool of choice. Through the analysis of
statutes, doctrine, Supreme Court jurisprudence, and statistics, we see
just how and why possession has proved uniquely useful in the identifica-
tion and incapacitation of criminal threats and has emerged as the new
and improved vagrancy.

Finally, in chapter 3 this in-depth analysis of possession is placed
within the broader context of the war on crime as state nuisance control.
Here we see how the state depersonalizes criminal law by turning to
crimes both victim- and offenderless to maintain its authority in the
name of conveniently vague concepts like “public welfare” and “social in-
terests.” The war on crime, in the end, reveals itself not as an aberration
from the principled path of Anglo-American criminal law but as the cul-
mination of the progressive project to reform the barbaric practice of
punishment in light of ill-considered social science. This project can be
traced back to the early decades of this century and found its most influ-
ential manifestation in the Model Penal Code.

Penal police is about the elimination, or at least the minimization, of
threats. But threats to what, or whom? This question is rarely posed, not
to mention answered. In an important sense, posing it already is to mis-
understand the point of penal police. If you need to ask, you don’t need
to know; if you don’t feel threatened by something or someone, you may
well be a threat yourself. The need to police threats requires no justifica-
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tion. And threats are, by their very nature, vague. A threat is the unful-
filled risk that something bad may happen. What that something might
be, or how likely it is that it will come about or that you may suffer from
it, remains unclear. And that’s a good thing, for the vagueness of threats
equips their eliminators and minimizers—the state, through its represen-
tatives in the field—with the necessary flexibility to make those split-sec-
ond decisions about what or who is or isn’t a threat, that executive discre-
tion so crucial to effective law enforcement, or, rather, threat police.

Still, to get at the structure of this deliberately unstructured phenome-
non of penal police, we need to ask this question, however inappropriate
it might seem: what or who is being threatened, exactly, by the threats
that penal police seeks to eliminate? If nothing else, pondering this ques-
tion is convenient for our expository purposes. For it turns out that the
police regime established during the war on crime has three general func-
tions, which roughly correspond to three objects of the threat it seeks to
eliminate—or, in other words, to three possible answers to our question.

On the political surface, the war on crime aims to prevent violent in-
terpersonal crime. The relevant threat here is to potential victims of in-
terpersonal crime, that is, every person. This is the preventive function.

If we dig a little deeper—and turn to sociology for help—we find an-
other function, related to prevention but distinct from it. This one might
call the communitarian function.”” What’s threatened here is not injury to
particular victims. Instead, the victim is the community itself. The identi-
fication and incapacitation of dangerous deviants thus serves to maintain
the community’s existence, not by preventing future offenses but by re-
defining the community in stark contradistinction to the deviant.

At the very bottom, however, we find not the community but the state
as the ultimate object of the criminal threat. The authoritarian function
of the police regime is the enforcement of obedience to state commands
and the assertion of the state’s authority as the sole and proper guardian
of the common good. Unlike the previous two functions, authoritarian-
ism has no interest in interpersonal crime, at least not for its own sake.
Authoritarian policing pursues violations of state-issued commands as
such. It prosecutes victimless crimes not for any indirect effect on the
suppression of the crimes that matter, that is, victimful crimes, and
crimes of interpersonal violence in particular. In fact, under authoritar-
ian policing, what was victimful is now victimless and what was victim-
less now victimful. Authoritarian policing takes so-called victimless
crimes personally, very personally.
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Prevention

The crime war wears crime prevention on its sleeve.?® By “subject[ing] to
public control persons whose conduct indicates that they are disposed to
commit crimes,”?® we also incapacitate those predisposed to commit vio-
lent crimes. Here the war on crime is fueled by images of the relatives of
horrific crimes calling for swift and harsh punishment of “their” of-
fender. Apart from allowing the victim in all of us to live out vengeance
fantasies born of the powerlessness inherent in victimhood, these mea-
sures are said to prevent future violent crime by taking criminal preda-
tors off the street.>

The preventive aspect of the war on crime is the one most closely re-
lated to the rights of personal victims. In this preventive light, the war on
crime subjects the dangerous classes to police supervision in order to pre-
vent murders. Gun possession is criminalized to avoid “their potential
harmful use” in crimes of interpersonal violence.’! Similarly, gun posses-
sion is declared an inherently violent felony because of the “use or risk of
violence” resulting from its “categorical nature.”**> And mandatory life
imprisonment for simple drug possession is upheld because “(1) [a] drug
user may commit crime because of drug-induced changes in physiologi-
cal functions, cognitive ability, and mood; (2) [a] drug user may commit
crime in order to obtain money to buy drugs; and (3) [a] violent crime
may occur as part of the drug business or culture.”*

The success of an incapacitationist regime in the name of prevention
depends on how quickly it can intervene once dangerous deviance is di-
agnosed. Eager to eradicate threats, this regime always feels the pressure
to intervene at the earliest possible moment, without awaiting the mani-
festation of the threat in the form of a criminal act. And the pressure in-
creases with every failure to incapacitate, with every “false negative,” in
the words of incapacitationist criminology, which came to prominence in
the 1970s and 1980s.>* The goal of nipping every potential threat in the
bud, combined with the impossibility of its achievement, sets in motion a
continuing expansion of preventive measures, an infinite regress along
the causal chain toward the origin of threats, the heart of darkness.

This expansion of the preventive police net proceeds along two lines,
one focused on the offense, the other on the offender. On the abstract
level of offense definitions and theories of criminal liability, incapacita-
tion in the name of prevention tends to expand the number and reach of
offenses the commission of which triggers a diagnosis of dangerousness
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and, therefore, police control. To return to the example of possession of-
fenses, such a regime finds it expedient to criminalize the mere posses-
sion of burglary tools or, more broadly, of “instruments of crime,” ab-
sent any evidence of use that would amount to even a preparation, which
traditionally has remained beyond the reach of criminal law, never mind
the more extensive use, coupled with criminal purpose, ordinarily re-
quired for conviction of attempt.>

Alternatively, instead of criminalizing possession outright, such a
regime might establish a host of presumptions emanating backward and
forward in time from a finding of possession, including a presumption of
illegal manufacture or importation on the retrospective end of the spec-
trum and of illegal use or distribution on the prospective end.*” In either
case, possessors would have displayed sufficient criminal deviance—that
all-important disposition to commit crimes—to warrant a conviction
(which remains the formal prerequisite for penal, if not civil, incapacita-
tion), provided they prove unable to rebut the presumption of criminal-
ity by giving a “satisfactory account” of themselves.*®

Similarly, in such a system of preventive incapacitation, explicit en-
dangerment offenses of all shapes and sizes would soon proliferate. Here
one may find specific and abstract endangerment offenses, criminalizing
either threats to a particular person or persons (specific) or criminalizing
something that generally poses such a threat, though it needn’t have
posed it in the particular case (abstract). Reckless endangerment is an ex-
ample of the former, speeding of the latter. Once again, the point of these
offenses is the identification and neutralization of sources of danger, that
is, threats of threats.

The secret of preventive policing is not only the seamlessness but also
the flexibility and interconnectedness of its web. So the definition of of-
fenses is intimately related to the diagnosis and treatment of offenders.
Offenses simply lay the foundation for an assessment of dangerousness.
In their very malleability lies their value. It’s this malleability that makes
room for the discretionary dangerousness assessments at the heart of the
system.

A “speeder” may be neutralized as a source of danger by a simple fine,
or even by a stern warning. Then again, it might take a more intrusive in-
capacitative sanction, like confiscation of his driver’s license, and in
some cases even imprisonment.’® A similar range of measures is available
to treat an “assailant” (or, in New York, a “menacer”*’) who threatens, as
opposed to harms, his victim. In both cases, and this is crucial, the state
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official in question (the police officer, the prosecutor, the judge, the war-
den) also always has the option of radically revising his dangerousness di-
agnosis upward. Once a potential source of danger has been caught in the
web of preventive police, for one reason or another, he has subjected
himself to a dangerousness analysis whose scope and intensity depend
entirely on the discretion of the state (“law enforcement”) official he hap-
pens to run across. As hundreds of thousands, perhaps millions, of pris-
oners have learned over the past thirty years, a simple traffic stop can
soon balloon into a full cavity search of person and car and a simple
speeding ticket mushroom into a lengthy term of imprisonment.*' The
car is pulled over for a defective tail light and the passenger looks “suspi-
cious” (not necessarily in that order), the driver has no driver’s license, a
consensual search of the car reveals drugs in the glove compartment, a
search incident to arrest turns up an unregistered gun in the passenger’s
pants pocket, and within ten minutes another source of danger has been
temporarily, or perhaps even permanently, extinguished.*?

As we have seen, the definition of offenses under a preventive regime
of incapacitation is simply a means of giving state officials the opportu-
nity for a dangerousness assessment. At the level of offenders, rather than
of offenses, a preventive police regime dedicated to the elimination of
crime is forced to act on ever less concrete evidence of dangerousness, re-
sulting in the control of ever more sources of threats and potential
threats. As the pressure to identify human hazards mounts with every un-
diagnosed danger that slips through the police net, the system comes to
rely increasingly on the discretionary diagnoses of ever more and ever
less well trained state officials. Given the current mass of regulations that
governs every aspect of modern life, only a minuscule portion of which
can be enforced, the most important diagnostician of criminal predispo-
sition is not the expert psychiatrist but the police officer on the beat,
aided by a network of informers, anonymous or not, who supply him
with indicia of dangerousness.*?

With such a vast area of discretion enjoyed by such a vast number of
often poorly trained state officials often working under conditions of ex-
treme stress and fear, the factors that influence police discretion are as
crucial as they are unknown and unreviewed. They lie even further be-
yond the reach of analysis and supervision than the notoriously unspeci-
fiable “hunch” that leads a police officer to suspect that a given person has
committed a specific offense. Consciously and unconsciously shaping a
police officer’s discretion, these factors never enter the record for one rea-
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son or another, though they occasionally emerge, like a sudden break in
the clouds, from enforcement statistics or transcripts of intrapolice com-
munications.*

These occasional insights into an otherwise hazy world, often inten-
tionally obscured, suggest that police officers’ discretion operates in
much the same unreflected way as that of the public at large. Police offi-
cers’ discretion simply brings into sharp relief the unreflected judgments
all of us make. Police officers, after all, have the power—and the obliga-
tion—to act on their discretion, whereas the rest of us can sit idly by as
we (pre)judge this person or that. And whatever conscious or uncon-
scious communal identifications guide our judgment are magnified a
thousandfold in the case of police officers who actually fight the war on
crime we simply observe with varying degrees of attention. To a police of-
ficer, the “enemies of society”* that we, fully aware of our powerlessness,
vilify in mind and word are not mere chimeras: they are his personal ene-
mies in the war on crime.

Communitarianism

The communal aspect of the war on crime is undeniable.*® A focus on the
preventive aspect of the war on crime at the expense of its communal sig-
nificance fails to capture its essence. In fact, as we shall see, these two com-
ponents mutually reinforce each other. In the end, those who are incapaci-
tated for the purpose of preventing violent interpersonal crime are often
those who attract communal hatred as deviant outsiders, and vice versa.

There they stand, side by side, united in common hatred, the murder
victim’s father and the prosecutor. And their communal experience is
replicated vicariously by many others, even millions, thanks to the mira-
cle of modern media. In a society uncertain about its commonalities, di-
vided on many constitutive issues, the common and deeply felt differenti-
ation from sources of danger or evil is a welcome opportunity to feel as
one, to be part of something bigger.*” And, after the collapse of continu-
ously publicized external threats, all of which were traceable to the ulti-
mate source of danger and uncertainty, the Evil Empire itself, the crimi-
nal predator suggests itself as a convenient focus for the maintenance of
an otherwise disparate community.

The fact of this prolonged episode of communal feeling is as troubling
as it is plain. It is troubling because it subjugates the designated scapegoat
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to serve the “community’s” need for self-preservation. To serve his proper
community-enhancing function, the object of communal hatred must
first be excluded from the community. In theory, this exclusion occurs at
the moment of conviction. In fact, it happens much earlier. Already the
“suspect” and certainly the “defendant” finds herself differentiated from
the community and therefore the target of exclusionary, and consolidat-
ing, communal sentiment.

And the moment of exclusion can be moved back even further. The of-
fender excludes himself from the community through his deviant act.
That self-exclusion finds formal or informal recognition only later on,
through suspicion, arrest, indictment, and conviction, or, in the more
forthright days of Anglo-Saxon law, the act of outlawry.*

But that is not all. So far we have assumed that the exclusion from the
political community occurs through an act of some kind. In fact, so far
we have assumed that the offender’s deviant status derives from an “ex-
clusion,” which presupposes that he has been a member of the commu-
nity at some point in the past. Deviant status, however, need not result
from a deviant act. Deviance, instead, may be just that, deviance.

In this case, the act that triggers exclusion is merely symptomatic of a
preexisting condition of deviance. There’s no need to exclude the of-
fender, that is, the deviant, from the community because he didn’t belong
in the first place. Depending on the nature and origin of his deviance, the
offender may never have belonged to the community at all; he may have
been an outsider by birth. Then again, perhaps deviants acquire their
condition only later on, perhaps as a result of losing or failing to develop
their empathic capacity “through,” in the words of John Rawls, “no fault
of their own: through illness or accident, or from experiencing such a de-
privation of affection in their childhood that their capacity for the nat-
ural attitudes has not developed properly.”*

Most troubling, of course, is the case where a person is subjected to ex-
clusionary sentiments merely on account of his status, especially if that
criminogenic status is for one reason or another permanent. According to
the essentialist tendencies that underlie the current incapacitative police
regime, offenders must be incapacitated because they are presumptively
incorrigible. They are presumptively incorrigible because they are essen-
tially dangerous. They are essentially dangerous because they are geneti-
cally predisposed to commit crimes, because they are by nature evil, be-
cause they are black, because they are Hispanic, because they are poor,
because they have a low IQ, or all of these at once. The particular nature
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of their essential dangerousness is of no interest. Unlike the rehabilita-
tionist penologists before them, who prided themselves in their complex
nosology of criminal pathology and insisted on careful and prolonged
scientific study of the particular symptoms of a specific individual de-
viant, the modern incapacitationists have no patience for subtleties of
this sort. What matters is that there is danger and evil out there that
needs to be eliminated, or at least minimized.

In the communitarian approach to the question of police control, the
battle lines are clearly drawn. On one side is the community of potential
victims, the insiders. On the other side is the community of potential of-
fenders, the outsiders. The boundaries of these communities are not
fluid. One belongs either to one or to the other. And it is the duty of the
community of potential victims to identify those aliens who have infil-
trated its borders so that they may be expelled and controlled and their
essential threat thereby neutralized.

This clear demarcation is very convenient. It eliminates the need to
disassociate oneself from the object of hatred. Whatever inclination one
might have had to identify oneself with the offender is overcome by the
realization that, from the beginning, the offender had merely passed as
“one of us.” There is also no need to question oneself, in particular
whether one might oneself be “disposed to commit crimes.”>® As a mem-
ber of a community defined by its absence of criminal tendencies, one
can be sure that doubts of this nature are entirely misplaced. There is no
need to blame oneself, either. Shared responsibility for the offender’s act
is out of the question; as a deviant, the offender displayed criminal be-
havior that was rooted incorrigibly in his nature. And, finally, distancing
oneself from the offender enormously simplifies the process of disposal.
Since moral judgments are inappropriate in the case of a predatory ani-
mal, an efficiency analysis will do. There is no need to understand why
and how this could have happened. The only question is why it didn’t
happen sooner.

The current police regime put in place during the war on crime com-
bines preventive and communitarian elements. On the surface, it seeks to
protect potential victims of violent crime by incapacitating dangerous
criminals. A closer look, however, reveals that the potential victims who
enjoy the protection are predominantly middle-class whites with political
power and that the potential offenders who suffer the incapacitation are
predominantly poor blacks with no political power whatever.>! This is so
despite the facts that most victims of violent crime are poor blacks and
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that middle-class whites face not crime but the threat of crime and that
they, perhaps driven by a bourgeois obsession with the wondrous com-
plexities of their inner lives, seek not freedom from crime but freedom
from the fear of crime,* or, simply, “freedom from fear.”>*

And this last point is crucial: the war on crime, to the extent that it is
fought on behalf of white middle-class victims of violent crime, is purely
a symbolic matter, for two reasons. First, there are relatively few middle-
class victims of violent crime, and, second, the fear of violent crime is
best met with symbolic action: adopt a victims’ rights amendment here,
pass a law solemnly granting victims the right to make victim impact
statements at sentencing there, and, most important, express great con-
cern about the high levels of crime, while at the same time expressing sat-
isfaction at the success of the war on crime in the face of steadily falling
crime rates.>

Authoritarianism

The war on crime, though ostensibly fought on behalf of victims, has
very little to do with victims, and everything to do with the state. What’s
more, it has very little to do with persons of any kind. It treats offenders
as mere sources of danger, to be policed along with other threats, animate
and inanimate alike, from rabid dogs to noxious fumes. And it treats vic-
tims as mere nuisances themselves, annoying sources of inefficiency in a
system built to incapacitate the greatest number of source individuals for
the longest possible time with the least effort. In the end, crime victims
got their wish. All they wanted was “to be treated like criminals.”> And
that they were. In the war on crime, offenders and victims alike are irrele-
vant nuisances, grains of sand in the great machine of state risk manage-
ment.

The true victim in the war on crime is not a person, not even “the
community,” but simply the state itself. Surrounded by pesky nuisances in
the form of hordes of persons, be they offenders or victims, it maintains
its authority and enforces that obedience which is due its commands.
From the state’s perspective, victimless crimes thus are not victimless
after all. They’re victimless only in the sense that they’re missing a per-
sonal victim. Any violation of the state’s missives, any disruption of its
administrative scheme, perhaps even of its very foundation—unques-
tioning obedience to its carefully calibrated rules and regulations formu-
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lated by expert bureaucrats guided exclusively by the concern for the
common good—victimizes the state. Contumacious conduct of this sort
not only challenges the state’s authority but also inflicts palpable emo-
tional harm on its officials, who feel unappreciated and inconvenienced
by the persistent and perplexing unwillingness of the commoners to
comply with the very rules promulgated for their common well-being,
their commonwealth.

The war on crime as a police action by the state against its objects eas-
ily makes room for the preventive and the communitarian police regimes
just described. As the preventive model turned out to be driven by the
same differentiating impulse that motivates the communitarian model,
so the authoritarian, state-based model in turn accommodates the goals
of prevention and of communitarianism. On the connection between
preventive incapacitation and the enforcement of obedience to state
commands, Roscoe Pound remarked as early as 1927 that modern “penal
treatment” is best understood as “interference to prevent disobedience,”
rather than as punishment.”® Other than to prevent disobedience against
the state, criminal law had for its province not the protection of individ-
ual right against interference but, on the contrary, “the securing of social
interests regarded directly as such, that is, disassociated from any imme-
diate individual interests with which they may be identified.”>” And the
objects of this preventive interference in the form of penal treatment
were “well recognized types of anti-social individuals and of anti-social
conduct.”®

In one sense, the preventive-communitarian-authoritarian police
regime of the war on crime is simply the full-scale adoption of Pound’s
approach, an approach that removes the person from the criminal law in
every respect, as offender and as victim. The offender becomes the mani-
festation of a “type” of “antisocial individual.” This disappearance of the
person from punishment in the name of scientific penology has often
been remarked upon, so often, in fact, that it contributed significantly to
the demise of rehabilitation as a purpose of punishment.>

What does need emphasis, however, is that the person of the victim,
and not merely that of the offender, disappears entirely and emphatically.
It is replaced with a new, amorphous, victim, “society,” whose “social in-
terests” are protected against that “antisocial conduct” one expects from
“antisocial individuals.” The victim’s “individual interests” are of no in-
terest to the criminal law. In fact, the criminal law is defined in terms of
its exclusive focus not on individual but on social interests.
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A few years later, in an article that continues to be cited as the authori-
tative study of the rise and scope of so-called public welfare offenses,
Francis Sayre followed and developed Pound’s lead when he commented
on “the trend . . . away from nineteenth century individualism toward a
new sense of the importance of collective interests” and again on “the
shift of emphasis from the protection of individual interests which
marked nineteenth century criminal administration to the protection of
public and social interests. . . >0

The victim as a person is so irrelevant to this new system of “criminal
administration” designed to protect social interests “from those with
dangerous and peculiar idiosyncracies”® that the “individual interests”
said to have found such extensive protection in nineteenth-century crim-
inal law are the interests of the offender (or rather the defendant), not
those of the victim. The following passage is worth quoting at length for
its remarkable, even astonishing, clarity and foresight:

During the nineteenth century it was the individual interest which held the
stage; the criminal law machinery was overburdened with innumerable
checks to prevent possible injustice to individual defendants. The scales were
weighted heavily in his favor, and, as we have found to our sorrow, the pub-
lic welfare often suffered. In the twentieth century came reaction. We are
thinking today more of the protection of social and public interest; and co-
incident with the swinging of the pendulum in the field of legal adminis-
tration in this direction modern criminologists are teaching the objective
underlying correctional treatment should change from the barren aim of
punishing human beings to the fruitful one of protecting social interests.®

In other words, criminal law does not concern itself with interpersonal
crimes and so neither punishes nor protects human beings but instead
protects social interests against whatever threat they may face. The para-
digmatic offense of this modern criminal law is Sayre’s “public welfare of-
fense.” In this regulatory scheme of danger police, the offender is stripped
of his personhood and reduced to a threat, a source of danger. As an aper-
sonal threat whose personhood is immaterial, his “guilt” is immaterial as
well: “the modern conception of criminality . .. seems to be shifting from
a basis of individual guilt to one of social danger.”®> How can a threat be
guilty, and even if it could, what difference would that make? The distin-
guishing feature of Sayre’s public welfare offenses is, after all, that they do
away with the requirement of mens rea of any kind. All that matters is
that, one way or another, through an act or a failure to act, intentionally
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or not, some social interest or other (the “public welfare”) has been
threatened. So important are social interests that they required the ut-
most protection, against whomever or whatever. Under these circum-
stances, the police regime, of course, cannot await the actual interference
with these paramount interests. No, early interference is called for; the
mere risk of interference, the mere threat, is more than enough. Natu-
rally, the efficient policing of dangers of this sort requires the abandon-
ment of all “defenses based upon lack of a blameworthy mind, such as in-
sanity, infancy, compulsion and the like.”®* Since guilt is irrelevant, guilt-
lessness is irrelevant as well.

At the same time, the victim as a person also has no place in this regu-
latory scheme. It’s the public welfare that needs protection against all
threats, not the individual’s. And it’s the vague concept of public welfare,
or rather the social interests that the state in its wisdom might fit into that
concept, that must be safeguarded at all costs, not the person’s concrete
rights to life, liberty, and property.

Sayre’s article, in the end, is a veritable blueprint for the twentieth-
century depersonalization of American criminal law and its transforma-
tion into a state regulatory scheme, which culminated and found its most
perverse manifestation in the war on crime of the last quarter of that cen-
tury. Here we find all the ingredients for a streamlined “criminal admin-
istration” in substance and procedure. The central concept is flexibility. It
is this flexibility that gives state officials—experts all—the discretion nec-
essary to determine not only which social interests require protection but
also how they are best protected, in general as well as in particular in-
stances.

Once these interests are identified, the state determines the most effi-
cient means of protecting them. Here convenience is key. Substance is
driven by enforcement. So offenses are defined to minimize inconvenient
proof requirements, most important mens rea, thus relieving prosecutors
of the inconvenient burden of establishing each and every offender’s
mental state. Similarly, the requirement of blameworthiness, or guilt, is
jettisoned, thus eliminating the time wasted on defenses such as mistake,
ignorance, insanity, infancy, duress, or entrapment. Then, the process it-
self is streamlined. The jury is abandoned and the decision assigned to a
professional judge, either after a bench trial or, preferably and far more
frequently, after a plea agreement. Whenever possible, the matter is to be
turned over to “some form of administrative control which will prove
quick, objective and comprehensive.”®
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The precise definition of offenses is of secondary importance. All of-
fenses spring from a single source, the state’s duty to guard the public
welfare against social dangers. All specific public welfare offenses, there-
fore, are nothing more than specifications of a single, all-encompassing
offense, or, rather, command, which instructs everyone (and everything)
not to interfere with the public welfare. The details and particular appli-
cations of this general injunction are to be worked out by expert state of-
ficials at all levels of government. So Sayre’s list of categories of public
welfare offenses (not a list of the offenses themselves, mind you) is not
meant to be exhaustive but is subject to continuous revision (meaning
expansion), the only limits to which are set by the regulatory inventive-
ness of state officials. Still, Sayre’s list is worth reproducing, since it,
though framed as a mere snapshot in the history of American criminal
administration, so nicely—some anachronisms notwithstanding—charts
the course of what was to come in the decades ahead, while at the same
time placing recent developments—including the war on crime—in a
broader historical context:

Illegal sales of intoxicating liquor;

Sales of impure or adulterated food or drugs;

Sales of misbranded articles;

Violations of antinarcotic acts;

Criminal nuisances;

Violations of traffic regulations;

Violations of motor-vehicle laws;

Violations of general police regulations, passed for the safety,
health, or well-being of the community®

PN RN

Offenses that fall under these categories today account for the vast ma-
jority of matters of “criminal administration.” Offenses in categories (4),
(6), and (7) alone easily account for most offenses committed, prose-
cuted, and sanctioned.

Certainly, things have changed since Sayre’s 1933 article. The state has
shown considerable imagination in making use of the flexibility it needed
to discharge its duty to safeguard the “public welfare.” The scope of pub-
lic welfare offenses has been expanded, the sanctions for their commis-
sion enhanced, and their enforcement simplified and accelerated. This
general development culminated in and was dramatically accelerated by
the war on crime. Regulatory offenses provided the ideal means for inca-



Waging the War on Crime | 31

pacitating large numbers of undesirables quickly and, eventually, for long
periods of time. Among the offenses on Sayre’s list, violations of antinar-
cotics law (no. 4) proved to be a particularly popular weapon in the po-
lice campaign against crime. The penalties for drug violations today in-
clude every punishment short of death, including life imprisonment
without parole. In 1993, the number of drug offenders in American pris-
ons reached 350,000, almost twice the fotal number of prison inmates in
the early 1960s. The tripling of the federal prison population since the
1970s is largely attributable to the expansion and the increasing harsh-
ness of federal drug criminal law, with the number of federal drug of-
fenders increasing eighteenfold, from three thousand to more than fifty
thousand, or 60 percent of federal prisoners.

But other offense categories have proved useful, as well. Weapons of-
fenses, which qualify as violations of “general police regulations, passed
for the safety, health, or well-being of the community” (no. 8), also allow
police officers to take dangerous elements off the streets in large num-
bers, and with little effort. And, thanks to unprecedented cooperation be-
tween state and federal law enforcement agencies, weapons offenders can
now be incapacitated for extended periods of time. “Project Exile” makes
use of the harsh federal weapons laws, literally, to “exile” offenders from
their local communities by committing them to faraway federal prisons.
In a typical case, a Philadelphia police officer, while “frisking [a] suspect
near a drug area,” happened to find a loaded gun in the suspect’s waist-
band. Instead of the probationary sentence the man might have gotten in
city court, he was sentenced to five and a half years in a federal prison. As
the officer explained in an interview, “[a]nd that’s not just local jail where
the family can come visit him, or come see him and visit him. They’re
sent anywhere in the country, so they’re separated from their families and
there’s no probation or parole under the federal guidelines, so they’re

doing their complete sentence.”®’



Policing Possession

In general, the offense of possession—whether of drugs, of
guns, or of anything else—has emerged as the policing device of choice in
the war on crime. Most straightforwardly, and now also most commonly,
possession operates directly as possession qua possession, an offense in
and of itself. Or it functions indirectly, through some other offense, either
as a springboard to another offense, through retrospective and prospec-
tive presumptions, or as an upgrade for another offense, through sen-
tence enhancements. Since possession has achieved the status of the
crime war’s paradigmatic police offense, it deserves a closer look. By fo-
cusing on possession, we also get a sense of the marvelously integrated
operation of the regulatory machine that is the war on crime. Possession,
after all, achieved its favored status partly because it is flexible, yet
durable enough to fit so nicely into the policing process as a whole.

Simply Possession

Operating below the radars of policy pundits and academic commenta-
tors, as well as the Constitution, possession offenses do the crime war’s
dirty work. Possession has replaced vagrancy as the most convenient
gateway into the criminal justice system. Possession shares the central ad-
vantages of vagrancy as a policing tool: flexibility and convenience. Yet, as
we shall see, it is in the end a far more formidable weapon in the war on
crime: it expands the scope of policing into the home, it results in far
harsher penalties and therefore has a far greater incapacitative potential,
and it is far less vulnerable to legal challenges.

Millions of people commit one of its variants every day, from possess-
ing firearms and all sorts of other weapons, dangerous weapons, instru-
ments, appliances, or substances,! including toy guns,? air pistols and ri-

32
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fles,’ tear gas,* ammunition,® body vests,® and antisecurity items,” to bur-
glary tools® or stolen property,” and, of course, drugs!® and everything as-
sociated with them, including drug paraphernalia,!’ drug precursors,'?
not to mention instruments of crime,!? graffiti instruments,'* computer-
related material,'® counterfeit trademarks,'¢ unauthorized recordings of a
performance,'” public benefit cards,'® forged instruments,! forgery de-
vices,?® embossing machines (to forge credit cards),? slugs,?* vehicle
identification numbers,?® vehicle titles without complete assignment,*
gambling devices,”® gambling records,?® usurious loan records,?’” inside
information,?® prison contraband,” obscene material,® obscene sexual
performances by a child,*! “premises which [one] knows are being used
for prostitution purposes,”? eavesdropping devices,* fireworks,** nox-
ious materials,®® and taximeter accelerating devices (in New York),
spearfishing equipment (in Florida),”” undersized catfish (in Louis-
iana)**—and the list could go on and on.

And that’s the first prerequisite for a sweeping offense. Lots of people
must be guilty of it. Thanks to the erosion of constitutional constraints
on police behavior in the state-declared emergency of the war on crime,
possession is easy to detect. Every physical or merely visual search, every
frisk, every patdown, is also always a search for possession. Like vagrancy
(and pornography), then, police officers know possession when they see
it. Unlike vagrancy, they also know it when they feel it.

Police officers have become experts at detecting “bulges” in various ar-
ticles of clothing, each signaling an item that may be illegally possessed.
Similarly, police officers and the judges who occasionally review their ac-
tions have long been particularly imaginative in their interpretation of
the particular nature of these bulges, when the time has come to confirm
one’s visual suspicion with a physical frisk. Here the search for one ille-
gally possessed item—say a concealed weapon—may actually bear fruit
in the form of the discovery of another illegally possessed item—say a
gram of cocaine. Possession offenses in this way manage to bootstrap
themselves, each giving the other a helping hand.

Moreover, the case for a possession offense begins and ends with a
search, no matter whether it was a search for a possession offense or for
some other crime. If it’s a search in connection with some other crime,
the police officer may well stumble upon evidence of illegal possession.
This may come in handy if no evidence of the other crime is found or if
that evidence doesn’t stick for one reason or another, say because it’s not
sufficiently corroborated by other evidence or because some defense or
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other applies (like self-defense, perhaps). If it is a search for a possession
offense, however, the scope of the search is virtually unlimited, given that
items possessed come in all shapes and sizes (especially drugs) and can be
hidden in the smallest cavity, bodily or not.

Thanks to an expansive reading of possession statutes—which in-
cludes the inapplicability of many defenses—possession is easy to prove.
In fact, there won’t be any need to prove anything, to anyone, judge or
jury. Virtually all defendants in possession cases see the writing on the
wall and plead guilty. And, thanks to penalty enhancements for prior
convictions and—most recently—the innovative collaboration of federal
and state law enforcement, possession once proved can send a possessor
to prison for a long time, even for life without the possibility of parole.

So, in a recent New York case, a defendant was relieved to find himself
acquitted of several serious burglary charges on what we now like to call a
“technicality.” Unfortunately for him, he was convicted of possessing
stolen property—the loot of the very burglary of which he had been ac-
quitted. What’s more, the judge sentenced him to twenty-five years to life
on the possession count alone. As a professional burglar, he was a
“scourge to the community.”?

In 1998, possession offenses accounted for 106,565, or 17.9 percent, of
all arrests made in New York State.*® Of these cases, 295 (or 0.27 percent)
resulted in a verdict (by a judge or a jury), a whopping 129 (0.12 percent)
in an acquittal. Of those originally arrested for possession, 33,219 (31.2
percent) went to prison or jail. New York boasts no fewer than 115 felony
possession offenses, all of which require a minimum of one year in
prison; eleven of them provide for a maximum sentence of life imprison-
ment.

Possession has become the paradigmatic offense in the current cam-
paign to stamp out crime by incapacitating as many criminals as we can
get our hands on. Every minute of every day, police pull over cars and
sweep neighborhoods looking for, or just happening upon, “possessors”
of one thing or another. Prosecutors throw in a possession count for good
measure or, if nothing else sticks, make do with possession itself. As one
Michigan prosecutor remarked before the U.S. Supreme Court, why
bother charging more involved offenses if you can get life imprisonment
without parole for a possession conviction?*!

In many cases, possession statutes also save prosecutors the trouble of
proving that other major ingredient of criminal liability in American
criminal law, mens rea, or a guilty mind. This means that many posses-
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sion statutes, particularly in the drug area—where some of the harshest
campaigns of the war on crime have been prosecuted—are so-called
strict liability crimes. In other words, you can be convicted of them if you
don’t know that you are “possessing” a drug of any kind, what drug you
are “possessing,” how much of it you've got, or—in some states—even
that you are possessing anything at all, drug or no drug.*?

This much we might have expected from Sayre’s theory of “public wel-
fare offenses.” Possession, however, also does away with the traditional re-
quirement that criminal liability must be predicated on an actus reus, an
affirmative act or at least a failure to act (rather than a status, like being in
possession of something). So, even if some sort of intent (or at least neg-
ligence) is required for conviction, there is no need to worry about the
actus reus.

Plus, it turns out that other defenses also don’t apply to possession of-
fenses. We’ve already seen that, in Sayre’s scheme, culpability and respon-
sibility defenses have no place in a possession case. But what about other
defenses, such as self-defense or necessity?

Say you'’re riding in the back seat of your friend’s car as a couple of
men try to jack the car, guns drawn. You notice a gun under the driver
seat, bend down and grab it, and then shoot one of the men in the leg.
You're cleared of the assault on grounds of self-defense. Still, since you
weren’t licensed to carry the gun, you're liable for possessing it illegally.
This is so because, technically, the defense of self-defense applies only to
the use but not to the possession of the gun.*

As a final example, consider the so-called agency defense. It turns out
that this defense applies to the sale, but not to the simple possession, of
narcotics.** To understand why, we need to take a closer look at the menu
of possession offenses available to the modern legislator. We can distin-
guish between two types of possession offenses, simple possession and
possession with intent, or compound possession. Simple possession itself
can, but need not, require proof of actual or constructive awareness—
that you knew or should have known that you possessed the object in
question. If it doesn’t, it’s called a strict liability offense. Possession with
intent is by definition not a strict liability offense, since it requires proof
of intent.

It may be helpful to view the varieties of possession along a continuum
from dangerousness at the one end to its manifestation at the other. At
the end of pure dangerousness is simple possession. Here we are farthest
removed from the harm that the use of the object may cause. And, in the
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strict liability variety of simple possession, the inference from the danger-
ousness of the item possessed to its possessor is most tenuous—since she
by definition is not even aware of her possession. Next is compound pos-
session, which still inflicts no harm since the possession itself is harmless,
but at least we have the intent to use the item possessed in a way that may
or may not be harmful. Moving further along the continuum, we en-
counter the preparation to use the item possessed in some particular way.
This preparation, as distinct from an attempt, is not criminalized.

Next comes the attempt to use the object possessed, which is a prepara-
tion that has almost, but not quite, borne fruit. And, eventually, there is
the use of the possessed item. In the case of drugs, that use may come in
the form of a sale, as in the popular and often severely punished offense
of possession with intent to distribute. Of course, the distribution itself is
also entirely harmless. It’s another kind of use, which may or may not fol-
low the distribution, that renders drugs harmful, namely their consump-
tion. But the harmfulness of the use is not an element of a compound
possession offense criminalizing possession with intent to distribute.
There is no offense of possession with intent to consume. In fact, some
jurisdictions recognize possession with intent to consume as a mitigating
rather than an aggravating factor, especially when the drug possessed is
marijuana (possession of quantities for personal use).*

Now courts have held that the agency defense does not reach the sim-
ple possession of drugs because someone who merely possesses drugs,
without the intent to sell, does not—and in fact cannot—act as the agent
of the ultimate buyer, and her possession therefore cannot be merely inci-
dental to the purchase.*® She doesn’t act at all; she merely possesses. The
mere fact of possession is enough for conviction, no matter what the rea-
son or who the eventual beneficiary. This arrangement, once again, has
the convenient effect—for the prosecutor—of ensuring him of a convic-
tion for simple possession, in cases where the agency defense would block
convictions of possession with intent to sell, or even the sale itself.

By now, you may not be surprised to learn, in our carjacking example,
that you didn’t even have to pick up the gun to be guilty of possessing it
illegally. Again in New York—but in many other jurisdictions as well—
you may well have “constructively” possessed the weapon simply by hav-
ing been in the car at the same time. To possess something in the eye of
the criminal law doesn’t mean you owned it, nor does it mean you physi-
cally possessed it. It’s generally enough that you could have brought it
within your physical possession or at least kept others from bringing it
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within theirs. (Technically, you constructively possessed the gun if you
“exercise[d] dominion or control over” it.)*’

And as though proving possession isn’t easy enough, the law of posses-
sion also teems with evidentiary presumptions. Not only can you con-
structively possess something you don’t have in your hands or on your
person; you can also be presumed to constructively possess it. In our ex-
ample, this means that it will be up to you to prove to the jury—should
you be among the minuscule percentage of possession defendants who
make it to a jury trial—that you did not in fact possess the gun, construc-
tively, which is a tough row to hoe, given what we just learned about how
little it takes to establish possession.

The most popular choice among legislators eager to further reduce
prosecutorial inconvenience associated with the enforcement of posses-
sion offenses is to establish the rule that mere presence constitutes pre-
sumptive possession. The more eager the state is to get certain possessors
off the street, the more dangerous these possessors have revealed them-
selves to be through their possession, and the more dangerous the item
possessed, the greater the temptation will be to do away with evidentiary
requirements and thereby to accelerate the incapacitation process. Small
wonder that these presumptions from presence to possession pop up in
gun and drug possession cases.*®

In the New York Penal Law, for example, merely being around drugs
not only amounts to presumptively possessing them. It further simplifies
the prosecutor’s incapacitative task by also establishing a presumption of
“knowing” possession.*’ So, from evidence of your being in a car or room
with a controlled substance, the prosecutor, without additional evidence,
gets to jump to the conclusion that you possessed the drugs, and knew
that you did. And, as we just saw, this conclusion will stand, unless you
convince the fact finder otherwise. And that fact finder is, in virtually
every possession case, none other than the prosecutor himself, who offers
you a reduced sentence in exchange for a guilty plea.

The use of mere presence as a foundation of criminal liability has an
additional benefit. Presence not only simplifies the prosecutorial task of
connecting a given object with a particular possessor. Presence can with
one fell swoop ensnare not just one but several persons in the web of pos-
session liability that emanates from a piece of contraband at its center.
Presence-to-possession has this useful feature thanks to a generous inter-
pretation of possession that makes room for nonexclusive possession of
chattels, notwithstanding that “real” is supposed to differ from “movable”
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property precisely in that nonexclusive possession is possible in the for-
mer but impossible in the latter: “if we concede possession to the one, we
must almost of necessity deny it to the other.”>°

Presence-based liability of this sort points up another feature of pos-
session offenses: the irrelevance of traditional distinctions among princi-
pals and accomplices. Nonexclusive possession combined with a pre-
sumption of possession based on mere presence brings anyone somehow
“involved” with a dangerous object within the scope of police control.
Careful doctrinal—that is, abstract—distinctions among different levels
of “involvement” in the crime of possession would inconvenience state
officials, mostly police officers, to whose discretion the diagnosis of dan-
gerousness in particular cases is entrusted. And it makes sense that com-
plicity analysis would be entirely inappropriate; since possession is not an
act, the central question of complicity—can A’s act be imputed to B—
simply does not arise. What’s at stake is not liability for an act, carefully
calibrated by individual culpability, but the ascription of the label “pos-
sessor” (or, functionally, “dangerous individual”) for the purpose of per-
mitting police interference with possible punitive consequences.

Still, the complicity model turns out to be surprisingly useful in an
analysis of possession offenses, as long as one frees oneself of the notion
that complicity—or any other form of group criminality—requires at
least two persons. Possession offenses, in a sense, treat anyone “involved”
with the dangerous object as an accomplice. The interesting thing about
possession offenses is that the principal is not a person but an inanimate
object. In theory if not in function, the source of criminal liability is the
object, not the possessor. Hence, criminal liability results from contact,
however slight, with the object. The involvement with the object need
only be substantial enough to allow its taint, its dangerousness, to come
into contact with its possessor. By failing to disassociate himself from the
dangerous object, the possessor has placed himself in a position where
the object’s dangerousness can be ascribed to him. He has revealed him-
self as sharing the object’s dangerousness. He will be deemed its “posses-
sor,” as “exercising dominion or control over it,” if he “was aware of his
physical possession or control thereof for a sufficient period to have been
able to terminate it.”>!

This imputation of an object’s characteristics to its possessor is famil-
iar from medieval law. There, each head of household was presumptively
liable for damage caused by his possessions, animate and inanimate alike,
unless he surrendered them to the victim’s household immediately upon
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becoming aware of the damage they had done. If he didn’t disassociate
himself from the tainted piece of property in this way and instead contin-
ued to feed the offending slave or dog or used the blood-stained axe, he
had to pay wergeld to the victim’s household.*> The only prerequisite for
liability was causation of harm and possession. On the householder’s
part, no act was required.

While medieval law thus knew of transferring an object’s taint onto its
possessor and holding the possessor liable simply as possessor, it differed
from contemporary possession liability in one important respect: it re-
quired harm, and therefore also a victim. Modern possession liability
transfers the danger from an object to its possessor and holds him liable
as a source of danger without the object’s danger ever having manifested
itself.

One difference between the two instances of ascribing characteristics
from an object to its possessor is that the medieval example is centered
on the possessor, whereas the contemporary one focuses on the object
possessed. The medieval householder is liable for the harm caused by his
possessions because they are his possessions. Today’s nonexclusive con-
structive gun possessor is incapacitated because of his spatial association
with the dangerous object. The medieval model extracts damages for the
victim from the most obvious source, either in the form of the offending
possession which the victim could use—or not use—at his discretion or
of the householder’s wergeld, traveling up the ladder of property rela-
tions from possessed to possessor. The modern model turns possession
itself into the offense, without harm, to subject a presumptively danger-
ous individual to police investigation and control. In the medieval model,
responsibility travels from the possessor to the possessed. In the modern
model, with no harm and therefore no responsibility to be ascribed, dan-
gerousness travels from the possessed to the possessor for its own sake, to
label the possessor as dangerous.

The idea of complicity among objects and their human possessors,
and of a transfer of characteristics from one to the other and back again,
may appear odd. But it makes perfect sense in a police regime of threat
elimination and minimization. In such a regime, characteristics appar-
ently limited to persons—such as mens rea, or culpability—turn out to
be nothing more than general, though cryptic, references to dangerous-
ness. So a person acting with mens rea, or “malice,” reveals herself to be
abnormally dangerous. The “higher” the mens rea, the higher the level of
dangerousness. So the purposeful actor is most dangerous (because of her
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evil disposition and her likelihood of success), followed by the actor who
acts with knowledge that she will cause harm, rather than the intent to do
so, followed by the merely reckless actor, who knows that her conduct may
cause harm but goes ahead with it anyway, followed by the negligent
actor, who is simply dangerously clueless.

The connection between dangerousness and mens rea is so natural
that courts slide back and forth between the two even in the analysis of
the dangerousness of objects. So an object’s “inherent dangerousness” be-
came its “inherent vice” when the New York Court of Appeals struggled
with the question whether rubber boots qualified as a “dangerous instru-
ment” (they do: though themselves free of “inherent vice,” they were used
in a dangerous way, by stomping someone on the pavement).”” In the
end, not only can persons be noxious, but objects can be evil, as well.

Apersonal Hazard Control

From the perspective of threat management, no qualitative difference
separates possessor from possessed. There simply are more or less serious
threats, source individuals and danger carriers, with evil taints passing
back and forth between them. It only makes sense, then, that possessors
and possessed, in fact dangers of all shapes and sizes, be processed by a
general hazard control system that begins with the identification of pos-
sible threats, proceeds to their diagnosis, and ends with their disposal.

The general contours of such an apersonal hazard management
regime emerge if we superimpose various of its manifestations upon one
another.>* The identification and disposal of dangerous objects occurs in
many contexts. In general, every object—or animal—the possession of
which is criminal is subject to a parallel system of hazard control. This
makes sense: even after the possessor is punished for possessing and de-
prived of his possession, the item possessed still needs to be disposed of.

The mere possession of certain highly hazardous (or “toxic”) waste is
prohibited.> And so environmental law deals, among others things, with
the “management,” that is, the identification and disposal, of “hazardous
waste,” or, more broadly, “substances hazardous or acutely hazardous to
public health, safety, or the environment.”>®

Possessing dangerous dogs, at least without a license, also is a crime.>’
Supplementing this prohibition, animal laws (often awkwardly classified
under laws that deal with agriculture)®® handle the “control,” that is, the
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identification and disposal, through “seizure,” “confiscation,” and “de-
struction,” of “dangerous dogs” or “mischievous animals.”®

Then, of course, there are the laws that track the criminal proscription
of gun and drug possession. These “administrative provisions”®! deal
with the “[d]isposition of weapons and dangerous instruments, appli-
ances, and substances”®? and the “seizure,” “forfeiture,” and “disposition”
of “controlled substances [and] imitation controlled substances.”® And,
of course, the entire law of in rem forfeiture, which has made such enor-
mous strides in the war on crime, is based on the identification and dis-
posal of objects (rei) that are dangerous in and of themselves.®

The general law of nuisances can be seen as the archetypal hazard con-
trol regime. (Many, but not all, of the more specific schemes make their
connection to nuisance disposal explicit.)®> Modern nuisance statutes are
all about the identification and disposal of hazardous or otherwise “of-
fending” objects, “declaring,” “enjoining,” “condemning,” and “abating”
nuisances.®® There we also find the distinction between nuisances per
se—inherently dangerous objects—and other nuisances—objects that
are merely put to “noxious” use. Abatement of the former requires de-
struction (without compensation).®” Abatement of the latter doesn’t;
putting the object to nonnoxious use is enough.

Hazard control schemes generally begin with a “declaration.” Before an
item can be subjected to the proper kind of control, it must first be deter-
mined whether it is a hazard at all and, if so, what kind of hazard it is.
Only items “declared” to be a “nuisance” (or “dangerous”) fall within the
jurisdiction of a system of hazard administration or management.®®

Among nuisances, a system of hazard management then roughly dis-
tinguishes between two types of threats, one incidental and curable, the
other inherent and incurable. Depending on the type of hazard, its source
is either forfeited and turned to good use or destroyed as a nuisance per
se. Objects not inherently dangerous, that is, objects for which there is
hope, are first subjected to a diagnosis that determines whether they in
fact have been tainted through association with a dangerous person.
These objects may include, for example, “vehicles, vessels, and aircraft
used to transport or conceal gambling records,”® family cars used to so-
licit prostitutes,” and anything somehow associated with a drug offense,
from cars, to houses, to yachts, and even exercise equipment.”!

If the objects have been tainted, and it is upon the possessor to rebut
the presumption that they have, then they are forfeited. This means that
they are temporarily or permanently brought under state control—and
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thereby also taken out of the control of their tainted possessor, thus re-
moving the taint. State officials decide in their discretion the duration of
the period of control. In cases of temporary control, an object is eventu-
ally released to the general public by public sale.”” Alternatively, state offi-
cials may decide to subject the objects to permanent control. They may
“retain such seized property for the official use of their office or depart-
ment.””® (This provision has brought substantial income to police de-
partments throughout the country and has provided an important incen-
tive to pursue the war on crime with great vigor.)

Inherently dangerous objects, the incurably vicious, such as guns and
drugs, are permanently incapacitated. Weapons, for instance, are “de-
stroyed” or otherwise “rendered ineffective and useless for [their] in-
tended purpose and harmless to human life.””* Dangerous dogs similarly
are “euthanized immediately” or “confine[d] securely [and] perma-
nently.””

Interestingly, the New York weapons disposal statute provides for two
exceptions to this general rule of permanent incapacitation. One is
within the discretion of a judge or a prosecutor: “a judge or justice of a
court of record, or a district attorney, shall file with the official a certifi-
cate that the non-destruction thereof is necessary or proper to serve the
ends of justice.” The other is up to the designated disposal official himself:
“the official directs that the same be retained in any laboratory conducted
by any police or sheriff’s department for the purpose of research, compari-
son, identification or other endeavor toward the prevention and detec-
tion of crime.””®

The parallels between this fairly complex scheme for the identification
and disposal of nonhuman threats, animate or inanimate, and modern
criminal administration are apparent. As we saw earlier, these hazard
control schemes apply to objects the possession of which is criminal; that
is, they apply to contraband. But not only is the possession of noxious
objects criminal, the possessors themselves are noxious objects. In a com-
prehensive hazard control regime, the distinction between possessor and
possessed, between person and property, is as insignificant as the distinc-
tion among hazards generally speaking. A person is “declared an enemy
of the state,””” while property is “declared a public nuisance.””®

Possessor and possessed are lumped together into a hazard cluster that
must be neutralized. That one is a person and the other isn’t makes no
difference. In the face of such danger, very personal considerations of
mens rea are out of place. The possessor’s mens rea matters as much as
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the possessed’s: the fact of dangerousness is the mens rea, the viciousness,
that requires state interference. To say that the possession of hazardous
objects is a typical strict liability offense therefore is only half right.”” It’s
the connection to a hazard that substitutes for mens rea. The liability isn’t
strict; it’s grounded in dangerousness.

In the end, possessors are punished not only for possessing nuisances
but for being nuisances themselves. A “dangerous dog” is “any dog which
(a) without justification attacks a person and causes physical injury or
death, or (b) poses a serious and unjustified imminent threat of harm to
one or more persons.”®® Similarly, offenders are persons who, in the words
of the Model Penal Code, (a) engage in “conduct that unjustifiably and
inexcusably inflicts or threatens substantial harm to individual or public
interests”! or (b) “whose conduct indicates that they are disposed to
commit crimes.”® Dangerous dogs are identified and controlled.®*> Dan-
gerous humans are identified and then subjected to “public control.”

The control of human hazards can be temporary or permanent, de-
pending on their classification as an incidental or an inherent danger.
Corrigible human threats are subjected to rehabilitative treatment, a
cleansing process in social control institutions (i.e., prisons). Incorrigible
ones suffer incapacitative treatment, possibly through permanent ware-
housing under a life sentence, with an additional element of enlisting in-
mates in the service of the state. Consider here the use of inmates in
prison industries. Note, also, that the Thirteenth Amendment, which
prohibits slavery, explicitly excludes prisoners® and that even enlight-
ened reformers like Cesare Beccaria viewed (and advocated) imprison-
ment as a form of state slavery.®

Alternatively, incorrigible human threats are destroyed through execu-
tion. It’s no accident that the modern method for eliminating human
hazards closely resembles that for the elimination of dangerous dogs.
Conversely, the New York dangerous dog law provides that “’[e]uthanize’
means to bring about death by a humane [!] method.”®”

Even the exceptional retention of inherently dangerous objects
marked for neutralization finds a parallel in the realm of human hazards.
Consider, for instance, the frequent retention of otherwise dispensable
offenders as witnesses in the disposal processes of other human hazards,
and more generally the practice of granting leniency in exchange for tes-
timony. In either case, “nondestruction” of the human hazard can be
deemed “necessary or proper to serve the ends of justice.” Today, prison-
ers are no longer forced to subject themselves to scientific experiments,
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though they may submit to them voluntarily, or as voluntarily as one can
submit to them under the conditions in many prisons.

What’s more, some nonhuman hazard control regimes provide not
only a definition of offenses familiar from criminal codes. They go on to
lay out defenses to an allegation of dangerousness analogous to the de-
fenses recognized in criminal law. For instance, New York’s statute gov-
erning the “Licensing, Identification and Control of Dogs”® is dedicated
to “the protection of persons, property, domestic animals and deer from
dog attack and damage.”® A dog reveals itself as dangerous if it “attack(s]
any person who is peaceably conducting himself in any place where he
may lawfully be™! or if it “attack([s], chase[s] or worr[ies] any domestic
animal . . . while such animal is in any place where it may lawfully be.”*?
So the actual infliction of harm isn’t a prerequisite. When the victim is a
domestic animal, “chasing” will do.

So much for the special part of this dangerous dog code. But what
about defenses? Several are available:

A dog shall not be declared dangerous if the court determines the conduct
of the dog
(a) was justified because the threat, injury or damage was sustained by
a person who at the time was committing a crime or offense upon
the owner or custodian or upon the property of the owner or cus-
todian of the dog, or
(b) was justified because the injured person was tormenting, abusing
or assaulting the dog or has in the past tormented, abused or as-
saulted the dog; or
(c) was responding to pain or injury, or was protecting itself, its ken-
nels or its offspring.”

The facially dangerous dog thus has at least four defenses at its disposal.
All of these defenses qualify as “justifications.” Recall that already in the de-
finition of “dangerous dog,” we find a limitation to attacks “without justifi-
cation” and “unjustified” threats. First, and more general, the dog can raise
a general justification defense by claiming that its victim, in the case of a
person, was not “peaceably conducting himself” or was not “in [a] place
where he may lawfully be” or, in the case of a domestic animal, that it was
not “in [a] place where it may lawfully be.”® This first line of defense finds
a rough analogue in the Model Penal Code’s general justification defense
(choice of evils), which provides that “[c]onduct that the actor believes to
be necessary to avoid a harm or evil to himself or to another is justifiable,
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provided that . . . the harm or evil sought to be avoided by such conduct is
greater than that sought to be prevented by the law defining the offense
charged. .. ”% Here it would seem that the New York legislature has deter-
mined that the balance of evils weighs against the victim of a dog attack if
she (or it) wasn’t engaging in lawful conduct at the time of the attack, either
by not peaceably conducting herself (or itself) or by not being where she (or
it) may lawfully be.

Alternatively, this implicit, general justification defense is simply
fleshed out by the three defenses laid out in the passage quoted earlier.
Again, these defenses are familiar from the Model Penal Code—and from
traditional criminal law. Defense (a) is analogous to the Code provisions
on “use of force for the protection of other persons” (defense of others)®”
and “use of force for the protection of property” (defense of property).”®
Defenses (b) and (c) parallel the Code defenses “use of force in self-pro-
tection” (self-defense),”® “extreme mental or emotional disturbance”
(provocation), and, once again, defense of others.! If anything, the ca-
nine versions of these defenses are more generous than the human
ones.!”! The Code—and traditional criminal law—Ilimits the defense of
provocation to homicide cases.

By encompassing and connecting human and nonhuman threats as
possessors and possessed, the concept of possession helps to make this
apersonal system of hazard control, where hazards are identified and
eliminated regardless of who or what they might be, possible. By provid-
ing state officials with a flexible doctrinal framework for their discre-
tionary analyses of dangerousness, possession offenses quietly supple-
ment a growing system for the explicit assessment of human dangerous-
ness, which includes pretrial detention hearings, sentencing hearings,
and, most recently, sexual predator ratings, as well as parole hearings.!??
They introduce dangerousness considerations into an area of criminal
law that, on its face, follows the traditional approach of matching behav-
ior to definitions of proscribed conduct in criminal statutes. Dressed up
like an ordinary criminal statute replete with conduct element (“pos-
sesses”), attendant circumstances (“three kilos of powder cocaine”), per-
haps even mens rea (“with intent to distribute”), a possession offense in
reality is a carte blanche for police control of undesirables, through initial
investigation and eventual incapacitation.

Given the flexibility of their conception and the convenience of their
enforcement, possession offenses alone can quickly and easily incapaci-
tate large numbers of undesirables for long periods of time. Possession,
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however, unfolds its full potential as a threat elimination device when
used in conjunction with other broad-sweeping police offenses.

The most potent combination of modern policing is the traffic offense
and possession. Every day, millions of cars are stopped for alleged viola-
tion of one of the myriad regulations that govern our use of public
streets. As soon as you get into your car, even before you turn the ignition
key, you have subjected yourself to intense police scrutiny. So dense is the
modern web of motor vehicle regulations that every motorist is likely to
get caught in it every time he drives to the grocery store. The good news is
that the gap between regulation and enforcement of the traffic laws is
enormous. Unfortunately, that’s also the bad news. It is by the good
graces, or the inattention, of a police officer that you escape a traffic stop
and a ticket, or worse.

Penalties for traffic violations are often astonishingly high, including
short-term incarceration even for a first offense, but they are irrelevant in
the large, incapacitative, scheme of things.!”® The war on crime uses traf-
fic stops not to hand out tickets or even ten-day jail sentences. In the war
on crime, traffic stops are a convenient opportunity to identify and elim-
inate threats. The identification begins with general observation, contin-
ues with a glance inside the car, and ends with a full-fledged search of the
car and its occupants. The elimination takes the form of the one-two
punch of traffic violation and possession offense. Untold times each and
every day, traffic stops reveal evidence of possession at some stage of the
identification process, be it the gun protruding from under the passenger
seat, the rounds of ammunition rolling around on the floor, the mari-
juana paraphernalia sticking out from under a blanket on the back seat,
or the vial of crack cocaine found during the search incident to arrest for
driving without a registration. One moment the driver of the “late-model
sedan” is cruising down I-95. The next moment he finds himself charged
with a possession felony of one kind or another, or both, as in the “vari-
ety of narcotics and weapons offenses” familiar from Supreme Court
opinions.!%*

In the end, it really makes little difference exactly why a particular per-
son attracts the attention of a police officer. What matters is that, once he
has been identified as a potential threat, possession offenses are a conve-
nient way to get him off the streets, either in conjunction with another
offense or, increasingly, all by themselves. The connection between evi-
dence of possession and possession is instantaneous, and evidence of
possession is easily found.
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To see just how easy, let’s take a closer look at some of the ways in
which police can happen upon “contraband,” in the specific sense of “the
very things the possession of which was the crime charged.”!% We needn’t
look far for illustrations of the convenience of possession policing. The
Supreme Court’s criminal procedure opinions are filled with them. Given
that only successful possession searches make it before any court, that
only a small portion of these cases then make it before an appellate court,
and that only a minuscule fraction of these in turn make it to the
Supreme Court, we can only guess how often the policing practices con-
sidered by the Court are used “in the field.”

Possession in the Supreme Court

A glance at the Supreme Court’s possession-related opinions reveals the
significance of possession police in all its marvelous variety. We also see
how willing the Court has been to accommodate the needs of law en-
forcement in its effort to incapacitate undesirables by connecting them to
one or more of the offenses in their possession grab bag. In fact, it turns
out that much of the Supreme Court’s recent criminal procedure ju-
risprudence has been made with possession cases. From Carroll to Terry
to Wardlow, possession offenses have inspired the Court to loosen consti-
tutional protections in the service of more effective policing and, most
recently, of the war on crime.

Police officers are likely to stumble upon possession evidence anytime
they make an arrest. This makes sense. Early on, police were entitled to
search any area in the arrestee’s possession, so evidence of possession was
found within an arrestee’s possession. For instance, in United States v. Ra-
binowitz,'% the search incident to Rabinowitz’s arrest revealed a plate
“from which a similitude of a United States obligation had been printed”
and possession of which was illegal.

This connection between possession and possession was muddled
when the Court overruled Rabinowitz some twenty years later, in Chimel
v. California.'"” Since Chimel, the scope of the search incident to an arrest
is defined by the arrestee’s “armspan.”!%® That way, police are not sup-
posed to be able to search areas within the arrestee’s possession but not
within his reach. This doesn’t mean, of course, that police no longer find
evidence of (illegal) possession during a “search incident.” On the con-
trary. For one thing, the armspan area is merely a subset of the area
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within the arrestee’s possession. For another, since the 1990 decision in
Maryland v. Buie,'” police can do a much broader “protective sweep”—as
opposed to a search—of surrounding areas far beyond the arrestee’s
armspan, as well as beyond the area within his actual possession. As Jus-
tice Brennan explained in his Buie dissent, “a protective sweep would
bring within police purview virtually all personal possessions within the
house not hidden from view in a small enclosed space.”!!® He’s right, of
course, and, from the perspective of possession police, that’s a good
thing. “Personal possessions” obviously—and conveniently—include not
only evidence of the crime underlying the arrest but evidence of the stan-
dard possession offenses, as well.

As one might expect, the combination of search incident to arrest and
traffic stops has been a fruitful one for the detection of items illegally pos-
sessed and for the incapacitation of those who possess them. The Supreme
Court expanded a passenger’s “armspan” to the interior of a car in New York
v. Belton.!"! Belton had been a passenger in a car whose driver had been
pulled over for speeding. He ended up convicted of cocaine possession. The
trooper had smelled and then found marijuana in the car, which led him to
put everyone in the car, including Belton, under arrest for marijuana pos-
session. Incident to that arrest for possession offense number 1, the trooper
then searched the entire car. It was then and there that he found cocaine in
a zipped pocket of Belton’s jacket on the back seat. Hence Belton’s connec-
tion to the second, and far more serious, possession offense.

It doesn’t take a full-blown arrest, however, to generate possession evi-
dence—and therefore possession convictions. Mini-arrests called Terry
stops will do. In 1968, the Supreme Court permitted police officers to de-
tain suspects, however briefly, without probable cause—never mind a
warrant.!'? That case was Terry v. Ohio. Terry was a possession case,
though a quaint one compared with today’s possession proliferation.
Terry and two others had been “stopped and frisked”—to use the Court’s
technical description of their mini-arrest and search—by a police officer
on the beat who suspected they were casing a store for a burglary or a
robbery. The “frisk” turned up guns on Terry and another of the men.
They were convicted, not of attempted burglary but of carrying a con-
cealed weapon, “and sentenced to the statutorily prescribed term of one
to three years in the penitentiary.” Such a convenient method of incapaci-
tation was sure to catch on in the war on crime.

And it did. Soon officers en masse were discovering suspicious bulges
in the “outer garments” of Terry friskees. In Terry, Police Detective Martin
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McFadden at least had found what he was looking for, a gun. But once a
frisking officer is patting down a suspect, there’s no telling what contra-
band she might come across. So the exploration of bulges in search of
“weapon-like objects” soon began turning up not only weapons but a
panoply of other illegally possessed items, including drugs (of course)!!?
and lottery slips, in New Jersey.!!4

And, just like full-fledged arrests, Terry mini-arrests work well with
traffic stops that don’t blossom into “custodial arrests,” as they did in Bel-
ton. The seminal case of Pennsylvania v. Mimms nicely illustrates the fa-
miliar chain of events leading from traffic stop to bulge to frisk to gun
possession to a prison sentence.!!® The Supreme Court’s rendition is too
full of the standard technical lingo to pass up:

While on routine patrol, two Philadelphia police officers observed respon-
dent Harry Mimms driving an automobile with an expired license plate.
The officers stopped the vehicle for the purpose of issuing a traffic sum-
mons. One of the officers approached and asked respondent to step out of
the car and produce his owner’s card and operator’s license. Respondent
alighted, whereupon the officer noticed a large bulge under respondent’s
sports jacket. Fearing that the bulge might be a weapon, the officer frisked
respondent and discovered in his waistband a .38-caliber revolver loaded
with five rounds of ammunition. The other occupant of the car was carry-
ing a .32-caliber revolver. Respondent was immediately arrested and subse-
quently indicted for carrying a concealed deadly weapon and for unlawfully
carrying a firearm without a license. ''®

“Armspans” play a role in frisks incident to stops as they do in searches
incident to arrests. And, once again, the Court has found a way to extend
that span to include the interior of cars in traffic stops. In Michigan v.
Long,'” decided six years after Mimms, the Court applied Terry to the fol-
lowing connection between possession—in this case, of drugs—and a
routine traffic violation—in this case, speeding. Once again, here is the
Court’s account of the chain of events, culminating in Long’s conviction
for marijuana possession:

Deputies Howell and Lewis were on patrol in a rural area one evening
when, shortly after midnight, they observed a car traveling erratically and
at excessive speed. The officers observed the car turning down a side road,
where it swerved off into a shallow ditch. The officers stopped to investi-
gate. . .. After another repeated request [to produce his registration], Long,
who Howell thought “appeared to be under the influence of something,”
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turned from the officers and began walking toward the open door of the ve-
hicle. The officers followed Long and both observed a large hunting knife
on the floorboard of the driver’s side of the car. The officers then stopped
Long’s progress and subjected him to a Terry protective patdown, which re-
vealed no weapons. Long and Deputy Lewis then stood by the rear of the
vehicle while Deputy Howell shined his flashlight into the interior of the
vehicle, but did not actually enter it. The purpose of Howell’s action was “to
search for other weapons.” The officer noticed that something was protrud-
ing from under the armrest on the front seat. He knelt in the vehicle and
lifted the armrest. He saw an open pouch on the front seat, and upon flash-
ing his light on the pouch, determined that it contained what appeared to
be marihuana. After Deputy Howell showed the pouch and its contents to
Deputy Lewis, Long was arrested for possession of marihuana. A further
search of the interior of the vehicle, including the glovebox, revealed nei-
ther more contraband nor the vehicle registration. The officers decided to
impound the vehicle. Deputy Howell opened the trunk, which did not have
alock, and discovered inside it approximately 75 pounds of marihuana.!'®

Long got away with a sentence of two years’ probation, a fine of $750,
and court costs of $300.!* That was in 1978, in a Michigan state court. In
today’s coordinated federal-state police regime, possession offenses carry
a much heavier incapacitative stick. In federal court, possession of sev-
enty-five pounds of marijuana would get him between thirty-one and
forty-one months of real prison time, without parole, assuming he had a
clean record.'?® But federal intervention wouldn’t have been necessary. In
Michigan state court today, he would face “imprisonment for not more
than 7 years or a fine of not more than $500,000.00, or both.”!?! Michi-
gan, after all, is the land of Harmelin, the case in which the Supreme
Court upheld a mandatory sentence of life imprisonment without the
possibility of parole for simple drug possession.!??

Police understand the connection among traffic violations, Terry, and
possession offenses very well. Long before Terry, the Supreme Court aided
another war on possession—of liquor—by carving out the automobile ex-
ception to the Fourth Amendment’s warrant requirement. In the 1925 case
of Carroll v. United States,'* the Court was so impressed with the mobility
of the “automobile” that it did away with the requirement that a police offi-
cer get a warrant to search a car he thought might contain contraband, to
wit, liquor; by the time he showed up with the warrant, the car—unlike the
more familiar, and stationary, houses—might be long gone. Carroll was
suspected, and convicted, of “transportation or possession of liquor.”
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Seventy-five years later, police are not limited to pulling over and
searching cars they suspect of containing evidence of illegal possession.
Instead, they are just as likely to pull over cars for something entirely dif-
ferent and then bootstrap themselves into a search of the car for that all-
important possession evidence. The officer in Carroll, after all, still
needed probable cause to search the car for liquor. The automobile ex-
ception is an exception to the warrant requirement, not to the Fourth
Amendment altogether.

As a result, the car search—possession jurisprudence of the war on
crime often has been about everything but possession. It has been about
broken tail lights, expired registration stickers, touched divider lines,
rolled-through stop signs, improperly signaled turns, and, of course,
speeding. There are many possession offenses. And there are many who
commit possession offenses every day. But there are even more traffic of-
fenses, and millions of them are committed every minute.

Nothing’s easier than cruising down the street or staking out a high-
way and developing probable cause that someone has committed a traffic
infraction. Armed with that probable cause, a police officer can stop a car
and eventually search its occupants and the car itself, happening upon
possession offense evidence along the way.

But that’s not all. Since 1968, the police don’t need probable cause that
an offense—including a traffic infraction—has been committed. Since
Terry, “reasonable suspicion” will do. And, once stopped, cars and their oc-
cupants have a tendency to be searched and to yield possession evidence.

More recently, the Supreme Court has made the leap from car stop to
possession evidence even easier. In 1976, the Court began authorizing
police officers to stop cars without any suspicion of any kind, not reason-
able suspicion, not probable cause, as long as the stop qualifies as a “road-
block” for routine checks of this or that—illegal aliens,'** driver’s li-
censes, ' registrations,!2® DWI.1%7

No matter how the initial stop (or arrest) occurs, the so-called plain
view exception comes in handy in order to transform this encounter be-
tween police and citizen into an instance of possession police. If a police
officer has a right to be where she is, she has a right to see what she sees—
and feel what she feels,'?® hear what she hears,'” or smell what she
smells.!?% In the case of a traffic stop, what she sees often enough is evi-
dence of illegal possession. The plain view exception was first recognized
in 1971, in a murder case.!®! But it was significantly expanded for use in
the crime war in 1983, in yet another possession case. In Texas v.
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Brown,'*? the Court did away with the requirement that the criminal na-
ture of the item seized in plain view be immediately apparent. Since
Brown, the police merely need probable cause to believe that the item is
contraband. Brown had been stopped at “a routine driver’s license check-
point” in Fort Worth, “[s]hortly before midnight.” When the officer
shone the ever present flashlight!*® into B