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Introduction

FIFTEEN YEARS AGO, while riding the NYC subway, I picked up The
New York Times sitting on the seat next to me and was immediately struck
by the article “A Drug Court Takes a Risk to Aid Addicts.™ It spoke about
the emergence of drug courts as a strategy for dealing with nonviolent drug
offenders, and referred to the “human resilience” these courts tapped into
and their “redemptive possibilities.” Brooklyn’s district attorney described
them as a “symbol of an enlightened answer to the drug plague.” Addicts
were given the choice of prison or drug treatment; if they chose the lat-
ter, they would attend treatment and regularly meet with a judge who had
the power to send them to prison if they failed, but this program also gave
them the chance to be “clean,” productive members of society. This made
good sense to me. Addicts needed help, treatment was the best option, and
coerced treatment showed that the courts cared about them. And I teared
up at the story of Eddie Santiago, with the help of a judge, picking up the
pieces of a life destroyed by addiction. As New York State Chief Justice
Judith Kaye has explained, these courts fix “ruined lives, broken families,
neglected children, ravaged communities.”” Who could disagree with this?

Drug courts offer a policy approach to drug use that has broad politi-
cal appeal. Bill Clinton’s “drug czar,” General Barry McCaftrey, was a vo-
cal supporter of drug courts and oversaw their expansion. George W. Bush
praised them as “effective and cost-efficient” And Barack Obama’s drug
czar, Gil Kerlikowske, is making them a central feature in the Office of Na-
tional Drug Control Policy’s platform. Drug courts have been implemented
in every state and have been incorporated into mainstream criminal jus-
tice practice. Moving from a small experiment in a few urban areas, drug
courts are becoming a central part of the criminal justice system. They are
the subject of frequent opinion pieces, praised for their acknowledgment
that addiction is a disease best addressed with a combination of treatment
and sanctions? A “firm hand” and “swift response to infractions” can be
the “best medicine for people with addictions.™ Rock stars such as Trey
Anastasio, the lead singer of Phish, and Slash, the former guitarist of Guns
N’ Roses, as well as conservative politicians and retired military generals,
sing their praises. Newsweek recently heralded them a “vanishingly rare
thing in Washington: an issue with near consensus.” Few people openly
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critique drug courts, and when they do, they quickly offer suggestions for
improving them.® The paradigm of coerced treatment is rarely questioned;
the ideology of drug courts, with its premise that habitual substance use is
caused by the disease of addiction, the cure for which is abstinence from
drugs best achieved through heavily monitored drug treatment, is now
widespread.

The popularity of drug courts rests on hegemonic beliefs about the im-
provability of the human condition; behavioral flaws stem from diseases
that can be diagnosed and fixed. They also draw on our belief that trans-
gressors must be punished even if an underlying disorder is compelling
one’s deviance. They constitute a seemingly inconsistent marriage of our
faith in punishment and treatment, and yet they make perfect sense when
we view the development of our ideas about deviance and deviants from a
historical perspective. Judging Addicts is the story of this development. It
focuses on the ideas that motivate the practice of coerced drug treatment
in the criminal justice system, fully articulated during the Progressive Era
in the United States when they were codified in court practice, but pre-
dating this institutionalization. I frame these ideas as historical triumphs,
rather than scientific ones, and detail their origins. Unlike studies that have
ably depicted the inner working of drug courts, their punitive and thera-
peutic balancing act in the “theater” of the courtroom,” I explore how the
ideas motivating their practice, as articulated by the words and writings of
proponents for coerced treatment, are informed by competing theories of
deviance (one viewing it as a crime, the other as an illness), different ideas
about how to fix these problems (punishment or treatment), and the over-
lap between the punitive and medical paradigms. Framed within the soci-
ology of knowledge and a constructionist perspective on social problems,
I focus on how the people designing criminal justice policy talk about the
problems of drugs and crime, and I attend to the ideas that motivate policy
and practice.

Putting Ideas into Practice

My interest in the ideas motivating drug and criminal justice policy de-
veloped out of my public health work, where I was actively involved in
articulating the disease model of addiction. For several years, I worked
as a public health researcher and policy analyst for both city government
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and nonprofit research organizations in New York City and New Orleans.
Much of my work centered around drug policy in the United States, focus-
ing specifically on advancing public health and medicalized perspectives of
persistent substance use. Many of the program directors and policymakers
I worked with shared a similar perspective—namely, that the correct way
to understand persistent substance use, called addiction, was to view it as
a disease. Steeped in this framework, I wrote reports and book chapters
about substance users and drug policy. In one such chapter, “The Public
Policy Context of Drug Use in New York City,” my coauthor and I wrote,
“Substance abuse is a manageable, chronic disease, not unlike asthma or
diabetes. This perspective is informed by a vast body of research on the
biomedical bases of addiction.” We did not provide any citations to justify
this perspective precisely because public health researchers and advocates
so widely shared and repeated it as truth.

How did I know persistent substance use was a disease called addiction?
Well, in fact, I didn’t. However, what I did know, from working with doc-
tors and drug treatment providers, was that the disease model of addiction
was considered an enlightened and progressive approach to understand-
ing habitual substance use. Enlightened, because it reflected biomedical
and scientific interpretations of deviant behavior. Progressive, because the
medical model held the promise of removing the stigma associated with
substance use. If addicts were sick, we couldn’t blame them for their addic-
tion. And if they were sick, we couldn’t punish them for it either. As a par-
ticipant observer in the world of public health and drug policy, I thought
I understood the liberatory implications of this medical framework. I
assumed that the adoption of the medical paradigm by the criminal jus-
tice system was progress and an important acknowledgment that addicts
needed treatment not punishment, that habitual substance use was a medi-
cal not criminal justice issue.

Creeping Doubts

But as I started to do more research on drug policy across the country,
talking with physicians who treated drug users and ran drug treatment
programs and with the people in these programs, many of them poor and
black or Latino, the implications of coerced drug treatment started to take
on new meaning for me. I discovered that many, and oftentimes most, of
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the people in drug treatment were mandated there through the criminal
justice system regardless of whether they viewed themselves as addicts,
and that they were monitored by medical doctors and the court system, by
probation or parole officers, and by treatment staff. The data on admissions
to drug treatment programs in the United States bear these observations
out: the criminal justice system is the largest single source of referrals to
publicly funded drug treatment for adults, young adults, and youth.’ I be-
gan to see firsthand how this merger of the punitive and medical produced
programmatic and therapeutic contradictions and increased oversight for
people trying to please the myriad treatment and criminal justice staff
overseeing them. Treatment staff had their decisions second-guessed by
judges, many of whom were setting the terms for what “success” in treat-
ment meant. Drug users learned to play the part of contrite addict, defer-
ring to the therapeutic discourse of treatment and the punitive overtones
of the court. Treatment providers told drug users that they were sick with
the disease of addiction. And yet they were also regularly reminded they
were bad. Routine drug testing often led to termination from the program
if these tests detected the ingestion of illegal drugs. Security guards sta-
tioned by the front door of the treatment program eyed them suspiciously.
Reports back to judges and probation officers reminded drug users that
people with the power to punish were watching them. Through subtle and
overt signs, drug users were reminded that they might be sick with a dis-
ease but they were also bad and this badness manifested itself in their drug
use.

As someone who believed in and advocated the disease model of addic-
tion, I wondered: If these people were sick, why did the courts have any
sustained interest in them? How could they justify this, in the face of the
proliferating medical theories of addiction? What happened to the prom-
ise of reducing the stigma of substance use by calling it a disease? And did
calling something a disease actually reduce stigma?

Working through the Doubts

Judging Addicts stems from these core concerns about the origins and
implications of theories of deviance. I examine how drug users are con-
structed as bad and sick, as bad because they’re sick, as always sick and
therefore always bad, always within the purview of the criminal justice
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system. I consider medicine and punishment as important ideological ve-
hicles for advancing the social control of drug users. I frame the medical
and punitive perspectives as complementary rather than contradictory ap-
proaches to drug use.

My central interests are the forces outside the criminal justice system
that provide the basis for the theories about drug use, addiction, and re-
covery that drug court advocates draw on to construct and justify a role
for the courts in solving the complex phenomenon of habitual substance
use. I look at how the problem of drug use and its connection to crime is
constructed in the first place. Drug courts emerged at a historical moment
where institutional crises, such as prison overcrowding, necessitated con-
ceptual transformations in the classification of a group of offenders whose
transgressions were drug-related. While still called defendants, these of-
fenders are simultaneously labeled as addicts as well as clients, consumers,
and participants. They are both bad and sick, and they are sick with a dis-
ease that is both biological and behavioral. Because addicts are sick with
a disease that is known through behavioral abnormalities, in this instance
criminal conduct, the court is focused on ameliorating these abnormali-
ties. But the goals of drug courts extend far beyond the behavior that led to
someone’s initial arrest.

Drug courts are predicated on the notion that every aspect of a per-
son’s life is affected by their addiction, and thus broad swaths of their lives
need to be addressed by the court to intervene in this addiction. Drug
court proponents did not construct these theories of addiction; they have
been developed and refined for more than two hundred years as a medical
model of persistent substance use that viewed addiction as an incurable
disease developed. These models hold that addicts have a chronic illness,
one that can be managed but never eradicated. It can never be “cured” be-
cause addiction is a relapsing condition. Relapse is “inevitable,” as so many
drug court advocates told me, echoing the now commonplace notion that
it is extremely difficult to stop using drugs and that several attempts are
necessary for drug users to achieve sobriety—a tenuous sobriety, however,
precisely because of the nature of their disease. If relapse is always a pos-
sibility, then addicts can never be cured.

Because sobriety is tenuous and abstinence hard to maintain, addicts
need help to “stay the course.” Drug treatment works but it can’t keep ad-
dicts there if they don’t want treatment or if they seek to stop using drugs
through other means. The dominant perspective in the field of addiction
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treatment and medicine is that, because addiction is a disease, it requires
a therapeutic intervention. And because addicts relapse, this intervention
needs to be sustained.

Drug courts enter into this discussion, drawing on prevailing medical-
ized theories to justify the practice of coercing people into drug treatment.
But they also add to these medicalized theories of persistent substance use
through their consistent advocacy for coercion as the key to effective treat-
ment. They argue that coercion compels addicts to stay in treatment longer
than they might if they can enter and leave voluntarily. Drug court advo-
cates actively construct a solution to the problem of addiction that clearly
articulates coercion as the centerpiece. The way to achieve this coercion
is through the courts, where judges are given the power to both heal and
punish. They heal by coercing addicts into drug treatment, with incentives
such as reduced prison sentences, and they punish by imposing sanctions,
such as periodic incarceration. But this punishment is viewed as part of the
healing process, rather than counter to it. Periodic incarceration or other
less severe sanctions become the way the court supports the defendant’s
recovery process.

A second way courts support recovery is by recognizing that the defen-
dant coming through the courts, labeled an addict, is more than just some-
one who needs to stop using drugs. They are someone whose life is “out
of control,” as evidenced by repeated arrests, and someone, therefore, who
needs help in areas of their life not considered, through strict legal reckon-
ing, within the court’s purview. In the name of helping people and facilitat-
ing recovery, drug courts expand the scope of activities the court monitors.
Rather than punishing a specific act that has happened in the past, drug
courts use this specific act—the reason for the person’s arrest—as the “op-
portunity” to affect the defendant’s future actions. The court concerns it-
self with a host of factors in the defendant’s life. They justify this expansion
through theories of addiction that view habitual substance use as affected
by and affecting every aspect of the persons life. Because the addict’s be-
havior also affects other people, conceptualized as “the community,” this
expansion into increasing aspects of the defendant’s life is enacted in the
name of public safety.

Drug court advocates explain this increased oversight of defendants
with a logic of caring and concern for the lives of defendants. Traditional
criminal processing of drug offenders has filled prisons but done noth-
ing to stop drug use or drug-related crimes. Often called “alternatives to
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incarceration,” drug courts are viewed by their advocates as a “revolution-
ary” approach, one that injects a “healing” function in the criminal justice
system—and one that demands accountability of defendants while offer-
ing them the way to transform their lives according to prevailing medical-
ized and behavioral theories of addiction and recovery. As C. West Hud-
dleston, the CEO of the National Association of Drug Court Professionals,
recently wrote, “Drug court clients and professionals alike embody and are
shining examples of the courage to make progress every day.”® Proponents
of these courts actively produce a narrative of their noble approach, one
that is echoed in the glowing news coverage they receive.

When I originally started this research, I understood drug courts as
their proponents presented them, as a “radical reorientation” away from
the exclusively punitive approach that had come to dominate contempo-
rary punishment. Unlike drug court proponents, and counter to my ini-
tially positive response to them, I was concerned by the increasing, and
seemingly unprecedented, levels of interaction between the criminal jus-
tice and treatment systems I witnessed in my public health work. Drug
court advocates genuinely believe that what they are doing is a radical de-
parture and that their efforts at rehabilitation differ from previous genera-
tions’ with the explicit “responsibility” that is foisted on the defendants to
be active participants in their own cure. They also believe that their efforts
to show that the courts “care” is a departure from the punitive approach of
the criminal justice system, where defendants are processed with little con-
cern for their interior lives or the underlying motivation for their criminal
behavior.

History Repeats Itself

While drug courts contribute to contemporary theories about and discus-
sions of addiction, they are part of a larger historical conversation about
how to define, contain, and control deviance. Much that has been written
about contemporary punishment traces the origins of these increasingly
punitive strategies to the early 1970s, when a shift from a “welfarist” ap-
proach to punishment to a “managerial” one occurred.” Punishment, ac-
cording to these scholars, is no longer about transforming the individual
but about managing dangerous populations. In much of the literature, two
opposing perspectives are mapped out: repressive versus rehabilitative,
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punitive versus transformative. And yet these typologies can’t fully account
for any single punishment strategy, no matter how benign or nefarious it
seems at first glance. I have come to understand the interplay between the
rehabilitative and repressive: they need each other, at any one historical
moment, to serve as an important point of contrast. But rehabilitative or
punitive in comparison to what?

As I delved into the extensive history of punishment, I realized that
the issues plaguing contemporary punishment have deep historical ori-
gins. Punishment and discipline have been integral to the formation of the
state; nascent communities used rulemaking and their responses to rule-
breaking as a way to establish order.” The sociologist Kai Erikson, in his
groundbreaking work Wayward Puritans, showed how the Puritans used
punishment as a way of defining who they were as a community. They also
developed knowledge about deviance: what produced it and how to clas-
sify it. The Puritans used static categories, not unlike the category of “ad-
dict” used by drug court advocates, to label deviants permanently as such.
While rulebreakers could be reformed, and reform was an important goal
of punishment, their status as deviant remained constant and served as a
reminder to the larger community about the rules that were necessary to
determine the community’s survival. The contradiction in punishment,
then, is that it is meant to fix the offender who, because of prevailing theo-
ries of deviance, can never fully be fixed.

This tension inherent in punishment reforms, and their inability to
fix people, has led to what the historian David Rothman has defined as
a cycle of “conscience and convenience” as each generation attempts
to get punishment “right”* Through his examination of Jacksonian
and Progressive Era punishment transformations in the United States,
Rothman identified a cycle whereby conscience propelled reformers
to transform the status quo of punishment. Armed with new theories
about what causes crime and how to fix the individual criminal, these
reformers argued for a more humane way to punish transgressors. Pris-
ons, considered by many today to exemplify one of the least humane ap-
proaches to punishment, were the result of reformers’ efforts and were
considered the most progressive and enlightened way to alter behavior.
The ideals of the reformers, however noble, are often taken over by the
imperatives of convenience, where misapplications of the underlying
principles that guided the reform are put in place, partly for institution-
ally expedient reasons. The misapplication then leads to new reform
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efforts meant to cure the ills that come out of the previous reformers’
efforts.

Progressive Era reformers initiated a host of transformations in pun-
ishment that were largely attempts to undo the deleterious effects of the
prison and to enact the kind of personal transformation progressives
thought was the key to curing deviance and deviants. They emphasized a
personalized approach to punishment and heavy judicial discretion, and
were convinced this discretion was essential to address the environmental
and psychological causes of crime. It was this same personalized approach
that would come under attack fifty years later by reformers who argued
that discretion led, among other things, to gross abuses of the system and
to racial discrepancies in sentencing.

My Argument

Framing drug courts within these broader historical perspectives as well as
within contemporary discussions of punishment, deviance, and addiction
has led me to revise my original understanding of drug courts” historical
uniqueness and to the five main conclusions about drug courts, summa-
rized briefly here, that this book will address.

First, drug courts, rather than constituting a “radical reorientation” or a
“triumph of the disease model,” are neither radical nor a triumph.* Instead,
they greatly resemble the Progressive Era reforms that influenced punish-
ment in the late nineteenth and early twentieth centuries. Then, as now,
the medical model of deviant behavior was a key tool advocates used to
justify court expansion and the individualized punishment/rehabilitation
they enacted, rather than to cede control of social problems to the medi-
cal establishment. Like these earlier reforms, drug courts draw on outside
disciplinary perspectives to articulate an enhanced role for the court as an
institution that uses its punitive power to coerce rehabilitation in the name
of “helping” people, rather than solely punishing them. In doing so, the ad-
vocates of drug courts reform how the criminal justice system understands
and responds to drug-related offenses while firmly cementing the control
of addiction in the hands of this same system. Drug courts aren’t a par-
ticular triumph because, even in the most inflated estimate of their scope,
they affect a mere fraction of the more than seven million people currently
under criminal justice supervision in the United States.
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Second, despite the deep historical precedents for coerced treatment,
drug court advocates speak, almost uniformly, as if these courts represent
a radically new approach to addressing criminal offenders. The advocates I
interviewed believe that drug courts are the right way for the criminal jus-
tice system to deal with drug users. They see these courts as unprecedented
and visionary. Because they speak with an almost monolithic voice about
these courts, they do not, with a few exceptions, engage seriously with the
critiques that were lodged against, and led in part to the demise of, their
Progressive Era predecessor courts. Unquestioningly believing that drug
courts are better than prison, and viewing prison as the only other way to
deal with drug offenders, the advocates I interviewed dismissed any seri-
ous consideration that judges might use their greatly expanded powers in
potentially dangerous ways.

Third, the disease designation, while an attempt to differentiate among the
individuals under criminal justice supervision, actually obscures their racial
homogeneity. By ascribing a disease state to defendants, drug courts erase
racial bias from the equation: discussions of race were uniformly absent from
my interviews with advocates about coerced treatment and criminal justice
processing. The advocates I interviewed spoke about the “revolving door” of
drug offenders, the explosion of drug-related arrests in the 1980s, and the jail
and prison overcrowding that compelled them to seek alternative sanctions
to prison for addicts. In a criminal justice system defined almost exclusively
in terms of racial inequality, where African Americans and Latinos are vastly
overrepresented and far more likely than their white drug-using counterparts
to be arrested, the absence of a discussion of race is notable. According to
this disease logic, the state of addiction renders individuals vulnerable to
criminal justice involvement, not bias in policing, arrest, charging, convic-
tion, and sentencing that leads some drug uses directly into long-term over-
sight by the criminal justice system. Again, this medicalizing of defendants
resembles the Progressive Era reforms where middle-class anxieties about
immigrant behavior were translated into disease designations that permitted
new forms of social control.

Fourth, by removing consideration of race and class, drug courts con-
tinue with rather than depart from the historically persistent efforts to
define deviance in ways that are compatible with an implicit logic of in-
equality, and that complement rather than counter the concentrated in-
stitutional context of prison. Drug courts echo the specific concerns of
the Progressive Era reformers, with the use of the courts as the site for
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enacting medical and behavioral sanctions, as well as the broader concerns
of control and deviance that predate the Progressive Era. Thus they are a
part of the cycle of conscience and convenience as each generation of mid-
dle-class reformers attempts to model punishment on prevailing norms
and enact social control over “unruly” classes in ways that are compatible
with prevailing sensibilities about the causes of and cures for deviance.

Fifth, and overall, understanding punishment from this historical per-
spective, and the needs it serves in the community, it is difficult, and irrel-
evant, to declare any one punishment strategy “innovative,” “groundbreak-
ing,” or any of the many other adjectives that have been used to describe
the historically persistent efforts of reformers to craft punishment that
“works.” The one constant is the need to figure out how to enact effective
punishment. Effective at what is an issue this book will directly take on,
focusing on the ways that drug court advocates stake a claim for the courts
in treating such a complex concept as addiction.

While historical considerations are paramount to this book’s argument,
it is also important to emphasize, as the historical sociologist Philip Gorski
points out, that “similar is not identical.™ Drug and problem-solving courts
are emerging at a particular historical time. This historicity affects the the-
ories of crime, addiction, and the court’s role in solving social problems
that court reformers draw on and construct. It also affects the arguments
reformers develop, how they frame these arguments, the way they justify
their interventions, and the shape these interventions take. This book is fo-
cused on articulating these theories, providing their historical precedents,
and considering drug courts as a distinct, yet interconnected, moment in
the construction of the problems of deviance, crime, and punishment.

Overview

Chapter 1 provides the background about the history of drug courts and
the specific theory and methods I used for this book. In it I discuss the
theoretical background for my study’s empirical focus, detailing the soci-
ology of knowledge literature. I argue for an approach to understanding
punishment that views the construction of the “problems” of crime, pun-
ishment, and deviance as an important area of inquiry, an approach that
considers the ideas behind drug courts as relevant for understanding their
expansion.
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Chapter 2 details the history of punishment in the United States. I de-
scribe the competing theories that have prevailed throughout the history
of punishment about what exactly causes people to transgress norms and
what compels them to commit crimes. I link these theories to generalized
constructions of deviance as well as specific strategies that have been used
to define, contain, and control criminal behavior.

In Chapter 3 I draw on the words and writings of drug court proponents
to detail the multiple problems they were responding to when they devel-
oped this particular model of coerced treatment. As this chapter shows,
drug court advocates were concerned by the increased and repeat incar-
ceration of drug offenders. Their solution was to put rehabilitation back on
the agenda of the criminal justice system in a way that rehabilitates the sta-
tus of judges and the courts while “fixing” defendants. Rather than viewing
the decriminalization of drugs as a means to reduce the prison population,
they see drug courts as a solution that allows the criminal justice system to
regain legitimacy and retain control of drug users. It is here and in chapter
s that advocates’ uniform sentiments about drug courts become apparent.

Because prevailing approaches to punishment are affected by ideas with
origins outside punishment, I pay attention in chapter 4 to the rise of med-
icalized theories of addiction that drug court advocates draw on to stake
their claim over addicts. It is these now dominant ideas that are the basis
for the broad support for drug courts.

In Chapter s I show how drug court advocates draw on the prevailing
medical and social sciences to explain addiction and to argue for treatment
over incarceration. In doing so, however, they create their own theoretical
logic when they argue for the importance of coercion—and especially the
role coercion can play in rehabilitating someone who is sick. Drug court
advocates merge seemingly contradictory perspectives in making their
“case for coercion,” and draw on theories of addiction that are heavily in-
fluenced by biomedical perspectives to argue for enhanced court and judi-
cial oversight of defendants.

Chapter 6 discusses the future of drug courts, focusing on the recent
preoccupation of advocates with these courts’ institutionalization. I show
how they attempt to balance contradictions that are inherent in efforts to
“institutionalize” interventions whose very success is ascribed, by these
same advocates, to their highly personal nature. Judges gain personal
knowledge about each defendant that can be used to enact consequences
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that will impress on the defendant the importance of following the pre-
scribed treatment protocol. One of the main features of drug courts—
their individualized and personalized nature—is in direct tension with
the imperatives of institutionalization. This tension is manifested in the
advocates’ lack of consensus about what drug court success means. I also
discuss the expansion of the drug court model, as it moves horizontally to
other forms of criminality, redefined as medicalized deviance, and verti-
cally, to juveniles who are a renewed target for coercive therapeutic crimi-
nal justice measures.

In the book’s conclusion, I consider alternatives to drug courts and the
criminalization of drugs and drug users that entail neither punitive over-
sight nor coercion. Highlighting the contradictions in our drug policy,
where some people are punished for using mind-altering substances while
others are encouraged to use them via prescription pharmaceuticals, I re-
iterate the idea that our preoccupation is less with drug use than with the
behavior of certain drug users. I conclude that unless we have an episte-
mological shift in how we understand drugs, drug users, the value of sobri-
ety, and the role of the state in coercing health, we will continue in a failed
cycle with long historical roots and precedents.

“Drug Court Works,” claims a bumper sticker sold by the National As-
sociation of Drug Court Professionals. Four recent studies suggest the
contrary and have leveled critiques against drug courts similar to those
that hastened the demise of Progressive Era reforms.” They fail to address
the racial bias in the criminal justice system and therefore favor white de-
fendants, screening out African Americans. They are “conviction mills,”
forcing people to plead guilty to get into the drug courts. They “widen the
net” of the criminal justice system: more rather than fewer people are ar-
rested for low-level drug offenses because drug courts are an alternative av-
enue through which to process these defendants. They diminish resources
for people who want to enter treatment voluntarily, diverting increasingly
scarce funds for drug treatment to people mandated there through the
criminal justice system. People who fail at drug court and go to prison end
up spending more time incarcerated than if they had bypassed drug court
altogether.

Judging Addicts is both an intellectual and political enterprise. By attend-
ing to and contextualizing how advocates of coerced treatment craft their
arguments, I am showing how they are making ideological arguments,
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framed within the technical language of criminal justice processing, that
have broad social resonance. They appeal to prevailing ideas about the
connection between drugs and crime, the values of sobriety, and the im-
portance of “doing good” while disciplining. They actively construct force
as the best medicine. Can we imagine a world where drug users aren’t sub-
jected to medical control and criminal justice coercion?
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AN AFRICAN AMERICAN woman in her mid-thirties is escorted into
the courtroom, her hands shackled behind her back. She faces the judge.
It’s already been decided, before she gets there, that she will plead guilty
to assault charges. Her sentence will be eighteen months in a lockdown,
inpatient drug treatment facility. Her attorney provides the judge with
some details of her life. She’s been homeless since she was eleven. She’s
been arrested several times, for prostitution and theft. She’s been an ad-
dict for over twenty years. The judge repeats the offer of drug treatment,
interspersing her legal, formal language with words of encouragement. It’s
because the court cares and believes she can get better that she is being of-
fered this opportunity. The defendant nods her head vigorously, repeatedly
thanking the judge for this chance. The judge reminds her that this is tough
work, and that there will be severe consequences if she doesn’t follow the
treatment program. The defendant continues to nod, promising to do her
best. The uniformed guards escort her from the courtroom. Looking back
over her shoulder, she repeats “thank you” several times. A member of the
drug court clinical staff whom I am sitting next to leans over and whispers
to me, “Of course she’s going to say yes to drug court. She’s been homeless
for so long, where else is she going to go?”

Scenes like this are repeated across the country regularly in drug courts.
Judges interact with defendants differently than in traditional criminal
court. They inquire about children, jobs, romantic relationships, and plans
for education, comment on defendants’ appearances, or scold them for
inappropriate language. They offer a “tough love” approach to defendants,
being both judge, with the power to punish, but also a type of “case man-
ager” or “therapeutic administrator” Defendants, also called clients and
participants, face the judge, who offers them treatment but forcefully re-
minds them that it is no substitution for punishment.

The courtroom is an important aspect of drug courts, even though de-
fendants spend the majority of their sentence in drug treatment programs.
The sociologist James Nolan, in his ethnography of several drug courts
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titled Reinventing Justice: The American Drug Court Movement, refers to
their “theatrical aspects” and “dramaturgical character.” Judges praise and
admonish defendants, commenting on both small issues and larger infrac-
tions that affect the defendant’s sentence. A judge might remind the de-
fendant to use “sir” and to speak and look up when addressing the judge.
These behavioral comments, a form of discipline, are for the benefit of the
particular defendant facing the judge as well as the others present in the
courtroom on the day’s docket. Judges also respond to infractions of the
treatment program, including “dirty urines,” the toxicological signs of con-
tinued drug use. These personal issues—relapse and continued drug use,
the “triggers” that propel the defendant to use drugs—are addressed in the
courtroom in front of the other defendants and other members of the “au-
dience.” In Nolan’s study, judges referred to themselves as both “stage direc-
tor” and “lead actor” They are performing in the courtroom. As one drug
court treatment director explained to Nolan, “It’s orchestrated. It’s a show.
You are putting on a show.” The point of the show is to remind everyone
in the courtroom of the judge’s authority. It is to create a sense of account-
ability in the defendant, whose actions affect not only themselves but also
everyone else in the courtroom, their lives, and the wider community.

In the theater of the courtroom, judges are enacting decisions that have
been made behind the scenes, prior to the defendant’s face-to-face encoun-
ter with the judge, although the latter often acts as if this is the first time
he or she is learning the specifics of the defendant’s case. The “drug court
team,” usually comprising the judge, prosecution, defense, probation rep-
resentative, and a clinical director with drug treatment experience, meet
prior to the court session to discuss each case and the defendant—client’s
progress in treatment. They alert the judge to any developments related to
setbacks in treatment and suggest appropriate sanctions. The drug court
team members have considerable discretion. If a defendant has “started us-
ing” again or engaged in other criminal activity but has been cooperative
throughout the process, this information is considered and dealt with be-
fore the judge addresses the defendant in the courtroom. Likewise, if the
defendant is considered by the drug court team to be difficult, the same
infraction that leads to leniency for one defendant could lead to expulsion
from the program for another.

Two examples from the recent HBO documentary series Addiction fea-
turing the South Boston Drug Court highlight the deliberate nature of this
differential treatment and its centrality to how drug courts are represented
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in the approving media coverage they receive. The nine-part Addiction
series, a collaboration between HBO, the Robert Wood Johnson Foun-
dation, the National Institute on Drug Abuse (NIDA), and the National
Institute on Alcohol Abuse and Alcoholism, is meant to “demystify” ad-
diction and present it as a treatable, chronic brain disease.* The Addiction
series, best understood as an advocacy piece for NIDA’s brain model of
habitual substance use, was accompanied by an Addiction Project Out-
reach: the Robert Wood Johnson Foundation funded public health and
abstinence-oriented drug treatment and addiction organizations to host
viewing parties for the series to ensure that its message reached the widest
audience possible. Series segments examining institutional sites where ad-
diction is managed bolstered the overall message that addiction is a treat-
able, chronic brain disease. The series was widely praised; The New York
Times lauded it for its “profiles of successful treatment programs” such as
drug courts.*

This South Boston Drug Court episode opens with handcuffed men
getting out of a police van, then immediately moves to a view of the men’s
bathroom, where a defendant leaves a stall, handing a cup to court staff
who have watched him while he urinated in it; it will immediately be
tested for drugs. In the next scene, one drug court client, Daniel, explains
that he used drugs again but tells the interviewer, who responds with ap-
proving verbal encouragement, “Instead of lying and getting caught in the
urine, I came up here, I talked to my probation officer. I told him the truth,
something I usually don’t do. I told him I messed up. It’s a vicious cycle.”
In a subsequent scene, the presiding drug court judge, Robert Zemian, is
speaking to Daniel. “Did you figure out what happened?” the judge asks
Daniel. “Yeah,” Daniel responds. “Yes,” the judge corrects him. “I'm just
getting real bored with everything,” Daniel explains. “It shouldn’t be an ex-
cuse but I used it as one. I'm back on the beam now.” The judge tells Dan-
iel, “You did as well as anyone was doing here. It was very disappointing to
me but you reacted correctly, which is important.” Daniel is given a pro-
bation violation and must go back to visiting the court every two weeks,
where he will meet with the judge and resume regular drug testing. Daniel
has been deemed sufficiently motivated. We later find out that he has lost
his job but will begin working again soon; he’s buying a house and recently
proposed marriage to his girlfriend. The court has to deal with his “slip”;
he expressed enough deference to the process that his relapse is treated as
part of, rather than counter to, the therapeutic process.
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In contrast, Patrick is trouble for the court. In the pre-court meeting, the
drug court team discusses his case. One court staff member tells the judge
that she’s “having problems with him.” The probation officer on the team
explains, “What concerns me about this case is that each time he comes
back, he comes back with the same complaint. He wants to write his own
treatment plan. He’s not cooperating.” The judge tells the team, “We’ll deal
with him in court” In court, the judge looks at Patrick and shakes his head
disapprovingly. The probation officer explains what he has already told
the judge and what the judge already knows: “He’s been found in viola-
tion of his probation, he went into treatment, tested positive for opiates.”
The judge tells Patrick, “You did well for periods of time but you've been
out there too long and you know what’s going to happen. You're going to
have to do the program in the house of corrections.” Patrick asks if there’s
a chance that he can move to another program. The judge tells him that
“there’s always a chance” but remands him to prison, where he remains for
six months. He is ultimately denied reentry into drug court.

While both Daniel and Patrick used drugs, Daniel took the blame for
his relapse while Patrick attributed it to the treatment program. Daniel’s
explanation for his drug use fit within the treatment paradigm of the court;
Patrick’s justification implicitly questioned the efficacy of treatment while
simultaneously deferring blame. Daniel also displayed sufficient respect
for, and a desire to be a part of, the institutions of work and marriage, por-
trayed here as a sign that he is engaged in the recovery process. In drug
courts, the judge and other court staff are always assessing the defendant’s
commitment to treatment and amenability to change. It is factors such as
these, and the discretion that comes with them, that are used to determine
a drug court client’s fate.

Judges also reacquaint themselves with the specifics of a defendant’s
case so that when they face the defendant in the courtroom, they can en-
act the personalized nature of drug courts, considered essential to their
success. The judge can show that he or she cares about the defendant and
remembers important details of the defendant’s life. Drug courts collect
very personal information on defendants, which is considered essential
to the courts’ success. The sociologists Stacey Burns and Mark Peyrot, in
their ethnography of a two drug courts in Southern California, emphasize
the dual nature of this personalized information. Its goal is to convey car-
ing, to show that the court is committed to the defendant’s recovery, but
it is also a way that defendants are held accountable to the court. It is part
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of the “mentoring and monitoring” function of the drug court. The indi-
vidualized information that judges collect can be used to craft meaning-
ful rewards but also particularly effective sanctions. The personal informa-
tion, combined with strict monitoring, is used to determine a defendant’s
progress in the drug courts, measured in stages. These stages, ranging from
the trial orientation phase to graduation, can take years for a defendant to
complete. As the defendant progresses through these stages, the monitor-
ing becomes less intense. They can also be demoted back to earlier stages
if they do not comply with treatment. During these stages, the judge often
uses jail as an “extension of recovery” and a form of “behavior modifica-
tion.” As one judge they interviewed explained, sanctions are “supposed
to put that kind of torture and fear and whatever else is unpleasant in your
memory so that when you do cross that trigger again, you really remem-
ber. ... The behavior modification thing . . . is basically pleasure and pain.”

An important aspect to drug courts is that judges show they care about
defendants. They recommend sanctions for “dirty urines.” They take into
account participants’ commitment to sobriety. Judges praise, cajole, rep-
rimand, and lecture drug court participants. Sometimes they hug them.
They remind them that sobriety is difficult to achieve but that actions,
such as “slip-ups,” have consequences. The judge is there to remind them
of these consequences, which can range from courtroom admonishments
to brief stints in jail to years in prison. These consequences remind defen-
dants that they are in control. They might be sick with a disease, a compul-
sive relationship with drugs, but its cure rests within them and their com-
mitment to the hard work of sobriety. Some defendants, unable to con-
vince the judge of this commitment, end up in prison. Having pled guilty
to get into the drug court, they have a certain prison sentence waiting for
them when they fail to achieve sobriety.

Background

Formed partly in response to the overcrowding of jails and prisons that has
stemmed from punitive drug policies, drug courts are intended to address
the underlying addiction many in the criminal justice system believe is
the impetus for crime while retaining the coercion traditionally associated
with criminal justice” As the U.S. Department of Justice’s Drug Courts
Program Office explains, “Drug courts leverage the coercive power of the
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criminal justice system to achieve abstinence and alter criminal behavior
through the combination of judicial supervision, treatment, drug testing,
incentives, sanctions and case management.” Unlike previous attempts at
coerced treatment, sanctions “of increasing severity”—including incarcera-
tion—imposed by the judge are considered “instrumental” in drug court
operation.’ Drug court judges retain considerable power over the treat-
ment process, meet regularly in the courtroom with defendants, and rou-
tinely monitor their progress, using urine testing and reports from treat-
ment programs to assess compliance with treatment protocol.””

Since their first appearance in Dade County, Florida, in 1989, drug
courts have expanded to every state, with 2,459 in operation as of Decem-
ber, 2009." The majority of these, 1,317, are for adult felony offenders, 455
are for juveniles, and more than 300 are family drug courts. It is difficult to
get consistent data on the number of people who have gone through drug
courts. According to the National Association of Drug Court Professionals
(NADCP), the sole drug court advocacy organization in the United States,
more than 300,000 people have “participated” in drug courts since 1989;
however, the organization does not provide any data on completion rates
for these people* NADCP estimated that, as of December 2008, there
were over 116,000 drug court participants and that over 22,000 people grad-
uated successfully in 2008. I could find no data on the numbers of people
who did not complete the drug court program. NADCP claims, on their
website, that “drug courts transform over 120,000 addicts yearly in adult,
juvenile, and family court systems into drug-free, productive citizens.™
The discrepancy between 22,000 graduates, 116,000 participants, and
120,000 lives transformed is too large to begin to estimate the real numbers
of people graduating from drug courts in any one year, and speaks to the
difficulty in discussing, with any accuracy, a punishment strategy whose
main source of data collection and reporting is also its advocacy organiza-
tion. Added to this, many judges not presiding over drug courts mandate
people to drug treatment.

Drug courts come in two main models: pre-plea and post-plea. In pre-
plea drug courts, also called “deferred prosecution,” the defendant enters
mandated drug treatment before pleading guilty to a charge. If the de-
fendant completes treatment, the charges are dismissed. If the defendant
doesn’t complete treatment, she or he is then prosecuted for the original
offense. According to the U.S. General Accounting Office, this pre-plea
model “is intended to capitalize on the trauma of arrest” to get people into
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treatment with the possibility of avoiding a felony conviction.** In the post-
plea model, the defendant pleads guilty to the offense before accessing
drug treatment. The sentence is suspended or deferred while the defendant
is in treatment. But because they have pled guilty to a felony, which carry
strict sentencing guidelines, they have a certain prison sentence awaiting
them if they do not complete the treatment program. If they successfully
complete the treatment program, their sentences are waived or, in some
instances, their case records are expunged.

As the GAO explains of the pre- and post-plea models, “Both of these
approaches provide the offender with a powerful incentive to complete the
requirements of the drug court program,™ the incentive being an almost
certain prison sentence if they fail to complete drug treatment. While drug
courts initially started with a pre-plea model, 58% of adult drug courts are
now post-plea.’ This means that the majority of drug court participants,
in order to access drug courts, have pled guilty to a felony and will face
the charges for this felony if they do not comply with court-mandated
treatment.

An important component to the expansion of drug courts, since the
early 1990s when there were fewer than twenty, has been their inclusion
in federal criminal justice policy. The Omnibus Crime Control and Safe
Streets Act of 1994’s Title I, Subchapter XII-J, authorized the attorney gen-
eral to make federal dollars available to states, local governments, and court
systems to establish drug courts.” In many jurisdictions, drug courts have
been incorporated into state court systems and are funded through state
criminal justice channels rather than through federal technical assistance
or start-up grants.”® Some states are using the drug court model of coerced
treatment, intensive supervision, and sanctions in other specialized courts
such as mental health, juvenile justice, domestic violence, reentry, tribal,
family dependence, gambling, and truancy courts.”

The Obama administration strongly supports drug courts as part of
its “demand-side” approach to drug policy. The new drug czar, Gil Ker-
likowske, has explained that the Obama administration will focus much
of its drug control strategy on prevention and treatment and is moving
away from the language of the “War on Drugs.”>® Obama recently almost
doubled the allocation for drug courts, from $25 million to $45 million,
through the Department of Justice. Kerlikowske, a former police officer
who served as Seattle’s chief of police for eight years, has said that “we
need to approach the drug problem as a disease, not a crime problem.™
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Despite this rhetoric of an emphasis on treatment, Obama has made little
movement toward changing the overall framework of the War on Drugs;
he has not called for the legalization of drugs or the dismantling of the
war’s underlying premise. His most recent drug policy budget bears strik-
ing similarities to George W. Bush’s, with twice as much money going to
the criminal justice system than to drug treatment and prevention.” This
makes sense when we view the expansion of drug courts as part of the
criminalization of drug users: treatment is offered once the criminal justice
system becomes involved.

All Rise

The National Association of Drug Court Professionals, perhaps embold-
ened by Obama’s stated support but also the seemingly nonpartisan faith
in coerced treatment, has begun a new campaign called All Rise to advo-
cate for increased funding for drug courts. All Rise’s tagline is “Restor-
ing Lives, Reuniting Families, and Making Communities Safer. C. West
Huddleston, NADCP’s CEO, explained recently in The Huffington Post
that “whenever one person rises of out of addiction and crime, we all rise
as a community. When a child is reunited with clean and sober parents,
we all rise. When the intergenerational cycle of drug addiction in a fam-
ily is broken and healing begins, we all rise.”>* The responses to this Huff-
ington Post piece and drug courts generally were uniformly glowing. Drug
court judges, treatment providers, and graduates posted responses to the
story speaking to the “sanity” of the drug court model amid the insanity of
the criminal justice system. The consensus was that treatment works and
prison doesn’t; drug courts are the perfect solution to the drug problem.
One drug court staff member wrote in the comments section, “Only the
church has the greater opportunity to produce meaningful lasting change
than do these courts.” The opinion, widely shared, was that drug courts are
the only other alternative to incarceration.

Drug Court Evaluations

The idea that drug courts “work” has become widespread and oft repeated
in their glowing newspaper coverage. According to The New York Times,
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these courts, “where emotions are on the surface... are one of the few
initiatives that reduce recidivism... and save taxpayer money.> While
acknowledging that a large percentage of participants drop out of drug
courts, potentially compromising the findings of “success” among those
who stay in, the article finishes with a focus on the important role a judge
can play in helping people “straighten out.” Another New York Times ar-
ticle, “Court Treatment System Is Found to Help Drug Offenders Stay
Clean,” repeats this idea that drug courts work, despite acknowledging that
some people are actually worse off after having attended drug courts.>* The
positive coverage of drug courts focuses on individual cases to highlight
the courts’ success—Allison is reunited with her daughter, Jimmie has
stayed clean for a year, Bonnie is thankful for the arrest that allowed her
to break her addiction to cocaine, Scott is now drug-free and getting mar-
ried.”” The success is the personal stories where people volunteer to partici-
pate in drug courts, struggle through their recovery with judges who often
jail them for dirty urines, and emerge clean and committed to sobriety to
fulfill their social obligations as worker, parent, and spouse. We hear of ad-
dicts who are thankful for arrests, of judges who care about defendants, of
courtrooms overflowing with tough love and heightened emotions. They
“salvage nonviolent addicts before they harden into predatory criminals”;*
support for these courts is based on this widespread belief that addiction
and criminality are virtually synonymous.

Newspaper coverage of drug court success often draws on evaluations
of these courts to bolster their claims that judicially monitored mandated
treatment works. These evaluations are an important part of the ideologi-
cal success of drug courts; they use quantitative data to back up this wide-
spread belief that habitual substance use is a form of sickness and badness,
best managed through a combination of treatment and force. The Center
for Court Innovation, one of the most important court and criminal justice
reform organizations in the United States, has conducted several studies
of drug courts; an analysis of these reports reveals the assumptions about
drug use and addiction underlying these courts. My discussion of these
evaluations is not meant to serve as an exhaustive meta-analysis of drug
court outcomes. Rather, I focus on a few prominent evaluations, whose
findings were widely reported, to highlight how these are used to help con-
firm the assumption that drug courts work by setting, in part, the frame-
work for how to think about and evaluate coerced treatment. I am focusing
on these evaluations as an important part of the knowledge construction
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of drug courts, displaying in their seemingly neutral empirical language the
ideology of addiction on which drug courts are predicated.

One such report, titled “Drug Courts an Effective Treatment Alterna-
tive,” explains that these courts address “addiction-driven crime” and are
fueled by the “largely intuitive belief in the power of treatment.”* But they
are not just based on the (unproved) idea that treatment works, but also
that the longer one stays in treatment the better: if some treatment is good,
then more must be better. These evaluations, then, are structured to con-
firm this “intuitive belief” that lengthy stays in treatment are more effective
than shorter ones. One Center for Court Innovation evaluation of eleven
drug courts in New York State found that in eight of these courts, 60% of
drug court participants either graduated or were still in treatment after one
year.** They compared this to data on people who voluntarily entered inpa-
tient treatment and found that “just” 10-30% were still in treatment after
one year. This fact—that some drug court participants stay in treatment
longer than those who are there voluntarily—is translated into the empiri-
cal claim that drug courts therefore must be more effective than voluntary
treatment because longer stays in treatment are “better.” All we really know
is that people who stay in treatment longer spend more time in treatment.
Here we see the ideological faith that treatment cures addiction trans-
lated into a certainty that drug courts work. The question remains: if these
courts are supposed to be a criminal justice innovation, why are they using
people in drug treatment as their comparison group? By doing so, they are
confirming the idea that coerced treatment is better than voluntary treat-
ment and expanding their jurisdiction as both a punitive and therapeutic
innovation.

The Center for Court Innovation evaluations have also focused on com-
parisons with defendants not participating in drug courts. They found, in
New York State, that six of eleven drug courts studied reduced reconvic-
tion rates by 29% over three years after initial arrest. One is left wondering
what the results were in the other five courts they studied. They conclude
that drug court graduates are most likely not to reoffend but provide no
data for how many defendants in the eleven courts they studied actually
graduated. “Drug courts work,” the evaluators conclude. “This study ar-
guably offers a new level of confidence in the positive nature of the drug
court intervention . .. [and] supports further replication of drug courts.”

The assumption that “drug courts work” is widespread among advocates
of these courts—many of whom are also their evaluators. The assumed
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success of drug courts is the starting point for a more recent report by the
Center for Court Innovation titled “The State of Drug Court Research:
Moving Beyond ‘Do They Work?”” This certainty that drug courts do in-
deed work, combined with their expansion based partly on this premise,
has “spawned an urgent set of second-generation questions focusing less
on whether drug courts work and more on how and for whom, along with
how they might work better”* The authors describe these as “action research
questions” that “focus less on evaluating bottom-line success and more on
providing feedback that can improve everyday program quality”* Again,
the assumption is that drug courts work; we can now move beyond the
question of their effectiveness and focus on ways to help them work bet-
ter. Despite acknowledging that much of the evaluation literature on drug
courts has been “plagued by methodological issues necessitating the care-
ful interpretation of many drug court studies,” the authors conclude, again,
that longer treatment is better, that drug court participants stay in treat-
ment longer, and that the key to this “success” is, in part, “the legal pressure
entailed by the threat of incarceration drug court participants face in the
event of failure; several studies confirm that legal coercion is a sizable force
improving both short-term and long-term treatment outcomes.”* The ide-
ology that addiction is a disease best managed through coerced treatment
is confirmed by these findings, in part because they assume, rather than
interrogate, this “intuitive belief” that treatment works.

The idea that coerced treatment works hinges on a belief that gradu-
ated sanctions, including periodic jail time, are the key to drug court ef-
fectiveness. And yet, as an “alternative to incarceration,” as their advocates
call them, “drug courts typically aspire to reduce the time that defendants
spend in jail or prison.”* Despite this, some evaluations have found that
drug court participants spend more time in jail than comparison groups as
“an intermediate sanction for noncompliant behavior.” In three of six drug
courts studied in New York State, drug court defendants spent the same or
more amount of time in jail than the control group. These findings suggest
a large flaw in the drug court model as an alternative to incarceration. And
yet, even this finding, perhaps the most devastating to their alternative
claims, is explained thus: “Of course, since drug courts reduce recidivism,
it is likely that if including incarceration time served as a result of new of-
fenses, most drug courts would ultimately achieve reductions in net jail
or prison time.** Here, the seemingly negative finding—that some drug
court participants spend equal or more time in jail than they would have if



26 Both Bad and Sick

they had bypassed drug courts—is justified within the unshakable frame-
work that “drug courts work.” The assumption is that without drug court,
defendants would be rearrested and incarcerated, so even extra jail time
while in drug court is excused; without drug court, the defendant would
undoubtedly face future incarceration.

Recent evaluations of drug court evaluations stand in stark contrast to
the positive reports presented by their evaluator-advocates. A recent meta-
analysis of drug court studies, funded by the Drug Policy Alliance, summa-
rizing the results of the five-year Multi-site Adult Drug Court Evaluation,
explains that drug court participation did not lead to a statistically signifi-
cant reduction in rearrest, despite the strong claims for this finding in the
Center for Court Innovation’s studies. Further, this report claims that “in-
carceration sanctions”—considered by many advocates to be an important
component of drug court success—are associated with a lower probability
of program completion, in part because “a person’s sense of autonomy and
motivation—integral to progress in treatment—can be undermined if they
feel they are sanctioned unfairly”” Further, some reports suggest that drug
courts have not reduced, and in some places have actually increased, in-
carceration for drug offenses. In some jurisdictions, defendants who start
but do not complete drug court may face longer sentences than if they had
bypassed drug court altogether. With completion rates ranging from 30%
to 70% nationally, this suggests that a significant number of one-time drug
court participants will end up incarcerated. Combined with the use of jail
as a “treatment tool,” drug courts’ claim as an alternative to incarceration is
called into question with these findings.

War on Drugs

How did we get to this place where people see coerced drug treatment
with the threat of incarceration as an enlightened and humane approach to
drug use? The escalating punitiveness of drug policy in the United States
helps explain, in part, the positive support drug courts have received.
The increasing criminalization of drug use over the past forty years, as
evidenced by lengthy mandatory sentences for drug convictions and dra-
matic increases in federal funding for the War on Drugs, has had a signif-
icant impact on the number of people incarcerated in the United States,
which now exceeds 2.3 million.”* Of the 5.1 million additional people under
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criminal justice supervision, the majority is regularly drug tested and must
remain drug-free as a condition of their probation or parole.*® During the
same time that arrests of drug users have been escalating, research into the
etiology of the “disease” of addiction has received considerable attention
by the scientific and medical community and funding from the federal
government.*> Most medical and behavioral theories of addiction view it
as a compulsive behavior amenable to treatment, even though these the-
ories are often in conflict about the nature of addiction. The therapeutic
and criminalized perspectives are seemingly contradictory approaches to
the “problem” of substance use, with one calling for treatment and the
other punishment. Despite these contradictions, these perspectives merge
with the use of coerced drug treatment as a punishment for drug-related
offenses.

Coerced Treatment

While the U.S. government experimented throughout the twentieth cen-
tury with different policy approaches to drug use, concerted efforts to co-
erce drug users into treatment as a criminal justice strategy began in ear-
nest in the early 1960s. California’s Civil Addict Program, implemented
in 1961 and run by the Department of Corrections, permitted the state to
involuntarily commit people for several years of inpatient drug treatment
and follow-up. In 1966 the federal government passed the Narcotic Ad-
dict Rehabilitation Act, which permitted all states to implement coerced
treatment programs.* In most states, treatment services were provided in
prison settings, yet funds from this act helped establish a system of drug
treatment programs that was virtually nonexistent before this time. Treat-
ment Alternatives to Street Crime, developed in the 1970s and still in ex-
istence, was the first major coerced treatment program that took drug of-
fenders out of the criminal adjudication process and placed them in drug
treatment facilities not run by the criminal justice system.* Defendants
were returned to the court system when they had completed treatment,
but they had little interaction with judges during treatment.

Despite the lengthy history of the relationship between the criminal
justice and drug treatment systems, this connection had been sporadic
and efforts were stymied by the increasing use of incarceration to punish
drug offenders and a decline in the rehabilitative ideology in the criminal
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justice system.® The historian Caroline Acker, in Creating the American
Junkie, demonstrates that drug policy in the United States throughout the
twentieth and into the twenty-first century has been, in part, the story of
how persistent drug use has come to be seen as addiction, and how addic-
tion has come to be viewed as a “profound, irredeemable deviance” best
managed through punishment. Prior to the Progressive Era in the United
States, drugs were widely available, often through doctors. Middle-class
women, for example, were the predominate consumers of opiates, which
doctors prescribed them for a variety of ailments. As the typical opiate
user changed, spreading to urban, often immigrant, working-class males,
discussions of the need for drug control emerged. As Acker explains, “The
perception that the newer urban male addicts were fundamentally differ-
ent from individuals who had become addicted medically would come to
dominate public and academic views.™** The result of this change in the
“typical” drug user led to moral reforms meant to curb drug use partly
through its increasing criminalization. As “science” began to dominate
discussions of persistent drug use and the American Medical Association
attempted to solidify the medical profession’s control of drugs, drug pos-
session was increasingly criminalized. The culmination of concern over
the “new demographic subgroup” of drug users combined with the ascen-
dance of scientific discussions of the harms of persistent opiate use led to
the 1914 Harrison Narcotic Act, the federal government’s first attempt to
legislatively control drug use.

The debates during the Progressive Era were largely about how to char-
acterize persistent substance use. Was it a “vice” or a “disease”? The bifur-
cated response to drug use throughout the twentieth and into the twenty-
first century attests to the fact that competing ideas about what persistent
drug use means relates, in part, to who is using the drug. As Acker points
out, the idea emerged in the Progressive Era that people who became de-
pendent on drugs through their physician were fundamentally different
from those who accessed their drugs through nonmedical means. The pol-
icy implication was that the former would get treatment for their disease
while the latter would be punished for their vice. Even when the latter were
described as addicts, their addiction was increasingly attributed to a defect
in their personality and an inferiority in their constitution; when deemed
incurable the only recourse was a law enforcement response. The resolu-
tion to this debate over the meaning of persistent drug use was (and con-
tinues to be) resolved by an uneasy alliance between the use of treatment



Both Bad and Sick 29

to solve the “problem” of drug use for some addicts, and the use of punish-
ment to solve it for others. Drug courts have emerged as a “solution” that
uses of both treatment and punishment. They are predicated on the notion
that some addicts, while they may be sick, need the force of the courts to
become law-abiding and sober.

While the drug policy era between 1919 and the mid-1960s focused on
criminalization, there was an increasing empbhasis, at the federal level, on
the need for an expanded drug treatment system. President Nixon high-
lighted the importance of treatment, reflecting prevailing ideas from the
medical community that addiction was a disease. Nixon provided federal
funding for treatment and the National Institute on Drug Abuse, formed
during his administration, in 1973. While the funding he allocated to it evi-
denced Nixon’s support for treatment, he also vigorously supported the
criminalization of drug possession, providing funding for drug interdic-
tion and surveillance. While drug policy differed in the 1960s and 1970s
from the first half of the twentieth century because of this federal empha-
sis on treatment, it is important to note that the criminalization of drug
use continued as well. The 1970 Comprehensive Drug Abuse and Control
Act created drug categorization called “schedules” (still in existence) based
on the drug’s potential for abuse and dependency, and its accepted medi-
cal use. This act served as a transition between the medical and criminal
justice approaches—it acknowledged medical use of drugs as valid while
heightening the criminalization of other drugs, including marijuana, con-
sidered to have high potential for abuse and no acknowledged medical use.
It helped to cement this distinction, still in existence, between “medicine”
and “drugs.”

While Nixon allocated federal funding for treatment, his budget for en-
forcement of drug laws increased substantially as well; he also established
the Drug Enforcement Agency in 1973. Nixon’s administration transitioned
to a drug enforcement policy that would eventually focus on enforcement
and attach strong penalties, increasingly incarceration, for possession and
distribution. Emboldened by the rhetoric of Nixon’s tough stance on drugs,
in the 1970s states began implementing highly punitive approaches to drug
use that would become the model for the federal level. For example, in 1973
New York passed the Rockefeller Drug Laws, the harshest drug laws at the
time, which called for a fifteen-year prison sentence for anyone convicted
of selling two ounces or possessing four ounces of narcotics. Prior to this
time, there were no minimum sentences for drug possession; for example,
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the penalty for possessing small amounts of marijuana could be probation
for less than a year. Increasingly, minimum sentences in prison set by the
government for drug possession became the norm.

The 1980s ushered in what David Musto has characterized as “the new
intolerance” in drug policy.* While the experiments with hallucinogens
and a liberalizing of attitudes toward marijuana prevailed in the dec-
ades before, Ronald Reagan ushered in the contemporary War on Drugs
through decreased funding for treatment and increased funding for in-
terdiction. The increased and widespread use of drug testing in the work-
place was the result of a policy approach heavily focused on deterring drug
use.** Middle- and upper-class addicts accessed treatment, often funded
through health insurance, while poor drug users went to prison.”” Reagan
supported a series of acts in 1984, 1986, and 1988 that were the most strin-
gent federal drug policies to date, requiring mandatory minimum penal-
ties for drug possession and distribution. The 1986 and 1988 Anti-Drug
Abuse Acts solidified this response toward criminalization and established
the White House Office of National Drug Control Policy, cementing drug
control as a national priority. Another result of these acts was a doubling
of arrests for drug offenses.** An important factor underlying these trends
was determinate sentencing requirements, which allowed judges little to
no discretion in the sentencing process.*

As part of the increasing criminalization of drug use and users, people
with felony drug-related convictions are routinely denied access to hous-
ing, education, and other social services even after they’ve served the time
for the crime. As part of the 1996 Housing Opportunity Program Exten-
sion Act, anyone with a drug-related felony conviction can be denied ac-
cess to public housing. Public housing authorities have the right to access
the criminal records of any housing applicant. They also have the right to
access the records from a drug treatment program the applicant might
be attending so they can find out if the person is currently using an ille-
gal drug. Entire families have been evicted from public housing because
of one member’s illegal drug use, a policy that was upheld by the U.S. Su-
preme Court in 2002. In 1998 the Higher Education Act was amended to
deny people with drug-related felony convictions access to loans, grants,
or work assistance for higher education. The first arrest leads to a one-year
suspension of student loans, the second arrest, a two-year suspension, and
a third arrest leads to permanent denial of any public funding for educa-
tion. A similar policy applies to benefits under Temporary Assistance for
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Needy Families: anyone with a violent or drug-related felony conviction is
denied access to cash assistance and food stamps.

The triumph of the War on Drugs has been its infiltration into so many
areas of human life. As the anthropologist William Garriott notes, “To live
in the United States today is to participate, however modestly or vicari-
ously, in the War on Drugs.> The connection between drugs and crime
that has been made through the criminalization of drug use has become
the “social fact” that proves the continued need for the War on Drugs, de-
spite increasing worldwide skepticism of its efficacy The criminalization
of drugs reflects our general cultural obsession with drug use and sobriety;
the “war” to stop drug use reflects these broader ideological concerns and
is motivated by ideas that have been solidified into punitive practice.

Ideas Matter

My research focuses specifically on the prevailing theories of addiction
and recovery that drug court advocates draw on to argue for the expan-
sion of court-mandated drug treatment. I also take an explicitly historical
perspective, moving several centuries back into the history of discipline
and punishment than is usually the case in studies of contemporary “in-
novations.” This broad historical perspective departs from how I originally
conceived of this research, but it gave me the historical depth to consider
the significance of drug courts in a way that can easily be obscured by the
myriad research articles testifying to the uniqueness of drug courts.s

Grounded in the sociology of knowledge, I have sought to answer the
following questions: (1) How are the seemingly contradictory approaches
to drug use—therapeutic and punitive—merged in the concept of drug
courts? (2) What knowledge do drug court advocates use to reconstruct
the problem of addiction and articulate a role for the courts in solving
social problems? (3) What theories about addiction, treatment, and the
problem-solving role of the criminal justice system do drug court advo-
cates construct to justify and expand their institutions’ scope?s*

To date, the majority of research on drug courts has uniformly focused
on their efficacy at reducing recidivism rates.’* Most of this research em-
ploys large-scale quantitative methods to look at the effects of drug courts
on recidivism rates. Recidivism is generally defined as re-offending in the
two-year period after drug court graduation. A few of these studies have
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focused on the perspective of participants in drug courts, but the informa-
tion gathered is generally designed to help improve drug court practice.s
The overriding perspective of these studies is that drug courts are more
effective than traditional sanctions and that this effectiveness can be meas-
ured. Importantly, most of these studies design proxy measures to stand
in for the goals of drug courts. While drug courts are supposed to cure
addiction, it is difficult, and in some cases impossible, to know if defen-
dants who have graduated from these courts have, in fact, continued their
abstinence from drugs and alcohol (one measurable definition of being
“cured”). What can be known about them is whether they have been in-
volved with criminal justice after participating in the drug court.

The major sociological works on drug courts, derived from observa-
tions in several courtrooms, focus largely on the judge’s interaction with
drug court defendants and help to shed light on actual courtroom prac-
tice.’* These works provide important insights into the tensions in drug
court operation and the often-conflicted role the judge plays as both thera-
peutic and punitive agent. Their ethnographic, micro-sociological focus
also provides detailed descriptions of drug court practice and fits within
a tradition, with studies of the criminal justice system, of in-depth court-
room observation. This approach provides a very precise understand-
ing of how these courts operate. Because Nolan studied several different
courts, his book emphasizes the highly personal nature of these courts in
an attempt to explain the differences he found between his research sites.
Because of judges’ heavy involvement in defendants’ lives and the wide
discretion these courts afford them, their particular stamp on the court
greatly affects the tenor of the proceedings. By moving beyond the court-
room to the level of the drug court field and its knowledge construction,
my research provides a broader context in which these micro-sociological
examinations can be placed. It provides a context for understanding how a
particular judge might interpret addiction as a member of a society com-
mitted to the idea that deviance can and should be fixed.

When I began this study, I intended to spend time in a drug court,
observing, over several months, the judge and clinical staff interact with
defendants. As an introduction to this study, I attended the national drug
court conference, hosted by the National Association of Drug Court Pro-
fessionals, in May 2004. Afterward the focus of my research transformed
considerably. I spent several days attending sessions, speaking with drug
court staff, and talking with judges, researchers, and addiction counselors.
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I was immediately struck by the overall ideology of drug courts and the
ways that, despite individual court differences, there was a uniformity to
the language drug court supporters used to talk about their work. The
advocates of drug courts handed out bumper stickers and T-shirts that
proclaimed “Drug Court Works,” and they offered to train local courts
on how to conduct National Drug Court Day activities and, importantly,
on how to spread, as one person called it, “the gospel” of these courts. It
was through attending this conference that I realized the importance that
knowledge construction played in advancing therapeutic sanctions. This is
not to imply that specific studies of courtroom practice are insignificant.
Rather, I started to think about how my research could contribute to what
we already knew about the reemergence of coerced drug treatment and the
“activist courtroom.”

Right before attending this annual conference, I also sat in and observed
a large drug court in New York City. The contradictions that drug court
ethnographers found were immediately apparent—for example, the judge
was talking therapeutically about the benefits of treatment and the court’s
deep concern for a defendant whose arms were shackled and held behind
her back by two guards. Combining my observation in a courtroom with
my experience at the drug court conference compelled me to think of these
courts in new, broader ways. Approaching it from this perspective allowed
me to see these courts as symbols of transformations that were happening
within punishment but also, importantly, outside it. It was this desire to
get outside these courts and to understand their broader significance that
led me to take a research approach rooted in the sociology of knowledge.
It became clear to me that the practice and expansion of these courts relied
heavily on transforming ideas and rhetoric about the proper role the court
should and could take in the lives of defendants, and on transforming ideas
about addiction as a disease that requires treatment to cure. I focused my
research on the social construction of “enlightened coercion.”

Sociology of Knowledge

My methods have been informed, theoretically, by the sociology of knowl-
edge, specifically as it has been used by sociologists to understand a range
of phenomena where the construction of knowledge is of central prac-
tice, most notably in the construction of social problems. Attention to
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knowledge construction helps in understanding how reformers within the
criminal justice system are able to harness theories outside this system,
in this instance behavioral and medical, to argue for changes within the
system. By focusing on knowledge construction within the criminal jus-
tice system but also, importantly, outside it, especially the rise of medical-
ized and therapeutic approaches to behavior change, I hope to show that
the history of punishment is not necessarily a narrative of “progress,” but
rather should be read for the ways that punishment forms align with domi-
nant cultural values.s*

The sociology of knowledge approach, then, is one that can be usefully
applied to understand the sources of ideas reformers leverage to advocate
new punishment forms, without attempting to evaluate these forms’ rela-
tive merits with respect to the punishment field as a whole. Rather, I con-
nect these new punishment forms to the social and cultural trends that
provide them with their theoretical and practical advantage. By linking
transformations within punishment to trends outside punishment, I show
the social and cultural underpinnings of punishment strategies. I also link
punishment forms deemed “new” to ones that have preceded them to un-
derstand the historical development of punishment strategies.

By focusing on the social and cultural underpinnings of punishment,
I am making a deliberate effort to reframe how we view transformations
in punishment, which are most commonly presented for their policy,
rather than cultural, significance. The published literature on the rise of
rehabilitative sanctions and problem-solving courts treats these punish-
ment strategies as relevant to policymakers whose main concerns are
maximizing the efficiency of the criminal justice system, reducing recidi-
vism rates, and spending the least amount of money to enact the most
amount of change. Alternatively, this literature stresses the importance
of the “theater of the courtroom” as the significant site for research,
stressing that one cannot know the significance of these reforms unless
one scrupulously studies the internal workings of the courtroom. I am
interested in how dominant ideas that exist outside the institutions of
punishment—which include advances in theories of addiction and the
growing acceptance of state involvement in enforcing the health of the
population—influence punishment, and how this environment provides
leverage that policymakers interested in change on the micro (individ-
ual) and meso (institutional) levels can tap into when, in this instance,
making the “case for coercion.”
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Ultimately, this project is about how knowledge is being used to reha-
bilitate rehabilitation in ways that are consonant with dominant cultural
ideologies about the values of both sobriety and coercion. The concept of
rehabilitation was discredited in the latter half of the twentieth century by
critics on the left and the right, both of whom agreed that it often led to un-
equal sentences for the same crime and, according to many, simply didn’t
“work® To rehabilitate rehabilitation, to present coerced treatment as a
positive function of punishment, rather than its extreme misuse, advocates
arm themselves with knowledge they hope can be used to sway people in-
side the criminal justice system who have little faith in rehabilitation, and
people outside the system whom they are hoping to sell, broadly, on the
idea that the criminal justice system can serve the public good. My meth-
ods, then, have been structured around reconstructing this knowledge to
try to understand how it is used in the service of “enlightened coercion.”

While this book is about the construction of knowledge that draws
largely on science, it is also about its limits. Loopholes and gaps in the “sci-
ence of addiction” allow for moral and personal considerations to guide
the construction and presentation of the science. As I found during the
course of my interviews, while advocates were armed with the latest sci-
entific findings on addiction, many appealed to their personal experience
with addiction as the source of their knowledge. Inevitably, when I asked
about their experiences educating people about addiction, someone would
say, “Everyone has had some experience with addiction,” to argue for why
coerced treatment has received strong support and a dearth of detractors.
At a national drug court conference, I asked one drug court program co-
ordinator responsible for linking defendants to treatment how she learned
about addiction; she said, “I grew up with an alcoholic father. That’s all the
education I needed.” Having worked in the field of drug policy for several
years, I know firsthand the ideologies behind the “facts” of habitual sub-
stance use. Most, if not all, of us have encountered habitual substance us-
ers. It is this personal knowledge, often heavily tinged with a moral stance
against drug use, that makes the “science” of addiction meaningful. Brain
scans and medical diagnoses tell us little about the values of sobriety and
abstinence from drugs, but they are products of these values.

Similarly, if one looks at the goals of drug courts, one can see that
many of them, such as “leading healthy lives” or “giving back to the com-
munity,” have distinctly moral tones. These moral considerations are built
into the goals of drug courts and the cues that drug court judges take from
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defendants to ensure that they are complying with the court’s conception
of treatment. As one advocate told me, sometimes adhering to the treat-
ment program’s protocol isn’t enough; while the treatment program might
say the defendant has met the program requirements, the judge might
decide the person’s attitude hasn’t been sufficiently transformed and that
they need to spend more time under court supervision, despite meeting all
the program requirements and showing no toxicological signs of drug use.
The “science” of addiction has little to tell us about why the judge would
continue to supervise this person, but the “morality” of addiction does.

While I started my research focusing on how advocates incorporated
the science of addiction into their writing and talking about coerced treat-
ment, I emerge from this research understanding that another accomplish-
ment of drug court advocates, and perhaps a key to their broad support, is
that they appeal to people’s personal experiences and moral sensibility. In
doing so, they expertly blend scientific and personal knowledge, expanding
what’s considered the acceptable kind of knowledge that can be brought
to bear on a complex problem that faces the criminal justice system. Drug
courts offer an institutional or managerial solution to the problem of ad-
diction within the criminal justice system. To make their case, though,
they appeal also to the societal and personal problem of addiction, the faith
in the values of sobriety and treatment, and the belief that the institutions
of medicine and law can cure social problems. One of the main accom-
plishments of drug courts has been to positively link addiction, treatment,
and coercion by arguing not only that coerced treatment is more effective
than incarceration, but also that coerced treatment is more effective than
voluntary treatment.

The sociology of knowledge, then, is interested in how subjective ideas
come to be considered objective fact and how these ideas are used in ev-
eryday life. The necessary approach for this type of inquiry becomes in-
terpretive; it focuses on how meaning is made through institutional logics
viewed as social processes. It also focuses on how meaning is constrained
through the exclusion of competing interpretations of social phenomena.*
Institutions legitimate themselves through the knowledge they produce;
they both interpret and reflect social reality. Language becomes the foun-
dation on which these logics are constructed and disseminated.

With drug courts, scientific, moral, personal, legal, and other forms of
knowledge are brought to bear with equal weight on defendants coerced
into treatment. Medical and therapeutic knowledge is adopted in a legal



Both Bad and Sick 37

setting. Scientific knowledge can be viewed as a form of social power,
shaping knowledge and bolstering institutional practice.” Institutions are
historical accomplishments, constituted by multiple social knowledges
that make it possible for them to exert power. Power is exerted through
practice, but also through abstract knowledge that legitimates and rein-
forces this practice.” The subjective nature of social problems, the fact that
we understand them through interpretation, allows for reinterpretations
that can alter the control brought to bear on them. Drug court advocates
capitalize on this subjective nature, reframing drug offenders as addicts,
which then subjects these addicts to new kinds of control called “treat-
ment” while still retaining elements of earlier approaches, characterized by
“punishment” and coercion.

Institutional practice changes partly through a reinterpretation of the
social problems on which the institution is acting. Drug courts reframe
the social problem the courts are responding to as one of the entrenched
nature of the disease of addiction. The social problem is redefined as a hy-
brid medical and criminal one, with therapeutic and punitive institutions
intervening in the service of “behavior change.” Habitual substance use
and the increasing reliance on incarceration for drug users is the social fact
that gets reinterpreted as a particular kind of social problem, that of the dis-
ease of addiction that compels people toward criminal behavior as a result
of and to sustain the addiction. Thus social problem construction can be
viewed as a moral enterprise that justifies itself through scientific knowl-
edge; social facts become certain social problems.*

Moral reform is a cultural act and reflects social and cultural values. The
reform rhetoric is a social text that can be studied independently of the ef-
fects of the reform on individuals’ behavior.* The language of social prob-
lems is presented through what people say and, importantly, in a knowl-
edge-based society, what they write about their activities. A key way this
happens is though the use of “scientific” data that turn moral perspectives
into facts about the problem under consideration. Scientific knowledge,
then, becomes another text to be studied. Rather than seeing science as
presenting objective truth that is then subjectively interpreted, the science
itself becomes an object of scrutiny as “a form of rhetoric.”*

Scientific facts are presented in such a way to piece together a reality
about a social phenomenon. This reality then often leads to regimes of
control that resonate with people’s understandings of the reality of the
social problem these programs are meant to fix. It is important to dissect
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this reality and analyze it for its cultural underpinnings, to make the fa-
miliar strange. What if there is no such thing as addiction, understood
as a chronic relapsing condition best treated through coerced sobriety?
How are these prevailing constructions of addiction used as authoritative
knowledge and stripped of their historical and ideological origins?

Claims are made through rhetorical work, and social problems are
framed and reframed through ideas that appeal to both moral and rational
arguments.*® The constructions of social problems become institutional
and cultural acts that can be analyzed for the ways they reflect and contrib-
ute to cultural understandings of social phenomena, recast as social prob-
lems. A large part of this analytic approach, of “situating” social problems,
involves examining them historically. History, in this instance, becomes
not a background to the contemporary construction of social problems
but rather a mode of analysis, an integral component to meaningfully ana-
lyzing the construction of social problems. Historical insights help to cre-
ate a “history of the present,” serving an analytical purpose.”” In this ap-
proach, I use history to debunk the notion of drug courts as a “progres-
sion” from earlier forms of punishment of criminals and treatment of drug
users, instead drawing out their similarities with enduring preoccupations
with normality, deviance, and social control. This approach is as much in-
tellectual history as it is sociology. To understand why certain things are
considered true, and why they are so readily accepted as truth, one must
take the history of ideas into account. This type of analysis requires linking
discourses of power back to the social processes and historical precedents
that make these discourses possible in the first place.”®

This approach is especially useful when one is articulating historically
specific “discourses of discipline.”® Punitive discourse has come to domi-
nate society with considerable force. Scientific discourse has been mar-
shaled in the service of discipline. Judging Addicts is the story of how seem-
ingly contradictory approaches merge, and the story of the cultural basis of
the support for coerced treatment. In this approach, the study of punish-
ment is distinct from the discipline of criminal justice, the latter being seen
as a pragmatic or policy-oriented approach that assumes the “problem” of
crime to be a managerial one. I frame drug courts as a cultural and social
practice and thus seek to understand the historical, social, and cultural sig-
nificance of coerced treatment.”

The sociology of punishment does not seek to understand the effects
of certain policies; it does not ask, “Do they work?” The narrow approach
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to criminal justice assumes, rather than questions, existing institutional
frameworks and prevailing ideologies. Accordingly, the methodological
approach it often uses assumes a “multivariate paradigm,” seeking to under-
stand the effects of certain interventions on behavior; it seeks correlation,
which it then often conflates with causation.” Statistics and other kinds of
measurement predominate in criminal justice research, creating, even as
they appear to be measuring, an internal logic that assumes the problems
of criminal justice are solely ones of administration, and that certain kinds
of interventions can objectively “rehabilitate” offenders. It rarely ques-
tions why, how, and whom we punish in the first place. It does not take
into account the transformations outside punishment that are reflected in
the specific strategies it discusses in minute detail. It does not confront the
“ideological contradictions” present in practices that are guided by puni-
tive and therapeutic approaches.

The seeming “contradictory logics” of drug courts are readily apparent.”
Drug courts diverge from the central logic of the criminal justice system by
drawing on perspectives on drug use that are in contradiction with the tradi-
tional legalistic, case processing model. In doing so, drug court proponents
argue for a new perspective that emphasizes the importance of treatment
within the criminal justice system and coercion within drug treatment. I've
paid particular attention to the knowledge produced by drug court advocates
that attempts to reconcile these contradictory logics. What I have found is
that drug court advocates have attempted to make the logics of coercion and
treatment compatible rather than contradictory, and this book is, partly, the
story of how they accomplish this by appealing to widespread beliefs about
the importance of coercing normality and the value of sobriety.

Part of uncovering this logic involves analyzing the texts produced by
organizations advocating particular punishment forms. And I have heeded
punishment scholars’ calls to approach these texts with a healthy skepti-
cism toward the narratives of progress with which they are infused.” I sub-
ject the language, logic, and rhetoric of drug court advocates to sociologi-
cal scrutiny to understand the significance of drug courts, independent of
the assessment of their “revolutionary” nature offered by these same ad-
vocates. However, by taking a genealogical approach, by linking the ideas
used to enact changes within the criminal justice system to ones outside
it, I show the development of ideas about criminality and human behavior
that inform criminal justice practice without proclaiming any one practice
more “enlightened” or “progressive” than the other.
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I do, however, in the concluding chapter, offer some ideas for what a
radically different approach to drug use could look like. I am mindful of the
privilege of my position as an academic studying policy. I have not been
called on to solve crises within the criminal justice system or the seemingly
intractable problem of addiction that has confounded criminal justice and
drug treatment institutions and practitioners for decades. I have the luxury
of standing outside, but I have attempted to respect the perspectives of
those who are deeply entrenched within and who are dealing with a po-
litical reality and must offer policy solutions. I have also tried to show how
those solutions are heavily embedded within ideological assumptions and
faith in the criminal justice system’s ability to do something “good.”

I have, and draw on, many years’” experience in HIV/AIDS and drug
policy, for mayoral administrations in New York City and New Orleans,
both cities considered to be plagued with drug and crime problems. I have
conducted studies for the federal government on the implementation of
drug policy in several urban areas characterized by high rates of illicit drug
use. And I have helped contribute to, through policy-oriented publica-
tions, the “addiction as a disease” concepts that I critique here. I have been
inside the policymaking process, concerned with programmatic outcomes
and “lesser of two evils” approaches, but here I stand back and consider
why the two evils—both reliant on criminal justice force and an unwaver-
ing commitment to sobriety—are so close together.

Ultimately, my aim with this exploration of the construction of “enlight-
ened coercion” is to make contributions that extend beyond intellectual
objectives. The sociologist Joseph Gusfield wrote, “To find alternative ways
of seeing phenomena is to imagine that things can be otherwise.””* With
respect to drug policy, we have stopped imagining that things could be
radically different. When coerced drug treatment is the only alternative to
incarceration, perhaps it’s time to consider an alternative way of viewing
the problem. Perhaps it’s time to reframe the problem that we are trying to
solve.
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Criminalizing Deviance

Reconciling the Punitive and Rehabilitative

It seems to be the fate of each generation to try and reform the inherited
system of criminal justice and incarceration, and ours is no exception.
This is not an uplifting history to trace but it does demonstrate the need
for continuing engagement with these ever so difficult issues.

—David Rothman, Conscience and Convenience

THE REEMERGENCE OF rehabilitative sanctions within the criminal jus-
tice system is part of a broader process of transformation in punishment
ideologies and practices. Punishment in the United States has been moti-
vated by two main perspectives about the causes of crime. The first, often
called the “classical perspective,” is that crime is motivated by free will. Ac-
cording to this perspective, punishment should serve as a deterrent. The
second view is that crime is caused by an underlying factor, such as the
environment or psychological makeup of the rulebreaker. While these two
perspectives seem conceptually different, throughout the history of pun-
ishment they have been combined into a hybrid system where people are
held accountable for their rulebreaking while they are simultaneously pun-
ished with an array of transformative strategies meant to alter the causes of
their deviance.

Cycles of Reform

The historian David Rothman has described the history of punishment
in the United States as a cycle of “conscience and convenience.” Punish-
ment reforms are often initiated by people interested in crafting a more
humane, enlightened, and effective approach than that of the previous gen-
eration. In the course of implementation, these reforms become subject

4
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to administrative routines and efficiency leading, often, to worse conse-
quences than the problems the reforms intended to fix. Further, reformers
are often blinded to the possible deleterious effects of their reforms, seeing
them only in the light of “benevolence” and progress. This cycle of con-
science and convenience—the well-intended motivations that propelled
the reform and the administrative convenience that causes the reform’s
routinization (and sometimes perversion)—leads to a continuous cycle of
reform and institutionalization. This cycle should be understood, then, not
as progress toward a more humane approach to punishment but as a con-
tinual effort to remake and redo punishment in ways that reflect prevailing
social and cultural understandings about human nature and the causes of
and ways to control deviance.

Transformations in punishment reflect emerging ideas about human
behavior and its motivation. These ideas were initially religious in nature
and were reframed in the late nineteenth century in scientific and medical
terms. Overall, they reflect the enduring preoccupation with defining and
controlling deviance in ways that fix the nature of deviants into knowable
categories. Religious conceptions of deviance set the stage for scientific
ones; the emphasis on scientific approaches to punishment that emerged
in the Progressive Era bear a striking resemblance to, and serve as a secu-
lar extension of, religious concerns that dominated punishment during the
formation of the modern state (where such concerns about the discipline
and moral regulation of the individual and social body originated).*

The increasing application of punishment strategies rooted in the so-
cial, behavioral, and medical sciences has led to a defining feature of the
modern punishment system, namely, the increased rationalization of the
system of punishment along with specialization associated with different
categories of deviance. Deviants are now categorized into ever-increasing
types and managed by an increasing array of “specialists,” with expertise
particular to the type of deviance over which they lay claim. Expert knowl-
edge is thus brought to bear in helping to reorient notions of the origins
of deviance and in reframing whose jurisdiction should be responsible for
addressing and curing this deviance.

Each generation’s reform efforts—in response to the previous genera-
tion's—serve not to decrease punitive control over deviance but rather
to enhance the system of control. Thus the history of punishment in the
United States is the story of the dramatic rise in the number of people in-
carcerated as well as the dramatic rise in the number of people supervised
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under some form of “alternative” to incarceration—resulting in an ex-
panded, rather than reduced, criminal justice system. Understanding re-
forms as complements to rather than replacements for previous eras’ ap-
proaches helps explain the simultaneous existence of punitive and rehabili-
tative approaches. It also helps to understand how a system of punishment
that relies on an increasing categorization of deviants into different types
can exist along with a system of mass incarceration that makes little distinc-
tion among inmates. Diffuse and concentrated forms of punishment that
are both normative and coercive coexist, and a tracing of punishment’s his-
tory shows how these different forms have become complementary, rather
than opposing, strategies for increasing the control of the criminal justice
system over individuals’ lives.?

Birth of the Prison

Punishment forms are built on assumptions about the causes of crime, and
they often move back and forth between the two dominant approaches
described in the introduction. Prison is seemingly one of the clearest
manifestations of the idea that crime is the product of free will and that
punishment should serve as a sufficient deterrent. While much contem-
porary writing on the criminal justice system today focuses on the prison
as an institution of human warehousing and little else, its origins emerged
out of religious concerns about humanity’s soul and a firm belief, on the
part of the institution’s advocates, that prison represented a progressive step
forward in the humane treatment of rulebreakers. As Rothman explained,
“Prison rescued punishment, replacing a whole series of penalties that had
lost usefulness and legitimacy.™ Public displays of punishment, including
hanging, torture, branding, whipping, and public shaming, reached a “crisis
of legitimacy” and started to be seen as “disorderly and dangerous, garish
and cruel;” rather than as effective deterrents to crime whose public nature
bound the community together. A “new sensibility” emerged during the
Jacksonian Era in the United States about the sanctity of the body. Torture
was discredited; it was not consonant with developing ideas about humane
punishment. Public displays of punishment were considered demoralizing
and ineffective. As Rothman points out, “The history of punishment is in-
separable from the history of culture. New cultural sensibilities about the
sanctity of the body were both affected by but also influenced punishment
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strategies, viewed not as technical solutions to the problems of deviance
but as reflections of dominant cultural attitudes about deviance, its origins,
and its solutions.

An important part of this new sensibility was the idea that punishment
should take place in enclosures; confinement emerged as the prevailing
mode of humane punishment. As Rothman explains, “The permeability
of eighteenth-century institutions gave way to sealed-off space.” Prison
would transform the criminal’s character; it would promote behavioral
conformity as well as the personality transformation necessary to turn de-
viants into law-abiding members of the community. The regimented and
uniform nature of prison would serve to both cure and discipline deviants
while preventing future crime.

Advocates for prison developed two major theories about crime and
how it could be cured or managed. Quakers believed that private prison
cells would provide criminals with the solitary confinement necessary for
them to contemplate their misdeeds and redirect their lives. Criminals
would spend time alone and reemerge transformed because of their in-
ward reflections. This approach characterized the first major prison in the
United States, Eastern State Penitentiary in Philadelphia.

The second major idea was that inner transformation was less impor-
tant than outward transformation. This led to a vastly different model of
prison, characterized by Auburn Correctional Facility’s focus on group be-
havior. Inmates were not left alone in their cells but, rather, were engaged
in congregate activities where they learned to be “obedient citizens,” with
discipline as the guiding principle. This model assumed that people were
permanently deviant and couldn’t be fixed; the strategy was to tame their
instincts and render them docile. The Auburn model of prison eventually
prevailed, revealing the entrenched nature of Puritan ideas about deviance
as manageable but never curable. While people debated the relative merits
of each approach, few argued against prison, and institutions more gener-
ally, as the best places to transform deviants.

In Wayward Puritans, Kai Erikson expertly shows the enduring legacy
of the Puritan constructions of deviance out of which prisons emerged.
Puritans used deviance to help to define the “outer edges” of their soci-
ety. As Erikson observes, crime is not an unfortunate by-product of society
but rather an essential aspect of its formation and maintenance. Puritans
accomplished this boundary-making function through a contradictory
process where deviants were locked into permanent roles as rulebreakers,
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their depravity seen as a reflection of who they really were, and yet they
were subject to the available treatment, as if they could be reformed. Devi-
ants were not necessarily deserving of sympathy but were nonetheless sub-
ject to interventions at the community’s disposal as part of the civilizing
process, regardless of whether the deviant wanted these interventions. Pu-
ritans constructed a permanent class of deviants by defining rulebreakers
as such, even if their criminal act was an aberration or a passing episode.

Because Puritans developed a strongly formed deviant identity, find-
ing a cure was virtually impossible and yet the faith in treatment remained
strong. By ascribing a permanence to a deviant’s character but attempt-
ing to fix them nonetheless, the tension between determinism and free
will was, and continues to be, clearly played out, with both perspectives
prevailing. As Erikson explains, “The common feeling that deviant per-
sons can never really change ... is expressed so frequently and with such
conviction that it eventually creates the facts which later ‘prove’ it to be
correct.”’

A clear contradiction emerges where resources are deployed to fix the
deviant even in the face of the overriding and entrenched conviction that
the deviant will never fully be cured. This leads to an inevitable cycle in
punishment; ultimately no reform will work if the underlying premise is
that deviants cannot be fixed. And yet we persist as if people can be fixed,
and it’s the job of reformers to develop the right strategy to cure rulebreak-
ers. Punishment strategies, such as the Auburn model, developed to inter-
vene at the level of behavior—encouraging the deviant to suppress their
criminality precisely because they can never fully be inwardly transformed.
The goal, then, is to discipline and monitor the deviant who is, by defini-
tion, incurable.

This preoccupation with managing deviance, Erikson argues, has be-
come a permanent feature of society deeply steeped in theories of devi-
ance’s incurability. Once someone is labeled deviant, they are permanently
stigmatized as such.® This contradiction helps to explain the persistent
cycles of “conscience and convenience” that have characterized efforts to
reform deviants in the United States as well as the failures of these reforms.
As Rothman points out, the function of Jacksonian era punishment was
to “bind together a fragmented society” in the face of a perceived increase
in the disintegration of traditional social bonds (e.g., church, community,
and family).? Punishment reflects these social anxieties, and while reform-
ers express concern with the transformation of the deviant, they are also



46 Criminalizing Deviance

implicitly trying to instill social order in the face of changes that many be-
lieve would threaten social cohesion.

Progressive Era Reforms

As part of the cycle of punishment reform, prisons, once considered a
progressive approach to punishment, came to be viewed as an inflexible
and ineffective way to deal with rulebreakers; further, they were seen as a
“shame” and a “embarrassment” because of their ineffectiveness at deter-
ring crime and their lax, brutal, and corrupt management. Inmates were
treated with indifference at best and often abused. As Rothman explains,
“The well-ordered asylum had become the madhouse”; public reports of
the degrading state of life in prison became widespread.” The Progressive
Era in the United States, roughly between 1880 and 1920, marked both a
shift in terms of how social problems were conceptualized and the forma-
tion of the proper solutions to these newly formulated problems. Punish-
ment in the Progressive Era was characterized by a turn away from the
exclusive use of one punishment strategy—prison—and toward efforts
to identify multiple types of criminals and, accordingly, multiple types of
solutions to these problems in the form of an increasing array of punish-
ment modes. It was also a time when the use of “expertise” was rising and
the burgeoning social, psychological, and medical sciences were being em-
ployed to help explain and cure deviance.

Progressive Era reformers were directly responding to what they viewed
as the inflexibility of the prison system, its deleterious effects on people
imprisoned, and its assumption that crime was uniformly a response to
social disorder. Armed with new sociological and scientific theories about
the causes of crime, they initiated reforms meant to address what had be-
come the status quo in punishment—that is, prison (itself considered radi-
cal reform decades earlier). Arguing for individualized rehabilitation rather
than uniform punishment, progressives initiated a host of reforms meant
to provide the emerging punishment professionals significant discretion.
Prison homogenized; Progressive Era reformers called for differentiation.
Progressive Era reformers used multiple explanations for deviance, all of
which posited some underlying cause for rulebreaking but tried to differ-
entiate among different types of explanations. Some focused on the crimi-
nogenic quality of cities, arguing for environmental interpretations of the
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causes of deviance, while others sought medical and psychological expla-
nations for bad behavior. Progressive Era, middle-class reformers were also
active in transforming what was considered bad behavior; they increasingly
defined a host of behaviors associated with urban-dwelling immigrants as
unacceptable and classified these behaviors as criminal.

While Progressive Era reformers were strongly opposed to prison as the
sole institution enacting punishment, they did not seek to deinstitutional-
ize punishment but, rather, to impose a large measure of discretion in the
punishment system. This discretion was meant to serve as a counterbal-
ance to the rigid administration of prison and its uniform use for criminals
of all types. Rather than lessening the use of prison or the criminal justice
system’s hold on deviants, Progressive Era reforms added to the existing
system. These reforms became “supplements to incarceration” rather than
substitutes for institutionalization, and helped expand the number of peo-
ple under some form of punitive oversight.”

One of the main ways progressives reoriented (partially) the problem
of deviance toward determinist explanations and away from explicitly re-
ligious ones was by drawing on scientific theories that attempted to ex-
plain the motivation for behavior and ways to change this motivation. To
accomplish the broader social transformations Progressive Era reformers
were seeking, courts borrowed from disciplinary perspectives outside the
realm of law. The social sciences and the medical field played a pivotal role
in shaping the nature of this era’s reforms. While reformers appealed to
psychology, social work, and medicine, they encouraged the control of this
deviant behavior to remain in the burgeoning criminal justice system.

Progressive Era Courts

Deviance was redefined with scientific explanations; these new theories
about criminality were enacted through the developing court system. Pro-
gressive reformers encouraged judges to think about the environment and
other social factors and to incorporate psychological and medical knowl-
edge into their legal approach.” These ideas were used to justify the expan-
sion of the state through the courts, which became an important vehicle
for regulating the conduct of the population. The historian Michael Will-
rich has dubbed this trend “sociological jurisprudence” precisely because
the new Progressive Era courts represented a rejection of the classical
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approach where individuals were treated as rational actors; instead, these
courts attempted to intervene in the social problems these reformers be-
lieved caused criminality.”

These new courts embodied significant emerging trends in punishment.
They were an institutionalized response to punishment that was, simulta-
neously, based on individualized approaches to deviance. They were an at-
tempt to rationalize and systematize punishment based on theories about
the importance of discretion. These theories of discretion were informed
by behavioral and social sciences that reflected systematic approaches to
understanding the relationship of the individual to their environment.

By broadening their focus, these emerging courts were able to harness
considerable amounts of disciplinary power; social work, psychology,
medicine, and psychiatry became integral to, and enhanced the power
of, judicial practice. Courts were “rationalized” based on the new reform-
ist theories about the role that jurisprudence could play in enacting social
change, and outside “disciplinary personnel” were brought in to help en-
act these theories. Psychologists, psychiatrists, and social workers were
the “social experts” helping the judge to understand the various forms of
treatment that were available to reform offenders. At the same time, with
this alliance with the criminal justice system, the modes of treatment were
multiplying as were the number of “social experts” who used this newly
found alliance to enhance their knowledge and expertise.

The courts were arming themselves with scientific and medicalized
theories to help understand deviance and alter individual deviants. Impor-
tantly, in the process of articulating a new role for courts, these courts were
also contributing to ideas about what it meant to be a “normal,” law-abid-
ing person. Intimate details of people’s lives were considered the courts’
jurisdiction because they were central to citizens’ rulebreaking and key
to figuring out how to intervene in their deviance. Thus these courts con-
sumed knowledge but also produced it, and did so in ways that reflected
the need not only to understand deviance but to govern and control it.

Juvenile Courts

Progressive Era transformations in punishment can be understood as both
institutional and ideological triumphs. The development of the juvenile
justice system in many ways most closely resembles drug courts, in part
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because of the ideological shift they represented in terms of how the emerg-
ing social disciplines were starting to differentiate among certain types of
criminals, based on characteristics meant to separate them from rational
adults culpable for their actions. Juvenile courts developed as a separate
system of punishment for young people based on the idea that children
were different than adults, could not be held responsible for their actions,
and required the state’s help to be rehabilitated.” These courts were based
on the notion of parens patriae; the state would act as surrogate parents
to the children who committed crimes, providing them with interventions
developed by “scientific social work” intended to change delinquents into
law-abiding adults.s The sociologist Barry Feld explains that these courts
reflected ideological transformations crystallized in the “invention” of the
category of child. The concept of “childhood” as distinct from adulthood
emerged; young people were reconfigured as vulnerable, fragile, and de-
pendent children as opposed to autonomous and responsible adults.

The idea of childhood, then, influenced the practices that middle-class
reformers developed to deal with “other people’s children”—those of im-
migrants—who needed sustained intervention to be inculcated into mid-
dle-class ideals.” Children were cast as innocent, but susceptible to cor-
ruption. Criminal involvement, the evidence for this corruption, became
an opportunity to intervene in the lives of young people through a reha-
bilitative and therapeutic approach overseen by the juvenile justice courts.
Social welfare and criminal social control were combined; individualized
justice was seen as the best approach to young offenders who could be
transformed through the proper application of scientific behavior change
interventions and surveillance.

The juvenile justice system required the invention of childhood as the
basis and justification for a separate system of justice for people defined as
children. Drug courts represent a similar ideological transformation; the
invention of addiction as a state marked by lack of volition and consequen-
tial thinking resembles the qualities juvenile justice reformers ascribed to
children. Once the ideological and conceptual transformations are in place
and widespread—child and addict as distinct from rational adult—social
control practices that reflect these conceptions are the logical next step.
Juvenile courts have not lessened the social control of young offenders
but have altered the goals of this control. As the sociologist Mary Bortner
points out in her study of juvenile courts, the notion of individual justice
oriented toward social change had humanitarian roots, offering ideally “a
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superior justice finely tuned to restore harmony between the individual
and collective.”” The idea that individualized treatment was the best ap-
proach for juvenile offenders was motivated by “humanitarian sentiment.”
Bortner concludes, however, that this “powerfully seductive” ideology was
“tarnished by harsh realities” where discrimination prevailed. Feld argues
that these courts are based on the “conceptual flaw” that the same agency
that punishes can also help, and that criminal social control and social wel-
fare can be combined.

The contradictions in this approach are most apparent in the transfor-
mations that have taken place in juvenile justice since the mid-1970s. In-
creasingly, states are transferring juveniles to adult criminal court, despite
what the sociologist Aaron Kupchik describes as “cultural understandings”
of children not unlike those developed in the Progressive Era.” States are
increasingly lowering the age at which young offenders can be transferred
into criminal court, and creating laws, based on age or charged offense,
that automatically exclude some young offenders from juvenile court. The
result is a hybrid “sequential model of justice” that borrows from the crimi-
nal model—offenders should be held culpable—but also a juvenile justice
model; once in criminal court, the idea that young people have reduced
culpability plays a role in their prosecution as adults.

The similarities with addicts are also apparent in this sequential model.
Drug courts are a hybrid criminal and therapeutic court. Addicts are man-
dated to rehabilitation based on the idea that they are sick with an addic-
tion that is, in large part, the cause of their criminal behavior. And yet, if
they repeatedly fail to be transformed by the court-mandated treatment,
they are then processed as rational, culpable adults and sentenced accord-
ingly. These individualized approaches rely on distinct categories of crimi-
nal offenders that are bolstered by ideologies that explain these differences.
Children and addicts are distinct groups who are not wholly responsible
for their crimes. And yet the increasingly punitive approach to young of-
fenders as well as the hybrid punitive and rehabilitative approach to drug
court defendants, who will most likely end up in prison if they cannot re-
main sober, suggests that these ideologies are as contradictory as the prac-
tices to which we subject young and addicted offenders.

Progressive Era reforms, and juvenile courts specifically, ushered in the
enduring, yet fractured, idea that individualized treatment based on the
application of scientific rehabilitative principles could transform certain
offenders whose criminality was ascribed to a condition that rendered



Criminalizing Deviance 51

their culpability partial. These ideological shifts ushered in social control
practices that were hybrid punitive—therapeutic interventions overseen by
the courts. As Feld observes, the social welfare function of these courts are
overshadowed by their crime control function, given that these rehabilita-
tive interventions are overseen by the criminal justice system, arguably the
most powerful site for controlling deviance.

Probation and Parole

While the courts played a large role in helping to enact Progressive Era
reforms, they were one of many institutional frameworks developed that
vastly broadened the scope of the crime control apparatus. The courts rep-
resented a “front-end” approach to crime, setting up a diagnostic, special-
ized, and disciplinary framework for dealing with people as they entered
the system. Progressive Era reformers also felt the need to develop “back-
end” systems—ones that would extend the supervisory network over peo-
ple as they left the prison or treatment systems. For that reason, a system
of parole that would serve to extend the network of supervision over peo-
ple deemed deviant and in need of rehabilitation developed.”

Parole’s origins in the Progressive Era were linked to the idea that isola-
tion had deleterious effects on prisoners, and therefore offenders needed
to be reformed and monitored in the “community” after they had served
their period of confinement. Parole was based on an ideology of reinte-
gration but it also served a managerial function, helping to deal with the
expanding number of people coming under criminal justice supervision.
Drug courts have a similar function, offering an ideology of help and re-
habilitation while also providing an alternative avenue for prisoners in an
era of prison overcrowding. With parole, the result has been a system that
vastly broadened the supervisory scope of the criminal justice system; it
simultaneously helped to build up the institutional basis of punishment
while also broadening its scope out into the “community.”

The sociologist Jonathan Simon, in Poor Discipline: Parole and Social
Control of the Underclass, 1890-1990, distinguishes between phases of parole
regimes and their justifications, which is helpful for understanding the shift
from the kind of “socialization of law” perspective that dominated Progres-
sive Era reforms to the more therapeutic emphasis that has emerged over
the second half of the twentieth century and that characterizes drug courts
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today. For Simon, the need to control labor dominated Progressive Era
reforms and was an explicit part of Progressive Era justifications for the
type of normalizing interventions reformers advocated. The goal was to
help immigrant and other groups become part of mainstream America; the
criminal justice system became a means for taming deviant tendencies that
undermined the burgeoning industrial economy. Parole was a means to in-
still labor discipline. By the 1950s, however, declines in economic produc-
tion and the absence of jobs led to new justifications for parole that were
de-linked from coerced participation in the labor market and connected,
instead, rhetorically to notions of “personal transformation” and rehabilita-
tion. Simon calls this “clinical parole” because it de-emphasized labor dis-
cipline while privileging individual transformation for the sake of produc-
ing normal law-abiding citizens without linking this normality explicitly to
labor market participation.

The distinction between a disciplinary regime and a clinical or therapeu-
tic one illuminates how seemingly similar reform rhetoric has transformed
over time. The need for labor discipline still preoccupies people concerned
with rehabilitation. In the new configuration, though, labor market partici-
pation becomes a sign or symbol of one’s rehabilitation rather than, neces-
sarily, its goal. The goal of producing “normal citizens” looms large in the
discourse of drug court reformers, with the ability to hold a steady job as
one sign, among many, that one is successfully engaged in the “recovery”
process.

The Progressive Era represented a crucial time for both the expansion
of the criminal justice system and the incorporation into criminal justice
practice of explicitly therapeutic, normalizing disciplines such as psychol-
ogy, psychiatry, and social work. The Progressive Era stands, in many ways,
as the precursor to the reemergence of rehabilitation that drug courts—
and problem-solving courts generally—represent. Progressive Era reform-
ers were motivated by managerial concerns—containing large groups of
deviants. They were also motivated by ideological concerns—using the
emerging behavioral and medical sciences to classify deviants into differ-
ent types, and to enact scientifically based transformations on them to en-
sure normalization and discipline.

While scholars of drug courts argue that these courts differ from their
Progressive Era counterparts, they nonetheless resemble these courts in
important ways.” Judges are using drug courts to articulate the impor-
tance of the courts for solving social problems, the positive role judicial
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discretion can and should play in transforming criminals, and the need
for medical and therapeutic theories to justify their personalized and sus-
tained behavioral interventions.

Critiques of Discretion

As part of the general cycle of conscience and convenience, there was a
shift away from the discretion that, in the Progressive Era, was viewed as
an enlightened approach to understanding crime and punishment. Cri-
tique emerged from all sides about discretion, with some arguing that dis-
cretion led to unequal sentences based on factors such as race, while others
argued that it led to widespread leniency in sentencing. Discretion, once
heralded as the benefit of Progressive Era reforms, came to have negative
associations: it allowed judges or other criminal justice personnel to bend
the rules and exhibit favoritism, and it allowed for too much leeway in a
system that should be more standardized.

The critiques emerged in full force during the 1960s and would be incor-
porated beginning in the 1970s. Two changes resulted from the critiques
of discretion. First, there were widespread transformations, in the form of
sentencing guidelines, that would severely restrict judicial discretion and
the options available to judges. Second, and related, was a widespread dis-
crediting of the idea of rehabilitation. This is not to say that rehabilitation
was removed from the criminal justice system, but its use by judges was
greatly discredited as research famously emerged showing that “nothing
works.”™

Federalization of crime policy during the 1960s helped to solidify the
changes that happened at the judicial level. Previously the purview of lo-
cal government, crime policy became national and beholden to political
concerns to an unprecedented degree. The sociologist Katherine Beckett
points out that the “problem” of crime also became publicized at the na-
tional level; subsequently, the public came to see “law and order” as a seri-
ous social issue requiring a strong response.” This represented an impor-
tant ideological shift, where the public was more likely to support punitive
approaches to crime and punishment. But, as Beckett points out, “crime-
related issues . . . are socially and politically constructed.” The rhetoric of
law and order was mobilized in the 1950s, but in the 1960s the problem of
“street crime” entered national political discourse. Importantly, as Beckett
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points out, public concern about crime did not reflect crime’s increasing
prevalence; rather, it reflected the increasing attention that both political
elites and the media gave to these issues.

The result of this media and political attention was an increasing “get
tough” discourse about crime that was accompanied by an increasingly
managerial approach to criminology** Criminal justice reforms such as
sentencing guidelines were “an administrative effort to professionalize law
enforcement officials, impose modern management techniques on crimi-
nal justice agencies, and more generally establish the idea of a criminal
justice system” while appeasing a public increasingly fearful of crime.”s The
courts were one site where this systematization played out.

The courts were especially vulnerable to criticism because, up until the
1970s, there were virtually no sentencing guidelines, and judges could use
a considerable amount of discretion when making sentencing decisions.
There were scant or inconsistent criteria among judges about how to make
decisions, and little agreement about what criteria should be taken into ac-
count when making sentencing decisions. The result was great disparity
and a lack of “truth in sentencing,” meaning that people rarely served the
time for which they were sentenced because they could be released from
prison early: Two people sentenced to different time periods could end up
spending the same amount of time in prison. Alternately, two people con-
victed of the same crime could receive vastly different sentences.

The rationale for this approach—a holdover from the Progressive
Era—was that individualized considerations were the only effective way
to deal with offenders. These disparities, and the discretion that caused
them, were highlighted as reformers argued that no demonstrable evi-
dence existed to prove that individualized sentences altered behavior.”®
This discretion came to be viewed as not only feckless but also danger-
ous and authoritarian.”

“Truth in sentencing” statutes, which held that “equal sentences im-
posed in open court had to mean the same thing for different offenders,”
were adopted by several states.” Judges disagreed, however, over what
sentence any particular type of case deserved. It became clear, to the vocal
opponents of discretion, that a mechanism was needed to standardize sen-
tences. This mechanism became sentencing guidelines that attempted to
limit judicial discretion by imposing “objective” standards. Fairly strict sen-
tencing guidelines emerged, where judges had little discretion in sentenc-
ing; consequently, because of longer and mandatory prison sentences for
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a growing number of crimes, including drug offenses, incarceration rates
steadily increased.

Decline in the Rehabilitative Ideal

A second factor that contributed to the decline of judicial discretion and
increasing incarceration rates was the general discrediting of the rehabilita-
tive ideal. Scholars concerned with understanding contemporary punish-
ment practices have documented the steady decline and virtual eradication
of the rehabilitative focus in punishment since the mid-1970s.* The sociol-
ogists Malcolm Feeley and Jonathan Simon have labeled this era the “new
penology”; it is characterized by the emergence of new “discourses, objec-
tives and techniques” for approaching punishment that expand the num-
ber of people under criminal justice oversight, often through therapeutic
sanctions.*® While the language of rehabilitation remains, the new penol-
ogy is more about “managing costs and controlling dangerous populations
rather than social or personal transformation.™

Feeley and Simon’s argument has been pivotal in helping to establish,
among many sociology of punishment scholars, a dominant way of under-
standing punishment since the 1970s. While contemporary punishment
forms may resemble past ones, Feeley and Simon argue that their rationale
has changed. While deviants are routinely categorized into myriad types,
a practice that emerged in the Progressive Era, this categorization is done
neither to help understand them nor to cure deviance. Rather, this catego-
rization serves managerial and risk assessment purposes. Criminals are cat-
egorized according to the level of risk they pose to society and then pun-
ished accordingly. Again, while therapeutic sanctions might be one form of
punishment, according to the new penology, these punishments are only
secondarily about rehabilitation; they are primarily ways of institutionally
handling different forms of deviance. As Feeley and Simon explain, “Con-
venience has become the primary form of conscience.”

The new penology holds that the substantial difference between cur-
rent crime control strategies and the eras where rehabilitation was a staple
of the system is that no dominant narrative exists. Instead, it’s a “post-
modern” system precisely because there is no overarching theory under
which crime control strategies can be neatly fit. Scholars of the new pe-
nology tend to idealize the rehabilitative emphasis that existed until the
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1950s, underplaying its qualities of management and social control; they
also overemphasize the unity that exists in punishment where, currently,
a broad array of strategies are used to control offenders, with prison being
only one option, albeit the most prominent.

Contradictory overarching approaches can exist simultaneously and
reflect the “twin faces of punishment,” incarceration and its alternatives.®
Rather than pointing to the absence of an overarching narrative, these dual
approaches demonstrate the durability, intractability, and inventiveness of
the criminal justice system. Liberal and conservative approaches coexist,
harking back to the tensions that have always characterized punishment,
between free will and determinism. Drug and other therapeutic courts do
not necessarily herald a new approach to punishment, but rather could be
viewed as a form of nostalgia, a return to state paternalism.

The question of what stage of punishment we are in bears directly on
how we understand drug courts and other alternatives presented as “radi-
cal” and new. Drug courts fit within the dominant framework of what the
sociologist David Garland calls “penal modernism,” which is a direct out-
growth of enlightenment punishment ideologies.** Current punishment
strategies connect directly to the Progressive Era, and these strategies can
be viewed as both humane and dehumanizing, progressive and reaction-
ary. The new penology is part of this modernity where moral reform ef-
forts still inform punishment strategies for certain offenders. As Garland
explains, “While the critique of rehabilitation may have exposed the covert
moralizing of penal professionals, it has done little to interrupt the task of
seeking to impress different standards of conduct on individuals.* We are
in a moment of dual and contradictory approaches to punishment. Pu-
nitive and normalizing punishment coexist, and we can see the punitive
components of these rehabilitative approaches that characterize punish-
ment as a social practice.’

Drug courts combine punitive and rehabilitative approaches in one
punishment form. They do not fit neatly within the bifurcated nature of
punishment depicted by scholars. Drug courts do expand penal control via
judicial discretion and heavy defendant monitoring, but do so in ways that
explicitly draw on the language of rehabilitation.” Drug courts are normal-
izing institutions but are justified, by advocates, with respect to a thera-
peutic logic not traditionally associated with the criminal justice system.
While drug court advocates frequently mention the cost savings associ-
ated with their activities and reduced recidivism rates, they believe that the
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best way to achieve these is through sustained therapeutic interventions
and high levels of involvement in defendants’ lives.** Drug courts embody
elements of the new penology but differ from the dominant approaches
characterized by punishment scholars with their consistent concern for
rehabilitation.

Drug court activities expand the boundaries of dominant criminal
justice practice by defining drug use simultaneously as a criminal, medi-
cal, and behavioral problem amenable to court-monitored therapeutic
interventions and traditional criminal justice sanctions. Drug courts ac-
complish this by drawing on “scientific” and “medical” theories of ad-
diction to transform commonly held notions about drug use within the
criminal justice system, and to argue for the expansion of coerced drug
treatment.

Rehabilitation, then, can be both transformative and punitive, and an
acknowledgment of its hybrid nature helps to complicate what has been
depicted as a rather simple story of a “punitive turn.” Drug courts embody
this tension and drug court advocates are mindful of appealing to both
sides of the debate by positing a form of determinism—addiction—while
arguing for the importance of sanctions that rely on a rational calculation
of human behavior and motivation.

In the following chapter, I focus on how drug court advocates under-
stand their particular reform within the broader historical context de-
tailed in this chapter. I pay attention to the problems they believe drug
courts solve, and how their perspectives are informed by theories about
the causes of crime and the role of courts in solving social problems.
While addiction is clearly one of the problems drug court advocate be-
lieve they're solving, most of the people I interviewed focused almost
exclusively on the problems within the criminal justice system as the im-
petus for their reform efforts. As I show in chapter 4, addiction has been
increasingly subject to medicalized theories of susceptibility and thera-
peutic theories of treatment. However, the limits to these perspectives
have provided room for the criminal justice approach—and coercion,
specifically—to serve as a complement to these growing theories that
simultaneously seek to find the genetic basis for addiction while locat-
ing its cure—abstinence from drugs—in the willpower of the individual.
Drug court advocates enter this cycle of reform and do so in ways that
attempt to transform the court system as much as the individuals subject
to criminal justice oversight.
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“The Right Thing to Do for the Right Reasons”

The Institutional Context
for the Emergence of Drug Courts

With drug courts, people see that were not using leeches to cure disease;
we're switching to antibiotics. The mainstream judicial system is still us-
ing leeches.

—As quoted in Fox and Wolf, “The Future of Drug Courts”

DRUG COURTS EMERGED in a context of diminished judicial discre-
tion in sentencing and harnessed widely accepted medicalized theories
of addiction. This diminished discretion reflected the discrediting of the
rehabilitative ideal in punishment and a turn toward theories of criminal-
ity that emphasized free will over deterministic causes. Reflecting the cycle
that has taken place in punishment between these two general perspec-
tives, drug courts emerge as an attempt to shift back from the rigidity of
sentencing guidelines to the flexibility of judicial discretion. They do this
by appealing to theories of addiction that originate outside the criminal
justice system, but which they harness to bolster criminal justice oversight
of defendants deemed addicts.

In this and chapter s, I focus specifically on how drug court propo-
nents make their “case for coercion.” Drug court proponents are actively
involved in articulating their perspectives in two key ways. The first is an
institutional perspective, whereby advocates focus their identification of the
problem as one of the failure of the courts to address the “revolving cycle”
of drug offenders in the criminal justice system. Advocates attribute a part
of this problem to the trends, discussed in chapter 2, that have eroded the
courts’ ability to act with discretion for the sake of helping offenders.

Sentencing guidelines and the rise of plea-bargaining have rendered
judges with little discretion, reducing the courts’ ability to be a vehicle for
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“personal transformation.” Drug court advocates are trying to fix the crimi-
nal justice system in part by turning courts into “problem-solving” rather
than simply punitive institutions. Accordingly, I first focus on the insti-
tutional problems advocates see themselves responding to, and also their
goals for drug courts at the institutional level. Advocates spoke often of
wanting to rehabilitate the courts’ reputation in the eyes of the public as
institutions that can be responsive rather than solely punitive; I pay atten-
tion to how they construct courts as the right vehicles for curing social ills
such as addiction.

A central way these advocates reframe the institutional role for the
court is by identifying the social problem of addiction. Thus, to accomplish
their rehabilitation of the court they focus on theories of rehabilitation of
individuals. To do so, they construct the problem the courts face—drug-
related crime—as one of “addiction.” They define addiction as a disease
whose treatment is best overseen by professionals with the “moral author-
ity” to force compliance. Judges, according to this perspective, are the only
professionals who can oversee this treatment precisely because their au-
thority stems from their ability to enact meaningful sanctions, such as pe-
riodic incarceration if defendants fail to follow treatment protocols. Thus
judges have the power to enact behavioral change on an unprecedented
level.

Advocates reframe addiction as a disease amenable to court-mandated
treatment by focusing on the behavioral outcomes of addiction. Thus
they draw on the “behavioral sciences” to justify the expansion of coerced
treatment. These theories lend themselves to an important feature of drug
courts, the use of “graduated sanctions,” and to how advocates construct
the court as the ideal place to oversee treatment precisely because the
judge has the power to issue sanctions with some “teeth” to them.

Related to the development of a complex system of sanctions and re-
wards is the centrality the idea of “relapse” plays in drug court advocates’
theories of addiction. The idea that “relapse is inevitable” leads to two
main features of drug courts. First, the complex systems of sanctions and
rewards are predicated on the notion that addiction is a disease character-
ized by relapse but whose cure can be motivated by free will—namely, the
desire to avoid the negative repercussions associated with continued sub-
stance use.

The second consequence is the expansion of oversight of defendants
precisely because they may appear “cured” but could relapse at any
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moment, especially if important aspects of their lives, such as housing
and employment, aren’t properly secured. What exactly constitutes a
“cured” drug court participant is especially problematic in the face of
theories of addiction rooted in notions of the addict’s ultimate incur-
ability. By characterizing addiction as “a chronic, relapsing condition,”
advocates make it extremely difficult, if not impossible, to identify the
moment when the disease is cured. What emerges, then, is an ongoing
discussion among advocates about what actually constitutes the goal of
drug courts—goals that encompass, at the level of the individual defen-
dant, more and more aspects of their life considered to be affected by ad-
diction and that should be considered when weighing the person’s fitness
to leave court supervision.

Overall, the following three chapters examine how advocates construct
a problem-solving role for the court through medical theories of addiction
and therapeutic theories of behavior change. By articulating such a clear
role for the court, drug court advocates are involved in a reframing of the
courts in two ways. First, they are attempting to reframe the courts’ func-
tion as vehicles of punishment and rehabilitation. Related, they argue that
punishment and coercion through the courts actually enhance treatment’s
effectiveness.

By entering into discussions not only about the role of the court but
also about the role of coercion in treatment, drug court proponents are re-
framing both how we understand the function of punishment and how we
understand coercion—all in the service of advancing the idea, which has
clear historical roots, that the criminal justice system can and should heal;
that it can and should view crime as an opportunity to rehabilitate.

Fixing the Criminal Justice System

Drug court advocates identify the problems they are addressing as institu-
tional, internal to the criminal justice system, but propose a solution that
has consequences that reach far beyond this system. To argue for the ex-
pansion of coerced treatment, drug court advocates make the case for a
reorientation in the criminal justice system, and courts specifically, in ad-
dressing the problem of addiction. Their arguments about the criminal jus-
tice system’s inadequate response to the “problem” of addiction rests on ar-
guments about institutional problems—and failures—within this system
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as well as broader appeals for recognition that addiction, as a disease or
condition that is treatable, motivates much criminal behavior.

Drug court advocates identify several institutional problems that served
as the impetus for this particular response to drug-related offenses and
offenders. Advocates are critical of how courts have operated in the past,
with their lack of concern for the individual defendant, and hope, through
drug courts, to show the public that courts can be institutions responsive
to the “community” Drug court advocates identify specific institutional
failures yet use these arguments to craft a solution that enhances, rather
than reduces or eliminates, this same institution’s oversight of drug-related
offenders. An examination of their arguments reveals how drug court ad-
vocates are concerned partly with addressing addiction and rehabilitating
offenders, but principally with rehabilitating the criminal justice system’s
approach by proposing a solution that retains, and perhaps expands, that
system’s hold on persistent substance users.

Prominent advocates of drug courts are almost uniformly people with
training in the criminal justice system or law, many of whom come from
a background working with the courts. Thus these advocates did not start
with the problem of addiction and arrive at coerced treatment as a solu-
tion. Rather, they began with the problem of court inefficiency or unre-
sponsiveness. They saw that drug-related offenders made up a key part of
the return population to courts and decided that the disease of addiction,
not an inherent propensity for criminality, was a motivating factor for these
repeat offenders. Thus they concluded that the courts should respond to
this addiction in ways that reflected the emerging disease model of chronic
substance use, which has gained considerable public popularity over the
twentieth and twenty-first centuries.

It is noteworthy that few of the people I spoke with discussed policy
shifts that had resulted in the courts being overcrowded with drug-related
offenders. The influx of drug-related offenders into the court system start-
ing in the early 1980s is not necessarily a reflection of increased “addiction”
or even increased substance use but rather dramatic changes in drug pol-
icy, especially the increased criminalization of illicit drug use represented
by the War on Drugs. The War on Drugs precipitated aggressive efforts to
find and punish illicit drug users. Fueled by the idea that illegal drug use
could be stopped, in part, by aggressive policing of drug users, the result
was that far more drug users were arrested, charged, sentenced, and im-
prisoned for drug use. The punitive approach represented by the War on
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Drugs was a reflection of the changes at the state level that called for man-
datory minimum sentences for drug offenders.

Combined, these increasingly punitive approaches to illicit drugs—at
the federal, state, and local level—created a climate where possession of il-
legal drugs was far more likely to result in a prison sentence than in previous
eras, and even more likely for African Americans and Latinos than for white
drug users.! The advocates I spoke with never mentioned this discrepancy,
largely the result of aggressive policing in particular neighborhoods.* Despite
the clear role that the War on Drugs and other punitive drug policies have
played in racial discrepancies in drug arrests, convictions, and sentencing,
drug court advocates rarely mention dismantling criminal justice sanctions
for drug offenders. Rather, they want to change the form these sanctions
take. For them, the problem was one of increasing addiction accompanied
by the court’s inability, because of sentencing guidelines, to intervene in
meaningful ways in the lives of the drug users coming through the system.

Revolving Door Justice

Uniformly, drug court advocates in interviews and documents refer to the
“revolving door nature” of justice for drug offenders as the biggest institu-
tional failure, and the impetus for drug courts. The revolving door is di-
rectly related to addiction because, as one advocate explained, “people.. . .
get so drug stupid they make easy arrests and become easy arrests. . .. Un-
fortunately for the most part many of these people go through the system
their entire lives” When I asked another advocate to talk about the num-
bers of people who cycle through the system, he explained:

You don’t need to be a weather man to know which way the wind
blows. . . . There was this observational sense . . . certainly if you talked an-
ecdotally . .. if you grabbed a beer with the average criminal court judge,
prosecutor, or defense attorney what you were hearing over and over and
over again was this sense of frustration with the revolving door nature of
what they do. And so much of that was linked to drug addiction.

It was, as another advocate explained, “This very ugly cycle that just
goes on and on and on,” the ugly cycle being addiction. Another advocate
described the situation this way:
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And to see you coming through day in and day out, or every thirty
days, or every year or whatever. And then see your kids as soon as
they’re old enough to start coming through the criminal justice sys-
tem. We have people, judges, who say they’ve got three generations of
people from one family that they’ve adjudicated. And so it really came
from that frustration that the punishment model was not working for
this population.

According to drug court advocates, several pieces of this punishment
model contributed directly to the revolving door of the courtroom. The
first was the general punitive approach that treats drug use solely as a
criminal act rather than the symptom of an illness. As one advocate
characterized the dominant approach, “We keep arresting them and im-
prisoning them and we don’t deal with addiction. Just recycle them un-
til the drugs kill them.” As someone else explained, the criminal justice
system has traditionally viewed drug possession as “a slap in our face,”
and the response has been to “be offended.” As another person argued,
“As long as we remain committed as a society to punishing addiction,
we are going to be losing addicts and wasting our time and money.” Tak-
ing a broader view, one advocate explained the dominant approach this
way:

We've gone through twenty-five, thirty years of increasingly punitive dia-
logue about criminal justice, where on the national level there was this
three strikes and you’re out and mandatory minimums and let’s extend
the death penalty to new populations, let’s make sure juveniles are tried as
adults. These have been some of the debates that have dominated criminal
justice over the past twenty or thirty years. . .. I think there’s this kind of
frontier justice and gunslinger ethos that’s out there in American society
that will always be with us.

Advocates connect this revolving door to a punitive approach to drug
use, where prison becomes the dominant way of dealing with addic-
tion—which is, for most of the advocates I spoke with, synonymous with
drug use. The general punitive ethos is manifested in concrete practices
that advocates identify as part of the decline in the rehabilitative ideal in
punishment that contribute to the chronic recycling of drug offenders,
which they believe is the main drawback of the dominant criminal justice
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approach. One of these approaches is the dramatic increase in the use of
incarceration as a punishment for drug-related offenders. When asked to
identify the main problem drug courts were responding to, one advocate
responded:

Number one is the incarceration of addicted and mentally ill people. That
is the only response to drug- and alcohol-driven crime. ... During the
eighties the crack epidemic really drove eleven million people into jail and
we surpassed the million incarcerated mark in the late eighties and today
we're at 2.2 million and the vast majority of those people are there because
of their substance abuse, their addiction. We just don’t think that’s right.
We just don't think that prison does anything but protect society while
that individual is behind bars. A great number of those people are com-
ing out, and they’re coming out in worse shape than they were when they
went in.

As another advocate argued:

Let’s quit locking up addicts. . .. Some addicts will need to be locked up,
that is reality, and there are many people in recovery who will tell you that
it was that prison sentence that finally got my attention. But that’s very
different than locking everyone up.

One advocate viewed jail as an inappropriate punishment because “it’s
easier to go jail. ... I've been in many jails and I know what horrendous
places they are but it’s easier to go to jail and just wait out the time ... get
high in jail . .. and just resume that lifestyle.” Another summed up the use
of jail this way: “I think that’s nationally ultimately why we got into this
business in the first place. Let’s quit locking up addicts. Unless they are a
danger to the community, let’s do everything possible we can do for them
before we incarcerate them long-term.”

Interestingly, some reformers argue simultaneously that not enough is
being done with addicts in the criminal justice system. Greg Berman and
John Feinblatt, in their book Good Courts: The Case for Problem-Solving
Justice, explain that many drug offenders are receiving “no punishment
at all... a free ticket out of the courthouse door.” Because of what they
identify as a dramatic increase in caseloads, courts are pressured to process
defendants quickly and accept plea-bargains rather than go to trial. People
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differ somewhat over what they believe has contributed to these caseloads.
Berman and Feinblatt argue that it is a combination of “aggressive law en-
forcement strategies” and “new social problems” that have led to “thou-
sands of new cases [being] brought into the system.”* Others identify the
“crack epidemic” as the beginning of the problem, with more individuals
being arrested and processed through the criminal justice system. Because
of the “need for speed,” Berman and Feinblatt believe that courts are com-
pelled to resort to a “one size fits all approach” that includes, in reality, a
bifurcated response, with some people going to jail but far more receiving
probation as punishment.

Drug court advocates view prison as an ineffective way to deal with ad-
dicts. In this respect, they are like their Progressive Era counterparts who
came to see prison as at best ineffective, and at worst a place that permitted
and even encouraged criminal behavior (here, in the form of drug use).
Similar to Progressive Era reformers, too, they focus almost exclusively on
punishment, viewing it as the mechanism that could transform deviant be-
havior, if properly applied. They assume that addiction has increased, that
generations of families are addicts, and that the criminal justice system
should do something about this. They argue against the dominant practice
of incarceration, but not policing and other front-end practices that facili-
tate people’s involvement with the criminal justice system in the first place.

Uniformly, advocates excoriated probation and its overall ineffective-
ness. Berman and Feinblatt explain: “Probation departments in many
states are the bastard stepchildren of the local criminal justice system—un-
derfunded and largely ignored. As a result, the probation system in many
parts of the country is on the brink of collapse.™ Drug court advocates be-
lieve that probation is especially ill-suited to address the needs of addicts.
As one advocate explained:

The probation model, where the person doesn’t report for weeks, has
dirty urines for weeks, gets picked up on some bullshit charges and then
six months later files a VOP [violation of probation] and says you've been
screwing up. Well, it’s like kids. You don’t punish a child for something
they did six months ago because it’s going to have absolutely no impact at
all on their behavior.

As another advocate explained, “It was just the need for somebody in
the criminal justice system to respond quickly to behavior and to keep
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people engaged in treatment when they wanted to quit. And probation
didn’t have that power and ... felony offenders knew that.” So, while ad-
vocates don’t believe the concentrated space of prison is the right place
for most addicts, they also don’t believe probation offers enough surveil-
lance—that it is too under-resourced to effectively, meaning swiftly, pun-
ish addicts when they use drugs.

Although most advocates I spoke with presented drug courts, and co-
erced treatment, as a new model, I did ask them about Treatment Alter-
natives to Street Crime (TASC), a criminal justice strategy that links de-
fendants to treatment. Drug court advocates critique TASC for similar
reasons as probation, namely, the lack of force behind it. As one advocate
explained:

TASC ... did not use the coercive power of the court in a direct way. . ..
When a client went to TASC, I never heard of him again, the judge never
heard of him again, unless and until he got kicked out of treatment and
he went away for four and a half to nine years, or the rare ones succeeded
and it was like congratulations, good-bye. So the court was not involved
except in this abstract [way], well, abstract until you get in prison. There
was no court involvement.

One advocate explained the advantage of the drug court model over TASC
this way:

The drug court model is driven by and led by judges and that is the bot-
tom-line difference between any other initiative that has ever come down
the pike. TASC got real close, but as a case management strategy it was
driven by case management, with the goal of linking treatment and the
judiciary. . .. But a TASC case manager can’t change sentencing practice.
They can’t call a meeting with all the key decision makers, including the
sheriff and the director of substance abuse for the county, they can’t bring
those key decision makers to the table and effect change. A judge can.

While advocates critique the criminal justice system’s response to ad-
diction on several levels, they are equally critical of reforms that would
minimize the criminal justice system’s hold on drug-related offenders.
Similar to their critiques of probation and TASC, advocates believe that
the coercive power of the criminal justice system can be harnessed to the
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benefit of addicts, and that this coercion is the key to getting people “clean
and sober.”

Drug court advocates had even stronger words about more recent at-
tempts to move individuals arrested for drug-related crimes into drug
treatment than they did about prison and probation. They were particu-
larly vocal when I asked them about Proposition 36. Officially known as
the Substance Abuse and Crime Prevention Act, Proposition 36, a ballot
initiative, went into effect in California in July 2001. Proposition 36 stip-
ulates that first- and second-time, non-felony offenders arrested for drug
possession should be rerouted to treatment instead of jail. In effect, these
offenders are taken out of the criminal justice system and placed in drug
treatment, with no judicial oversight once in treatment. As one advocate
explained, “Prop. 36 removes the ability to put people in jail, which most
drug courts believe is key.”

Drug court advocates do not view jail as a problem when it is used as a
therapeutic rather than a punitive tool. Therefore, while they are opposed
to incarceration as the sole strategy for punishing addicts, they do believe it
has important therapeutic value. As another advocate explained, “Prop. 36
is treatment driven. ... Proposition 36 gave up the power of the judge. ...
Basically there’s no consequence to repeat drug use. ... What’s kind of
nutty about Prop. 36 is that you as an addict are given all this opportunity
and rope to basically hang yourself, three strikes, you're out and you're oft
to prison.” The main problem with Proposition 36, another advocate ex-
plained, is that it tells drug users “there’s basically no consequence to re-
peated drug use.” Equating Proposition 36 with legalization of drugs, they
argued, “With decriminalization ... we lose something very valuable. ...
We lose the coercive power to get people into treatment who don’t want
it and to keep people there who don’t want to stay there. And it’s just too
clear that that’s really important. ... Drug courts get as close to decrimi-
nalization without toppling over and losing that coercive power.” Another
advocate viewed “this movement toward this sort of Prop. 36 model is an
explicit attack on drug courts.”

Drug court advocates have characterized Proposition 36 and other
similar state-level efforts to move drug offenders into treatment as at-
tempts to “further the agenda of legalization.” In a revealingly titled ar-
ticle, “Ballot Initiatives: Wolves in Sheep’s Clothing,” the National As-
sociation of Drug Court Professionals argued against these alternatives,
explaining that “immediate accountability and a one-to-one relationship
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with the judge” are the “hallmarks of drug courts” that help “substance-
abusing defendants become productive members of society, while pub-
lic safety is dramatically increased.” Further, they argue that “immediate
sanctions (including jail) and incentives are critical to ensuring the suc-
cess of the drug court participant,” and describe efforts to undermine the
judge’s power as “veiled attempts at legalization and the public should be
alerted to the true motives of those who are backing them.”” Ironically,
although drug court advocates share a similar critique with proponents
of Proposition 36-type initiatives—namely, that the overuse of incar-
ceration for drug-related offenders is misguided and ineffective—they
reassert the punitive framework for drug offenders, specifically the use
of jail and other immediate sanctions, to argue for the benefits of drug
court-style rehabilitation.

Drug court advocates are responding to concrete problems with the ad-
ministration of the criminal justice system yet firmly believe that coercion,
one of the defining aspects of this system, can be harnessed for the good of
addicts and in the name of recovery. To make this argument, they center
much of their specific critique of the criminal justice system on sentencing
practices that have taken away judicial power, which drug court advocates
believe can be mobilized in ways that acknowledge addiction and facilitate
recovery. Drug court advocates speak about the punitive turn in punish-
ment, the overuse of incarceration, the ineffectiveness of parole and other
alternatives—all factors that have been used to argue for the decriminal-
ization or legalization of drug use. However, they use these arguments to
advance specific reforms that will address the loss of judicial power that
resulted from transformations in sentencing practices, and the negative ef-
fect these practices have had on how the public perceives the effectiveness
of courts.

Drug court advocates are, first and foremost, interested in criminal jus-
tice reform, and focus this reform on the processing of drug offenders.
They are not interested in drug policy reform or alternative ways to ad-
dress the needs of addicts, and they are quite vocal against options such as
decriminalization or legalization. As one advocate explained:

The legalizers have a great argument outside of drug court. Who would
not agree ten years ago that the War on Drugs is failing? Drug court
plopped right in the middle of that argument and said there’s something
in between, there’s an [intermediate] step of blending treatment and the
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justice system. . .. You don’t have to legalize it, you don’t have to put my
kids in harm’s way, trying something because it’s so readily available. . ..
think we’ve made it much harder for the legalizers and the decriminalizers
to say there’s a pressing need to get this out of the justice system.

Logic of Caring

Drug court advocates, when talking about the institutional context for the
emergence of this specific form of coerced treatment, reflect the balance
between the punitive and the rehabilitative, the need to be both “tough”
and “caring,” that is at the root of these courts. When discussing these
courts, and specifically some of the first ones, advocates explain these
transformations in terms of a logic of caring that they believe has been
missing. One advocate explained that drug courts were “unselfish and nat-
ural in [their] origins.” Another explained, “It’s very much saving souls. . ..
It’s total enthusiasm. All good. All people who were in this because they
were really interested in helping people and they were very excited about
that and that was part of their calling. ... So there was all this real rabid
excitement.” According to another advocate, drug courts formed because
“there were criminal justice people out there who have a heart and want
to do the right thing” Drug courts are “the right thing to do for the right
reasons.” The right thing is showing that courts care about people, in a re-
versal of the trend that had relegated judges to the largely technical role of
dispensing preset sentences.

As one advocate explained, “Let’s face it, all the problems end up on the
doorstep of the courts and the courts better start thinking about what to
do about it.” Again, there was no discussion of policing and other practices
that made it so that the criminal justice system is dealing with so many
“problems” in the first place. According to a drug court judge:

Courts didn’t go out and ask for everybody to come to us for help on how
to get clean and sober and how to stop committing crime, but apparently
we were sitting there waiting. The court system has been increasingly
called on to do a lot of the things that used to be done out in the com-
munity. As a court system, we had a choice of saying, “That’s really not
our responsibility; were a court system that sits there and says, ‘Granted,
denied, overruled, sustained,” or saying, “Well, we accept that challenge
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and we’ll put something together that will help solve the problem.” What
the courts did, to their credit, was to embrace that responsibility.*

The caring that drug court advocates identify as the motivation for
these courts’ development was a direct outgrowth of the steady decline in
judicial discretion. It is also the result of what they believe has been erod-
ing public faith in courts as relevant institutions able to act for the social
good. As one advocate explained:

For longer than two hundred years, courts have been pretty static. . .. For
a whole lot of people, courts are not relevant. I firmly believe in the rule
of law, but the rule of law has got to change and it’s got to . . . be relevant
to everyone. . . . I think the court needs to respond and show some leader-
ship. ... We need courts that operate, function, are relevant to the people
that they serve. . .. I think drug court can make them more relevant.

The way the courts show their relevance, according to these advocates, is,
in part, by showing compassion and understanding for the problems of de-
fendants. Drug court judges, then, “are people thinking it’s really good to be
in public service again, and to make a difference. It’s opened the vocabulary
of what it means to be a court and a judge. ... There’s some wonderful and
extraordinary courts. ... Now the idea that the courts are supposed to help
them with all the problems that come to them is not so crazy” Drug court
judges are “a very compassionate group and we want to help people. Advo-
cates I spoke with uniformly expressed sentiments similar to this one when
describing the origins of drug courts: “It was all collegial, elbow grease, cre-
ative, innovative, only people who were really doing it because they cared.”

Yet, while drug court advocates want to inject the courts with more
compassion and concern, they are mindful of presenting what they’re do-
ing in ways that are sufficiently attentive to the court’s punitive, as well as
potentially rehabilitative, purpose. While advocates talked about the com-
passion and selflessness of the initial drug court staff, they were also mind-
ful to remind me, as one advocate phrased it, that “drug courts came about
out of total frustration, not out of liberal bent.” As another advocate em-
phatically explained, “I'm not a bleeding heart liberal. ... I'll pull the trig-
ger for people, but I want to make sure it’s the right people. And I think we
can fix folks” As this same advocate explained, “I think you need to have
the tough side in law enforcement and the courts need to project that. . ..
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So, you've got to take care of business. But drug court is a better way of
taking care of business than locking them up forever.”

Advocates attribute the success of drug courts, in part, to their “biparti-
san recognition that the system that had been used had manifestly failed.”
As one advocate explained:

The nice thing about drug courts . .. is that it appeals to both sides of the
aisle. It holds offenders accountable in ways that are often unpleasant to
offenders. It holds people accountable in hopes of helping them achieve
sobriety and that’s hard and it’s painful. It’s easier to go to jail.... That
unpleasantness appeals to certain parts of society that say these guys
should be punished. And simultaneously it appeals to people that wanted
to see good use of public dollars, and to contribute to law abiding and
a reduction in recidivism and victimization and all those things I think
many people in society view as dollars well spent. And then you’ve got
folks who look at this as a humanitarian undertaking, who see the prime
job of government to improve the human condition and that appeals to
them. So, you look at that spectrum and you have this one little program
and it means something so significantly different to each of those factions.

Drug courts, according to advocates, allowed courts to reorient them-
selves toward a more compassionate and caring approach to drug use
while retaining a sufficient amount of punitiveness to appease people who
believe that the criminal justice system’s primary function is to punish. In
doing so drug courts offer, according to another advocate, less of a biparti-
san option than a “third way”:

They’re a classic Clintonian third path liberalism reform movement in
that there are elements of the conservative approach embedded in them.
This is rehabilitation for a new generation. So, it’s not a rehabilitation
that’s a get out of jail card or that’s, we're sorry because there’s root causes
of crime and we're going to explain away your behavior or absolve you of
your individual responsibility. It’s an approach that combines punishment
and health and contains elements of a classic punitive model but also a
classic rehabilitative model.

This political appeal—drug courts are both tough on defendants while
acknowledging they have a disease and need treatment—reflects the hold
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that the criminal justice perspective retains despite the proliferation of a
disease model of addiction. Locating the origins of compulsive substance
use in the brain is not incompatible with a punitive approach when we dis-
tinguish the illness of addiction from its symptoms, one of which is, ac-
cording to drug court advocates, criminal behavior. Advocates bridge these
seemingly contradictory approaches, broadly characterized as medical and
punitive, by arguing that the clear threat of punishment actually enhances
treatment effectiveness.

Drug courts advocates highlight institutional factors that have led to the
need for a more caring criminal justice response to drug use, defined as ad-
diction. They enter into the discussion about what causes crime by arguing
that it is determined by the disease of addiction. Similar to their Progressive
Era counterpart courts, they are interested in how “justice” is administered
and want to see courts as therapeutic and punitive vehicles for personal
transformation. They argue that it should be the courts’ function to coerce
behavioral transformations on a group of rulebreakers who are criminal
but also sick. It is by crafting specific arguments about the nature of addic-
tion that these advocates most clearly make their case for courts as the best
place to enact these kinds of transformations. In doing so, they explicitly
echo the Progressive Era arguments about the need for both prison and
a diverse array of therapeutic approaches, the need for both concentrated
and diffuse strategies to deal with deviance, which is framed in explicitly
psychological and medical terms.



4

“Enlightened Coercion”

Making Coercion Work

The very concept of health implies a positive value that one cannot but
choose.
—Richard Klein, “What Is Health and How Do You Get It2”

THE REEMERGENCE OF drug courts is largely influenced by trends that
have taken place outside the realm of punishment, which affect the spe-
cific knowledge that advocates draw on to argue for the importance of
enlightened coercion. Two interrelated trends have paved the way for the
reemergence of rehabilitative sanctions generally, and have shaped the spe-
cific ways that knowledge about addiction has been used to reorient the
courts toward a “healing” function. First, the rise of medicalized processes
generally, and second, the proliferation of scientific theories about the ori-
gins of addiction, have provided the dominant ways of understanding hu-
man behavior and motivation and, importantly, how to act to change this
behavior.

Medicalization of Deviance

Medical interpretations of deviant behavior have come, in the late twenti-
eth and early twenty-first centuries, to dominate society’s understanding of
what causes people to break norms and how to “fix” this rulebreaking. The
sociologists Peter Conrad and Joseph Schneider defined medicalization as
a “type of social control that involves defining a behavior as an illness pri-
marily because of the social and ideological benefits accrued by conceptu-
alizing it in medical terms.”

Redefining social problems as medical can lead to their decriminaliza-
tion. As deviance is transformed from religious to criminal to medical
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problems, the blame on the individual for their deviant behavior is less-
ened. While medical understandings form a sort of social control, blame
is removed from the deviant individual, redefined from “bad” to “sick.”
People are not in control of their deviance, and because of the proliferation
of medical technology, they are able to control or fix their deviant behavior
under the authority of medical professionals. According to medicalization
scholars, medicine has become the dominant normalizing institution of
society, taking over for religion and law.*

One effect of the medicalization process is the tendency to define more
and more behaviors once considered “normal,” or at least not problematic,
as somehow deviant, thereby increasing the aspects of human life and be-
havior that are subjected to the medical gaze and interventions. Human
behavior is increasingly understood in terms of health and illness. Uncer-
tainty is explained by medical diagnosis, even when treatment is nebulous
or nonexistent.* Disease categories impose order. Diagnosis becomes the
key to control and cements medical logic as the explanatory factor for un-
derstanding more and more aspects of human life.

Medical explanations are not just grafted onto existing deviant behavior
but are used to encompass greater areas of human life into the categories
of illness, disease, and deviance in the first place. As the sociologist Irving
Zola explains, the increasing proliferation of medical understandings of
human behavior “is largely an insidious phenomenon accomplished by
‘medicalizing’ much of daily living by making medicine and the labels
‘healthy” and ‘ill’ relevant to an ever increasing part of human existence.”
Medicalization, then, is a process and an “accomplishment.” While mul-
tiple explanations may exist for deviant behavior, medicalized theories
predominate partly because they offer a homogenizing and socially shared
way of understanding aspects of human life that are considered to be out-
side of one’s control” By moving from an identification of disease to a focus
on health, the scope and reach of medicalization expands.®

One of the reasons that the medicalization of deviance is often pre-
sented as progress is because it represents a more scientific approach to
understanding the causes of, and ways to cure, aberrant behavior. Medi-
cal understandings are presented as value-neutral, but in fact these under-
standings are deeply moral in nature. Medicalization, as a moral enterprise,
is both an institutional and a cultural accomplishment.® It affects how we
understand what it means to be human; it constitutes selves even as it pur-
ports to describe them.” The concepts “normal” and “healthy” then are not
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just descriptors but rather serve to create ideals to which we should strive.
Health statistics provide us with a guide to what we should strive for, serv-
ing to orient our actions toward a generalized concept of good health and
constituting us as people who should want to be healthy. Thus medicaliza-
tion refers to both the institutional setting where deviance is controlled
(e.g., hospitals, doctors’ offices, drug treatment programs) and a cultural
adoption of the frames of disease, health, and illness that affect life outside
these institutional settings. Drug courts, for example, are a reflection of the
culture’s adoption of medical understandings of deviance as much as they
are institutional ways of managing criminal bodies.

Medicalization—and the notions of health and illness—are scientific
ways to help us understand human behavior that reflect the prevailing so-
cial order.” They produce scientific certainty among cultural uncertainty.
This uncertainty is, in part, reflected in aspects of human life that are not
subjected solely to the medical gaze, the understanding of which are, at
best, partially subject to the logic of disease and the physician’s scrutiny.

Despite this emphasis on medicalization as a dominant process in so-
ciety, medicalized interpretations in fact have only a partial, and certainly
incomplete, hold. Medical ideology prevails even when medicine has little
to offer or collaborates with other institutions to make its force more effec-
tively felt. It is through this “medical collaboration” that increasingly more
people are brought under the category of disease and sickness.* Some con-
ditions, such as addiction, are often explained with respect to medical ide-
ology but may have little or no medical technology or medical personnel
overseeing the condition’s treatment. In fact, the treatment may involve no
medical intervention despite the disease designation.

This gray area—where medicalized interpretations meet non-medical
institutional settings—provides an important opportunity to understand
the limits of the medicalization process, despite its powerful hold on con-
temporary society. The sociologist Peter Conrad has identified three levels
of medicalization: conceptual, institutional, and interactional. Conceptual
medicalization involves defining a problem in medical terms but does not
require a physician to be involved in diagnosis or treatment. At this stage
the language of disease is used—people are called “sick™—but the treat-
ment is divorced from the professional and institutional settings of medi-
cine. With the second level—“institutional medicalization”—organizations
adopt a medical approach to the problems they deal with, and physicians
may be involved as legitimating experts but not directly in diagnosis and
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treatment. “Interactional medicalization” occurs through the doctor—pa-
tient interaction, whereby a physician defines a problem as medical and
treats it directly with a medical form of treatment.™*

These levels help to understand and to distinguish different ways in
which medical ideology may proliferate institutionally and culturally. Ad-
diction provides an important arena for understanding the limits to the
medical model. Theories of addiction—and drug use more generally—are
an important example of how medicalized and criminalized perspectives
of behavior exist simultaneously and can serve to reinforce, rather than ne-
gate or undermine, each other.

Although drug court judges often refer to addiction as a “biopsycho-
social disease,” physicians are rarely involved in drug court operation.
Drug court judges or other staff, not physicians, diagnose defendants as
addicts, and drug court staff prescribe the course of treatment. In the ma-
jority of drug courts, judges can override the clinical recommendations of
treatment programs.” While drug court judges draw parallels between ad-
diction and chronic diseases such as diabetes, drug court defendants are
punished for exhibiting the symptom of their disease—drug use—in ways
that are not common with other noncontagious conditions. Drug court
advocates claim they turned to the “medical community” to understand
addiction, yet medical practitioners remain at the periphery of drug court
practice—for example, no medical professionals are on the board of the
National Association of Drug Court Professionals. Drug courts appeal to
cultural understandings that are bolstered by the “science of addiction” as
well as people’s lay understanding of habitual substance use as a compul-
sive and undesirable behavior.

The cultural proliferation of the concepts of health and illness and their
expanding social reach can be tied to the simultaneous intensification of
medicalization, reconfigured as biomedicalization.” While medical expla-
nations are technologically oriented, relying on increasingly specialized
methods and interventions, more people are reconstituted through these
explanations that encompass within them a responsibility toward health at
the population level. Risk and surveillance have become key concepts that
expand the medical gaze; they create disciplined bodies, ever vigilant about
their health because they are potentially always at risk of disease. Health,
in the era of biomedicine, is a “matter of ongoing moral self-transforma-
tion.”® Biomedicalization is a process, then, that relies on both specialized
medical expertise for its articulation while it “travels widely,” creating a
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population increasingly oriented toward thinking in terms of health and
subject to customized interventions meant to address each person’s specific
risk factors. In the era of biomedicalization, addiction becomes an almost
ideal example of these processes. Addiction is a knowledge system that is
predicated on the notion of the normal, sober body that is both an ideal,
difficult to achieve, but also one people should strive to achieve through
control. Addiction’s flexibility as a biomedical category is evidenced by the
fact that it is characterized both as a disease, cured through individually
tailored treatment, and a moral failing, punished through a variety of coer-
cive sanctions.

Medicalization of Addiction

Addiction serves as an important area to study the intersection of the
punitive and medical because of the fact that it has been, and continues
to be, contested terrain. The recent trend among researchers has been
to increasingly define addiction not only as a disease but as a disease
of the brain, a neurological disorder. The National Institute on Drug
Abuse, the most prominent organization in the United States devoted
to the scientific study of addiction, explains, in a report titled “Drugs,
Brains and Behavior: The Science of Addiction,” that “addictionis...a
chronic, relapsing brain disease. . . . It is characterized as a brain disease
because drugs change the brain—they change its structure and how it
works.” The contemporary emphasis in research on addiction has been
to identify not only areas of the brain affected by drugs but to develop
theories of addiction’s origins in the brain. Accordingly, NIDA's research
efforts are now directed toward the “search for the genetic variations
that contribute to the development and progression of the disease.™
However, the historical work on theories of addiction, and the rise of
notions of compulsivity with respect to drugs in the first place, show
that this has been a consistent preoccupation that predates, and has de-
veloped alongside, the development of the medical profession. It also
shows that transforming compulsive substance use into a deviant state
has been a preoccupation of middle-class reformers interested in con-
taining and controlling the behavior of immigrant groups, whose val-
ues were seen as a potential threat to the developing social order in the
United States as industrialization was taking hold.
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Understanding the social uses of theories of substance use and addic-
tion is a key to elucidating the scientific “discoveries” used to bolster these
theories and the policy implications to which they give rise. The sociolo-
gist Craig Reinarman reminds us that the ubiquity of the disease model of
addiction is a “social accomplishment,” the result of historical and cultural
actions and discursive practices.” A critical examination of historical trans-
formations in theories of habitual substance use reveals the way that the
“facts” of addiction have been constructed.

The effort to define habitual substance use as the disease of addiction
began in the same era that many of the “modern” approaches to punish-
ment, detailed in chapter 2, were developed. In fact, they emerged out of
similar historical conditions, namely, the need to impose order on a bur-
geoning society in the United States. The sociologist Harry Levine located
the emergence of a disease model of addiction in the late eighteenth cen-
tury, when people started viewing habitual substance use as a problem
outside the individual’s control.** While conceptions of disease when ap-
plied to substance use have changed over time, that people attempt to un-
derstand substance use as a disease (however constructed) has been con-
sistent since the early nineteenth century in the United States. During this
time, notions of how to understand “habitual drunkenness” underwent
key shifts. According to Levine, during the seventeenth and eighteenth
centuries the assumption was that people got drunk because they wanted
to or because they loved to drink. While “habitual drunkards” were often
considered a nuisance, their relationship to alcohol was not described in
pejorative or, importantly, compulsive terms. Habitual drunkards drank be-
cause they liked to, not because they were unable to control themselves.
As Levine explains, in the early nineteenth century new theories of ad-
diction emerged, guided largely by temperance advocates, many of whom
were physicians, who reoriented concepts of habitual drunkenness, and
laypeople who were ready to attest to the veracity of these new theories.
This transformation in how people understood habitual substance use, this
“discovery of addiction,” was a reflection of transformations in social life
and the structure of society.

Addiction’s origins were located in the individual body, the inability of
the “habitual drunkard” to stop drinking alcohol, and the emerging idea
that such individuals derived no pleasure from alcohol consumption. Tem-
perance advocates reframed habitual drunkards as out of control: these
individuals wanted to stop drinking but could not; therefore they did not
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enjoy drinking and derived no pleasure from inebriation. Words such as
“overwhelming” and “overpowering” emerged to describe the drunkard’s
relationship to alcohol. Abstinence was seen as the only cure for habitual
drunkenness, which came to be viewed as a disease. Explanations about
habitual drunkenness and efforts to get drunkards to stop drinking fo-
cused on the individual’s “will.” According to Levine, alcoholism came to
be viewed as “as a sort of disease of the will, an inability to prevent oneself
from drinking.* Importantly, this notion of “will” persists in contempo-
rary theories of addiction despite the increasing attempts to explain and
locate the origins of compulsivity or addiction in the individual’s brain.**
Despite advances in the “evidence” that addiction is a disease, the vast ma-
jority of interventions to treat this disease rely largely on the addict’s will
to stop as the primary motivation for “curing” the disease.”

Colonial conceptions of alcohol consumption as normal, even if some
viewed it as a sin, were replaced by the “discovery” of addiction by phy-
sicians who attempted to distinguish desire from will, pleasure from loss
of control. This discovery, led largely by the physician Benjamin Rush,
contributed four key ideas about addiction that have held sway, to varying
degrees, even as theories of addiction have transformed since the late nine-
teenth century: first, that there is a causal agent for addiction—alcohol or
“spirituous liquors”; second, that addiction constitutes a loss of control
over this causal agent, a form of compulsivity; third, that this condition
is in fact a disease; and, fourth, that total abstinence from the casual agent
is the only way to cure the disease. Compulsion was the disease, loss of
control and inebriation the symptoms, and abstinence the cure. Temper-
ance advocates linked drunkenness to a whole host of social ills—disease,
poverty and, importantly, crime—in their attempts to achieve large-scale
social reform.

Transforming notions of addiction accompanied a new emphasis on the
individual. While Prohibition advocates focused on the scourge of alco-
hol, attempting to control and eliminate its consumption by prohibiting
its production and distribution, advocates of the disease model of addic-
tion focused their efforts on the individual. It was largely the failure of
the Prohibition movement that opened the door to new ways of thinking
about addiction. It was in this vacuum that theories of addiction, rooted
in the individual, emerged; these theories attempted to explain why some
people became addicted to substances that others could consume non-
compulsively. The “inner experience of the alcoholic” became a focus of
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people interested in addiction, and from this focus a highly individualized
perspective on addiction took root.

This individualism has been a key to understanding addiction and drug
use for much of the twentieth and into the twenty-first century, whether
the approach has been one of medicalization, criminalization, or a combi-
nation of these two approaches. The ideas underpinning the temperance
movement were directly related to Jacksonian ideas that led to the forma-
tion of the penitentiary. Both were concerned with helping people gain
control over behavior considered damaging to themselves and society. The
reforms that were implemented could take both assimilative and coercive
forms, depending on how the designated deviant responded to the efforts
of reformers.*

This distinction between assimilative and coercive reform, first articu-
lated by Joseph Gusfield in Symbolic Crusade: Status Politics and the Ameri-
can Temperance Movement, continues to play an important role in under-
standing how normalizing discourses are acted out by the people who are
the focus of this normalization, as well as what happens when individuals
refuse to adhere to norms of behavior established by reformers. Assimi-
lative reform seeks to integrate the repentant deviant back into the social
order, even if tenuously. This conditional reintegration is dependent on the
deviant’s expressed belief in the dominant ideology about his or her trans-
gressions; he or she must want to be fixed according to prevailing norms
but needs help doing so. Thus assimilative reform is characterized by sym-
pathy for the transgressor, viewed as morally inferior but capable of a par-
tial recovery to the dominant norm.

With assimilative reform, the dominant mode of persuading people to
adhere to norms is social programs that attempt to help the deviant be-
have in accordance with the values of the majority. The difficulty for the
reformer arises, however, when the deviant no longer adheres to the re-
former’s values. These “enemies” do not respect the norms of the domi-
nant society and cannot be made, through compassionate persuasion, to
adopt these norms. Rather, the need for coercive reforms is required to
alter the behavior of those who are hostile to the values of the reformer.
Drug courts represent a hybrid of this approach. They are both assimilative
and coercive; defendants are both repentant and guilty.

In reality, assimilative and coercive modes of reform have existed side
by side and are often reflected in any given approach to the problem of
substance use and addiction. These approaches are informed by theories
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about the alterability of human behavior sometimes taking into account
speculation about the deviant’s desire to have her or his behavior altered.
When applied to the history of addiction, and substance use generally,
it is clear that many strategies are both assimilative and coercive and are
motivated by punitive and therapeutic approaches to substance use. Drug
courts serve as the perfect example of these hybrid approaches. Drug
courts rely heavily on the idea that addicts want to change but, because
of their disease, are unable to; coercion is necessary to facilitate recovery.
Defendants offered the option of drug court are able to “choose” to attend
treatment over prison, and by choosing treatment they are, theoretically,
ascribing to the dominant norms of sobriety: abstinence from drugs, and
the notion that their criminal behavior is motivated by a compulsive addic-
tion beyond their control.

That assimilation and coercion can coexist in one approach speaks di-
rectly to the limits of the medical model, particularly as it applies to ad-
diction. Proponents of the disease model must engage in “conceptual ac-
robatics” to use the disease framework to justify seemingly contradictory
approaches such as treatment on the one hand, and punishment on the
other.”” Despite the fact that the disease model produces very different re-
sponses to, and ways of treating, addiction, it is so widespread that it is dif-
ficult, if not impossible, to imagine alternate ways of thinking about drugs
and drug users.

If we consider the disease concept of addiction as a process rather than
a fact, a historical and discursive accomplishment rather than a scientific
discovery, we can see how the myriad responses to this disease conceptu-
alization not only reflect prevailing notions of addiction but also contrib-
ute to these very notions. Drug court proponents not only harness existing
theories of addiction to justify coerced treatment but, by coercing treat-
ment, contribute their own theories about the role that coercion should
play in helping to cure addicts.

More recent conceptions of addiction, stemming from the processes of
biomedicalization, are attempting to advance science’s hold on addiction,
locating it not in a diseased body but in a disordered brain.”* The “neuro-
biological addict” has emerged out of these attempts to locate the disease
of addiction in the brain; the addict’s “neurobiological constitution” has
become the site of intervention.” In this newly emerging framework for
thinking about addiction, neuroscience focuses on “craving” and “relapse”
as biologically constituted processes rather than the behavioral aspects of
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addiction that have proved so troublesome for a sobriety-focused society.
Technologies such as anti-craving medications intervene, treating a disease
framed by neuroscience in terms of a disturbed reward-and-pleasure sys-
tem, where the primitive part of the brain has taken over the higher, civ-
ilized part in a reversal of how things “should” be.* The “hijacked brain”
depicted in HBO’s Addiction series is no longer reasonable and rational,
with most activities oriented toward “drug seeking.” The sociologist Scott
Vrecko argues that we should view anti-craving and other technoscientific
addiction interventions as “civilizing technologies” rather than treatment.
The civilized brain is restored through these interventions; we know they
“work” when the addict’s behavior begins to resemble socially constituted
ideas about how people should be; “treatment” is a mechanism for regula-
tion back to civilized conduct.

While scholars have identified and stressed the significance of neuro-
scientific constructions of addiction, the limitations of this perspective are
broadly apparent. If we focus on these emerging biomedical constructions
and the interventions that stem from them, we ignore the fact that these
interventions are used for the minority of people identified as addicts. In
the end, problematic substance users are identified through their behavior;
we don’t (yet!) scan people’s brains, identify their addiction, and coerce
them into drug treatment. What addiction is, what it means, and how it
should be managed are contested despite the invention of drugs to cure
craving or replacement therapies meant to divert substance users from ille-
gal substances (“drugs”) to legal substances (“medicine”). As Helen Keane
and Kelly Hamill explain, “A recalcitrant contestability and instability . . .
haunt the science of desire, compulsion and excess. Addiction is a “hy-
brid entity” that is increasingly reconstituted in scientific terms that are
themselves the mix of multiple disciplinary and moralizing perspectives.*
It is an “explicitly hybrid project” that is the triumph of medicalization
along with psychology, social work, public health, and criminology.** The
people who are called on to respond to addiction, not as a single entity
but rather in its myriad, and often-conflicting manifestations, reinforce this
hybridity.

While habitual substance use is widely considered the disease of ad-
diction, the limits to this construction are most apparent when the focus
shifts to the treatment of this disease. As the sociologist Carl May explains,
medical constructions engage moral questions precisely because addic-
tion can be known only through its symptoms—behaviors considered
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abnormal—rather than any specific clinical sign that exists independent of
this behavior. While clinical theories that rely on the “neuroscience” of ad-
diction are beginning to dominate how we understand habitual substance
use, addiction is apparent only through the behavior of the individual and,
importantly, through the individual’s description of what they are experi-
encing. This has resulted in a “quasi-disease model of addiction,” where the
emphasis is on behavior as a sign of the disease.” This behavioral focus af-
fects what it means to treat the disease that can only be known through
these behaviors. The disease model, then, is what Carl May calls a “discur-
sive device,” which explains loss of control in the face of no scientific evi-
dence to measure this phenomenon. Physicians, when confronted with an
addict, are dependent on the symptoms of addiction, as expressed by the
addict, and are required, through a conflation, to turn these symptoms into
clinical signs of a disease. In the absence of clinical signs, the addict’s feel-
ings about her or his substance use become the evidence that is used to
create the diagnosis.

The difliculty, then, is twofold for the physician. First, the physician
must rely on the patient to express symptoms of a disease that has no clini-
cal indicators beyond those symptoms. Second, the physician is required
to treat a condition whose cure—abstinence—requires, again, the pa-
tient’s willpower to effect recovery because the physician has little to offer
in the way of treatment. While there has been a trend toward identifying
addiction as a social problem of medicine, the medical field finds addiction
difficult to understand and especially difficult to treat. As May concludes,
addiction, then, becomes a problem of medicine—it is a disease created by
physicians—and for medicine—doctors can’t cure the disease their field
has helped create.

Combined, the historical and contemporary work on the medicalization
of addiction correctly emphasizes the trend toward understanding habitual
substance use as a disease amenable to some sort of treatment, regardless
of whether medical professionals are directly involved in that treatment.
However, by emphasizing the predominance of the disease model of addic-
tion, scholars interested in this approach tend to de-emphasize, or ignore,
the limits to the medical model of addiction. These limits are twofold: first,
by focusing on medical conceptions of how one becomes an addict, these
scholars ignore the extent to which, at the level of treatment, the medi-
calization of addiction is, at best, incomplete. Second, these scholars, by
seeking evidence for the medicalization of addiction, tend to downplay the
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second predominant way drugs and drug use have been conceptualized
over the twentieth and twenty-first centuries in the United States, namely,
through their criminalization.

The specific modalities offered in the drug treatment system are not
properly medicalized from the institutional or interactional perspective.
Addiction treatment in the United States is still dominated by the ap-
proach established by Alcoholics Anonymous, which posits addiction as
a disease but explicitly eschews the role of medical professionals in treat-
ment, preferring to use the broad label “self-help” as the approach best
suited to achieving abstinence from drugs. It is a model that relies, ironi-
cally, on discourses of freedom to explain compulsive relationships to al-
cohol: addicts liberate themselves and become free from compulsion by
exerting their willpower over their destructive impulses. In this model, ad-
diction is a disease of the will more so than one of the brain or of behavior;
it is cured through willpower rather than medicine or therapy.*

The one arena in which medicalized interventions dominate drug treat-
ment is with “replacement therapies” that mimic, either fully or partially,
the effect of the “unacceptable” (and usually illegal) drug to which one is
addicted. Methadone, introduced as a treatment for opiate addiction, is
perhaps the most prominent example of this type of treatment. It is also
subject to considerable controversy, with opponents, many from com-
peting abstinence-based treatment programs, arguing that it replaces one
addiction with another. Describing methadone in 1973, the sociologist
Dorothy Elkin wrote that “the controversy over methadone maintenance
reflects the tangle of often irreconcilable legal, moral, political, and medi-
cal attitudes toward addiction and its treatment™—an observation that re-
mains salient today.” These contradictory views were brought to bear on
methadone’s system of distribution in significant ways. Initially intended
as a maintenance drug to be distributed by physicians, potentially for the
duration of the addict’s life, federal guidelines developed by the Food and
Drug Administration and state regulations—influenced heavily by metha-
done opponents—severely restricted its distribution.” Methadone clinics,
operating in a “bureaucratic jungle” of federal and state guidelines, are sub-
ject to considerable oversight from regulatory agencies, which has greatly
affected the nature of the setting in which methadone is distributed. Meth-
adone patients must adhere to strict rules for obtaining the drug, which
some have argued are more punitive than therapeutic in nature.”” For ex-
ample, people seeking methadone must go to the clinic daily (or several
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times a week), take the drug while being observed by clinic staff, provide
urine for random drug screenings, and meet with clinic counselors. There
can be high levels of distrust between patients and the staff, responsible
for both maintaining strict rules and providing “therapy” to clients who
have little say over their course of treatment. The result is a setting where
punitive and medical perspectives come together in an “unhappy compro-
mise” for people receiving methadone.* As one drug policy reformer and
former methadone user I spoke with explained, “Methadone turns us into
desexualized fucking children.” Another has referred to methadone as “lig-
uid handcuffs,” providing some relief from heroin dependence at the cost
of much social control.

Others have argued for a more complicated view of methadone’s func-
tion in drug users’ lives. Drawing on the philosopher Jacques Derrida’s no-
tion of the pharmakon—drug as both antidote and poison, existing within
regimes of prohibition and liberalization*—the sociologists Suzanne Fra-
ser and kylie valentine view methadone as a complicated phenomenon,
rather than a substance, that through its discourses and practices allows
some addicts the freedom to feel normal even while placing them in a
“uniquely marginal social location.”* They are marginal because they are
no longer the fantasy outlaw heroin user but neither are they its counter-
part, the sober addict. Depictions of the compliant methadone user, dis-
ciplined through this highly regulated management of his or her heroin
addiction, fail to account for how some methadone users engaged with
this treatment in ways that resist the binary of oppositional heroin addict
versus docile methadone user. This complicated view of methadone is jus-
tified because of its fraught social, legal, cultural, and political significance.
Methadone and other replacement therapies are never just drugs or medi-
cine: they are continually recast in the normative and prescriptive (rather
than medical) frameworks that constitute our theories of addiction.

Because addiction and its treatment are social, legal, moral, normative,
and prescriptive categories whose meanings are unstable, they are often
subject to contradictory regimes of oversight that reflect their unstable def-
initions. Conrad and Schneider argue that because of the large governmen-
tal involvement in methadone and its system of distribution, methadone
treatment was never justified on a theoretical level by a well-developed dis-
ease model and was complicated by these competing legal and regulatory
discourses.* To date, methadone remains extremely controversial and un-
derused in comparison with other treatment modalities. According to data
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collected about admissions to publicly funded drug treatment programs,
the majority of people who enroll in drug treatment for primary opiate ad-
diction do not receive replacement therapies as a part of their treatment
plan.** With programs such as drug courts, the vast majority of treatment
programs utilized are behaviorally focused and abstinence-based, and in
most drug courts defendants on replacement therapies cannot enroll in
court-supervised treatment until they are “drug-free™ One of my inter-
viewees explained judicial resistance to methadone this way: “Who wants
someone drooling in the courtroom and nodding off when everyone else
has to be clean?”

While addiction is referred to as a “disease,” the institutional context for
its treatment is a reminder of the limits of the medical model. These limits
are evident even within the institutions most concerned with advancing
the disease model of compulsive substance. While the National Institute
on Drug Abuse argues that addiction is a neurobiological disorder, they
also are not averse to coercion. In their document titled “Thirteen Prin-
ciples of Effective Drug Addiction Treatment,” principle 10 explains that
“treatment does not need to be voluntary to be effective,” and that “sanc-
tions or enticements . . . in the criminal justice system can significantly in-
crease treatment entry, retention and success.™*

The cycles of conscience and convenience that motivate punishment re-
formers are directly influenced by the prevailing theories about behavior
that come from outside the realm of punishment generally, and the crimi-
nal justice system more specifically. While religious concerns motivated
colonial era efforts to contain deviance, and social work and sociological
theories predominated during Progressive Era criminal justice reforms, to-
day’s problem-solving courts draw largely on medical and behavioral theo-
ries of deviance. These theories emphasize the individual as the source of
deviance and advocate interventions, often coerced, that attempt to fix the
sick individual. These quasi-medical theories give drug courts their partic-
ular, and unique, logic. However, drug courts are part of a longer historical
efforts to ascribe a type of determinism to deviance, and to use prevail-
ing theories to cure this deviance, in an attempt to counter arguments that
crime stems from an individual’s free will.

That drug courts draw on medicalized theories of addiction makes sense
given the dominance of the disease discourse in conceptualizations of ha-
bitual substance use. Yet, by drawing on these medicalized interpretations
to advocate for enhanced criminal justice, rather than medical, oversight of
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drug users, drug courts are directly contributing to the medicalization of
addiction in a key way. The alternative to medicalization is often presented
as “demedicalization,” where the emphasis on illness and the doctor’s role
in curing this illness is replaced by alternative understandings of deviance
that de-emphasize the medical model’s hold in explaining the phenomena
in question.”” Drug courts, and coerced therapeutic sanctions generally,
represent a third approach, which constitutes the appropriation of medical-
ization that simultaneously emphasizes the veracity of the disease model
while de-emphasizing the hold the medical system should have on curing
the problem.

This appropriation is accomplished through the adoption of behavioral
theories of recovery that eschew medicalized perspectives at the level of
treatment, and allow for myriad other approaches, broadly characterized
as punitive and rehabilitative. In the next chapter, I show how drug court
advocates move from this emphasis on addiction as a “genuine neurobio-
logical disease of the brain,” to the conclusion that “force is the best medi-
cine” when arguing for the important role that coercion can, and should,
play in curing addiction. By focusing on the behavioral manifestation of
the disease of addiction, and crafting an intervention meant to alter the
disease’s outward form, drug courts fit within the progression of punitive
interventions that aim to cure deviance and promote conformity.
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“Force Is the Best Medicine”

Addiction, Recovery, and Coercion

The rising toll of substance abuse and addiction is undeniable and poses
the greatest threat to our domestic welfare.
—C. West Huddleston, NADCP Director

Introduction

Drug court advocates attempt to reframe the focus of the court toward
the healing function they so clearly believe is in the court’s power to
achieve by drawing on theories outside the criminal justice system
about the nature of addiction and its effective treatment. They use these
theories to argue for the benefits of coerced treatment over imprison-
ment of drug users and voluntary treatment. In doing so, they make
their case that the courts are the ideal site within which to enact the
change necessary to transform addicts’ lives.

Drug court advocates conceive of addiction in both medical and
moral terms. The moral terms are most apparent when they describe
the qualities of the addict, constructed as faults, and how to best change
these qualities. Their constructions of what addicts are like and how
they can be transformed lend themselves directly to particular types of
intervention centered on force and coercion. Force becomes a defining
feature of interventions designed to instill “consequential thinking” in
people so “dope sick” that they are unable to plan for the future.

By constructing addicts as requiring force, drug court advocates fo-
cus on sanctions, their particular brand of force that has become the
hallmark of the drug court practice. Advocates’ strong endorsement of
sanctions—“where the rubber hits the road”—is tied directly to their
theories of recovery from addiction. Sanctions provide the link between
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recovery and punishment that allows advocates to speak of punish-
ment’s healing, rather than merely vindictive, function. By emphasizing
addicts’ need for understanding the consequences of addiction, “ac-
countability” becomes a central feature of drug court advocates’ notions
of what exactly the court is instilling in drug court defendants. Drug
court advocates use several terms to describe people going through
drug courts, including defendant, participant, and client. This differen-
tial labeling speaks to the seemingly contradictory approach at the heart
of sanctions, especially ones that lead to jail or prison. To view a person
as simultaneously a defendant and a client masks the fact that they are,
for legal purposes, the former.

By focusing on the need for accountability and “swift and certain re-
sponses to noncompliance,” drug court advocates make their case not
only for coerced treatment, which has been in existence for several dec-
ades in the United States, but specifically for the role of the judge as
the person best equipped to act quickly and meaningfully to address
drug court participants’ transgressions. As a “moral authority” the judge
is framed as the person best equipped to oversee treatment, both be-
cause of the power vested in him or her through the social position ac-
corded this profession, and because of the emotional and potentially
therapeutic power vested in the judge via his or her interaction with the
defendant.

The goals of drug courts link directly to drug court advocates’ the-
ories of addiction and recovery, and to their broader goals for institu-
tional transformation within the criminal justice system. The extremely
broad criteria used by some drug courts to determine a defendant’s
readiness to “graduate” reflect both encompassing theories of addiction
recovery and greatly enhanced goals for the court. These theories and
goals reflect moral considerations that extend far beyond the clinical
“facts” of addiction or the legal “facts” of the case that brought the de-
fendant under the criminal justice system’s jurisdiction in the first place.

Drug court advocates construct theories of addiction and its treat-
ment that give the courts a preferred role in curing addiction. They are
interested in retaining the criminal justice system’s hold on an illness
whose primary manifestation is in behaviors deemed relevant to the
courts, and whose cure is recognized, again, through behavioral markers
that are of direct relevance to an expanding criminal justice system.
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Theories of Addiction and Recovery

Drug court advocates call their work “enlightened coercion,” enlightened
because they’re drawing on what proponents call the “psychopharmaco-
logical science” or, alternatively, the “neuroscience of addiction.” As one
advocate explained:

Neuroscience has come so far in the last ten years that unless you're a Ne-
anderthal you'll understand what the science tells you about the hijacked
brain, which is a term out of NIDA and the effects that drugs have . .. the
effects that [these] drugs have on the pleasure centers of the brain and
one’s inability to ultimately get off of those drugs without long-term as-
sistance and intensive assistance and treatment. The point is that the
neuroscience is just such strong evidence that there is a biological impact
and that treatment is necessary to get this individual’s neurochemistry re-
stored. And that it takes a great deal of time.

As another advocate explained when I asked him to describe addiction,
“It’s a brain disease. End of story” Most advocates I spoke with referred,
broadly, to the “disease model of addiction” as being central to the forma-
tion of drug courts, yet few could describe addiction’s disease-like quali-
ties in much detail. They seemed less interested in defining addiction as a
disease than in pointing out that it is because of societal acceptance of the
disease model that the public has supported drug courts and other reha-
bilitative sanctions.* As one interviewee explained:

Drug courts are unimaginable without this growing assumption that. ..
addiction is a disease that can be treated. Right? So there’s two assump-
tions there. That it’s a disease and that it can be treated. And that’s a grow-
ing assumption; those assumptions are not just operating within the
criminal justice system. Those are social assumptions that are larger than
the criminal justice system, or larger than the judiciary.... I think it’s a
generally held assumption.

As an article introducing drug courts explains:

A necessary feature of drug treatment courts is the definition of drug use
as a disease rather than a criminal offense, a departure from the justice
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system’s past stance. This results, in part, from a therapeutic culture that
interprets many forms of deviance as treatable sickness. Within this cul-
tural context and faced with a legal system that has not worked to con-
trol drug use, it is understandable that judges have embraced a treatment

approach.

Again, without describing what exactly the disease model is, another
advocate explained that “there’s a general knowledge that you gather liv-
ing your life. ... You read articles, I mean it’s not just the criminal justice
system that has adopted the disease model. I think society has come a
long way.” Overall, drug courts are possible because of a widespread “rec-
ognition that the system had absolutely failed . . . coupled with a growing,
certainly not universal, but growing acceptance of the disease model.” As
someone else pointed out, “It used to be we locked people up for being al-
coholics . . . and, finally, we said, alcoholism is a disease. . . . And I think the
culture has changed ... and I'm seeing it with drug addiction. I'm seeing
more of . .. the medical model”

Despite using disease language to describe addiction, calling it an ill-
ness, and saying drug court defendants are sick, for the most part drug
court proponents have little to say about the nature of the disease. One
of the only physicians involved with drug courts nationally attributes the
strength of drug courts to the fact that drug courts “don’t let people hide
behind their disease,” explaining further:

[Drug courts] basically recognize that addiction is not a disease and it’s
not one to be approached in a purely medical way. What I mean by that
is with a passive patient . .. it’s in your brain because of course you use a
drug and it’s going to affect your serotonin and dopamine system, OK,
but now what? It’s primarily a social problem, it’s people who don’t know
how to negotiate the stresses of everyday life. ... I suppose that it strad-
dles psychology and social problems, but I consider it more of a social
problem.

While this particular advocate presented a view of addiction that was un-
like the way other advocates talked about addiction, this perspective actu-
ally corresponds to the way drug court advocates presented the advantages
of drug courts over traditional case processing and over voluntary drug
treatment. Overall, drug court advocates are less concerned that people
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are sick and far more concerned with how their sickness manifests itself,
namely, in “antisocial,” not necessarily just criminal, behavior.

It is at the level of treatment that drug courts actually make their in-
tervention, and they make judicially enforced coercion the key feature of
that intervention. One of the ways they make this case for coercion is by
focusing less on the etiology of the disease of addiction and far more on
what this disease does to the “character” of the person afflicted by it. An
important way that addiction is known, paradoxically, is through the de-
nial of its presence by the addicted person. This is because, according to
most of the people I spoke with, addicts derive too much pleasure from
their addiction, refuse to admit they are addicted, and will stop using drugs
only if they are forced to. And when addicts say they want to be cured, they
can’t necessarily be trusted, because they will “lie like crazy” to keep using
illegal substances. As one interviewee explained:

We always say to [addicts] “I don’t believe a thing you say” . .. [Addicts]
lie so convincingly . . . they’re just good at it. The question is, are they ly-
ing because they’re addicts or were they always liars? And, I think in a lot
of cases, look, this is them. This is their character and that’s what you want
to help change because even if they don’t use drugs anymore, if they lie on
the job about various things or they’re dishonest in relationships, they’re
not going to be happy, so it’s an across the board quality to work on.

This advocate expressed an important point—the goal of drug courts,
in part, is to help people be “happy,” with sobriety as a step toward this
happiness. Because addicts lie to keep using drugs, they require heavy
monitoring, because you can’t “leave it in the person’s lap to convince you
that they’re motivated, that they’re doing what they say they’re going to
do. ... I mean, they're just good at [lying].” One of the reasons addicts lie
is because they’re “driven by their addictions,” but their addiction renders
them “so drug stupid that they make easy arrests or become easy arrests.”
Arrest, then, becomes an “opportunity” for people who are “broken by
addiction” and who have a strong “thirst for sobriety” but little motiva-
tion to enter or complete treatment. Arrest “allows the criminal justice sys-
tem to become the therapeutic change agent by pushing the offender into
treatment rather than jail.”* Drug courts offer “the coercive power to get
people into treatment who don’t want it. And to keep people there who
don’t want to stay there.” Importantly, drug courts “teach people to learn
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to manage their ambivalence toward recovery.” Drug courts, then, rely on
the criminalization of drugs, of which policing is a crucial part. While their
motivation for starting drug courts, as detailed in chapter 3, was to change
the way “business is done” with drug users, they rely on that business,
the criminalization of drug use and heavy policing of drug users, for their
intervention.

One of the reasons that addicts make such easy arrests, according to this
logic, is that their addiction renders them unable to think beyond their im-
mediate need to use drugs. Several advocates I interviewed talked about
drug users as if they were children who needed to be taught to think like
adults. As one person explained, echoing a prevailing sentiment:

Well, it’s like kids. ... Addicts go through their addicted lives thinking
their drug use will have no consequences. They can continue to use drugs
and they won’t lose their health, they won't lose their partner, they won’t
lose their children, they won't lose their job, they won’t lose their home.
And they really believe this, notwithstanding all evidence to the contrary.
Because they don’t think consequentially.

An article on drug courts explains that addicts have “profound prob-
lems of self-governance” that require “limit-setting, consistency and firm-
ness.” Its author goes on to explain:

Some psychological traits are fairly typical of addicts; among them (1)
low tolerance for stress and emotional turmoil, and (2) poor behavioral
control. ... Such traits and associated features are likely manifested as
poor impulse control, inability to delay gratification, action-oriented
(rather than reflection), poor ability to plan and anticipate consequences
of actions, misreading of interpersonal situations and damaged capacity
to trust.’

The job of the court is to teach addicts to think consequentially, and
the way the court does this is by attempting to foster a sense of “account-
ability . . . to the court system but ultimately accountability to themselves
and their families.” This idea of accountability and taking responsibility
for one’s actions is an important part of drug courts and at the heart of
how drug court advocates explain the purpose of this coercive practice.
A primer on problem-solving courts explains that they start with “the
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premise that people should be held accountable for their harmful behav-
ior”” Addicts, according to an interviewee, “need accountability . .. not to
play games. To have someone say, ‘you want to do this, you've got a prob-
lem.” Drug court, explained another interviewee, “combines accountabil-
ity with treatment. And without that, well, treatment is better than some-
thing but not much.” In other words, treatment will work only if addicts
are coerced.

To foster accountability, addicts need to see, to be shown, that repeated
drug use has consequences. These consequences come in the form of “per-
sonally meaningful” sanctions and incentives imposed by a judge vested
with the “moral authority” and legal backing to carry them out. Drug court
advocates actively construct a solution to the problem of addiction, with
coercion as the centerpiece and an expanded role for courts, and judges
specifically, in the recovery process.

Sanctions and Incentives

Sanctions and incentives are central to drug court practice. As one ad-
vocate explained, “There’s probably no more important subject. ... How
do you respond to good behavior and bad?” A prominent drug court re-
searcher explains, “There’s no room for debate: the application of swift,
certain and appropriately modulated sanctions and rewards improves
behavior over time.” There is no room to debate because sanctions and
incentives are the heart of the drug court model—to argue against them
would be to argue with the fundamental ideology of coerced treatment.
Everyone I interviewed extolled the virtue of sanctions and incentives, bas-
ing it largely on their uniformly held view that addicts will not stop using
drugs unless compelled to with rewards and punishment. As one person
explained, “Addicts need carrots, they need sticks, in order to stay about
new behaviors [sic]” They need “swift and certain consequences” to their
misbehavior. “You don’t punish a child for something they did six months
ago because it will have absolutely no impact on their behavior. You have
a dirty urine, you will have a sanction today. .. the immediacy of the re-
sponse. . . . So, your bad behavior will have consequences.” The immediacy
is important because “just the threat of some long-term bad thing happen-
ing to them” will not serve as enough of a deterrent to drug use; rather,
“the immediacy of sanctions . . . is a great behavior changer.”
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The “formalized system of sanctions and rewards” is considered essen-
tial to effective drug court practice.’ It is justified by reference to “behav-
ioral research” and “science” as to what motivates people to change. As one
article on drug courts explains:

Every dirty urine drug screen or missed appointment is met with a sanc-
tion, with the severity of these sanctions escalating if infractions recur.
This conforms to what behaviorists have long appreciated, that behavior
is shaped most effectively when punishment are swift and sure. ... The
strategy demonstrates to the participant that his actions are taken seri-
ously and that he predictably controls his fate.

While drug court defendants are heavily monitored by the courts and
treatment providers, they are also reminded that they “control their fate”
through their decisions about their drug use. Despite this freedom, they
cannot chose to use drugs without sometimes-severe consequences. Jail,
the ultimate symbol of a punitive sanction and one that many advocates
spoke against as a blanket approach to drug users, becomes a “treatment
tool” when meted out as a sanction by drug courts. One advocate referred
to it as “motivational jail” because it is meant to encourage the defendant
to strive for sobriety. Short jail sentences, or “flash incarceration,” for
treatment failures serve to remind the defendant that the “court means
business.” A drug court practitioner fact sheet titled “The Critical Need
for Jail as a Sanction in the Drug Court Model” explains that jail sen-
tences can be “instrumental in the change in behavior among drug court
participants.™

To become enlightened about behavior change, drug court advocates
draw on psychological and behavioral studies, some conducted on nonhu-
man animals, to develop a complex system of sanctions and rewards that is
systematic yet personalized.” The personalized system is key, according to
advocates, “if you're going to truly reward them and if youre going to truly
punish them, know them, and do things that are meaningful and impactful
to them.”

Drug court judges and staff learn about what is important to individual
defendants and use this personal knowledge to devise punishments and re-
wards that will help them become “sober and law-abiding.” Drug courts,
then, ask defendants to trust them by giving personal information that
then can be used to help punish them for infractions and reward them for
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accomplishments. As one advocate explained, “Responses are in the eye
of the behaver [sic]. Giving me Yankees tickets as a reward is not a reward
to me. I'm not a Yankees fan. It’s a punishment. So know your clients.” An-
other person I interviewed, who has conducted several studies on drug
court effectiveness, explained that “graduated sanctions and rewards that
motivate behavior . .. tangible rewards and punishments” are high on the
list of what ensures drug court success. According to another advocate,
considerations such as “Am I going to jail or not? Am I going to be able to
see my kids? Am I going to have my child support payments reduced so
that I can earn enough money to live? Am I going to find a place to live and
is somebody going to help me with my health problem? Is somebody go-
ing to help me with my psychological problem?” all figure into transform-
ing the addict’s behavior.

The strength of drug court comes, in part, from enacting personalized
sanctions and incentives in a “swift and coordinated way.” Drug court suc-
cess stems from:

the very, very strict fact that people . . . know what’s expected of them and
what’s going to happen if they don’t do it. So whatever it is that could be
a consequence of not following through is likely going to happen. This
is just the first order of business. It’s the consequences and all this other
stuff is window dressing and it makes them feel good, they’re being
therapeutic.

The punishment for failing to comply must be one that sufficiently moti-
vates the drug court defendant to adhere to the prescribed treatment plan.

While sanctions and rewards are essential to drug court practice, advo-
cates stress the need for a graduated system. This comes back to the nature
of addiction and the widespread understanding of it as a “chronic, relaps-
ing condition.” An article on drug courts explains:

A fundamental underpinning of drug treatment courts is that “drug
abuse” is a chronic, relapsing condition and that an offender may “slip” up
or relapse several times during treatment. Efforts are made to keep non-
compliant offenders in the program, using rewards such as encourage-
ment from the judge, or small tokens, and sanctions such as community
service or a weekend in jail. A wider range of rewards and sanctions are
therefore available in drug treatment court.?
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In a document published by the National Drug Court Association ti-
tled “Defining Drug Court: The Key Components,” component 6 (of 10)
explains that “an established principle of AOD [alcohol and other drug]
treatment is that addiction is a chronic, relapsing condition. . .. Becoming
sober or drug free is a learning experience and each relapse to AOD use
may teach something about the recovery process.”* For this reason, courts
must be prepared with a “coordinated strategy that governs drug courts’
response to participants’ compliance.”

According to advocates, it is this understanding of the “inevitability”
or the “great likelihood of relapse” that has been an important part of the
shift in understanding of the courts, and judges specifically. Prior to drug
courts, as one advocate explained, “the courts didn’t understand that re-
lapse is part of the deal” Because drug court advocates and practitioners
view relapse as an inevitable and integral part of addiction, frequent moni-
toring by the drug court staff is considered essential. Without this moni-
toring, a defendant’s relapse cannot be identified and the “swift and cer-
tain” consequences for repeated drug use cannot be implemented in the
graduated way that advocates uniformly believe compels motivated defen-
dants to stop using drugs.

Highly personalized information is collected about the defendants to
ensure that they are at least striving to remain drug-free. Urine screening
forms a central part of drug court practice and serves as one important
way that compliance with treatment is monitored. But urine screening is
just one part of the process where detailed information about the defen-
dant can be reviewed by all drug court staff. As an article comparing the
implementation of drug court practice with traditional case processing
explains:

Drug treatment courts ... emphasize a detailed and more interpretive
review of criminal histories, numerous screening for case eligibility, and
formal substance abuse assessment which typically include information
regarding the extent and nature of drug use, employment history, educa-
tional achievement, living arrangements and family history.”s

As drug court defendants are supervised:

their progress in treatment is reviewed by numerous persons on the drug
court team. All drug court team members have the opportunity to review
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and interpret information on participants’ backgrounds and progress. On
multiple occasions ... we observed prosecutors, defense attorneys, and
judges analyzing treatment progress reports, urinalysis results, and risk
factors that were traditionally beyond the purview of the case supervision
decisions.”

Additional information collected included “details of the offenders’ lives—
their childhood traumas, parents’ drug use, educational experiences and
histories and patterns of drug use.”” Drug court defendants’ lives are exam-
ined with far greater scrutiny than traditional processing would entail, all
in the name of facilitating their recovery.

Because of the nature of both addiction, with the inevitability of relapse,
and addicts, who are liars and reluctant to stop using drugs, this personal
information is considered necessary for the drug court to effectively do its
job. Drug courts are attempting to undo the backlash against the misuse
of discretion by arguing for its necessity in curing addiction and stopping
drug-related crime. But drug court advocates are not just arguing for the
increased use of mandated treatment in general. They craft a specific argu-
ment that places the judge at the head of a team that is, in the end, only
as effective as its leader. Here we get to the heart of the drug court model.
Drug courts use theories of addiction, such as the inevitability of relapse,
and behavioral theories about the importance of sanctions and rewards, to
craft a system where the judge is the crucial figure. Because of the author-
ity bestowed on judges, they are the only people who can enact coerced
drug treatment in a way that has any chance of being truly effective.

“The Power of the Robe”

The judge is considered the “symbolic and functional centerpiece of the
drug court program.”® As one advocate explained, “The judge is able to
keep people engaged in the therapeutic process better than anyone else. . ..
The judge, when enlightened and when trained, is unstoppable.” The judge,
then, is more effective than a therapist or doctor at curing addiction. The
judge represents a “moral authority. . . . The expression of the participant’s
psychological conflicts and needs naturally find outlet in a setting where
a potent figure actively probes for personal details and takes visible inter-
est in their lives.” The personalized nature of the interaction between the
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judge and the defendant is uniformly extolled by drug courts advocates as
the key to these courts’ success.

Tying into the idea that addicts are like children, the judge assumes a
parental role in the defendant’s life. As one advocate explained:

The key piece of the drug court is the regular and frequent interaction
between the court and the participant. And what happens, every focus
group that’s been done with participants, if you ask them what mattered
most in their succeeding, they’ll say the judge. And they become vested
in the judge’s approval, in an authority figure caring about them. They
love their judges, it doesn’t matter if they’re men, women, young, old, dy-
namic, sleepers. It just doesn’t matter. They all cite the judge as important.

Another advocate elaborated on this dynamic:

There’s a parental relationship or dynamic that appears to occur with
some defendants in court. Where a defendant or participant in drug
court really doesn’t want to let that judge down. There’s something pa-
rental that goes on. And there’s some kind of transference that goes on
there, where somebody truly an authority and truly respected in the
community is rooting for the participant. And we've interviewed hun-
dreds of graduates and just anecdotally ... they’ll say that the judge
believed in me, they saw something positive in me that I didn’t see in
myself for a period of time.

In the drug court, the judge plays an authoritative role, but he or she is
also supposed to tap into the therapeutic potential of this authority. As one
advocate explained it, “The judge is really crucial because it’s a different
type of judging. . .. Maybe someday it will be traditional, but it’s a nontra-
ditional role. ... It’s a lot of social work, a lot of cheerleader, coach, men-
tor. ... It takes a different type of person. The judge has to have a different
role” Further:

When you're in front of the judge, it’s a privilege. . . . And you have to per-
form. There’s a bonding process. . . . The men and women that are judges,
whether they’re appointed or elected, are revered in our society. They’re
the ones who ... well, we know it’s not true, they don’t all have special
knowledge, and they’re not all pristine and pure, but they are in our



100 “Force Is the Best Medicine”

minds. Our society looks to judges [as] one of the few vestiges of public
service that we still continually respect. . .. Overall, the general public has
an acceptance that they will hear things, that they will work harder, try to
please more a man or woman wearing a black robe.

As one judge explained:

I think the personal involvement of the judge is the cornerstone of the
drug court. Without it, I don’t think that our mission can be accom-
plished. . .. I think it is important for offenders to have a relationship with
the judge and to know that if they aren’t compliant the judge will be angry.
If something has gone on in their lives that created pain, the judge will be
sad. If they are successful, the judge will respond to that positively. I do
think the personal involvement is critical to the participant’s success.”

As another person has explained, of the personalized approach of drug
courts:

For example, a standard question we ask of addicts in our program is:
“Who in your life can help you?” That becomes a trigger to say, “Do you
think the next time you come before me, your girlfriend can come with
you?” When that girlfriend comes, we say, “Wow, this must be difficult for
you. What are some of the things you'd like to see happen?” You literally
turn that girlfriend into your ally and into a long-term source of support
for the offender, by engaging her in the intervention.”

Part of the dominant view of addiction is that it affects all facets of one’s
life, including relationships with family, friends, and peers. For this reason,
while adult drug courts are punishing the criminal act of one individual,
they view the individual’s social relationships as implicitly part of their
punishment/treatment. The courts enlist family members, friends, and
others in this therapeutic project; the courts’ jurisdiction expands in the
name of helping people. Because it’s done for the defendant’s own good,
this expanding surveillance receives no scrutiny by advocates, and instead
is lauded as the right way to deal with oftenders and a sign of the courts’
concern.

While some advocates talked about the emotional response the judge
evokes in the defendant, others pointed to the power the judge has,
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institutionally, as the reason drug courts can succeed. As one person ex-
plained, “Who is more powerful in the criminal justice system than the
judge?” Other forms of coerced treatment are ineffective because “they
just didn’t have the juice behind them like a drug court judge does.” It’s the
“power of the robe” that drug court advocates identify as a key attribute of
drug court success. As one advocate explained, “Judges, rightly or wrongly,
hold a very special place. Courts hold a very special place in American so-
ciety. And I think you can use the clout or the leverage of the court to do
immense good.” The impetus for judges to get involved in drug courts, ac-
cording to one person I interviewed:

was the desire to tilt the scales back to judicial discretion and judicial au-
thority and away from prosecutorial authority. There’s plenty of diversion
programs that prosecutors control both the purse strings and the ham-
mer. I think there was a desire of judges to get in on the action and see if
they could achieve better results.

Judges achieve these “better results” because they have the power to en-
act sanctions swiftly and with consequences. Departing from the general
enthusiasm conveyed by most advocates I spoke with about the “transfer-
ence” or personalized relationship between the judge and the defendant,
one interviewee brought the judge’s effectiveness back to his or her power
to enact graduated sanctions, the “tangible rewards and punishments.” This
interviewee attributed the success of drug courts to the judge’s authority,
backed by the threat of jail, rather than “this relationship which is, for most
people, three minutes maybe every third week.” Force, according to this
perspective, is the most important part of drug courts. The threat of jail,
then, becomes the key factor in recovery.

Curing an Incurable Disease

The judge is at the head of the team that uses carrots and sticks, and per-
haps parental role-playing, to cure the addicts/defendants/participants
who come before the court. The challenge for drug courts, then, becomes
determining what it means for addicts to be cured. This is especially dif-
ficult in light of theories about addiction that have relapse as a key feature
of the disease the court is trying to cure. In addition, by having to cure
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addiction, courts are reorienting themselves toward the future action
of defendants rather than solely punishing a past act. As one advocate
explained:

The court in a drug court model uses its coercive power to try to sup-
port and move participants successfully through their recovery. And
that’s clearly not a traditional role for the courts. Courts traditionally are
focused on process. They explicitly have no interest and in fact think it
unethical to have any interest in the outcome of the case. They are there
to adjudicate past facts by and large, past actions, and have no interest in
guilt, innocence, what a jury finds, what the outcome is. Theirjobisto...
adjudicate past facts, fashion appropriate punishment where appropriate,
and be sure that the process occurs in a way that is legally and constitu-
tionally mandated. So traditional courts are about process. Problem-solv-
ing courts are about the exact opposite, in a sense. Their ultimate goal is
to change the future behavior of the litigants, and in drug courts that is
certainly true, and to preserve public safety and community safety and so
forth. But they are very focused on changing the litigant’s behavior.

One way they justify this expansion is through references to the health
of not just individuals but communities. An introductory reader on prob-
lem-solving courts explains that they “extend the role of the legal system
beyond fact-finding and the imposition of sanctions. They use the author-
ity of the court to maintain the social health of the community.>* Further,
“Problem-solving courts are moving the legal system away from the bu-
reaucratic, state-centered perspective and toward a framework that sees
each court embedded in the community from which it draws its clientele.”
Because of this focus on the community, “problem-solving courts tend not
to confine their reformist energies to the four walls of the courthouse...
[but] also seek to achieve broader goals in the community at large, using
their prestige to affect [sic] change outside the court-room without com-
prising [sic] the integrity of the judicial process within the courtroom.”
Marilyn Roberts, a staff member for the U.S. Department of Justice office
that oversees drug courts, explained their role this way:

Another issue is the question of where treatment begins and ends. Drug
courts have expanded the concept of treatment beyond its traditional def-
inition. With drug courts the goal is not simply to get participants sober,
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as it might be in a straight-up treatment program, because then you just
end up with a sober criminal. The idea is to work on the behavior that
is problematic to the community. So for drug courts the goal is not just
sobriety but also law-abiding behavior.*

Addiction, from the drug court perspective, is a disease that is rooted in
the individual but whose symptoms affect the community. These symp-
toms—namely, criminal behavior—can occur even when the disease is in
remission; so the questions becomes, what exactly would mean success for
a drug court?

What Is the Cure?

Drug courts are concerned, principally, with “abstinence from drugs,” but
their challenge is how to foster this abstinence and its long-term main-
tenance.”® Although one advocate said there is “one mission, to get this
person clean and sober,” other advocates disagreed. As another advocate
explained, “It’s not good to just to get somebody clean and sober. We
might as well have done nothing if that’s all we’ve done.” Drug courts are
interested in affecting a constellation of behaviors believed to contribute
to drug use and its outgrowth, criminal activity. They become, as one ad-
vocate called them, “a resocialization process.” These courts are in the busi-
ness of “personality changing.” They are focused on transforming the de-
fendant’s “character” because, as one advocate explained, drug treatment
is not so much about rehabilitation as habilitation; the goals is to instill in
addicts values they may have never encountered before. The same commu-
nity they’re a menace to is also, ironically, the one that never taught them
the right values. Drug courts “fix folks” by habilitating them to the values
of drug court proponents.

It is at the level of the goals of drug courts, what it means to actually
“fix” someone, that moral and medical considerations merge quite clearly.
It is also at this level that we see a large amount of discretion on the part
of the drug court judge and staff emerge. As an advocate explained, “For
an addict, were asking them to change everything—their friendships, how
they see themselves in the world, their family dynamic, their hangouts,
down to the music they listen to and how they dress.” Another proponent
explained:
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We've got to make sure they can work, that they’re educated, that they can
get a job, that they can keep a job, that they have skills, that they ... learn
how to get up in the morning and go to work. That they learn that when
their boss pisses them off they don’t slug them. That they learn behavior
they’ve never learned before. How do you get a house, how do you raise
your kids? ... If you don’t have a kind of holistic view of this person’s re-
covery, you're setting these people up for failure.

Advocates’ theories of what it takes to facilitate recovery—what aspects
of the defendant’s/client’s/participant’s lives need to be in place for recov-
ery to take hold—are quite broad. The court, then, becomes concerned
with behaviors that aren’t necessarily illegal but over which courts stake
their claim in the name of recovery. The courts do this because these be-
haviors are considered to be both affected by addiction and ones that be-
havioral theories claim are necessary for recovery from addiction.

Ironically, despite drug court being an explicitly coercive model, some
people justify the court’s expanded jurisdiction by the fact that partici-
pants choose to enter court-mandated treatment. As John Schwartz, the
chief judge of Rochester City Court, where defendants are required to get
a GED and have a job before they graduate, explained in a roundtable on
the role of drug courts in reintegration:

I see less of a need to establish limits on the court’s authority when par-
ticipation is voluntary. In our court, defendants have a choice: you can
go into the regular court system and be prosecuted, or you can go into
drug court. Having signed a contract for the drug court, you have sold
your soul to me for the natural jurisdiction of our court—five years for a
telony, three for a misdemeanor. You have to comply with the program or
I'll impose sanctions, including jail.””

The National Association of Drug Court Professionals, in a document
outlining the key components of drug courts, argues that a drug court
program’s effectiveness should be measured according to the following
outcomes: reduced recidivism rates, abstinence from drugs and alcohol,
changes in jobs skills and employment, changes in literacy and educational
attainment, changes in physical and mental health, changes in the status of
family relationships, increased use of health care and other social services,
and increased economic productivity. It is these factors that determine
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whether a particular court has been effective and against which drug court
performance should be measured.”®

Karen Freeman-Wilson, a retired drug court judge and former CEO of
the National Association of Drug Court Professionals, has argued before
the U.S. Congress that traditional measures of court success such as recidi-
vism rates are insufficient to measure the transformations drug courts are
seeking.” Rather, Judge Freeman-Wilson argued, drug court participants,
in order to be considered successful, should be “required to engage in com-
munity service, actively search for a job, comply with ancillary services
they may have been sent to and tak[e] prescribed medication for co-oc-
curring disorders.” Further, she explained, the courts should examine the
drug court defendant’s relationship with family members and ask, “Is this
person developing new, healthy relationships?” And follow-up measures of
success should examine the participant’s “pro-social participation in the
community. How do they give back?”

The Center for Court Innovation—an organization based in New York
City that has funded and evaluated drug courts in New York State and has
made substantial contributions to the national discussion about problem-
solving courts generally**—argues for the importance of “extending the
judge’s authority,” writing that “perhaps some of the basic elements of af-
tercare—looking for a job, getting an education, coming up with a plan for
housing, family reunification” should be part of the last phase of court su-
pervision. If this were the case, they argue, “judges could then bring the
coercive power of the court to this aspect of recovery, pushing clients to-
wards a firm hold on a stable life and withholding graduation until at least
some basics are in place.

Drug courts broaden the scope of activities the court monitors, in the
name of helping people, and draw on prevailing theories of addiction and
recovery to justify their expanded jurisdiction. As one advocate explained,
“Drug courts become very personal. Drug court judges become very in-
volved with these people. The clinical people do. The defense does. The
prosecutors do. They care about these people. And when you care about
people, you want to do more and more and more for them.”

In my interviews, I asked about the potential problems associated with
the expansion of the courts into ever more aspects of defendants’ lives.
Because drug court proponents come from within the criminal justice
system, they are mindful of the procedural problems that can stem from,
for example, a judge requiring a defendant to get birth control at Planned
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Parenthood, or not allowing a defendant with a positive urine toxicology
to see his or her child, or requiring a defendant to attend church or the
ballet or a cultural event—all examples that advocates gave of court prac-
tice they thought verged into the “gray area” of bad drug court practice.
Yet, uniformly, the advocates I spoke with, even when expressing concern,
reverted to the entrenched nature of addiction to argue that the expanded
jurisdiction of the court served to cure people’s addictions. As one advo-
cate explained:

You end up crafting conditions as a judge. . .. You get into living arrange-
ments. So you're going through drug treatment and your partner isn't. I
mean, well, do you have any business saying who you can live with or that
your partner has to accompany you to drug treatment? I mean, you get
into areas that border, if they were really tested in a strict constructionist
court ... does the court have any business doing it? Would it be upheld
on appeal? I suspect some of them, maybe a lot of them, wouldn’t. ...
And I think you have to be cognizant of getting in areas that you don’t be-
long. But you also have to be willing, with a court and in particular being a
judge, to be a risk taker. What’s necessary to make Susie Smith or Johnny
Smith comply with the drug treatment protocols? Or to benefit. .. from
drug treatment?

As another advocate explained:

[Drug courts] are very focused on changing the litigants’ behavior and in
doing that become, the court becomes involved in participants’ lives in
a way that I think is potentially very dangerous. I've visited a lot of drug
courts and I've seen things that I do not think are appropriate. They’re
overreaching. I've heard drug court judges talk to participants about who
they’re dating, who they’re having sex with, how are they eating, where
are they living, get an education, get a job. And it’s very, very intrusive and
I think that to some degree that’s OK and is justified and on balance, it’s
appropriate, but I think it can go too far.

As someone else explained, “You've got what they call ‘net widening. Peo-
ple involved significantly in the criminal justice system in a way that they
never would have been before. ... If it’s monitored carefully and there are
things in place that provide checks and balances, that’s OK. If they’re not,
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then I think it’s potentially dangerous from that perspective.” As another
person has warned:

This is a profoundly slippery slope. How much can you legitimately re-
quire someone to achieve, and do the requirements need to be related to
criminal involvement? I think we would all agree that a drug court can
require clean urines and attendance at treatment because drug use is a
crime. When you start requiring . . . other things .. . including a bank ac-
count, to what extent are you pushing the court beyond its natural juris-
diction? And how are you going to respond to the kinds of violations that
will inevitably occur?*

Despite expressing this concern, most advocates thought that, in the
end, the overstepping is worth it and justified because of the nature of ad-
diction and the ensuing criminality. As one advocate explained:

I think that drug courts need to be very careful about proportionality. . . .
You've seen drug courts overextending themselves to saying to people
you can’t smoke cigarettes. You hear these kinds of stories. And one is not
supportive of that. But having said that, I think there’s a range of addicted
offenders whose criminal behavior is such that courts can appropriately
require them to do things other than require them to stay clean and sober.
And so I think that . . . it’s a case-by-case basis, what is and is not appropri-
ate in terms of the severity of the person’s behavior and the nature of their
addiction.

Despite expressing reservations when asked, one proponent explained,
summing up the general perspective of the people I interviewed, that
“we’re fighting a war against addiction. I hate to call it a war against drugs
because it’s not, it’s really a battle against addiction,” which is best fought
with “the coercive power of the justice system.” Therefore we should do
“everything within our power” to fight this battle and “fix broken folks.”
Often, when discussing the court’s overstepping, advocates would distance
it from drug court overall, calling this type of court a “bad drug court”
Or as one person said, “Just because something calls itself a drug court
doesn’t mean it is a drug court.” The overwhelming consensus was that
when courts do overstep, it’s nothing inherent in the drug court model it-
self, rather a reflection of bad practice.
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Defending drug courts against the charge of overstepping, one propo-
nent, Greg Berman, has written:

It is possible to find some examples of shoddy practice happening in drug
courts across the country. It would be foolish not to admit this. It would
be even more foolish to try and defend such practices. The truth is that
any system staffed by idiosyncratic and fallible humans will occasionally
result in bad practice. Bad practice should be rooted out of problem-solv-
ing courts, just as it should be rooted out of conventional courts.”

But, Berman, goes on to argue:

Put simply, there is no evidence to suggest that shoddy judging and sub-
standard lawyering is any more widespread in drug courts than in conven-
tional state courts. Quite the contrary. There is good reason to believe that
these closely-watched experiments, with their emphasis on state-of-the-
art technology, accountability and formalized systems of sanctions and
rewards, actually reduce the potential for judges and other court players
to run amok.**

“Enlightened Coercion”

In making their “case for coercion,” drug courts emphasize the key role
that coercion plays in the therapeutic setting.* It is at the level of cure, at
the level of treatment, where drug courts make an intervention and make
coercion the key feature of that intervention. The attention advocates
play to sanctions and rewards, “the carrots and sticks,” speaks to what the
courts can offer over jail or other forms of coerced treatment. By making
a strong argument in favor of coercion in treatment, however, they are es-
sentially moving beyond criminality to weigh in on theories of addiction
more broadly.

While drug court advocates argue that coerced treatment is more hu-
mane than imprisoning addicts or subjecting them to the “revolving door
of justice,” they also argue that coerced treatment is better than voluntary
treatment precisely because the court can enact the coercion necessary
to cure people’s addictions. They build the necessity for coercion into the
ways they describe addiction and addicts. Because addiction is chronic
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and relapsing, and because addicts don’t want to be cured, coercion is best.
They reorient the discussion away from the criminality of the defendant to
the client or participant as addict, and thus have started focusing more on
the disease than the action that led to someone’s being under the supervi-
sion of the drug court in the first place.

Drug court advocates argue that “force is the best medicine.” Sally Sa-
tel, a frequent editorial writer about drug courts, has written that “strict
monitoring . .. is so often the best medicine for people with addictions.”*
When talking about the benefits of coercion, advocates move away from
talking about criminals and branch out, broadly, to encompass theories of
what works best with not only addicts, but also drug users. One person
explained, “Voluntary treatment participation is wildly less successful than
coerced treatment.” Another summed up the role of coercion this way:

Addicts by and large do not wake up one morning and go, “Hmm, I think
I'm doing too many drugs and I'm going to go and get myself some treat-
ment.” And if they do that, they don't stay in treatment. . .. The coercion
doesn’t have to come from the court . . . but the court, the court obviously
has its methods . . . a lot of the coercive power. . .. So I think it’s nice the
idea that you don’t jail addicts. But you’ve got to do something. You can’t
just not jail them and think that’s going to solve the problem.

As one drug treatment program director explained:

The involvement of the court in treatment—especially in the use of their
coercive power—has really benefited substance users. Before drug courts,
treatment providers knew that clients were open to help when they were
in crisis. . . . But as soon as they started feeling better, they’d leave. They’'d
say, “OK, I'm not sick now. The crisis is gone. I can leave treatment.” Drug
courts allow [treatment providers] to keep people in treatment long
enough to break through the denial and to have good progress down the
road.”

Advocates routinely cite the “evidence-based” approach that proves
that addicts need coercion. They argue, almost consistently, that “the em-
pirical data on drug treatment programs unequivocally . .. support[s] . ..
this proposition”—that coercion is the key to rehabilitation. One article
on drug courts explains that “treatment retention rates—a key indicator
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of long-term sobriety—are twice as high for participants in drug courts as
opposed to individuals who seek out treatment voluntarily”*® As another

advocate explained:

The top chronic offenders, chronic drug users, are very resistant to treat-
ment. They have long-term patterned behavior that is very hard to break.
Can you break that patterned behavior without any sort of coercive ele-
ment? Well, the literature seems to suggest that the coercive part, that co-
ercing treatment is more, at least as effective, if not more than voluntary
treatment.

As another advocate put it, “It’s true addicts could use their willpower. But
they’re not going to.”

While advocates often cite the research showing that coerced drug
treatment is better than voluntary treatment, they also appeal to what they
view as common sense. As one person explained to me, “How many of us
would floss our teeth better in the morning if the dentist stood over us? An
addict . . . they need to be coerced.” They further explained:

It’s about all of the different obstacles and barriers that get in the way of
an addict making changes in their life. Just about the process of change.
And that we can all, every one of us has had multiple failures at changing
things in our own life. And to be able to help somebody wake up to the
idea that change is tough. That even little things we try to change, whether
it’s trying to stop biting my fingernails, or try to stop cussing, or try to
stop speeding, or spending too much money, whatever it is, it’s not easy.
Surely, we understand that that’s a very difficult thing to do psychologi-
cally, sociologically.

This advocate is appealing to the “commonsense” idea that everyone has
“bad habits” they want to change, and would most likely do so if they had
some kind of authority holding them accountable. While this might be the
case for some people, it’s also true that if the consequence for continued
speeding or nail chewing or shoe shopping were a weekend or more in jail,
most people would balk at this method of behavior change. By focusing
on the habit and not the force, this advocate attempts to make drug courts
seem like a logical extension of the kinds of struggles everyone has with
aspects of themselves they want to change. They are attempting to make
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coercion seem reasonable, especially to those of us who might never di-
rectly experience it in the ways all drug court defendants will.

Advocates are also mindful of critiques of coercion, but in general they
do not view these as critical components of drug court practice they need
to defend. As one advocate explained:

You're in criminal justice. It is coercive. You are using coercion. This isn’t
voluntary. It is voluntary in the sense that you can choose to do this or go
down the normal road and we can tell you what the normal road is. But
this is all coercive. That’s criminal justice. That’s why it’s different from
not criminal justice. And so the question is, what’s the appropriate role of
coercion?

As another advocate explained:

It’s the left that is far more reluctant to buy into the drug courts....
They are theoretically opposed to the idea of using criminal sanctions as
a means of punishing a disease. But the theory that we shouldn’t coerce
people with a disease to do anything . . . just puts principle ahead of prag-
matism. And that becomes a theoretical debate. That’s moral philosophy,
that’s not policy anymore. Moral philosophy tends to make lousy policy.

While this advocate views moral philosophy as counter to good public
policy, morality is central to the idea and practice of coerced drug treat-
ment. That drug court advocates don’t view their work as a type of moral
crusade speaks to the way addiction operates as a powerful social fact;* it
is so accepted as problematic that any intervention meant to cure it is seen
as pragmatic. The moral and theoretical underpinnings of drug court advo-
cates’ construction of addiction as a disease curable by force are rendered
invisible in an approach that is seen as “common sense” rather than the
accumulation of ideological perspectives that render habitual substance
use and users suspect; their problematic relationship to drugs necessitates
regular surveillance and coercion to bring them tentatively—because “re-
lapse is inevitable”™—back to law-abiding behavior and sobriety.

The anthropologist William Garriott has recently coined the term “nar-
copolitics” to describe the particular ways that concerns about threatening
bodies are framed within the logic of illicit drug regulation.* Narcopoli-
tics is a type of governance that uses illicit drugs for its justification and
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includes discourses, institutions, policy decisions, scientific statements,
and moral propositions that stem from a concern with illicit drugs. This
type of governance has come to dominate the legal system, where drug use
is the rationale for much of the criminal justice system’s actions. But nar-
copolitics is a manifestation of a broader “rhetoric of drugs™ that views a
person’s relationship to mind-altering substances as fundamental to their
identity. This rhetoric is linked to practices that explicitly evoke psycho-
logical and medical theories of addiction as much as they call for law en-
forcement responses. Addicts who enter the criminal justice system, then,
are governed by these different logics. Viewed as both sick and bad, these
drug users are subject to disciplinary techniques, including rehabilitation
and jail.

Addiction is a key area in which this individualistic approach takes
place, particularly because compulsive substance use is conceptualized as
a disease of the will as much as it has been conceptualized as a disease that
has genetic origins and can be mapped in the brain.* Because of the simul-
taneous, and seemingly contradictory, emphasis on willpower and genetic
predisposition to addiction, the disease model of addiction has never fully
taken hold, providing room for the hybrid criminological, psychological,
and medical model on which drug courts operate. The sociologist Nikolas
Rose has argued that psychology is often in the service of governance, ar-
ticulating who and how to govern and to what end.® This “government of
the soul” is made possible through norms provided by psychology about
what it means to be a healthy person. The concept of addiction becomes
a tool for governing people and ensuring conformity toward the norm of
sobriety—articulated by psychology and medicine—and the norm of law-
abiding—provided by criminal justice. While these norms are expected of
everyone, they are forced onto people who have proven unable to govern
themselves accordingly.

Drug courts are, of course, unthinkable outside a discourse that casts
habitual substance use as the disease of addiction, whose cure rests with
the criminal justice system and courts specifically. Drug courts, because
they are concerned with the future action of addicts, punish past actions
as much as they govern the future behavior of addicts, justified in the lan-
guage of the risk of relapse and the threat of future drug use.**

Drug courts emerge in an environment where scientific theories about
the effects of drugs on the brain predominate, but in which addiction’s
manifestation is seen through behaviors considered to be associated with,
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or the outgrowth of, drug use. This model, then, is really a behavioral
rather than medicalized approach to addiction, and leaves ample oppor-
tunity for the criminal justice system, with its focus on behavior, to assert
a role for itself in recovery. The criminal justice system, with the help of
treatment, teaches substance users about themselves as people who can
be helped, through behavioral therapy, but who are always susceptible to
their disease, despite this help.*s It teaches them the value of responsibility
and instills in them a dialectic of freedom and determination: they are sick
with a disease whose cure rests in their willpower.* They are reminded of
this willpower each time they are rewarded for abstinence or punished for
their drug use.

Drug court advocates expand the boundaries of traditional criminal jus-
tice practice, overseeing increasing aspects of defendants’ lives in the name
of curing, or at least managing, defendants’ addictions. They rely on the
disease model to argue for enhanced judicial control of drug addicts and
stake their claims on their supposed influence on the future behavior of
defendants.

Advocates of coerced treatment see drug courts as an important part of
both the “war on addiction” and of institutional reform within the criminal
justice system. Drug court advocates are motivated both by the desire to
keep addicts out of prison and by the desire to keep them under the super-
vision of the courts; and they have argued, in journal articles and editori-
als, strenuously against criminal justice reforms that seek to minimize the
criminal justice system’s control over illicit drug users or permit people to
access treatment without judicial monitoring and oversight.” As one ad-
vocate explained, “Drug court is as close to decriminalization as we’ve got-
ten. ... With decriminalization, we lose a very, very valuable ally in the war
against addiction . . . and that is the coercive power of the justice system.”

The goals of this coercion remain quite vague. The broad goals of drug
courts, from abstinence to improved family relations to job stability, and their
increased oversight of defendants, lead to two key consequences that are a di-
rect outgrowth of a model that explicitly fuses rehabilitation and punishment.
First, drug courts expand the scope of activities the courts monitor, in the
name of helping people, and draw on prevailing theories of addiction and re-
covery to justify their expanded jurisdiction. This increased role seems inher-
ent in a model that combines contradictory approaches to substance use—
therapeutic, medical, and criminal—and does so under the control of such a
powerful institution as the criminal justice system.
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Second, drug courts are helping to transform prevailing notions about
addiction by arguing that coercion is the key to getting people to stay in
treatment long enough for it to be effective. The idea that the behaviors
associated with drug use are amenable to change through coercion has re-
ceived support from the leading institution on addiction in United States,
the National Institute on Drug Abuse, which argues that “strong motiva-
tion [through institutions such as the criminal justice system] can facilitate
the treatment process.”**

Both of these consequences are a direct outgrowth of the logic of car-
ing that guides drug court practitioners’ activities, combined with their
attempt to reform both how courts operate and the public’s perception
of courts as legitimate community-oriented institutions. Referred to as
“good courts,” problem-solving courts are an explicit attempt to use courts
to address—and solve—entrenched social problems.* In this sense, they
greatly resemble the “court-based regime[s] of social governance” of the
Progressive Era.* Like these earlier courts, they draw on outside disciplin-
ary perspectives to articulate an enhanced role for the court as an institu-
tion that uses its punitive power to coerce rehabilitation in the name of
“helping” people. In doing so, the advocates of drug courts—and problem-
solving courts more generally—reform how the criminal justice system
understands and responds to drug-related offenses while firmly cementing
the control of addiction in the hands of this same system.
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“Now That We Know the Medicine Works”

Expanding the Drug Court Model

Now that we know the medicine works, we need to expand the system so
that we can provide the medicine to everybody who needs it.
—James Milliken, San Diego County Judge

DRUG COURTS ARE interested in intervening at the level of the individ-
ual and, as demonstrated in the previous chapter, take considerable care to
craft a therapeutic function for themselves, drawing on medicalized theo-
ries of addiction bolstered by psychological theories of behavior change.
While advocates are interested in rehabilitating individuals, they are also
interested in rehabilitating the court system. As discussed in chapter 3, in-
stitutional problems at the level of court functioning, defined by advocates
as inefficiency and ineffectiveness, led to the formation of the first drug
courts and continue to motivate proponents of these courts to argue for
their expansion.

But drug court advocates have far grander goals and are interested in
making their long-term mark on the criminal justice system. It is “a criti-
cal moment in the life of drug courts,” and one that, not surprisingly for a
movement so focused on articulating and advancing itself, has become the
subject of much reflection by drug court advocates.' These concerns are re-
flected in the recent themes for the annual national drug court conference:
“Taking Drug Courts to Scale” in 2007, “Healthy Families, Healing Com-
munities” in 2008, and “Putting a Drug Court in Reach of Every American
in Need” in 2010.

Drug court advocates are concerned with defining what “institution-
alization” of drug courts means and what it would look like; in doing so
they articulate the broader goals of drug courts that move far beyond reha-
bilitating offenders. Drug court advocates conceptualize what success for
the “drug court field” means through their articulation of the institutional
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goals of drug courts, and their ideas about how a “grassroots” innovation
can be incorporated into mainstream criminal justice practice. The expan-
sion of the drug court model to other behavioral arenas considered to be
motivated by addiction, including driving under the influence of alco-
hol and gambling, and other therapeutic interventions, including mental
health, has important ramifications that move beyond an exclusive interest
in drugs to a more generalized concept of addiction.

The ways that drug court advocates define institutionalization and the
often-conflicting ideas they present about it are revealing of some of the
historical trends that have characterized punishment innovations through-
out the history of the criminal justice system. They also highlight the con-
tradictions inherent in the way advocates talk about addiction, as a disease,
and the best way to ensure its effective treatment through the criminal jus-
tice system.

Drug courts are predicated on an individualized approach to punish-
ment that takes into account very personal and encompassing aspects of
a defendant’s life to ensure meaningfully tailored therapeutic interven-
tions. This approach conflicts with the desire to “mainstream” this model
into large, bureaucratic court systems. And yet this mainstreaming would
signify validation of the drug court model. When panels, focus groups,
or roundtables are convened to discuss the future of drug courts, the
overwhelming majority of participants come from the criminal justice
system, rarely drug treatment, even more rarely the medical establish-
ment, and never people who identify themselves as advocates for drug
users. For an innovation meant to take a therapeutic or rehabilitative ap-
proach to punishment, this absence speaks to the fact that drug courts
are a criminal justice and not a therapeutic innovation. And yet advo-
cates don’t want these courts to lose their “therapeutic” function. They
are mindful that when punishment and therapy meet, under the um-
brella of a vast and explicitly coercive network, the uniqueness of drug
courts could be challenged.

The National Association of Drug Court Professionals” chief executive
has warned that “the rising toll of substance abuse and addiction is undeni-
able and poses the greatest threat to our domestic welfare.” These courts,
in existence for over two decades, are no longer considered an innovation,
and yet, as one advocate explained, the fact that drug courts are “still ex-
perimenting” poses a challenge to their continued existence. Further, he
explained, “I think the drug court movement is facing a really key moment
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in its life course. ... I'm not convinced you’ll see drug courts on the scale
you do today in five years.”

Drug court advocates are mindful that they need to move beyond the
small-scale, experimental approach they’ve been taking, and move to “the
next step seeking not just to replicate pilot drug courts, but rather to test
system-wide availability of new approaches to the problem of addiction.™
What this system would look like is directly influenced by the institutional
goals that advocates articulate for drug courts.

In every interview I conducted, advocates were clear that they were in-
terested in changing the court system in ways that reflected a new respect
for the therapeutic, or rehabilitative, goals of drug courts. For one advo-
cate, success would entail moving drug courts “from pilot experiment to
a permanent part of the judicial landscape.” Moving to this next step has
entailed much thought by advocates about how to retain the features of
drug courts while moving them beyond their fairly limited scope.

While focused on rehabilitating offenders, drug court advocates are
clear that they are attempting to change how the criminal justice system
handles drug-related offenses. In a roundtable on the future of drug courts,
hosted by the Center for Court Innovation, participants articulated goals
for drug courts that included transforming the “culture of the courthouse,”
correctional practice, judicial curriculum, the attitudes of judges and at-
torneys, public opinion and media coverage, and the level of integration
between the courts and treatment providers.* Most participants were clear
that these kinds of changes could occur only if drug courts became “main-
streamed” or, as one advocate I spoke with explained, they are “move[d] ...
from pilot experiment to a permanent part of the judicial landscape wher-
ever you are.”

The challenge for advocates is to conceptualize how drug courts would
go to “scale” or become mainstreamed, and what this might do to the ef-
ficacy and function of these courts. One advocate explained:

That’s a tension that we're still playing with and we haven’t resolvedit. ... I
think we're interested in seeing both, at the risk of trying to have our cake
and eat it too. . .. There’s strong evidence to support the continued expan-
sion of drug courts. And I think. .. the challenge . . . is we’ve moved past
the initial cadre of true believers. There’s clearly a need to ensure that drug
courts are good drug courts. ... How do you prevent [drug courts] from
becoming bureaucratized? How do you keep them cutting-edge? How
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do you keep that sense of mission that I think has been crucial to their
early success? Can you uncouple problem solving from court specializa-
tion? Does this stuff only work in a specialized context which brings with
it certain advantages? Can you bring some elements of this approach and
spread them throughout the court system?

As another advocate explained of the expansion of drug courts:

You then get to an important crossroads. Are you going to institutional-
ize these, are they going to become more than just the weird court down
the hallway where they clap and touch people and cry and laugh, or are
you going to become part of the DNA of the court system? When you. ..
build drug courts into the court system ... it’s very hard because you've
got to then start setting minimum standards . .. best practices ... some
kind of performance measure to track whether it works. . . . It all feels very
good but it’s labor-intensive . . . and you've got to set up ... some ways to
set boundaries. However . .. it is extremely difficult because drug courts
are strong if for no other reason than they rest on a community-strength
model. So you have to be very careful in setting best practices not to end
up with any kind of cookie-cutter approach, overly bureaucratizing the
process.

The theme of bureaucratization as a negative outcome, as opposed to
institutionalization as a positive one, was echoed by many of the people I
interviewed and in the drug court literature as well. Bureaucratization im-
plies a loss of innovation. As one advocate explained, “Does it have to lose
its original aims? Or is that just normal? And then, well, what’s the next
wave that’s coming after that?” One participant in the Center for Court In-
novation’s roundtable explained the distinction between bureaucratization
and institutionalization this way: “Bureaucracy creates a coercive style of
leadership that forces other people to act in a certain way. Institutionaliza-
tion is a motivational style of leadership, which gets people inspired, and
allows them to build their own teams and create programs with some flex-
ibility” The irony, of course, is that drug courts are explicitly coercive, with
respect to defendants. But, as this proponent’s viewpoints reflects, some
drug court leaders and staff want the freedom to design courts with the
flexibility to make this coercion an inspirational practice for those who are
enforcing it.
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Yet it is precisely this flexibility that some drug court advocates believe
needed to be curtailed if drug courts increased in size and scope. Some
advocates spoke of the need for “best practices” if more judges are going
to be involved in drug court-style practice. As one advocate explained, it is
the “charismatic leadership” aspect of drug courts that could lead to their
demise “because it’s so informal and because it is do whatever you want,”
which will be “daunting to get anyone to fill courts as judges turn over” un-
less some “demystification of the process” takes place.

The advocates I spoke with were unclear about how this demystifica-
tion would take place. The recent literature on drug courts and institu-
tionalization, much of it written by drug court researchers, has started
to mention the need for a court “accreditation” system as an attempt to
standardize drug court practice across jurisdictions. Doug Marlowe, who
has conducted extensive research studies on drug courts, argued that “the
responsibility now falls to the drug-court field to establish performance
benchmarks and best practices for drug-court programs and to develop ac-
creditation procedures that can be used to document whether a particular
program is in compliance with professionally accepted standards of prac-
tice” Others argue that “the ultimate goal is to institutionalize drug courts,
and standardization of performance measurement will assist in this effort.
Standardized measures and indicators will provide policymakers and other
stakeholders with information to continue support and sustenance for the
movement.”” Arguing for the benefits of accreditation, the Urban Institute’s
John Roman wrote, “A more formalized research process funneled through
an objective accreditation process, best practices and future advances can
be institutionalized. Accreditation will allow drug courts to evolve and to
innovate while at the same time taking them out of the self-promotion
business.™

While a few people have argued for accreditation with an objective
agency designating drug courts as such, others see the success of drug
courts as their ultimate demise. As a roundtable participant explained, “I
would like to see every court in my state thinking of itself as a substance
abuse court, and operating with that kind of consciousness about these is-
sues.” Another said, “I share the vision of making this a way of doing busi-
ness across the justice system, and maybe even fading drug courts out of
existence as their tenets become embedded in practice.

But, as some of the advocates I spoke with pointed out, if all courts en-
gaged in drug-court style practices, it would be impossible to coordinate
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services and engage with defendants in a deep and personalized way. As
one advocate explained:

Is bigger better? I don’t know the answer to that. . .. There are these big, what
we call drug court systems, where they take everybody ... everyone that
smells like a drug-using offender is assessed and they go to different tracks. I
got to tell you, they’re giving up a lot of the tenets. . .. But also I think that, as
a general reform, that as a general institutionalization, to see every judge be
therapeutic, to see the value of treatment, to at least make an initial decision,
let’s get this person assessed to see what the problem is, I think that that goes
a long way to reforming how we do business in the courts with addicts and
anybody that has a problem that’s emerging in courts.

A minority of the advocates I spoke with expressed concern about the
potential reversion to explicit punitiveness that could accompany the in-
stitutionalization of drug courts. One person asked, “At some point does
it get too big where you're just doing the same thing, you're just disposing
of cases, and not giving people the attention, and you’re not using the sci-
ence? I just don’t know.” As another person explained:

That’s my worry about drug courts, judges got discretion back and they
got able to jail people now fairly freely like the good old days: “Yeah,
you're going to jail.” So they like it. Well, if you're talking about a balanced
number of responses to various kinds of behaviors, one of them over here
is confinement. ... But it was never the main thing. It was all about not
doing that. And the longer in [treatment], the more success, is the most
self-serving industry truism that there is.

Another advocate explained that, with institutionalization, drug courts
lose important oversight that helps to temper their action. In the face of
diminished oversight, “Drug courts constantly battle slipping back into
that punitive place. .. we came from. ... It’s a hell of a lot better than the
traditional system, I promise you that, but there are tendencies to go back
to that punitive state which we’re trying to reform.” Or as one drug court
advocate warned:

To me the inescapably historical analogy is the juvenile court movement,
which succeeded spectacularly in going to scale. . .. The most prominent
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problem with juvenile courts—as they became widespread and institu-
tionalized—was the lack of due process, poor fact finding, indefinite ju-
risdiction over people based on a small offense, and idiosyncratic judging.
It was a lawless court. As we develop drug courts, we need to keep this
experience in mind."

This advocate expressed a viewpoint that was in a decided minority,
in both the drug court literature and among the people I interviewed.
Drug court proponents truly believe that this model represents prog-
ress and consider its adoption by the criminal justice system the next
step. While they debate what this adoption would look like—more spe-
cialized drug courts, or more therapeutic practice on the part of judges
across courts—they are firmly convinced that coerced treatment is the
right response for addressing the problems of repeated drug-related
offenders.

Drug court advocates rest this conviction on the disease model of ad-
diction; this gives them the leverage to make the case for coerced treat-
ment within the courts. Anthony Platt, in his book on the rise of the ju-
venile courts and the invention of delinquency in the Progressive Era in
the United States, explained that imagery of crime at the time was heavily
influenced by “the acceptance of the medical model and the ‘rehabilitative
ideal.” This medical model influenced a transformation in crime control
policies, “from one emphasizing the criminal nature of delinquency to the
‘new humanism, which speaks of disease, illness, contagion and the like.
The emergence of the medical warrant is of considerable significance, since
it is a powerful rationale for organizing social action in the most diverse
behavioral aspects of our society.”

As I have shown, drug court advocates used medicalized theories of
addiction to argue for increased court oversight into multiple aspects
of defendants’ lives to sufficiently intervene in the complex condition
of addiction. While they may conceptualize addiction as an illness with
biological origins and clinical indicators, both rooted in the brain, drug
court advocates merge the medical and behavioral theories around ad-
diction and recovery to articulate a strong role for the courts in the lives
of defendants. As Platt showed, Progressive Era courts did the same thing
over one hundred years ago, and as many of the writers on Progressive
Era court reform in the United States have demonstrated, this increased
oversight left ample room for the kind of court expansion—“indefinite
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jurisdiction” and “idiosyncratic judging”—that the advocate quoted
above warned about.

Expanding the Drug Court Model

Through their reliance on individualizing perspectives, drug court advo-
cates help to create a new type of addict. The addict they construct is both
sick and bad. The drug court addict is sick with a brain disease, and yet the
addict’s recovery depends on court-monitored drug treatment, coercion,
and even intermittent time in jail, in this instance justified as a “treatment
tool” rather than punishment. In order to construct drug courts and the
criminal justice system as the place to provide treatment, drug court ad-
vocates create an addiction that is complex in its nature, in both its origins
and the way it manifests itself, and in what it takes to eradicate, or at least
temper, this addiction. By justifying the logic and practice of drug courts,
advocates not only draw on medicalized theories of addiction that origi-
nate outside the criminal justice system, they also contribute to these theo-
ries by arguing for the important link between coercion and recovery. Drug
court advocates draw on prevailing theories of addiction and recovery to
make their intervention. By merging these theories to the specific practice
of court-mandated, judicially monitored treatment, these advocates help
construct new theories about addiction, recovery, addicts, criminals, and
the criminal justice system.

Drug court advocates genuinely believe that what they are doing is a
radical departure and that their efforts at rehabilitation differ from previ-
ous generations” with the explicit “responsibility” that is laid on the defen-
dants to be active participants in their own cure. They enter into debates
over punishment by positing that people transgress norms because they
are sick, but that their cure requires an institutional intervention that heav-
ily relies on the court, combined with the individual motivation of defen-
dants to stop using drugs. Drug courts, then, are guided by the dual belief
that people can enact changes in their behavior and that their behavior is
motivated by some outlying factor not entirely within their control. This
duality is at the heart of rehabilitative sanctions.

Drug courts are rehabilitative; people are mandated to drug treatment
and therapeutic sanctions. These courts are also punitive; defendants who
fail at treatment are punished, often with jail sentences or other sanctions
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that are meant to enact some kind of psychic pain. Drug court “partici-
pants” are considered sick with a brain disorder whose cure is most ame-
nable to court-supervised, judicially led treatment. And ultimately, be-
cause they suffer from a “chronic, relapsing condition,” addicts can never
be cured. But, advocates argue, the chances of addicts remaining abstinent
from drugs are enhanced the longer they stay in treatment, and people
stay in treatment longer when coerced. According to this logic, coerced
treatment is not only expedient, it is the preferred way to deal with addic-
tion. It is through this logic that drug court advocates make their “case for
coercion.”

This idea that coerced behavioral sanctions can be an effective way to
deal with “sick” criminal offenders is expanding horizontally, to differ-
ent disease categories, and vertically to different age groups. Judges now
preside over gambling courts, drunk-driving courts, homelessness courts,
and mental health courts, all areas where defendants are mandated to
treatment and intensive supervision. All these courts are premised on the
idea that treatment and punishment work when applied together. They
are predicated on the idea that a personalized approach, combined in the
unifying force of the criminal justice system, can cure the ills that produce
criminality.

“Expanding the Medicine”

While the expansion of drug courts can be considered a sign of their suc-
cess, perhaps their most important triumph is an ideological one. They
have helped herald in the idea that that criminality can be motivated by a
form of badness and sickness that it is the court’s responsibility to work on
as both a punitive and a therapeutic agent. Mental health courts, stemming
directly from the drug court model, are similarly based on the premise
that defendants are sick with a disease that plays a significant part in their
criminal behavior. A primer on mental health courts explains that mental
illness is a “genuine neurobiological disease of the brain,” and that “the
functioning of the brain is essentially outside the direct control of the indi-
vidual.”* Despite the fact that the disease is outside of one’s control, these
courts rely on a system of sanctions and rewards based on the assumption
that individuals can and will control their behavior in response to specific
stimuli. Currently, there are approximately 175 mental health courts in
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operation, up from four in 1997 and seventy in 2004. Their expansion has
been made possible by the Law Enforcement and Mental Health Project,
an act passed by the U.S. Congress in 2000 meant to address the needs of
people with mental illness in the criminal justice system.

Mental health courts monitor defendants’ drug use but, unlike drug
courts, they are testing for compliance with drug regimens as well as in-
gestion of illicit substances. As a manual outlining the essential elements
of these courts explains, “The court must have up-to-date information on
whether participants are taking medications, attending treatment sessions,
abstaining from drugs and alcohol, and adhering to other supervised con-
ditions.” The use of pharmaceuticals, mandated as treatment, complicates
the court’s surveillance; some drugs framed as medication are permitted, and
even required, while others, framed as drugs and alcohol, are seen as counter
to the defendant’s progress in court. Again, as with drug courts, these courts
are based on the idea that sanctions and incentives, punishment and rewards,
are the best way to treat the biologically rooted disorder of mental illness.

While this view of criminality as a form of illness has expanded to men-
tal health via the drug court model, it is also expanding into other aspects
of life that are framed within the lens of addiction. Two such courts, DWI/
DUI and gambling court, are both premised on the idea that the defendant
has an addiction that is best treated through coercion. DWI/DUI courts are
similar to drug courts with the exception that all of them are based on a post-
conviction model. There are currently 526 such courts in the United States.
Unlike drug courts, DWI/DUI courts rely extensively on “community su-
pervision” as a way of monitoring defendants’ compliance with treatment.
As the National Drug Court Institute explains, this supervision is an impor-
tant way “to monitor participant’s behavior outside the courtroom. ... It is
imperative that your whole team is aware of what the participant is doing
in the community” This extensive supervision is considered essential as a
way to monitor compliance with treatment. Additionally, DWI/DUI courts
utilize surveillance technologies such as the Secure Continuous Remote
Alcohol Monitoring System (SCRAM, often called “electronic tethers”),
ankle devices put on defendants that can detect alcohol use from perspira-
tion tests conducted every half hour. According to their manufacturer, Al-
cohol Monitor Systems,” SCRAM:s are used to monitor more than 150,000
people in almost every state in the country. Gambling courts, much more
in their infancy, are described by the National Drug Court Institute as serv-
ing “those suffering from a pathological or compulsive gambling disorder.”
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Explicitly modeled after drug courts, they are attempting to reframe gam-
bling as a “psychological disorder” rather than a “character flaw.™ Unlike
drug and drunk driving courts, they cannot regularly “test” for the presence
of gambling, so they also face a surveillance challenge as well. Despite this,
many states (including those with legalized gambling) are considering start-
ing these courts, modeling them on drug courts.

Juvenile Drug Courts

Juvenile drug courts bear the most similarity to adult drug courts, both
in their operation but also in the connections they posit between ad-
diction and the loss of volition. Unlike adult drug courts, juvenile ones
are operated under a dual notion of dependency. Youth are addicts,
dependent on drugs, but they are also young, and therefore especially
dependent on their families, legal guardians, and, most important, the
courts. While drug court proponents argue that addicts are “like chil-
dren,” a negative assessment that characterizes an inability to think about
the consequences of one’s actions, youth vulnerability and propensity
toward deviance is explicitly evoked in the rationale for juvenile drug
courts as part of their strategy to cure juvenile offenders. Like adult drug
courts, juvenile drug courts rely on and contribute to ideas of what ad-
diction is; in this instance, they help create the idea of the “adolescent
addict” as a particular, and distinct, type of deviant. Because they can
highlight the “youth” part as much as, if not more than, the addict part,
expanded oversight of the family become paramount; families or legal
guardians are viewed as both a key to youths’ “recovery” as well as a pos-
sible source of their continued addiction.

Young people are also coming under increasing scrutiny with coerced
rehabilitative sanctions such as juvenile drug courts. Over 50% of youth in
publicly funded drug treatment are mandated there through the criminal
justice system, a percentage that increases yearly and has almost doubled
over the past ten years.” The first official juvenile drug courts opened in
1986. Like adult drug courts, young people receive intensive supervision
from the judge and court staff while under the purview of the courts and
drug treatment. The goal of these courts is to “correct and rehabilitate chil-
dren who violated the law, to protect the community from their delinquent
behavior, and to strengthen the family.*°
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The sociologist Leslie Paik, in her ethnography of a Southern Cali-
fornia juvenile drug court, explains that “the focus of juvenile drug
court, then, is about not only regulating drug use but also reshaping
these youths into more responsible citizens who engage in positive ac-
tivities.”™ These courts are actively constructing what it means to be “re-
sponsible” through their subtle and overt corrections of young people
for things that aren’t necessarily illegal but are considered inappropriate
for youth. Children should go to school, be respectful to parents and
guardians, and not stay out late; youth in juvenile drug courts face legal
ramifications for breaking rules such as these in a process where “oth-
erwise normal behaviors” are made illegal. Paik noted custodial “rem-
edies” (meaning punishments) for these infractions that ranged from
shorter stints in juvenile hall to longer stays in probation camp. Youth
could be punished for having a “bad attitude” in relation to the court,
schools, and treatment. Much like adult drug courts, youth are evalu-
ated based on a range of behaviors not considered illegal but framed as
crucial to the recovery process.

Juvenile drug courts, then, construct the good youth; much like their
Progressive Era counterpart courts, they contribute to the construction
of youth as they draw on prevailing assumptions of young people as de-
pendent and in need of guidance from adults. While they are focused
on coercing “normal” youth behavior, they are also focused on drug
use and, like adults drug courts, regularly drug test defendants. As Paik
explains, these courts are “a surveillance mechanism designed as treat-
ment,” with drug tests as one part of this system of monitoring.”

But, as Paik also notes, drug court staff engage in a lot of “interpretive
work” around these drug tests, which provide an “uncertain verdict”
when combined with the staft’s assumptions about the particular youth
being monitored. Negative drug tests, a seemingly objective marker of
abstinence, could be used to justify increased drug testing for problem
youth, with the assumption that the initial drug tests failed and more
monitoring would root out noncompliance. The assumption was that
some youth are, by their nature, liars, and the court’s job was to change
this aspect of their deviance (among many others).

That these courts are dealing with “youth” means that they empha-
size and require the participation of young people’s families in the court
processing. In juvenile drug courts, a greater emphasis is placed:
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on the role of the family in all facets of court operations, from assessment
and treatment, to courtroom procedures, to the structure of rewards and
sanctions. Juvenile drug courts usually include more significant outreach
to each offender’s home and community. They are more likely to mobilize
the efforts of other significant people in the youths’ lives to create teams
of program partners that can teach, supervise, coach and discipline youth-
ful offenders.”

The language used to describe these courts is very important: they are
meant not only to punish young offenders but to supervise, discipline, and
coach them toward law-abiding adulthood. Part of this emphasis on family
has to do with these courts’ theories of juvenile drug use that reflect the
emerging “science” as depicted by the National Institute on Drug Abuse.
As Nora Volkow, MD, the head of NIDA, has recently explained, “The ad-
olescent brain is different from that of an adult. And that leads to behavior
that definitely puts them at much higher risk to want to try drugs than the
brain of an adult” Because youth are at greater risk for wanting to try drugs
and “have even less override of their impulsivity,” it is “much more impor-
tant to overreact possibly.”

This call to “overreact” is bolstered by the recent trend to use biological
studies of teen substance use to set their susceptibility apart from that of
adults; these studies are being used to create a new type of addict. A recent
study about cocaine-seeking behavior of “adolescent” and adult rats found
that adolescent rats “show delayed extinction of drug seeking compared to
adults” when exposed to cocaine.** This finding has been interpreted by
Join Together, a now-defunct informational site about drug policy, preven-
tion, and treatment that was sponsored by Boston University’s School of
Public Health, to “hint at greater teen susceptibility to addiction.” The
website BiologyNews.net, echoing Join Together’s interpretation of the
study’s findings, explains that “evidence that younger brains get stuck on
drug-related stimuli reinforces real-world data. Epidemiological studies
confirm that of people in various age groups who experiment with drugs,
teens are by far the most likely to become addicted.”

In juvenile drug courts, families are implicated in addiction’s causes and
cure in more complex ways; they are seen as a potential source of help for
drug use but also as a potential hindrance to recovery and the source of
the addiction in the first place. The goals of these courts are to “counteract
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the negative influences of peers, gangs and family members.”” The social
networks of the youth under supervision are directly implicated in their
disease; we are told that they often come from “families with substance
abuse problems, some of which have gone on for generations.” For this
reason, these courts have “a much greater focus on the functioning of
the family” than do traditional drug courts and standard criminal justice
processing. These courts provide “intensive judicial intervention and su-
pervision of juveniles and families involved in substance abuse—a level of
intervention not generally available through the traditional juvenile court
process.” Because youth, unlike adults, are living with their families, “the
juvenile drug court must shift its focus from a single participant to the
entire family,” and include the family in the youth’s recovery process.*®
This can be difficult, however, because “disenfranchised families often
face overwhelming problems, such as poverty, substance abuse, and lack
of opportunity.” It becomes the court’s responsibility to engender trust in
these families, to “build their confidence” and “empower them in their ef-
forts to change.™

Part of this empowerment involves requiring a parent to attend and par-
ticipate in court hearings. This can allow the judge and other court staff to
see the child’s interaction with his or her parents and “learn more about
the problems and issues in the youth’s life” that might stem from this inter-
action. While the parents are framed as crucial to the juvenile’s recovery, it
is also their relationship with the child that is part of the problem and thus
relevant to the courts. As the Bureau of Justice Assistance primer on drug
courts explains, “While gentle encouragement is the best way to involve
a parent, be willing to enforce participation—even by initiating contempt
procedures against parents who fail to participate. Occasionally, it may be
necessary to order substance abuse evaluation and/or treatment for the
parent.”** At the same time the court is trying to overcome potential skepti-
cism on the parents’ part about the court’s involvement in their lives, they
can use this involvement in potentially punitive way. The treatment, then,
becomes about correcting not only the young person’s behavior but the
behavior of adults as well.

The staff of juvenile drug courts are attentive to parents and the role
they play in reporting “noncompliance” and enforcing “accountability”
Paik describes in detail the relationship that occurs between parents or
legal guardians and the drug court staff. One of Paik’s most significant
findings overall is that court staff are constantly constructing the ideas
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of noncompliance and accountability, often through their interpretation
of seemingly “objective” data. Part of this data involves their analysis of
parents or legal guardians, whom the courts view as their “eyes and ears,”
helping to serve as an additional layer of supervision and surveillance of
youth. As one parent Paik interviewed explained, “This probation is not
only his but mine. It has really affected me because it is like living, but
not freely. ... It is a lot of stress.”* Paik found that the drug court staff cat-
egorized parents based on their willingness to work with the court. Good
parents understood the importance of “accountability” and “compliance”
and were willing to tell the court if their children broke rules. In con-
trast, uncooperative parents covered up their children’s infractions and
resented the court’s intervention in their lives. The court would require
some parents to attend drug treatment with their children if they seemed
uncooperative or uninvolved.

Because families are sometimes viewed as a hindrance to their child’s
recovery in juvenile drug courts, the judge is framed as an important fig-
ure in the young personss life, “providing the structure and support that are
otherwise absent. In loco parentis has a special meaning in this context.*
The court monitors young people while simultaneously trying to establish
trust. The information obtained while trying to establish this “trust” allows
the court to devise rewards and punishments that “correspond directly to
the youth’s perception of a reward or consequence.”*

One of the challenges for juvenile drug courts is how to graft theories of
addiction developed for adults onto young people. The juvenile drug court
primer explains that substance abuse “is referred to broadly as youth in-
volvement with alcohol and other drugs (AOD) at all problem levels” but
avoids explaining what “problem level” means.* Further, the authors ex-
plain, young people are “seldom addicted to alcohol and other drugs in the
traditional sense, and they use alcohol and other drugs for reasons vastly
different from those of adults.”” As the primer further explains, “Most ado-
lescent AOD use has not progressed to addiction and the AOD use is often
associated with other risky behavior** So, not only are young people not
addicted like adults, they are potentially not addicted at all. Yet, despite this
lack of addiction to drugs or alcohol, they are required to remain abstinent
from drugs. Juvenile drug courts teach young people how to lead “produc-
tive and substance-free and crime-free lives.” These courts most directly
hark back to the juvenile courts of the Progressive Era, where courts be-
came the vehicles for disciplining unruly lower-class youth. Juvenile drug
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courts are based on an ideology of care that facilitates increased supervi-
sion of young people and their families, their schools, and their peers, in
ways that traditional court processing prevents. As with adult drug courts,
this is done in the name of caring and concern for the future of drug users.
The judge becomes parent to both adults and juveniles in the system, co-
ercing them toward recovery with both care for their addiction backed by
the force of the criminal justice system.

The expansion of the drug court model speaks to the extent to which
they tap into a faith in the power of the courts to both heal and punish,
and in an enduring idea that “tough love” is the way to cure the badness
and sickness of behavioral nonconformity. The criminal justice system, be-
cause of its dominance, can incorporate opposing views of criminality—as
a willful form of rulebreaking or a disease-induced compulsion—and still
retain control over how society responds to these infractions.

Drug and problem-solving court advocates generally view these re-
forms as alternatives to incarceration. This view is supported by the posi-
tive media coverage that depicts the problem not in terms of an expansive
system of punishment that has brought considerably more people into its
purview over the twentieth and into the twenty-first century, but as a man-
agerial one: what should be done with rulebreakers once we apprehend
them? Because of this view, that the problem is how to punish not that we
punish so extensively, the solutions put forth to address the ineffective and
costly incarceration crisis are cast as alternatives. Yet, when we view diffuse
and concentrated forms of punishment as part of the same mechanism,
we can see how the spread of drug court and other rehabilitative sanctions
requires little ideological shift and is, in fact, compatible with the cultural
preoccupation with getting punishment right.*

Michel Foucault, in his groundbreaking book Discipline and Punish:
The Birth of the Prison, focused much of his work on the institutionalized,
enclosed, and increasingly private modes of punishment, such as prison,
schools, and factories, that emerged in the nineteenth century. In these
enclosed spaces, he argued, surveillance was facilitated by the “panop-
ticon,” through which inmates could be observed at all times.* Foucault
described prison as a system of surveillance and discipline. The “juridical
subject,” Foucault wrote, is “the obedient subject, the individual subject
to habits, rules, orders, an authority that is exercised continually around
him and upon him and which he must allow to function automatically on
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him”** Authorities enact this control and transformation of behavior by
“the development of the knowledge of the individual™—behavioral and so-
cial sciences provide the rationale for punishment that is meant to be both
punitive and transformative.

Because Foucault focuses his analysis on the type of surveillance and
discipline enacted in prisons, other scholars have attempted to use his
work to explain how discipline works in noninstitutional settings. This has
led to a reformulation of Foucault’s ideas to explain this movement from
discipline that relies on and is enacted in closed spaces, to one that is more
diffuse. Gilles Deleuze has written that we now have a “society of control”
rather than Foucault’s “disciplinary societies. Deleuze argues that “insti-
tutions are finished. ... Man is no longer man enclosed, but man in debt”
Echoing this line of reasoning, scholars such as Deborah Lupton and
Nikolas Rose have argued that, in essence, people no longer need to be
controlled via the force of institutional structures; we have so thoroughly
adopted the language and logic of control that force is not necessary.* In
other words, we discipline our bodies (through diet and exercise) and our
souls (via therapy, self-help, and treatment) willingly because this is what
“good” people do; we enact on ourselves the discipline that used to be the
state’s purview.

And yet the United States has not reduced its reliance on prisons, pro-
bation, and parole; it incarcerates a larger percentage of its population than
any other nation, with drug arrests largely fueling the continued expansion
of the criminal justice system. Coerced sanctions such as drug courts use
explicit force, and occasionally the enclosed structure of jails, to force be-
havior change on certain people—the ones most likely to encounter the
criminal justice system in the first place. Racial bias permeates the crimi-
nal justice system, with African Americans far more likely than whites to
be policed, arrested, charged, convicted, and sentenced for crimes. This is
especially true with the policies associated with the War on Drugs where,
despite national studies showing that the majority of illegal drug users are
white, African Americans and Latinos are far more likely to be arrested for
using illegal drugs.*

The increasing size and scope of the criminal justice system accom-
panied by the increasing medicalization of human life suggest that there
are two parallel processes at play that are about both discipline and con-
trol. We seek both the biological and genetic basis of addiction while
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simultaneously arresting a greater number of drug users, many of whom
we force into a tenuous sobriety. As drug court proponents discuss the
fate of these courts and their model expands to ever more arenas of human
life, this contradiction between free will and compulsion, criminality and
disease, will be increasingly overcome as hybrid models, steeped largely in
moral models of rulebreaking, proliferate.



Conclusion

In the end, when conscience and convenience met, convenience won.
When treatment and coercion met, coercion won.
—David Rothman, Conscience and Convenience

We need to be extremely careful about the kind of policies and interven-
tions that we may wish to make in pursuit of the “civilized life.”
—Scott Vrecko, “Civilizing Technologies’ and the Control of Deviance”

ON JANUARY 5, 2010, the Internet buzzed with the story of Redmond
O’Neal’s drug relapse. O'Neal, famous for being the son of actors Ryan
O’Neal and Farrah Fawcett, was arrested in February 2008 for driving un-
der the influence and felony drug possession and was eventually sentenced
to drug court after pleading guilty to his offenses. When he returned from
a twenty-four-hour pass to his residential drug treatment program where
he was serving his sentence, O’Neal admitted to and tested positively
for drug use. He was sent back to court, where his judge admonished
him: “You haven’t got a clue as to what recovery means. ... It’s a lifetime
commitment. It’s grinding, hard, painful work.” O’Neal was ordered to
prison as punishment for his drug use, as a reminder that recovery is hard
work—Dbut also as a reminder that drug courts don’t coddle addicts. Force
and medicine go hand in hand, but when medicine fails, force is the best
response.

O’Neal’s relapse was immediately covered by celebrity gossip blogs.
Perez Hilton, one of the most widely read gossip bloggers, with an esti-
mated ten million different visitors a month, wrote, “Redmond is facing
up to six years in prison now with his latest shenanigans violating his pro-
bation. He had been clean for six months. Sad, sad.”” Readers of Hilton’s
blog immediately posted comments on this story; their support for O’Neal
was mixed. “Send his sorry ass to jail—it’s obvious rehab isn’t working for
him,” Lucas wrote. “Time in prison may be what he needs to understand
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what reality really is,” 2201East chimed in. Other posters were more sym-
pathetic, referring to the “struggle” of addiction, the difficulty of fighting
this “disease” publicly. “Ultimately clean time means so little . . . unless you
truly embrace change in your life. . . . We addicts/alcoholics are adept liars,”
apo76 wrote, and askcherlock explained, “This guy has a disease. It’s called
addiction and there’s no easy cure. He will fall, but hopefully one day he
will be clean” Responding to a Los Angeles Times story on O’Neals return
to prison, reader Patricia wrote, “If jail is really good for drug addicts, then
shouldn’t we be offering this same benefit to relapsing alcoholics?”

Drug courts tap into prevailing cultural ideas about addiction, recovery,
treatment and force, and the value of sobriety and self-control. These ideas
are supported and reiterated by judges and doctors as well as celebrity gos-
sip blog readers, by treatment providers and probation officers, friends
and family, in newspapers, movies, music, and television shows, medical
journals, and policy reports. These ideas are reflected in our seemingly
very personal ideas about addiction, ideas derived from our experiences.
And yet these ideas are reiterated and reinforced every time we read stories
about addiction, watch documentaries that tell us that compulsive sub-
stance use is a disease and a brain disorder, or see feature films and real-
ity television shows where addicts struggle. Addiction ruins lives, families,
neighborhoods, communities. Sobriety is the only cure for this deadly dis-
ease. Abstinence is difficult to achieve, a daily struggle, and yet engaging in
this struggle is the only way to get sober. Treatment is the only way to get
clean. And, often, coerced treatment is the best route for addicts, helping
them achieve a sobriety that would be impossible on their own. This is the
kindest thing we can do for addicts, force them to face their demons and
their drug use. Our current presidential administration agrees. Force truly
is the best medicine.

Or is it? In this conclusion, I argue that force is not the best medicine.
The marriage of punishment and treatment is a failed one; it’s time for
a divorce. This marriage did not work in the Progressive Era, it does not
work now, and it will not work in the future. It will never work to eradicate
habitual substance use because that is not its underlying goal. It is a tenu-
ous success at managing unruly bodies, an add-on to the prison-industrial
complex, but as a “revolutionary” strategy to the problems of crime and
drugs, it comes nowhere close to addressing the problem. I argue that we
need to reframe the problem not as the link between drugs and crime,*
but rather our ideas about habitual substance use, the ideologies about
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addiction that we cling to despite the harm it causes drug users, its soci-
etal costs, and the impossibility of achieving a drug-free world. The prob-
lem might be the all-encompassing nature of the criminal justice system
and the damage it causes people caught in its web. Seen in this light, then,
asking the system that has created a problem to fix it only perpetuates the
problem, and does little to affect the underlying ideologies that frame drug
use as badness and sickness and that gives the powerful institution of crim-
inal justice the last word as to whether and when someone is healed.

Unlike most works critical of the criminal justice approach to drugs, I
am not going to conclude by heralding “treatment” as the solution to mass
incarceration. Rather, I argue, it is this blind faith in treatment as the an-
swer to the drug problem that is actually part of the problem, creating and
perpetuating the idea that habitual substance users need to be fixed (in
costly and often ineffective ways). Real alternatives to the criminalization
and control of drug users require a radical reorientation in the way we con-
ceptualize habitual substance users and the value we place on sobriety. The
contradictory ways we deploy the words disease, medicine, health, and
drugs reflect our confused distinctions between “good” drugs and “bad”
drugs that get grafted onto drug users, some of whom are encouraged by
the medical establishment to use drugs to cure a disease while others are
encouraged by the criminal justice system to stop using drugs to cure a dis-
ease. Unless we confront our fraught cultural attitudes toward drugs and
drug users, we will perpetuate a system of inequality where some drug us-
ers have their entire lives managed by a system with the power and man-
date to punish.

Addiction as Disease

There is no evidence that habitual substance use is a disease, and yet this
is the common “enlightened” understanding. As I showed in chapter 4, the
disease model is a historical triumph but not an empirical one. We cannot
locate addiction as a disease in the body and we cannot find the disease of
addiction in the brain. We can see the effects, both positive and negative,
of drug use on the body. We do know that drug use alters brain chemistry,
as does every other activity in which humans engage. Habitual substance
use, called addiction, is no more a disease than it is a failure of will; genetic
predispositions or environmental factors don’t make one sick with this
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disease. Habitual substance use is a varied phenomenon that we try to con-
tain within our existing ideological paradigms that simultaneously value
medicine and punishment. But, if we move between these two poles, both
articulating a viewpoint that values sobriety, we stay within the paradigm
that frames habitual substance use as a problem that must be controlled—
and the way to control it is to stop it.

As a one-time advocate of the disease model of addiction, I understand
that it is an attempt to put addiction in the hands of the medical estab-
lishment, undermining punitive approaches to substance users. But, as the
historical record shows, these two perspectives have merged in important
ways. Medical paradigms have not lessened punitive control of drug us-
ers. Medicine and criminal justice are distinct yet related systems of social
control. Medicine, by staking its own claim on addiction, helps to retain
the institutional control of drug users and, perhaps inadvertently, provides
the justification for coerced treatment. Sick people need treatment. Some-
times sick people resist treatment. But if they are sick, they must be cured,
for their and the community’s sake, and force is one way to cure them. Ad-
ditionally, the union between medicine and the criminal justice system is
not a marriage between equals; when medicine and force combine, force
overtakes medicine. When a defendant shows up in drug court repeatedly
with “dirty urines,” he or she will eventually be thrown in jail. The medi-
cine hasn’t worked, but force will.

Abstinence as Cure

The second major assumption guiding our views on drug use is that absti-
nence is the only cure for the disease of addiction. Addicts relapse but con-
tinued drug use of any amount and for any duration is considered a slip-
up, a failure, a recurrence of the disease. Controlled drug use is not a possi-
bility. And yet the evidence shows us that people like to use drugs and will
continue to do so. They use drugs sometimes in dangerous ways, but often
people control their drug use to maximize pleasure and minimize harm.
Even though people derive pleasure from drug use, we rarely talk about the
pleasures associated with certain drug use, only the pain it causes.*

Allied with our view that substance use is a symptom of the disease
of addiction is the idea that drug use is synonymous with pain. Drug use
is about pain and suffering, pathology and compulsion. Scholars have
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recently begun to examine the absence of the discourse of pleasure in our
dominant perspectives on substance use; in fact, the International Jour-
nal of Drug Policy recently devoted an entire issue to pleasure and drugs.
Pleasure as a motive for substance use is silenced as the substance use be-
comes a problem for the state, which is called on to govern this substance
use. Problematic drug use is that which is without reason and compulsive;
it is characterized by pain not pleasure. Within this framework, drug use is
considered either a form of “beastliness,” which requires force to stop, or a
form of compulsion, which requires treatment. With drug courts, both of
these are applied to stop drug users; it is inconceivable that their drug use
brings them pleasure. This drug use is always linked to trauma and damage,
at the level of the individual, family, and society. Pleasure as a warrantable
motive for drug use is acceptable when this use is linked to social privi-
lege; it is erased as the drug users under discussion become “problems.”
Their drug use is constructed as undesirable; it is linked to social ills such
as crime, called a disease best treated with coercion. It is untenable, as
our dominant ideology now holds, to imagine that drugs can cause both
pleasure and pain for the same person. And it is even harder to accept that
the pain associated with drug use is caused, or at least exacerbated by, the
state response that demands we “do something” about this drug use.

Our faith in sobriety as the cure for the disease of addiction has caused
much harm, far more than drug use has caused. People are ostracized and
jailed based on this faith. In the United States, people with drug-related fel-
ony convictions lose their housing, jobs, social services, and access to their
children.® They are made into social pariahs in a process that has continued
since the emergence of the medical model of addiction over two hundred
years ago. And yet two hundred years have shown us that people will con-
tinue to use drugs despite these negative consequences. The reasons they
continue to do so are less important than the fact that it happens.

Sound drug policy must take into account that people derive pleasure
from drugs. We rarely hear about this pleasure because we rarely hear
from habitual substance users when it comes time to discuss, debate, and
develop drug policy. Physicians, judges, lawyers, psychologists, and soci-
ologists, to name a few, tell us what it means to be a habitual substance
user; they tell us what addicts need. As I showed in chapter s, drug courts
proponents construct addicts as irresponsible children. They are liars who
cannot be trusted because they are focused only on their next “fix.” By la-
beling people addicts, we cement their flawed character. They are, first and
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foremost, addicts. “Addict” becomes their dominant identity, their “master
status”;” every aspect of their lives is considered a consequence of their ad-
diction, and every aspect must be changed if their addiction is to be cured.
How habitual substance users view themselves and their substance use is
considered irrelevant. They are liars and can’t be trusted. If they talk about
the pleasures of drug use, it is their “addiction” talking, their addicted self.
Our inability to stop drug use shows us that there is much we don’t un-
derstand about the benefits of drug use. If it were all harm and pain, why
would people continue using drugs?

Treatment Is the Only Path to Abstinence

Allied with our belief in the value of sobriety is our understanding that ab-
stinence from drugs can be achieved only through treatment. The idea that
formal treatment is the only way to stop habitual substance use is so wide-
spread that we rarely consider evidence to the contrary. The few scholars
who have studied the phenomena of “natural recovery” have found that
habitual substance users who don’t go to treatment fare as well as, and in
some cases better than, their drug-using counterparts who attend treat-
ment.’ The sociologists Robert Granfield and William Cloud have coined
the term “recovery capital” to describe the aspects of habitual substance
users’ lives that they rely on to help them stop, or control, their drug use
on their own.® One of the first steps for this process is the substance user’s
rejection of the dominant paradigm of addiction, namely that it’s a disease
that encompasses one’s entire life, the cure for which is drug treatment.
Because these substance users reject this definition of addiction, they un-
derstand themselves as having control over their substance use in ways
foreclosed by the disease model; their substance use is one part, not the
whole, of their lives. They don’t necessarily identify as “addicts™—an iden-
tity that the dominant paradigm of addiction has made all encompassing.
They don’t believe they’re sick with a chronic, incurable disease. This belief
that addiction is incurable might create the reality it attempts to explain.
The persistent faith in treatment is widespread. For years, it has been
the mantra of drug policy reformers, myself included. Our hope was that
it could shift emphasis away from law enforcement’s role in the problem
of drugs and help reorient us toward humane approaches that understood
addiction as a disease best addressed with treatment, not force. We wanted
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drug users who want treatment to be able to access it without having to be
arrested first. At the 2009 International Drug Policy Reform Conference,
many participants began to question their oft-repeated mantra “treatment
not incarceration” as we heard about the Obama administration’s plans for
expanding drug courts and coerced treatment. The assumption has been
that treatment, even when coerced, is better than incarceration. The hope
of drug policy reformers was, in part, that drug courts were a step toward
removing control of drug users from the criminal justice system altogether,
a step toward dismantling the War on Drugs. What many did not anticipate
was the way this powerful institution would adopt a treatment paradigm
to justify expanded, not reduced, criminal justice oversight of drug users.
Drug court advocates, as I showed in chapter 3, are interested in reforming
the criminal justice system, not in minimizing its involvement in the lives
of drug users. Drug courts are predicated on the criminalization of drugs.
Without this criminalization, they have no way to recruit clients. President
Obama touts the benefits of rehabilitation while submitting a drug control
budget similar to that of his predecessor; his drug czar publicly distances
himself from the language of the War on Drugs while making impercep-
tible changes to its actual implementation. Treatment and punishment are
not distinct strategies for dealing with drug users, but are now comple-
ments in an expanding system of social control where defendants are com-
pelled to plead guilty to a crime, to admit criminality, to access treatment
for a disease in a contradictory process supported by the War on Drugs
framework.

Coerced Treatment |s Better

Drug court advocates argue not only that treatment is better than incar-
ceration but that coerced treatment is better than voluntary treatment for
certain addicts. They build on the widespread faith in treatment and argue
that if voluntary treatment is good, then coerced treatment can only en-
hance its effectiveness. Drug court advocates are not arguing for the de-
criminalization of drugs and do not see drug courts as a way to dismantle
the criminal justice system’s control of drug users. Rather, they are arguing
the opposite. It is because of the criminalization of drugs that addicts can
get the treatment they need. They need to stay in treatment long enough
for it to be effective, which they will do if coerced. And they need “swift
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and certain consequences” to repeated drug use while in treatment.
Criminal justice reformers have adopted the belief that addiction is a dis-
ease best addressed through treatment, through a combination of carrots
and sticks, and have added to this idea by arguing for the importance of
coercion.

Any true reform is going to have to start with these assumptions and
provide alternative conceptions of habitual substance use and substance
users, sobriety and treatment, and the state’s role in “curing” the drug prob-
lem. This reform must start with the acknowledgement that the problem
for many drug users is their criminal justice involvement in the first place.
Rather than viewing arrest as an “opportunity” to get someone into drug
treatment, we must minimize the role the criminal justice system plays in
drug users’ lives. The first, and obvious, step is the legalization of drugs, a
move supported by a wide range of advocacy organizations, criminal jus-
tice associations, and scholars. The increasing criminalization of drugs has
done nothing to stop drug use and there is evidence that it does far more
harm than good. Drug courts are not a step in the direction of legaliza-
tion. They do nothing to decrease criminal justice oversight of drug users.
Instead, they retain the criminal justice system’s control of drug users and
reinforce the ideology that medicine, backed by force, is the solution to
addiction.

And yet legalization alone won’t address the problems associated with
a punitive mind-set toward drug users. Some defendants in drug court are
there for drug-related offenses, and drug possession is not necessarily one
of the offenses for which they’ve been charged. Drug policy, then, must at-
tend to the vulnerability that surrounds some drug users’ lives that stems,
in part, from the fragile and eroding social service system that exists in the
United States. This vulnerability might be exacerbated by drug use but it
also might be mitigated by drug use. A humane approach to habitual sub-
stance use could address the vulnerability without punishing it or pretend-
ing it is the result of individual, not systemic, factors.

When drug court advocates claim that the increase in drug use and ad-
diction has led to the mass incarceration of drug users, they ignore the
nature of the criminal justice system. All illicit drug users are not equally
policed, arrested, charged, convicted, and imprisoned. We know that geo-
graphic and racial disparities play an important role in the implementa-
tion of the War on Drugs; African Americans and Latinos are more likely
than their white drug-using counterparts to be policed, arrested, and
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imprisoned for drug possession or distribution.”” Addiction has little to do
with these disparities; racial bias in the criminal justice system does. Gen-
erations of families interact with the criminal justice system not because
they are society’s illegal drug users and addicts, but because they are moni-
tored and policed the most. But the justification for drug courts and other
therapeutic sanctions removes bias from the explanations for mass incar-
ceration. According to this logic, addiction renders people vulnerable to
criminal justice involvement, not racism. By misdiagnosing the problem,
they prescribe the wrong medicine.

While many organizations argue for the legalization of drugs, they are
simultaneously trying to offer an alternative paradigm. Many reformers are
touting a “public health” approach, tied to the medicalized one, as the solu-
tion to the drug problem. A public health perspective, they argue, acknowl-
edges that addicts need treatment and helps to reduce the harms associ-
ated with drug use. Part of the public health approach then, which frames
addiction not as an individual illness but a societal problem, involves the
creation of the “epidemic” or crisis of addiction as a call to action. It is a
matter of public health if it is viewed as a threat at the level of the popula-
tion. The National Institute on Drug Abuse has adopted this public health
argument, explaining that “addiction affects everyone. ... Directly or indi-
rectly every community is affected by drug abuse and addiction, as is every
family member”" To emphasize this point, they link addiction to cancer,
heart disease, HIV/AIDS, violence, stress, and child abuse. They claim that
addiction costs the United States $484 billion per year. The National Insti-
tute of Medicine has repeated this public health mantra. The new head of
the Substance Abuse and Mental Health Services Administration argues
that addiction is not just an individual illness but affects “entire popula-
tions.” The move is to emphasize that addiction is a crisis for which an
expanded treatment system is the best solution. But, as NIDA reminds us,
the public health approach is not antithetical to a criminalized one: “Treat-
ment in a criminal justice setting can succeed in preventing an offender’s
return to criminal behavior, particularly when treatment continues as the
person transitions back into the community™

The public health model still embodies many of the assumptions that
underpin drug courts. Addiction, as a disease, greatly affects society; it is a
public health problem whose solution is expanded treatment. If this treat-
ment must be forced, this is still justified within a public health model be-
cause the societal costs of addiction justify this coercion. The public health
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model contains potential to move us away from the criminal justice model.
But it could be used to justify the criminal justice system on the assump-
tion that people need treatment, even and especially those who deny they
have a problem in the first place. Public health rationales, often justified
in terms of “risky” behaviors, contain within them the belief that people
can and should control themselves to adhere to norms. Disease is some-
thing that can be avoided, in part, through self-control and “reasonable”
behavior. Health, then, becomes not merely the absence of disease but
rather a state to be pursued; the healthful person is moral, controlled, and
self-governing.'* Public health rationales contain within them the logic of
personal responsibility that can lend themselves to a punitive orientation
if, for example, addicts don't actively pursue treatment, and by extension,
sobriety.*

If treatment is available and works, addicts are obliged to seek it out. It
is their duty, and if they don't seek it out on their own, then the state has
an obligation to, literally, force health on them. Public health logics con-
stitute their own form of social power, where personal responsibility and
state control are fused in the name of moral regulation.” The perspective
that addiction is a public health problem doesn’t inherently remove it from
criminal justice oversight, especially if it is fused with precisely the prin-
ciples of personal responsibility and control that form the basis for drug
and other “problem-solving” courts.

The public health approach is fueling the medical marijuana movement,
which has had some success toward the decriminalization of this particular
drug. To date, fourteen states have legalized medical marijuana as a treat-
ment for arthritis, cancer, and glaucoma, and as a powerful pain medica-
tion. In many other states, possession is considered a misdemeanor and
punishable by only a fine. For the first time in its history, the American
Medical Association has acknowledged that marijuana has medicinal use;
itis also supported by the American College of Physicians and other prom-
inent medical organizations. Advocates of medical marijuana have made
considerable efforts to reframe this drug as an effective medicine. The
medical establishment, then, is in control of its justification and dispensa-
tion. This approach is a form of decriminalization, allowing people who
need the drug for medically legitimate reasons to access it. This loosening
of the laws around marijuana could be seen as a first step toward liberal-
izing our approach to drugs more generally in the United States, heralding
a new approach. Proposition 19, the Regulate, Control, and Tax Cannabis
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Act recently on the ballot in California, was an attempt to move away from
the medical marijuana framework by proposing the legalization of small
quantities of marijuana and the regulation of its distribution. While the
proposition was defeated in November 2, 2010, 47% of the voters were in
favor of marijuana’s legalization, suggesting that there is strong support for
transforming the laws around cannabis use and distribution.

The application of these loosening marijuana laws suggests, however,
that this liberalization is only partial and potentially fraught with the
same racial bias that characterizes the criminal justice system as a whole.
Harry Levine and Deborah Small recently documented the dramatic in-
crease in marijuana-related arrests in New York City despite the decrimi-
nalization of marijuana possession.” They found that in 2007, the NYPD
arrested almost 40,000 people, up from 3,200 in 1987, for the crime of hav-
ing marijuana open to public view. Of those arrested, the majority were
African American and Latino men. Levine and Small argue that these ar-
rests, in the face of a general decline in the criminalization of marijuana,
serve as an institutionalized form of surveillance for poor young men of
color, allowing the police to collect their fingerprints and enter them into
the city’s criminal justice database. These arrests are also easy for police
who target poorer neighborhoods to make; once arrested, people are
compelled to plead guilty, leading to criminal justice sanctions for mari-
juana possession.

The movement toward medical marijuana also has the potential to per-
petuate the distinctions we make between good and bad drug use and us-
ers. Good drug use is that which has been deemed medically necessary;
bad drug use is that which is done despite the harms associated with it.
Good drug users get their medicine from doctors while bad ones obtain
it illegally. When I ask my students their views on drug policy, they al-
most uniformly support marijuana’s legalization; they rarely support the
legalization of other “hard” drugs, however, arguing that their effects make
them too dangerous. Marijuana users, whom they are or know, should not
be punished for their drug use, but heroin or crack users, whom they claim
not to know, should be. Medical marijuana’s expansion does not necessar-
ily represent the paradigmatic shift that could move us away from needing
to designate certain drug users as bad, and from then acting with force on
these bad drug users. Medical marijuana is predicated on a medical justi-
fication for its value. Drug courts use a medical logic, addiction as disease,
to justify their value.



144 Conclusion

The public health and medical models, while attempts to move away
from the criminalized perspective on drug use, still retain the emphasis on
drug use as a problem that needs to be fixed through treatment. The perspec-
tive that holds the most hope for moving away from these assumptions,
which have been so readily adopted by the criminal justice system at the
same time that they’re being used as a justification for its dismantling, is
the harm reduction perspective. Harm reduction is based on the idea that
drug use is and will remain a part of society, regardless of whether we agree
with it morally, philosophically, medically, or legally. Harm reduction, as
its name implies, accepts that people use drugs and attempts to minimize
the harms associated with these drugs, including the harms caused by
the criminal justice system. One of harm reduction’s central tenets is that
drug users should be treated in a nonjudgmental and noncoercive way;
they should not be forced into any form of treatment, and the goal of any
services provided to drug users should be to help them reduce the harms
that can be associated with their drug use, without requiring abstinence
from drugs to receive these services or punishing them if they continue to
use drugs. Also, rather than assuming drug users negatively influence one
another, harm reduction accepts that they can also teach one another to
minimize the harms that can be associated with drug use.

Through a nonjudgmental acceptance of drug use, harm reduction pro-
vides a very different framework for understanding habitual substance use.
Because sobriety is not its main goal, treatment is not heralded as the only
solution to drug use and coercion is explicitly avoided. Examples of this
approach include drug consumption rooms, several of which exist in Swit-
zerland, Germany, Norway, Denmark, and the Netherlands, where people
can use illegal drugs without fear of arrest.”* Safe injecting facilities, in Aus-
tralia and Vancouver, provide clean needles and a medically supervised site
for injection drug users.” The goal of these projects is to reduce health-
related harms, such as overdose and the negative consequences of using
dirty needles, but also to reduce the negative consequences of public drug
consumption, including arrest. In Vancouver, the safe injecting site, still in
its “pilot project” phase, has become a resource for police, some of whom
refer people to the site.** Clearly, these spaces are predicated on a very dif-
ferent approach to drug use, seeing the harm associated with drugs in a
very different light than the harm presented by drug court and criminal
justice proponents, who view arrest as the “opportunity” to treat an addict,
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as the chance to change them into the sober productive citizens the crimi-
nal justice system wants them to be.”

Harm reduction as a philosophy has grown out of a practice focused on
addressing the specific needs of drug users in the face of structural barriers,
including their criminalization. Heroin injecting rooms and the provision
of clean needles are practices that accept drug use and facilitate its safe con-
sumption—safe understood not just in relation to concepts of health but
in terms of the harms associated with policing and arrest. Harm reduction
is predicated on the idea that drug users know what’s best for themselves;
sound practice and policy must take into account their perspectives if it is
to effectively address their needs. As Alan Clear, the executive director of
the Harm Reduction Coalition recently explained to me, “Harm reduction
is both a philosophy and a specific approach. It is, first, a way of involving
people who use drugs in the dialogue.” It draws on the “collective wisdom
of people who use drugs,” and in doing so counters the dominant under-
standing of drug users echoed by drug court advocates, configured as “ad-
dicts,” as irrational and thus delegitimized as possible experts on drug use.
The New York Users Union, formed in 2005, echoes the idea that drug
users need to be part of the drug policy conversation and seeks to affect
drug policy, in part by drawing on its members’ identification as current or
former drug users.” These and other groups, based on the harm reduction
perspective, seek to affect policy by both lessening the deleterious effects
of criminalization while also advocating for the legalization of drugs.

A harm reduction perspective also transforms traditional ways of think-
ing about treatment. Treatment isn’t the only path to abstinence from
drugs, and abstinence does not need to be the ultimate goal of drug treat-
ment. Howard Josepher, a longtime drug treatment expert, argues that
we should move away from the language of “clean and sober” to that of
“health and well-being” when talking about drug users.” Further, he ar-
gues, “the whole world of addiction is a very black-and-white, clean-and-
dirty world. . . . A more inclusive definition of recovery means that we start
to take the world of addiction out of black and white and define a gray area,
where most of life exists.”* The goal then of non-abstinence-focused drug
treatment programs is to help people, who have arrived there voluntarily,
to define what success would mean in terms of achievable outcomes, often
defined as managed drug use, instead of outcomes, such as abstinence, that
are difficult for many and impossible for some to achieve.
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As we rethink drug policy, we must ultimately dismantle our preoc-
cupation with drugs and sobriety, cleanliness and dirt, and the false di-
chotomies we maintain and reify between the natural drug-free versus the
contaminated drug-using body.* The label “drug user” ushers in a host of
disciplinary practices over the bodies of people designated as such. Harm
reduction, with its questioning of these practices, has the potential to re-
frame our point of reference. Ultimately, though, these practices must be
accompanied by a cultural shift away from an ideology that valorizes so-
briety as the ultimate measure of one’s worth and the ultimate sign that
one’s willpower has been effectively exercised for the sake of one’s self and
others, and that moves away from calling people who use drugs “drug us-
ers,” as if this is the whole of their identity. Perhaps we should not ask what
should be done about the “drug problem,” but rather what should be done
about our obsession with drugs as a problem, and the problems this has
caused for those coerced into sobriety “for their own good.”

Force Is Not the Best Medicine

The recent critiques of drug courts eerily resemble those that led to the de-
mise of Progressive Era courts. Drug courts are procedurally inconsistent;
not everyone is able to access them, either because they are not available
in all jurisdictions or because eligibility criteria differ across jurisdictions.*
People convicted of violent crimes are excluded from most drug courts,
and many don’t accept people with a diagnosed mental illness. One ef-
fect of these inconsistent eligibility criteria is a process called “skimming,”
where drug courts are avoiding people labeled “high-risk,” leading to dif-
ferential treatment within the system. It was this same differential treat-
ment, and the individual discretion it entailed, that dismantled Progressive
Era reforms.

Second, and related to this skimming effect, is the charge that drug
courts are racially biased. While African Americans have been dispropor-
tionately affected by the War on Drugs, they are often screened out of eli-
gibility for drug courts because of prior convictions, which they are more
likely to have because of racial bias.”” Poor defendants often have a hard
time completing drug treatment, lacking the resources necessary to ful-
fill the drug court program’s requirements while dealing with the effects
of poverty. These defendants, then, often end up spending more time in
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prison than if they had bypassed drug court: they spend time in the drug
court and treatment and then in prison, having failed at the treatment and
having a certain prison sentence awaiting them because they had to plead
guilty to access the drug court in the first place.

A third, and related, critique lobbied against drug courts is that they are
“conviction mills,” requiring people to plead guilty to access them, often
with little time to consider the consequences of this decision.* This trun-
cation of the “discovery process,” when the defendant’s attorney reviews
the case and the options for his or her client, means that defense counsel
often is not able to give the defendant any advice before they enter this
guilty plea. In many instances, drug court participants are not represented
by a defense attorney in any substantive way. In some jurisdictions, if de-
fendants choose to enter into this discovery period, they are automatically
excluded from drug court. This means, for example, that if they want to
fight the basis for their arrest and begin to do so, drug courts are no longer
an option for them. Once they’ve entered this guilty plea, they will have a
prison sentence for a felony drug conviction if they fail at drug court, and
yet this plea is the only way to get into most drug courts. Critiques against
Progressive Era courts were very similar; the merger of this helping and
punishing function meant that the adversarial quality of the court, where
defendants could be protected, was eroded, often to the defendants’ detri-
ment. This was the price they paid for “help””

And the fourth critique emerging about drug courts, perhaps the most
devastating to their claims to be an “alternative” to incarceration, is that
they “widen the net” of those under criminal justice supervision, increas-
ing the number of people monitored by the punishment system.* Drug
courts often process “discretionary crimes” that police might not have
enforced had drug court not been an option. Prosecutors might pursue a
case because they have drug court as an option where they would have dis-
missed it without this alternative. Progressive Era courts were critiqued for
this same effect; they widened the scope of offenses deemed punishable,
developed specialized courts for treating them, and institutionalized adults
and children who would not have been under criminal justice supervision
had there not been a place to put them and way to categorize them within
this punitive system.

Rather than constituting a new moment in punishment, drug courts
hark back to the time, most evident in the Progressive Era, when personal
transformation via coercion was considered the enlightened way to deal
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with the problems of crime and punishment. As in the Progressive Era,
drug court advocates are, for the most part, convinced that the system that
punishes can also heal. They believe that the medical and punitive logics
are not contradictory, and when combined, can be especially effective at
“transforming lives” and “saving souls.” Further, they believe that by relying
on what the “science” tells us about addiction, they are ensuring that their
efforts are immune to the perversions that have plagued past attempts at
reform.

The historian David Rothman has written that Progressive Era
reformers:

were convinced their innovation could satisfy all goals, that the same per-
son and the same institution could at once guard and help, protect and
rehabilitate, maintain custody and deliver treatment. They perceived no
conflict between these goals, no clash of interest between the deviant and
wider society, between the warden and his convicts, between the hospital
superintendent and his patients, between the keeper and the kept. . . . This
belief was among the most fundamental in the reformers’ canon, and in
retrospect perhaps the most dubious. The study of the past does not give
license to predict the future, but it is more than a little tempting to argue
that such goals can never be satisfied together, that they are too diametri-
cally opposed, at least in this society, to be joined.*

Coerced therapeutic sanctions, as they have reemerged and expanded
to increasing aspects of human life, offer an opportunity to consider the
multifaceted and complex way that punishment, surveillance, and control
are enacted through a variety of seemingly contradictory mechanisms.
Medicalization, often touted as a humane approach to deviance, actually
strengthens the criminal justice system’s hold over social problems. The
criminal justice system contributes to this medicalization process, creating
theories about addiction, coercion, and recovery that are, in fact, specific
to the criminal justice system’s preoccupation with certain types of behav-
ior change for specific individuals.

Considering drug courts as something different and apart from the
prison ironically allowed me to understand them as complementary,
rather than opposed, to prison’s concentrated, enclosed system. The his-
torical studies of punishment make clear that unless and until we de-
couple the general logic of punishment and specific criminal justice
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strategies—however benign-seeming or well-motivated or scientifically
informed they may be—from social phenomena such as drug use, we will
endlessly repeat the cycle of conscience and convenience that has been, to
date, punishment’s hallmark. Given the strong and dominant faith in the
disease model of addiction, the effectiveness of treatment, the importance
of sobriety, and the value of coercion, it seems likely that drug courts will
withstand these critiques. But it is equally likely that they will do nothing
to stop the expansion of the criminal justice system or the punitive way we
understand drug users, despite our faith in the medical model and thera-
peutic paradigms. And they will do little to stop illicit drug use. Force is
the best medicine because we are ideologically committed to the idea that
punishment and treatment work, despite historical and contemporary evi-
dence to the contrary.
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Appendix

GROUNDED IN THE sociology of knowledge,' I have sought to answer
the following questions: (1) How are the seemingly contradictory ap-
proaches to drug use—therapeutic and punitive—merged in the concept
of drug courts? (2) What knowledge do drug court advocates draw on to
reconstruct the problem of addiction and articulate a role for the courts
in solving social problems? (3) What theories about addiction, treatment,
and the problem-solving role of the criminal justice system do drug court
advocates construct to justify and expand their institution’s scope?

To accomplish this broader approach to studying drug courts, I de-
signed a project that allowed me to look at the knowledge construction
around the drug court field. My central research strategies have consisted
of: (1) the analysis of documents generated by the advocacy organizations,
governmental agencies, and research centers concerned with drug courts
and their expansion; and (2) interviews with key members of these orga-
nizations. I have also attended one annual drug court conference and two
American Society of Criminology conferences, where I attended entire
panels devoted to presenting the results of drug court evaluation research.
I conducted content analysis of these various data sources to see how the
problem of addiction was constructed, and how a clear role for the courts
and coercion was articulated in these constructions.

Document Analysis

Much of my analysis has centered on documents published by the two
main drug court advocacy organizations: the National Association of
Drug Court Professionals (NADCP) and its offshoot, the National Drug
Court Institute (NDCI). NADCP formed in 1994 to “represent drug court
professionals on Capitol Hill,” and created NDCI, in 1997, through funds
from the White House’s Office of National Drug Control Policy, to focus
on drug court research and technical assistance and training. Combined,
these two organizations publish several types of documents, including a
quarterly professional newsletter, practitioner fact sheets, the National
Drug Court Institute Review journal, a monograph series covering a variety
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of drug court issues, and an annual overview of drug court research. At
the request of the federal government, both organizations are involved
in drafting the Model Drug Offender Accountability and Treatment Act,
which would require states to incorporate drug court practices throughout
the criminal justice system and all drug offenders to undergo a screening
for addiction.” All documents published by NADCP and NDCI are avail-
able through their respective websites. Several governmental organiza-
tions concerned with criminal justice issues write about and promote drug
courts, often drawing their information from NADCP or NDCI publica-
tions, many of which they have funded. Combined, I analyzed these docu-
ments for how they construct the problem of substance use and the role of
courts in solving this problem.

The second major organization that has put considerable effort into
promoting drug courts is the Center for Court Innovation. Located in
New York City, the staff of this organization helped to start one of the first
drug courts, the Brooklyn Treatment Court, and has spent considerable
time writing about the “problem-solving court revolution” generally. The
documents published by this organization include books, journal articles,
and “think pieces,” many commissioned by NADCP. Because this organi-
zation is actively involved in promoting drug courts, they make their docu-
ments readily available through their websites, and I have accessed these
documents when possible.

Drug courts have moved from a small practice to a national one—all
part of what advocates call their “institutionalization.” For this reason, in
recent years they have published many documents outlining drug court
institutionalization, where they articulate (and sometimes debate) what
institutionalization should look like. As Peter Berger and Thomas Luck-
mann write, “Theoretically sophisticated legitimations appear at particular
moments of an institutional history.” Accordingly, many of the documents
I analyzed represented concerted efforts by advocates to describe and ad-
vance the drug court field, at a particular time when discussions of their
expansion and incorporation into “mainstream criminal justice practice”
have figured prominently. This has been a particularly good time to study
drug courts, as they expand their activities and as drug court advocates en-
gage in reflections on this expansion. NADCP and the Center for Court
Innovation have commissioned several works on the future of drug courts
and their institutionalization, a theme echoed in several of the presenta-
tions at their annual conference, which I attended in 2004. This shift from
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“noble experiment” to “an enduring part of the criminal justice system’s re-
sponse to the problems of drug addiction and crime” is the source of much
reflection by drug court advocates that has served as a crucial source of
data for this book.*

A central tool advocates use to argue for drug court expansion is re-
search on the efficacy of coerced treatment. Andrew Abbott argues that
research can play a key role in staking professional territory by legitimat-
ing activities and providing a “central foundation for jurisdiction,” without
which institutions are vulnerable to attack.’ Importantly, as Robert Alford
argues, the “abstract and seemingly neutral tone” of institutional reports
masks their underlying ideological purpose.® The evaluation research rep-
resents a clear attempt to operationalize many of the drug court’s goals—
“behavior change™ and “creat[ing] productive citizens”—into measurable
elements such as recidivism rates. The conclusions of these evaluations,
however, often extend beyond the measures used in the study, to make
broader arguments about drug courts and coerced treatment. While these
evaluations have been used frequently to argue for the expansion of drug
courts and the benefits of treatment over prison, they are increasingly be-
ing used by advocates to argue for the benefits of coercion over voluntary
participation in treatment.’ These studies are also being used to argue for
the importance of an enhanced judicial role in addressing substance use
and against drug policy reforms that seek to minimize the criminal justice
system’s control over illicit drug users.” I analyzed the most prominent of
these drug court evaluation studies to examine how conclusions about the
effects of drug courts are derived, and to investigate the ideological per-
spectives on drug use and addiction underlying the neutral language of
empirical research. Because there are an enormous number of drug court
evaluations published regularly, I focused my analysis on the research con-
ducted and published by the major national research organizations.

Interviews

The second research strategy I employed was interviews with key drug court
advocates. For this phase of the research I used a “purposeful sampling” pro-
cedure, a “strategy in which particular settings, persons or events are selected
deliberately in order to provide important information that can’t be gotten as
well from other choices.”™ I was not interested in a random sample of people
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involved in the drug court field, but rather those who have played an impor-
tant role in advancing drug courts at the national level.

I identified “key” advocates in two main ways: first, I looked at the
organizations devoted to drug court expansion and identified people in
those organizations who have been actively involved in writing about and
promoting drug courts. For the second approach, I employed a “snowball
sampling” technique, whereby I asked each person I interviewed to rec-
ommend other people to interview whom they identified as important
figures in the drug court field.” As H. Russell Bernard points out, this sam-
pling technique is especially effective “when you are dealing with a rela-
tively small population of people who are likely to be in contact with one
another This is an apt description of the drug court field, where there
are many people working on the local level on drug courts but a relatively
small number of people involved, at the national level, in articulating the
knowledge used to bolster drug courts.

Opverall, I conducted twelve interviews with people I identified as key
figures in the knowledge construction of drug courts. Described in the
methods literature as “elite interviewing,” I purposely chose “well-in-
formed people ... on the basis of their expertise in areas relevant to the re-
search.”* This type of interviewing has distinct advantages with a research
project such as mine, focused on the knowledge construction of an institu-
tional field. The disadvantage, however, is that the elites are often reluctant
to speak beyond the “party line” when being interviewed, especially when
they know that their name is going to be attached to the interview data.

While I was distinctly interested in the “party line,” I was also hoping to
hear advocates say things that they might not be willing or eager to in of-
ficial advocacy reports, papers, books, and articles. For this reason, I chose
to offer the interviewees anonymity. The advantage to promising anonym-
ity is that it allowed me to hear critiques (occasionally quite strong ones)
of drug courts and coerced treatment that simply would not be permissible
in drug court advocacy documents. During several interviews, which I au-
diotaped, interviewees would start to say something, ask me again if their
names were going to be used, and when I said no would proceed to tell me
something they did not feel comfortable saying “on the record.” For this
reason, I firmly believe the choice to offer anonymity was a wise one, be-
cause it allowed me to gain important insights into some of the pragmatic
and, sometimes, philosophical issues advocates were grappling with, and
their ambiguity about certain aspects of coerced drug treatment. When I
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do attach an advocate’s name to something stated or written about drug
courts, this is when I am quoting from a document that is publicly avail-
able and to which the advocate’s name is associated as author.

There is, however, a major disadvantage to offering advocates anonym-
ity. This mainly has to do with a “flattening effect™ that this approach
produces. Throughout this book, I refer to my interviewees as “drug court
advocates” or “proponents,” yet the reader will not be able to know more
about any particular person and, importantly, her or his position in the
drug court field. And given the relative dearth of organizations promoting
drug courts nationally, I must be careful with identifying comments that
can clue the reader into what kind of organization the person interviewing
works for and her or his relationship to the day-to-day operations of any
particular drug court. The way I have attempted to deal with this problem
is by interviewing people who are active in the drug court field. Thus all
the people I interviewed have written or spoken extensively about drug
courts. What I have gained is a perspective not available in the normal ven-
ues in which these people talk about drug courts, but what is lost is the
specificity of who exactly is speaking. This does pose a barrier when one is
writing about knowledge at the institutional level, but I remain convinced
that anonymity allowed me to see some ambiguities and ambivalence I
would not have had access to otherwise.

I designed a semi-structured interview format but left the line of ques-
tioning fairly open. The purpose of the interviews was to understand the
interviewee’s involvement with drug courts, the problem they believed
that drug courts were responding to, their understanding of addiction and
how they learned about it and drug treatment, their experience garnering
support for drug courts both inside and outside the criminal justice sys-
tem, their perspectives on other possible policy approaches to dealing with
the “problem of drugs,” and lastly, their perspectives on the “institutional-
ization” of the drug court field and what “success” would look like. Inevita-
bly, we would talk about other things, often drug court practice and where
one “draws the line” in terms of the judge’s incursion into a defendant’s life.

Data Analysis

To analyze the data, I have used a “grounded theory” approach, where my
theoretical perspectives on drug courts have been developed “in constant
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interaction with the data from the study.™ To clarify, because it is my ex-
perience that grounded theory can be a misunderstood approach, this
does not mean I began the formal stage of this research without theoreti-
cal perspectives on coerced drug treatment. As I developed, initiated, and
completed this project (and I consider writing my findings as part of this
ongoing work), I continually move back and forth from the empirical and
theoretical tracks of analysis. Robert Alford has explained that “the way
out of either empiricism or theoreticism is to see the two tracks of analysis
as dialectically interrelated throughout the process of inquiry.”” However,
as Alford further explains, “the theoretical and empirical aspects of a prob-
lem are thus always in tension with each other. Abstract concepts never
perfectly fit the complexity of reality.””* I move between documenting the
written and spoken words of the drug court advocates, but I use them not
as windows onto the “truth” of drug courts but, rather, as perspectives that
can help in understanding the historical, social, and theoretical signifi-
cance of the reemergence of rehabilitative sanctions.

Ultimately, I have “combine[d] an empirical focus on the language and
gesture of human interactions with a theoretical concern with their sym-
bolic meaning.™ By focusing on the “ideologies, discourses, and cultural
frameworks” of the drug court advocates, I have analyzed their words in an
attempt to understand the “symbolic meaning” and “cultural significance”
of the reemergence of rehabilitative sanctions. To do so, I also consider
part of my “data” the historical work on punishment and the medicaliza-
tion of social problems. I have used this historical work analytically and
theoretically—analytically, to help understand the reemergence of thera-
peutic sanctions; theoretically, to help me construct broader arguments
about where drug courts fit in with the large-scale history of punishment.
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King, “Disparity by Geography.”
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As quoted in Daly, “Psychiatric News.”

NIDA, “Info and Facts,” http://www.nida.nih.gov/Infofacts/treatmeth.html.
Lupton, Imperative of Health.

Ibid.; Petersen and Lupton, New Public Health. Lupton and Peterson,
scholars of “the new public health,” argue that the personal responsibility
for illness that attends public health discourses is accompanied by an em-
phasis on the lifestyle choices people make that are seen to bring about
their illnesses. As increasing aspects of human life are defined in terms

of health and illness, the responsibility of individuals to prevent these
conditions, and their social costs, is increasing as well. The “enterprising
and entrepreneurial self” takes positive action to pursue health, in part
because of the negative moral judgment that accompanies illness and the
social praise that encourages the outward pursuit of health (Petersen and
Lupton, New Public Health, 69). Addiction, as an illness that requires the
addict’s willpower to cure, sits between public health and medicine, if
cure is defined as abstinence. The addict’s choices are directly implicated
in the disease’s progression and cure. The new public health emphasizes
the diffuse personal responsibility for health disseminated by, largely, the
health promotion discourse. Yet social institutions help to enact the sur-
veillance necessary to monitor health and to provide the impetus, often
voluntary but not always, to ensure people actively pursue their health in
the face of disease and illness.

Petersen and Lupton, New Public Health.

Levine and Small, “Marijuana Arrest Crusade.”

Dolan et al., “Drug Consumption Facilities in Europe and the Establishment
of Supervised Injection Centres in Australia.”

UHR]I, “Findings from the Evaluation of Vancouver’s Pilot Medically Super-
vised Safer Injection Facility.”

Ibid.

Critiques of harm reduction have emerged that focus on it as an ancil-

lary mode of governance in neoliberal regimes. O’Malley and Valverde in
“Pleasure, Freedom, and Drugs” note the absence of pleasure in harm re-
duction discourse, which assumes a “neutrality” when discussing drug use
but that really serves to underscore it as a harmful activity whose negative
consequences should be managed by the individual, seen as “at risk,” because
of their drug use, without harm reduction interventions. Moore in “Govern-
ing Street-Based Injection Drugs Users” argues that harm reduction tends to
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focus on the individual factors that produce risk among habitual substance

users, and in doing so ignores the “macro factors” of “risk environments.”
Fischer and his coauthors in “Drug Use, Risk, and Urban Order” focus

on supervised injection sites as a form of “post-welfare governmentality,”

where “disorderly” drug users are moved from the center of urban spaces to

a “ghettoized” periphery as a way of “purifying public spaces” for the rational

and reasonable inhabitants of gentrification. Harm reduction here is a form

of “risk management” meant to promote order through the social control

and surveillance of injection drug users and their marginalization into spe-

cific spaces, where they can inject drugs outside the public eye. Here, drug

users are not viewed as part of the public but rather a sort of threat to it.
These critiques of harm reduction discourse and practice do the im-

portant work of showing how difficult it is to talk about drug use in a non-

pathologizing framework, even when the goal of harm reduction programs is

often to reframe the discussion of substance use away from one dominated

by law enforcement paradigms.

Moynihan, “For Drugs Users, Coalition Serves as Voice in Albany”

Szalavitz, “Addiction Files.”
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Derrida, “Rhetoric of Drugs.”

King and Pasquarella, “Drug Courts”; Orr et al., “America’s-Problem Solving
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O’Hear, “Rethinking Drug Courts.”
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O’Hear, “Rethinking Drug Courts”; Orr et al.,, “America’s Problem-Solving
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Rothman, Conscience and Convenience, 10.
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Berger and Luckmann, Social Construction of Reality.
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