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6 
VARIOUS APPROACHES TO 

‘GREENING’ CONSUMER SALES 
LAW1

Fryderyk Zoll, Katarzyna Południak‑Gierz,  
Wojciech Bańczyk and Maciej Bujalski

6.1  Introduction

In recent years, we are finally seeing European Union legislation adopting a new approach. Envi‑
ronmental care, and in particular green transition, is becoming one of the more standard aims of 
a whole range of measures, especially in areas of public law.2 In addition, the impact of ESG3 on 
matters of corporate governance and capital markets is growing.4 The same is true about the envi‑
ronmental aspects of sustainable development.5

Consumer law is seen as an important weapon in the fight for greener European markets.6 The 
environmental costs of consumer markets can (at least potentially) be mitigated by an appropri‑
ately balanced sales law, especially concerning rules on the seller’s liability. Sustainable con‑
sumption and circular economy are mentioned in Recitals 32 and 48 of Directive (EU) 2019/771 
of the European Parliament and of the Council of 20 May 2019 on certain aspects concerning 
contracts for the sale of goods.7 Nevertheless, the current provisions of the directive fail to suf‑
ficiently correspond to this objective.8 As a result, just shortly after the directive was adopted and 
already before its provisions became applicable a discussion on possible amendments to Directive 
2019/771 began.9

The aim of this chapter is to present possible regulatory approaches to increasing the ecologi‑
cal efficiency of the revised consumer sales law. For this purpose, two proposals are compared, 
namely the Academic Draft Amendment of Directive 2019/77110 and the European Law Insti‑
tute’s Response to the European Commission’s Public Consultation on Sustainable Consumption 
of Goods – Promoting Repair and Reuse.11 Even though both of these initiatives are built upon the 
same foundation and have the same objective, the proposed outcome differs substantially, as the 
regulatory area within which the intervention is claimed to be needed varies, as does the intensity 
of the discussed amendments.

The conducted analysis focuses on the main differences between the presented proposals. Those 
appear in the context of the level of harmonisation, the way in which the right to repair is viewed, 
the role of price reduction, the requirements of conformity – especially the durability of goods, the 
period of the seller’s liability, and the possibility of introducing a direct producer’s liability. The 
analysis also looks at the different ways in which the proposals find a balance between promot‑
ing sustainability, protecting consumers, and achieving a proper risk distribution within a sales 
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contract, as far as the above matters are concerned.12 On the other hand, some similarities between 
the approaches may be observed. Consequently, the results of this analysis should facilitate find‑
ing regulatory solutions that are relatively uncontroversial and may help to focus further academic 
and political debate on solving issues, where adjusting legal instruments to meet the challenges of 
ecological transition is more problematic.

Finally, as the European Commission’s position on the matter has been published shortly before 
submitting the final version of this article,13 the approach taken by the EU will also be briefly com‑
mented. As expected, the aim of this initiative is ‘to increase the repair and reuse of viable defec‑
tive goods purchased by consumers within and beyond the legal guarantee’.14

To prevent differentiation of national rules on repair, full harmonisation of some of its aspects 
(especially those being outside of the seller’s liability regime provided for by Directive 2019/771) 
is proposed. Environmental aims are hoped to be achieved through synergy between several 
initiatives – the proposed Directive on common rules promoting the repair of goods, the proposed 
Ecodesign for Sustainable Products Regulation,15 the expected revision of Directive 2019/771,16 
and the Directive on empowering consumers for the green transition17 that should, in principle, 
cover the entire lifecycle of a product and have a cumulative effect on the consumer market. Con‑
trary to what has been proposed by the Academic Proposal and the majority of recommendations 
formed in the ELI Response, the main focus of the strategy is to promote the repair of defective 
items, and not to increase the ecological efficiency of consumer sales law.18

6.2  Level of Harmonisation

Directive 2019/771 is aimed at full harmonisation (Article 4) in order to maintain the same level 
of consumer protection across the European Union and to minimise the transactional costs for 
sellers who want to benefit from the free movement of goods, persons, services and capital on the 
single market.19 However, choosing full harmonisation may increase the environmental costs of 
regulatory solutions.

That will be the case if we consider that maximum harmonisation may impede national leg‑
islators from introducing norms that exceed the standard set by Directive 2019/771, concerning 
both consumer protection and seller’s guarantees. However, some Member States may still be 
inclined to opt for an eco‑friendlier transposition of Directive 2019/771, following the principle 
of common but differentiated responsibilities.20 On the one hand, as ecology is a transnational 
issue and the degradation of the environment is an irreversible process, initiatives aimed at grant‑
ing sustainability should not be suppressed in order to achieve full harmonisation. On the other 
hand, the maximum harmonisation method may, in some contexts, be better positioned to greening 
consumer sales law than the minimum harmonisation. The hierarchy of remedies can serve as an 
example here. If repair (assuming that it is the most eco‑friendly remedy) is prioritised over other 
remedies in a minimum harmonisation directive, then national legislators could nevertheless place 
all remedies for non‑conformity at the same level. In that manner, they would grant consumers 
better protection than the directive itself at the expense of the environment, which would not be 
the case if maximum harmonisation was introduced.21

This problem has been highlighted in both commented approaches. The Academic Proposal 
strongly recommends a mixed harmonisation approach. It states that, while consumer protection 
should remain a subject of maximum harmonisation, the directive: ‘shall not prevent the Mem‑
ber States from maintaining or introducing deviating provisions of national law that increase the 
environmental added value without lowering the protection provided for the consumer in this 
Directive’.22
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In the meantime, the ELI’s Response simply indicates that there are two possibilities (namely, 
maintaining full harmonisation or returning to the minimum harmonisation approach in order to 
allow Member States to increase the ecological effectiveness of consumer sales law) without opt‑
ing definitively for either of them.23 As mentioned, this problem should be regarded from a wider 
perspective. The duality of the level of harmonisation may be an effective measure to promote 
sustainable legislation. The provisions guaranteeing the same level of consumer protection should 
remain fully harmonised. In contrast, in the context of provisions that may strongly influence 
the sustainable development and circular economy, the minimum harmonisation method should 
be applied to allow Member States to find measures that are best suited from an environmental 
perspective, while taking into consideration such things as the regional particularities and vari‑
ety of possibilities to contribute to better environmental protection. This kind of competitiveness 
between Member States is hoped to achieve a higher level of environmental protection in general.

Although both proposals recognise that it is too early for the maximum harmonisation regard‑
ing issues that have a direct impact on the environmental costs of consumer sales law, the EU, once 
again, opts for maximum harmonisation when addressing the right to repair. The reasons behind 
this choice are of economic nature: legal fragmentation dissuades consumers from using repair 
services, and full harmonisation is hoped to encourage cross border movement of goods (including 
spare parts) and the development of repair services, as it reduces transaction costs for business.24

6.3  Right to Repair as a Central Point of the New Approaches

The European Commission has been focusing on one of the remedies that has been present in the 
European consumers’ sales law since Directive 1999/44,25 namely the right to repair. This is no 
longer viewed solely as a remedy for non‑conformity within the framework of Directive 2019/771, 
but has become a general, standalone right.26 The idea is quite simple: the environmental costs are 
lower when the same good is circulating on the market, as opposed to when a new one is produced, 
with the first good delivered usually going to waste.27 In addition, in principle, the environmental 
costs of repairing an already existing good are low compared to the costs of producing a new one. 
This is why the right to repair is regarded as an eco‑friendly solution if viewed as a self‑standing 
right28 or if compared with other remedies available in case of non‑conformity of the good during 
the period of the seller’s liability under Directive 2019/771.29

The question now is how to promote this remedy.30 The most intuitive and already broadly dis‑
cussed solution is to design the hierarchy of the remedies of Directive 2019/771 accordingly. That 
is why the Academic Proposal indicates that right to repair should become the primary and main 
remedy, which would then no longer be at the same level as the right to a replacement.31 In addi‑
tion, the ELI’s Response focuses on the right to repair by arguing that its introduction as a primary 
remedy ‘would increase the longevity of a product and in most cases lead to less consumption 
of new products, thereby – in the longer term – to less production, and this could help in saving 
resources’.32

It is worth mentioning that the ELI’s Response also poses an important condition: the primary 
nature of the right to repair should respect the principle of proportionality, which means that, from 
the seller’s side, the costs (both environmental and economic) related to the repair cannot prevail 
over those associated with a replacement.33

For sure, the enforcement of the right to repair would become the main measure of greening the 
consumer sales law. However, it is not as simple as that. One must be aware of all consequences of 
such an approach, which in certain circumstances may be even more damaging from a sustainabil‑
ity point of view. This is the case when the repair of a good is more harmful for the environment 



Fryderyk Zoll et al.

106

than its replacement (e.g., because of the transportation or utilisation of replaced parts).34 In addi‑
tion, if the replacement is a new generation model of a good, replacing a defective good might be 
more ecologically efficient than repairing it.

Another important aspect is that if the Sales of Goods Directive is not amended, that is to 
incentivise consumers to choose repair over replacement. Even though consumers tend to express 
a mostly positive attitude towards the protection of the environment,35 in order not to discour‑
age them from choosing an eco‑friendly remedy, the legislative measures must meet consum‑
ers’ expectations related to protecting their interests. In particular, the period needed to perform 
repairs, according to Article 14(1)(b) of Directive 2019/771, should be reasonable. One issue is 
that no fixed time frame can be introduced in this regard. This is because, depending on the nature 
of the good, the severity of its defect and other circumstances of the case, the time reasonably 
needed to perform repair may vary, making it challenging to shape the legal framework in a way 
that performing the right to repair does not adversely affect the consumer. One suggestion is to 
introduce the consumer’s right to obtain ‘a loaner’ (a substitute for the good that is being repaired) 
if the repair is likely to last for longer than, e.g., two weeks.36 Here, however, the need to promote 
competitiveness in the market cannot be forgotten. Granting the consumer a right to a loaner 
would oblige the sellers to have a substantial amount of spare items at their disposal, to fulfil the 
consumer’s demands. This, on the one hand, increases consumption (including the production of 
loaners), and on the other may place small enterprises in a weaker position.37 That is why some 
further options ought to be considered.

Alternatively, the same result may be achieved through claims for damages that already exist 
in national legal systems. In practice, it may be more convenient for a buyer to demand compen‑
sation for rental costs incurred. From an ecological point of view, it represents an advantage, as 
this measure does not require the sellers to maintain a given amount of replacement goods. For 
example, in French38 and German39 case law it is assumed that requesting payment of the rental 
costs, even if no rental has been contracted, is admissible.40 In these cases, there is a fixed rate for 
damages, such as rental costs. By this, incentives for obtaining more expensive (or more ecologi‑
cally inefficient) rentals are minimised.

Another issue under discussion is the admissibility of self‑repair under the sellers’ liability 
regime. Prima facie, a repair performed by consumers themselves may seem more efficient from 
an ecological point of view. First and foremost, a good can then be repaired in the consumers’ 
vicinity, which will limit environmental costs related to transportation.41 However, it has been 
noted that the legislator does not have the measures to guarantee that self‑repair will comply with 
environmental standards.42 As a matter of fact, a ‘homemade repair’ may generate more detrimen‑
tal effects on the environment than a well‑designed process on the seller’s or producer’s side. That 
is why the amendments of Directive 2019/771 should promote a repair performed directly by the 
liable entity. Thus, the seller may often pass the goods demanding repair directly to the producer, 
but also often direct producers’ liability against consumers is considered (see part 7).

The growing importance of repair increases the number of goods that are repaired or rebuilt on 
the market, which forces legislators to regulate their status. Firstly, as the current text of Directive 
2019/771 allows its application to second‑hand goods to be excluded, it is necessary to determine 
whether a good, once repaired, becomes a second‑hand good. In principle, the response should 
be negative. This is why both commented papers propose to introduce provisions on ‘refurbished 
goods’.43 The notion will cover goods whose key elements were rebuilt or repaired44 by the seller 
or producer and reintroduced on the market.45 Refurbishing is an important aspect of an ecologi‑
cally effective circular economy. Still, for this strategy to be effective, consumers cannot be afraid 
of buying refurbished products. The solution could be to grant them the same position as if they 
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bought a new product.46 In addition, consumers that buy refurbished goods often view them as new 
ones.47 A desirable spill‑over effect would be that, if the new and refurbished goods start to be seen 
as equal from the perspective of seller’s liability, then sellers should be allowed to offer the buyer 
a refurbished good as a replacement for a new good.48

For the time being, one of the most significant obstacles when it comes to promoting repair 
is that some goods cannot be repaired in the event of their non‑conformity, e.g., because of their 
design or the technology used for their production. A solution for this matter is introducing a crite‑
rion of repairability as a requirement for conformity.49 The ELI’s Proposal postulates that incoming 
legislation should motivate businesses to produce repairable goods as much as possible.50 The Pro‑
posal of Ecodesign for Sustainable Products Regulation,51 where inter alias requirements regard‑
ing product design and availability of spare parts are set, may play a significant part in this process. 
However, neither the Academic Proposal nor the ELI’s Proposal tackle the interplay between the 
right to repair (either as a standalone right or as one of the rights of the consumer under the seller’s 
liability for non‑conformity regime) and intellectual property rights. This matter deserves atten‑
tion, especially if the right to self‑repair or the right to repair outside the seller’s liability regime 
was introduced as envisaged by the Proposal on the Directive on repair. The scope and intensity 
of protection of intellectual property rights may need to be rethought, as extensive protection of IP 
rights may limit the availability of repair services and increase its costs due to the need of obtain‑
ing adequate licences by repairers (being either sellers or third parties).52

The above recommendations only marginally influenced the Proposal for a Directive on com‑
mon rules promoting the repair of goods. The sole explicit change when it comes to the right to 
repair under the seller’s liability regime was that consumer choice between repair and replacement 
was limited to situations where replacement is cheaper than repair (Rec. 28, Article 12 of Proposal 
of Directive on common rules promoting the repair of goods). Adding the derogation from Article 
13(2) Directive 2019/771 is supposed to prioritise the remedy of repair without increasing strain 
on small and medium enterprises with limited resources to maintain repair services infrastructure. 
However, this approach does not necessarily translate into lower environmental costs, because 
the EU fails to specify whether environmental costs should also be taken into consideration when 
comparing costs of repair and replacement. Also, the EU overlooks the fact that sometimes it is 
more ecologically efficient to withdraw a certain product (group of products) from the market than 
to allow its further use – that is especially the case if the functioning of the good poses a threat or 
is disproportionately burdensome from the environmental perspective.

6.4  Price Reduction

The remedy of price reduction, despite being present in Directive 2019/771, is not a subject of the 
European Commission initiative and is not considered in the ELI’s Response.53 Nevertheless, it is 
significant when considering the ecological effectiveness of the European consumer sales law. The 
Academic Proposal pays greater attention to this remedy and its position in the hierarchy, which 
should result from the amendments of the Sales of Goods Directive.

Price reduction may play a significant role when enforcing the sustainability of private law. 
Firstly, it is a remedy that presents the greatest neutrality from an ecological point of view.54 It dif‑
fers from all the other remedies under Directive 2019/771 as it does not lead to any direct environ‑
mental costs being generated: packing or transporting the good is not required, the defective good 
is not disposed of and no replacement needs to be produced. Instead, money is transferred (most 
often through the digitised banking system). From this perspective, its preponderance over termi‑
nation seems to be obvious, and if the analysis ended here, it could be concluded that promoting 
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price reduction over other remedies is a highly effective manner of greening the consumer sales 
law. However, this general assumption as to the ecological friendliness of price reduction may be 
misleading.

The Academic Proposal suggests offering a price reduction of up to 5% of price as one of the 
primary remedies (the other being the right to repair). However, its application should be limited. 
The consumer may choose between the mentioned remedies on the condition that the continued 
use of the non‑complying good does not present a risk of environmental damage.55 By contrast, 
reducing the price by more than 5% may in many cases lead to similar effects as termination, 
raising the likelihood of the buyer purchasing alternative goods. Consequently, a price reduction 
exceeding 5% is placed among second‑tier remedies together with termination.

However, even though price reduction as a remedy itself achieves ecological neutrality, its 
consequences for the environment may sometimes be detrimental.56 This is the case where the lack 
of conformity of goods is related to their influence on the environment. The price reduction may 
indirectly trigger unnecessary environmental costs: the goods that should be repaired or removed 
from the market because of increased environmental costs of their use remain on the market. The 
facts of the ‘Dieselgate’ case57 may serve to illustrate this issue. In such circumstances, a price 
reduction could be regarded as a remedy that is – paradoxically – the worst one from the perspec‑
tive of the environment.58 This is reflected in the Academic Proposal, which proposes amending 
Article 15 of Directive 2019/771 in a way that excludes price reduction if the continued use of 
good is harmful for the environment.59

If a consumer decides to exercise price reduction, it does not necessarily mean that they will 
then not repair the good to meet expectations. Sometimes, repair is impossible (e.g., if the defect is 
purely aesthetical). However, in many cases the item will still be repaired, e.g., by the self‑repair 
mentioned earlier. In cases where repair is quite simple,60 it should be regarded as a desirable 
solution as far as self‑repair generates relatively low environmental costs. In this manner, the con‑
sumer can bring the good to conformity without incurring any associated costs (from an economic 
perspective, the costs of repair are borne by the seller, as the repair is paid for from the money 
returned to the consumer following the price reduction).61

6.5  Ecological Lack of Conformity

The Academic Proposal represents a holistic approach to making European consumer law greener 
through amending Directive 2019/771. It aims at promoting sustainability and circular economy 
in different manners and not only by reforming the hierarchy and shape of the remedies for non‑
conformity.62 The need to redefine a lack of conformity is raised so that it corresponds with the 
new environmentally friendly approach. It can be argued that the existing framework of consumer 
sales law already accommodates non‑economic interests, such as expectations about the environ‑
mental features of a good, both directly, by setting durability requirement, and indirectly – by the 
reference to existing Union and national law, technical standards or, in the absence of such techni‑
cal standards, applicable sector‑specific industry codes of conduct,63 and to consumer legitimate 
expectations. Consumers’ expectations as to eco‑related features of the good may be based on 
circumstances of that particular contract but can also be shaped by the market or legal standards.64 
Nevertheless, under the Academic Proposal a more explicit reference to environmental standards 
is recommended. It is argued that given that a lack of conformity triggers the seller’s liability, 
the conformity requirements need to be precise, and that is why some further specifications of 
eco‑related requirements must be provided. Those issues are not yet the subject of the European 
Commission’s initiative or the ELI’s Response.65
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Conformity requirements under Directive 2019/771 include both subjective and objective 
requirements. This division should be maintained after the directive is amended, but the eco‑related 
requirements of conformity should not appear in the context of just one of those categories. Con‑
sumers’ expectations as to eco‑related features of the good may be based on circumstances of 
that particular contract, but can also be shaped by the market or legal standards.66 Sometimes 
eco‑related features might be expected as a result of a statement made by the seller to a buyer, 
though sometimes such a quality is generally expected by the public from certain goods, espe‑
cially considering the raising of environmental awareness among consumers.67 Such an asser‑
tion was accepted by the Academic Proposal, which introduces the environmental criteria in both 
categories.68

As already said, the European sales law act may contribute to achieving sustainability in con‑
sumer commerce by promoting a more circular economy. The main role in this transformation 
should be played by the goods themselves (i.e., by their producers). The goods must represent 
the quality that will be least detrimental to the environment. A certain durability of the good was 
already required under Directive 1999/44 (it was considered one of the goods’ characteristics, even 
though not explicitly so).69 Directive 2019/771 expressly recognised the durability requirement in 
its Article 2(13), making it one of the objective requirements of conformity in Article 7.1.d. The 
lifespan of a good is, therefore, a significant aspect that needs to be addressed in order to contribute 
to increasing the sustainability of the consumer market, especially given the necessity to combat 
planned obsolescence practices.70 At the same time, however, it needs to be underlined that there 
are instances where increasing the durability of goods may be detrimental to the environment, in 
particular, if the next ‘generation’ of such goods is more ecological, and the environmental cost of 
disposal is not significant.71

Furthermore, other qualities may also influence environmental costs produced by consumer goods 
throughout their lifecycle. Those include reusability, recyclability or the already mentioned reparabil‑
ity.72 These should also be taken into consideration. According to the Academic Proposal, it is also nec‑
essary to introduce notions into the Sales of Goods Directive that will describe these other eco‑related 
qualities and will thereby shape the scope of the seller’s liability for any lack of conformity. The 
Academic Proposal suggests incorporating into the directive the terms of ‘adaptability’, ‘reparability’, 
‘reusability’, ‘recyclability’ and the general term of ‘environmental added value’.73 Under the Aca‑
demic Proposal, if the good does not have these qualities, either subjective or objective requirements 
are not met and thus it shall be viewed as not in conformity with the contract.74

One of the key concepts under the Academic Proposal is environmental added value, understood 
as a reduction in the strain on the environment, and/or to preserve the environment in compliance 
with sustainable development, including but not limited to the removal, prevention, reduction and 
mitigation of pollutants released into the environment, the restoration of damage to the environ‑
ment or the use of natural resources in a more efficient and sustainable manner. According to the 
authors, achieving environmental added value should be considered as a goal of public interests, 
regardless of consumer knowledge or expectations.75 Hence the seller’s exoneration resulting from 
Article 7(2) of Directive 2019/771 would not apply in cases where the lack of conformity appears 
because the good does not correspond with statements regarding its environmental added value. 
What is more, the parties to a contract would be prohibited from deviating from the intended envi‑
ronmental added value.76

Another crucial aspect that concerns the ecological lack of conformity of a good is whether 
it meets the technical standards for environmental protection.77 This problem, appearing also in 
the context of other, ecology unrelated standards, has been widely discussed under German law 
since the ‘Dieselgate’ case, where it was admitted that the failure to achieve those standards can 
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be regarded as non‑conformity, as a consumer can reasonably expect that these standards will be 
met.78 This approach seems accurate. On the one hand, it guarantees a proper level of consumer 
protection, while on the other, the risk of liability motivates producers to offer goods that conform 
to the established standards.79 This approach also appears in the Academic Proposal for amending 
the Sales of Goods Directive.80

6.6  Periods of Liability and Burden of Proof

Another key aspect that is inextricably bound with promoting durability and a long lifespan of 
goods is the length of the consumer protection period. The link between these two has been noted 
in both the Academic Proposal and the ELI’s Response. Possible amendments to the Sales of Goods 
Directive aimed, among other things, at combating the phenomenon of planned obsolescence.81 A 
longer period of the sellers’ liability should discourage businesses from artificially limiting a prod‑
uct’s lifetime. The Academic Proposal points out that the protection of consumers resulting from 
Directive 2019/771 is currently insufficient and underlines the need to tie the period of seller’s 
liability with a previously announced or even impliedly assured durability of the good subject to 
a contract.82 As a result, the duration of the seller’s liability will differ depending on the type of 
the product. A similar approach is presented in the ELI’s Response, with an even further‑reaching 
solution being proposed. Namely, it is argued that the EU legislator should directly provide for 
different periods of the seller’s liability for various categories of goods.83 The proposal indicates 
the Ecodesign Directive84 as a place where such divisions could be made.85

Furthermore, the right to repair could play an important part in greening European consumer 
sales law, provided it becomes a primary remedy under Directive 2019/771. However, for this meas‑
ure to be as effective as intended, exercising repair should not have a – direct or indirect – negative 
impact on the consumer’s situation. If it does, individuals would be discouraged from exercising 
their rights through this remedy. One of the main issues that reduces the attractiveness of repair is 
the risk that the repair will fail or that the good brought into conformity will remain functional only 
for a short while. That is why both commented approaches underline that the period of the legal 
guarantee (seller’s liability) should be renewed after a repair has been performed.86

Last but not least, it must be noted that measures allowing consumers to actually exercise their 
rights are required. One of these is a presumption that the non‑conformity already existed at the 
time of delivery in the event that the defect manifested shortly after the contract was concluded 
(e.g., under the minimum harmonisation Directive 1999/44, six months; under the maximum har‑
monisation Directive 2019/771, one year, which may be extended to two years), resulting in a 
reversed burden of proof.87 However, the importance of that mechanism is also related to sustain‑
ability. It should be pointed out that the period of the reversed burden of proof and the difficulties 
for the business resulting from it will motivate producers to ensure the conformity of a good for 
that period, which may be described as the actual durability of a product.88 For those reasons, both 
the Academic Proposal and the ELI’s Response find it crucial to link the extension of the periods 
of sellers’ liability with the appropriate extension of the period in which a consumer will benefit 
from the reversed burden of proof,89 regardless of the fact that the function of the burden of proof 
is broader than just ensuring durability.90

6.7  Direct Producer’s Liability

As long as the right to repair remains the central point of the European Commission’s approach 
to making consumer sales law greener, the following question arises: should the seller be the only 
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one held liable for repairing the good? Both the Academic Proposal and the ELI’s Response opt 
to introduce the direct liability of producers,91 but only in the form of a duty to repair.92 Under 
the Academic Proposal, the seller’s and the producer’s liability are at the same level – the con‑
sumer may freely choose between seeking a repair from the seller or from the producer, as long 
as the good fails to meet objective conformity criteria (Article 17a of the Academic Proposal). 
In addition, if the seller refuses or cannot repair the good, the consumer still has a claim against 
the producer.93 The ELI’s Response goes even further, stating that: ‘[the] primary addressee of an 
obligation to repair products should be the manufacturer’.94

The idea is well founded. It is evident that the producer is better prepared from the technologi‑
cal point of view to perform repair and has the easiest and direct access to spare parts. In addition, 
the producer’s direct liability will frequently limit the duration of repair,95 as in practice the sellers 
often send a defective good to the producer to get it repaired anyway (probably exercising the right 
of redress under Article 18 of the Sales of Goods Directive). Furthermore, such a solution may 
indirectly increase the environmental effectiveness (lower transportation costs, etc.) of the right 
to repair.

The risks to competitiveness in the market, touching mostly the SMEs, resulting from the pri‑
macy of right to repair were already mentioned. The producer’s direct liability may balance out 
these consequences.96 If consumers were able to claim repairs directly from the producer, the 
burden of maintaining infrastructure and spare parts would be limited on the sellers’ side. Another 
possibility to protect competition is to oblige producers to produce spare parts and provide them 
to other market participants.97

Furthermore, the introduction of producer’s liability in the Sales of Goods Directive may 
have other positive effects, not directly connected with the environmental costs of exercising 
remedies for non‑conformity in consumer transactions. Since Directive 1999/44, European 
consumer sales law has been trying to shift the costs and burdens resulting from non‑conformity 
onto the producer (the least cost avoider).98 The same aim might be achieved if the producer’s 
direct liability is introduced. This solution might be even more efficient, as, for example, in 
Poland, specific provisions transposing the right to redress resulting from Directive 1999/44 
were not used in practice.99 The suggested solution may also minimise the number of litigations 
between sellers and producers.

Finally, one may ask if the Sales of Goods Directive would be the right place to introduce such a 
provision since this is a directive constituting the core of European sales law, traditionally founded 
on a civil contract of sale that binds only its parties. It could be argued that the introduction of 
producer’s direct liability will disturb this balance. However, this argument is not very convinc‑
ing, as contract law under, e.g., Directive 1999/44 already knew instruments with similar effects to 
the proposed amendments (e.g., action directe).100 Furthermore, introducing the producer’s direct 
liability in the Sales of Goods Directive can be seen as an imminent consequence of prioritis‑
ing the right to repair. It would result in a unified regime for this consumer‑friendly remedy, so that 
the consumers would not have to face too many legal complexities and could truly benefit from the 
remedies provided. On the other hand, in cases where the producer is an entity from outside the 
European Union, the ELI’s Response suggests that rules similar to those in the Product Liability 
Directive,101 e.g., importer’s liability, should be introduced.102

In any event, the proposal for a Directive on common rules promoting the repair of goods which 
imposes on the producers the duty to repair the good may be seen as proof that the need to involve 
the producers in the fight for a greener consumer market is also recognised at the EU level. How‑
ever, the role that this group of market actors may play within the liability for a non‑conformity 
regime still remains neglected.



Fryderyk Zoll et al.

112

6.8  Conclusions

The proposal for a Directive on common rules promoting the repair of goods does not necessar‑
ily green consumer sales law, as the EU remains reluctant to comprehensively revise103 Directive 
2019/771 so that it actually corresponds to the principles of sustainability and circular economy. 
Certainly, it does not yet consider the possibility of introducing new green consumer law.104 
Instead, it only promotes repair services and gives rise to producers’ repair obligations beyond 
and outside the scope of Directive 2019/771. Even though granting the consumer the possibility to 
repair the good is, in principle, positive from the environmental perspective, it is just a small step 
towards increasing the ecological efficiency of the consumer market.

Big changes in European consumer law, aimed at greening consumer market, are yet to come. 
From the perspective of the private law framework, these would not only mean redrafting numer‑
ous provisions but also forcing a revolution within private law goals. Private law would no longer 
be just an instrument of balancing and executing the private interests of formally equal parties. 
Quite the opposite, public interests, such as environmental protection, would also be taken into 
consideration. This would then influence functions of this branch of law as well as affect the posi‑
tion of parties to a contract.105 Thus, an axiological overturn may be observed.106

With that in mind, it might be reasonable to think also about revising the Sales of Goods Direc‑
tive accordingly. For instance, as suggested in the Academic Proposal, sustainability and circular 
economy could be expressly mentioned in the black letter text of the directive as a goal of the 
European sales law.107 Such a change would not only be an axiological manifestation but would 
also have direct legal effects. Currently, given that recitals have no binding power,108 sustainabil‑
ity only indirectly affects the interpretation of the provisions of Directive 2019/771.109 From the 
environmental perspective, the seller’s liability regime under Directive 2019/771 does not differ 
too much from previous one, governed by Directive 1999/44. The proposed amendments would 
change the situation and make sustainability an important criterion in applying particular provi‑
sions of the Sales of Goods Directive.

This chapter commented on proposed possible ways of amending the Sales of Goods Directive. 
The Academic Proposal and the ELI’s Response present important similarities that may become 
the core of a forthcoming revision of Directive 2019/771. A pivotal role will be played by the right 
to repair which should become the primary remedy. Furthermore, periods of legal guarantees and 
of the reversed burden of proof should be lengthened. Finally, the producer’s direct liability for the 
objective non‑conformity of a good should be introduced.

On the other hand, there are some differences between the presented approaches. For exam‑
ple, the ELI’s proposal argues that the consumer should be granted a right to obtain a replace‑
ment good for the time of repair (‘a loaner’) and advocates for the direct categorisation of 
goods for the purposes of determining the liability period, while the Academic Proposal touches 
upon the issue of self‑repair. Furthermore, following the Academic Proposal, a more holistic 
approach, that is not limited to the right to repair and its modalities, should be applied. Espe‑
cially, the ecological effectiveness of price reduction should be reviewed. Also, an explicit regu‑
lation on an ecological lack of conformity is crucial for granting sustainability, as it may truly 
motivate businesses to produce goods that conform to established standards and present a less 
detrimental influence on the environment. For sure, these ideas should be examined further by 
the EU, along with reconsidering the level of harmonisation of the Sales of Goods Directive at 
least in respect to certain matters.

To conclude, the variety, number and nature of possible environmentally driven changes are 
bound to trigger further debate within legal scholarship and at the regulatory level. However, it 
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needs to be remembered that the aforementioned possibilities were construed and proposed by 
lawyers, and the future shape of the Sales of Goods Directive should only be determined after 
taking into consideration the needs and risks raised by environmental specialists, producers and 
sellers, as well as consumers themselves. The specific nature of particular goods, examples of their 
lack of conformity as well as the technically feasible ways to address such deficiencies should be 
considered. Once all these aspects are examined and all groups of interests are considered, the 
law is bound to react and provide a system based on deeper granularity, at least when it comes to 
remedies for non‑conformity and the expected durability of goods. Only then can the European 
consumer sales law actually become greener.
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