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COOLING-OFF HOT DEALS

A Plea for Green Sludge in Distance Sales
Contracts

Marta Santos Silva' and Tomas Gabriel Garcia-Micd?

23.1 Introduction

Modern consumption patterns have profound environmental ramifications.> According to the
words of former President of the European Commission, Jean-Claude Juncker, ‘We would need
at least four planets to maintain our present way of life, production, and consumption’.* Should
developing countries start following the rates at which the developed countries are consuming,’ we
will need 8 or 12 planets to store the accumulated waste we will create.

The mainstream narrative of environmentally minded academics and stakeholders refers to the
need of preserving the planet for future generations.

Additionally, many Europeans perceive climate change as a distant and geographically removed
phenomenon; however, recent disasters within Europe — exemplified by the floods in Slovenia® and
the torrential rainfall in Italy’” during the summer of 2023, marking the warmest recorded period in
history® — underscore the fallacy of this perception. The impacts of climate change are increasingly
evident within the continent’s borders. Recognising the connection between these events and the
broader global climate crisis is crucial for fostering a sense of urgency and collective responsibility
to address the environmental challenges that current generations in Europe and the world are facing.’

Despite the scepticism from some political sectors,'” scientific evidence shows the need of act-
ing upon this environmental emergency. Legal academics bear a societal responsibility to address
environmental challenges by critically examining the efficacy and adequacy of legal frameworks
in mitigating such challenges, and in proposing solutions, which may — as is the case of the present
contribution — be informed by the insights of other academic disciplines, such as psychology and
environmental economics.

Building into the work initiated in the U.S.A. by Sunstein and Thaler!' and brought to Europe
particularly through the coordinated efforts of Alemanno and Sibony,'? we argue that the right of
withdrawal from distance contracts, that has been portrayed as a vital safeguard of consumers
against the information asymmetry'® vis-a-vis sellers, can act as a ‘grey nudge’, or as a subtle
and possibly unintended form of influence' that steers individuals towards abuse of this right and,
thereby, towards environmental degradation caused by, among others, excessive packaging and
transport of goods. By encouraging consumers to acquire goods' with the confidence'® that, if
they no longer wish to keep such products, they may return them within a certain period without
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needing to invoke a motive, the chronic exercise of the right of withdrawal by some consumers
contributes to resource depletion and increased carbon emissions.

One of the scholars who made ‘nudge’ famous, Richard Thaler, identifies ‘sludge’ with ‘nudg-
ing for evil’, one whose removal would ‘make the world a better place."” While the other scholar,
Cass Sunstein, considers ‘helpful to reserve the term “sludge” for impositions that have a negative
balance’,'® he admits that sludge can also promote legitimate goals."

We contend Thaler’s understanding and assert that sludge can have positive implications when
used as a deterrent — or ‘counternudge’® — for individuals to engage in actions that may be detri-
mental to themselves or society.

We thus understand ‘sludge’ as a strategy aimed at influencing behaviours by intentionally
introducing obstacles and complexities. This deliberate increase in ‘friction” makes decision pro-
cesses and prosocial activities more cumbersome. By eliminate dealing with the problem of chronic
returns, the model we propose helps mitigating social, economic and environmental adverse con-
sequences associated with the excessive production, consumption and circulation of goods.

Just as nudge, sludge emerges as a non-coercive, choice-preserving instrument of the environ-
mental regulatory toolkit. The suggestion we propose of imposing sludge on chronic returners is
green-by-design and builds into previous works that demonstrate the utility of defaults and how
inertia and the status quo bias shape consumer behaviour.

In this contribution, we posit that it is incumbent upon the State to mandate private companies
selling goods online to green sludge chronic returners. For the purpose of this contribution, these
are customers who purchase items and return their purchases significantly more often than average
customers.?! This imposition by the State on companies serves as a countermeasure to the ‘trac-
tion’ exerted by persuasive marketing strategies and the instrumentalization of a connivent EU
Consumer Law.

In this contribution, our aim is to investigate the extent to which mandated private green sludge
targeting the exercise of the right of withdrawal by chronic returners can be implemented in a way
that is respectful of consumers rights, the economic freedom of businesses but also the responsibil-
ity we all have for the environment.

For such a purpose, we start by introducing the problem statement, as well as our research ques-
tion. In Chapter 2, we briefly discuss the issue of consumerism and how the EU has been pursuing
the sustainability transition. In Chapter 3, we discuss the concepts of nudge and sludge, and we
refer, on the one hand, to nudges and sludges that steer ecologically benign behaviour (‘green’)
and, on the other hand, to those that contribute to ecological depletion (‘grey’). As a follow-up, in
Chapter 4, we refer to the adverse environmental consequences associated with product returns,
while also examining scholarly suggestions for viable alternatives aimed at mitigating them. Sub-
sequently, in Chapter 5, we introduce our recommendation of mandated green sludge, namely a
pre-contractual cooling-off period. This proposal reflects our understanding that policymaking
should be behaviourally informed in order to better protect the environment. Finally, we offer our
concluding remarks.

Through this contribution, our objective is to enhance the understanding of the right of with-
drawal paradox: on the one hand, this right was designed to address information asymmetry within
B2C relationships; on the other, it has been opportunistically wielded by some of the consumers it
aims at protecting. Indeed, in addition to returners who withdraw from a contract in good faith due
to a lack of information about the good or its functionality, there are those who premeditate return
at the time of purchase and those who use returns to repair the ‘damage’ done by their shopping
impulsive and/or compulsive urges. Excessive returns put the economic viability of businesses at
stake and exacerbate environmental strain.
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We propose a solution designed to act as a discerning filter for the exercise of the right of
withdrawal, making it difficult for consumers to carry on with their chronic exercise of the right of
withdrawal. The overarching aim of such a solution is to ensure a fairer distribution of the unwar-
ranted returns’ costs and to curb the environmental repercussions associated with these.

To our knowledge, at the time of writing,? there are no other papers that explore the importance
of green sludge in distance sales contracts.” Our intent is thus to contribute to both academic
discourse and political deliberations, fostering an informed dialogue on the environmental conse-
quences of the right of withdrawal as prescribed in the Consumer Rights Directive and advocating
a solution which helps ensuring this right will be exercised for the aim of fighting information
asymmetry, as it was originally prescribed for.

23.2 Navigating Consumerism and Its Implications within the Framework
of EU Consumer Law

As Frank Trentmann thoroughly described in his famous opus, we live in an ‘empire of things’.**
Despite the advent of new-age consumption trends (sustainable? and ethical consumption,® ‘green’,”’
‘conscious’,? or ‘minimalist’ consumerism’? or even ‘environmentally significant consumption’’),
the promises by the circular economy?! and the dissemination of post-capitalistic-aligned theories
(degrowth,*? sufficiency,” voluntary simplicity**) our contemporary lifestyle is underscored by a cul-
ture of abundance, perpetuated by a robust industry heavily reliant on advertising.

The firm focus on profit has led to practices of premature obsolescence® and, most recently,
to what has been called ‘dark patterns’.*® These have been defined as ‘a proliferating species of
sludge [...] or market manipulation [...]°, ‘user interfaces whose designers knowingly confuse
users, make it difficult for users to express their actual preferences, or manipulate users into taking
certain actions’.”’

The surge in overconsumption is propelled by industries, but it is also influenced by peers and
social media.*® There is a tendency to identify ownership with identity (‘own in order to become’,
reflecting conspicuous consumption) or happiness. More concerningly, research indicates that up
to 40% of online consumer spending can be attributed to spontaneous or impulsive purchases.*

The culture of affluence raises significant environmental sustainability concerns: it leads to
climate change, biodiversity loss, depletion of resources and an unmanageable amount of waste.*’

The concerns with sustainable development have been first formally addressed in the famous
Brundtland Report by the United Nations’ World Commission on Environment and Development
(WCED) in 1987. This report famously defined sustainability as ‘meeting the needs of the present
without compromising the ability of future generations to meet their own needs’.*!

The European Union incorporates sustainable development into its primary objectives and
Treaties.*? It has recently set the objective to become the first climate-neutral continent by 2050%
by decoupling economic growth from resource use and adding to a competitive, resource-efficient
European Union. The EU Green Deal is integral to the Commission’s strategy to implement the
United Nations 2030 Agenda and its Sustainable Development Goals (SDGs).* Under its umbrella,
the Circular Economy Action Plan 2020% seeks to enhance the EU Green Deal by scaling up the
transition, initiated in 2015, from a linear to a circular economy.*¢

In the past years, the EU has taken several actions and initiatives to follow the principles out-
lined in the Brundtland report, promoting sustainability and integrating sustainable development
into its policies and strategies.

Besides the European Green Deal, another key strategy within the EU was the New Consumer
Agenda. It specifically places emphasis on the rule of consumers in the green and digital transition,
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focusing on areas such as product information, sustainable consumption and digitalization. In this
context, the initiative ‘Empowering Consumers for the Green Transition’¥” imposed an obliga-
tion to provide information on reparability ahead of purchase, and protection against unfair prac-
tices linked to early obsolescence; the ‘Sustainable Products Initiative’*® promoted the adoption of
ecodesign beyond energy appliances, while the ‘Substantiating Green Claims’* initiative focused
on enhancing transparency and consumer trust. Simultaneously, the ‘Right to Repair™’ initiative
aims to facilitate the repair of goods post-purchase.

Even though the European Union has demonstrated a robust commitment to the environment,
the translation of such a commitment into concrete, legally binding measures is a complex and
time-consuming process, particularly due to the need to align diverse stakeholders’ interests.
While long-term legal frameworks play a vital role, diversifying the environmental policy toolset
is crucial to addressing the pressing challenges posed by climate change.

In the forthcoming section, we introduce nudges and sludges as prompt, behavioural-informed
interventions and explore how useful these may be in fostering sustainable purchasing behaviours.

23.3 The Green Potential of Nudges and Sludges

23.3.1 Definition and Classifications of Nudge, and Its Ethical Implications

In 2008, Richard H. Thaler and Cass R. Sunstein defined nudge as ‘any aspect of the choice
architecture that alters people’s behavior in a predictable way without forbidding any options or
significantly changing their economic incentives’.’!

This concept, subject of considerable scholarly debate,” is associated with libertarian paternal-
ism.*® Instead of enforcing specific behaviours through sanctions or legal obligations, the ‘choice
architects’ (or ‘social planners’>*) guide citizens in a direction they deem, themselves, beneficial,
operating on a principle of self-judgement (the paternalistic component of ‘libertarian paternal-
ism’). Citizens retain the freedom to decide whether to adhere to the suggested course of action or
not,> thereby the process is, simultaneously, /ibertarian.>

Ethical concerns surrounding nudges have garnered attention,” particularly in what regards
transparency®® and the manipulation critique. The lack of transparency is often viewed® through
the lens that nudges ‘work best in the dark’,** even though recent empirical evidence suggests
that even when people are aware of nudges, their effect remains.®! The opacity of some nudges
raises concerns about bypassing reflective or deliberative processes, creating a potential risk of
manipulation.

Criticism also extends to the impact of nudges on autonomy and agency. Diverse perspectives
on autonomy exist within academic literature, ranging from J. Stuart Mill’s assertion in ‘On Lib-
erty’® that individuals have the right to demand the freedom to make their own choices, to more
nuanced views like Buss’s, who defines autonomy as acting in accordance with one’s character or
minimal human flourishing.®

There are several classifications of nudge in the scholarship.* While acknowledging these are
useful,® this contribution will specifically concentrate on delineating distinctions between grey
and green nudges, on the one hand, and nudge and sludge, on the other.

23.3.2 Grey and Green Nudge and Sludge

In the context of this discussion, a ‘grey’ nudge refers to any aspect of a decision-making context
(‘choice architecture’)® that encourages choices harmful to the environment.®” Several prevalent
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methods used on social networks for increasing sales may be classified as ‘grey nudges’. These
methods include the ‘buy-now’ buttons on e-commerce platforms, showcasing a company’s ‘likes’
or ratings, highlighting products based on users’ previous posts and preferences® and incorporat-
ing augmented reality.®” These practices foster impulsive™ and sometimes unintended’ buying
behaviour™ that contributes to the accumulation of products and subsequently exerts an adverse
impact on the environment throughout the entire life cycle of the purchased items.

The concept of ‘grey nudge’ stands in opposition to the concept of ‘green nudge’, a term more
prevalent in environmental policy and economics™ than in legal scholarship.” Green nudges
involve alterations in choice architecture aimed at improving people’s behaviour towards the
environment.”” More broadly, green nudging is part of research on Pro-Environmental Behav-
iour (PEB) exploring interventions that aim to reduce the adverse environmental ramifications of
human behaviours.”

In the context of environmental conservation, a notable example of a nudge involves default
settings for electronic devices or appliances that encourage energy efficiency. Governments work
with manufacturers to set default preferences on devices that prioritize energy-saving settings,
thereby nudging consumers towards more environmentally friendly. This approach aligns with
the concept of choice architecture, where the default option helps achieving the intended effect
(energy-saving mode) due to the inertia of habit.”

Presently, there is an increased urgency for administering” green nudges for the sake of pro-
tecting the environment. Although there are challenges in making them readily applicable for
environmental policy design and implementation,” they are progressively conquering a place
within the environmental regulatory toolbox.® Operating alongside regulations, liability rules
and market-based incentives, green nudges purport to tackle the limitations inherent in traditional
environmental regulatory instruments.®!

Despite potential limitations regarding long-lasting effects®> when considered in isolation,
recent studies show that green nudges, especially when complemented by digital tools,** can
emerge as potent policy instruments for shaping future environmental policies.’* Nudges pre-
sent competitive advantages in relation to conventional tools that often involve a costly,* intri-
cate®® and resistance-prone®” approval process. Furthermore, the effectiveness of traditional
instruments — sometimes referred to as ‘shoves’ in opposition to ‘nudges’®® — when used in isola-
tion® tends to be also limited.*

In traditional economics, the prevailing notion is that people’s primary motivation is monetary
gain, suggesting that market-based incentives are the most effective. However, Behavioural Law
and Economics challenged this perspective by showing that, when they make decisions, indi-
viduals deviate from rational behaviour (embodied by the concept of homo economicus®') and use
methods of thought called heuristics.”

Considering that private consumption accounts for more than a quarter of all greenhouse gas
emissions,” using nudges as a complement of legislative measures may increase the likelihood of
greening consumer behaviours.”* A good reflection of the effectiveness of nudges is the establish-
ment of behavioural insights®® units in more than 35 OECD member countries and international
organizations such as the World Bank and the World Health Organization.”

Nudges are particularly effective®” in improving energy efficiency and managing waste, not
only for individuals less attuned to environmental concerns but also for those who are environmen-
tally conscious, effectively bridging the so-called ‘intention-action gap’.*®

Green nudges may be grouped into three types: those appealing to individuals’ self-image
or self-identity, those appealing to social conformism, and those involving the modification of
defaults.” The first type simplifies product information presentation, enhances salience, or taps
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Table 23.1 Fundamental difference between grey nudge, grey sludge, green nudge, and green sludge.

Nudge Sludge
Grey  Steers environmentally detrimental behaviours Increases friction to environmentally friendly
behaviours
Green  Steers environmentally friendly behaviours Increases friction to environmentally detrimental
behaviours

into individuals’ social identity. The second utilizes peer comparison'® fostering social status com-
petition by encouraging the display of green behaviour.!®! The third capitalizes on biases, specifi-
cally the inertia effect and the suggestion effect, through default modifications.!%?

As we explore the importance of behavioural interventions within decision-making, it becomes
imperative to expand our focus beyond nudges. Within the landscape of choice architecture,
another contrasting phenomenon emerges known as ‘sludge’, thus far still notably absent in Euro-
pean legal literature.!%?

Nudge and sludge are alterations in choice architecture aimed at influencing behaviours.
Nudges strive to achieve this by enhancing traction, subtly guiding individuals towards preferred
choices. In contrast, sludge aims at influencing behaviours by intentionally introducing friction,'*
that is to say, obstacles and complexities in the decision process.!%

The ethical assessment of sludge centres on the level of manipulativeness embedded in its
design. For example, if a business implements a somewhat convoluted process for consumers to
redeem a shopping voucher, it might be categorized as a ‘bad’ nudge, as it is practically known
that, in most cases, it will not be utilized.

Of particular relevance to this discussion is the distinction between green and grey sludges.
Grey sludges involve manipulating the choice environment by exploiting cognitive biases to make
behaviour change more challenging!® (e.g., selling new printers at a lower price than new car-
tridges). Conversely, green sludges entail introducing obstacles and delays that make unsustain-
able behaviours more difficult or less likely, such as the proposal we introduce in this contribution.
In both grey and green sludges, the choice architect capitalizes on inertia, but only in the latter is
this executed in a manner that is positive and benevolent for the environment and thus for society
as a whole (Table 23.1).1%7

In this analysis, we posit that a fundamental element of consumer protection in the EU, the right
of withdrawal, aligns with characteristics of a grey nudge. We thus propose a remedy to mitigate
its detrimental impact on the environment — a mandated private green sludge.

23.4 The Grey Right of Withdrawal in Distance Sales of Physical Goods

23.4.1 The Need for Reimagining EU Consumer Law through a Green Lens

The trajectory of EU Consumer Law, initially designed to safeguard and promote the Com-
mon and then Internal Market, was centred on enabling seamless transnational transactions and
ensuring legal certainty for economic agents operating across borders. In the 1980s, consumer
policy and law sought to establish a uniform level of protection for consumers across Member
States.!%®

However, the adequacy of EU Consumer Law in meeting the requisites for sustainable develop-
ment,'” and environmental sustainability in particular,' has recently been questioned.
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Despite the global shift towards circular economic models, EU Consumer Law appears to per-
petuate a mindset that predominantly facilitates consumption. While acknowledging its impor-
tance for both consumers and businesses, there is a growing recognition that the environmental
impact of consumption needs to be addressed. The traditional concept of the Internal Market must
be reshaped. This involves critically reconsidering the objectives and strategies underpinning Con-
sumer Law!!! to ensure it aligns with contemporary challenges, particularly those related to envi-
ronmental sustainability and responsibility. The call is for a more holistic and forward-looking
approach that balances commercial interests and the need of preserving the environment.

European consumers find themselves navigating spaces that have been intentionally designed
to encourage consumer spending''?. Since its inception, the advertising industry has strategically
leveraged behavioural insights in order to achieve this goal.!"> However, this amplified culture of
consumption comes with social costs, namely consumer indebtedness!'* and environmental harm.
Within the framework of EU Consumer Law, several rules and policies do not foster environmen-
tally sustainable behaviours, thus classifying as ‘grey nudges’. To illustrate, in the subsequent
section we will delve into the example of the right of withdrawal.

23.4.2 The Right of Withdrawal and the Unsustainable Impact of Returns

Articles 9-16 of the Consumer Rights Directive (CRD)''® regulate the right of withdrawal, a uni-
lateral, short-term right for a consumer to reconsider and revoke their decision to enter into a con-
tract."® Alongside other key measures such as the EU mandatory disclosure rules and the oversight
of general contract terms,'” the right of withdrawal has been acknowledged by the European leg-
islator'® as a fundamental tenet of consumer protection. It provides to the consumer a ‘cooling-off
period’!" or a ‘period for sober reflection’,'® during which they may reconsider the contract they
have entered into.

The obligation to uphold the right of withdrawal extends to both distance contracts and
door-to-door traders.'?! Member States are precluded from mandating a right of withdrawal for
brick-and-mortar contracts,'?? in accordance with the maximum harmonisation principle estab-
lished in Article 4 of the CRD. However, Article 3(6) gives traders the option to offer consumers
contractual arrangements that surpass the protection specified in this Directive. Consequently,
this right has been voluntarily extended by traders to brick-and-mortar customers, serving as a
voluntary indicator of product or service quality.'”® Evidence shows that product return policies
enhance trust'* and increase transactions,'? especially online.'?® The right of withdrawal consists
of a ‘regret mechanism’'?’ that allows consumers to return most products without needing to pro-
vide a justification for the return (ad nutum).'* The primary consequence of a consumer exercising
the right of withdrawal is the termination of the contractual relationship between the trader and
the consumer, as stipulated in Article 12 of the CRD. Additionally, any related contracts, such as
a consumer credit agreement used to finance a distance or doorstep selling contract (as per Article
15 CRD), are automatically terminated. Upon the consumer’s withdrawal, the trader is obligated
to promptly refund all payments received from the consumer, ensuring completion within 14 days
from the receipt of the termination notice (as per Article 13, paragraph 1, sentence 1 CRD).'*

The right of withdrawal was incorporated into European Consumer Law as an exception to the
overarching contractual principle that once a contract is concluded, it establishes a binding com-
mitment between the parties involved (pacta sunt servanda).'>

This rule aims to protect consumers from potentially exploitative marketing tactics and it
addresses information and bargaining power asymmetries inherent in business-to-consumer (B2C)
relationships.!®! In contrast to commercial premises where consumers can physically perceive a
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product, in distance contracts, the goods or services obtained are regarded in economy theory as
‘experience goods’, as their characteristics are only ascertainable upon inspection and consump-
tion."*? Consequently, when making online purchases, consumers place trust in the product pro-
vider that the online representation accurately reflects the product and that the price demanded for
the product corresponds to their quality and, ultimately, their value.!** The possibility to withdraw
from the distance contract should give consumers an incentive to conclude it, as it lowers the risks
of the transaction and of post-decision regret.'** The right of withdrawal serves thus as a recourse
for consumers when the received product differs from their expectations.!*

The right of withdrawal, as stipulated in the CRD, has a broad scope and its interpretation has
been notably expansive.

First, by allowing consumers to test the product, this right surpasses the entitlements of con-
sumers in brick-and-mortar stores.'*

Second, according to Article 14(2) of the CRD, consumers are only held liable for deprecia-
tion costs that do not result from activities necessary ‘to establish the nature, characteristics, and
functioning of the goods’. It resulted from the CJEU’s ruling in the Messner case'?’ that consumers
bear no responsibility for any depreciation resulting from reasonable use of the product in most
instances. While Article 14(1), paragraph 2 requires customers to return goods at their own costs,
many traders and online platforms voluntarily adopt ‘free returns’ policies for the purpose of com-
peting with their peers.!*® Remarkably, this policy now extends to cases where returned goods are
damaged,'** with prominent platforms offering free returns and reimbursement for damaged items
even up to the 30th day after product receipt.!*

Even though anecdotal evidence shows that actual withdrawal from contracts is rare,'*! from a
business standpoint, the exercise of the right of withdrawal poses significant challenges.

Shipping, processing, and refurbishment are so costly'#? that large retailers such as Amazon
and Walmart allow customers to keep the item, because it often costs more to ship and process
the returned product than the product is worth."* Additionally, companies often grapple with the
difficulty of reselling returned products in the second-hand market, leading to potential product
wastage.

The financial ramifications of free returns, encompassing expenses for processing and execut-
ing withdrawals, repairing or replacing damaged returned goods, as well as legal costs, are distrib-
uted across all consumers. This means that even individuals who do not utilize this right'** either
because they are familiar with the purchased product or they are averse to it namely for sustain-
ability reasons'* bear a share of the associated costs. The right of withdrawal is thus potentially
detrimental to consumers collectively.!#’

By encouraging a rash!*® ‘buy-first, reflect-later” approach to shopping,'* free returns work as
a grey nudge,' because they contribute to the depletion of natural resources and the increase of
carbon emissions.

In light of the aforementioned considerations, there is a need for a balanced approach that
considers consumer convenience on the one hand and the broader environmental impact of con-
sumption patterns, on the other. Against this context, scholars have been questioning whether the
right of withdrawal should be kept in its existing configuration,'*! and exploring avenues for more
sustainable alternatives.

143

23.4.3 Sustainable Alternatives to the Right of Withdrawal

European scholarship has recognized the environmental challenges linked to product returns,
which affect both e-commerce and traditional supply chains. While conventional supply chains
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register greater energy consumption in transportation, primarily from passenger transport, the
e-commerce sector tends to have higher energy consumption in packaging due to additional pro-
tective materials like corrugated board.'®

In response to these environmental impacts, proposals have emerged that resonate with the
concerns of green consumers while also protecting the economic interests of smaller e-commerce
traders.'>® These suggestions encompass:

— reducing the period for exercising the right of withdrawal;

— extending the exceptions to the exercise of the right of withdrawal in Article 16 CRD';

— imposing a fee prior to exercising the right of withdrawal,'* particularly on abusive consumers';
— blacklisting and penalising abusive consumers.'”’

Despite their thoughtful intent, we hold the view that these measures are not sufficiently convincing.
The reduction of the period for exercising the right of withdrawal is problematic for two primary
reasons. Firstly, it may imply that a well-intentioned consumer does not have enough time to thor-
oughly experience the product, potentially leading to their exclusion from warranted protection. Sec-
ondly, studies show that consumers are more inclined to exercise the right of withdrawal when they
are given less time to do so.!*® This tendency could stem from our inclination towards procrastination
and the optimism bias, which leads consumers to believe they will eventually return the product.

It could be valuable to add two additional categories of goods to the existing exceptions to the
right of withdrawal: those that cannot be resold as new'*® and single-use products not prohibited by
the Single-Use Plastics Directive.'®” However, extending the list of exceptions much further might
not be advisable: the current list is already comprehensive and, because it affects the pacta sunt
servanda principle, the right of withdrawal should remain the exception, not the rule.'®!

We are also hesitant to endorse imposing a fee for exercising the right of withdrawal or for
using the product without prejudice to the exercise of the right of withdrawal. Offering the con-
sumer a choice'®? between a contract with and without a right to withdraw would force the con-
sumer to decide whether such a right would be worth the price of a withdrawal (which would
function as an insurance premium against the risk of having to or wishing to return the product'®?).
Such regulations could adversely impact those the right of withdrawal seeks to protect, namely
consumers acting in good faith who may be unable!® or unwilling to pay for such privileges due
to factors like loss aversion bias.!

The effectiveness of blacklisting and penalising abusive consumers hinges on effective control
and enforcement measures. We acknowledge the complexities involved in ensuring such control.
Moreover, the best customers based on Customer Lifetime Value are the customers that buy fre-
quently, return frequently (even if abusively) and buy again, who are also more likely to advocate
for a brand and spreading electronic word-of-mouth (e-WOM).!%¢ This may make traders and
platforms hesitant when deciding to blacklist them.'??

In conclusion, we do not support the elimination or substantial reform of the right of withdrawal
as stipulated in EU consumer legislation.!®® The right of withdrawal consists of a cornerstone of
consumer protection that acts as a safety net for consumers dealing with products they cannot
inspect before purchase,'® thereby bolstering consumer confidence. Maintaining a high level of
consumer protection should remain'” a priority objective of EU policies.!”!

Recognizing that consumer needs evolve, the right of withdrawal serves as a crucial safeguard
against potentially unfair practices, such as deceptive marketing strategies (dark patterns) that
could prompt consumers to make impulsive decisions. This right plays a crucial role in preventing
the execution of inefficient contracts.
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Its implementation not only enhances consumer welfare but also safeguards the consumer’s
right to self-determination.'” On the side of the trader, the existence of the right of withdrawal
incentivizes businesses to uphold elevated standards in product descriptions, customer service, and
overall transparency. This, in turn, fosters a more responsible and ethical business environment.

In our contribution, we propose an alternative approach that leaves the right of withdrawal
intact but avoids that it is abused by those that the right does not aim to protect, namely chronic
returners.

23.5 Greening E-Commerce by Sludging Chronic Returners

23.5.1 The Detrimental Consequences of Chronic Returns
in Distance Contracts

Scholarly discourse is divided on whether the exercise of the right of withdrawal should be bound
by the principle of good faith.'” Those who endorse the view it should may agree to the classifi-
cation that distinguished between legitimate, opportunistic and fraudulent exercise of the right of
withdrawal '™

Legitimate withdrawal arises in response to situations characterized by information asymmetry,
a primary rationale for instituting the right of withdrawal in distance contracts. Various factors,
including the desire for uniqueness, product compatibility, perceived risk and social influence,
contribute to fostering legitimate withdrawal behaviours.!”

While recognizing that consumers deviate from purely rational economic behaviour, cases
where withdrawal results from impulsive consumer actions illustrate opportunistic withdrawals
that aim at mitigating regret and financial losses.!”®

Fraudulent returns occur when consumers return empty boxes, damaged goods or stolen items,
thereby breaching return policies. Multiple factors contribute to these behaviours, among which
are thrill-search, past experiences, knowledge of regulations, social norms, consumer anomia
(social isolation), attitude towards complaining and the perceived impact of fraudulent returns.!”

Internally, immoral consumers!™ are more prone to cheating during product returns.'® In the
context of a liberal return policy with specified timeframes, packaging methods, and refund agree-
ments, consumers may view these as rights, potentially further weakening their moral perspectives.

This contribution is dedicated to mitigating chronic returns, which typically encompasses the
opportunistic exercise of the right of withdrawal. While we understand, and explained above, that
no limits should be set to legitimate withdrawals (which, by their own nature, should happen only
occasionally) we hold the stance that fraudulent returns must be unequivocally denied and enforced.

Empirical findings show that right of withdrawal fosters opportunistic'® returns by chronic
returners, sometimes also termed ‘returnaholics’.!®2 One common practice is fittingrooming, where
consumers intentionally order multiple sizes (referred to as size sampling) and colours of the same
product, intending to return all but one item. Another example is wardrobing, wherein a product
is purchased for a specific event, such as a wedding or Halloween party,'s* or for a social media
publication,'®* with a premeditated plan to return it for a refund immediately after use.'®

In the absence of legislative clarity on whether good faith is a requisite for the exercise of
the right of withdrawal,'® or perhaps in tandem with it due to associated challenges in proof and
enforcement, exploring potential solutions becomes imperative.

Studies indicate that it is primarily the same consumers exercising their right of withdrawal
across various purchased goods.!*” It is also observed that immorality in these instances appears to
be more situational than inherent, thus being more prone to reversion.
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Retailers are grappling with ways to address the escalating operational costs linked to
returns, and in this context, we consider that mandated green sludge is an alternative worth
exploring.

23.5.2 Mandated Green Sludge: A Primer

The imposition of the duty on traders and platforms to persuade consumers to behave in a certain
way has been termed ‘mandated private nudge’. Mandated private nudge involves the imposition
of a duty (mandated) on businesses towards individuals (private) with a specific profile, being that
the latter remain free to act contrarily to the direction proposed (nudge). Mandated private (green)
sludge consists, conversely, on imposing on businesses the obligation of fostering more sustain-
able consumer behaviours.

The mandated green sludge advocated in this contribution would consist of the need of
consumers whose rate of returns is above average (‘chronic returners’) to confirm their inten-
tion of purchasing a product after a certain time has elapsed. This period would work as a
pre-cooling-off period, as consumers would have to endure it before being able to conclude the
contract. During this time the ordered product would be placed on hold for the customer free
of charge.!® Price and all remaining conditions would remain unaltered for the whole length
of such a period.

The length of time the consumer would need to endure could depend on their return record: the
more returns the purchaser had under their belt, the longer the pre-cooling-off period would be.
The length of time could also depend on other product-related characteristics that would have an
impact on the environment, such as the distance the product would need to travel until the hands
of the consumer, as well as the size and weight of the product returned .The reasons for imposing
such a ‘pre-cooling-off period’ as well as how such a time would be calculated would have to be
clearly disclosed to the consumer at the time where they first manifested the intention of purchas-
ing the good.

The pre-cooling-off period would only be imposed for durable consumer goods'®’ and prod-
ucts considered non-urgent. Medicine and other healthcare-related products, hygiene products and
food would be excluded, not only for public order reasons but also because they are excluded from
the products in relation to which the right of withdrawal can be exercised.

Information on shopping behaviour, namely of how many times a consumer has returned a pur-
chased product, and the value of such returns is necessary to discriminate the consumers who may
be classified as ‘chronic returners’. While in practice technology makes this information easily
available,'” this information may be considered ‘personal data’ under Article 4(1) of the GDPR,
and particularly certain forms of processing such information will fall within the category of pro-
filing through automated processing mechanisms (Article 4(4) of the GDPR). Any processing to
be done by an economic operator must necessarily comply with the principles of lawfulness, fair-
ness and transparency, purpose limitation, data minimization, accuracy, storage limitation, integ-
rity and confidentiality, and accountability, provided for in Article 5(1) and (2) of the GDPR. Any
treatment of the consumer’s financial data would thus need to be clear in purpose, and the data
subject will have to expressly consent on such a treatment. !

While consent cannot be imposed, the lack of consent may lead to the impossibility of buying
the products for which a confirmation would be needed and which, as stated above, do not include
first-need products, such as medicine or food.

The proposed method is based upon what we know about consumer behaviour, most particu-
larly the power of green defaults and inertia and the status quo bias.
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The implementation of this mandated sludge means that, after manifestation of the intention of
concluding the contract, the contract is yet to be confirmed, but the consumer must endure a time
until they can do so.

By changing the choice architecture in which now the ‘still-not-concluded’ contract is the
default, we increase the probability that the contract will not be concluded. This is because inertia
and procrastination, sometimes described as ‘effort’ or an ‘effort tax’,'”? are a force compelling
individuals to stick to the current state of affairs. The status quo bias explains consumers’ exagger-
ated tendency to maintain the current state of affairs.!*

In the cases where the consumer gives up the prospect of confirming the transaction, this would
most likely have materialized in a product return, should the contract had been concluded in the
usual terms.

Conversely, in the cases where the consumer fights back the sludge this is likely to be indica-
tive of a real intention of acquiring (and possibly keeping) the good. Managing to endure the pre-
cooling-off period and purchasing the product in the end is a real exercise of self-determination
that Consumer Law wishes to protect and should continue protecting.

23.6 Conclusion

By incentivizing consumers to acquire goods with the confidence that they may return them within
a certain period and without need of invoking a motive if they change their minds or no longer
need them, the well-justified existence of a right of withdrawal has had a detrimental environmen-
tal impact, because it increases the amount of objects produced, transportation-related emissions,
repackaging, causes waste and feeds into a spiral of consumerism that is detrimental also for citi-
zen’s financial health and well-being.

In this contribution, we argued that the State should impose green sludge on private companies
selling goods online to counteract the grey nudge'®* that the mandatory right of withdrawal in dis-
tance contracts represents. Such green sludge could decrease returns by making e-purchasing more
difficult for those that chronically engage in the exercise of the right of withdrawal.

Our proposal builds into previous works demonstrating the importance of green defaults, as
well as the power of inertia, and the status quo and optimism biases.

While restricting e-commerce transactions to chronic returners could affect the freedom of
economic initiative of both businesses and consumers, mandated green sludges are not only more
likely to pass the proportionality test, but they are also choice-preserving: contrarily to what would
happen if they were subject to pure mandates, consumers are still given the possibility of opting
purchasing goods despite the sludge.

In conclusion, embracing green sludge emerges as a promising strategy, not only to curtail the
environmental impact of e-commerce chronic returns but also to foster a collective responsibility
for sustainable trade in the evolving landscape of online retail.
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