Widows Under
Hindu Law

DAVID BRICK

OXFORD




Widows Under Hindu Law



ROCHER INDOLOGY SERIES

Series editor: Patrick Olivelle

Widows Under Hindu Law
David Brick

Mirror of Nature, Mirror of Self
Models of Consciousness in Samkhya, Yoga, and Advaita Vedanta
Dimitry Shevchenko



Widows Under
Hindu Law

DAVID BRICK

OXFORD

UNIVER SITY PRE



OXFORD

UNIVERSITY PRESS

Oxford University Press is a department of the University of Oxford. It furthers
the University’s objective of excellence in research, scholarship, and education
by publishing worldwide. Oxford is a registered trade mark of Oxford University
Press in the UK and certain other countries.

Published in the United States of America by Oxford University Press
198 Madison Avenue, New York, NY 10016, United States of America.

© Oxford University Press 2023

Some rights reserved. No part of this publication may be reproduced, stored in a
retrieval system, or transmitted, in any form or by any means, for commercial purposes,
without the prior permission in writing of Oxford University Press, or as expressly
permitted by law, by licence or under terms agreed with the appropriate reprographics
rights organization.

89090

This is an open access publication, available online and distributed under the terms of a
Creative Commons Attribution - Non Commercial - No Derivatives 4.0 International
licence (CC BY-NC-ND 4.0), a copy of which is available at http://creativecommons.
org/licenses/by-nc-nd/4.0/.

All rights reserved. No part of this publication may be reproduced, stored in
a retrieval system, or transmitted, in any form or by any means, without the
prior permission in writing of Oxford University Press, or as expressly permitted
by law, by license, or under terms agreed with the appropriate reproduction
rights organization. Inquiries concerning reproduction outside the scope of the
above should be sent to the Rights Department, Oxford University Press, at the
address above.

You must not circulate this work in any other form
and you must impose this same condition on any acquirer.

Library of Congress Cataloging-in-Publication Data
Names: Brick, David J., author.

Title: Widows under Hindu Law / David Brick.
Description: New York, NY : Oxford University Press, [2023] |
Series: Rocher Indology |
Includes bibliographical references and index.
Identifiers: LCCN 2022044083 (print) | LCCN 2022044084 (ebook) |
ISBN 9780197664544 (hardback) | ISBN 9780197664568 (epub)
Subjects: LCSH: Widows (Hindu law)

Classification: LCC KNS550 .B75 2023 (print) | LCC KNS550 (ebook) |
DDC 346.5401/3082—dc23/eng/20230106
LC record available at https://lccn.loc.gov/2022044083
LC ebook record available at https://lccn.loc.gov/2022044084

DOI:10.1093/050/9780197664544.001.0001

135798642

Printed by Integrated Books International, United States of America



Contents

Preface
Acknowledgments
Abbreviations

Introduction
Dharmasastra Literature
Dharmasastra and Social Reality
Structure of the Book

1. Widow Remarriage and Niyoga
The Dharmastitras
Manu
Later Smrtis
The Commentaries
Bharuci
Kumarila
Vi$varipa
Medhatithi
Unpublished Commentary on the Yajiiavalkya Dharmasastra
Later Digests and Commentaries
Conclusion

2. Widows’ Rights of Inheritance
The Dharmasttras
Later Smrtis
The Early Commentaries
Vijiane$vara
Later Digests and Commentaries
Jimatavahana
Conclusion

3. Widow Asceticism
The Dharmasutras
The Dharmasastras
Early Hints of Widow Asceticism
The Legal Digests
Conclusion

vii
ix
Xi

o N~

15
17
34
42
50
51
53
55
73
84
90
96

102
103
107
112
120
144
167
187

192
193
195
204
213
222



vi

4.

CONTENTS

Sati

Earliest Sources

The Smrtis

Medhatithi

Unpublished Commentary on the Yajiiavalkya Dharmasastra
Vijianesvara

Apararka

The Smrticandrika

The Madanaparijata

Madhava

The Nirnayasindhu and Dharmasindhu
Conclusion

Summary

Appendix: A Widow’s Right to Adopt
Bibliography

Index

227
229
233
237
239
242
250
259
262
269
271
274

279
285
295
303



Preface

My academic interest in widows began with a seminar that I took as part of
my graduate coursework. Cynthia Talbot was the instructor, and the topic
was historical memory in South Asia with a particular focus on the memory
and construction of premodern Indian history during the colonial and later
periods. At the time I had already studied Sanskrit for quite a few years and
had a burgeoning scholarly focus on classical Hindu law or Dharmasastra, as
itis called in Sanskrit. Aware of this, Dr. Talbot suggested that I write my term
paper on the well-known colonial debate on sati, or widow burning, since
it involved a great many Dharmasastra texts and ideas. As a place to start,
she suggested that I read Lata Mani’s book, Contentious Traditions, which
examines this debate in detail and was at the time still fairly new. This proved
to be an extremely fruitful suggestion, for which I am especially grateful in
hindsight.

When I read Mani’s book, I was impressed by her nuanced, empathetic,
multifaceted, and generally insightful analysis of the early colonial debate on
sati. Even at the time, however, it was apparent to me that her understanding
of premodern India and Dharmasastra in particular was not very strong,
despite its obvious relevance to the subject matter of her book. One simple
way to illustrate the extent to which Mani’s book ignores Dharmasastra is
to point out the startling fact that it nowhere cites or even mentions P. V.
Kane’s voluminous and magisterial History of Dharmasastra—a five-volume
work that has long been the starting place for virtually all serious studies of
classical Hindu law, including the present one. It was clear to me as a grad-
uate student—and it is even clearer to me now—that if Mani had read Kane’s
work and been more knowledgeable about Dharmasastra, her work would
have greatly benefited in numerous ways (for specific cases, see note 9 in the
Introduction).

Having said this, I do not see Mani’s unawareness of premodern India
as severely vitiating the significant contribution of her work; nor do I see
a general neglect of Dharmasastra sources as by any means unique to her
among scholars of colonial South Asia. However, I do see in such neglect of
Dharmasastra an opportunity for a scholar of the subject to provide crucial
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context for those working on colonial South Asia, for it is simply impossible
to discern what changed under colonialism without a detailed knowledge
of what preceded it. Hence, it is impossible to fully understand the colo-
nial debate on sati, as well as the important colonial debate on widow re-
marriage, without a detailed knowledge of the Dharmasastra tradition and
its discussions of these same topics. Thus, my hope is that, by providing a
detailed history of widows under Hindu law, this book will be of interest
and use not only to classical Indologists but also—perhaps especially—to
scholars of colonial South Asia.

As a rather old-fashioned philologist who has dedicated his life to the
study of ancient and medieval Indian texts, I generally assume that the audi-
ence for my work will be a small one and that my work’s influence outside of
academe will be negligible. However, given the intense controversies around
Hindu widows that have arisen in colonial and even modern India, I recog-
nize that this book may have a notably wider audience than I am accustomed
to. Indeed, as explained above, my hope is that it will to some degree. Hence,
while I realize that authors inevitably have limited control over the ways in
which their works are used and interpreted, I feel obligated to lay out my per-
sonal feelings about the matters addressed in this book.

It probably goes without saying, but I certainly do not wish to see a re-
vival of anything like the treatment of widows prescribed in Dharmasastra
sources; nor do I wish to embarrass or defame modern Hindus by drawing
attention to the historical reality of certain clearly misogynistic practices that
they themselves likely consider to have no place in their religion. My firm
belief is that religions, like all human institutions, change and that Hinduism
is no exception. This book provides just one illustration of this. As such,
I consider it a mistake to dismiss sati and the other widow-related practices
prescribed in classical Hindu sources as mere customs or cultural practices
irrelevant to true Hindu religion, for to do so is to capriciously make classical
Hindu sources—or at least those of them that one does not like—irrelevant
to genuine Hinduism. At the same time, I also consider it a mistake to regard
sati and the other widow-related practices discussed in this book as essential
and timeless Hindu institutions, for to do so is not only to privilege scrip-
tural religion over lived religion but also to imagine a unanimity of scriptural
voices that simply does not exist and to ignore an array of significant his-
torical changes that took place during the premodern period—changes that
I try to delineate in this book.
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Introduction

When employees of the British East India Company first became aware of
the treatment of widows within high-caste Hindu society, many of them
were aghast, for high-caste Hindu widows at the time could often be quite
young due to the prevalence of child marriages and the general vicissitudes
of life before modern medicine, yet they were strictly forbidden from ever
remarrying. Beyond this, these widows were also faced with a stark choice
between two seemingly grim options. On the one hand, they could live on
after their husbands, but as stigmatized and socially marginalized persons,
adopting a mandatory lifestyle of harsh asceticism, according to which they
had to keep their heads perpetually shaved, observe a demanding regimen
of vows and fasts, and eschew such pleasurable things as festivals, flavorful
foods, dyed garments, and jewelry. Or, on the other hand, they could kill
themselves by ascending their husbands’ funeral pyres in a celebrated act of
wifely devotion known since the colonial period as sati. This essentially was
the choice facing the high-caste Hindu widow as the British encountered her
in the eighteenth and early nineteenth centuries; and if contemporaneous
sources are to be believed, it may not always have been a real choice for the
Hindu widow.!

Given this situation and the nature of British culture and colonial rule, it
is unsurprising that various legal issues centered on the figure of the Hindu
widow—meaning specifically the high-caste Hindu widow—became the
subject of considerable public attention and deeply contentious debate
during the early to mid-nineteenth century. Moreover, as is widely known,
colonial administrators, Christian missionaries, and Hindu intellectuals
all played prominent roles in these heated debates. Undoubtedly the most
well-known instance of such legalistic contention in colonial India is the
early nineteenth-century debate on the traditional Hindu practice of widow

! See in this regard Rammohan Roy’s criticism of contemporaneous proponents of sati: “[T]he
widow should voluntarily quit life, ascending the flaming pile of her husband. But, on the contrary,
you first bind down the widow along with the corpse of her husband and then heap over her such a
quantity of wood that she cannot rise” (Ghose 1901, 135).

Widows Under Hindu Law. David Brick, Oxford University Press. © Oxford University Press 2023.
DOI: 10.1093/0s0/9780197664544.003.0001



2 INTRODUCTION

self-immolation, or sati, as it is commonly called—a debate involving a
fascinating array of legal arguments both for and against the practice that
culminated in the prohibition of sati throughout most of British India in
1829.2 The most celebrated participant in this debate is without doubt the
enormously influential Hindu reformer Rammohan Roy. Another well-
known instance of legal contention regarding widows from the colonial pe-
riod is the mid-nineteenth-century debate on the right of Hindu widows to
remarry—widow remarriage having long been prohibited among high-caste
Hindus throughout essentially all of South Asia.’ In this case, the reform-
minded Bengali Sanskrit scholar Ishvarchandra Vidyasagar led a spirited
campaign in favor of Hindu widow remarriage, both as a legal right and as
a praiseworthy practice fully sanctioned by recognized Hindu scriptures;
and this campaign played a major role in the passage of the Hindu Widows’
Remarriage Act of 1856, which granted all Hindu widows in British India the
right to remarry.*

The work of modern scholars (Bandyopadhyay 1995; Hatcher 1996; Mani
1998) has shed considerable light on these colonial debates around widows,
as well as their legacies in modern India, interrogating the aims and motives
of the various parties involved. These scholars have, for instance, shown how
the pitiable figure of the Hindu widow was used to illustrate the purport-
edly backward nature of Indian culture and, thereby, justify British colonial
rule. Moreover, they have crucially revealed how “the generation of law from
brahmanic scriptures extended a more restrictive high-caste law to women
to whom it had not previously applied” (Mani 1998, 38) and how the work of
early Indologists was complicit in this (R. Rocher 2010). Despite this impor-
tant work, however, scholars have managed to shed little light on a related set
of important historical questions, namely, when, where, and why did the sa-
lient social practices governing the lives of high-caste Hindu widows during
the eighteenth and nineteenth centuries first arise and become so wide-
spread throughout South Asia. Indeed, when it comes to answering this set
of questions, we are still very much in the dark, being dependent upon the
broad and loosely substantiated conjectures of past generations of scholars.®

2 On this, see Mani (1998) and Fisch (2006, 364-438).

3 See Chapter 1.

* For a modern English translation of Vidyasagar’s writings in favor of Hindu widow remarriage
and a study thereof, see Hatcher (2012).

5 For examples of such conjectures, one may consult the chapters on widows in Altekar ([1959]
1989, 135-95) and Kane (1962, 2:583-636). Although these authors’ statements about the treatment
and status of widows in classical India are largely accurate, their discussions of the topic are neces-
sarily quite cursory, given the ambitious scope of their works, and, thus, fail to delineate important
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Nevertheless, it would seem that premodern India provides us with a more
than ample set of sources to answer these questions. These sources are the
abundant and voluminous works of the pan-Indian tradition of classical
Hindu law known as Dharmasastra—a tradition spanning more than two
millennia of Indian history, from roughly the third century BCE to the eight-
eenth century CE, and addressing in detail virtually every aspect of social
practice relevant to Brahmanical Hinduism. Hence, it is fair to say that, when
read critically and historically, works of Dharmasastra provide a long and
detailed record of the prevailing legal and social norms of high-caste Hindu
society, including those pertaining to widows.

This book is an attempt to construct the first exhaustive history of widows
under Hindu law, that is, a history of how widows are presented and treated in
Dharmasastra sources. The reasons for writing such a history may not be ob-
vious to readers and, therefore, warrant some explanation before proceeding.
First, I will explain why widows in early India are or should be a topic of in-
terest to scholars of South Asia, both modern and premodern. Then I will
explain why Dharmasastra literature constitutes the best available lens for
studying such women and constructing a large-scale history of them.

Although the most famous examples of legal debate concerning Hindu
widows come from the colonial period, it is by no means the case that such
debates begin in the colonial period. It is simply that ancient and medieval
debates on widows in South Asia remain largely unknown, even to many clas-
sical Indologists. Despite the limited attention that they have received, how-
ever, debates concerned with various aspects of the legal status and treatment
of widows abound in works of Dharmasastra, particularly in Dharmasastra
commentaries. For instance, Dharmasastra literature attests to considerable
controversy regarding the practice of niyoga, that is, the ancient Brahmanical
version of levirate, whereby a man would beget a son for his sonless kinsman
upon that kinsman’s widow. It also contains record of a debate on the validity
of sati as a customary practice—a debate with significant, but unnoticed
echoes in the much more famous colonial debate on the same topic. Thus, it
is clear that the Hindu widow was the subject of deep and multifaceted legal
contention during precolonial periods as much as the colonial one.

shifts in Brahmanical opinion. Mitra (1881) provides probably the most extensive discussion of
widows under Hindu law. However, his work is now badly outdated and misleading in places, such as
when he (1881, 104) asserts that the practice of sati was certainly known during the Vedic period and
distinctly referred to in certain Vedic passages.
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The reason that widows aroused such controversy in premodern South
Asia likely stems from orthodox Brahmanical culture’s strong emphasis
on the control—especially the sexual control—of the women within its
communities (probably as a marker of high social standing®). Throughout
Indian history, the institution of marriage constituted the primary means by
which such control was exercised; and, among the various social roles that a
woman might assume in premodern India, Brahmanical culture was clearly
most comfortable with that of wife. Thus, one can discern rather obvious
efforts made by authors within the Dharmasastra tradition to strengthen and
extend the institution of marriage, for example, by denying the possibility
of divorce and stressing the importance of marrying girls prior to their first
menstruation.” However, the circumstances of real life in ancient India—no
different than today—would have meant that women frequently outlived
their husbands, especially since they would have generally been much
younger than them.® Hence, one can rather safely assume that widowed
women would have been common in classical India. In other words, there
would have been at the time a class of adult women outside of the control-
ling bonds of marriage. And it is easy to see how these women would have
been deeply and uniquely problematic from the perspective of orthodox
Brahmanical men. For this reason, attention to the treatment of widows
under Hindu law promises to provide crucial insights into dominant male
views of women in classical India and, importantly, into how these views
changed over time. In comparison with widows, wives and prepubescent
girls—the only other types of women recognized as socially respectable—
are unproblematic within Dharmasastra. Hence, the treatment of them in
Dharmasastra texts is relatively consistent and uncontroversial. It is pri-
marily only when confronted with the inescapable fact of sexually mature
women within their communities who are outside of the controlling bonds
of marriage—the fact of widows—that Brahmin jurists are faced with a se-
rious problem. And how they choose to deal with this problem reveals a great
deal about their underlying views of women.

¢ On this, see the concluding section of Chapter 1.

7 On divorce in classical Hindu law, see Kane (1962, 2:619-23) and Lariviere (1991). For texts
stressing the importance of marrying a girl prior to her first menstruation, see GDh 18.21-22, VaDh
17.70, and YDh 1.64. For a discussion of the appropriate age of marriage for girls in early India, see
Jamison (1996, 237-40) and Kane (1962, 2:439-47).

8 See, e.g., MDh 9.94: “A man thirty years in age should marry a charming girl twelve years in age”
(trimsadvarso vahet kanyam hrdyam dvadasavarsikim |).
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Furthermore, Dharmasastra texts comprise a uniquely well-suited set of
sources upon which to construct a large-scale history of widows in ancient
and medieval South Asia. The reasons for this have already been alluded to.
To begin with, works of Dharmasastra provide far more abundant and de-
tailed evidence about the status and treatment of widows than any other set of
classical Indian sources. They are also the products of a remarkably coherent,
pan-Indian tradition of legal thought that remained unbroken, although it
certainly evolved, over two millennia (c. 300 BCE-1800 CE). Consequently,
a history of widows in Dharmasastra has the advantage of being simultane-
ously bounded by a discrete genre of Sanskrit texts and yet uniquely full in its
detail, long in its duration, and broad in its geographic scope. Moreover, since
traditional Dharmasastric notions and the interpretation of Dharmasastra
texts played a central role in important colonial debates about Hindu widows,
a detailed examination of classical Dharmasastra discussions of widows will
provide useful context for understanding these debates.’

However, despite the unparalleled amount of information about widows
in early India that Dharmasastra sources provide, a history of widows based
upon them is necessarily limited in two crucial ways that must be explic-
itly acknowledged at the outset. The first limitation of such a history is that
it will not be a history of Indian widows in general or even Hindu widows.
Instead, it must be specifically a history of Brahmin widows and, to some ex-
tent, other high-caste widows whose families observed or aspired to observe
Brahmanical norms. The reason for this limitation is simply that, with only
a few late exceptions,!? the Dharmasastra tradition shows remarkably little
concern with how members of the lower castes conducted their private lives.
Indeed, ordinarily the authors of Dharmasastra texts do not even intend for
their rules concerning widows to apply to low-caste women. Thus, although

° A more thorough knowledge of Dharmasastra, for instance, would have improved Lata Mani’s
(1998) otherwise excellent analysis of the colonial debate on sati. In her work, for example, Mani
(1998, 69-70) notes that Hindu elites in nineteenth-century Bengal held the Veda to be of greater
authority than Smrti, and Smrti to be of greater authority than custom, but she is seemingly unaware
that this very same position had long been established within Dharmasastra. As a result, she implau-
sibly sees in this ranking of sources of authority the influence of specifically British colonial ideas.
Moreover, had she known more about Dharmasastra, she would likely not have imagined traditional
pundits to have a “lack of concern about textual contradictions” (37), but instead have been aware
that the harmonizing of seemingly contradictory scriptures had for more than a thousand years been
the major goal of Dharmasastra commentators. Beyond this, she may also have recognized that many
specific details of the colonial debate on sati go back to much earlier Dharmasastra sources, such
as the rule that Brahmin widows can only perform sati on the same funeral pyre as their husbands
(Mani 1998, 19, 35)—a rule first proposed in the twelfth-century Mitaksara as a way to harmonize
certain scriptures (see Chapter 4).

10 On these, see Vajpeyi (2010).
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it would be interesting to know about the lives of such women in classical
India, the available evidence sadly makes this effectively impossible.

The second limitation of a history of widows based upon Dharmasastra
texts is that it will be a history of how elite men believed women should act
and be treated, not a history of what women themselves believed or how they
actually acted and were treated. The reason for this is the prescriptive nature
of Dharmasastra literature, like all legal literature, combined with the fact
that all known Dharmasastra authors were either Brahmin men or, much
more rarely, Ksatriya men. Thus, unfortunately, the marginality of women,
the absence of their perspectives, and the lack of recognition of their agency,
which Mani (1998, 1, 26-28, 31-32, etc.) rightly decries in the case of the
colonial debate on sati, are all equally present in Dharmasastric treatments
of widows. The extent to which people in premodern South Asia actually
followed the dictates of Dharmasastra works and, thus, the extent to which
we can reliably reconstruct historical social practice from them are matters
of long and contentious debate among scholars of Hindu law. I will address
these issues below. But there can be no doubt that, in general, Dharmasastra
works express their authors’ genuine opinions about how people—mainly
high-caste people and especially Brahmins—should act. Hence, a history of
widows under Hindu law is by nature more a history of elite male ideology
than a history of social practice, although one might reasonably imagine that
these two things bear at least some relation to one another.

Dharmasastra Literature

At this point, it is worth taking some space to give a general account of the
Dharmasastra tradition and its literature so that nonspecialist readers will
be better able to follow the subsequent chapters of this book. From an emic
perspective, Dharmasastra is the $astra or expert Brahmanical tradition that
takes as its subject dharma, a term denoting in this context the rules of right
conduct governing virtually all aspects of Brahmanical Hindu life. As such,
Dharmasastra prescribes sets of specific normative rules for a massive and
varied array of topics, including, among other things, statecraft (rajadharma),
the adjudication of lawsuits (vyavahdra), pilgrimage (tirthayatra), life-cycle
rites (samskara), and world renunciation (sammnyasa). Moreover, this pro-
digious tradition spans over two millennia of Indian history from roughly
the third century BCE to the eighteenth century CE; and during this time,
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important Dharmasastra works were composed in virtually all areas of the
subcontinent. Thus, taken in its entirety, Dharmasastra literature is incred-
ibly vast, surprisingly so to most nonspecialists. Broadly speaking, however,
it can be divided into two periods: the period of the Smrtis and the period of
the commentaries. These are equivalent to a period of scriptural composition
and a period of scriptural exegesis, respectively.

The period of the Smrtis extends from approximately the third century
BCE to the seventh century CE. It is so named, because during this time
authors working within the Dharmasastra tradition composed works that
came to be regarded as Smrtis, that is, as sacred scriptures second in authority
only to the earlier Vedas. It is noteworthy, however, that the early works of the
Dharmasastra tradition are not the only works classified as Smrtis. Important
Smrti texts of other literary genres include, for instance, the two great
Sanskrit epics, the Mahabharata and Ramadyana, and the various Puranas.
The Dharmasastra tradition produced dozens of Smrti works known from
citations in later commentaries. However, only nine of these works survive
in their entireties today as independent treatises. Of these, the earliest four
are known as Dharmasttras. They are ascribed to the authors Apastamba,
Gautama, Baudhayana, and Vasistha. Today scholars generally consider them
to have been composed in this order.!! After the four Dharmastitras come
the so-called Dharmasastras (confusingly also the name for the genre as a
whole). By all accounts the first of these is the Manava Dharmasastra, also re-
ferred to as the Manu Smyti. Ascribed to Manu, who is the first man and king
in Hindu mythology, this watershed text is by all accounts the single most
important and influential Dharmasastra work ever composed. Following the
Mandava Dharmasastra are, in roughly chronological order, the Yajiavalkya
Dharmasastra, Narada Smrti, Vaisnava Dharmasastra, and Parasara Smrti.'?

The second great period of Dharmasastra, that of the commentaries, covers
more or less the eighth to eighteenth centuries. Scholars often loosely refer
to this period as “medieval” During this time, Dharmasastra authors com-
posed primarily exegetical works that strive to create clear, comprehensive,
and systematic accounts of the rules of right conduct (dharma) prescribed in
the earlier Smrtis. The harmonization of the various recognized scriptures is

! For the influential arguments regarding the relative and absolute dates of the Dharmasiitras, see
Olivelle (2000, 4-10).

12 On the dating of these texts, see Olivelle (2010, 42-52, 56-57). Alternative names for these
four texts are the Yajiiavalkya Smrti, Narada Dharmasastra, Visnu Smyti, Visnu Dharmasiitra, and
Parasara Dharmasastra. The names used for them in this book are those used in the most reliable
printed editions.
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a major aim of many Dharmasastra works of this period. The earliest exeget-
ical works of the Dharmasastra tradition are true commentaries. That is, they
are texts organized around and dedicated to explaining a single root Smrti,
which they follow from beginning to end. The most important such texts are
commentaries on either Manu or Yajiiavalkya. Beginning around the twelfth
century, however, a new genre of exegetical Dharmasastra work develops: the
nibandha or legal digest. Works of this genre, unlike proper commentaries,
do not focus on a single root Smrti, but rather on a specific topic or set of
topics falling within the broad rubric of dharma. They then gather together
passages from assorted Smrti texts on their chosen topic or set of topics, logi-
cally arrange these passages, and comment upon them as their authors see fit.
For the purposes of this book, the distinction between a commentary and a
nibandha or legal digest is just a formal one.

For ease of reference, following are what I deem to be the most likely
dates of the major Dharmasastra works and authors cited and discussed in
this book:

Apastamba Dharmasiitra 300-200 BCE
Gautama Dharmasiitra 200-150 BCE
Baudhdyana Dharmasiitra 150-100 BCE
Vasistha Dharmasiitra 100 BCE-100 CE
Manava Dharmasastra 100-200 CE
Yajriavalkya Dharmasastra 300-500 CE
Narada Smrti 400-600 CE
Vaisnava Dharmasastra 600-700 CE
Parasara Smrti 600-800 CE
Bharuci on Manu 600-650 CE
Tantravarttika of Kumarila Bhatta 560-620 CE
Vidvariipa on Yajiavalkya 800-850 CE
Medhatithi on Manu 850-900 CE
Unpublished commentary on Yajiavalkya 900-1000 CE
Mitaksara of Vijianeé$vara on Yajiavalkya 1075-1125CE
Dayabhaga of Jimttavahana 1075-1125CE
Apararka on Yajnavalkya 1125-1175CE
Krtyakalpataru of Laksmidhara 1110-1150 CE
Smrtyarthasara of Sridhara 1150-1200 CE
Smyticandrika of Devana Bhatta 1175-1225 CE

Madanaparijata of Madanapala 1300-1400 CE
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Parasaramadhava of Madhava on Parasara 1300-1400 CE
Suddhitattva of Raghunandana 1510-1580 CE
Nirnayasindhu of Kamalakara Bhatta 1612 CE

Samskara- & Suddhimayiikha of Nilakantha 1610-1650 CE
Dharmasindhu of Kasinatha Upadhyaya 1790-1791 CE

References to scholarly discussions of the dates of these works and authors can
be found within the chapters of this book, as can information about their geo-
graphical provenances.

Dharmasastra and Social Reality

Given the nature and sheer size of Dharmasastra sources, one might wonder
about the precise relationship between these sources and the historical societies
in which they were composed and preserved. And as I mentioned earlier, this
question has, indeed, been the subject of long and intense debate among scholars
of Hindu law. At stake is the fundamental usefulness of the vast Dharmasastra
corpus for reconstructing the social history of premodern South Asia. On one
extreme in this debate, there is the view that works of Dharmasastra accurately
reflect the prevailing laws of the land at the time they were composed. According
to this view, Dharmasastra literature paints a detailed and generally reliable pic-
ture of early Indian society. On the other extreme, there is the view that works
of Dharmasastra are essentially just a scholastic or theological exercise or reflect
simply the wishful thinking of a small minority of pious Brahmins. According
to this view or set of related views, Dharmasastra literature bears little relation to
actual social practices in early India.

If one wishes to understand the current state of the scholarly debate on
the relationship between Dharmasastra and social practice, the best place to
begin is with an influential essay by Richard Lariviere (1997). There Lariviere
(1997, 98) takes the bold position that “dharmasastra literature represents a
peculiarly Indian record of local social norms and traditional standards of
behavior. It represents in very definite terms the law of the land.” This posi-
tion of Lariviere, which departs radically from that once taken by his influ-
ential teacher Ludo Rocher,!® has been enthusiastically endorsed by Albrecht
Wezler (2004). In the introduction to his critical edition of the Manava

13 See L. Rocher (2012, 52-57, 103-17) for his views on the relationship between Dharmasastra
and law on the ground in early India.
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Dharmasastra, Patrick Olivelle (2005, 62), undoubtedly the most important
living scholar of Dharmasastra, also expresses general support for Lariviere’s
thesis, although he places greater stress on the scholastic or theoretical na-
ture of Dharmasastra, arguing that it “represents an expert tradition and,
therefore, presents not a ‘record’ of custom but a jurisprudential, or in Indian
terms, a $astric reflection on custom.” More recently, Donald Davis (2012,
18-21) has similarly defended Rocher’s emphasis on the deeply and funda-
mentally scholastic nature of Dharmasastra, while acknowledging the value
of Lariviere’s thesis.

My personal position on this matter is fairly close to those articulated by
Olivelle and Davis. Specifically, I believe that Dharmasastra must be under-
stood, first and foremost, as a specialized tradition of legal scholasticism
rather than as a tradition of practical or applied law or as a record of custom.
My reason for this is that such a view best accounts for an especially salient
feature of Dharmasastra literature that is central to Rocher’s (2012, 53-54)
understanding of it: the remarkable degree to which this literature restricts
itself to discussing pre-established themes in pre-established ways with pre-
established terms and lists. Thus, for instance, once Apastamba (1.17.37) in
the third century BCE introduces the theme of exceptional “five-nailed an-
imals” (paricanakhah) that are permissible to eat, most later Dharma$astra
authors also take up this exact theme, although sometimes writing more than
amillennium later.'* Moreover, the list of permissible “five-nailed animals” is
incredibly consistent throughout Dharmasastra literature: rabbit, hedgehog,
porcupine, monitor lizard, tortoise, and rhinoceros.!®> Such remarkable the-
matic consistency over so many centuries is unlikely to be a reflection of die-
tary consistency, especially given that orthodox Brahmins today uniformly
eschew the eating of any five-nailed animals. Instead, it is in all likelihood
simply a reflection of the deeply conservative nature of the Dharmas$astra
tradition. Once a Smrti text introduces a particular theme into the tradition
and, thus, imbues it with scriptural authority, later authors feel a strong com-
pulsion to include that same theme in their works, regardless of whether it
has any practical bearing on their lives. And this literary practice accounts
for much of the contents of Dharmasastra works.

4 See GDh 17.27, BDh 1.12.5, VaDh 14.39, MDh 5.18, YDh 1.176, ViDh 51.6, Visvariipa (on YDh
1.176), and Medhatithi (on MDh 5.18).

15 For an insightful analysis of this puzzling list, which includes the three-toed rhinoceros, see
Jamison (1998).



INTRODUCTION 11

However, this practice can by no means account for all of the contents of
Dharmasastra works. And in these other contents one can often discern the
influence of forces external to the Dharmasastra tradition itself, sometimes
specifically the influence of contemporaneous social practice. In my expe-
rience, there are principally four situations in which one might reasonably
attribute the content of a Dharmasastra work to a contemporaneous custom.
The first of these is when a text introduces an entirely new theme without
precedent in the earlier literature. For example, when Visnu (25.14) first
prescribes the practice of sati in perhaps the seventh century, it is reason-
able to interpret this as a reflection of contemporaneous custom. The second
situation is when a text radically departs from the preceding literature in
its treatment of an established topic. Thus, for instance, when Yajhavalkya
(2.139-40) lists the wife of a sonless man as the primary heir to his entire
estate and in this directly contradicts all earlier authors, a change in custom
or at least the views of a significant segment of Brahmanical society is likely
responsible. The third situation where contemporaneous custom plausibly
accounts for the contents of a Dharmasastra work is when the treatment of
a topic is unusually long, such as when Manu (5.157-62) dedicates six con-
secutive verses to saying nothing more than that widows should remain
celibate. In such cases it would seem that something more than academic
is at stake and that the text reflects a heated controversy about proper be-
havior within at least segments of contemporaneous society. The fourth sit-
uation where a Dharmasastra text likely reflects contemporaneous social
practice applies only to exegetical works. It is when a commentary or digest
engages in an especially tortured interpretation of the accepted scriptures,
such as when Viévarapa (on YDh 1.69) interprets all of the Smrtis that en-
join niyoga (levirate) as applying only to Siidra or low-caste women. Such
tortured interpretations would again seem to be more than academic and to
reveal cases where Brahmanical society at the time of a particular commen-
tator differs from that at the time of the Smrtis. Of course, these four basic
situations that I have given, where one can see the influence of custom upon
Dharmasastra, are nothing more than generalizations. One must critically
read each Dharmasastra passage on its own, bearing in mind both the deeply
scholastic nature of the literature and the genuine belief of its various authors
in the rightness of Dharmasastra rules. When this is done, I believe it is pos-
sible to construct a generally reliable and detailed history of Brahmanical
norms and customs on the basis of Dharmasastra sources.
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Before moving on, it is also worth briefly addressing a related issue, namely,
the possible influence of Dharmasastra on social practice, as opposed to
the influence of social practice upon Dharmasastra, which has just been
discussed. Here the leading theory remains that of Sanskritization, which
was first proposed over sixty years ago by the anthropologist M. N. Srinivas.!®
The theory of Sanskritization holds that one way in which communities in
South Asia attempt to increase their social standing is by adopting attitudes
and behaviors that more closely conform to the great pan-Indian tradition of
Sanskrit literature, including importantly Dharmasastra. However, the ex-
tent to which Sanskritization existed in premodern India is quite uncertain
due to the dearth of confirming or disconfirming evidence. Nevertheless, it
perhaps bears mentioning that, in a recent article (Brick 2021, 50-52), I have
identified an unambiguous case where an argument developed in one partic-
ular work of Dharmasastra, the Smyrticandrika, directly influenced the prac-
tice of cross-cousin marriage in fifteenth-century South India, albeit only
slightly. Moreover, the recent work of Timothy Lubin (2015) has shown how
the Dharmasastra tradition influenced local charters of statutes and other
legal documents in South and Southeast Asia; and Donald Davis, Jr. (2004)
has similarly shed light on the complex interaction between Dharmasastra
and customary law in medieval Kerala. Together this work shows that
Dharmasastra likely had at least some impact on some people’s actual be-
havior in premodern South Asia.

Structure of the Book

There are four general areas where Dharmasastra literature talks specifically
and in substantial detail about widows. First, there is widow remarriage and
the related issue of niyoga, which is the ancient Brahmanical version of lev-
irate. Second, there is a widow’s right to inherit property. Third, there are
the rules governing the general lifestyle of a widow, which we may collec-
tively refer to as “widow asceticism.” And, finally, there is the issue of sati,
or widow self-immolation. Each of these issues was a topic of sustained and
heated discussion within the Dharmasastra tradition during certain histor-
ical periods, and no widow-related issue other than these ever was, with the

16 For the original formulation of this theory and the coinage of the term for it, see Srinivas ([1952]
1965, 1956).
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partial exception of a widow’s right to adopt sons, which I will touch upon
below. An analysis of these four issues in Dharmasastra is, therefore, tanta-
mount to a complete analysis of the widow under classical Hindu law. As
a result, one chapter of this book has been dedicated to examining each of
these issues. Thus, the book has four chapters.

Each of the books chapters will begin by examining the earliest
Dharmasastra texts that address the widow-related issue on which it focuses.
In most cases, these will be among the earliest texts of the Dharmasastra tra-
dition, but in the case of sati, they will be markedly later works. The chapter
will then proceed chronologically forward and trace historical shifts in the
thinking of Hindu jurists and, by implication, Brahmanical society at large.
Each chapter will end with an examination of the most recent Dharmasastra
texts that show significant intellectual or ritual developments on the topic
that is its focus. Given this approach and the nature of the primary sources
involved, the book will abound in lengthy citations and technical discussions
of particular Dharmasastra works. Without these, it would surely be a much
shorter and more easily accessible book, but also one that fails to convey the
complex inner workings of classical Hindu law.

None of the widow-related issues that was a topic of heated discussion
within Dharmasastra was a topic of such discussion throughout anything
approaching the tradition’s entire history. Instead, each of these issues was
a hot topic for only a limited period of time, albeit a period of centuries, be-
fore becoming essentially a settled matter. The order of the chapters in this
book is a reflection of this fact. That is, the first chapter deals with the first
widow-related issue to become the subject of heated discussion within
Dharmasastra, the second with the next one, and so on. As a result, the
first chapter of the book deals with widow remarriage and the related issue
of niyoga; the second with a widow’s right to inherit; the third with widow
asceticism; and the fourth with sati. Following this, there is a short conclu-
sion, where I summarize and attempt to synthesize the salient findings of the
book’s four main chapters.

To the main body of the book I have also added a single appendix,
where I analyze a fifth widow-related issue that was the topic of some dis-
cussion within classical Hindu law, namely, a widow’s right to adopt a son.
There are several reasons that I have relegated treatment of this issue to an
appendix and not made it into an additional chapter of its own. The most
important of these is that a widow’s right to adopt is discussed in far fewer
Dharmasastra texts and, even there, in more cursory fashion than any of the



14 INTRODUCTION

four widow-related issues that are the subjects of separate chapters of this
book. Thus, a chapter on widows’ rights of adoption would be a conspicu-
ously short one—far shorter than any of the four extant chapters. Moreover,
treatment of the issue in Dharmasastra sources is a fairly late phenomenon,
apparently arising no earlier than the fifteenth century, although it became a
major topic of litigation in colonial Hindu law.!” Therefore, if a widow’s right
to adopt were to be the subject of its own chapter, it would have to be the fifth
and final chapter of this book and, as a result, give the work a rather anticli-
mactic conclusion.

Finally, it is worth explaining how the contents of this book differ from
my previous shorter publications on widows under Hindu law. None of
my previously published writings concern widow remarriage, levirate, or a
widow’s right to inherit. Therefore, everything in Chapters 1 and 2 is new
material. I have, however, published an article and a book chapter on sati
(Brick 2010, 2018) and an article on widow asceticism (Brick 2014). All of
the materials dealt with and the ideas proposed in these shorter publications
can be found in Chapters 3 and 4 of this book, albeit presented in somewhat
different fashion. However, a significant amount of material in both of these
chapters is new. In Chapter 3, most of the new material concerns evidence
for a previously unrecognized type of Brahmanical widow ascetic—evidence
that comes from outside of the Dharmasastra tradition, but allows one to
better contextualize the treatment of widow asceticism within Dharmasastra
sources. In Chapter 4, I have incorporated a somewhat broader range of tex-
tual sources on sati than in my previous writings. Specifically, I discuss the
following in detail: an early unpublished commentary on the Yajiavalkya
Dharmasastra; sections of Dharmasgastra texts prescribing the ritual perfor-
mance of sati; and juridical attempts to explain how the special otherworldly
benefits of sati do not violate the accepted laws of karma. Furthermore, I have
been able to connect the changing views on sati and widow asceticism within
the Dharmasastra tradition to changing views on inheritance—something
that I have not done and, indeed, was unable to do in my previous writings.

17 On this, see note 1 in the Appendix.
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Widow Remarriage and Niyoga

This chapter deals with two conceptually distinct, yet related legal issues
concerning widows. The first of these is widow remarriage; the second is
niyoga, which is the Sanskrit term for the specific version of levirate prac-
ticed in classical India. The common noun niyoga in Sanskrit has the gen-
eral meaning of “appointment” and can be used in a wide array of contexts.
However, in the technical usage of the term that concerns us here, it denotes
specifically the appointment of a man to beget a child upon a woman, who
is typically the wife of his deceased brother. As such, niyoga is a euphemistic
word for a historical practice easily recognizable as a form of levirate—
the modern anthropological term used to designate a set of diverse cul-
tural practices found in many parts of the world, all centered on the sexual
union of a woman and her deceased husband’s male kinsman, typically his
brother.! The reason that these two distinct issues jointly comprise the focus
of a single chapter of this book is that, despite the concerted effort of the
Hindu legal tradition to dissociate them, they are in fact rather closely re-
lated. Indeed, as I will argue, the strong and discernible effort on the part
of many Brahmanical jurists to dissociate niyoga from widow remarriage
suggests that, in the minds of many ancient Indians, the former practice was
apt to be taken as a particular instantiation of the latter. The reason that these
two issues comprise the focus of the first chapter of this book is that niyoga
in particular is the first widow-related issue to become the subject of con-
siderable debate within Dharmasgastra and, thus, the first such issue where
we can see a major shift in Brahmanical opinion over time. By contrast, the
Dharmasastra tradition widely opposes the practice of widow remarriage
from its inception until at least the major Hindu reforms of the nineteenth
century; and those classical authors that support widow remarriage always
constitute a small minority.

! On the definition of levirate and the diversity of practices classified as levirate, see Weisberg
(2009, 1-22).
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Before examining how Dharmasastra sources treat the issues of niyoga and
widow remarriage, however, it is worth taking a little space to discuss the general
views on these issues discernible in Vedic sources, for the authors of our early
Dharmasastra works were undoubtedly Brahmins steeped in the Vedas, who
felt a profound personal commitment to them as foundational scriptures and to
their attendant religious culture. Indeed, although the advent of Dharmasastra
is likely not a natural, organic outgrowth of the preceding Vedic tradition as
past generations of scholars tended to believe,” Dharmagastra literature still is,
in many substantive ways, deeply indebted to the Vedas. Consequently, it is
reasonable to assume that Vedic opinions on widow remarriage and levirate
would have influenced early Dharmasastric opinions on these same issues—an
assumption that the available evidence broadly confirms.

The Rgveda, our earliest surviving Indian text, contains a line of verse that
several later Dharmasastra commentators cite as providing tacit support
for the legitimacy of niyoga. This line comes from a hymn addressed to
the Asvins, twin Vedic deities associated with miraculous cures and rescues.
The specific line in question (RV 10.40.2cd) reads:

Who invites you into his home, like a widow her husband’s brother into her
bed, like a young lady a man?

ké vam Sayutra vidhdveva devaram mdryam nd yésa krnute sadhdstha a ||

Here, amid various queries about the Asvins’ wanderings, the poet asks who
it is that invites them to his home, presumably with the intention of making
a ritual offering to them; and, significantly, he compares this act of inviting
the Asvins to a widow inviting her husband’s brother into her bed. Thus, this
incidental remark provides evidence that, in early Vedic times, some va-
riety of levirate was customarily practiced, for it makes a seemingly positive
allusion to the typical practice of sexual union between a woman and her
deceased husband’s brother. Moreover, there appears to be nothing in sub-
sequent Vedic literature to indicate that later Vedic society adopted a more
negative view of levirate than early Vedic society. Beyond this, a few Vedic
passages even suggest a more accepting attitude toward widow remarriage
in general—as opposed strictly to levirate—than one typically encounters in

2 On this, see Olivelle (2005; 2019, 15-20).
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post-Vedic Brahmanical society.® These facts will provide useful context for
understanding the views regarding widow remarriage and niyoga expressed
in our earliest Dharmasastra works—the four Dharmasttras ascribed to
Apastamba, Gautama, Baudhayana, and Vasistha.

The Dharmasiutras

In his views and treatment of niyoga and widow remarriage, Apastamba
differs markedly from the authors of the three other Dharmasitras,
who are in broad agreement with one another on these issues. In other
words, Apastamba represents something of an outlier on these topics.
Consequently, although he is the author of probably the very earliest
surviving Dharmasastra work, I will set him aside for the moment and in-
stead first examine the views on niyoga and widow remarriage of the slightly
later authors Gautama, Baudhayana, and Vasistha, who collectively seem to
represent the mainstream of early Dharmasastra thought on these matters.
Since these authors all discuss niyoga in greater detail and with greater clarity
than they do widow remarriage, I will discuss their views on that topic first.

Gautama, Baudhayana, and Vasistha all generally permit niyoga for
widows, which is unsurprising, given that the preceding Vedic literature
seems to similarly approve of the practice. The passages of these authors’
works that prescribe niyoga read as follows:

A widow may seek to obtain a child from her husband’s brother, provided
her elders command it. She should not go to him outside of her fertile
season. She may instead seek to obtain a child from another man related
to her husband through ancestral offerings, patrilineal clan, or a common
ancestral seer or from someone simply related to her husband by birth.
According to some, it cannot be anyone other than her husband’s brother.
She should not obtain more than a second child in this way.

apatir  apatyalipsur  devarat | guruprasita nartum  atiyat |
pindagotrarsisambandhebhyo yonimatrad va | nadevarad ity eke |
natidvitiyam | (GDh 18.4-8)

3 See, e.g., AV 9.5.27-28. For a discussion of this and other Vedic passages pertaining to widow re-
marriage, see Kane (1962, 2:614-19).
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After this (= period of mourning), a sonless widow may, with her elders’ per-

mission, conceive a child through her husband’s brother. Now, they also quote:
One should not appoint to beget a son a woman who is barren, who has
already given birth to a son, who has gone through menopause, whose
children have died, or who is unwilling—the sort of woman in whom the
effort will not bear fruit.

ata ardhvam gurubhir anumata devaraj janayet putram aputra | athapy
udaharanti—

vasa cotpannaputra ca nirajaska gatapraja |

nakama samniyojya syat phalam yasyam na vidyata iti || (BDh 2.4.9-10)

After six months (= period of mourning), a woman should bathe and make
a funerary offering to her deceased husband. Then his father or brother
should assemble the elders, who taught and performed rites for him, and
his blood-relatives and have them issue the appointment (niyoga). One
should not appoint a widow who is insane, barren, or sick as well as one
who is too old, meaning sixteen years past puberty. Nor should one appoint
a man if he is sickly. At Prajapati’s hour (= shortly before dawn), the man
should approach the woman like a husband, but without laughter or verbal
or physical roughness.

urdhvam  sadbhyo masebhyah snatva $raddham ca patye dattva
vidyakarmaguruyonisambandhan samnipatya pita bhrata va niyogam
karayet | na sonmadam avasam vyadhitam va niyufijyat | jyayasim api | sodasa
varsani | na ced amayavi syad | prajapatye muhirte panigrahavad upacared
anyatra samprahdsyavakparusyadandaparusyat | (VaDh 17.56-61)

From these passages, we learn an array of important details about the prac-
tice of niyoga in the early Dharmasastra tradition.

To begin with, we gain a fairly detailed picture of the sort of woman who
is supposed to engage in niyoga. Obviously, she is a widow, but she must also
be sonless, according to Baudhayana (2.4.9), or at least have no more than
one child, according to Gautama (18.8).* Furthermore, it must be reason-
ably safe to assume that she will be capable of bearing and caring for a child.

* Vasistha oddly makes no mention of any such restriction. However, the fact that he clearly
understands niyoga to be solely for the purpose of procreation suggests that he assumes one.
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Thus, the woman cannot be barren, sickly, too old, or mentally ill. In addi-
tion to being of sound mind, she must also want to engage in niyoga (BDh
2.9.10). Indeed, Gautama and Baudhayana present niyoga as something
brought about essentially at the behest of widows rather than an unwanted
sexual union foisted upon them, although they both explicitly require the
permission of her elders—likely specifically elder members of her husband’s
family—for niyoga to be lawful. Vasistha, by contrast, seems to hold the de-
ceased husband’s father or brother responsible for initiating niyoga® and does
not explicitly require that the widow be a willing participant, although he
may well have assumed as much.

As for the levir, that is, the man charged with fathering a child upon the
widow, he is in all cases a relative of the deceased. Baudhayana assigns this
task specifically to the woman’s husband’s brother (devara) and mentions
no other possible appointees, whereas Gautama regards the husband’s
brother as the ideal appointee, but states that, at least according to some
authorities, a more distant male relative can fill this role instead.® None of
the Dharmasutras indicates any basis for choosing between a man’s brothers
if he had more than one, although some later texts (e.g., AS 3.4.38-39) ad-
dress this issue, as we will see. Vasistha differs somewhat from Gautama and
Baudhayana in that he does not specify whom a man’s relatives should ap-
point as levir, only that he should not be sickly or diseased. However, judging
from other early Dharmasastra works, it is fairly safe to assume that the levir
would have been a relative of the deceased man and typically his brother.

Let us turn now to the nature of the union between the widow and the
levir under niyoga. Does their union comprise a form of marriage, or is it
merely a sexual union with the goal of producing a child, ideally a son, for
a woman with one or no children or at least no sons? A number of explicit

> However, if one accepts the grammatically more plausible, but less well-attested variant pitra
bhratra va for pita bhrata va, the widow initiates niyoga in Vasistha as well, for VaDh 17.56 would
then mean: “After six months, a woman should bathe; make a funerary offering to her deceased hus-
band; assemble the elders who taught him and performed rites for him and his blood-relatives; and
have his father or brother make the appointment”

6 Technically, these relatives comprise, in order of closeness, a man’s sapindas, sagotras,
samanapravaras, and other generic blood relatives. A sapinda is literally a person with whom one
has pindas or ancestral offerings in common. Generally speaking, a person’s sapindas are those
descended from his great-grandfather purely patrilineally. For a detailed discussion of this impor-
tant Brahmanical kinship term, see Kane (1962, 2:452-78) and especially Trautmann (1981, 246
71). A sagotra is a person who belongs to one’s gotra or Brahmanical clan, each of which ostensibly
originates from a particular ancient Vedic seer. Membership in a gotra is passed down indefinitely
through patrilineal descent. A person is one’s samanapravara if the set of more distant Vedic seers
from which he claims descent, technically called a pravara, contains some of the same seers as one’s
own pravara. For a detailed discussion of gotra and pravara, see Kane (1962, 2:479-99).
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textual statements in the Dharmasitras make clear that it must be the latter.
Such statements include Gautama’s prohibition against sexual intercourse
between a widow and her husband’s kinsman outside of her fertile season
(18.5)7; his strict limit on the number of children conceived through niyoga
(18.8); Baudhayana’s prohibition against appointing a woman who is barren,
past menopause, or sickly (2.4.10); and Vasistha’s similar set of prohibitions
(17.57-59). Particularly revealing in this regard is Vasistha’s statement (17.61)
that sexual intercourse between the widow and the male appointee must take
place at a specific sacred hour of the day and be free from the playful laughter,
bites, scratches, dirty talk, and the like that frequently accompany sex. For
it reveals a juridical attempt to stress the solemn, somber nature of niyoga
and to dispel any suspicions that those who participate in the practice do so
simply out of sexual lust.

Thus, given that the aim of niyoga is to provide a childless widow with
a son, it is easy to understand the practice as a means of mitigating the se-
rious financial and social precariousness that such women would have faced
in classical Brahmanical society. The financial precariousness of a childless
widow in early India would have stemmed from the combination of essen-
tially three features of traditional Brahmanical society. The first of these is
that widow remarriage was generally condemned. The second is that, at least
during the period of the Dharmasitras, inheritance was restricted almost en-
tirely to male members of a person’s patriline. Thus, as I will discuss in detail
in the next chapter, widows had little or no right to inherit their husbands’
estates. The third feature of classical Brahmanical society that would have
contributed to the financial precariousness of childless widows is that, as in
most traditional societies, women were effectively barred from all but a few
income-generating activities; and these few occupations open to women ei-
ther were deemed disgraceful (e.g., prostitute) or earned only meager wages
(e.g., yarn spinner). Thus, a childless widow in Brahmanical society would
have been almost entirely dependent upon her male relatives to support her;
and these relatives might often have resented this, especially when she would
have contributed nothing to the family either financially or through the ad-
dition of new male members. If modern ethnographies are any guide, this

7 Precisely what constitutes a woman’s “fertile season” (rfu) is the topic of several verses in impor-
tant later Dharmasastras (MDh 3.46-47, YDh 1.78) and some scholarly disagreement. For a discus-
sion of this issue, see Olivelle (2005, 257). In GDh 18.5, it is likely that the term rfu refers to a period
of sixteen days starting from the onset of menstruation and that, even during this period, sexual
intercourse was prohibited on numerous days, including especially the days of menstruation itself.
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would perhaps have been especially true of a woman’s affines, with whom
a strong personal and emotional connection would often have taken many
years to develop.® Consequently, one can plausibly view the institution of
niyoga as a sort of lifeline for childless widows faced with the prospects of
destitution and social ostracism and understand why Dharmasastra texts
present it as an option that widows would actively pursue.

The fact that Gautama, Baudhayana, and Vasistha all hold a son begotten
through niyoga to be a legitimate heir to a man’s property and rank him
quite high among the various types of sons that a man might have further
supports the position that niyoga would have been an attractive option to
many widows. Specifically, both Gautama (28.32) and Vasistha (17.14) list a
son fathered upon a woman through niyoga among a man’s heirs, second in
rank only to a son that the man himself fathered upon his lawfully wedded
wife; and Baudhayana (2.3.31) differs only slightly from these authors in that
he lists the son begotten through niyoga third rather than second.” Hence,
these three Dharmasttras present niyoga not only as a legitimate means for
a childless widow to acquire offspring but also as a means to provide a man
with a legitimate son and heir.

Of course, this then raises an important question to ask of all leviratic
practices, including niyoga: to whom does the resulting child legally belong,
the widow’s dead husband or the levir? If a boy begotten through niyoga is
a legitimate son and heir, it is still necessary to determine whether he is the
legitimate son and heir of his mother’s deceased husband or his biological fa-
ther. Dharmasastra literature often addresses this question through the met-
aphor of a crop grown in a field. It frames the legal issue of the ownership of a
child conceived through niyoga as a question of whether a crop belongs to the
man who owned the seed from which it grew or the man who owns the field
in which it grew. If a crop belongs to the owner of the seed, a child conceived
through niyoga belongs to its biological father, the levir. If instead it belongs
to the owner of the field, the child belongs to the widow’s husband. This met-
aphor of a crop grown in a field is implicit in the very term used throughout
Dharmasastra literature to designate a son begotten through niyoga, which is
ksetraja, meaning literally “one born of a field”

8 See, e.g., Lamb (2000, 71-74).

® Like Gautama (28.32) and Vasistha (17.13), Baudhyayana (2.3.31) lists first an aurasa son (i.e.,
a son begotten by a man upon his lawfully wedded wife). However, before listing a ksetraja son (i.e.,
the son begotten through niyoga), he lists a putrikaputra (i.e., the son of a daughter appointed as legal
son). Metrical exigencies might partially account for the order of Baudhayana’s list. For a discussion
of the various types of sons recognized in Dharmasastra, see Kane (1962, 2:643-61).
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Different Dharmasastra texts offer different answers to this crucial ques-
tion of whether a boy is legally the son of his mother’s husband or his biolog-
ical father. Vasistha (17.63-64), for instance, states the following:

They say that a son born of a woman who was not appointed belongs to the
man who fathered him. But if she was appointed, he belongs to both men
involved in the appointment.

aniyuktayam utpanna utpadayituh putro bhavatity ahuh | sydc cen niyoginoh |

Thus, for Vasistha a son conceived through lawful niyoga belongs to both
his biological father and his mother’s husband.!® Baudhayana (2.3.18), for
his part, fundamentally agrees with Vasistha, stating that a ksetraja son has
two fathers, belongs to two gotras (patrilineal clans), and offers ancestral
offerings to and receives inheritance from both the man who fathered him
and his mother’s husband.

Gautamass discussion of paternity (18.9-14), however, is more cryptic:

A child belongs to the man who fathered it, except when there is an agree-
ment or it is begotten on the appointed wife of a living man. If it is begotten
by a stranger, it belongs to him; or else to both of them. However, if the
woman’s husband takes care of the child, it belongs to him alone.

janayitur apatyam | samayad anyatra | jivatas ca ksetre | parasmat tasya |
dvayor va | raksanat tu bhartur eva |

Here Gautama begins by stating that a child belongs to its biological father,
but he makes two exceptions to this rule. The first of these is in the event of
some sort of agreement. The second is if the child is fathered upon the ksetra
(“appointed wife”) of a living man.

The decision to use the word ksetra, which ordinarily means “field,” to de-
note a man’s wife in this passage is quite telling, for it undoubtedly alludes
to the standard metaphor of a crop grown in a field used in Dharmasastric
discussions of the paternity of a child begotten through niyoga, the ksetraja

10 Earlier in his text, however, Vasistha (17.6-11) addresses this issue but does not seem to take a
personal position.
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son. Thus, referring to a man’s wife as a ksetra strongly implies the context
of niyoga. And the fact that Gautama prescribes niyoga immediately before
the passage under discussion confirms this context. Hence, we incidentally
learn from Gautama’s second exception an unusual feature of niyoga that
sets it apart from most other forms of levirate practiced throughout the
world: the woman involved did not have to be a widow. Instead, she could be
amarried woman, whose husband was unable to father children himself due
to impotency or disease. This is made clear, for instance, by Baudhayana,
who explicitly defines a ksetraja son as “the son of a dead man or an impo-
tent or diseased man that another man, after receiving permission, begets
upon his wife”!! Thus, Gautama’s second exception to his general rule that
a child belongs to its biological father comprises cases of niyoga where the
woman involved is not a widow. In such cases, according to Gautama, the
resulting child belongs to the woman’s husband. And this only makes sense,
for why would a man permit his brother to have sex with his wife, if it wasn’t
a viable means for him to acquire a lawful son and heir?

Moreover, if Gautama’s second exception is niyoga involving a nonwidow,
it would make sense if his first exception comprises cases of niyoga involving
a widow. In other words, it is reasonable to understand the samaya (“agree-
ment”) that Gautama refers to as niyoga, which is precisely how his extant
commentators do.!? The reason why Gautama uses the generic term samaya
instead of the more standard niyoga may be that, in his day, the technical
usage of the term to denote levirate had not yet developed.!® In any case, it is
fairly clear that, in Gautama’s opinion, the father of a child begotten through
niyoga is its mother’s husband. It is unclear, however, whether he considers
such a child’s biological father to be a second legal father, as do Baudhayana
and Vasistha.

Beyond this, in the above passage Gautama addresses the issue of a woman
who conceives a child with a man from outside of her husband’s family.
Such a child, he holds, belongs only to its biological father or else to both its

! BDh 2.3.17: mrtasya prasito yah klibavyadhitayor vanyenanumatena sve ksetre sa ksetrajah |

12 According to Maskarin, “the agreement takes the form: you get sexual pleasure, I get the kid”
(tava ratir mamapatyam iti evamriipah samayah), while Haradatta explains the situation as follow: “if
relatives appoint a man after making the agreement that the child will belong to the woman’s hus-
band” (yadi jAiatayah samayam krtva niyunijate ksetrino ‘patyam astv iti).

13 Within the context of levirate, the term niyoga appears to be first used by Vasistha (17.56, 64—
65). However, a participial form of ni + yuj (“to appoint”) with the additional preverb sam is used
slightly earlier in this context by Baudhayana (2.4.10).
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biological father and its mother’s husband. However, if the woman’s husband
looks after it, then it belongs to him alone.

In light of what we have seen about the paternity of children begotten
through niyoga according to Gautama, Baudhayana, and Vasistha, it is worth
considering what the two men most associated with the practice—the levir
and the woman’s husband—might have gotten out of it. Sexual pleasure, of
course, is a plausible motive for the levir, although Vasistha along with sev-
eral later authors attempts to rule this out. A feeling of obligation to obey
one’s elders and to help a sonless brother or sister-in-law might also have
motivated levirs. In addition, at least according to Baudhayana and Vasistha,
through niyoga a levir has the potential to acquire a son, albeit one that he
must share with his deceased kinsman. Hence, the increased social standing
and greater financial security in old age that came with sons in premodern
India would have provided strong motivations for a levir as well as for the
woman’s husband, if he was alive at the time of niyoga.

It is noteworthy, however, that while Dharmasastra literature frequently
stresses the importance of sons to a man, it generally attributes this im-
portance not to the worldly benefits of social status and financial security,
but rather to otherworldly, religious benefits.!* Thus, for example, Vasistha
(17.2) cites a passage from a Vedic text, the Aitareya Brahmana (33.1),
which states:

If a father sees the face of his son born and living, he pays off a debt and
attains immortality in him.

rnam asmin samnayati amrtatvam ca gacchati |
pita putrasya jatasya pasyec cej jivato mukham ||

This verse alludes to two major Vedic beliefs concerning the importance
of sons. The first of these is that a man is born with an innate debt to his
ancestors which he must pay off through fathering sons.!® The second is that
a man is reborn in his son and, thereby, attains immortality. Hence, an im-
portant current in early Brahmanical thought held that sons are essential for
a man’s prosperity in the hereafter. And it is all but certain that this widely

14 See Kane (1962, 3:641-43).
15 On the early history of this concept, see Jamison (2014).
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attested line of thinking would have provided another powerful incentive for
the practice of niyoga—one that Brahmanical jurists, deeply concerned as
they were with soteriology, would have found especially important.

Although Gautama, Baudhayana, and Vasistha all lay down a number of
rules governing the practice of niyoga, these rules do not appear to be so re-
strictive that they would render the lawful practice of niyoga especially rare
or difficult.!® Furthermore, none of these authors addresses any possible
objections to niyoga or expresses any personal misgivings about the prac-
tice. The only possible exception to this is the following statement of Vasistha
(17.65-66):

There is no niyoga out of greed for inheritance. According to some, how-
ever, one might appoint a woman after assigning her a penance.

rikthalobhan nasti niyogah | prayascittam vapy upadisya niyunijyad ity eke |

It seems, however, that Vasistha’s intent here is not to discourage niyoga, but
merely to rule out the financial security that a woman gains by having a son
as a motive for niyoga, just as he elsewhere (VaDh 17.61) attempts to rule out
sexual lust as a motive for the practice. Hence, Gautama, Baudhayana, and
Vasistha all clearly regard niyoga as an unproblematic means for a sonless
woman, a dead man, and even a living man incapable of fathering children to
acquire a lawful son.

Having examined how these authors treat niyoga, it is now necessary to
consider how they view widow remarriage. It is noteworthy that none of
these authors’ works contains anything like a straightforward prohibition
against widows remarrying. Nevertheless, passages in all of their works
strongly suggest that they understood the practice to be generally prohibited.
For instance, there are the following passages of Baudhayana and Vasistha
that allow widows to remarry under quite restricted conditions:

If a girl's husband dies after she has been given away or after the nuptial of-
fering has been made and she returns home after going away, provided that

16 Tn this regard, I disagree with Kane’s view (1962, 2:601-2) that “the practice of niyoga was hedged
round with so many restrictions that it must not have been very much prevalent and instances must
have been rather rare”
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she is a virgin, she can undergo the rite of marriage again following the pro-
cedure for a remarried woman.

nisystayam hute vapi yasyai bhartda mriyeta sah |
sa ced aksatayonih syad gatapratyagata sati |
paunarbhavena vidhina punah samskaram arhati || (BDh 4.1.16)

If a young girl has been given with words and the pouring of water, but her
fiancée dies beforehand and she was never married with the recitation of
mantras, then she belongs only to her father.'” A girl who has been forcibly
taken, if she is not married with the recitation of mantras, may be given to
another man according to the prescribed rules. She is like a virgin in every
way. When the man who took her hand dies, a girl who has merely been
consecrated with mantras, provided she is still a virgin, can undergo the rite
of marriage again.

adbhir vaca ca dattayam mriyetadau varo yadi |

na ca mantropanita syat kumari pitur eva sa ||

baldc cet prahrta kanya mantrair yadi na samskrta |

anyasmai vidhivad deya yatha kanya tathaiva sa ||

panigrahe mrte bala kevalam mantrasamskrta |

sa ced aksatayonih syat punah samskaram arhati || (VaDh 17.72-74)

Broadly speaking, these passages allow young women to remarry, if their
first marriage rite was never properly completed or their marriage was never
consummated. Hence, it would seem that their authors understand widows
to be prohibited from remarrying once their marriages have been ritually
performed in their entirety and consummated. In other words, the authors of
these passages assume a general prohibition against widow remarriage.
Furthermore, although the above passage of Baudhayana comes from
what scholars have long recognized to be a significant later addition to his
text,'® one can discern a similarly negative attitude toward widow remarriage
in earlier sections of the Baudhdyana Dharmasitra. In particular, such an
attitude is evident in Baudhayana’s treatment of a standard Dharmasastric
category of son called paunarbhava, which he (2.3.27) defines as follows:

17 The implication is that her father is free to give her in marriage to another man.
18 See Biihler ([1879-1882] 1969, 2:xxxiii-xxxv), Kane (1962, 1:42-43), and Olivelle (2000, 191).
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A paunarbhava is a son born of a woman, called “remarried” (punarbhii),
who takes another husband after abandoning her first husband, as he is ei-
ther impotent or an outcaste.

klibam tyaktva patitam va yanyam patim vindet tasyam punarbhvam yo
jatah sa paunarbhavah |

Thus, a paunarbhava is a son born of a remarried woman, for which the
Sanskrit term is punarbhii. And although Baudhayana presents her first
husband’s impotency or loss of caste as the reasons why a woman might seek
to remarry, Vasistha provides alonger list of such reasons and includes among
them specifically the death of her first husband.!” Hence, the treatment of
the paunarbhava (“son of a remarried woman”) in Dharmasastra provides
an important lens through which to understand how classical Brahmanical
society viewed widow remarriage, at the same time that it informs us that
widows did, in fact, remarry in early India with some regularity. Baudhayana
(2.3.32) considers a paunarbhava to be entitled to membership in his father’s
gotra or patrilineal clan, but devoid of any rights of inheritance. From this
his fundamentally negative attitude toward widow remarriage is apparent.
Gautama, for his part, likewise seems to disapprove of widow remarriage, for
he (15.18) includes a paunarbhava among those unfit to be fed at a Sraddha
rite, the classical form of Brahmanical ancestor worship. However, he may
not have disapproved of widow remarriage quite as strongly as Baudhayana
does, given that he (28.33-34) considers a paunarbhava to be entitled to a
quarter of his father’s estate in the absence of sons of more prestigious types.
Although the previously cited passage of Vasistha (17.72-74) indicates
that he understood widow remarriage to be generally prohibited by pro-
viding exceptions to this rule, at least one passage of his work suggests a
more tolerant attitude toward the practice. Specifically, Vasistha departs
notably from Gautama and Baudhayana in his treatment of a paunarbhava,
whom he includes among the categories of sons that are “heirs, relatives, and
saviors from great danger.”?° Therefore, he clearly holds the sons of remarried

% VaDh 17.19-20: “A remarried woman (punarbhii) is a woman who abandons the husband
of her childhood, consorts with other men, and then returns to his house. Or instead a remarried
woman (punarbhii) can be a woman who abandons a husband who is impotent, an outcaste, or in-
sane and takes another husband or who does so after her husband’s death” (punarbhiir ya kaumaram
bhartaram utsrjyanyaih saha caritva tasyaiva kutumbam asrayati sa punarbhiir bhavati | ya va klibam
patitam unmattam va bhartaram utsrjyanyam patim vindate mrte va sa punarbhir bhavati |)

20 VaDh 17.25: ity ete dayada bandhavas trataro mahato bhayad ity ahuh |
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women, including remarried widows, in markedly higher regard than
Gautama and Baudhayana do and grants them considerably greater rights of
inheritance.

Beyond this, Vasistha’s work also contains the following vexing passage,
germane to a discussion of widow remarriage:

A woman whose husband has gone abroad should wait five years for him.
After five years, she should go to her husband’s presence. But if she does not
wish to live abroad for religious or financial reasons, she may act as if he
were dead. Thus, a Brahmin woman who has given birth should wait five
years and one who has not, four; a Ksatriya woman who has given birth
should wait five years and one who has not, three; a VaiSya woman who has
given birth should wait four years and one who has not, two; and a Sidra
woman who has given birth should wait three years and one who has not,
one. After this period, each preceding member of this list is worthier than
each subsequent one: a man who shares in the same property as her hus-
band, a man of his same parentage, a man who shares in the same ances-
tral offerings of food or of water, and a man of the same patrilineal clan.
However, when a member of her husband’s family is available, she should
not go to a stranger.

prositapatni pafica varsany updsita | drdhvam paricabhyo varsebhyo
bhartrsakasam gacchet | yadi dharmarthabhyam pravasam praty anukama
na syad yatha preta evam vartitavyam sydt | evam brahmani pafica
prajataprajata catvari rajanya prajata paricaprajata trini vaisya prajata
catvary aprajata dve $idra prajata triny aprajataikam | ata ardhvam saman
arthajanmapindodakagotranam parvah pirvo gariyan | na tu khalu kuline
vidyamane paragamini syat | (VaDh 17.75-80)

As one can see, here Vasistha lays down rules for a woman whose husband
has traveled abroad.?! After waiting a period of between one and five years,
depending upon her caste and whether she has given birth to any children,
such a woman is supposed to go to her husband unless concerns related to
her religious (dharma) or material (artha) well-being dissuade her. In this
event, Vasistha effectively prescribes that a woman should have recourse to

2l Gautama (18.15-17) lays down a similar, but less detailed set of rules. Unlike Vasistha, however,
he neglects to explain what a woman is supposed to do, if she does not go to her husband after a pe-
riod of waiting.
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her husband’s closest available male relative and that, failing all such relatives,
she may even have recourse to a stranger. Unfortunately, Vasistha fails to spell
out the exact nature of the recourse he here intends, but it is almost certainly
sexual, given that the waiting period is shorter for awoman who has notborne
any children and longer for higher-caste women, of whom Brahmanical so-
ciety expected greater chastity. Moreover, although the passage above strictly
addresses a woman whose husband has gone abroad rather than a widow,
it is reasonable to assume that if a woman whose husband may still be alive
is allowed to have sex with another man, a woman whose husband is defi-
nitely dead would be permitted to do the same. Consequently, this passage of
Vasistha is implicitly germane to the sexual behavior of widows.

Some confirmation of this comes from the following passage of the
Arthasastra (3.4.37-42):

The wife of a man who has taken a long trip abroad, become a renunciant, or
died should wait for seven menstrual periods or for a year, if she has borne
children. Then she should go to her husband’s uterine brother. If there are
many, she should go to the one closest in age, a righteous one, one capable
of supporting her, the youngest one, or one without a wife. In the absence of
uterine brothers, she may go to a sapinda relative who is not her husband’s
uterine brother or to a more distant family-member who is nearby. This is
the precise order of them.

If she remarries or takes a lover, passing over these heirs, the lover, the

woman, the man who gives her, and the man who marries her all receive

the punishment for adultery.

dirghapravasinah pravrajitasya pretasya va bharya sapta tirthany akankseta
samvatsaram prajata | tatah patisodaryam gacchet | bahusu pratydsannam
dharmikam bharmasamartham kanistham abharyam va | tadabhave ‘py
asodaryam sapindam kulyam vasannam | etesam esa eva kramah |

etan utkramya dayadan vedane jarakarmani |

jarastridatrvettarah sampraptah samgrahatyayam ||

As one can see, this passage of the Arthasastra lays down rules for a woman
whose husband is traveling abroad just like the preceding passage of Vasistha.
However, it also specifies that these rules apply equally to a woman whose
husband has become a renunciant or died. Therefore, it makes explicit what
I have argued can be reasonably inferred from Vasisthas passage: that its
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rules for women whose husbands have gone abroad also broadly apply to
widows. Furthermore, the Arthasastra spells out quite clearly that the rules it
lays down concern marriage (vedana) and the taking of a lover (jarakarman)
rather than niyoga. And this in turn supports Stephanie Jamison’s (2006,
211) position that the passage of Vasistha under discussion prescribes
remarriage.

However, there is a serious problem with this interpretation of Vasistha: it
seemingly conflicts with at least two other passages of his work. One of these
is the set of three verses (VaDh 17.72-74) that I cited and discussed earlier,
where Vasistha lays down special circumstances under which widows can
remarry: essentially if their marriages were not sanctified with mantras
or not consummated. It is not obvious how to reconcile these verses with
VaDh 17.79-80, if it is interpreted as prescribing remarriage, for it clearly
lays down rules for women whose marriages have been properly performed
and who are not virgins. One possible way to resolve this apparent conflict is
to understand these two passages of Vasistha as concerned with notably dif-
ferent forms of marriage. Specifically, the former passage (VaDh 17.72-74)
may address cases where control over a girl reverts to her father, who is then
free to give her to another man of his choosing from any family, whereas the
latter passage (VaDh 17.79-85) deals with so-called widow inheritance, that
is, the remarriage of a widow within her husband’s family by his co-heirs.
The other passage of Vasistha that seemingly conflicts with VaDh 17.79-80,
if it is understood to enjoin remarriage, is the previously discussed passage
(17.56-61) where he prescribes niyoga and takes pains to stress the solemn,
strictly procreative nature of the institution. For it is hard to understand
why Vasistha would do this, if he actually approves of widow remarriage.
Moreover, it seems unlikely that VaDh 17.79-80 prescribes niyoga rather
than remarriage, given that it explicitly includes among its intended subjects
women who have already borne children.?? Consequently, there appears to
be a genuine conflict between VaDh 17.79-80 and certain other passages of
Vasistha (17.56-61, 72-74). Perhaps the best way to account for this is by as-
suming that these passages constitute separate textual layers of the Vasistha
Dharmasiitra, unsatisfying as this solution may be to some readers.

In any case, it is worth noting at this point that the men clearly prescribed
as second husbands in the Arthasastra (3.4.38-40) closely match the men

22 One might attempt to explain this away by noting that, unlike other authors, Vasistha nowhere
requires a woman engaging in niyoga to be sonless or childless. This, however, feels rather like special
pleading and ignores the obviously procreative goal of niyoga according to Vasistha.
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prescribed as levirs in Gautama (18.4-6) and other Dharmasastra texts.
Specifically, as we have seen, the ideal levir within Dharmasastra is a woman’s
husband’s brother, and this is precisely the ideal second husband prescribed
in the Arthasastra. Furthermore, the general principle in both niyoga and
widow remarriage as presented in the Arthasastra seems to be that, if her
husband has no available brother, a woman is supposed to seek out his next
closest available kinsman. This suggests that these two practices were not
nearly so distinct from one another in early India as Dharmasastra sources
would lead one to believe. In this regard, the fact that the Arthasastra—a text
that deals with many of the same topics as Dharmasastra works, but from a
less moralistic perspective—makes essentially no mention of niyoga® is ex-
tremely telling. From this it would appear that the institution of niyoga is
a distinctive and intentional Brahmanical creation—a reformed version of
widow remarriage, if you will—designed with the specific aim of making the
practice appear wholly different from widow remarriage at a time when it
was increasingly frowned upon for women to remarry. This origin of niyoga
in widow remarriage would then explain the increasing efforts taken by
many Dharmasastra authors to dissociate these practices, as we will see.

Finally, before moving on from the Dharmasitras, let us turn to
Apastamba, the author of probably the earliest surviving Dharmasastra text.
Unlike Gautama, Baudhayana, and Vasistha, Apastamba regards niyoga as a
completely illegitimate practice that is contrary to dharma. The relevant pas-
sage of his work (ApDh 2.27.2-3) begins by presenting an argument in favor
of niyoga or probably more accurately widow inheritance:

One should not introduce to strangers a woman who has assumed a place
among the members of one’s patrilineal clan, for a woman is given to a
family—so they teach.

sagotrasthaniyam na parebhyah samacaksita | kulaya hi stri pradiyata ity
upadisanti |

The argument here is quite different from what one encounters in later
Dharmasgastra literature, where the debate is between niyoga and lifelong

23 The closest exception to this is AS 5.6.40, which concerns the failure of a royal line and puts forth
as a possible remedy that a future king might be sired upon the dead king’s daughter by a man of the
same caste.
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celibacy for widows. Instead, the issue in this passage is whether one
“should introduce” (samacaksita) a widowed woman who has married into
one’s family to men outside of one’s family. The verb sam + a + Vcaks (“to
introduce”) is an unusual one to use here, as its translation implies, but
context makes clear that it must mean one of two things: “to give in mar-
riage” or “to appoint” in the sense of niyoga. Consequently, it is somewhat
ambiguous whether Apastamba’s passage deals with niyoga per se or with
widow remarriage. Given that the levirs involved in niyoga are always the
female participant’s affines,?* the latter seems more likely. Assuming this
to be correct, the position taken in this passage is that a widow cannot re-
marry outside of her husband’s family, but must remarry inside of it. And
the justification provided for this is the belief that a bride is given to an en-
tire family.

Apastamba agrees with the aforementioned position insofar as he opposes
widows remarrying outside of their husbands’ families. However, he also
opposes widows remarrying within their husbands’ families and makes his
case against such remarriages as follows:

This position is rejected on account of people’s weakness vis-a-vis their
sense-organs, for any other man’s hand is that of stranger with no difference
between them. Moreover, for such a transgression both the man and the
woman go to hell, for the good fortune resulting from self-restraint is supe-
rior to a child resulting from such behavior.

tad indriyadaurbalyad vipratipannam | avisistam hi paratvam paneh |
tadvyatikrame khalu punar ubhayor narakah | niyamarambhano hi varsiyan
abhyudaya evamarambanad apatyat | (ApDh 2.27.4-7)

Here Apastamba holds that widows should not remarry even within their
husbands’ families on the basis of two arguments. The first of these is that
people are naturally given over to sensual pleasures and, thus, presumably
might be sullied, if they sought to marry their husbands’ kinsmen or their
kinsmen’s wives. Here Apastamba perhaps alludes to the established prin-
ciple of Brahmanical hermeneutics (Mimamsa) that only an action without
a perceptible, worldly motive can qualify as dharma. His second argument

24 The only exception to this comes from the very late (c. 700-800 CE) Vaisnava Dharmasastra
(15.3), which allows an unrelated Brahmin to be the levir.
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against widow remarriage even within one’s husband’s family is that the hand
of a stranger and her husband’s kinsman are equally foreign to a virtuous
wife. Having made these arguments against widow remarriage, Apastamba
then warns of the hellish afterlife that awaits those who engage in the practice
and proclaims lifelong celibacy to yield greater otherworldly rewards than
any resulting offspring might produce. From this it is clear that, uniquely
among the authors of the Dharmasutras, Apastamba opposes not only widow
remarriage but also niyoga and considers lifelong celibacy to be the only le-
gitimate option for widows.

That Apastamba takes such a unique position is rather unsurprising, when
one notes the uniquely strong restrictions that he places upon polygyny. For
whereas Baudhayana (1.16.2-5) and Vasistha (1.24) both explicitly allow
high-caste men to marry multiple wives and Gautama issues no prohibitions
against it, Apastamba allows polygyny only if a man has not yet established
his sacred fires and his wife fails to fulfill her religious duties (dharma) or to
bear children.?® Hence, Apastamba appears to have held an especially strong
belief in monogamy and the indissolubility of marriage, which may explain
why he prohibits women from any sort of sexual activity after their husbands’
deaths. Beyond this, his complete opposition to niyoga and widow remar-
riage further explains his position that a child belongs only to the man who
fathered it.%

To briefly summarize then, the Dharmasttras of Gautama, Baudhayana,
and Vasistha all prescribe niyoga as a perfectly legitimate option for
widows with few or no children or at least no sons. Moreover, Gautama
and Baudhayana both clearly oppose widow remarriage, while seemingly
recognizing it as a common practice in early India. And certain passages of
Vasistha (17.56-61, 72-74) likewise seem to imply opposition to widow re-
marriage. At least one passage of Vasistha’s work (17.79-80), however, ap-
parently allows or even enjoins widows to remarry. Apastamba, for his part,
differs markedly from the authors of the other Dharmasatras in his views on
the sexual behavior of widows. Specifically, he is unique in his opposition to

25 ApDh 2.11.12-14: “When his wife successfully participates in religious rites and bears chil-
dren, a man may not take another wife. However, if she fails in either of these duties, he may take
another wife before establishing his sacred fires, for a woman involved in the establishment of
the sacred fires is connected with all the rites of which this establishment is a prerequisite part”
(dharmaprajasampanne dare nanyam kurvita | anyatarabhave karya prag agnyadheyat | adhane hi sati
karmabhih sambadhyate yesam etad angam |)

26 See, e.g., ApDh 2.13.5: “A son belongs to the man who begat him—so states a Brahmana.
(utpadayituh putra iti hi brahmanam |)
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not only widow remarriage but also niyoga and in his advocacy of lifelong
celibacy for widows.

Manu

After the four Dharmasitras, the next oldest work of Hindu law is almost cer-
tainly the Manava Dharmasastra, by all accounts the single most important
and influential text in the entire Hindu legal tradition. Although ascribed
to Manu, the mythical first man and king, it is undoubtedly indebted to the
earlier Dharmasiitras and probably dates to around the second century CE
(Olivelle 2005, 25). Like most of the Dharmasutras, Manu’s work denies
the legitimacy of widow remarriage, but unlike most of them, it also rejects
niyoga. I will begin by examining Manu’s views on the former issue before
turning to the latter.

Manu flatly prohibits widows from remarrying and advocates that they
should instead practice lifelong celibacy in the following passage (5.157-62):

A woman may emaciate her body as she desires by living on auspicious
flowers, roots, and fruits, but she should never even mention the name of
another man, when her husband has died. Until death, she should remain
forbearing, self-restrained, and celibate, pursuing the unsurpassable law of
those women who take only one husband. Many thousands of Brahmins
who were celibate from youth have gone to heaven without continuing their
family-lines. A virtuous woman who remains celibate after her husband has
died goes to heaven, even if sonless, just like those men who were celibate.
A woman who transgresses against her husband out of greed for children
obtains scorn in his world and is deprived of the world of her husband.
There is no legitimate offspring in this world that is begotten by another
man or upon another man’s wife. A second husband is nowhere taught for

virtuous women.

kamam tu ksapayed deham puspamiilaphalaih subhaih |
na tu namapi grhniyat patyau prete parasya tu ||

asita marandt ksanta niyata brahmacarini |

yo dharma ekapatninam kanksanti tam anuttamam ||
anekani sahasrani kumarabrahmacarinam |

divam gatani vipranam akrtva kulasamtatim ||
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myte bhartari sadhvi stri brahmacarye vyavasthita |
svargam gacchaty aputrapi yatha te brahmacarinah ||
apatyalobhad ya tu stri bhartaram ativartate |

seha nindam avapnoti patilokdc ca hiyate ||
nanyotpannd prajdastiha na capy anyaparigrahe |

na dvitiyas ca sadhvinam kvacid bhartopadisyate ||

Virtually the only purpose of this entire passage is to establish and to stress
that women must not engage in sexual intercourse after their husbands’
deaths. One important implication of this, of course, is that widows in
second-century North India were, in fact, often sexually active, or at least
that Brahmanical jurists at the time, like Manu, worried deeply about this
possibility. Another perhaps more obvious implication is that Manu him-
self strongly opposes widow remarriage. And in keeping with this sen-
timent, he elsewhere bars the sons of remarried women from attending
divine and ancestral rites (3.155); discourages giving gifts to them (3.181);
and denies them the right to inherit their fathers’ estates (9.160). Thus, he
clearly condemns widow remarriage in general as a practice contrary to
dharma.

There are, however, a few verses of Manu that allow widows to remarry
under restricted conditions. For example, the following passage (MDh
9.175-76) permits a widow to take another husband apparently via some
special remarriage ceremony, provided that she is still a virgin:

If a woman who is abandoned by her husband or widowed gets remarried
of her own desire and bears a son, he is called a “son of a remarried woman”
(paunarbhava). Such a woman or one who has gone away and come back,
provided that she is a virgin, can be married again to her husband following
the procedure for remarriage.

ya patya va parityakta vidhava va svayecchaya |
utpadayet punar bhiitva sa paunarbhava ucyate ||

sa ced aksatayonih syad gatapratyagatapi va |
paunarbhavena bhartra sa punah samskaram arhati ||

Consequently, Manu permits remarriages for what must have been a nu-
merically small group of widows: young girls whose marriages were never
consummated. However, considering his negative attitude toward sons
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born of remarried women, it would seem that he rather discourages even
remarriages of this type.

Similarly, earlier in his text, Manu (9.97) mentions another scenario in
which widow remarriage is permissible:

If a girl has had a bride-price paid for her and the giver of that bride-price
dies, she should be given to her fiancée’s brother, if she consents.

kanyayam dattasulkayam mriyeta yadi Sulkadah |
devardya pradatavya yadi kanyanumanyate ||

This verse imagines a case where a man has paid a bride price for a girl and
subsequently dies, presumably before marrying her.?’ In such an event, it
lays down that the girl should be given instead to her would-be husband’s
brother, if she consents. Thus, the verse effectively prescribes a limited
form of so-called widow inheritance applicable specifically in bride-price
marriages. It is notable, however, that the immediately following verse of
Manu condemns bride-price marriages even among Siidras.?® Olivelle
(2005, 31) compellingly argues that we reconcile the apparent contradic-
tion between these verses by interpreting the latter as an expression of
Manu’s moral voice and the former as an expression of his legal voice. In
other words, he suggests that while Manu was personally opposed to both
bride-price marriages and widow remarriage, he recognized the reality of
these practices and, thus, provides legal rules governing them despite his
misgivings.

One final passage of Manu (9.75-76), where he seemingly takes a rather
tolerant view of widow remarriage, merits special discussion:

If a woman’s husband has gone abroad after providing for her livelihood,
she should live observing self-restraint. However, if he has gone abroad
without providing for her livelihood, she should live by means of respect-
able crafts. She should wait eight years for a husband who has gone abroad

%7 Some confirmation of this comes from MDh 9.99, which seemingly refers to a similar case where
a father receives a bride price for his daughter from one man, but then gives her in marriage to an-
other. Note that, in this case, there is an understood period of time between the giving of the bride
price and the wedding ceremony, during which legally significant events may take place. On the in-
terpretation of this verse, see Olivelle (2005, 327).

28 MDh 9.98: “Even a Stdra giving his daughter should not accept a bride-price.” (adadita na sidro
‘pi Sulkam duhitaram dadat |)
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to carry out a religious duty; six years for one who has gone abroad for
the purpose of knowledge or fame; and three years for one who has gone
abroad to fulfill a desire.

vidhaya prosite vrttim jiven niyamam dsthita |

prosite tv avidhdyaiva jivec chilpair agarhitaih ||

prosito dharmakaryartham pratiksyo ‘stau narah samah |
vidyartham sad yasortham va kamartham trims tu vatsaran ||

As one can see, this passage deals with a theme that we have encountered
and discussed earlier in this chapter in the Dharmasatra of Vasistha,
namely, the proper period of waiting for women whose husbands have
gone abroad. Indeed, the inclusion of a passage on this theme within Manu
is likely a reflection of his participation in a conservative expert tradition
of jurisprudence, wherein the treatment of certain established topics was
tully expected, almost required. Furthermore, although this passage does
not, strictly speaking, concern widows, it is fairly safe to draw implications
about widows from it, as I argued earlier with respect to a similar passage
of Vasistha (17.75-80). And, significantly, this passage of Manu appears to
allow women to remarry after a period of waiting for their husbands. At
least, this seems to be the implication.?’ However, Manu notably refrains
from stating it outright, presumably because he is personally very much
opposed to widow remarriage, as Olivelle (2005, 326) notes. Thus, here
again we are perhaps experiencing the difference between Manu’s moral
voice, which denies the legitimacy of widow remarriage, and his legal or
juridical voice, which compels him to include certain traditional themes
in his work.

Let us turn now to Manu’s views on niyoga. Although Manu mentions and
alludes to niyoga in numerous places in his work, he most directly addresses

% Interestingly, only Nandana among Manu’s commentators admits this. He states: “The intended
meaning is that, after this period, there is no sin in taking another husband. And this does not con-
flict with the passage prescribing celibacy for widows as that applies to women who desire an espe-
cially great reward, not to others.” (irdhvam bhartrantaraparigrahe na doso ‘stity abhiprayah | yat tu
mrtabhartrkanam brahmacaryavacanam tat phalatisayakamanam nanydasam ity avirodhah |) Manu’s
other commentators, by contrast, engage in tortured reasoning of various sorts to arrive at more
acceptable interpretations of his verse. For example, Bharuci argues: “This time limit applies only
to a woman whose husband has provided no livelihood for her insofar as she must live by means of
respectable crafts. After this time period, she may instead live even by means of contemptible crafts”
(tasya evayam kalaniyamah agarhitasilpajivanena | ardhvam tu kalad etasmad garhitenapi jivec
chilpena |)
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the legitimacy of the practice in a single lengthy passage (9.57-71). The first
section of this passage (9.57-63) reads as follows:

An older brother’s wife is an elder’s wife to his younger brother, whereas a
younger brother’s wife is held to be a daughter-in-law to his older brother. If
an older brother has sex with his younger brother’s wife or a younger brother
has sex with his older brother’s wife when no calamity threatens, they both
become outcastes, even if they were properly appointed. However, a duly
appointed woman may obtain from her husband’s brother or sapinda rel-
ative desirable progeny, if his family-line would die out. A man who has
been appointed to a widow should at night smear himself with ghee and,
refraining from speech, beget upon her a single son, never a second. Some
who are knowledgeable about this, seeing that the couple have not thereby
tulfilled the purpose of niyoga under the law, prescribe begetting a second
child upon appointed women. However, when the purpose of the appoint-
ment (niyoga) to the widow has been fulfilled in accordance with the rules
laid down, the couple should behave toward one another like an elder and
a daughter-in-law. But if the appointed couple forsakes the prescribed rules
and acts out of lust, they both become outcastes—the one for sleeping with
his daughter-in-law, the other for sleeping with her elder.

bhratur jyesthasya ya bharya gurupatny anujasya sa |
yaviyasas tu ya bharya snusa jyesthasya sa smrta ||
jyestho yaviyaso bharyam yaviyan vagrajastriyam |
patitau bhavato gatva niyuktav apy anapadi ||
devarad va sapindad va striya samyan niyuktaya |
prajepsitadhigantavya samtanasya pariksaye ||
vidhavayam niyuktas tu ghrtakto vagyato nisi |
ekam utpadayet putram na dvitiyam kathamcana ||
dvitiyam eke prajanam manyante strisu tadvidah |
anivrttam niyogartham pasyanto dharmatas tayoh ||
vidhavayam niyogarthe nivrtte tu yathavidhi |
guruvac ca snusavac ca varteyatam parasparam ||
niyuktau yau vidhim hitva varteyatam tu kamatah |
tav ubhau patitau syatam snusagagurutalpagau ||

This passage begins by stating the general rule that a man may not have sex with
his brother’s wife before prescribing in detail an important exception: a woman
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may have sexual intercourse with her husband’s brother or other sapinda rel-
ative for the purpose of conceiving a child, provided that she has been duly
appointed and that the family line would otherwise come to end. In this re-
gard, the passage closely resembles those passages of the Dharmasitras that
prescribe niyoga. However, it adds a few restrictive rules governing the levir’s
behavior that are not seen in these earlier texts, specifically, that he must smear
himself with ghee, refrain from talking, and approach the appointed woman
at night. These details are similar to Vasistha’s requirement (17.61) that sexual
intercourse between the widow and the male appointee must take place at a
sacred hour before dawn (prajapatye muhiirte) and be free from the playful
laughter, bites, scratches, dirty talk, and the like that often accompany sex.
Thus, like Vasistha, Manu appears determined to emphasize the solemn,
somber nature of niyoga and to dispel any suspicions that those who partici-
pate in the practice do so simply out of sexual lust. And, to this end, he places
additional unprecedented restrictions around the sexual intercourse that is the
central part of niyoga. One finds additional confirmation of Manu’s desire to
stress the solemn ritual nature of niyoga in the fact that, more than any of his
predecessors, he takes pains to warn of the dire consequences of violating the
rules governing the practice. From all of this one gets the impression that Manu
basically approves of niyoga, but with notable apprehension.

However, the immediately following passage of Manu’s text (9.64-68) di-
rectly contradicts this, for it harshly and unambiguously condemns niyoga:

Twice-born men should never appoint a widowed woman to another man,
for those who appoint such a woman to another man kill the eternal law.
Niyoga is nowhere spoken of in the wedding mantras nor is widow remar-
riage ever prescribed in the rules of marriage. It is a law for beasts reviled
by educated twice-born men. It became a law for men as well when Vena
reigned as king. Long ago, when he ruled the entire earth, that greatest of
royal sages brought about a mixing of the social classes, his mind overcome
by lust. Since that time, good people revile any man who out of delusion
appoints a woman whose husband has died to beget a child.

nanyasmin vidhava nari niyoktavya dvijatibhih |
anyasmin hi niyusijana dharmam hanyuh sanatanam ||
nodvahikesu mantresu niyogah kirtyate kvacit |

na vivahavidhav uktam vidhavavedanam punah ||
ayam dvijair hi vidvadbhih pasudharmo vigarhitah |



40 WIDOWS UNDER HINDU LAW

manusyanam api prokto vene rajyam prasasati ||
sa mahim akhilam bhu#ijan rajarsipravarah pura |
varnanam samkaram cakre kamopahatacetanah ||
tadaprabhrti yo mohat pramitapatikam striyam |
niyojayaty apatyarthe tam vigarhanti sadhavah ||

In this passage, as one can see, Manu argues that virtuous people or at
least twice-born men should not participate in niyoga, as it—like widow
remarriage—lacks a basis in scripture and, in fact, originated during the an-
cient reign of the deluded king Vena. Hence, the passage clearly conflicts with
the earlier passage of Manu, where he enjoins niyoga. Therefore, some expla-
nation of this glaring contradiction within his text is necessary. To this end,
Olivelle (2005, 326) suggests that the earlier section of Manu’s text (9.57-
63) expresses an opponent’s view or what is called a pirvapaksa in Sanskrit,
whereas the later one (9.64-68) expresses the author’s own view. Given that
such a textual practice would be entirely in keeping with the typical mode
of argumentation in classical India and that it is discernible elsewhere in
Manu’s work (e.g., 3.13-14), even if scholars have not often recognized it,*
Iam persuaded by Olivelle’s explanation.

After the preceding passage, Manu concludes his discussion of niyoga with
a pair of verses (MDh 9.69-70) expressing the view that when a girl’s fiancée
dies after her betrothal, his brother should copulate with her once each fertile
season until she bears a child:

When a girl has been verbally promised in marriage and her husband
dies, her husband’s brother should take her in accordance with this rule.
Following the prescribed rules, he should approach that girl whose vows
are pure, when she is dressed in white, and copulate with her once each fer-
tile season until she begets a child.

yasya mriyeta kanyaya vaca satye krte patih |

tam anena vidhanena nijo vindeta devarah ||
yathavidhy adhigamyainam suklavastram Sucivratam |
mitho bhajeta prasavat sakrt sakrd rtav rtau ||

30 On contradictions within Manu and scholarly attempts to account for them, see Olivelle (2005,
29-36).
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Thus, these verses effectively prescribe niyoga for women who have merely
been betrothed, but not married. Hence, considering that they occur right
after Manu’s prohibition against the practice, they apparently constitute
a minor exception to his general opposition to niyoga, at least among the
twice-born classes.

That Manu should be understood to basically oppose niyoga harmonizes
well with his lengthy statement that we examined earlier in this chapter
(MDh 5.157-62), where he argues that widows should practice lifelong celi-
bacy. Other statements of Manu, however, suggest—at least on the surface—
a more tolerant attitude toward niyoga. For instance, like Gautama (28.32),
Baudhayana (2.3.31), and Vasistha (17.14), Manu (9.145, 159) grants sons
lawfully conceived through niyoga—so-called ksetraja sons—the right to in-
herit their fathers’ estates. More specifically, he apparently considers them
to be the legal sons and heirs of their mothers’ husbands rather than their
biological fathers.?! Elsewhere, however, Manu (9.163-64) stipulates that in
the unusual event that a man has both a ksetraja and an aurasa son (i.e., a son
that he fathered himself upon his lawfully wedded wife),*? the aurasa son
inherits his entire estate, but should give a sixth or fifth of it to his ksetraja
brother. Therefore, like his predecessors in the Dharmasastra tradition aside
from Apastamba, Manu appears to hold ksetraja sons in fairly high esteem,
but to regard them as notably inferior to aurasa sons. From this it would,
indeed, seem that he possesses a fairly tolerant attitude toward niyoga. In
Manu’s positive statements about ksetraja sons, however, I suggest that we are
seeing simply another reflection of his legal—as opposed to moral—voice.
That is, Manu treats ksetraja sons the way he does, despite his considerable
misgivings about the practice whereby they are conceived, both because they
were a social reality in his day and because the Dharmasastra tradition had
set a precedent in dealing with them from which he, as an expert jurist, was
loathe to diverge.

31 Manu discusses this issue in a lengthy and complex passage (9.32-56), where he first presents
an argument that a child belongs to its biological father (9.35-40) before presenting an argument
that it belongs to its mother’s husband instead (9.41-56). I agree wholeheartedly with Olivelle’s
(2005, 324) position that “Manu is here following the classical Indian form of argumentation,
presenting first the opinion of the opponent (pirvapaksa) and then the opinion of the author
(uttarapaksa)”

32 Such an event would seem to be impossible given the rules governing niyoga. Medhatithi (on
MDh 9.162) plausibly imagines a scenario where an impotent man first acquires a ksetraja son and
then later, when his impotency is somehow medically cured, fathers an aurasa son.
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Later Smrtis

After Manu, only four Dharmasastra works classified as Smrtis or post-Vedic
scriptures still survive intact. In approximate chronology order (Olivelle
2010, 57), these are the Dharmasastras ascribed to Yajnavalkya, Narada,
Visnu, and Parasara. A huge number of other Dharmasastra texts regarded
as Smrtis undoubtedly once existed as evidenced by the copious citations
ascribed to them found in later commentaries and digests. Nevertheless, I ex-
clude these lost Dharmasastras from consideration in this section, because
there is no available way to determine their original dates or contents with
reasonable precision and confidence. Consequently, in this chapter and else-
where in this book, I will treat the various lost Smrtis ascribed to Brhaspati,
Katyayana, and others largely within the context of the commentaries and
digests that cite them.

Considering Manu’s opposition to niyoga and his immense influence on
the Hindu legal tradition, one might imagine that subsequent Dharmasastra
works would similarly prohibit niyoga. This, however, turns out not to be
the case. In fact, not a single surviving Smrti composed after Manu opposes
niyoga. Yajhavalkya (1.68-69), for instance, straightforwardly enjoins the
practice:

If permitted by his elders, a man’s brother, his sapinda relative, or a member
of his patrilineal clan may approach his sonless wife in her fertile season
with the desire for a son, after smearing himself with ghee. He should so ap-
proach her until she conceives a child. If he does so otherwise, he becomes
an outcaste. A son born in accordance with this procedure belongs to the
woman’s husband.

aputram gurvanujiianad devarah putrakamyaya |
sapindo va sagotro va ghrtabhyakta rtav iyat ||

a garbhasambhavad gacchet patitas tv anyatha bhavet |
anena vidhina jatah ksetrinah sa bhavet sutah ||

As readers can see, this passage introduces no new ideas concerning niyoga.
Instead, it simply and concisely states the fundamental rules regarding the
practice that we have already encountered in earlier texts: that the woman
engaged in niyoga must be sonless and act out of a desire for a son; that her
elders’ permission is required; that the ideal levir is her husband’s brother,
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but a more distant male relative of her husband will also suffice; that the levir
should smear himself with ghee and have sex with the woman only during her
fertile season until she conceives a child; that he falls from caste for violating
the rules governing niyoga; and that any resulting boy is the legal son and
heir of his mother’s husband. Hence, Yajiiavalkya undoubtedly approves of
niyoga. And one finds confirmation of this in the fact that he ranks a ksetraja
son third among the twelve types of sons (2.132) and grants him the right to
inherit his father’s estate in the absence of sons of the two more prestigious
types (2.136).3

However, although Yajiavalkya clearly permits niyoga, he seems to have a
negative view of widow remarriage of any kind. Thus, he defines a remarried
woman (punarbhii) broadly as any woman who is remarried whether or
not she is a virgin®* and explicitly regards the sons of such women as unfit
to be invited to ancestral Sraddha rites (1.220). Yajiiavalkya also ranks the
sons of remarried women relatively lowly, as only sixth among the twelve
recognized types of sons (2.134), and especially praises a widow who never
resorts to another man (1.75). Such statements further confirm his basic op-
position to women’s remarriage—a position that is unsurprising, as there
is almost no support for such marriages in the preceding Dharmasastra
tradition.

Interestingly, however, both Narada (12.97) and Parasara (4.30) contain
an identical verse that seemingly enjoins a woman to remarry in the event
that her husband is lost, dead, or impotent or has become an outcaste or an
ascetic:

When her husband is lost, dead, a renunciant, impotent, or an outcaste—in
these five calamities another husband is enjoined for women.

naste mrte pravrajite klibe ca patite patau |
paicasv apatsu narinam patir anyo vidhiyate ||

33 These two types of more prestigious sons are the aurasa, that is, the son fathered by a man upon
his lawfully wedded wife, and the putrikaputra, or son of a daughter who has been appointed as a
legal son. On these, see Kane (1962, 3:655-59). In addition to granting the ksetraja son a general right
to receive his father’s property, Yajnavalkya adds two specific rules regarding his inheritance rights.
First, if the levir was sonless, a ksetraja son inherits the property of and makes ancestral offerings
to both his mother’s husband and his biological father (2.131). Second, although men who are im-
potent, lame, insane, mentally incompetent, blind, or afflicted with an incurable disease receive no
share of their paternal estate, a ksetraja son of theirs does (2.144-45).

34 YDh 1.67: aksata ca ksata caiva punarbhith samskrta punah |
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Within the context of Parasara, this verse is followed by three others, of
which the first (4.31) proclaims the heavenly reward of a widow who remains
celibate and the next two (4.32-33) extol the even greater heavenly reward of
a widow who follows her husband in death. Hence, the verse is conceivably a
purvapaksa or opponent’s view that is refuted by the immediately following
verses, much like we have seen in certain passages of Manu. At the very least,
context suggests that Parasara deems remarriage to be an inferior option to
lifelong celibacy and especially self-immolation for widows. Consequently,
Parasara may not be quite the proponent of widow remarriage that the above
verse makes him appear to be. It is noteworthy, however, that numerous later
commentators who oppose women’s remarriage clearly find this particular
verse to be problematic, for they offer various interpretations of it designed
to explain away its seeming approval of widow remarriage, as we will see.
Conversely, it was this verse of Parasara that Ishvarchandra Vidyasagar, the
great nineteenth-century Hindu reformer, seized upon and used as the cru-
cial piece of scriptural evidence in his juridical defense of widow remarriage
(Hatcher 2012, 61-62, 73-74).

In Narada, unlike Parasara, however, the above verse does not occur
within a context that suggests it is a pirvapaksa or that otherwise might
diminish its import. Indeed, as Lariviere (1991) argues, textual evidence
suggests that Narada was a rare proponent of widow remarriage within
the Dharmasastra tradition. Thus, after laying down the five calamitous
conditions under which a woman is enjoined to take another husband, he
(12.98-102) states:

A Brahmin woman should wait eight years for her husband when he
has gone abroad, but if she has not borne a child, only four. After this,
she should seek refuge in another man. A Ksatriya woman should wait
six years, but only three, if she has not borne a child. A Vai$ya woman
who has given birth should wait four years, but otherwise just two. No
period of waiting is prescribed for a Stidra woman nor can she violate
the law for seeking another man, especially if she has not borne a child.
She should wait at most one year. This is held to be the law governing
the celibacy of women whose husbands have gone abroad. However, if
her husband lives and is heard from, the prescribed number of years is
doubled. Prajapati created beings in this world so that they might beget
offspring. Therefore, women commit no sin by approaching other men
in this way.
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astau varsany udikseta brahmani prositam patim |
aprasiita tu catvari parato ‘nyam samdasrayet ||
ksatriya sat samas tisthed aprasita samatrayam |
vaisya prasiita catvari dve same tv itard vaset ||

na sidrayah smrtah kalo na ca dharmavyatikramah |
viSesato ‘prasutayah samvatsarapara sthitih ||
apravrttau smrto dharma esa prositayositam |

jivati Sriiyamane tu syad esa dviguno vidhih ||
prajapravrttau bhiitanam systir esa prajapateh |

ato ‘nyagamane strindm evam doso na vidyate ||

Here Narada, like Gautama (18.15-17), Vasistha (17.75-80), and Manu (9.76),
prescribes a period of waiting for a woman whose husband has gone abroad.
Unlike Gautama and Manu, however, he explicitly instructs such a woman
to take another husband. And, in this regard, Narada’s instruction is perhaps
even clearer than the similar instruction of Vasistha (17.79-80). Furthermore,
unlike Vasistha and the Arthasastra (3.4.38-42), Narada does not restrict
a widow’s choice of a new husband to members of her first husband’s family,
although he may well have assumed such a restriction. Thus, in this passage
at least, Narada seems to be a uniquely strong proponent of women’s remar-
riage within the Dharmasastra tradition, including implicitly the remarriage of
widows. Moreover, the general permissibility of widow remarriage in his view
explains why he elsewhere (NSm 1.18-19) lays down the rule that a man who
marries a widow is responsible for paying oft her first husband’s debts.

Nevertheless, other passages of Narada seemingly conflict with this
stance, for elsewhere he is an unambiguous advocate of niyoga, a practice
that he clearly distinguishes from any form of remarriage. Narada (12.79-88)
discusses niyoga in great detail in the following passage:

If the husband of a woman who has borne no children should die, she, after
being appointed by her elders, should approach her husband’s brother with
a desire for a son. And he should approach her accordingly until she bears
a son. When a son is born, he should stop. Otherwise there will be disaster.
The man should smear his limbs with ghee or unrefined oil, keep his mouth
from hers, and not touch her limbs with his. He should not approach a
woman who has a son, is barren or past menopause, does not consent, is
pregnant or blameworthy, or has not been appointed by her relatives. If a
woman who has not been appointed bears a son with her husband’s brother,
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men versed in the law declare that boy to be born of a paramour and unfit
for inheritance.

Similarly, both a younger brother who has sex with his older brother’s
wife, although not appointed to her, and an older brother who has sex with
his younger brother’s wife commit the sin of sleeping with an elder’s wife.
But when he is the only remaining male in the family and has been ap-
pointed by his elders, a man may approach his younger brother’s wife in
order to continue his family-line, not out of lust.

When no elder is available, however, the king should be told about the
family’s imminent destruction. Then, having been verbally ordered by him,
a man should have sex with his brother’s wife. Following the aforemen-
tioned rules, he should go to her once or until she becomes pregnant, when
she has bathed after menstruation and he has been purified for begetting a
son. Once she becomes pregnant, she is like a daughter-in-law to him. The
king must severely punish any man or woman who engages in this practice
out of lust or in any other way than prescribed. If he fails to restrain them,
he is guilty of a sin.

anutpannaprajayas tu patih preyad yadi striyah |

niyukta gurubhir gacched devaram putrakamyaya ||

sa ca tam pratipadyeta tathaiva putrajanmatah |

putre jate nivarteta viplavah syad ato ‘nyatha ||
ghrtenabhyajya gatrani tailenavikrtena va |

mukhan mukham pariharan gatrair gatrany asamsprsan ||
striyam putravatim vandhyam nirajaskam anicchantim |
na gacched garbhinim nindyam aniyuktam ca bandhubhih ||
aniyukta tu ya nari devardj janayet sutam |

jarajatam arikthiyam tam ahur dharmavadinah ||
tathaniyukto bharydayam yaviyaf jyayaso vrajet |

yaviyaso va yo jyayan ubhau tau gurutalpagau ||

kule tadavasese tu samtanartham na kamatah |

niyukto gurubhir gacched bhratrbharyam yaviyasah ||
avidyamane tu gurau rajiio vacyah kulaksayah |

tatas tadvacanad gacched anusisya striya saha ||
pirvoktenaiva vidhina snatam pumsavane sucih |

sakrd a garbhadhanad va krte garbhe snusaiva sa ||

ato ‘nyatha vartamanah puman stri vapi kamatah |
vineyau subhysam rajaa kilbisi syad anigrahat ||
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Here Narada prescribes niyoga in a way that is similar to what we have seen
elsewhere. He does, however, add a few interesting new details regarding the
practice. In particular, he explicitly prefers the levir to be the deceased man’s
younger brother, allowing his older brothers to act as levirs only as a last resort.
He also explains that when no elders are available, the local king is responsible
for authorizing niyoga and ensuring its lawful performance. Hence, Narada is
certainly an advocate of niyoga—a practice that he, like other Dharmasastra
authors, clearly differentiates from widow remarriage.

Further confirmation of Narada’s positive view of niyoga comes from the fol-
lowing passage, where he (12.45-53) gives a taxonomical account of the various
possible sorts of wives who have previously been with other men:

There are, however, other wives, who have been with other men before. They
are said to be of seven types in order. Among these, the remarried woman
(punarbhii) comprises three types and the loose woman (svairini) four.

The first type of remarried woman is said to be a girl who is still a virgin, but
has been defiled by a man taking her hand in marriage. She is fit to be married
again. The second type is said to be a woman who abandons the husband of
her youth, resorts to another man, and then returns to her husbands home.
The third is said to be a woman whom her relatives give to a man who is of her
husband’s social class, but not his sapinda relative, when her husband has no
brothers.

The first type of loose woman is a woman who may or may not have borne
children, but resorts to another man out of lust while her husband is alive.
The second is said to be a woman who after her husband’s death ignores his
brothers, although they are fitting, and goes to another man out of lust. The
third is said to be a woman who has come from another country, whom a man
has purchased for money, or who has approached a man, stricken with thirst
and hunger, saying “I am yours.” The last type of loose woman is held to be
a woman who has been raped and, thereafter, given by her elders to another
man in conformity with regional laws.

Here have been stated the rules for remarried women and for loose
women. Among them each preceding type is inferior and each subsequent

one superior.>®

3 As Lariviere (2003, 390) observes, the commentator Bhavasvamin rejects interpreting this
line in the way that I have, arguing: “Some interpret the text exactly as it reads, but this cannot be
correct, for how can a virgin be inferior to the other two types of remarried women? Therefore, it
must be understood that among remarried women, each preceding type in order is not inferior.”
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parapirvah striyas tv anyah sapta prokta yathakramam |
punarbhis trividha tasam svairini tu caturvidha ||
kanyaivaksatayonir ya panigrahanadusita |
punarbhith prathama sokta punah samskaram arhati ||
kaumaram patim utsrjya yanyam purusam asrita |
punah patyur grham yayat sa dvitiya prakirtita ||
asatsu devaresu stri bandhavair ya pradiyate |
savarnayasapindaya sa trtiya prakirtita ||

stri prasutaprasitd va patyav eva tu jivati |

kamat samasrayed anyam prathama svairini tu sa ||
mrte bhartari ya praptan devaran apy apasya tu |
upagacchet param kamat sa dvitiya prakirtita ||

prapta desad dhanakrita ksutpipasatura ca ya |
tavaham ity upagata sa trtiya prakirtita ||
desadharman apeksya stri gurubhir ya pradiyate |
utpannasahasanyasmai santya vai svairini smrta |
punarbhuvam esa vidhih svairininam ca kirtitah |
pirva pirva jaghanydsam Sreyasi tittarottara ||

Notably absent from the above lists of loose and remarried women is a
woman who engages in niyoga with her husband’s brother or other sapinda
relative. This is a clear indication that Narada considers such women to be
neither “remarried” (punarbhii) nor “loose” (svairini). Instead, he apparently
holds them in markedly higher esteem. And this is confirmed by the fact that
he ranks the son of a remarried woman seventh among the twelve types of
sons (13.44) and includes them among those who do not inherit (13.45),
whereas he ranks a ksetraja son second (13.43) and grants him strong rights
of inheritance (13.45-46).

Thus, Narada is, in various places, a proponent of both widow remar-
riage and niyoga. And although these two practices stand in obvious con-
trast to the lifelong celibacy of widows advocated by certain Dharmasastra
authors, they also seem to conflict with one another to a notable degree.
For as I argued earlier, niyoga is essentially a reformed version of widow

(eke yathapatham evecchanti | na tad upapannam | katham aksatayonir itarabhyam jaghanya syat |
tasmat kramena punarbhuvam purva purva ajaghanya |). Although I share Bhavasvamin’s puzzle-
ment, I cannot accept his interpretation on grammatical grounds. Instead, I tentatively suggest that
the pronoun “them” (@sam) in the line be understood to refer only to loose women (svairini) and not
also to remarried women (punarbhii).
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remarriage, designed to preserve a limited form of the practice at a time
when it was increasingly condemned within Brahmanical society. Hence,
given that Narada allows widows and even certain other types of women to
remarry, it is unclear why he also prescribes niyoga. One might argue that,
in Narada’s view, niyoga significantly differs from widow remarriage in that
it alone is a means for a dead man to attain a son.*® Even if one grants this,
however, it is still puzzling why Narada lays down rules clearly designed to
stress the unpleasurable, dispassionate nature of niyoga (12.81) and issues
so many warnings against violating these rules (12.80, 84, 88). Perhaps the
key to resolving this conundrum lies in the fact that Narada first enjoins
niyoga (12.79-88) and then, shortly afterward, prescribes widow remarriage
(12.97-102). Thus, his intent in arranging his discussion this way might be to
show that he not only allows niyoga as traditionally prescribed, but even goes
so far as to allow widows to remarry.

Lastly, before concluding our examination of niyoga and widow remar-
riage in the Smrtis, we must briefly look at the Vaisnava Dharmasastra, a
work composed in Kashmir likely around the seventh century (Olivelle
2007). In comparison with the other Smrtis of the Dharmasastra tradi-
tion, Visnu is remarkably silent on the issues of niyoga and widow remar-
riage. Indeed, the only place in his work where he seems to mention them
at all is in his discussion of the twelve types of sons. There, in standard
Dharmasastra fashion, he defines and ranks the ksetraja and paunarbhava
son, that is, the son born through niyoga and the son born of a remarried
woman, respectively. Visnu defines the latter specifically as the son of a
remarried virgin,?” which may explain why he ranks him fourth, notably
higher than any author other than Vasistha.’® Of the former type of son,
Visnu (15.3) states:

Second is the ksetraja son, who is begotten upon an appointed woman by a
sapinda relative or a man of the highest social class (i.e., a Brahmin).

niyuktayam sapindenottamavarnena votpaditah ksetrajo dvitiyah |

3 Note that, unlike the son of a remarried woman (paunarbhava), a ksetraja son is considered to be
the legal son and heir of a widow’s deceased husband.

37 ViDh 15.8: aksata bhityah samskrta punarbhiih |

38 The paunarbhava is ranked fourth at VaDh 17.18 and ViDh 15.7; sixth at YDh 2.134; seventh at
NSm 13.44; eighth at AS 3.7.12; ninth at GDh 28.33; tenth at MDh 9.160; and eleventh at BDh 2.3.27.
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Thus, like most Dharmasastra authors, Visnu ranks the ksetraja son second,
behind only the aurasa son.*® As Kane (1962, 2:603) observes, however, he
uniquely adds the detail that the levir need not be a relative of the woman’s
husband, but can instead be any Brahmin. It is unlikely that Visnu’s inclusion
of this particular detail stems from the unique way in which niyoga was prac-
ticed in his day, especially considering the fact that he nowhere even discusses
the practice in the way that all of his predecessors do. Instead, it seems more
likely that Visnu lists Brahmins as possible levirs because of a well-known
event narrated in the Mahabhdrata. For there Vyasa, the epic’s mythical
Brahmin author, sires the princes Dhrtarastra and Pandu upon the widows
of king Vicitravirya.*’ If correct, this suggests that Visnu did not know niyoga
as a living social institution, but rather only as a practice of a bygone era read
about in the scriptures and as an inherited feature of Dharmasastra literature.
Therefore, even though he grants ksetraja and paunarbhava sons the right to
inherit in the absence of sons of more prestigious types (15.28-29), it is rea-
sonable to doubt whether he personally supports the practices of niyoga and
widow remarriage. Indeed, the fact that Visnu elsewhere (25.14) lists celibacy
and sati as the only two options for a widow strongly suggests that he does not.

Consequently, it is clear that the surviving Smrtis of the Dharmasastra
tradition for the most part support niyoga, although from Vasistha onward
some discomfort with the practice is perhaps discernible, as authors increas-
ingly lay down specific rules to dissociate it from remarriage and to stress its
solemn, unpleasurable nature. The sole opponents of niyoga within the early
Dharmasastra tradition are Apastamba in the third century BCE and Manu
in the second century CE. In addition, Visnu also likely opposes the practice,
but nowhere explicitly speaks against it. When it comes to widow remarriage,
by contrast, most of the Hindu legal tradition strongly opposes it. The major
exception to this is Narada, although one passage of Vasistha (17.75-80) and
one verse of Parasara (4.30) likewise appear to support the practice.

The Commentaries

Having examined all of the surviving Smrtis or foundational treatises of
the Dharmagastra tradition, we must now turn to those exegetical works

3 The ksetraja is ranked second at GDh 28.32, VaDh 17.14, MDh 9.159, NSm 13.43, and ViDh 15.3
and third at BDh 2.3.17, AS 3.7.6, and YDh 2.132.
40 See MBh 1.99.1-100.30.
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that strive to explain and frequently harmonize the various Smrtis—
works classified as commentaries, if they focus on a single root Smrti, or
as digests or nibandhas, if they do not, but instead treat a specific topic or
set of topics within Dharmasastra. As we will see, with the significant ex-
ception of Bharuci, the earliest surviving Dharmasastra commentator to
discuss niyoga, these exegetical works almost uniformly reject the legit-
imacy of niyoga and widow remarriage; and none of them fully endorses
these practices. They, therefore, reflect what appears to have been a decisive
historical shift against niyoga and widow remarriage within Brahmanical
culture. However, the number of surviving Dharmasastra commentaries
and digests that contain discussions of niyoga is quite large. Hence, it
would be extremely time-consuming and repetitive to examine all or even
most of them here. Thus, my analysis will focus only on those exegetical
Dharmasastra works that were likely composed during the late first millen-
nium, when the decisive turn against niyoga and widow remarriage within
Brahmanical society seems to have taken place.*! Unsurprisingly, these
works contain the lengthiest and most detailed arguments against niyoga
within the entire Dharmasastra tradition. Moreover, although they gener-
ally devote little separate space to arguing specifically against widow remar-
riage, it is clear that all of them oppose the practice, as one might reasonably
infer from their opposition to niyoga. After examining the Dharmasastra
commentaries of the late first millennium and explaining their intricate
arguments against niyoga, I will briefly discuss several later commentaries
and digests before concluding the chapter.

Bharuci

The earliest surviving commentator within the Dharmasastra tradition to
discuss niyoga appears to be Bharuci, who, according to Derrett (1975, 1:9),
likely wrote his commentary on the Manava Dharmasastra during the first
half of the seventh century. Unlike all other extant commentators, Bharuci
considers niyoga to be a perfectly legitimate option for widows. This is clear

41 Although Maskarin’s commentary on Gautama likely dates to the tenth century (Olivelle 2000,
116) and, thus, belongs to the late first millennium, I do not discuss it here, because it does not engage
with the issue of niyoga’s legitimacy or attempt to harmonize conflicting scriptural statements on the
topic. Instead, it simply explains the meaning of Gautama’s text (18.4-17) in isolation. Incidentally,
this is also true of the later commentaries on Gautama (18.4-17) and Apastamba (2.27.2-7) ascribed
to Haradatta.
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from the way he harmonizes Manu’s seemingly conflicting statements re-
garding the practice:

Since it is both prescribed and prohibited, niyoga is optional. We do
not much care whether the Smrti prescribing the practice or the
one prohibiting it is superior, but can say this, that both lead to
good results, for in one case there is offspring and in the other self-
restraint. Moreover, both are especially sanctified, since niyoga also
leads to good results on the grounds that the woman’s husband, whether
dead or alive, and the man who appoints the levir derive no sensual
pleasure from the practice, nor do the husband’s forebears. Further, one
understands from the force of the injunction prescribing the practice
that niyoga leads to good results for a man’s forebears as well. And be-
cause of the force of the prohibition against niyoga, it is not a sin not to
practice it.

uktapratisiddhatvac ca niyogasya vikalpah | anayos tu smrtyoh katara
jyayasitikim na etena | Sakyate tv etad evam vaktum | ubhayatrabhyudayah
yenaikatrapatyam anyatra samyamah | ubhayam ca visesatah samskrtam
yato niyogo ‘py abhyudayaya | na hi mrtasya jivato va patyur niyoktuh
[va] kacid indriyapritir asti napi pitradinam | vidhanasamarthyac ca
pitradinam api niyogo ‘bhyudayayeti gamyate | pratisedhasamarthyac
caniyoge ‘py anatyayah | (on MDh 9.68)

Asone can see, Bharuci’s fundamental position here is that niyoga is optional,
since Manu both enjoins and prohibits the practice. More specifically, he
holds that it is, for all intents and purposes, an equal option to lifelong celi-
bacy for widows, since both options lead to good results for the woman who
carries them out. From this incidentally it is clear that Bharuci does not con-
sider remarriage to be a legitimate option for widows, even if he supports
niyoga.

Beyond this, Bharuci also argues that, like lifelong celibacy, niyoga is an
especially meritorious undertaking and cites as evidence of this the fact
that various men connected with the practice—the womans husband,
his ancestors, and the elder who appoints the levir—all derive no sen-
sual pleasure from it. The implication here is that since these men derive
no worldly enjoyment from niyoga, it must have for them an unseen or
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otherworldly benefit. And in order to appreciate this argument one must
be aware of an established principle of Brahmanical hermeneutics that
we will see invoked numerous times throughout this book: only an action
that is adrstartha, that is, lacking a seen or worldly purpose (such as sexual
pleasure), can qualify as dharma. In other words, the Dharmasastra tra-
dition holds that actions can yield either visible or otherworldly benefits,
but not both. Commentators typically use this principle to divest scrip-
tural statements of injunctive force by identifying a visible purpose behind
them. Here, however, Bharuci uses it quite differently to argue that niyoga
is an especially meritorious practice in that it benefits an array of men in
addition to the widow herself. Hence, he unambiguously regards niyoga
as a lawful, but not mandatory practice for widows. And the considerable
extent to which he approves of niyoga is further evident from the fact that
he personally considers it better for women to conceive two sons through
niyoga rather than just one.*?

Kumarila

Kumarila Bhatta, an approximate contemporary of Bharuci and famous
author within the Mimamsa tradition of Brahmanical hermeneutics, also
expresses his opinion on the practice of niyoga. Unfortunately, it remains
uncertain precisely when and where Kumarila wrote his celebrated works.*?
Nevertheless, whatever his provenance may have been, it appears from a
fairly brief statement in his Tantravarttika that he rejects the legitimacy of
niyoga and, thus, by implication widow remarriage as well. Therefore, some
discussion of him is warranted, although his writings technically do not be-
long to the Dharmasastra tradition.

Kumarila’s discussion of niyoga occurs within the context of his lengthy
commentary on Purvamimamsasitra 1.3.7. The more specific context
within which he discusses the practice is a particular hypothetical objection

42 On MDh 9.61, Bharuci comments: “Of these two Smrtis (MDh 9.60-61), the one prescribing the
fathering of a second son is superior, for it better promotes the continuance of a family-line.” (anayoh
smrtyor dvitiyaputrajananasmrtir jyayasi samtananugrahat |)

43 Recently, Yoshimizu (2015, 43n) has argued that Kumarila likely lived in the general vicinity of
the coastal city of Lata in southeastern Gujarat. He also assigns the date 560-620 for Kumarila’ lit-
erary activity.
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to the view that the conduct of good people (saddcara) constitutes a legiti-
mate source of dharma. The Tantravarttika (p. 127) phrases this objection
as follows:

In the behaviors of good people, one sees the violation of the law and
rash acts carried out by great beings such as Prajapati, Indra, Vasistha,
Visvamitra, Yudhisthira, Vyasa, Bhisma, Dhrtarastra, Krsna, and Arjuna
and also by many people today.

sadacaresu hi drsto dharmavyatikramah sahasam ca mahatam prajapati-
ndravasisthavisvamitrayudhisthirakrsnadvaipayanabhismadhytarastravasu-
devarjunaprabhrtinam bahunam adyatananam ca |

Thus, the hypothetical objection here to accepting the conduct of good
people as a source of dharma is that when one examines the behaviors of
both revered figures of the past—as described in Brahmanical scriptures—
and contemporaneous peoples, one sees abundant cases where the actions
of good people, in fact, violate dharma. And following the above statement,
Kumarila goes on to cite many examples of this, including undoubtedly
the most well-known instance of niyoga in Sanskrit epic literature: the
events in the opening book of the Mahabharata where Vyasa—the epic’s
legendary author—fathers two sons upon the wives of his departed half-
brother Vicitravirya.** Consequently, it is clear that at least the hypothetical
objector in this section of the Tantravarttika regards niyoga as a prohibited
practice.

Furthermore, it appears from Kumarila’s later response to this objection
that he himself agrees about the general illegitimacy of niyoga:

Vyasa begat sons upon the wives of his brother, related through his mother,
by the appointment of his elders in accordance with the scripture that
states: a widow wishing to obtain a child from her husband’s brother, whom
his elders have compelled, should approach him in her fertile season. This
was not very hard for Vyasa to do, given the power of his past and future

* See Tantravarttika (p. 128): “Vyasa, who had undertaken lifelong celibacy, engaged in siring
children upon the wives of Vicitravirya” (krsnadvaipayanasya grhitanaisthikabrahmacaryasya
vicitraviryadaresv apatyotpadanaprasangah |) These events are told in full at MBh 1.99.1-100.30.
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asceticism. And should another man arise who possesses such ascetic
power, he could certainly do the same.

dvaipayanasyapi guruniyogad apatir apatyalipsur devarad gurupreritad rtu-
matiyad ity evam dgaman matrsambandhabhratriayaputrajananam prak-
krtapascatkarisyamanatapobalena natiduskaram | anyo ‘piyastadrktapobalo
nirvahet sa kuryad eva | (Tantravarttika, p. 134)

Here Kumarila attempts to justify Vyasa’s engagement in niyoga in the
Mahabharata through essentially two different arguments. The first of these
is that Vyasa acted in accordance with certain authoritative scriptures that
prescribe niyoga. To substantiate this claim, Kumarila offers what appears
to be a paraphrase of Gautama’s prescription of the practice (18.4-5), which
we discussed earlier in this chapter. From this it would seem that Kumarila
accepts the general legitimacy of niyoga. However, the second argument he
uses to justify Vyasa’s behavior suggests otherwise, for Kumarila argues—or
at least implies—that it was Vyasa’s immense power derived from his ascetic
practices that allowed him to engage in niyoga unsullied. Consequently,
Kumarila seems to regard niyoga as a practice that only a person endowed
with nearly superhuman ascetic powers could legitimately perform.*> Thus,
like all commentators within the Dharmasastra tradition aside from Bharuci,
he appears to understand niyoga to be effectively prohibited among respect-
able people in his time.

Visvariipa

After Bharuci, the earliest commentator within the Dharmasastra tradi-
tion itself to discuss niyoga appears to be Visvarapa, who likely wrote his
commentary Balakrida on the Yajaavalkya Dharmasastra in the first half
of the ninth century, perhaps in the region of Malwa.*® As we have seen,

5 For some early passages expressing this same idea (i.e., that it was the great sanctity of the
ancients that allowed them to perform acts forbidden for ordinary men today), see ApDh 2.13.7-9
and GDh 1.3.

46 On the date of Visvariipa, see Kane (1962, 1:562-64). On the basis of Vi§varpa’s commen-
tary on YDh 1.162, where he notes that in Malwa, vaisvadevika is a common term for a gramayajin
(“sacrificer for a village”), Kane (1962, 1:564) suggests that he may have been an inhabitant of that
region.
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Yajiiavalkya accepts the general legitimacy of niyoga for sonless widows, but
devotes only two verses (1.68-69) to the practice. Therefore, it is natural and
unsurprising that Vi§vartpa’s exceptionally long and meandering discussion
of the topic comprises his commentary on these two verses, particularly the
second of them.

After making a few remarks intended to clarify the meaning of
Yajnavalkya’s verses, Visvartapa takes up the crucial issue of whether
niyoga is a lawful practice. This he does by presenting the view that it is,
in fact, contrary to dharma in that it conflicts with both scripture and
custom:

On this issue, some insist that the position taken here of allowing niyoga
cannot be right, for it conflicts with both the Smrtis and customary prac-
tice. And, thus, Manu (9.64) states:
Twice-born men should not appoint a widowed woman to another
man, for those who appoint such a woman to another man kill the
eternal law.
Moreover, after describing a previous age of the world, he (MDh 9.68)
concludes:
Since that time, good people revile any man who out of delusion appoints
a woman whose husband has died to beget children.
Hence, there can be no niyoga. And the conduct of learned men further
supports this.

atra codayanti—ndyam niyogapaksah Sreyan smytyacaravirodhat | tatha
caha manuh—

nanyasmin vidhava nari niyoktavya dvijatibhih |

anyasmin hi niyusijana dharmam hanyuh sanatanam iti || (MDh 9.64)
purakalpam copanyasyopasamhrtam—

tadaprabhrti yo mohat pramitapatikam striyam |

niyojayaty apatyarthe tam vigarhanti sadhava iti || (MDh 9.68)
ato nasti niyogah | tatha ca Sistasamacarah |

As one can see, the opponents of niyoga whose views are presented here sup-
port their position by citing several verses of Manu (9.64, 68) that condemn
the practice and noting the fact that learned men (Sista) similarly refrain
from engaging in it.
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At this point, Vi$varapa temporarily assumes the viewpoint of a hypothet-
ical adversary and argues in favor of this adversary’s position. That is, he begins
a purvapaksa. This particular piirvapaksa of Visvartpa is extremely long and
tangential, so long, in fact, that it comprises the bulk of the commentator’s ex-
ceptionally long discussion of niyoga. Thus, it is sometime before Vi§vartpa
resumes his own voice and presents his own views on the topic. The piirvapaksa
in defense of niyoga found in Visvartipa begins as follows:

[Opponent:] But doesn't the very Smrti text under discussion (YDh 1.68-
69), which allows a man’s brother to approach “his sonless wife with his
elders’ permission” and so forth, support niyoga? Manu’s work also contains
a statement (MDh 9.59) that “a duly appointed woman may obtain desir-
able progeny from her husband’s brother or sapinda relative” And it cannot
be said that these Smyrtis are rooted in greed or the like, for they completely
prohibit any emotion in the practice of niyoga. Thus, it is said that a man
engaging in the practice must “smear himself with ghee” (YDh 1.68) And
Manu (9.60) also says the same:
A man who has been appointed to a widow should at night smear him-
self with ghee and, refraining from speech, beget upon her a single son.
Hence, the Smrtis prescribing niyoga cannot be false scriptures. And if one
were to contend that the motive behind the practice is a woman’s desire
for her father-in-law’s wealth or the like, this too is refuted by the state-
ment (MDh 9.59) that a duly appointed woman “may obtain desirable
progeny . .. if the family-line would die out” Moreover, it is said (MDh 9.58):
If they have sex when no calamity threatens, they both become outcastes,
even if they were properly appointed.
Vasistha (17.65) also states: “There is no niyoga out of greed for wealth”
Hence, the practice is unobjectionable. However, the prohibitions against
niyoga found in the scriptures result in it being optional, for there is no
distinction between those scriptures enjoining the practice and those
prohibiting it. In this way, there is no conflict between them.

nanv ayam api smrtir eva aputram gurvanujiidnad ity adi (YDh 1.68) |
manave ‘pi devarad va sapindad va striya samyanniyuktayety adi (MDh
9.59) | na ceyam lobhadimileti Sakyam vaktum sarvatha vikarapratisedhat |
tad uktam ghrtabhyakta iti (YDh 1.68) | manunapi ca—

vidhavayam niyuktas tu ghrtakto vagyato nisiti | (MDh 9.60)
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ato neyam apasmytih | atha $vasuradhanadicchaya lobha asankyeta | tad
api prajepsitadhigantavya samtanasya pariksaya ity (MDh 9.59) anenaiva
nirastam | tatha coktam—

patitau bhavato gatva niyuktav apy anapaditi |
vasisthenapi—dhanalobhan nasti niyoga iti (VaDh 17.65) | ato nirdosah |
Sastravisesat tu pratisedho vikalpaya | ato na virodhah |

The basic position of the piirvapaksa, as one can see, is that niyoga is a lawful
practice when a man’s family line would otherwise die out. Vi§vartpa’s hy-
pothetical opponent arrives at this position on the basis of Manu (9.59),
who explicitly enjoins niyoga in such an event. However, according to this
opponent, since other scriptures of equal authority to Manu clearly prohibit
niyoga, the practice is strictly optional, not mandatory. Beyond this, the op-
ponent defends his position against one possible objection to it: those Smrti
passages that enjoin niyoga are motivated either by greed for inheritance or
sexual lust. The implication of this is that the Smrtis in question lack the un-
seen or otherworldly purpose (adrstartha) necessary for any behavioral rule
to qualify as dharma according to classical Brahmanical thought. In order to
refute this objection, Vi$varapa’s opponent argues that by requiring a man
engaged in niyoga to smear himself with ghee, Manu (9.60) and Yajnavalkya
(1.68) effectively prohibit the involvement of any passionate emotions, such
as lust or greed, in the performance of the practice. The hypothetical oppo-
nent also notes that Vasistha (17.65) specifically forbids engaging in niyoga
out of greed for wealth.

Having laid out his fundamental position on niyoga, Visvarapas imagined
opponent refutes an alternative view on the conditions under which niyoga
is permissible:

Others, however, hold that the right to engage in niyoga occurs when a
girl’s husband dies prior to marriage in accordance with the maxims
(A) that a particular rule overrides a general one and (B) that the conclu-
sion of a text clarifies its beginning.*” For Manu (9.69) states at the end of
his discussion of niyoga:
When a girl has been verbally promised in marriage and her husband
dies, her own husband’s brother should take her in accordance with
this rule.

47 On these maxims, see Kane (1962, 5:1341).



WIDOW REMARRIAGE AND NIYOGA 59

However, this position is refuted by the fact that Manu (9.60) speaks of a
“man who has been appointed to a widow?” One might respond that, surely,
even a girl whose husband has died prior to marriage can be called a widow.
But this is not true, for it conflicts with other Smrtis. For instance, Vasistha
(17.55-56) first speaks of the “wife (patni) of a dead man for six months,
observing her vow;” and concludes by saying that she “should have her fa-
ther or brother appoint a man for her” And it is not the case that even an
unmarried woman can be the “wife (patni) of a dead man,” if her husband
dies, for the word “wife” (patni) is not applied to a woman prior to marriage,
as the Smrti of Lord Panini (4.1.33) prescribes the use of the word “wife”
(patni) specifically for a woman involved in the performance of sacrifices.*®
Hence, by using the conclusion of Manu’s text to clarify its beginning, these
people have construed something that doesn't exist (i.e., a widow/wife who
was never married).

anye tu prag vivahad uparate bhartari niyogadhikaram varnayanti
samanyavisesopasamhrtinydyat | yatha manuh—

yasya mriyeta kanydya vaca satye krte patih |

tam anena vidhanena nijo vindeta devara iti || (MDh 9.69)
tat tu vidhavayam niyuktas tv ity anenaiva nirastam | nanu ca sapi vidhaveti
Sakyam vaktum | na smrtyantaravirodhat | yatha vasisthah pretapatni
sanmdsam vratacarinity upakramya pitra bhratra va niyogam karayed
ity adi (VaDh 17.55-56) | nanv aniidhapi prete patyau pretapatny eva |
maivam | na hi prag vivahat patnisabdapravrttir iti | evam hi bhagavatah
panineh smaranam—patyur no yajiiasamyoga iti (4.1.33) | ato ‘satkalpanam
upakramopasamharat |

Here the idea is presented that niyoga is permissible only for a betrothed
girl, whose fiancée dies prior to marriage. Significantly, several later
commentators, such as Vijiianesvara and the author of an unpublished early
commentary on Yajfiavalkya that will be discussed later in this chapter, en-
dorse precisely this view, although not on the exact grounds presented here.
In the above passage, an attempt is made to justify this view based upon the
position within Manu of a particular verse (9.69) that prescribes either niyoga

48 Technically Astadhyayi 4.1.33 prescribes the form patni (“wife”) as the feminine equiv-
alent of pati (“husband, lord”) with the unusual # infix, when there is a connection with sacrifice
(yajnasamyoge).
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or remarriage with her husband’s brother for a girl whose intended husband
dies prior to marriage, when she has merely been verbally promised. Since
this verse occurs after those passages of Manu (9.59-61) that seemingly en-
join niyoga and it is an accepted principle of Brahmanical hermeneutics that
the later parts of a text tend to clarify its earlier parts, it is argued that the
passages prescribing niyoga in Manu and elsewhere really apply only to be-
trothed girls.

The purvapaksa refutes this position on the grounds that, in the con-
text of enjoining niyoga, Manu (9.60) speaks specifically of a “widow”
(vidhava), a term that cannot reasonably be applied to a girl who has never
been married, but simply betrothed. In addition, it is pointed out that
Vasistha (17.55-56) prescribes niyoga for the “wife” (patni) of a dead man,
yet the revered grammarian Panini (4.1.33) prescribes use of the word
patni only for a woman connected with Vedic sacrifices—rites in which
only fully married women are entitled to participate. Hence, Vi$varupa’s
hypothetical opponent argues that to hold niyoga to be permissible only for
women who are merely betrothed is to hold that it is permissible only for
a class of women that is a contradiction in terms: wives and widows who
have never been married!

After refuting the position that niyoga is lawful only for betrothed women,
Visvartpa’s opponent then offers his own interpretation of the verse of Manu
(9.69) that has led to this erroneous conclusion:

How then do we explain Manu’s verse (9.69) about a girl whose hus-
band dies when she has been verbally promised in marriage? It should
be explained as applying to marriages where a bride-price is paid. If after
giving a bride-price for a girl the giver of that bride-price dies and the girl
is willing, she may be given to her would-be husband’s brother as per the
prior arrangement. If she is unwilling, then she should have her husband’s
brother himself engage in niyoga. Alternatively, because of the phrase
“her own” in Manu’s statement (9.69) that “her own husband’s brother
should take her,” it could be that a husband’s brother, who is specifically
her husband’s full brother, should take her in accordance with this rule
prescribing either niyoga or marriage. However, if her husband’s brother
has a different mother than her husband, the girl must consent to him. And,
thus, Manu (9.97) states:

If a girl has had a bride-price paid for her and the giver of that bride-price

dies, she should be given to her husband’s brother, if she consents.
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If, however, a girl’s fiancée should die and he has not in fact paid a bride-
price for her, then after his death, if she is still a young girl and so desires,
her father may give her to another man according to the prescribed rules, as
Vasistha (17.72) states:
If a young girl has been given with words and the pouring of water, but
her fiancée dies beforehand and she was never married with the recita-
tion of mantras, then she belongs only to her father.
From the use of the word “beforehand” here, it is understood that, although
she was verbally given in the context of a marriage, the girl is not yet of ad-
olescent age.

katham tarhi yasya mriyetety ayam Sslokah | asuravivahavisayataya
vyakhyeyah | yasyah kanyayah sulkam dattva sulkado mriyeta sa yadicchet
tato devardya purvavat pradatavya | na cen niyogam devarenaiva karayet |
yad va nijo vindeteti nijagrahanat sodaryo devaro ‘nena vidhina naiyogikena
vaivahikena va vindetaiva | sapatnas tu kanyanumatah | tatha caha—

kanyayam dattasulkayam mriyeta yadi sulkadah |

devaraya pradatavya yadi kanyanumanyata iti || (MDh 9.97)
yada tv adattasulka eva mriyeta tada tasmin prete kumary eva
saticchayanyasmai pitra vidhivad deya | yathaha vasisthah—

adbhir vaca ca datta ya mriyetadau varo yadi |

na ca mantropanita syat kumari pitur eva sa || (VaDh 17.72)
adav iti vacanad vivahasamnidhau vagdattapy akanyaketi jidayate |

Here, as one can see, the imagined opponent argues that the verse of Manu
in question (9.69) actually applies specifically to marriages where, prior to
his death, the groom paid a bride price to his future father-in-law. In such
cases, either niyoga or marriage to the deceased groom’s brother—depending
upon the bride’s inclination and one’s interpretation of the relevant texts—is
prescribed.

Following this minor tangent, Vi§vartpa’s opponent then begins another
longer tangent, which is strictly irrelevant to the issue of niyoga, but instead
addresses a number of Smrtis that seemingly allow widows to remarry under
restricted conditions:

Furthermore, this is the meaning of Vasistha’s statement (17.73) about
giving to another man “a girl who has been forcibly taken” The word
“taken” in this statement means “defiled,” for the particular form of the
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word “taken” here has this force.** And one should understand that this
statement applies to cases other than the rules governing Ksatriyas, since
it is impossible for a girl forcibly taken by them to be defiled.* If the girl
in question has not been married with the recitation of mantras, then one
may give her to another man according to the prescribed rules after having
her perform a penance. And it is to be understood that once the girl has
performed this penance, she is like a virgin in every way.

However, Vasistha addresses a different scenario in his statement
(17.74) about the remarriage of “a girl who has merely been consecrated

» <«

with mantras” “when the man who took her hand dies” The meaning of
this statement is as follows. In accordance with a certain village law, a man
might take a girl's hand even before their wedding ceremony. When a man
who has taken a girl's hand in this fashion dies and only her nuptial offering
prior to the ritual taking of her hand has been offered, that girl can, never-
theless, undergo the rite of marriage again with another husband, provided
that she is still a virgin.

Thus, there is no remarriage for a girl once she has been fully mar-
ried. Hence, it is said: “Widow remarriage is never prescribed in the rules
of marriage” (MDh 9.65) And, therefore, Baudhayana (4.1.16) speaks
of remarriage “if a girl’s husband dies after she has been given away or
after the nuptial offering has been made.” The meaning of this is that she
can be married again even if she was given away and even if the nuptial
offering was made, but not if she was fully married. The fact that the
text stipulates “provided that she is a virgin” makes clear what I have just
explained.

balac cet prahrta kanyety (VaDh 17.73) asya punar ayam arthah | prahrta
dusita prasabdasamarthyat | ksatrac ca vidher anyatraiva drastavyam
tatra diisanasambhavat | yadi mantrair na samskrta tato ‘nyasmai vidhivat
prayascittam karayitva deya | krtaprayascitta ca yatha kanya tathaiva seti
mantavyam | idam tu kalpantaram—

panigrahe mrte kanya kevalam mantrasamskrteti | (VaDh 17.74)

49 The standard Sanskrit word for “taken” is hrta from the root Vhr (“to take”). However, the word
used here is prahrta with the additional preverb pra; and the combination pra + Vhr often does not
mean simply “to take,” but rather “to assault” Vi$varapa literally says that the word prahrta (“taken”)
in Vasistha’s statement must mean disita (“defiled”) because of the force of the preverb pra.

50 Ksatriyas are uniquely permitted to perform raksasa marriages, which are marriages where the
groom forcibly abducts his bride. On this, see MDh 3.26, 33.
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asyarthah | gramadharmena purvam api vivahat panigrahanam | tasmin
panigrahe | mrte kanya hut[aiva]>' prak panigrahanad yady aksatayonih |
tathapy anyena bhartra punar vivahasamskaram arhatiti | sarvatha
parinitayah punah parinayanabhavah | tad uktam—

na vivahavidhav uktam vidhavavedanam kvacid iti | (MDh 9.65)
tatha ca baudhayanah—

nisrstayam hute vapi yasyai bhartda mriyeta sa iti | (BDh 4.1.16)
api nisystayam api hute na parinitayam ity arthah | sa ced aksatayonih
syad ity etad eva spastikaroti yad upavarnitam asmabhih |

In this passage, the pirvapaksa first addresses a particular verse of Vasistha
(17.73) that allows young women who were forcibly abducted and raped,
but not properly married to marry other men and that stipulates that such
women are ritually and legally equivalent to virgins. After presenting a fairly
straightforward interpretation of this verse, Visvartipas opponent then
goes on to offer a more tortured interpretation of another verse of Vasistha
(17.74), which permits a girl to remarry if the “man who took her hand”
(panigraha) dies while she is still a virgin and has “merely been consecrated
with mantras” (kevalam mantrasamskrta). The problematic aspect of this
verse, from Visvarapa’s perspective, appears to involve the use of the term
panigraha, which literally means “hand grasper;” but conventionally means
“husband,” because a central event in traditional Hindu weddings is the
groom’s grasping of the bride’s hand. The issue with this term seems to be
that the grasping of the bride’s hand at Brahmanical weddings—as Visvarapa
understood them—takes place after the offering of the nuptial oblation at
which mantras are recited. Thus, if the groom dies in the middle of the wed-
ding immediately after the recitation of the mantras, he wouldn't yet have
taken the bride’s hand. So how can Vasistha refer to him as a “hand grasper”
(panigraha)? In order to solve this technical ritual issue, Vi§varaipa’s op-
ponent notes that it is the custom of certain villages for men to take their
fiancées’ hands even before the wedding ceremony. He argues that it is this
sort of hand grasping that Vasistha’s verse alludes to. Hence, the piirvapaksa
holds that, despite the appearance of certain Smrtis (e.g., BDh 4.1.16), the au-
thoritative scriptures completely forbid women whose wedding ceremonies

5! The printed edition reads huter va, which I have tentatively emended to hutaiva, since the printed
reading is unintelligible, at least to me, and this portion of the text presumably contains Vi$vartapa’s
gloss of kevalam mantrasamskrta (“merely been consecrated with mantras”) in VaDh 17.74.
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have been fully performed from remarrying. And it is noteworthy that
Viévariipas later comments give us no reason to believe that he disagrees
with the piirvapaksa on this particular point.

After the above tangent, which makes a case against widow remarriage,
Vigvartpa’s imagined opponent returns to the issue of niyoga proper:

Hence, the Smyrtis prescribing niyoga do not apply to virgins. To what then
do they apply? They apply to cases where the husband has died and his
family-line will die out. And due to the force of the scriptural prohibitions
against it, niyoga is optional. Moreover, the Veda (AiB 12.12) states:
Therefore, a single man has many wives; a single woman does not have
many co-husbands.
And from the fact that specifically “co-husbands” are here prohibited, it is
understood that a woman can have multiple husbands sequentially (but not
simultaneously). The Veda (SPB 4.1.5.9) also states:
I will not abandon the man to whom my father gives me so long as
he lives.
And from this statement prohibiting the abandonment of a living husband,
one understands that niyoga occurs after a womans husband has died.
Beyond this, the practice of niyoga is especially clear from the following
mantra (RV 10.40.2):
Who invites you into his home, like a widow her husband’s brother into
her bed, like a young lady a man?
For the meaning of this is that Indra, having seen the Advins after a long
time, says to them: “You are hard to find. Where are you off to again? Does
someone invite—i.e., attend upon—you, like a widowed woman bringing
into her bed, the place of pleasure, her husband’s mortal—i.e., having a
human nature—brother?” Therefore, the text makes the practice of niyoga
quite clear. And, thus, Vasistha (17.61) states: “At Prajapati’s hour, the ap-
pointed man should approach her like a husband” Hence, niyoga is a
blameless practice.

ato na kanyavisaya niyogasmrtih | kas tarhi visayah | prete patyau
samtanapariksaye ca | pratisedhasamarthyac ca vikalpah | tatha
camnayah—
tasmad ekasya bahvyo jaya bhavanti naikasyai bahavah sahapataya iti |
(AiB 12.12)
sahapratisedhdc ca kramena bhavantiti jiiayate | tatha—
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yasmai mam pitd dadyan naivaham tam jivantam hasyamiti | (SPB 4.1.5.9)
jiva[d]ahanavacanac® ca mrte bhartari niyogo ‘stiti jiidyate |

ko vam Sayutra vidhaveva devaram maryam na yosa sadhastha a ||

(RV 10.40.2)
ity asmat punar mantravarndat spastataro niyogah | evam hindrena
cirad drstav asvinav uktau durdarsau yuvam kva punar vidhaveva yosa
devaram maryam manusyabhavam sayane harsasthane apadayanti kaccid
a kurute vam upacaratity arthah | anena niyogam spastikaroti | tatha ca
vasisthah—prajapatye muhurte panigrahavad upacared iti (VaDh 17.61) |
ato ‘navadyo niyogah |

Here Visvarapas opponent returns to the topic of niyoga by drawing a per-
tinent conclusion from his preceding discussion of widow remarriage: since
certain scriptures allow betrothed virgins to marry again, those Smrtis that
enjoin niyoga cannot apply strictly to such women. He then proceeds to reit-
erate his own position on niyoga, namely, that it is an optional practice, per-
missible to widows in general, but only when their husbands’ family lines
are threatened with extinction. Following this, the hypothetical opponent
cites three Vedic passages that confirm his position on niyoga. The first two
of these (AiB 12.12, SPB 4.1.5.9) speak against a woman having multiple
husbands simultaneously and abandoning her husband while he lives. Thus,
atleast according to Visvarupa’s puirvapaksa, these passages implicitly permit
women to engage in niyoga after their husbands’ deaths. The third Vedic pas-
sage cited by the puirvapaksa is the line of the Rgveda (10.4.2) presented at
the beginning of this chapter as early evidence of the practice of levirate in
South Asia. As readers may recall and can see from the above passage, this
line compares a person inviting the Asvins to his home with a widow inviting
her husband’s brother into her bed.

At this point, Vi$vartupas lengthy and meandering pirvapaksa finally
comes to an end. Thereafter, the commentator attempts to rebut the position
of his hypothetical opponent and offers his own opinion on the practice of

niyoga:
[Author:] To this I reply that the Smrtis prescribing niyoga should not be

explained in this way, for such an explanation conflicts with customary
practice and it is illogical to regard niyoga as optional. To what then do the

52 The printed edition reads jivannahanavacanac.
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Smrtis prescribing niyoga apply? They apply to Stidra women. Why is this?
Because Manu (9.64) states the following:
Twice-born men should not appoint a widowed woman to another man.
Consequently, the prohibition against the practice applies specifically to
members of the twice-born classes, whereas the injunction for it is issued
generally such that it applies to Stidras. Therefore, there is no grounds for it
being optional. And, thus, it is said about niyoga:
This is a law for beasts reviled by educated twice-born men. It was
prescribed for men as well when Vena reigned as king. (MDh 9.66)
The phrase “for men as well” means “also for Stidras.” And customary prac-

tice confirms this.

atrocyate | naivam niyogasmrtir vyakhyeya samdcaravirodhad vikalpasya
canyayyatvat | katham tarhi | $adravisaya niyogasmrtih | kuta etat |
manuvacanat—

nanyasmin vidhava nari niyoktavya dvijatibhir iti | (MDh 9.64)
dvijatisambaddhah pratisedhah | samanyatah sidrasambandhitaya vidhih |
tasmad avikalpah | tatha coktam—

ayam dvijair hi vidvadbhih pasudharmo vigarhitah |

manusyanam api prokto vene rajyam prasasatiti || (MDh 9.66)
manusyanam api Sidranam apity arthah | tatha ca samacarah |

Here, at long last, Vi$vartpa states his fundamental position on the issue of
niyoga: it is a lawful practice for Siidras and only Stdras. Hence, since the
Dharmasastra tradition is concerned almost exclusively with the behavior of
high-caste Hindus, especially Brahmins, and decidedly disinterested in the
customary practices of the lower castes, his position on niyoga is tantamount
to a prohibition against it.

As readers can see, Visvartpa argues for his position on the basis of
both custom and scriptural exegesis. Regarding the former, he provides no
details. However, one may reasonably infer from context that Visvarapa
understands widow remarriage to be essentially a low-caste practice,
as in fact it has often been in more recent times.>® Regarding the latter,
Viévariipa makes a specific argument as to why scripture supports his po-
sition: since scriptural injunctions to engage in niyoga are issued generally,

33 See Kane (1962, 2:615).
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yet Manu’s prohibition against the practice (9.64) is directed specifically at
twice-born men, it follows that the scriptures enjoin niyoga only for non-
twice-born people, that is, Siidras. In order to appreciate Vi§variipa’s ar-
gument here, it is necessary to recall a particular axiom of Brahmanical
hermeneutics, namely, that a specific rule overrides a general one.
Consequently, according to Visvaripa, there is no reason to construe the
practice of niyoga as optional, as his opponent proposes, for an option only
arises when an injunction and prohibition apply to the same set of subjects
with equal force.

After establishing his basic position that niyoga is permissible only for
Sidras, Visvartipa then adds another numerically small class of people for
whom it may be permissible: kings of the Ksatriya class whose dynasties
are threatened with extinction. This he does in the following passage:

As for the fact that Vyasa sired children upon the wives of Vicitravirya,
one should pay no heed to that, just like Draupadr’s marriage to five men.
Alternatively, it could be that niyoga is permitted also for Ksatriyas in order
to protect their kingdoms, when their family-lines would otherwise die out.
And, in that case, the practice is permissible only for kings specifically, as it
accords only with their duties. Moreover, because of what Vyasa has said,
only a Brahmin should be appointed to sire children for kings. And, this
being the case, certain Vedic passages must also apply only to Ksatriyas,
such as the statement (SPB 4.1.5.9): “I will not abandon the man to whom
my father gives me so long as he lives” The meaning of this Vedic statement
is that a woman should not abandon her living, capable husband. However,
the statement (AiB 12.12) that “a single woman does not have many co-
husbands” concerns remarriage (not niyoga). The word “husband” in it is
to be taken literally. By contrast, one should interpret the previously quoted
mantra (RV 10.40.2) as applying only to Stidras. One should also inter-
pret other statements mentioning husbands’ brothers and the like in this
fashion. And, thus, Manu the Elder states:

This law of resorting to another man when one’s husband dies is for Stidras

alone. It is also practiced by uneducated Ksatriyas, deluded by greed.
And, after stating this, he says:

On thisissue, wise men quote a hymn spoken by Vayu. Among Brahmins,

there is neither niyoga nor remarriage after a woman’s husband has died.
The hymn referred to here is this:
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Neither of these things should Brahmins do: appoint a widow to beget
children or marry a woman when her husband has died, especially if one
is her husband’s brother.

yat  punar vydsena  vicitraviryabharyasv  apatyotpadanam  tad
draupadivivahavad anddrtyam | atha va ksatriyanam apy anvayaksaye
rajyaparipalandya niyogo ‘bhyanujiidyate | sa ca rajiiam eva karyanurodhat |
vydsavacandc ca rdjiiam brahmanenaiva karayitavyam | evam ca saty
amndya api ksatriyavisaya eva naivaham tam jivantam hasyamity adi
(SPB 4.1.5.9) | jivan samartho na hatavya ity amndyarthah | naikasyai
bahavah sahapataya iti (AiB 12.12) tu punahsamskaravisayam | tatra
mukhyah patisabdah | mantravarnas tu Sidravisaya eva vyakhyeyah | evam
devaradivakyany anyany api vyakhyeyani | tatha ca vrddhamanuh—

sudranam eva dharmo ‘yam patyau prete ‘nyasamsrayah |

lobhan mudhair avidvadbhih ksatriyair api caryate ||
ity uktvaha—

vayuproktam tatha gatham pathanty atra manisinah |

vipranam na niyogo ‘sti prete patyau na vedanam ||
iyam sa gatha—

akaryam etad vipranam vidhava yan niyujyate |

uhyate va mrte patyau devarena visesatah ||

Here, as one can see, Visvariipa cites Vyasa’s behavior in the Mahabharata
as a justification for extending the right to engage in niyoga to the widows of
certain kings, specifically those whose dynasties would otherwise come to
end. Additionally, since Vi$varapa’s opponent might still defend his posi-
tion on the basis of the Vedic passages that he argued tacitly support niyoga,
Vidvariipa subsequently explains these passages as variously applying to
Ksatriyas (SPB 4.1.5.9), Sadras (RV 10.40.2), or remarriage rather than
niyoga (AiB 12.12). In this way, he fully refutes the earlier parvapaksa.

Next Visvarupa raises and responds to a hypothetical objection to his own
position on niyoga, an objection based upon a verse ascribed to Vasistha,
but not found in the extant Vasistha Dharmasitra. Although Visvaripa
does not provide a full uninterrupted quotation of the relevant verse, a close
reading of his commentary allows one to reconstruct it with some confi-
dence as follows:
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When his brother is teaching,>* a man should never learn from him without
an excuse on account of possibly sleeping with his teacher’s wife, for a
husband’s brother becomes a husband in calamities.

bhratary avyapadesena nadhyetavyam kada cana |
gurutalpasya nimittam bharta hy apatsu devarah ||

My translation here is intended to convey a natural interpretation of this ad-
mittedly cryptic verse. As one can see, it prohibits a man from having his
brother as his teacher without a good excuse. Furthermore, it provides a per-
fectly understandable reason for this prohibition: if his brother dies and he
is appointed to beget a child upon his widow in accordance with the rules
of niyoga, he would then be compelled to sleep with his teacher’s wife—
one of the five most heinous sins in Dharmasastra literature.>> The partic-
ular problem that this verse poses for Vi§vartpa is that it seemingly allows
a teacher’s widow to engage in niyoga, yet Dharmasastra texts allow only
Brahmins to act as teachers.
Visvartpa explains his solution to this problem as follows:

[Objection:] But how then does Vasistha state the following?

When his brother is teaching, a man without his designation should

never learn from him [on account of possible sexual impropriety

involving a teacher, for a lord is a husband’s brother in calamities. ]
For one understands from this that Brahmins also have the right to engage
in niyoga, since they alone are connected with teaching.

[Author:] I say that this interpretation is incorrect, for the text states
the logic underlying it. Moreover, it is better to hold that a single passage
with a contrary intent is nullified than to render many more passages
with harmonious intent pointless. And this passage of Vasistha applies
to Ksatriyas, for they have the right to engage in niyoga in the event of
a calamity; and I have already explained that only a Brahmin may act as
levir in their case. Therefore, Vasistha’s statement should be construed as

% From Viévarpa’s commentary it is clear that the “brother” (bhratari) in this verse is teaching,
although nothing in the verse itself indicates this. Thus, it is necessary to supply a locative participle,
such as adhyapayati (“teaching”), which Visvaraipa himself supplies.

%5 These five sins are technically called mahapatakas (“great sins causing loss of caste”). In addition
to sleeping with a teacher or other elder’s wife, they are as follows: killing a Brahmin, drinking liquor,
stealing a Brahmin’s gold, and associating with an outcaste. On these, see, e.g., MDh 11.55 and YDh 3.228.
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follows. Even when his brother is teaching, a man should not learn from
him. What man specifically? “A man without his designation” A man
who is not designated by the same term as another is a “man without
his designation.” He is, in other words, a man of a different caste. Why
would this be a rule? One can discern the answer: “on account of pos-
sible sexual impropriety involving a teacher,” that is, because the brother
who teaches might be obliged to have sex with his student’s wife, “for a
lord is a husband’s brother in calamities” The “lord” referred to here is

56 and

a Brahmin, because etymologically the word means “supporter
a Brahmin is the highest. Since he becomes the husband’s brother, i.e.,
is appointed to a woman, in calamities, therefore his Ksatriya brother
should not learn from him. The phrase “in calamities” refers to just a
single calamity. The plural is used to the show the seriousness of it, as
that calamity is none other than the one characterized by the dying out of
a family-line. In addition, given that the text should say that the Ksatriya
brother “should not be taught,” the fact that it says that he “should not
learn” is intended to communicate that a son begotten through niyoga
belongs to the woman’s husband.” Besides, how could it be right that
Vasistha’s statement applies to Brahmins? For it is impossible for full
brothers to engage in niyoga. Why is this? Even if such a brother without
a son were to be appointed to beget sons, he would beget a son only for
himself. Now, suppose instead the brother had a son. In that case, why
would niyoga occur? For his full brother’s family-line would not die out
on the account the statement (MDh 9.182):

If just one brother among several brothers born from a single source

has a son, then through that son they all have a son—so Manu has

declared.
If, however, Vasistha’s statement applies to Ksatriyas, this conflict does not
occur. One might argue that the statement applies to any brothers with
different mothers. That would be the same in the case of a Ksatriya half-
brother as well. However, when the phrase “born from a single source” is
understood to mean “born of a single caste,” then it is absolutely clear that
Vasistha’s statement applies to Ksatriyas.

%6 The word here translated as “lord” (bhartr), which frequently also means “husband,” is etymo-
logically an agent noun from Vbhy (“to support”).

57 Viévarupa’s reasoning here is unclear to me. Perhaps he imagines that the use of the active verb
“tolearn” in preference to the passive verb “to be taught” somehow connotes agency on the part of the
woman’s husband in the practice of niyoga.
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katham idanim etad vasisthavacanam—

bhratary avyapadesena nadhyetavyam kada caneti |
anena hy adhyapanasambandhad brahmananam api niyogadhikaro ‘stiti
gamyate |

ucyate | naitad yuktam uktatvan nyayasya | bhityasam ananyaparanam
canarthakyad varam ekasyanyaparasya ca badhakalpana | ksatriyavisayam
caitad vakyam tesam hy apadi niyogadhikarat | sa ca brahmanenaivety
uktam | tenaivam yojana bhratary adhyapayaty api nadhyetavyam |
kena | avyapadesena | na vyapadisyate ‘nenety avyapadesah | anyajatiya
ity arthah | kimartham | boddhavyam gurutalpasya nimittam bhratuh
Sisyabharyagamanadt | bharta hy apatsu devarah | bharteti bharanayogac
chraisthyac ca brahmanah | sa yasmad dapatsu devaro bhavati niyojyata
ity arthas tasmat tato ndadhyetavyam | apatsv iti caikasyam evapadi |
bahuvacanam gauravartham samtanapariksayalaksanaivapad yatha syat |
nadhyapayitavya iti ca vaktavye nadhyetavyam ity uktam ksetrinah putra iti
jAapandrtham |

katham vasya brahmanavisayatvopapattih | na hi sodaryayor
niyogasambhavah | katham krtva | yadi tavan niyojyo ‘py aputras tadatmana
evotpadayet | atha tasya putro ‘sti | tada

bhratinam ekajatanam yady ekah putravan bhavet |

sarve te tena putrena putrino manur abravit || (MDh 9.182)
iti vacanad aksinatvat samtanasya kuto niyogah | ksatriyavisayatve tu
naisa virodhah | atha sapatnavisayatocyeta | tat ksatriye pi samanam |
yada tv ekajatanam ity asyaikavarnajatanam ity arthas tada spastaiva
ksatriyavisayata |

Here Visvartipa proposes two different ways of dealing with Vasistha’s prob-
lematic verse. First, he invokes a hermeneutic principle attested elsewhere in
Dharmasastra literature: it is right to nullify a single incongruous scriptural
passage when it directly conflicts with many other scriptural passages that
are in harmony with one another.*® Thus, Vi$varapa suggests that one might
simply consider this particular verse of Vasistha to be nullified or overruled
by other Smrtis. Second, he offers his own rather tortured interpretation of
Vasistha’s verse, which I have attempted to reflect in my translation.

This interpretation starts with the word avyapadesa, which one might take
to mean “without excuse or pretext,” but which Visvarapa takes to mean

58 On this, see Kane (1962, 5:1266).
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“without one’s title or designation” and, thus, to denote a brother of a dif-
ferent caste, specifically, in the context of Vasistha’s verse, a Ksatriya half-
brother. Vi§var@ipa argued earlier in his commentary on the basis of Vyasas
behavior in the Mahdabharata that in cases of niyoga involving a Ksatriya, a
Brahmin must act as the levir. Consequently, he holds that, in Vasistha’s verse,
it is the Brahmin teacher, rather than the Ksatriya student, whom the rules
of niyoga would compel to engage in sexual impropriety. Thus, according to
Visvartpa, the word gurutalpa in the verse does not denote the sin of a stu-
dent having sex with his teacher’s wife, as it usually does. Instead, it denotes
the opposite sin of a teacher having sex with his student’s wife. And this in
turn forces Visvartpa to inventively reinterpret two key terms in the final
pada of Vasistha’s verse. The first of these is bhartr, which one would natu-
rally interpret as “husband.” Vi$varupa, however, takes it to mean “Brahmin,’
since the word can also mean “lord” and “supporter”—sensible descriptions
of a Brahmin in Vi$vartapa’s mind. The second reinterpreted term is devara,
which ordinarily refers to a husband’s brother, but Vi§varapa effectively takes
to mean “levir” In this way, Vi§varapa constructs an alternative reading of
Vasistha’s verse that suits his purpose, even if it is unlikely to be convincing to
modern readers.

Furthermore, in order to support his alternative reading, Visvartpa argues
that Vasistha’s verse cannot refer to full brothers or brothers of the same
caste, for Manu (9.182) states that when there are several brothers of the
same caste and one of them fathers a son, all of them have a son. Therefore,
since niyoga is permissible only when a man’s family line would die out ac-
cording to Visvartupa, there would be no reason for a man to act as a levir for
his full brother or for a brother of the same caste. For if the man has a son,
his deceased brother will likewise have a son; and if he doesn’t have a son, he
would father a child for himself, not his brother.

Finally, before concluding his exceptionally long discussion of niyoga and
widow remarriage, Visvartipa addresses the period of waiting prescribed in
certain texts for a Brahmin woman whose husband has gone abroad:

As for those scriptural statements that enjoin a Brahmin woman to wait for
a certain period of time when her husband has gone abroad, one must con-
clude upon careful examination that their purpose is to instruct a woman
to go to her husband after this period, not to engage in niyoga. Therefore,
I have properly stated how one should construe the spheres of applicability
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of various scriptures dealing with niyoga. Thus, the right to engage in niyoga
is prescribed for Siidras.

yat tu brahmanyah prosite bhartari kalapratiksanavacanam tad bhartur
antikagamanartham na niyogartham iti vivicya vacaniyam | tasmat sikta
niyogavakyanam visayakalpand | evam tavac chidranam niyogadhikara
uktah |

Here VisvarGipa argues—not very convincingly—that when certain Smrtis
(e.g., GDh 18.15-17, VaDh 17.75-80, MDh 9.76) prescribe a period of
waiting for a Brahmin woman whose husband has gone abroad, their inten-
tion is not that, after this period, a woman should engage in niyoga much less
remarry, but simply that she should go to her husband. Thereafter, Visvaraipa
suitably ends his lengthy discussion of niyoga by reiterating his fundamental
position on the practice: it is permissible only for Stidras. This, as I have said,
is tantamount to a prohibition against the practice within the context of
Dharmasastra. Hence, despite his exceptionally long and intricate treatment
of the topic, Vi$variipa arrives at a position on niyoga effectively no different
from that of any Dharmasastra commentator other than Bharuci. Simply
put, he holds that it is wrong.

Medhatithi

After Vi$varaipa, the next Dharmasastra author to discuss niyoga appears to
be Medhatithi, who likely wrote his celebrated commentary on the Manava
Dharmasastra in ninth-century Kashmir.®® Like Manu, Medhatithi unam-
biguously opposes widow remarriage. This is clear, for instance, from the
following statement (on MDh 5.163-64), where he succinctly expresses his
understanding of women’s duties to their husbands according to Manu:

These verses of Manu summarize a woman’s duties and a woman’s duties
are straightforward. Therefore, I will take the trouble to explain them here.
This is the gist of the teachings on this topic: a woman cannot remarry®

9 On the provenance of Medhatithi, see Kane (1962, 1:574-75, 583).
0 The Sanskrit phrase for remarriage here, punah saha pravrtti, is rather unusual. Literally, it
means “starting again with”
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another man in this world as a man remarries another woman on account
of the rule that she “should not transgress against her deceased husband.”
(MDh 5.151)

stridharmopasamharasloka  rjavas ca stridharma ity ato mayatra
vyakhyanadarah krtah | etavat tatropadesarthah | yatha pumso ‘nyaya saha
punahpravrttikarma neha samsthitam ca na langhayed ity (MDh 5.151) anena
nyayena punah saha pravrttir iti |

Unfortunately, however, Medhatithi does not express his personal position
on niyoga as clearly and as forthrightly as he does his position on widow re-
marriage. Nevertheless, a careful examination of his commentary leads to
the conclusion that he effectively opposes the practice. Thus, his basic posi-
tion on the topic broadly resembles those of other Dharmasastra exegetes,
although the specific details of his views on niyoga are generally unique
to him.

Like the root text on which he comments, Medhatithi mentions the practice
of niyoga in a number of different places. However, he discusses the issue most
in earnest in his commentary on the following verse of Manu (9.64), which ef-
fectively prohibits niyoga among the twice-born classes:

Twice-born men should never appoint a widowed woman to another
man, for those who appoint such a woman to another man kill the
eternal law.

nanyasmin vidhava nari niyoktavya dvijatibhih |
anyasmin hi niyusijana dharmam hanyuh sanatanam ||

As discussed earlier, this verse comes immediately after a series of verses
(9.57-63), where Manu prescribes niyoga for a widow whose husband’s
family line will otherwise die out. These verses, therefore, seem to repre-
sent a sort of pirvapaksa or opponent’s view in Manu’s text; and the verse
cited above appears to constitute the start of Manu’s personal view on
niyoga and of his refutation of the preceding piirvapaksa. Consequently, it
is a very natural place for Medhatithi to discuss the legitimacy of the prac-
tice in detail.

Medhatithi begins his commentary by noting that the verse under
discussion constitutes a prohibition against niyoga, a practice that was
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previously enjoined.®! He then presents one possible way to explain away
this seeming contradiction within Manu and between various Smrtis:

On this issue, some hold that because this verse speaks of a widow, the
prohibition against niyoga applies only to a woman whose husband has
died. An impotent husband, by contrast, may appoint his wife to another
man. Thus, the injunction for and prohibition against niyoga apply to dif-
ferent subjects.

tatra ke cid vidhavagrahanan mrtabhartrkayah pratisedhah klibena tu patya
niyoktavyeti vidhipratisedau vibhaktavisayav iti pratipannah |

Here it is noted that Manu explicitly forbids widows from engaging in niyoga,
but earlier enjoins the practice for women more generally. Based upon this,
it is suggested that the cumulative effect of Manu’s rules regarding niyoga is
to prohibit it for widows, but to allow it for other eligible women, namely, the
wives of impotent and diseased men.

Following this, Medhatithi lays out an alternative position ascribed to cer-
tain unnamed others. This position is rather detailed and lengthy and takes
up the bulk of his discussion of the legitimacy of niyoga. And although he
presents it as a piirvapaksa or opponents’ view, Medhatithi himself seems to
agree with it to a significant extent, as we will see. As presented by Medhatithi,
this parvapaksa first refutes the previously mentioned attempt to harmonize
Manu’s rules concerning niyoga:

Others, however, argue the following: One hears in the statement containing
the injunction to perform niyoga that the breaking of the man’s family-line
is the cause of the practice. From this it follows that niyoga is appropriate
when a husband is impotent or diseased as well as dead. Moreover, like the
injunction, the prohibition against the practice is also indeed unqualified.
A woman whose connection to her husband has ceased is called a “widow”
Thus, the term fits equally the wives of both kinds of men (i.e., the impotent
or diseased and the dead). And one should certainly understand the use
of the term in this way. Otherwise, when a woman is appointed to another
man by an impotent husband, the restrictive rules that the man must smear
himself with ghee, etc. would not apply, for in the case of these rules as well,

61 Medhatithi on MDh 9.64: piirvena vihitasya niyogasya pratisedho ‘yam |
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scripture says that a “man who has been appointed to a widow should smear
himself with ghee” (MDh 9.60) Therefore, the prohibition of what has been
enjoined without qualification is also unqualified.

anye tu—vidhivakye samtanavicchedasya nimittasravanat tasya ca
klibavyadhitayor mrtasyapy upapattih | tatha ca vidhivat pratisedho
Py avisista eva | apetadhavasambandha vidhavety ucyate | tat tulyam
ubhayatrapi | avasyam caitad evam vijiieyam | itaratha ghrtaktadiniyamo
i klibena niyujyamandya na syat | tatrapi hy amananti vidhavayam
niyuktas ca ghrtakta iti (MDh 9.60) | tasmad vihitasyavisesena pratisedho
py avisistah |

Here it is argued that since Manu prescribes niyoga in the event that a man’s
lineage will otherwise come to end and an impotent man, a diseased man, and
a dead man might all equally be faced with this calamity, he enjoins niyoga for
widows as well as the wives of impotent and diseased men. It is then argued
that, like the injunction to perform niyoga, the prohibition against it must
also be unqualified, that is, apply equally to the wives of dead, diseased, and
impotent men. The reason for this is that the word “widow” (vidhava) sup-
posedly denotes any woman whose connection to her husband has ceased
and, as such, must be applicable not only to women whose husbands have
died but also to those whose husbands are sickly or impotent. Otherwise, if
the word “widow” applied only to women whose husbands are dead, Manu’s
rule (9.60) requiring a levir to smear himself with ghee would not apply in
instances of niyoga involving the wife of a sickly or impotent man, for Manu
explicitly prescribes this rule for a man appointed to a widow. From this the
purvapaksa concludes that, in the case of niyoga, both the scriptural prohi-
bition and the scriptural injunction have the same generic sphere of applica-
bility and, consequently, that they cannot be harmonized by construing them
as applying to different subjects, as proposed.

At this point, the pirvapaksa explains what it regards as the right way to
reconcile Manu’s injunction to perform niyoga with his prohibition against
the practice:

Consequently, given that the injunction for and the prohibition against
niyoga apply to the same range of subjects, the practice is optional. And it is
fitting that the obligatory injunction to beget children become subject to an
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option, like the conflicting instructions to grasp and not grasp the sodasin
cup. But when the injunction to beget children promises such rewards as
that one will “win worlds through a son,” (MDh 9.137) how can there be an
option between the injunction and the prohibition as they yield different
rewards? For if a man has no child, he cannot receive the help in the here-
after that a child would render. Some hold that, in the case of the grasping
and not grasping of the sodasin cup, the injunction and the prohibition,
both of which apply to the same subject, become options toward the same
end. It has been said, however, that the more components there are in a rite,
the greater the rite’s reward, but that when it comes to accomplishing the
main rite itself, there is no difference. Therefore, in the position he lays out
in this verse (9.64), Manu states that one does not receive the help that a son
would render. However, if a woman engages in niyoga with the goal of re-
ceiving this special help in violation of the textual prohibition, her behavior
is analogous to performing the §yena rite.

ata$ ca visayasamatve vidhinisedhayor vikalpah | ayam ca nityo
‘patyotpadanavidhir vikalpa eva kalpate grahanagrahanavat | yada tu putrena
jayatity (MDh 9.137) evamadiphalotpadanavidhis taddasaty apatye tatkar
yasyaurdhvadehikasyopakarasyabhavad bhinnaphalayoh kuto vikalpah |
samanavisayau vidhinisedhav ekarthe vikalpyete sodas[i]grahanagrahanayor
iti ke cit | uktam angabhuyastve phalabhityastvam | pradhanakaryasiddhau
tv avisesah | tasmad asmin pakse putropakarabhavam aha |
upakaravisesarthenasya pravrttau pratisedhatikramena syenatulyata |

Here, as one can see, it is argued, in keeping with the standard rules of
Brahmanical hermeneutics, that since there is an injunction to perform
niyoga and a prohibition against the practice and both the injunction
and prohibition have the same sphere of applicability, niyoga must be op-
tional. And it is noteworthy that although this is presented as the view of a
purvapaksa or unnamed others, it is in fact Medhatithi’s own personal view
as well. This is clear, for instance, from a passage found much earlier in his
commentary (on MDh 5.163-64), where he states:

The statement that “even a sonless woman goes to heaven” (MDh 5.160)
prohibits a widow from bearing children in the event of a calamity. A scrip-
tural passage prescribing niyoga, however, will permit it later on. Therefore,
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since it is both prescribed and prohibited, bearing children is optional for
widows.

tatha svargam gacchaty aputrapity (MDh 5.160) anendpatyajananam
apadi pratisidhyate | niyogasmrtya tu tat punar abhyanujiiasyate | tad etad
apatyotpadanam uktapratisiddhatvad vikalpyate |

However, the pirvapaksa is obviously not content simply to establish
niyoga as optional, for it goes on to mention the specific additional other-
worldly rewards that a son is held to bring his parents. Noting this, it asks how
lifelong celibacy and niyoga can be equal options for a widow, when the latter
potentially bestows far greater benefit. In order to answer this question, the
purvapaksa discusses the standard Mimamsa example of an injunction and
prohibition that together result in an option: the Sodasin cup in the Atiratra
rite, which one Vedic passage instructs the sacrificer to grasp and another
instructs him not to grasp.®? Specifically, it notes that while a person can com-
plete the Atiratra rite either way, the rite is held to yield a greater reward if
the Sodasin cup is taken up due to the principle that a rite yields a greater re-
ward the more ritual elements are incorporated into it. Based upon this Vedic
example and the hermeneutic principles derived therefrom, the pirvapaksa
argues that, by engaging in niyoga, a woman gains the extra benefits that come
with a son. In other words, it argues that niyoga is effectively a superior option
to celibacy, which gives the temporary appearance that it supports niyoga.

Immediately after this, however, the piirvapaksa draws upon another her-
meneutic principle often invoked in Dharmasastra commentaries: any ac-
tion that people are naturally inclined to perform cannot qualify as dharma,
even if an authoritative scripture enjoins it. In practice, this principle is used
to divest certain scriptural passages of injunctive force. Here the purvapaksa
uses it to remove the injunctive force of those passages of Manu and other
Smrtis that prescribe niyoga, for it is argued that people are naturally inclined
to seek the special otherworldly rewards that a son bestows. Therefore, if a
woman engages in niyoga for this reason, her behavior does not qualify as
dharma.5® Worse, there remains in effect a scriptural prohibition against the

62 On this, see Sabara’s commentary on PMS 10.8.6.

63 As Pollock (1997, 411-12) notes, Brahmanical literature offers surprisingly little discussion
of what constitutes a natural or mundane motive for an action and, thus, disqualifies an action as
dharma. In general, actions done to attain benefits in the hereafter are not held to have natural or
mundane motives. However, in cases where scripture specifies a particular otherworldly reward
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practice. Thus, by engaging in niyoga to acquire a son, a woman is actively
violating dharma.

Consequently, according to the pirvapaksa, niyoga is analogous to the
infamous Syena rite, a Vedic ritual whose explicit result is the death of the
sacrificer’s enemies. According to the traditional interpretation developed
within the Mimamsa tradition,* the performance of the syena rite is a vi-
olation of dharma, since there is a general prohibition against violence and
no true injunction for it. The Veda simply states that if a person wants to kill
his enemies, the syena rite is one means of accomplishing his goal. It does
not prescribe such violence. Similarly, for the piarvapaksa, Manu simply
states that if a person wants the otherworldly benefits of a son, niyoga is one
means of attaining them. He does not actually enjoin the practice for such a
person, but does prohibit it. Thus, the purvapaksa holds that, like the syena
rite, niyoga is prohibited, at least for anyone who engages in the practice
out of a desire for a son. And this prohibits niyoga for almost all women,
the presumably rare exceptions being those who engage in the practice not
out of a desire for sons, but rather because their elders have instructed them
to. Furthermore, it is important to note that although Medhatithi presents
this position on niyoga as that of other people, it is again clear that he him-
self subscribes to it, for earlier he comments that Manu “in his ninth chapter
enjoins niyoga at the behest of a man’s elders, not at the personal initiative of
a woman seeking a son.”®®

Having explained that niyoga is strangely both optional and prohibited for
women seeking sons, the pirvapaksa next addresses the issue of the levir’s
participation in the practice:

Moreover, it is worth examining this: Why does a man who has been ap-
pointed to sire a child on his kinsman’s wife do so? For there is no injunc-
tion for him to do so of the form “an appointed man must have sex.” For
a woman, however, Manu (9.59) issues such an injunction, when he says
that a “duly appointed woman” should obtain a child. And one should not
respond that the meaning of this statement is that only when her husband’s
brother or the like participates can a woman carry out niyoga and, thus,

for an action, commentators sometimes ascribe to that action a mundane or natural motive, as
Medhatithi does here.

64 See Sabara on PMS 1.1.2.
5 Medhatithi on MDh 5.157: niyogas tu navame gurvicchaya vihito natmatantrataya putrarthinyah |
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that the man participates in begetting the desired ksetraja son also because
of the woman’s injunction. For it is perfectly reasonable that a man would
participate in this out of a natural desire (for sex). If one then argues that the
restrictive injunctions requiring the man to smear himself with ghee, etc.
become pointless, this is untrue. They do not become pointless, for the des-
ignation “ksetraja son” applies only to a boy begotten by a man observing
these restrictions, not any other.

Some say instead that the reason a man participates in niyoga is the rule
that a person must do what his elders command. But were this the case, it
would follow that a person must also drink liquor and the like if his elders
wished it. Moreover, a person is not one’s elder, if he compels one to do
things that one should not do, for there is a Smrti that states:

One is enjoined to abandon even one’s elder, if he is proud, does not

know the difference between what one should and should not do, and

holds to a wrong path.
And the phrase “to abandon” here means “to desist from one’s duties to
an elder”

This® also refutes the argument that Manu’s statement (9.63) about
those involved in niyoga losing caste for violating restrictive rules—i.e.,
“they both become outcastes”™ —must permit behavior in conformity with
those restrictive rules. For otherwise a man who engages in niyoga in any
way would lose caste and, thus, it would not be right for Manu to make his
loss of caste subject to certain conditions, as he does. It refutes this argu-
ment, because Manu’s text speaks of the loss of caste of not only the man,
but also the woman; and niyoga is enjoined for her if she does not seek to
obtain a son. Thus, Manu’s statement (9.63) about those involved in niyoga
losing caste for violating the rules—i.e., “they both become outcastes”—
applies to her. Indeed, it emerges by implication from Manu’s text that if no
violation occurs, only the man becomes an outcaste, but if a violation does
occur, both the man and the woman become outcastes. Therefore, one must
question how the participation in niyoga of a husband’s brother, etc. can be
characterized by an injunction directed at him.

idam tv atra niriipyam | yo ‘sau niyujyate sa kimiti pravartate | na hi tasya
vidhir asti niyuktena gantavyam iti | striya[h] punar vidyate samyak

6 “This” must refer not to the immediately preceding discussion, but rather to the earlier argument
that the restrictive rules governing a man engaged in niyoga do not become pointless without an in-
junction, as they are necessary elements in the definition of a ksetraja.
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striya niyuktayeti (MDh 9.59) | na ca devaradisu pravartamanesu striya
niyogasiddhir ity arthah | tesam api pravrttis tadvidhina ksetraja ipsita iti
vacyam | yato ragatah pravrttir upapadyate | ghrtaktadiniyamavidhanam
anarthakam iti cen nanarthakam | tathaniyamair utpanne ksetrajavyapadeso
nanya iti |

yad api guruvacanam kartavyam iti ke cit pravrttinibandhanam ahuh |
evam sati surapanadisv api gurvicchaya pravrttih prapnoti | na casau gurur
akarye yah pravartayati |

guror apy avaliptasya karyakaryam ajanatah |

utpathapratipannasya parityago vidhiyate ||
iti smaranat | parityagas ca gurukdaryan nivrttih |

etenaitad api  pratyuktam yan niyamadtikramapatityavacanam
niyamapurvikam vrttim anujanati tav ubhau patitau syatam iti (MDh
9.63) | itaratha sarvaprakaram gacchatah patityam iti viSesapatityam
anupapannam | yatas tan na kevalasya pumsah Sriiyate kim tarhi striya
iti | tasyas c[a]putrarthinya® niyogo vihitah | tadapeksam hi vyatikrame
patita[tva]vacanam tav ubhau patitau syatam iti (MDh 9.63) | asati
vyatikrama ekah patitah puman evatikrame tu dvav apity evam api lingan
nirgacchaty eva | tasmad devaradividhilaksana pravrttih katham iti
vaktavyam |

Here the pirvapaksa contends that there is no legitimate reason for a man
to participate as a levir in niyoga, for no text enjoins him to do so. One
might be tempted to object that a woman obviously cannot carry out niyoga
without a man’s participation and, therefore, the injunction for a woman to
engage in niyoga® must somehow apply to the levir as well. However, the
piurvapaksa points out that sexual lust is a perfectly natural reason for a man
to engage in niyoga and, consequently, an injunction directed at him is en-
tirely unnecessary. Thus, there is no need to engage in such a tortured in-
terpretation of the injunction to perform niyoga. Of course, the absence of
such an injunction means that, by engaging in niyoga, a man is committing

67 The reading in both Jha and Mandlik is ca putrarthinyah, which means “seeking a son” rather
than “not seeking a son.” But this seems directly at odds with what Medhatithi says earlier in his com-
mentary on MDh 9.64 (upakaravisesarthenasya pravrttau pratisedhatikramena Syenatulyata) and on
MDh 5.157 (niyogas tu navame gurvicchaya vihito natmatantrataya putrarthinyah).

8 Note that the pirvapaksa identifies this injunction specifically as MDh 9.59, which is directed
at a “duly appointed woman” (striya samyan niyuktaya). This detail is perhaps significant, given that
the parvapaksa apparently considers the urging of one’s elders to be a legitimate reason to engage in
niyoga, but not a personal desire for a son.
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the serious sin of sleeping with his kinsman’s wife. Consequently, the Smrti
passages requiring that he smear himself with ghee and so on seemingly be-
come pointless, as he is committing a grevious sin whether he observes them
or not. The piurvapaksa responds that these scriptural requirements are not
pointless, since observing them is necessary for the resulting child to qualify
as a ksetraja son and to possess the considerable legal rights thereof. After
this, the hypothesis is put forward that men participate in niyoga because
of their duty to obey their elders. But the pirvapaksa refutes this by arguing
that anyone who urges a person to act contrary to dharma cannot be his elder
and should not be obeyed. Lastly, the pirvapaksa refutes an objection based
upon a particular verse of Manu (9.63), which says that both the man and
woman involved in niyoga become outcastes, if they violate the prescribed
rules. This objection holds that, by speaking of outcasting for violating the
rules, Manu implicitly permits behavior that conforms to the rules. The
purvapaksa answers this objection by arguing that the implication of Manu’s
verse is not that if the levir obeys all of the restrictive rules placed upon him,
he commits no sin, but rather that if he obeys all of the rules, only he—and
not the woman as well—loses caste.

At this point, Medhatithi’s lengthy puirvapaksa, with which he agrees on
many points, finally comes to an end. He then gives his own refutation of
those parts of the pirvapaksa with which he actually disagrees:

I reply that because of what one sees in the case of Vyasa and others, a man’s
sapinda relatives should respect their elders’ order to beget a ksetraja son
for him as they would an order to make ancestral offerings for children.
It must then be granted that a man does not fall from caste for having sex
with a woman in this way, for it is not right to hold that great men engaged
in such behavior out of passionate desire. Furthermore, the purported im-
plication of Manu’s statement (9.63) about those involved in niyoga losing
caste for violating restrictive rules cannot be correct, since the begetting of
a son through niyoga then becomes pointless, given that the man involved
always loses caste, for a child born of an outcaste has no rights. Therefore,
there is here the appearance of an injunction for husbands’ brothers, etc. to

participate in niyoga.

ucyate—vyasadidarsanenapatyapindadana  iva  ksetrajotpattyartham
sapindanam  guruniyogapeksa | tada nopagamane cyutir astity
anumantavyam | na hi mahatmanam ragalaksanapravrttir abhyupagantum
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nyayya | yac coktam niyamatikrame patitatvavacan[e]®® lingam iti
tad ayuktam yatah pumsah patitatve patitotpannasyadhikarabhavad
utpadanam anarthakam | tasmad asti devaradividher abhaso ‘yam |

Here Medhatithi only bothers to refute the final section of the pirvapaksa,
where it is argued that a man’s participation in niyoga as a levir always results
in his loss of caste. This again confirms that he himself personally agrees
with the earlier sections of the pirvapaksa, where it is argued that a woman
cannot lawfully engage in niyoga in order to acquire a son, only out of a desire
to obey her elders.

Medhatithi contends that if a man’s elders appoint him to act as a levir,
then he is obliged to obey them and commits no sin in doing so. He presents
two arguments in support of this view. The first of these is that certain revered
figures of the past, such as Vyasa, engaged in niyoga and it strains credulity to
imagine that these pious and holy men acted sinfully out of sexual lust. The
second is that all levirs cannot lose caste, because the children of outcastes
lack any legal right to inherit property, perform ancestral rites, and the like.
Consequently, if any man who engages in niyoga necessarily becomes an out-
caste, the whole reason for the practice—obtaining a legal son and heir—
disappears. On the basis of these two arguments, Medhatithi concludes that
there is the abhasa (“appearance”) of an injunction directed at certain men to
participate in niyoga. And although Dharmasastra commentators typically
use the word abhasa to denote specifically the false or erroneous appearance
of something, Medhatithi does not seem to use the word in this sense here.
Instead, he seemingly wants to remain noncommittal. While he cannot iden-
tify a specific scriptural passage enjoining men to act as levirs, it seems to him
that there must be one.

This position of Medhatithi is a rather curious one for him to adopt, given
that he appears not to be a genuine supporter of niyoga, for he considers it
to be prohibited for women seeking sons, as we have seen. And one finds
further evidence of Medhatithi’s personal opposition to niyoga in the fact
that he explicitly prohibits a man from marrying a woman begotten through
the practice.”? Therefore, it is necessary to ask why he seeks to defend men’s

% The editions of Jha and Mandlik both read vacanam.

70 MDh 3.5 lists some of the qualities required of a twice-born man’s bride: she cannot be a sapinda
relative, a member of his gotra, or “born of mere copulation” (maithuni). Explaining the significance
of this last quality, Medhatithi states: “Niyoga is enjoined and the previously listed qualities do not
prohibit a man from marrying a woman begotten thereby. Hence, such a woman is separately prohib-
ited by the requirement that a man’s bride must be a woman ‘not born of mere copulation. Therefore,
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participation in niyoga, albeit in a rather noncommittal fashion. I believe
the answer is that, like Kumarila before him, Medhatithi is really concerned
here not with defending niyoga, but rather with defending Vyasa’s behavior
in the Mahabharata and the similar behavior of other revered figures of
the mythical past. Hence, he wants to leave some room for the practice of
niyoga without properly allowing it as a contemporary custom.”! And while
many later Dharmasastra commentators achieve this goal by arguing that
niyoga is among those practices permissible in past ages, but not in the
present one, as we will see, Medhatithi holds a more complex and convo-
luted view: niyoga is permissible for those dispassionately following their
elders’ orders (like Vyasa in the Mahabharata), but prohibited for women
seeking the benefits of a son (like ordinary women). Of course, this position
of Medhatithi shifts the power to legitimately initiate niyoga from the widow
herself to her male elders. Thus, one may be tempted to interpret it more as
an effort to deprive widows of reproductive agency than as a stance against
niyoga. In all likelihood, however, Medhatithi assumed that, in practice,
Brahmin men would never instruct a kinsman’s widow to engage in niyoga,
for Brahmanical society appears to have turned decisively against the prac-
tice by his time. Thus, after Bharuci, not a single Dharmasastra commen-
tator, including Medhatithi, allows niyoga to serve as a means for Brahmin
widows, seeking sons, to obtain sons, which is the obviously intended pur-
pose of the practice.

Unpublished Commentary on the
Yajiiavalkya Dharmasastra

After the commentaries of Bharuci, Vi$varapa, and Medhatithi, the next
Dharmasastra work to contain a detailed discussion of niyoga is a still un-
published commentary on the Yajiiavalkya Dharmasastra. This commentary,

one cannot willfully marry a woman begotten through niyoga.” (niyogo vihitah | tata utpannaya nasti
purvoktavisesanair nisedhah | atah prthan nisidhyate amaithuniti | tato niyogotpanna kamato na
vivahya|).

71 This may explain why Medhatithi (on MDh 9.66) freely admits that the Rgveda implicitly allows
niyoga: “It has been said that there are no implications of niyoga in the mantras recited at weddings.
Elsewhere, however, one sees them, such as in the mantra (RV 10.40.2): ‘Who invites you into his
home, like a widow her husband’s brother into her bed, like a young lady a man?’” (udvahakesu
mantresu na santity uktam | anyatra tu drsyate ko vam [Sayutra] vidhaveva devaram maryam na yosa
krnute sadhastha a ity adi |)
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the name of whose author remains unknown, survives only in a single palm-
leaf manuscript written in an early Nepalese script known as bhujimola
and in a modern Devanagari transcription of this manuscript.”? Although
the bhujimola manuscript covers only the first 195 verses of Yajiavalkya, it
contains a colophon. This gives the year in which it was written as 122. Since
the era to which this date refers is likely the Nepala Samvat, the manuscript
appears to have been written in 1002 CE.”® Moreover, it is highly unlikely that
the manuscript was penned by the text’s author himself, given that it clearly
does not contain a completed work, yet contains a colophon. Based upon his
recent study of the textual history of the Yajriavalkya Dharmasastra, Olivelle
(2019, xxx) suggests that this unpublished commentary dates to the tenth
century, which seems to be a reasonable guess.

Like Visvartipa, the unknown author of this commentary discusses niyoga
in the most obvious and natural place, namely, when commenting upon the
verses of Yajiiavalkya (1.68-69) that prescribe the practice. The relevant por-
tion of the text reads as follows”*:

If the fiancée of a betrothed girl should die, then his brother or, failing him,
his sapinda relative or, failing him, a member of his patrilineal clan should
approach her with his elders’ permission, provided that the girl’s fiancée
had no son. Under these circumstances, he should approach her in her fer-
tile season, which will be explained later on (YDh 1.79), with the desire
for a son, after smearing himself with ghee, until she conceives a child. If
he approaches her again after this or approaches her in any other way, he
becomes an outcaste. It is with precisely this intention of addressing a girl
who has been betrothed that Manu (9.60) states:

A man who has been appointed to a widow should at night smear him-

self with ghee and, refraining from speech, beget upon her a single son,

never a second.
However, Manu did not state this with the intention of addressing a girl
who is no longer a virgin, for he (MDh 5.162) says:

A second husband is nowhere taught for virtuous women.

72 These manuscripts were microfilmed as part of the Nepal-German Manuscript Preservation
Project and are housed in the National Archives in Kathmandu, Nepal. The number for the bhujimola
manscript is 5-696/dharmasastra65 (Reel No. A51/12). The number for the Devanagari transcription
is 5.2125/dharmasastra788 (Reel No. B432/19).

73 On this assessment, see Olivelle (2019, xxx).

74 The following transcription is based upon the bhujimola manuscript. I have used notes and
brackets to indicate where and how I have the emended the manuscript’s reading.
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And this practice of niyoga should not take place when a woman’s hus-
band (rather than fiancée) has died, for the following text (MDh 9.64)
prohibits it:
Wise men should not appoint a widowed woman to another man, for
those who appoint such a woman to another man kill the eternal law.
Moreover, one should not engage in this practice for the sake of someone
else, for Manu (9.66) says the following:
This is a law for beasts that is reviled by educated twice-born men. It be-
came a law for men when Vena reigned as king.
And, thereafter, he (MDh 9.68) states:
Since that time, good people revile any man who out of delusion appoints
a woman whose husband has died to beget children.
As for the origin of the Pandavas that is taught in the beginning of the
Mahabharata, Gautama (1.3) explicitly rejects precisely that on the grounds
that lesser men are too weak, when he states: “One sees in the scriptures
violations of the law and acts of rashness committed by great beings, but
these are not examples to be followed due to the weakness of lesser men.” It
is for this very reason that Likhita states:
Their bodies and sense-organs are composed of splendor. Sins do not
stain them, just as water does not stain a lotus petal.
Apastamba (2.13.8-9) also states: “Due to their special splendor there
is no sin among them, but a person who sees this and engages in
the same behaviors sinks down on account of his lesser birth.” Therefore,
one should understand this statement of Yajnavalkya (1.68-69) to apply
only to a girl who has merely been betrothed. Hence, Manu (9.69)
first says:
When a girl has been verbally promised in marriage and her hus-
band dies, her husband’s brother should take her in accordance with
this rule.
And, thereafter, he (MDh 9.70) says:
Following the prescribed rules, he should approach that girl whose vows
are pure, when she is dressed in white, and copulate with her once each
fertile season until she begets a child.
It is with precisely this intention of addressing a girl who has been be-
trothed that it is said:
When her husband is lost, dead, a renunciant, impotent, or an outcaste—
in these five calamities another husband is enjoined for women. (NSm
12.97, PSm 4.30)
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Otherwise, this statement would conflict with statements such as these:
Wise men should not appoint a widowed woman to another man.
(MDh 9.64)

A second husband is nowhere taught for virtuous women. (MDh 5.162)
Furthermore, one should not engage in this practice of niyoga out of greed
for sons, for the following text (MDh 5.161) prohibits that:

A woman who transgresses against her husband out of greed for children
obtains scorn in his world and is deprived of the world of her husband.
And it is not the case that a husband and wife who have no sons cannot

reach heaven, for the following Smrti (MDh 5.160) states:

A virtuous woman who remains celibate after her husband has died

goes to heaven, even if sonless, just like those men who have remained

celibate.

There is, however, the following statement (NSm 12.98):

A Brahmin woman should wait for eight years for her husband when he

has gone abroad, but if she has not given birth to a child, only for four.

After this, she should seek refuge in another man.

But this is intended to sanction merely seeking refuge, not marital infi-

delity, for the Smrti of Manu (9.75) states:

If a woman’s husband has gone abroad after providing for her livelihood,

she should live observing self-restraint. However, if he has gone abroad

without providing for her livelihood, she should live by means of re-
spectable crafts.

Therefore, it is established that the practice of niyoga applies only to a girl

who has merely been betrothed.

yadi vagdattaya” mriyate’® tada devarah sapindah sagotras’”’ tasya
varasya purvapirvabhave gurubhir anujiiato yady aputro bhavati tada
putrakamyaya ghrtakto rtukale vaksyamane gacched a garbhasambhavat |
ardhvam punar gacchann anyena va prakarena patito bhavati |
amunaivabhiprayena manunoktam—

vidhavayam niyuktas tu ghrtakto vagyato nisi’8 |

ekam utpadayet putram na dvitiya[m] kathamcaneti || (MDh 9.60)
na punah ksatayonyabhipraye[nal |
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77 Ms. sagotro
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dviti[ya]s ca na sadhvinam kvacid bhartopadisyata iti || (MDh 5.162)
na ca mrte bhartari bhavisyati |

nanyasmin vidhava nari niyoktavya manisibhih |

anyasmin hi niyusijanah dharmam hanyuh sanatanam iti || (MDh 9.64)
pratisedhat | na canyartha pravrttih |

ayam dvijair hi vidvadbhih pasudharmo vigarhitah |

manusy[a]nam ayam dharmo vene rajyam prasasatiti || (MDh 9.66)
uktvoktam—

tatah prabhrti yo mohat pramitapatika[m] striyam |

niyojayaty apatyarthe tam vigarh[a]nti” sadhava iti || (MDh 9.68)
ya punah pandava[na]m utpatti[r] [bharat]adau pradarsita®® sa svayam eva
gautame[nal®' sakyam nirakrta—drsto dharma[vylatikramah®? sahasam
ca mahatam na tu drstarthe varadaurbalyad iti | (GDh 1.3) avarana[m]
durbalatvat | ata eva likhitah—

tejomayani tesam tu Sariranindriyani ca |

lipyante naiva papais t[u]®® padmapatram ivambubbhir iti ||
apastambe ‘pi—tejovisesat tatra pratya[v]ayo® na vidyate | tad anviksya
pravartamanah sidaty avarajanmana iti | (ApDh 2.13.8-9) tasmad
vagdattavisayam etad veditavyam | ata eva manuh—

yasya mriyeta®® kanyaya vaca satye krte patih |

tam anena vidhanena nijo vindeta devara iti || (MDh 9.69)
ukt[v]oktam—

yathavidhy adhigamyainam suklavastram Sucivratam® |

mitho bhajeta prasavat sakrt sakrd rtav rtav iti || (MDh 9.70)
anenaivabhiprayenoktam—

naste mrte pravrajite klibe ‘tha patite patau |

paricasv apatsu narinam patir anyo vidhiyata iti || (NSm 12.97, PSm 4.30)
anyatha

nanyasmin vidhava nari niyoktavya manisibhih | (MDh 9.64)

na dvitiyas ca sadhvinam kvacid bhartopadisyate | (MDh 5.162)
ity adibhih saha virodhah | na ca putralobhad etat ka[r]yam |

79 Ms. vigarhinti

80 Ms. bhrataradau pradarsitah

81 Ms. gautameka

82 Ms. dharmam atikramah

83 Ms. te

84 Ms. pratyayayo

85 Ms. priyeta

86 Ms. adds (before suklavastram) suklavarnam sucivratam
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apatyalobhad ya tu stri bhartaram ativartate |

seha nindam avapnoti patilok[a]c ca hiyata iti || (MDh 5.161)
nisedh[at]¥” | na caputrayoh svargo nasti |

mrte bhartari sadhvi stri brahmacarye vyavasthitas® |

svargam gacchaty aputrapi yatha te brahmacarina iti || (MDh 5.160)
smarandt | yat punar uktam—

astau varsany [ud]ikseta® brahmani prositam patim |

aprasita tu catvari parato ‘nyam samasrayed iti || (NSm 12.98)
tad api samsrayamatrartha[m] na vyabhicaraya|

vidhaya prosite vrtti[m] jiven niyamam dsthita |

prosite tv avidhayaiva jivec chilpair agarhitair iti || (MDh 9.75)
manusmarandt | ato va[gd]attavisayo®® niyoga iti sthitam |

From this passage the commentator’s basic position on niyoga is clear: it is
a valid practice only for women who have been betrothed or, more literally,
“verbally given” (vagdatta). That is, according to the commentator, those
Smrtis that prescribe niyoga apply strictly to women whose fiancées (not
husbands) have died after they have been promised in marriage, but prior
to their actual weddings. And a passage of Manu (9.69-70) is cited as ex-
plicit support for this position. Hence, like all published Dharmasastra
commentaries aside from Bharuci, this unpublished commentary on
Yajnavalkya effectively considers niyoga to be prohibited.

Before citing positive support for its own position, however, the com-
mentary rejects an alternative position on niyoga, namely, that it is permis-
sible for any woman who is still a virgin. It rejects this position on the basis
of another verse of Manu (5.162), which notes that the scriptures nowhere
prescribe a second husband for respectable women. In addition, the com-
mentary declares that one should not engage in niyoga for another person’s
sake and cites as evidence for this position yet another verse of Manu (9.68).
Given that this verse condemns those who appoint a man to father a child
upon a widow, the commentary’s intent seems to be that although a be-
trothed woman might lawfully engage in niyoga, it is enitrely forbidden for
elders to appoint a levir for her and perhaps also for a man to act as her levir,
although this point is less clear. In any case, this further shows that, for the

87 Ms. nisodho

88 Ms. vyavasthitah
89 Ms. avikseta

%0 Ms. vasvattavisayo
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author of this commentary, niyoga was effectively forbidden. Lastly, like
Kumarila, Vi$vartpa, and Medhatithi, the commentator addresses the issue
of instances of niyoga in the Mahabharata. Unlike these authors, however,
he refers not to the story of Vyasa fathering children upon the wives of his
half-brother Vicitravirya, but rather to the well-known story of the origin
of the Pandavas, who were sired by gods upon the wives of king Pandu.*!
As one can see, the commentary explains away the practice of niyoga in the
Mahabharata by arguing that, due their immense sanctity, certain figures of
the past could do things that would sully a modern person and by citing a
number of scriptural passages (e.g., GDh 1.3, ApDh 2.13.8-9) that express
precisely this.

Then, after citing a passage of Manu (9.69-70) as support for his own po-
sition that only betrothed women can engage in niyoga, the commentator
addresses a particular verse, found in both Narada (12.97) and Parasara
(4.30), that apparently allows a woman to remarry under certain conditions.
This he explains as applying only to betrothed women, just as those Smrti
passages that prescribe niyoga do. Later on, the commentator also explains
away another verse of Narada (12.98) that enjoins a Brahmin woman to re-
sort to another man, if her husband has been abroad for four or eight years,
depending upon whether or not she has borne children. Since this verse un-
deniably deals with married women, the commentator cannot argue that it
applies merely to betrothed women. Thus, instead, he argues that it enjoins
resorting to a man merely for a livelihood and protection, not as a lover or
new husband. Finally, the commentary notes that it is forbidden for women
to engage in niyoga out of a desire for sons and that even sonless women
who remain celibate can reach heaven according to Manu (5.160). Hence,
like most earlier exegetes in the Dharmasastra tradition and virtually all
later ones, the author of this unpublished commentary clearly opposes both
niyoga and widow remarriage.

Later Digests and Commentaries
Let us turn now to the Dharmasastra commentaries and digests of the early

second millennium. As mentioned earlier, all of these works effectively deny
the legitimacy of niyoga and widow remarriage. Therefore, their authors

91 This story is told in detail at MBh 1.113.21-115.26.
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fundamentally agree with the earlier Dharmasastra commentators (with the
notable exception of Bharuci, of course). However, their discussions of the
legitimacy of niyoga are invariably rather brief, far shorter and less detailed
than the lengthy treatments of Vi$varapa, Medhatithi, and even the unpub-
lished commentary on Yajfiavalkya. This fundamental unanimity of juridical
opinion and general lack of interest in detailed argumentation with respect
to niyoga suggest that to a significant extent the earlier turn against the prac-
tice within the Dharmasastra tradition was successful and enduring.

Nevertheless, although orthodox Brahmanical society seems to have de-
cisively rejected niyoga during the late second millennium, almost no sub-
sequent commentator or digest writer subscribes to any of the precise legal
arguments against the practice formulated by earlier commentators. Indeed,
the long tracts on niyoga by Medhatithi and Visvartpa seem to have gone
completely ignored within the later tradition. Perhaps the sole exception
to this pattern of ignoring earlier exegetes is Vijiane$vara, author of the
Mitaksard, an enormously influential commentary on Yajiaavalkya, likely
composed around the turn of the twelfth century.”> For when discussing
the passage of Yajiavalkya (1.68-69) prescribing niyoga, Vijiianesvara
states: “This statement applies to girls who have merely been betrothed, ac-
cording to the teachers”®® As readers may note, this position is identical to
that advocated in the unpublished commentary on Yajhavalkya that was
just cited and discussed.”* Consequently, it is reasonable to assume that the
author of that work, whoever he may have been, is among the unnamed
teachers that Vijiane$vara refers to here. Moreover, although Vijhane$vara
ascribes this position to certain unnamed teachers (dcaryah), there can be
no doubt that he himself basically subscribes to it for two reasons. First, he
clearly regards niyoga as prohibited, given that later on (at YDh 2.135-36) he
explicitly describes any woman who engages in the practice as “condemned
by both scripture and popular opinion” (smrtilokanindita). Second, he
presents no other argument against niyoga.

Although Vijhanesvara rejects niyoga on the basis of the earlier argument that
it is permissible only for women who have merely been betrothed, the much
more common argument against it in the first half of the second millennium is
simply that while niyoga was a permissible practice in past ages, it is forbidden in

2 On the date of the Mitaksara, see Kane (1962, 1:607-10).
93 Mitaksara on YDh 1.68-69: etac ca vagdattavisayam ity acaryah |.
%4 This position is also noted and rejected by Viévaripa.
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the current one, the degenerate Kali Yuga. Such practices that are prohibited ex-
clusively in the current age are often given the technical designation kalivarjya
(“to be avoided during the Kali Yuga”) in Dharmasastra writings. The argument
against niyoga on the grounds that it is a kalivarjya has the distinct advantage
of elegantly explaining both how revered figures of the past, such as Vyasa, en-
gaged in the practice and how it is, nevertheless, forbidden today.

Among Dharmas$astra writers, Devana Bhatta, who likely wrote his
multivolume digest, the Smyrticandrika, somewhere in South India between
the years 1175 and 1225 (Kane 1962, 1:740-41), perhaps articulates this
argument most clearly. He begins his discussion of niyoga®® by citing sev-
eral Smrti passages (e.g., MDh 9.59, YDh 1.68) that lay down the procedure
for carrying out the practice. This gives the initial impression that Devana
himself supports niyoga. However, he concludes his treatment of the topic
(Acarakanda p. 226) with the following statement:

However, Manu (9.64) states:
Twice-born men should not appoint a widowed woman to another man.
Those who appoint such a woman to another man kill the eternal law.
And it is also said in a certain Smrti (MDh 5.162):
A second husband is nowhere taught for virtuous women.
But these statements are intended as prohibitions in the Kali Yuga. Thus,
there is no conflict with them. It is precisely for this reason that Kratu states:
In the Kali Yuga, a woman should not beget a son from her husband’s
brother; a girl who has been given in marriage should not be given again;
one should not perform sacrifices involving the slaughter of cows; and
ascetics need not carry gourd-pots.

yat punar manunoktam—

nanyasmin vidhava nari niyoktavya dvijatibhih |

anyasmin viniyunijana dharmam hanyuh sanatanam iti || (MDh 9.64)
yad api smrtyantare—

na dvitiyas ca sadhvinam kvacid bhartopadisyata iti | (MDh 5.162)
tat kalau nisedhaparam ity avirodhah | ata eva kratuh—

devaran na sutotpattir datta kanya na diyate |

na yajiio govadhah karyah kalau na ca kamandaluh ||

%5 This occupies pp. 224-26 of the Acarakanda.
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Thus, Devana harmonizes those Smrti passages that prescribe niyoga with those
that prohibit it by arguing that the former apply to past ages, whereas the latter
apply specifically to the current one. From this it is clear that he regards niyoga
as effectively forbidden.

Moreover, it is evident from the verse of Kratu with which Devana ends his
discussion of niyoga that he also considers widow remarriage to be prohibited.
Indeed, slightly earlier in his work (Acarakanda, p. 202), he directly argues
against the position that even a woman who is merely betrothed can legitimately
remarry:

A betrothed girl becomes a remarried woman if she undergoes the rite of mar-
riage again. Hence, by taking her, i.e., marrying her, a man finds, that is, enjoys,
neither offspring nor religious merit.

vagdatta punahsamskarakarmani punarbhir bhavati | atas tam grhitva
pariniya prajam dharmam ca na vinden na bhajed ity arthah |

Therefore, the South Indian jurist Devana Bhatta is an unambiguous opponent
of both niyoga and widow remarriage, including the remarriage even of girls
who were never ritually married, but merely verbally promised.

As mentioned earlier, Devana is hardly alone among Dharmasastra
writers in rejecting niyoga and widow remarriage on the grounds that they
are kalivarjya practices. For instance, Madhava, another South Indian au-
thor, who wrote a voluminous commentary on the Parasara Smrti in the
fourteenth century,”® uses the kalivarjya argument to explain why Parasara
(4.30) seemingly enjoins widow remarriage.”” Moreover, even earlier than
Devana, two twelfth-century authors, the commentator Apararka and the
digest writer Laksmidhara,”® appear to reject niyoga as a practice forbidden
during the Kali Yuga. Unfortunately, neither of these authors explicitly makes
this argument in his own words the way that Devana does. Like Devana,
however, both begin their discussions of niyoga by citing Smrti passages that
prescribe the practice and conclude by quoting Smrti passages that prohibit

% On Madhava’s date, see Kane (1962, 1:782-91).

7 On PSm 4.30, the Parasaramadhava simply states: “And this practice of remarriage applies to
another Yuga”” (ayam ca punarudvaho yugantaravisayah |)

8 On the provenance of Apararka, see Kane (1962, 1:721-23). On that of Laksmidhara, see Brick
(2015,5-11).
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it.”? And, importantly, these prohibitive Smrti passages include several that
forbid niyoga specifically during the present Yuga, such as the following verse
ascribed to Brhaspati,'® which both Laksmidhara (Vyavaharakanda, p. 643)
and Apararka (on YDh 1.68-69) cite:

After prescribing niyoga, Manu himself prohibits it. According to scriptural
rules, all men are unable to observe this practice due to the shortening of
the Yugas.

uktva niyogo manuna nisiddhah svayam eva tu |
yugahrasad asakyo ‘yam kartum sarvair vidhanatah ||

Thus, Apararka and Laksmidhara seem to hold the same position on niyoga
as Devana Bhatta, who differs from these earlier authors only in that he
articulates their position more clearly.

Finally, it is worth examining the Smytyarthasara of Sridhara, a work
dating to the second half of the twelfth century that is neither a digest nor a
commentary, but instead belongs to a rarer class of Dharmasastra work that
may be thought of as the versified doxography.!! Kane (1962, 2:611) notes
that, despite its comparatively late date, the Smrtyarthasara (p. 12) mentions
anumber of views on widow remarriage that are, for their time, surprisingly
tolerant of the practice:

A girl may be given to another man, if her fiancée dies prior to the seven
steps at their wedding. According to some, she may be given to another
man, if he dies prior to sexual intercourse. According to some, a girl may
be given again, if she has never yet menstruated. And according to others,
a girl may be given again until she conceives a child. A wise man should
follow the above laws in accordance with place and time. One should take
away a girl who has married a man belonging to the same patrilineal clan
or who has been given in marriage to a man without a family or good

% Apararka discusses niyoga in his commentary on YDh 1.68-69, a pair of verses that together
prescribe the practice. There, after giving a brief gloss of these verses, he cites exclusively Smrti texts
that prohibit niyoga. Laksmidhara’s section on niyoga comprises Krtyakalpataru, Vyavaharakanda,
pp. 639-44. The first three and a half pages of this section consist of Smrti texts that speak positively
of the practice, while the remaining pages contain only Smrtis that condemn it.

190 Tn Aiyangar’s attempted reconstruction of the Brhaspati Smrti, this is BSm 25.16.
101 On the date of the Smyrtyarthasara, see Kane (1962, 1:337).
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character; to a eunuch or the like; to an outcaste; to a man with epilepsy;
to a man who lives by an unlawful occupation; to a man afflicted with dis-
ease; or to a renunciant. A girl should be given to another husband in a
ceremony without the recitation of mantras; and a man should avoid a girl
who has been deflowered. A girl must be given to another husband. A man
who takes her in any other way should be punished and must pay a fine
with interest.

mrte ‘nyasmai tatha deya vare saptapadat pura |
purd purusasamyogan mrte deyeti ke cana ||

rtav adrste kanyaiva punar deyeti ke cana |

a garbhadharanat kanya punar deyeti capare |
desakalad ime dharma anustheya vijanata ||
kulasilavihinasya sandhadeh patitasya ca |
apasmarivikarmastharoginam vesadharinam ||
dattam apaharet kanyam sagotrodham tathaiva ca |
mantrasamskararahita deyanyasmai vardaya ca ||
kanya ca dusita varjya deyanyasmai varaya sa |
anyathd tu haran dandyo vyayam dadyac ca sodayam ||

From this passage Sridhara appears to be rather tolerant of widow re-
marriage, ceding substantial authority on the matter to “time and place”
(desakala), which here may effectively mean local custom. However, he
does not seem to imagine that even local custom will allow a woman to be
remarried after conceiving a child. Moreover, after listing certain flaws in a
man that allow one to take away his bride and to give her to a more suit-
able husband, the text states that women’s remarriages should be performed
without the recitation of mantras—a clear indication of the inferior social
and religious status of such marriages. It also says that a man should avoid
a deflowered girl (kanya ca disita varjya), presumably as a bride. Taking
all of this together, the impression one gets from the Smrtyarthasara is that
while limited forms of widow remarriage are, indeed, permissible in certain
communities, a man should personally avoid marrying a woman who has
already been married, at least if she is not a virgin. Thus, in the final analysis,
Sridhara’s tolerance of widow remarriage seems to be only slightly greater
than that of other Dharmasastra commentators. It is certainly a far cry from a
general acceptance of such marriages.



96 WIDOWS UNDER HINDU LAW

Conclusion

As we have seen, the Smrtis or foundational works of the Hindu legal tra-
dition largely prohibit widows from remarrying, but allow them to engage
in niyoga. The major exception to this general opposition to widow remar-
riage within Dharmasastra is Narada (12.97-102), whose work consistently
approves of the practice. In addition, Parasara (4.30) also arguably regards
it as a permissible option, although one that is inferior to both lifelong cel-
ibacy and sati. Moreover, we have seen passages in Gautama (18.15-17),
Vasistha (17.75-80), and Manu (9.76) that prescribe periods of waiting for
women whose husbands have gone abroad and such passages imply support
for widow remarriage. Nevertheless, with the exception of Narada and per-
haps Parasara, the surviving Smrtis of the Dharmasastra tradition all contain
passages that either explicitly condemn widow remarriage or strongly imply
opposition to it. Therefore, while widows appear to have remarried with
some frequency during the period of the Smrtis (c. 300 BCE-600 CE) and
there is some support for the practice among Hindu jurists, Brahmanical so-
ciety, as reflected in the Dharmasastras, largely opposed it. This is especially
true of Manu, whose work contains a lengthy screed against widow remar-
riage (5.157-62).

When it comes to niyoga, the only opposition expressed in the surviving
Smrtis comes from Apastamba (2.27.4-7) and Manu (9.64-68). However,
Visnu also likely opposes the practice, although he nowhere explicitly
condemns it. Furthermore, several Smrtis that no longer survive as inde-
pendent treatises, such as that of Brhaspati (25.16), unambiguously oppose
niyoga. Hence, for the most part the Smrtis of the Dharmasastra tradition
support the practice. Opposition to it, however, goes back to the very be-
ginning of the Hindu legal tradition and persisted as an important minority
viewpoint over the following centuries.

Turning to the commentaries and legal digests, one finds no support in
this entire vast literature for widow remarriage. In this, of course, there is
no great change in opinion, only the eventual disappearance of what was al-
ways a minority position. On the issue of niyoga, however, there clearly was a
major historical shift in opinion, for the author of every Dharmasastra com-
mentary and digest to address the practice opposes it with the exception of
Bharuci (on MDh 9.68), who is the earliest Dharmasastra exegete to discuss
the topic. Therefore, the closing centuries of the first millennium CE are ap-
parently the period of time during which the Dharmasastra tradition came
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to decisively oppose niyoga and to require strict celibacy of all Brahmin and
other high-caste widows.

The extent to which this historical turn against niyoga within Dharmasastra
literature manifested itself in actual social practice is uncertain due to the
general dearth of direct evidence of social life in ancient and medieval South
Asia. Certainly by at least the late eighteenth century, however, Brahmins
and members of other high-caste Hindu communities throughout the sub-
continent more or less uniformly barred widows from remarrying and did
not engage in any form of levirate. Hence, the opinions of Dharmasastra
commentators and digest writers on these issues undoubtedly correspond to
actual social practice at some point in time. And I see no reason to doubt
that on these issues, although not necessarily all others, the opinions of
Dharmasastra authors reflect the prevailing opinions within contempora-
neous Brahmanical society and, thus, provide a rough approximation of his-
torical social practice.

Furthermore, in this regard it bears noting that, according to early
Dharmasastra literature, niyoga is the sole means by which a sonless widow
can acquire a son. Therefore, the historical prohibition of the practice would
have been of considerable consequence. A married man who was unable to
beget sons, by contrast, had two methods in addition to niyoga of contin-
uing his patriline according to the Smrtis. The first of these is that he might
appoint his daughter to be his legal son. That is, he might make his daughter
into what Dharmasastra sources term a putrika or “female son.” The second
method available to a sonless man is that he might adopt a son. However,
these two methods of continuing a patriline do not appear to have been avail-
able to widows in the early period of Dharmasastra. To begin with, several
Smrtis explicitly state that it is a father who appoints his daughter as a putrika,
implying that women had no right to do s0.1%2 Moreover, Dharmasastra
sources do not even consider the possibility that a widow might adopt a son
until the fifteenth century. And this strongly suggest that widows within
Brahmanical society did not adopt sons much prior to then.!% Consequently,
the prohibition of niyoga would have had a significant impact in that it would
have ruled out the possibility of childless widows acquiring offspring.

102 See, e.g., ViDh 15.5: “When a father gives his daughter in marriage with the stipulation that any
son she bears will be his, she is a putrika” (yas tv asyah putrah sa me putro bhaved iti ya pitra datta sa
putrika |) See also GDh 28.18-19 and MDh 9.127-29.

103 On the issue of a widow’s right to adopt, see the Appendix.
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Bearing this in mind, it is necessary to consider why Brahmanical society
came to oppose first widow remarriage and then niyoga, particularly during
the latter half of the first millennium CE. For this it seems to me useful to
draw upon Sherry Ortner’s (1996, 12-16) influential notion of “serious
games,” that is, her view that actors in a given society regularly engage in a
high-stakes game of life, the precise rules of which are set by their society,
and that historical change is sometimes best understood as the result of the
skillful playing of this game by social actors. More concretely, I propose that,
like people in many times and places, Brahmin men in premodern India fre-
quently competed with one another and with members of other social classes
for prestige and social status and that one way in which they strove to suc-
ceed in this competition was by altering their behaviors—and, in this case,
the behaviors of their women as well—to be in better accord with certain
values widely shared within society. That is, I hold that the phenomenon of
Sanskritization incentivized not only non-Brahmins to act in greater con-
formity with Brahmanical norms, but Brahmins as well.'* Hence, I propose
that Brahmanical communities came to reject widow remarriage and then
niyoga, because by rejecting these practices despite their functional value,
Brahmin men could persuasively claim that their families more faithfully
adhered to Brahmanical values than other families did and, thus, were more
virtuous and prestigious. Of course, this explanation lacks historical speci-
ficity of a type that one might hope for, but the available evidence sadly does
not allow us to pin down with much specificity the dates, places, and social
contexts in which surviving Dharmasastra works were composed. Moreover,
I would argue that large-scale shifts in opinion, such as those explored in this
chapter, require equally large-scale explanations. Hence, in this regard a high
level of historical specificity is not necessarily even desirable.

So what are the widely shared Brahmanical values with which widow re-
marriage and niyoga can be seen to conflict? I believe that there are two: the
indissolubility of marriage and hypergamy. Regarding the former, it is note-
worthy that, with the possible exceptions of Narada (12.97) and Parasara

104 An excellent example of Sanskritization cited by M. N. Srinivas ([1952] 1965, 34-35), who
coined the term, is the Amma Coorgs, a subgroup of the Coorg caste, who historically sought
to elevate themselves above other Coorgs and claim Brahmin status by becoming vegetarians,
abstaining from alcohol, donning sacred threads, and the like. As Srinivas ([1952] 1965,
35) observes: “Amma Coorgs exemplify a tendency which has always been present in the caste
system: a small group of people break off from a larger whole of which they are a part, Sanskritize
their customs and ritual, and achieve a higher status than their parent body in the course of a few
decades.”
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(4.30), Dharmagastra texts nowhere lay down rules for divorce.!% Instead,
they simply assume that once a man and woman are married, they are always
married. Therefore, they attest to an incredibly strong belief in the indissol-
ubility of marriage within Brahmanical society. And it is easy to understand
how people might deem widow remarriage to be a violation of this belief or at
least how they might consider the rejection of widow remarriage to indicate
a stricter adherence to the indissolubility of marriage. Furthermore, niyoga
appears to have historically developed out of a certain form of widow remar-
riage, usually termed “widow inheritance,” where a man’s brother or other
co-heir would inherit—that is, marry—his widow (and not merely procreate
with her, as in the case of levirate). Therefore, given this historical origin
of niyoga, it is easy to understand both why Dharmasastra authors devised
strategies to dissociate the practice from remarriage and why they ultimately
denied its legitimacy.

Let us turn now to hypergamy, the other Brahmanical value with which
widow remarriage and niyoga can be said to conflict. In order to appre-
ciate this, it is first necessary to be aware that, as portrayed in Dharmas$astra
texts as well as other sources, classical Indian society was predominantly
hypergamous in nature, not endogamous as Indian society largely later be-
came. That is, a man was permitted to marry a woman of equal or lower
status, but not higher. Therefore, if the men of family A were allowed to
marry the women of family B, but the men of family B were not allowed to
marry the woman of family A, the superiority of family A over family B was
established. Furthermore, the higher the social status that a family sought
to claim, the fewer were the potential husbands for its women. Hence, it is
a fact of hypergamous societies that the status of a caste or kinship group
closely relates to the level of sexual restrictions that it places upon its fe-
male members. In other words, a group is deemed to be of the highest so-
cial status, precisely because its female members do not engage—or more
accurately are not believed to engage—in sexual intercourse with members
of any other group. Moreover, the closer a social group approximates this
ideal the higher its theoretical standing becomes within the broader so-
cial hierarchy. Bearing this in mind, one might imagine that the society re-
flected in Dharmasastra literature created a rather strong incentive—namely,
higher social status—for men to further restrict the women to whom they

105 On this, see Kane (1962, 2:619-23) and Lariviere (1991). Under certain conditions, however,
the Arthasastra (3.3.15-19) permits divorce, for which the Sanskrit term is moksa.
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were related (i.e., their wives, daughters, mothers, etc.). Hence, a belief in
hypergamy generally encourages the sexual restriction of women through
the promise of increased social standing.!% The hypergamous premise that
sexual access to another man’s female relatives marks him as inferior logi-
cally incentivizes female sexual restriction. As a result, one can understand
why Brahmanical communities historically came to prohibit both widow re-
marriage and niyoga, despite the fact that these practices served important
economic, social, and religious ends.

Of course, hypergamy would likely have had a rather different impact in
cases where the social status of one family relative to another was beyond dis-
pute and, thus, could not be contested by increasing sexual restrictions upon
female members. In such cases, one would imagine that members of the so-
cially inferior family had a general incentive to marry their daughters oft to
the sons of the indisputably superior family, as this might increase their so-
cial standing. This is seen, for instance, among the Kulin Brahmins of Bengal
(Inden 1976). Moreover, hypergamy has the inadvertent effect of placing
increasing limitations on the possible sexual partners for men, not only
women, but these limitations increase as one moves down—rather than up—
the social hierarchy. However, Dharmasastra literature undeniably reflects
the perspectives and interests of elite Brahmin men who held themselves to
occupy the very highest place within society. Therefore, it is fairly safe to as-
sume that Dharmasastra texts would reflect neither of the above perspectives
(i.e., that of men facing the prospect of marrying their daughters into higher-
ranking families and that of low-caste men).

Writing about the male guardianship prescribed for nuns in postcanonical
Jain texts, Mari Jyvasjdrvi Stuart (2013, 37) has eloquently articulated a re-
lated thesis:

The reason why male authorities in various sectarian communities place
such emphasis on men’s guardianship of women . . . is that they share a no-
tion of collective honor in which women’s bodies function as an index of
the purity and status of their community. In many hierarchical, patriarchal
societies, such as would have characterized much of premodern India, the
honor of a community is dependent on the honor of its female members—
understood specifically as demonstrable curtailment of sexuality on the one
hand, and lack of displays of independent agency on the other. Men cannot

196 For an elaboration of this point, see Ortner (1996, 55-58).
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remain indifferent about how women conduct themselves, as the perceived
virtue of those women is inseparably bound up with their own esteem: the
fact that women with whom one is associated are “well-guarded” is what
marks a man as authoritative, honorable, and manly.

I believe that this thesis—that the sexual and nonsexual control of women
served in traditional India as a prominent index of community and family
status—is not only correct but may also plausibly be connected at least in part
to the hypergamous character of early Indian society. In any case, it would
seem to help explain not only the widespread theme of male guardianship
in premodern Indian literature but also why Brahmins and other high-caste
Hindus came to oppose both widow remarriage and niyoga.



2
Widows’ Rights of Inheritance

This chapter focuses on one particular legal issue involving widows over which
there was much disagreement in Dharmasastra works of the ancient and me-
dieval periods. This issue is a widow’s right to inherit her deceased husband’s
property. In particular, this chapter outlines how views on this issue within
the Dharmasastra tradition evolved over time, from the earliest Dharmasastra
writings in roughly the third century BCE until around the twelfth century
CE, when there was a decisive turn in favor of a widow’s right to inherit, as will
be shown.

This chapter builds upon conclusions made by A. S. Altekar over eighty
years ago in a short, but illuminating article (1938) and then reiterated by
him several decades later in a more widely known monograph ([1959] 1989,
250-68). Most importantly, Altekar accurately identifies the major ways in
which Brahmanical attitudes toward a widow’s right to inherit changed his-
torically. Specifically, he recognizes that the earliest Dharmasastra literature
almost uniformly denies a widow any right to inherit her husband’s prop-
erty; that the second half of the first millennium was a period of especially
intense debate about a widow’s right to inherit; and that, starting around
the twelfth century, Dharmasastra literature more or less unanimously
grants the wife of a sonless man the right to inherit his entire estate. Useful
as Altekar’s writings are, however, they are far from exhaustive in their treat-
ment of Dharmasastra sources and effectively provide little more than an
outline of historical developments within the Hindu legal tradition. As a re-
sult, they fail to give a detailed picture of the relevant Dharmasastra sources
and omit a number of points that are crucial to a complete diachronic ac-
count of Brahmanical views on a widow’s right to inherit. The present
chapter will hopefully serve to remedy this situation. Moreover, eighty years
of Indological scholarship has produced a much revised—and I believe
much improved—dating of the surviving early Dharmasastra works. Of
special importance in this regard is Olivelle’s (2007) dating of the Vaisnava
Dharmasastra—an extremely consequential text for present purposes—to
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the sixth or seventh century CE, rather than to many centuries earlier, as
was the accepted view in Altekar’s day.!

All evidence suggests that premodern Indian society made no use of
wills. Therefore, when dealing with the topic of inheritance, Dharmasastra
literature assumes a situation of intestate succession.? At the most fun-
damental level, it answers the question of who should inherit a person’s
property by prescribing sequences of heirs, such that there is theoretically
no ambiguity about the person or persons to whom a particular prop-
erty should devolve. Throughout its long history, the universal view of the
Hindu legal tradition is that a man’s sons are his first and primary heirs.
It is only in the absence of sons, which Dharmasastra categorizes into a
number of discrete types,® that a man’s other relatives, such as his brothers,
parents, daughters, wives, and patrilineal cousins, become possible heirs.
Consequently, when attempting to understand how various Dharmasastra
works view the inheritance rights of widows, the essential passages to ex-
amine are those that discuss the heirs of a sonless man, which fortunately
most Dharmagastra works contain. Therefore, the bulk of this chapter will
comprise a detailed and systematic examination of such passages and the
classical commentaries thereon.

The Dharmasittras

The Apastamba Dharmasitra (2.14.2-5), probably the oldest surviving
Dharmasastra work, explains who should inherit a sonless man’s property as
follows:

In the absence of sons, a man’s closest sapinda relative inherits his estate. In
the absence of such relatives, his teacher or, failing him, his student should
take his inheritance and use it to perform meritorious rites on his behalf; or

! Altekar (1938, 7) seems to date Visnu to the first century CE, whereas Kane (1962, 1:125) dates
the core of his text to the period 300 BCE-100 CE with some additions made between 400 and
600 CE.

2 Certain Dharma$astra texts (e.g., YDh 2.118), however, grant a man the right to partition his es-
tate among his sons during his lifetime however he sees fit.

3 On this, see Kane (1962, 3:641-61).

4 A notable exception to this is Yajiavalkya (2.119, 127), who grants even the wives of men with
sons considerable, if limited, rights of inheritance.
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instead his daughter may do this. In the absence of all these, the king should
receive his estate.

putrabhave yah pratyasannah sapindah | tadabhdava acarya dcaryabhave
‘ntevasi hrtva tadarthesu dharmakrtyesu vopayojayet | duhita va | sarvabhave
raja dayam hareta |

As one can see from this passage, Apastamba holds that in the absence of
sons, the person who should inherit a man’s estate is his closest sapinda—
a major Brahmanical kinship term whose precise meaning varies consid-
erably, depending upon textual and historical context. In origin, the term
undoubtedly draws upon the vocabulary of Brahmanical ancestor wor-
ship or Sraddha ritual and, within this ritual context, denotes a person with
whom one somehow has ancestral offerings (pinda) in common. Thus, since
Brahmanical ancestral offerings are fundamentally patrilineal in character,
sapinda, in its ritual sense, is a term of patrilineal or agnatic relationship.
Moreover, since in Sraddha ritual a person makes offerings to his three im-
mediate ancestors (father, grandfather, and great grandfather) and his three
ancestors beyond them receive the remnants (lepa) of these offerings, the
term sapinda refers to a relationship spanning seven generations, including
the person performing the Sraddha rite. Consequently, in the ritual sense
of the term, a man’s sapindas are as follows: (a) his six direct patrilineal
ancestors to whom he makes offerings; (b) his direct patrilineal descendants
for six generations who will someday make offerings to him; and (c) an-
yone who makes ancestral offerings to any of the same people that he does.
However, although sapinda begins as a term of ritual kinship and continues
on as such in certain contexts, at the same time it also develops into a term
of biological kinship. And as such, sapinda covers anyone that a person is
related to within seven generations on his father’s side.> And, importantly,
early sources that explicitly define the term never list a man’s wife among his
sapindas.® Therefore, it is highly unlikely that Apastamba considers a man’s

° For certain purposes, the term sapinda is also expanded to include those related to a person
through matrilineal descent over a span of five generations. In addition, it bears noting that certain
texts (e.g., BDh 1.5.11.9-10, MDh 9.186, Dayabhdaga 11.1.32-42) consider the sapinda relationship
to span only three, rather than six, generations with respect to inheritance. For a comprehensive
discussion of the term, see Kane (1962, 2:452-78) and especially Trautmann (1981, 246-71). For a
Dharmasastra work that nicely explains the term in its various senses, see Parasara-Madhava vol. 1,
pp. 465-67.

¢ See BDh 1.11.9 and MDh 5.60.
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wife to be one of the sapindas who are to inherit his property in the absence
of sons. Furthermore, Apastamba clearly lays down in the above passage that
in the absence of sapindas, a man’s teacher, student, or daughter is supposed
to take his property and use it to perform meritorious rites on his behalf; and
failing such persons, the local king should assume possession of his property.
Hence, the earliest extant Dharmasastra work appears to exclude a man’s wife
completely from his list of heirs.

Moreover, Vasistha, the author of probably the youngest surviving
Dharmasitra, holds a strikingly similar view to that of Apastamba, as one
can see from the following passage of his work (17.81-83):

If a man has no heir among the first six types of sons,” his sapinda relatives
or those standing in place of his sons should divide his estate. In the absence
of these, his teacher or student should inherit his estate. In the absence of
these, the king should inherit it.

yasya purvesam sannam na kascid dayadah syat sapindah putrasthaniya
va tasya dhanam vibhajeran | tesam alabha acaryantevasinau hareyatam |

tayor alabhe raja haret |

Here Vasistha specifically lays down that in the absence of a son of one of
the six prestigious types, either a man’s sapindas or those standing in for his
sons—probably referring to less prestigious types of sons, such as adoptive
ones®—should inherit his property; that in the absence of such relatives, his
teacher or student should inherit his property; and that in the absence of
these, the king should inherit it.

Baudhayana likewise considers a sonless man’s heirs to be, in order, his
sapindas, his sakulyas or more distant patrilineal relatives, his teacher, his
pupil, and his sacrificial priest. And, failing all these, he holds that the king
should donate a man’s property to Brahmins versed in the three Vedas. The
following passage of his work (1.11.11-15) states this in no uncertain terms:

7 As explained at VaDh 17.13-25, these are as follows: an aurasa, that is, a son begotten by a
man upon his lawfully wedded wife; a ksetraja, that is, a son begotten through niyoga; a putrika, or
daughter appointed as a legal son; a paunarbhava, or son of a remarried woman; a kanina, or son of
an unmarried girl (regarded as the son of his maternal grandfather); and a gidhotpanna, or son born
secretly in one’s home.

8 Although Vasistha (17.26-29) apparently views adopted sons (dattaka) as sons of a markedly in-
ferior type, other authors, such as Manu (9.159), seem to regard them quite highly, as second in status
only to the natural son (aurasa) and the “female son” (putrika).
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When there are no other heirs, a man’s wealth goes to his sapindas. In the
absence of these, it goes to a more distant patrilineal relative. In the absence
of such a person, his teacher, who is like a father, his pupil, or his sacrifi-
cial priest should inherit his wealth. And in the absence of these, the king
should donate his property to men versed in the three Vedas.

asatsv anyesu tadgami hy artho bhavati | sapindabhave sakulyah | tadabhave
pitacaryo ‘ntevasy rtvigva haret | tadabhave raja tatsvam traividyavrddhebhyah
samprayacchet |

Beyond this, Baudhayana (2.3.45-46) also quotes a line of verse, which,
paraphrasing the much earlier Taittiriya Samhita,’ explains that the
Veda regards women as inherently weak and, thus, unfit to receive
inheritance:

“Women are considered devoid of strength and without inheritance,” so
states the Veda.

nirindriya hy adayas ca striyo mata iti Srutih ||

Hence, it seems that, in keeping with the earlier Vedic literature, the
Dharmasutras of Apastamba, Baudhayana, and Vasistha all completely deny
widows the right to inherit the property of their deceased husbands.

Gautama, however, the author of the sole remaining Dharmasttra and
Baudhayana’s approximate contemporary, differs from all other early authors
within the Dharmasastra tradition in that he recognizes a widow’s right to in-
herit at least some portion of her husband’s estate. The relevant passage of his
work (28.21-22) reads as follows:

Those related through ancestral offerings (pinda), patrilineal clan, or
common ancestral seer should receive a share of a childless man’s estate, as
should his wife. Or instead, she may seek to become impregnated.

pindagotrarsisambandha riktham bhajeran stri canapatyasya | bijam va
lipseta |

° TS 6.5.8.2: “Therefore, women, being devoid of strength, receive no inheritance.” (tdsmat striyo

nirindriya ddayadih |)
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Here, as one can see, Gautama states that the following people should share
in the estate of a childless man: (a) those related to him through pindas or
ancestral offerings, which is another way of saying his sapindas; (b) those
belonging to his same gotra or patrilineal clan; (c) those who share with
him a common ancestral seer or rsi; and (d) his wife, who here tellingly
is not included among a man’s sapindas. Unfortunately, it is not apparent
precisely how, according to Gautama, a man’s estate is to be divided among
all these relatives. However, it is clear that in Gautama’s view, a widow is to
receive at least some portion of her husband’s estate, although seemingly a
relatively small portion. Moreover, Gautama goes on to state at the end of
the passage that instead of inheriting a share of her husband’s property, a
childless widow might alternatively seek to become impregnated. That is,
she might seek to bear a child through niyoga, in which case presumably
this child would inherit the entire estate of the widow’s deceased husband
as his lawful son. And here it is important to note that one possible type
of son generally recognized within Dharmasastra is the putrika or “female
son,” which is a daughter appointed to act as a man’s son for ritual and in-
heritance purposes.'? Thus, even if the child begotten through niyoga turns
out to be female, this girl could still theoretically become a man’s legal son
and heir, strange as that may sound.

Later Smrtis

The Manava Dharmasastra (9.185, 187-88), the next oldest Dharmasastra
work after the four early Dharmasttras, explains the heirs of a sonless man
as follows:

Neither brothers nor fathers, but sons inherit their father’s property. The
father of a sonless man should inherit his property or else his brothers
should. . . . Whoever is next closest to a sapinda relative should inherit his
property. Beyond these, a more distant patrilineal relative, his teacher, or
his student should. In the absence of all, Brahmins who are learned in the
three Vedas, pure, and self-restrained should divide his inheritance—in
this way, the law is not diminished.

10 On the putrika (“female son”), see Kane (1962, 3:647, 657-59).
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na bhrataro na pitarah putra rikthaharah pituh |
pita hared aputrasya riktham bhratara eva va ||

anantarah sapindad yas tasya tasya dhanam bhavet |
ata urdhvam sakulyah syad acaryah Sisya evava ||
sarvesam apy abhave tu brahmana rikthabhaginah |
traividyah $ucayo dantds tatha dharmo no hiyate ||

As one can see, Manu considers a sonless man’s father or brothers to be his
primary heirs. Failing these, he holds that a man’s nearest sapinda relative
should inherit his property, followed by a more distant patrilineal relative
(sakulya), his teacher, or his pupil. Lastly, in the absence of all such persons,
Manu states that learned and virtuous Brahmins should receive a sonless
manss estate. Thus, in agreement with Apastamba, Baudhayana, and Vasistha
and in disagreement with Gautama, Manu apparently denies widows any
right to inherit their husbands’ estates.

Following Manu, Narada likewise denies widows the right to inherit, as
one can see from the following passage of his work (13.47-48):

In the absence of sons, a man’s daughter inherits his estate, for she is seen to
equally continue his line. Indeed, both a son and a daughter are said to con-
tinue their father’ line. But in the absence of daughters, a man’s patrilineal
relatives, then his non-patrilineal relatives, and then other members of his
caste inherit his estate. In the absence of all these, it goes to the king.

putrabhave tu duhita tulyasamtanadarsanat |
putras ca duhita coktau pituh samtanakarakau ||
abhave tu duhitinam sakulya bandhavas tatah |
tatah sajatyah sarvesam abhave rajagami tat ||

Here, instead, Narada lists a man’s daughter as his primary heir in the absence
of sons, perhaps with the understanding that this daughter will act as a putrika
or “female son” Whatever the case may be, Narada then goes on to provide
an exhaustive list of men who are to inherit a man’s property in the absence
of both sons and daughters. Hence, although he apparently has no substantial
objection to women inheriting property (at least women who are or are going
to be married), he does not grant widows any rights of inheritance.
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Consequently, with the sole exception of Gautama (28.21-22), who allows
widows at least some limited right to inherit, the entire Brahmanical tradition
from the Vedas up through to Narada in perhaps the fifth or sixth century CE
completely denies widows the right to inherit. And it is in this textual and his-
torical context that one must appreciate the full significance of the following
passage of Yajnavalkya (2.139-40), whose work is roughly contemporaneous
with that of Narada:

Wife, daughters, parents, brothers, brothers’ sons, a member of ones
patrilineal clan, a non-patrilineal relative, a pupil, and a fellow-student—in
the absence of each prior member of this list, the following member inherits
the wealth of a sonless man who has gone to heaven. This is the rule for all
social classes.

patni duhitaras caiva pitarau bhrataras tatha |

tatsutd gotrajo bandhuh Sisyah sabrahmacarinah ||
esam abhave pirvasya dhanabhag uttarottarah |
svaryatasya hy aputrasya sarvavarnesv ayam vidhih ||

As one can see from this passage, Yajnavalkya unambiguously holds the star-
tling view that the first and primary heir of a sonless man is his wife rather than
his brothers or other male patrilineal relations. Moreover, he seemingly enjoins
that such a woman should inherit the entire estate of her deceased husband. At
least the text gives us no reason to imagine otherwise. And, even beyond this,
Yajiavalkya explicitly states that the rule of inheritance he has laid down applies
to every social class, in other words, to the whole of society. Consequently, in
regards to widows’ rights of inheritance, Yajiiavalkyas work represents a quite
radical departure from tradition, far more radical than the earlier Gautama
Dharmasiitra.

Moreover, it is noteworthy that, according to the above passage of
Yajiiavalkya, a man’s daughters are to inherit his estate in the absence of both
sons and wives. Hence, there is the implication that, after a woman’s death,
any property that she inherited from her sonless husband should devolve
to her surviving daughters, if she has any. As a result, the property would
seemingly remain in the possession of women for an extended period of
time before eventually devolving either to male patrilineal relatives of the
original owner (e.g., his brothers’ sons) or to the sons of his daughters, if
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applicable.!! This further demonstrates the extent to which Yajiavalkya
differs in his views on inheritance from earlier Dharmasastra authors, such
as Manu and Baudhayana.

In addition, two verses of Yajiavalkya even go so far as to grant the wives
of men with sons notable rights of inheritance. The first of these verses (YDh
2.119) addresses cases where a man chooses to partition his estate among his
sons during his lifetime:

If a man gives his sons equal shares, then he should also grant his wives
equal shares, provided neither their husband nor father-in-law has given

them any women’s property.

yadi dadyat saman amsan karyah patnyah samamsikah |
na dattam stridhanam yasam bhartrd va svasurena va ||

Here Yajhavalkya essentially states that a woman must receive either spe-
cial property termed stridhana (“women’s property”)'? from her husband’s
family or a share of inheritance equal to those of her sons. The second verse
of Yajiiavalkya (2.127) concerns cases where a man’s estate is partitioned after
his death:

When sons partition their father’s estate after his passing, their mother also
receives a share.

pitur ardhvam vibhajatam matapy amsam samapnuyat ||

Here Yajiavalkya flatly states that even when a man has sons, his widow
should receive a share of his estate. Thus, he clearly seeks to ensure that even
the widows of men with sons receive at least some wealth of their own from
their husbands’ families. It is noteworthy, however, that when it comes to the
wives of men deemed lowly, specifically the outcasted, impotent, lame, in-
sane, and mentally incompetent, Yajiiavalkya is markedly less generous, for
he grants the sonless wives of such men the right only to maintenance (i.e.,

! The son of a man’s daughter might then posthumously become a man’s legal son as a putrikasuta
or “son of a female son.” Such a boy would then belong to the patriline of his maternal grandfather.
Yajiavalkya (2.132) clearly thinks highly of the putrikasuta, listing him second among the twelve
possible types of sons.

12 For a discussion of stridhana, see Kane (1962, 3:770-802).
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food and shelter) and stipulates that even this can be withdrawn if they fail to
observe good conduct.!?

Let us turn now to the Vaisnava Dharmasdastra, the only surviving
Smrti composed after Yajiavalkya that addresses the issue of inherit-
ance. It is clear from the following passage of Visnu’s work (17.4-13) that
he essentially adopts Yajiavalkya’s earlier position on a widow’s right to
inherit:

The wealth of a sonless man goes to his wife; in her absence, to his daugh-
ters; in their absence, to his father; in his absence, to his mother; in her
absence, to his brothers; in their absence, to his brothers’ sons; in their ab-
sence, to his close relatives; in their absence, to his more distant relatives; in
their absence, to a fellow-student; and in his absence, to the king, except for
the case of Brahmins’ wealth.

aputrasya dhanam patnyabhigami | tadabhave duhitrgami | tadabhave
pitrgami | tadabhave matrgami | tadabhave bhratrgami | tadabhave
bhratrputragami | tadabhave bandhugami | tadabhave sakulyagami |
tadabhave sahadhyayigami | tadabhave brahmanadhanavarjam rajagami |

Like Yajnavalkya before him, Visnu here lists a wife first and daughter
second among a sonless man’s heirs. Indeed, Visnu’s overall sequence of
heirs in the above passage closely matches that of Yajiavalkya (2.139-
40) and betrays a dependence upon his work. Moreover, like Yajiiavalkya
(2.119, 127), he states that a woman is entitled to a share of inheritance
equal to those of her sons.!* Hence, Yajhavalkya’s text appears to have
been quite influential with regard to a widow’s right to inherit and to
have inaugurated a line of Brahmanical thought that, for the first time,
recognized as socially respectable a class of unmarried women of consid-
erable independent means.

However, as one might guess, the new position on widows™ property
rights championed by Yajfiavalkya and Visnu did not go unchallenged.
One clear and rather disturbing indication of this comes from the Smrti of

13 YDh 2.146: “The sonless wives of such men should be maintained, if they observe good con-
duct, but expelled, if they are adulterous or cantankerous.” (aputra yositas caisam bhartavyah
sadhuvrttayah | nirvasya vyabhicarinyah pratikialas tathaiva ca ||)

4 ViDh 18.34: “Mothers receive shares corresponding to the shares of their sons” (matarah
putrabhaganusarabhagapaharinyah |)
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Brhaspati—a work that no longer survives as an independent treatise, but
can be known to a certain degree from citations of it found in later exeget-
ical works. An oft-quoted passage of this text advocates for a widow’s right
to inherit, arguing that a wife constitutes half of her husband’s body and, as
such, can be his only legitimate heir in the absence of sons.!” Significantly,
this passage concludes with a verse that instructs a king to punish as thieves
any of a man’s relatives who hinder his widow from enjoying his former
property!®:

If any of her husband’s sapindas or other kinsmen stand in her way or
damage her property, the king should punish them with the punishment
for thieves.

sapinda bandhava ye tu tasyah syuh paripanthinah |
himsyur dhanani tan raja cauradandena Sasayet ||

The most natural way to interpret the above verse is as a response to the
actions actually taken or at least threatened by certain men in Brhaspati’s
time. It, therefore, serves as an indication of the intense controversy over a
widow’s right to inherit that was taking place in South Asia during the second
half of the first millennium.

The Early Commentaries

Now let us turn from the Smrtis to the commentaries, specifically to those
Dharmasastra commentaries that were composed prior to the late elev-
enth century. A review of these commentaries—both those that survive as
independent treatises and those that are known only from citations found
in later texts—confirms that between roughly the seventh and eleventh
centuries, a widow’s right to inherit was a hotly debated issue within or-
thodox Brahmanical circles. For while three early commentators seem to

15 BSm 26.93 (in Aiyangar’s reconstruction of the text): “When a man’s wife has not died, half of
his body still lives. So when half of his body still lives, how can another man take his wealth?” (yasya
noparatd bharya dehardham tasya jivati | jivaty ardhasarire ‘rtham katham anyah samapnuyat ||) This
verse is cited by Apararka (on YDh 2.136) and in the Krtyakalpataru (Vyavaharakanda, p. 746).

16 This is BSm 26.105 in Aiyangar’s attempted reconstruction of the text. For citations of it, see
Apararka on YDh 2.136 and Krtyakalpataru, Vyavaharakanda, p. 746.
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allow widows at least some right to inherit their husbands’ estates, several
others are staunchly opposed to any such right.

That Bharuci, Manu’s earliest surviving commentator, acknowledges a
widow’s right to inherit to at least some extent becomes apparent from his
commentary on the verses of Manu that list a sonless man’s heirs (9.185-88).
The relevant passage of Bharuci (on MDh 9.187) reads as follows:

From the phrase “in the absence of all” it is understood that in the absence
of a man’s womenfolk as well, a Brahmin endowed with the stated virtues
inherits his estate.

sarvesam apy abhava ity etasmad gamyate tatstrinam apy abhave
yathoktagunasambandha iti |

Here, as one can see, Bharuci explains that when Manu speaks of unrelated
Brahmins inheriting a man’s property “in the absence of all” (sarvesam apy
abhave), the word “all” includes a man’s women (tatstrinam api), presum-
ably meaning his wives and maybe also his daughters. That is, Bharuci clearly
inserts at least some of a man’s female relatives into the list of heirs given by
Manu. However, he is rather ambiguous as to where exactly these women
are supposed to fit within Manu’s list. The vague impression one gets from
Bharuci’s terse comment is that they come last among a man’s relatives.
Hence, although Bharuci seemingly acknowledges a widow’s right to in-
herit to some degree, he appears not to be a particularly strong advocate of
this right.

Similar to Bharuci is Maskarin, the earliest surviving commentator on the
Gautama Dharmasitra.'” Maskarin interprets Gautama’s statement on the
heirs of a sonless man (28.21-22), which has been discussed above, in a more
or less natural way, explaining that “when those related through ancestral
offerings or the like receive a share of a man’s estate, his wife also receives a
share”!® The fact that Maskarin does not attempt to explain away Gautama’s
apparent approval of a childless widow receiving inheritance suggests that
he personally did not object to this position. It is worth emphasizing, how-
ever, that Gautama and, by extension, Maskarin hold that a sonless man’s

17 Olivelle (2000, 116) suggests that Maskarin wrote during the tenth century.
18 Maskarin on GDh 28.22: te yadaiva pindadisambandha riktham bhajeran tada stry api bhagam
labheta |
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estate should be divided among numerous relatives, specifically his surviving
sapindas and his wife. Hence, unlike Yajiavalkya and Vispu, they limit a
widow’s inheritance to what would likely have been in most cases a fairly
small portion of her husband’s property.

Finally, Manu’s other early commentator, Medhatithi, also seems to ac-
cept a widow’s right to inherit her husband’s estate in at least some fashion.
Regrettably, however, because Medhatithi’s work had to be reconstructed
under the aegis of the fourteenth-century king Madanapala on the basis of
incomplete manuscripts and quotations found in other works, the portion
of his commentary that would presumably have dealt directly with a widow’s
right to inherit has not survived.

Nevertheless, both Altekar (1938, 6) and Kane (1962, 3:706) are of the
opinion that Medhatithi opposed a widow’s right to inherit, for Kullaka, an
influential later commentator on Manu, explicitly criticizes Medhatithi for
holding such a view:

Hence, it is nonsensical when Medhatithi claims that wives are prohibited
from receiving a share of inheritance. Indeed, authorities, such as Brhaspati,
approve of wives receiving a share of inheritance. Thus, in rejecting this,
Medhatithi does not delight the minds of learned men.

ato yan medhatithind patninam amsabhagitvam nisiddham uktam tad
asambaddham | patninam amsabhagitvam brhaspatyadisammatam |
medhatithir nirakurvan na prinati satam manah | (Kullika on MDh 9.187)

From this statement it would appear that Medhatithi denies widows the right
to inherit even a portion of their husbands’ estates.

However, there is good reason to doubt the basic accuracy of Kullaka’s
statement about Medhatithi, for a passage from Medhatithi’s commentary
itself indicates that he considered a widow’s right to inherit to be fully com-
patible with Brahmanical scriptures. This passage comprises part of his expla-
nation of what Manu means, when he states (at MDh 8.3) that a king should
adjudicate lawsuits in accordance with the “reasons” (hetubhih) prescribed in
different regions and in scripture. Commenting on the word “reason” (hetu)
in Manu’s text, Medhatithi states:

The term “reason” here denotes a means of arriving at a judicial verdict.
And such reasons are twofold, taking the form of evidence and of legal
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conventions. Regarding these, a reason for deciding a lawsuit in the form
of evidence is a witness or the like. A reason in the form of a legal conven-
tion is that on account of which a lawsuit successfully concludes even when
there is no way to decide the case. . ..

Legal conventions are twofold: general and specific due to a differ-
ence in regions. And the latter type is also twofold due to a difference in
basis. That is, such regional conventions can be either uncontradicted or
contradicted. An uncontradicted convention is, for instance, when, among
certain Southerners, a sonless woman, after her husband’s death, takes the
stand in court; upon that stand is interrogated by appointed officials; and
when her good character is ascertained, immediately thereafter receives her
inheritance in the presence of her husband’s sapindas. . . . And contradicted
legal conventions are such as when, in a certain country, grain is loaned in
the spring and twice as much is repaid in the fall or when a lender receives
collateral with permission to use it, but still continues to use it until the
principal is repaid, even after the borrower has made interest payments
equal to twice the money lent for the collateral. For these conventions are
contradicted by the scriptural statements “A lender shall charge 1.25% in-
terest each month” (MDh 8.140) and “Interest on a loan shall not exceed
twice the principal” (MDh 8.151).

hetur nirnayasadhanam | sa ca dvividhah pramanaripo vyavastharipas
ca | tatra pramanaripo ‘rthanirnayahetuh saksyadih | vyavastharipo yato
saty evarthaniscaye vyavaharah samtisthate | . . . sa vyavastha dvividha
sadharany asadhdarani ca desabhedat | asrayabhedat sapi dvividha
aviruddha viruddha ca | aviruddha yatha kesamcid daksinatyanam aputra
stri bhartary uparate sabhasthanum uparohati tam uparudhadhikrtaih
pariksita  krtalaksana tatksananantaram sapindesu rktham labhate
|...viruddha ca | kvacid dese vasante dhanyam prayujyate saradi dvigunam
pratyadiyate | tathanujriatabhoga adhir dvigune pi tadutthadhane pravista a
milahiranyadanad bhujyata eva | esa hi asitibhagam grhniyat (MDh 8.140)
kusidavrddhir dvaigunyam natyetiti (MDh 8.151) viruddha |

Here Medhatithi explains that, as Manu uses the term, a “reason” (hetu) is
a means of reaching a verdict in a court case. He then divides such reasons
into two types: evidence, such as witnesses and written documents, and
what he calls vyavastha (“legal convention”). This rather ambiguous term he
explains as essentially a means whereby a judge can rule on a lawsuit even
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when other means, such as evidence, fail. That is, in Medhatithi’s usage, a
vyavastha is a legalistic custom or convention. Elaborating upon the term,
he furthers explains that a vyavastha or legal convention can be either uni-
versal or regional in character and that a regional vyavastha can be either
“uncontradicted” (aviruddha) or “contradicted” (viruddha). And pre-
cisely what Medhatithi intends by this distinction becomes apparent at the
end of the passage, when he cites two specific regional legal conventions
or vyavasthds and explains that these are contradicted, because scriptural
statements explicitly contradict them. Hence, it is clear that for Medhatithi
an uncontradicted convention is one that is compatible with scripture.
Therefore, it is quite informative for present purposes that Medhatithi
cites as an uncontradicted convention a peculiar legal practice among cer-
tain Southerners, whereby a sonless widow would receive inheritance in a
court of law. For this detail tells us that Medhatithi considers this practice
to be in conformity with scripture. Unfortunately, however, it is not clear
from Medhatithi’s commentary whether the Southern custom he imagines
would grant a widow her husband’s entire estate or merely a portion thereof.
Hence, itis impossible to know for certain whether or not he fully agrees with
Yajfiavalkya and Visnu on a widow’s right to inherit.

Beyond this, one might also be tempted to infer from Medhatithi’s state-
ment that certain South Indians in his day accepted a widow’s right to in-
herit her sonless husband’s property under the condition that she was a
woman of certified good character. It is unlikely, however, that the source of
Medhatithi’s information here is his actual knowledge of contemporaneous
South Indian customs. Instead, his information is quite likely based upon
a strikingly similar passage of Yaska’s Nirukta, a work of perhaps the fifth-
century BCE dedicated to explaining difficult Vedic terms and phrases.'®

Now, let us turn to those early commentators within the Dharmasastra
tradition who strongly oppose the inheritance rights of widows. Of these,
quite likely the earliest is Vi$varaipa, whose commentary on the Yajiiavalkya
Dharmasastra can be dated with some confidence to the early ninth century.
The first indication of Vi§varapa’s opposition to widows inheriting property
comes from his commentary on the previously cited verse of Yajiiavalkya
(2.119), where he effectively states that a man should give his wife a share of

19 Explaining the second pada of RV 1.124.7, Nirukta 3.5 states: “Just like a Southern woman

ascends a high seat to gain wealth. A ‘high seat’ is a stand in court. . .. It is a place where oaths are
true. A woman who is without sons or a husband ascends that there. . . . She then gains inheritance”
(gartarohiniva dhanalabhaya daksinaji | gartah sabhasthanuh | . . . satyasamgaro bhavati | tam tatra

yaputra yapatika sarohati | . . . sa riktham labhate |)
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his estate equal to those of his sons, if his family never gave her any special
women’s property. After briefly explaining the literal meaning of this verse,
Visvariipa comments:

Because a certain Smrti states that “a woman’s inheritance should be at
most two thousand panas,”** a man’s wife should be given only that much,
even if there is an abundance of wealth. And if there is little wealth, she
should be given only so much that she gets an equal share. Some hold,
however, that the practice of childless widows receiving an equal share
applies only to those intending to engage in niyoga, but this is improper,
since niyoga is impossible (for twice-born women). For women who can
engage in niyoga, however, it is proper that their share of inheritance
should depend upon niyoga.

dvisahasraparo dayah striya iti smrtyantarat tavanmatram prabhiitadhanatve
i deyam | svalpe ‘pi samamsatvenaiva | anye tv anapatyanam niyogabhi-
mukhatvena samamsatam ahuh | tat tu niyogasambhavad ayuktam |
sambhavanniyoganam tu niyogamsatvam eva yuktam |

Here, on the basis of a particular Smrti text, Visvarapa argues that a widow’s
inheritance is limited to a mere two thousand panas or common copper
coins, even if her husband’s wealth is such that an equal share would be
more than this. Moreover, later on, Visvartpa stipulates that Yajiavalkya’s
rule about a mother receiving a share of her deceased husband’s estate, when
her sons are partitioning it, applies only to a mother who has not been given
any woman’s property.?! Hence, Vi§varupa clearly takes pains to restrict the
amount of wealth that a widow can inherit.

With this in mind, it should come as no surprise that Visvarapa also strives
to undercut the impact of Yajiavalkya’s statement (2.139-40) that a sonless
man’s widow is his primary heir, for commenting upon it, he states:

The word “wife” in this verse is intended to mean a pregnant wife. And,
thus, Vasistha shows that pregnant wives are fit to receive inheritance, when
he (17.40-41) states:

20 These are copper coins, which Vi$varapa and other authors treat as the standard unit of currency.

21 See Visvarapa on YDh 2.127: “A mother should also receive a share equal to those of her
sons, provided that she possesses no women’s property.” (avidyamanastridhana matapi vibhagam
putrasamam apnuyat |)
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Now comes the partitioning of inheritance among brothers, and this

should be delayed until those wives who are childless obtain sons.
And the word “son” in this passage is just a synecdoche for a fetus, for
Vasistha speaks of wives who are “childless,” in other words, because when
the child is born, even if it is female, it might become a female son. And,
thus, Gautama (28.21-22), after stating that the “wife of a childless man”
also shares in his estate, says: “Or she may seek to become impregnated”
By this, he teaches that his mention of a wife refers to a woman already
pregnant.

patnity atra grhitagarbhabhipreta | tatha ca vasisthah atha bhratrnam
dayavibhagah | yas canapatya striyah syus tasam ca putralabhad iti
garbhinyo riktharha iti (17.40-41) darsayati | putrasabdas cayam anapatya
iti vacanad garbhopalaksanam eva | utpannam va stry api putrika yatha syat
| tatha ca gautamah stri canapatyasyety uktvaha bijam va lipseteti (28.21-

22) | anena strivacanam garbhinyartham iti jiapayati |

As one can see from the above passage, Vi§vartipa argues that Yajiavalkya’s
statement is intended to apply only to a widow who is pregnant. And in sup-
port of his interpretation, he cites two passages from authoritative Smrtis.
The first of these is a passage of Vasistha (17.40-41), which Vi$vartpa takes
to mean that brothers should delay partitioning their father’s estate until
those of his wives who are childless become pregnant, the implication of
this being that these pregnant women can then inherit wealth on behalf of
their future sons or “female sons” (putrika), as the case may be. The second
passage is the passage of Gautama (28.21-22) that I have already discussed
in some detail, which seems to say that the wife of a childless man can ei-
ther inherit a portion of her husband’s property herself or else beget him an
heir through niyoga. As one can see, Visvartipa interprets this passage rather
differently to imply that the wife in it who does not engage in niyoga, but
receives inheritance, must already be pregnant. His line of reasoning here
seems to be that by conceiving a child through niyoga, a widow is able to ac-
quire her husband’s property, at least temporarily, on behalf of her unborn
child. Therefore, according to Vi$vartapa’s thinking, a widow who acquires
her husband’s property without niyoga must already be pregnant. And in
order to appreciate the larger implications of this section of Vi§varapa’s com-
mentary, it is important to recall that, as we saw in the preceding chapter,
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he opposes niyoga, regarding it as a practice permissible only for low-caste
Sadras. Hence, in his opinion, only an extremely small number of twice-
born widows could inherit their husbands’ estates, for such a widow must
already be pregnant at the time of her husband’s death in order to do so.
Even beyond this, the notion underlying Visvartpa’s interpretation would
seem to be that a pregnant widow has ownership over her husband’s prop-
erty only until such time as the property can be transferred to her begotten
son or daughter. Thus, Visvartpa effectively subscribes to the dominant po-
sition of the early Dharmasastra tradition that widows simply cannot in-
herit their deceased husbands’ property.

In addition to Vi$vartpa, there is at least one other early Dharmasastra
commentator who rejects a widow’s right to inherit. This commentator
is Dhare$vara, an author whom scholars of Hindu law have traditionally
identified with the famous patron of the arts, king Bhoja of Dhara, a city
located in modern-day Madhya Pradesh.?? However, recent evidence from
the unpublished commentary on the Yajravalkya Dharmasastra casts se-
rious doubt on this identification, for Bhoja is known to have reigned during
the first half of the eleventh century and yet the unpublished commentary,
which survives in an incomplete manuscript dated to 1002 CE, mentions
Dhareévara several times (on YDh 1.84-85) and refutes some of his views.??
Therefore, the Hindu jurist Dhare$vara is unlikely to have been King Bhoja
of Dhara, contrary to received scholarly opinion, but instead was probably an
earlier author who lived no later than the first half of the tenth century. In any
case, Dhare$vara’s work on Hindu law is no longer extant. We can, however,
get an idea of its contents from the quoted passages and opinions ascribed to
Dhare$vara by later exegetes. And as presented in surviving commentaries,
Dharegévara is a staunch opponent of a widow’s right to inherit. However,
since we do not have direct access to his work, I will not discuss his views
on the inheritance rights of widows here. Instead, I will discuss them within
the context of another Dharmasastra work that is not only the first to cite
them but also presents them in greatest detail. This work is the Mitaksara,

22 For the standard argument in favor of the identification of Dharesvara with Bhoja, see Kane
(1962, 2:585-86). For an instance of the acceptance of this view by a more recent scholar, see Rocher
(2002, 11).

23 Most scholars date Bhoja’s reign to roughly 1010-1050 CE. Ganguly (1933, 80-81), however,
extends it as far back as 999, which is the very earliest possible date. But even this seems too late to
maintain the identification of Bhoja with Dhares$vara, given the new manuscript evidence.
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Vijianesvaras seminal commentary on the Ydjiiavalkya Dharmasastra, to
which we will now turn.

Vijiianesvara

Vijiidnesvara, who wrote his celebrated work of Hindu law between the
years 1075 and 1125, is a strong advocate of a widow’s right to inherit
her husband’s property. This first becomes apparent in his commen-
tary on the verse of Yajiiavalkya discussed above, which instructs that,
when partitioning his estate, a man must either give his wives shares
equal to those of his sons or have given them special women’s prop-
erty earlier.?* After briefly explaining the literal meaning of this verse,
Vijiianes$vara adds:

But when a woman has been given women’s property, she receives half a
share. Yajiiavalkya (2.152) will explain this later on, when he says, “But if
she has been given women’s property, he should grant her half” Moreover,
when a man gives his eldest son an extra large share or the like, his wives
do not receive such a share. Instead, they receive only an equal share of the
total estate minus the eldest son’s special share. However, wives also re-
ceive their own special share, as Apastamba (2.14.9) states: “The household
utensils and jewelry belong to the wife.”

datte tu stridhane ‘rdhamsam vaksyati datte tv ardham prakalpayed iti
(YDh 2.152) | yada tu sresthabhagadina jyesthadin vibhajati tada patnyah
Sresthadibhagan na labhante | kim taddhrtoddharat samudayat saman
evamsaml labhante svoddharam ca | yathahapastambah—paribhandam ca
grhe ‘lamkaro bharyaya iti (2.14.9).

Thus, Vijiiane$vara not only does nothing to diminish the inheritance
rights granted to wives by Yajnavalkya, unlike his predecessor Visvaripa,
but also expands them in two significant ways. He does this first by arguing
that even when a woman has received special women’s property from her
husband’s family, she is still entitled to half a share of her husband’s estate.

24 This statement is YDh 2.119 in Vi$variipa and Olivelle’s recent critical edition of the text, but
YDh 2.115 in the version commented upon in the Mitaksara.
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And, tellingly, Vijiianesvara justifies this provision on the basis of a later
verse of Yajfiavalkya (YDh 2.152) that has nothing to do with inheritance per
se, but rather concerns the money owed to a woman, if her husband takes an
additional wife. The second way in which Vijiianesvara expands the inher-
itance rights of wives in the above passage is by explicitly stating that even
when a man does not grant his sons strictly equal shares, but instead gives
his eldest son an especially large share, his wives are still entitled to a share
equal to those of junior sons. Moreover, he adds, on the basis of a statement
of Apastamba (2.14.9), which Apastamba himself later repudiates (2.14.10-
11), that a man’s wife receives her own special share of his estate, namely, the
household utensils and jewelry. Hence, it is clear that Vijianesvara is willing
to read beyond the literal meaning of scriptural statements in order to in-
crease widows’ rights of inheritance.

It is noteworthy, however, that Vijianesvara slightly reduces widows’
rights of inheritance later on, when commenting on Yajhavalkya’s rule
that a woman should receive an equal share of her husband’s estate, if her
sons partition it after his death.?® For there Vijiane$vara adds that this rule
applies only when the woman did not receive any women’s property, al-
though Yajnavalkya makes no mention of any such restriction. As before,
Vijiianesvara holds that a woman who has received women’s property from
her husband’s family is entitled to only half a share. Therefore, he reduces
by half the amount of inheritance that, according to Yajiavalkya, a woman
should receive in the event that her husband had sons and had gifted her
special property. Vijiianes$vara’s reason for doing this is presumably a desire
to make the rules of postmortem partition more closely match those of parti-
tion during a persons lifetime. It certainly is not any fundamental opposition
on his part to widows’ inheritance rights.

As one might expect, the bulk of Vijianesvara’s discussion of a widow’s
right to inherit occurs within the context of Yajiavalkya’s statement about
the heirs of a sonless man. And, indeed, in his commentary on the relevant
verses,?® Vijianes§vara has far more to say about a widow’s right to inherit
than all preceding works of Dharmasastra combined. He begins by explaining
the basic meaning of Yajiavalkya’s text, noting, for instance, that the “wife”

25 This is YDh 1.127 in Viévariipa and Olivelle’s recent critical edition of the text, but YDh 2.123
in the version commented upon in the Mitaksara, which significantly makes explicit that “a mother
receives an equal share” (matapy amsam samam haret).

26 These are YDh 2.139-40 in Viévariipa and Olivelle’s edition of the text, but YDh 2.135-36 in the
version commented upon in the Mitaksara.
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referred to is a woman that a man has lawfully married (vivahasamskrta). He
then states:

If a man has multiple wives of the same caste or different castes, they should
take his property after dividing it into proper shares. Moreover, Vrddha
Manu states that a wife receives her husband’s entire estate:
A sonless woman who preserves her husband’s bed and adheres to her
marriage vow—only such a wife should make ancestral offerings to her
deceased husband and receive his entire share of inheritance.

tas ca bahvyas cet sajatiya vijatiyas ca tada yathamsam vibhajya dhanam
grimanti | vrddhamanur api patnyah samagradhanasambandham vakti—
aputra Sayanam bhartuh palayanti vrate sthita |
patny eva dadyat tatpindam krtsnam amsam labheta ceti ||

Hence, Vijiianesvara addresses how a man’s estate should be partitioned if
he has multiple wives and wives of different castes, perhaps assuming the ap-
plication of Yajiavalkya’s rule concerning sons born of women of different
castes, as the Madanaparijata (p.672) explicitly contends.?” Citing a verse of
Vrddha Manu, Vijiiane$vara also explicitly argues that a sonless man’s widow
should receive his entire estate and not merely a portion thereof.

However, the major reason why Vijiiane$vara’s treatment of a widow’s
right to inherit extends to such length is that, as a general rule, he strives hard
to propose the best and most convincing way to harmonize all of the existing
Smrtis on a given topic. And, as we have seen, the Smrtis on inheritance
law seem to be in irrefutable conflict with one another, with some denying
widows the right to inherit altogether and others, such as Yajiavalkya,
designating them as the primary inheritors of a sonless man’s entire estate.
Thus, in tackling a widow’s right to inherit, Vijiianesvara has his work cut
out for him. To this end, he begins the relevant section of his commentary
by citing an array of Smrtis that grant sonless widows the status of primary
heirs and juxtaposing these texts with an assortment of seemingly contra-
dictory Smrtis. Thereafter, having set up a daunting exegetical challenge, as

%7 According to YDh 2.129, four shares go to the son of a Brahmin man by a Brahmin woman,
three to his son by a Ksatriya woman, two to his son by a Vai§ya woman, and one to his son by a Siidra
woman; three shares go to the son of Ksatriya man by a Ksatriya woman, two to his son by a Vaisya
woman, and one to his son by a Sidra woman; and two shares go to the son of a Vai§ya man by a
Vai$ya woman and one to his son by a Sidra woman.
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it were, he systematically presents and refutes a number of alternative ways
to harmonize the scriptures before ultimately proposing his own way to har-
monize them.

And the first wrong way to harmonize the scriptures that Vijiane$vara
cites is a position he ascribes to Dhareévara, an author of likely the early tenth
century or before, who has been briefly discussed above. The relevant pas-
sage of the Mitaksara reads as follows:

Dhare$vara has presented a way to harmonize scriptural statements such as
those above whose meanings contradict one another:

The class of statements to the effect that a wife should inherit apply only
to a woman whose husband had already received his share of inheritance
prior to his death and only if she is seeking to beget a child through niyoga.
Why is this? (a) Because only a woman who intends to engage in niyoga
can receive wealth, not an independent woman. (b) Because on account of
such scriptural statements as “The father of a sonless man should inherit”
(MDh 9.185), one must state some basis for harmonizing the scriptures and
no other basis for such harmonizing exists. And (c) because of Gautama’s
statement (28.21-22): “Those related through ancestral offerings, patri-
lineal clan, or common ancestral seer should inherit a childless man’s es-
tate or else his wife should; or she may seek to become impregnated.” The
meaning of this is that those related through ancestral offerings, patrilineal
clan, or common ancestral seer should inherit a childless man’ estate; or
else his wife should, if she seeks to become impregnated. Furthermore,
Manu (9.146) states:

If a man takes care of his dead brother’s wealth and wife, he should beget

a child for his brother and give that wealth to him alone.

By this, he shows that when a man’s brother has died, even if he had re-
ceived his inheritance, his wife has a claim to his wealth only through her
children, not in any other way. And this is true also in the case of a man who
had not received his inheritance due to the statement (MDh 9.120):

If a younger brother begets a son upon his elder brother’s wife, the parti-

tion of inheritance in that case is equal—this is the settled law.
Moreover, Vasistha prohibits niyoga out of greed for inheritance in the
statement (17.65), “There is no niyoga out of greed for inheritance,” and,
thereby, shows that a wife has a claim to wealth only through niyoga and not
in any other way. And in the absence of niyoga, a wife receives mere main-
tenance due to Narada’s statement (13.25): “And they (= a man’s brothers)
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should provide maintenance for his women until the end of their lives”
Indeed, later on Yajiavalkya (2.146) will also state:
The sonless wives of such men should be maintained, if they observe
good conduct, but expelled, if they are adulterous or cantankerous.
Beyond this, the wealth of twice-born men is for the purpose of per-
forming sacrifices and women are not entitled to perform sacrifices.
Therefore, it is improper that they should receive wealth. And on this the
author of a certain Smrti text states:
Wealth arose for the purpose of sacrifice. All those who are unentitled
to that do not receive inheritance, but instead receive food and clothing.
Property has been ordained for the purpose of sacrifice. Therefore, one
should entrust it to recipients who delight in the law, not to women,
fools, and the unrighteous.

ity evamadinam viruddharthanam vakyanam dharesvarena vyavastha
darsita | patni grhniyat ity etad vacanajatam vibhaktabhratystrivisayam
sa ca yadi niyogarthini bhavati | kuta etat | niyogasavyapeksiyah
patnya dhanaharanam na svatantraya iti | pita hared aputrasya ity
(MDh 9.185) adivacanat tatra vyavasthakaranam vaktavyam | nanyad
vyavasthakaranam astiti | gautamavacandc ca pindagotrarsisambandha
riktham bhajeran stri vanapatyasya bijam [va] lipseteti (GDh 28.21-22) |
asyarthah pindagotrarsisambandha anapatyasya riktham bhajeran stri va
riktham bhajet yadi bijam lipseteti | manur api—

dhanam yo bibhryad bhratur mrtasya striyam eva ca |

so ‘patyam bhratur utpadya dadyat tasyaiva tad dhanam || (MDh 9.146)
iti | anenaitad darsayati vibhaktadhane ‘pi bhratary uparate ‘patyadvarenaiva
patnya dhanasambandho nanyatheti | tathavibhaktadhane pi—

kaniyari jyesthabharyayam putram utpadayed yadi |

samas tatra vibhagah syad iti dharmo vyavasthitah || (MDh 9.120)
iti | tatha vasistho ‘pi rikthalobhan ndsti niyoga iti rikthalobhan niyogam
pratisedhayan niyogadvaraka eva patnyah dhanasambandho nanyatheti
darsayati | niyogabhave ’pi patnya bharanamatram eva naradavacanad
bharanam casya kurviran strinam a jivanaksayad iti (NSm 13.25) |
yogisvarenapi kila vaksyate—

aputra yositas caisam bhartavyah sadhuvrttayah |

nirvasya vyabhicarinyah pratikalds tathaiva ca || (YDh 2.146)
iti | api ca dvijatidhanasya yajiarthatvat strinam ca yajiie ‘nadhikarad
dhanagrahanam ayuktam | tatha ca kenapi smrtam—
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yajiarthe dravyam utpannam tatranadhikrtas tu ye |
arikthabhajas te sarve grasacchadanabhdjanah ||
yajAartham vihitam vittam tasmat tad viniyojayet |
sthanesu dharmajustesu na strimiirrkhavidharmisu || iti |

According to this passage, Dharesvara grants widows the right to inherit,
provided that two conditions are met: (a) at the time of his death, her
husband had already received his paternal inheritance and, thus, was
no longer living jointly with his brothers and (b) his widow intends to
beget a child through niyoga. However, it should be clear that this po-
sition of Dhare$vara gives widows effectively no right to inherit for two
reasons. First, similar to what we have seen in the case of Vi$varapa, the
underlying assumption here seems to be that a widow conceiving a child
through niyoga will merely safeguard her husband’s property until her
child comes of age. And, second, it is extremely unlikely that Dhares§vara
actually regards niyoga as a viable option for widows or at least high-
caste widows, considering that, as I have shown, all known Dharmasastra
commentators after Bharuci in the seventh century reject it as a repre-
hensible practice, legitimate at best only in bygone eras or for members of
the lowest social class.

Dhare$vara defends his position that only a woman who engages in
niyoga can inherit her husband’s property primarily on the basis of three
arguments. The first of these is that an independent woman can never
receive property, such women being widely condemned in Dharmasastra
sources.?® Hence, only a widow seeking to beget a child through niyoga
could possibly be a legitimate heir, since her future son would act as her
guardian. Dharesvara’s second argument is simply that there is no other
viable way to harmonize the extant Smrtis than to construe those texts
that allow widows to inherit as applying only to women intent upon
niyoga. And his third argument is that Gautama says as much in a pas-
sage of his work (28.21-22) that we discussed earlier in this chapter,
which Dhares§vara—rather outlandishly—interprets to mean that a child-
less man’s wife may inherit his property, if she seeks to conceive a child
through niyoga.

28 See, for instance, the famous verse cited (with minor variations) at BDh 2.3.45, VaDh 5.3, and
MDh 9.3: “Her father protects her in her childhood. Her husband protects in her youth. Her sons
protect her in old age. A woman ought never to be independent” (pita raksati kaumare bharta raksati
yauvane | raksanti sthavire putra na stri svatantryam arhati ||)



126 WIDOWS UNDER HINDU LAW

Beyond these three principal arguments, Dhareévara also makes a number
of additional remarks in support of his case against a widow’s right to inherit.
Specifically, he cites two verses of Manu (9.120, 146), which purportedly show
that a widow’s right to inherit requires her engagement in niyoga both in cases
where her husband had received his paternal inheritance prior to his death and
in cases where he had not. Thus, he rules out the possibility of harmonizing the
relevant scriptures strictly on the basis of such a distinction. Dharesvara then
cleverly points out that when the author Vasistha (17.65) prohibits niyoga out
of greed for inheritance, he implies that niyoga is, in fact, a means for widows
to receive inheritance, thus confirming his position. Thereafter, Dhare$vara
elaborates, on the basis of a statement by Narada (13.25), that in the absence
of niyoga, a widow’s husband’s family is to provide her only with mainte-
nance, nothing more. And, lastly, he argues that women of the twice-born so-
cial classes can have no right to own property, because they are not entitled to
perform sacrifices and the wealth of twice-born people is to be used expressly
for such purposes. Thus concludes Dharesvara’s lengthy case against a widow’s
right to inherit, as presented in the Mitaksara.

Now, let us look at how Vijianesvara responds to Dhare$vara’s position
on the inheritance rights of widows. His approach is a systematic one, for as
we will see, he refutes one by one each of Dharesvaras individual arguments
against a womans right to inherit her husband’s estate. To this end,
Vijiianesvara begins by arguing the absurdity of making a widow’s inheriting
property contingent upon the practice of niyoga:

But this position (of Dharesvara) is incorrect, for there is no indication of
niyoga nor is it the topic under discussion in the statement starting “Wife,
daughters .. ” (YDh 2.139). Moreover, one adhering to this position must
explain whether it is niyoga that causes a wife to receive wealth or it is the
child begotten thereby. Now, if niyoga itself is the cause of receiving wealth,
it follows that even a wife who has not successfully begotten a son has a
claim to wealth and that a son begotten in this manner does not have a
claim to wealth. But suppose it is instead the woman’s child itself that is the
cause. If this is the case, then the son alone has a claim to his father’s wealth
and, consequently, Yajiiavalkya should not begin his statement (2.139) with
the word “wife”

tad anupapannam | patni duhitara ity (YDh 2.139) atra niyogasyapratiter
aprastutatvac ca | api cedam atra vaktavyam | patnya dhanagrahane niyogo
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va nimittam tadutpannam apatyam va | tatra niyogasyaiva nimittatve
anutpaditaputraya api dhanasambandhah prapnoti | utpannasya
ca putrasya dhanasambandho na prapnoti | atha tadapatyasyaiva
nimittatvam | tatha sati putrasyaiva dhanasambandhat patniti (YDh
2.139) narabdhavyam |

Here Vijiianesvara first observes that the passage of Yajiiavalkya under dis-
cussion makes no mention of niyoga nor does context in any way suggest the
practice. He then points out a certain logical incoherence in the position that
by engaging in niyoga a widow is able to inherit her husband’s property. For
if it is niyoga itself that gives a widow the right to inherit, then she should in-
herit whether or not a child is conceived through niyoga. Moreover, if a child
is, in fact, conceived, it should not inherit its legal father’s wealth—an appar-
ently unacceptable outcome from the viewpoint of medieval Dharmasastra.
However, if it is not niyoga, but the child begotten thereby that brings about a
right to inherit, then one is really not talking about a widow’s right to inherit at
all, but rather a son’s, specifically the type of son known in Dharmasastra as a
ksetraja, who was discussed in detail in the preceding chapter. Consequently,
itis puzzling why Yajfiavalkya would include this sort of an heir in his discus-
sion of a sonless man’s estate.

Following this, Vijiianesvara refutes Dharesvara’s position that an inde-
pendent woman cannot own property and, thus, only a woman who intends
to engage in niyoga can inherit:

As for the position that women have access to wealth only through their
husbands or sons, never otherwise, that too is false, for it conflicts with
such statements as:
Women’s property is held to be of six kinds: what is attained at the
nuptial fire, what is attained at the wedding procession, what is given
in an act of affection, and what is received from a brother, mother, or
father. (MDh 9.194)
Moreover, it is with respect to the complete absence of sons of every kind
that Yajnavalkya (2.139) begins his statement “Wife, daughters . . ” If
he were here saying that a woman intent upon niyoga has a claim to her
husband’s wealth, he would really be saying that a ksetraja son begotten
through niyoga has a claim to his wealth. And such a son has been already
discussed by Yajiavalkya (2.132). Thus, he should not begin his statement
on the topic of a sonless man’s inheritance by speaking of his wife.
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atha strinam patidvarako dhanasambandhah putradvarako va nanyatheti
matam | tad apy sat |

adhyagny adhyavahanikam dattam ca pritikarmani |

bhratrmatrpitrpraptam sadvidham stridhanam smrtam || (MDh 9.194)
ity adivirodhat | kim ca sarvatha putrabhave patni duhitara ity (YDh 2.139)
arabdham | tatra niyuktaya dhanasambandham vadata ksetrajasyaiva
dhanasambandha ukto bhavati | sa ca prag evabhihita ity aputraprakarane
patniti (YDh 2.139) narabdhavyam |

Here, as readers may note, Vijiane$vara rephrases Dhares§varas position
slightly, so that he is opposed not merely to independent women owning
property, but to women owning property independently, that is, through nei-
ther their husbands nor their sons. Vijianesvara’s likely reason for doing this
is that, like all Dharmasastra authors, he denies the social respectability of
independent women. Thus, he simply does not accept Dharesvara’s implica-
tion that sonless widows qualify as such. Nevertheless, Vijiianesvara firmly
believes that certain women, such as sonless widows, have the legal right to
own property independently of any men. And since Dharesvara’s position
can be read as a denial of this right, he uses it as a pretext to explicitly defend
it. He does this first by pointing to the established Dharmasastric category of
property known as stridhana or “women’s property, which comprises largely
movable wealth owned and controlled nearly exclusively by women.?® He
then argues that Yajnavalkya himself, in the passage under discussion, lays
down a rule whereby women acquire property independently of their male
relatives.

Next, Vijianesvara turns to the various scriptural passages that Dhare$vara
cites as support for his position that only a woman planning to engage in
niyoga can inherit her husband’s estate. Specifically, he begins by refuting
Dharesvara’s interpretation of a particular passage of Gautama (28.21-22),
which we have already encountered several times:

Now, let us consider the position that a woman intent upon niyoga has a
claim to her husband’s wealth because of Gautama’s statement (28.21-22):
“Those related through ancestral offerings, patrilineal clan, or common an-
cestral seer should inherit a childless man’s estate or else his wife should;
or she may seek to become impregnated.” This position is also false, for the

29 See Kane (1962, 3:770-802).



WIDOWS RIGHTS OF INHERITANCE 129

meaning one apprehends from this statement is not that if she seeks to be-
come impregnated, the wife of a childless man inherits his wealth. Instead,
one apprehends from it the teaching of an alternative rule for such a woman,
namely, that those related through ancestral offerings, patrilineal clan, or
common ancestral seer should inherit a childless man’s estate or else his
wife should, as she may either seek to become impregnated or else remain
chaste. For the word “or” expresses an alternative and, consequently, there
is no reason to believe that it means “if”

Furthermore, it is proper that only a chaste woman should receive
wealth, not a woman intent upon niyoga, who is condemned by both scrip-
ture and popular opinion. Indeed, the following scripture states that only a
chaste woman can receive wealth:

A sonless woman who preserves her husband’s bed and adheres to her

marriage vow—only such a wife should make ancestral offerings to her

deceased husband and receive his entire share of inheritance.
And Manu likewise condemns niyoga in statements such as this (9.64):

Twice-born men should never appoint a widowed woman to another

man, for by appointing her to another man, they destroy the eternal law.

atha pindagotrarsisambandha riktham bhajeran stri vanapatyasya bijam
va lipseteti (28.21-22) gautamavacanan niyuktaya dhanasambandha
iti | tad apy asat | na hi yadi bijam lipseta tadanapatyasya stri dhanam
grhniyad ity ayam artho ‘smat pratiyate | kim tu anapatyasya dhanam
pindagotrarsisambandha bhajeran stri va sa stri bijam va lipseta samyata va
bhaved iti tasya dharmantaropadesah | vasabdasya paksantaravacanatvena
yadyarthapratiteh | api ca samyataya eva dhanagrahanam yuktam na
niyuktayah smyrtilokaninditayah |

aputra $ayanam bhartuh palayanti vrate sthita |

patny eva dadyat tatpindam krtsnam amsam labheta ca ||
iti samyatdya eva dhanagrahanam uktam | tatha niyogas ca
nindito manunad

nanyasmin vidhava nari niyoktavya dvijatibhih |

anyasmin hi niyunjand dharmam hanyuh sandatanam || (MDh 9.64)
ity adina |

Here Vijiane$vara—rather humorously—refutes Dhare$vara’s interpre-
tation of Gautama by pointing out that the word va in Sanskrit means
“or” and not “if” In other words, he explains that the true meaning of
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Gautama’s statement is not that a widow can inherit, if she pursues niyoga,
but rather that she can either inherit or pursue niyoga. Beyond this,
Vijiane$vara calls attention to the fact that both authoritative Smrtis and
popular opinion condemn niyoga. Therefore, to make a widow’s right to
inherit contingent upon niyoga is to make it contingent upon something
prohibited (although I suspect this wouldn’t bother Dharesvara, as I have
said). Moreover, Vijianesvara points out that a woman’s acquiring inher-
itance through niyoga is impossible, because, as several Smrtis make clear,
awoman must be and remain chaste in order to acquire and maintain pos-
session of her deceased husband’s estate.

After this, Vijianes$vara refutes the way in which Dhare$vara interprets
specific passages of Vasistha (17.65), Narada (13.25), and Yajiavalkya
(2.146):

As for Vasistha’s statement (17.65), “There is no niyoga out of greed for in-
heritance,” that should be explained as indicating that a woman should not
engage in niyoga so that a child of her own might have access to wealth
with the understanding that she has no access to wealth when her husband
died before receiving his paternal inheritance or after reuniting with his
coparceners. Narada (13.25) also makes the statement:

And they (= a mans brothers) should provide maintenance for his

women until the end of their lives.
But reunited coparceners are the subject of the preceding verse (NSm
13.23):

The shares of reunited coparceners devolve to them alone.
Therefore, the purpose of Narada’s statement is to instruct that the child-
less wives of such men are to receive merely maintenance. And one should
not suspect that Narada’s statement (13.23) that the “shares of reunited
coparceners devolve to them alone” is redundant with his statement
(13.24) that “if among brothers one should die without child . .. ,”*° given
that both apply to reunited coparceners. For by way of expanding upon
the former statement, the latter enjoins that special women’s property is
not subject to partition and that the wives of reunited coparceners receive
only maintenance. And as for the statement (YDh 2.146) that starts “The

30 In its entirety, NSm 13.24 reads: “If among brothers one should die or renounce without child,
the rest should divide his inheritance among themselves, excepting special women’s property.”
(bhratfnam aprajah preyat kascic cet pravrajet tu va | vibhajeyur dhanam tasya Sesas tu stridhanam
vind ||)
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sonless wives of these men . .. ,” this applies specifically to the wives of im-
potent men and the like, as will be explained later on.

yat tu vasisthavacanam rikthalobhan ndsti niyoga iti (17.65) tad
avibhakte samsrstini va bhartari prete tasya dhanasambandho nastiti
svapatyasya dhanasambandhartham niyogo na kartavya iti vyakhyeyam |
yad api naradavacanam bharanam casya kurviran strinam a jivanaksayad
iti (13.25) tad api samsrstanam tu yo bhagas tesam eva sa isyata iti
(NSm 13.23) samsrstanam prastutatvat tatstrindm anapatyanam
bharanamatrapratipadanaparam | na ca bhratfnam aprajah preyad ity
(NSm 13.24) etasya samsrstivisayatve samsrstanam tu yo bhaga ity (NSm
13.23) anena paunaruktyam asankaniyam | yatah parvoktivivaranena stri-
dhanasyavibhajyatvam tatstrinam ca bharanamatram vidhiyate | yad api
aputra yositas caisam ity (YDh 2.146) adivacanam tat klibadistrivisayam
iti vaksyate |

Vijiiane$vara starts this passage by considering the implication of Vasistha’s
(17.65) prohibition against performing niyoga out of greed for inheritance,
which Dharesvara takes as confirmation of his position that only by engaging
in niyoga can a widow receive inheritance. As readers can see, Vijianes$vara
interprets Vasistha’s statement quite differently, as alluding to situations
where a woman has no hope of inheriting any wealth herself and, thus, is
tempted to engage in niyoga in order to gain some wealth indirectly through
her son. And given that Vasistha (17.81-83) completely excludes widows
from his list of heirs, this interpretation is historically plausible. Unlike
Vasistha, however, Vijiane$vara generally grants the wives of sonless men
the right to inherit their entire estates. Hence, he has to restrict the scope
of Vasistha’s statement to the few cases where he considers such women to
lack this right. And, as we will see later on, there are principally two such
cases in Vijianesvaras view: (a) when a woman’s husband had not received
his inheritance from his father prior to his death and (b) when he had re-
ceived his inheritance, but then resumed living jointly with his coparceners,
who would typically be his brothers. In other words, Vijiiane$vara restricts
a widow’s right to inherit to cases where her husband was living separately
from his father and coparceners at the time of his death. This is why he
construes Vasistha’s statement as applying to such cases. And it is for this very
reason that Vijiiane$vara interprets Narada’s statement (13.25), instructing a
man’s brothers to provide for the maintenance of his wives, as applying only
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to reunited coparceners. As for the similar statement of Yajiiavalkya (2.146),
enjoining that maintenance be provided for the sonless wives of certain men,
Vijianesvara rightly notes the specific men to whom Yajhavalkya (2.144)
clearly intends this statement to apply: outcastes, their sons, the impotent,
the lame, the mentally insane, the mentally incompetent, the blind, and those
afflicted with incurable diseases.

Finally, Vijiianesvara concludes his long refutation of Dharesvara by
countering his argument that women are unfit to receive the property of
twice-born men, since such property is intended for use in sacrifices, which
women have no right to perform:

Let us turn now to the argument that it is improper for women to receive
wealth, because the wealth of twice-born people is for the purpose of sac-
rifice and women are unentitled to perform sacrifices. This too is false, for
if every sort of wealth were only for the purpose of sacrifices, then gifts,
oblations, and the like could not be accomplished. Now, one might argue
that the word “sacrifice” is here merely a synecdoche for any meritorious
action and, since gifts, oblations, and the like are meritorious actions, it
does not conflict with scripture to use wealth for such activities. But if this is
the case, it would still be impossible to carry out the pursuit of material gain
and sensual pleasure, as these can be accomplished only through wealth.
And this being the case, there would be a conflict with scriptural statements
such as the following by Yajiavalkya, Gautama, and Manu:

To the best of one’s ability, one should not abandon the pursuit of re-

ligious merit, worldly gain, and sensual pleasure in their own times.

(YDh 1.114)

To best of one’s ability, one should never make a morning, afternoon, or

evening fruitless regarding the pursuit of religious merit, worldly gain,

and sensual pleasure. (GDh 9.46)

These (= sense-organs) can never be restrained by not indulging them.

(MDh 2.96)
Furthermore, if wealth were only for the purpose of sacrifice, consider the
stated position that wearing gold, as enjoined in the Vedic statement (TB
2.2.4.6) “One should wear gold,” is for a person’s direct benefit, since one
can rule out that it serves as part of a sacrifice. This would be overturned.
Moreover, if the word “sacrifice” is, indeed, tantamount to a synecdoche
for any meritorious action, then it would be most appropriate for women
to receive wealth, given that they are entitled to engage in the meritorious
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act of gift-giving. There are also statements that prescribe women’s per-
petual dependence such as: “A woman ought never be independent.”! T ac-
knowledge such dependence, but how does that conflict with a woman’s
acquiring wealth?

Of course, one may well ask how one should understand such statements
as “Wealth arose for the purpose of sacrifice” To this the answer I give is
that they express the following: when a man acquires wealth for the ex-
plicit purpose of sacrifice, it should be used only for sacrifice even by his
sons and the like. For in the statement (YDh 1.126), “One who does not
offer what has been obtained for the purpose of sacrifice becomes a vulture
or a crow; the sin that is mentioned applies without distinction also to a
man’s sons and the like.

yat tu dvijatidhanasya yajiiarthatvat strinam ca yajiie ‘nadhikarad
dhanagrahanam ayuktam iti tad asat | sarvasya dravyajatasya yajiiarthatve
danahomadyasiddheh | atha yajiiasabdasya  dharmopalaksanatvad
danahomadinam api dharmatvat tadarthatvam aviruddham iti matam |
evam tarhy arthakamayor dhanasadhyayor asiddhir eva syat | tatha sati

dharmam artham ca kamam ca yathasakti na hapayet | (YDh 1.114)
tatha

na purvahnamadhyamdinaparahnan aphalan kuryad  yathasakti

dharmarthakamebhyah | (GDh 9.46)
tatha

na tathaitani $akyante samniyantum asevaya | (MDh 2.96)
ity adiyajaavalkyagautamamanuvacanavirodhah | api ca dhanasya
yajaarthatve hiranyam dharyam iti (TB 2.2.4.6) hiranyadharanasya
kratvarthatanirakaranena purusarthatvam uktam tatpratyuddhrtam
syat | kim ca yajiasabdasya dharmopalaksanaparatve strinam
api  purtadharmadhikarad dhanagrahanam yuktataram | yat tu
paratantryavacanam na stri  svatantryam arhatity adi tad astu
paratantryam | dhanasvikare tu ko virodhah | katham tarhi yajiiartham
dravyam utpannam ity adivacanam | ucyate | yajiiartham evarjitam yad
dhanam tad yajiia eva niyoktavyam putradibhir api ity evamparam tat |
yajaartham labdham adadad bhasah kako ‘pi va bhaved iti (YDh 1.126)
dosasravanasya putradisv avisesat |

31 See note 28.
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The Mimamsa tradition of Brahmanical hermeneutics, which had an enor-
mous influence on Dharmasastra, considers there to be three principal
types of acts that constitute dharma: “sacrifices” (yaga), “oblations” (homa),
and “gifts” (dana).** Vijhane$vara begins the above passage by using this
Mimamsaka notion to argue that clearly all wealth cannot be used only for
the purpose of sacrifices, for otherwise oblations and gifts, which also consti-
tute dharma, would never be performed. Moreover, Vijiianesvara notes that
even if the word “sacrifice” functions as a synecdoche in this context and,
thus, includes gifts and oblations, there are still numerous Smrti texts that
instruct a person to pursue not only the goal of dharma or religious merit but
also those of material gain (artha) and sensual pleasure (kdama). Hence, if all
wealth must be used only for sacrifices, oblations, and gifts, how is one sup-
posed to obey these scriptures?

Getting even more technical, Vijiane$vara then refers to a particular pas-
sage of Sabara’s commentary on the Pirvamimamsasitra (3.4.20), where
he discusses the Vedic passage: “Therefore, one should wear bright-colored
gold”® The pertinent question that Sabara addresses in the passage is
whether this Vedic injunction to wear gold is part of a sacrifice or something
done for a person’s own direct benefit.>* And his answer, deemed authori-
tative by the later tradition, is that wearing gold is done for a person’s own
direct benefit.>> For Vijiane$vara’s purposes, the significance of this is that
it furnishes an instance where wealth is used in the performance of dharma,
yet not in connection with a sacrifice, oblation, or gift. Consequently, it
constitutes yet another refutation of Dharesvara’s argument that women
cannot inherit property, since they cannot perform sacrifices and all wealth
must be used only for sacrifices.

Following this, Vijianesvara also points out that, in any case, women are
entitled to offer gifts and, thus, to use wealth in the performance of dharma.
He also adds—almost as an aside—that, simply by acquiring property,
women do not violate the well-established prohibition against their inde-
pendence. Thereafter, Vijianesvara offers his own interpretation of those
scriptures that seemingly require all wealth to be used for sacrifices: they

32 On these, see Jha (1964, 316-17).

33 TB2.2.4.6: tdsmat suvdrnam hiranyam dharydam |

34 Sabara on PMS 3.4.20: “About these statements there is the question: are they rules within the
context of a sacrifice or rules for a person in general?” (tatra kim prakaranadharma uta purusadharma
iti samsayah |)

35 Sabara on PMS 3.4.20: “Therefore, statements of this type are rules for a person in general”
(tasmad evamjatiyakah purusadharmah |)
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only apply to property that a person has acquired for the specific purpose
of performing a sacrifice.’® And in support of his position, he cites a verse
of Yajhavalkya (1.126), according to which a man who fails to offer wealth
obtained for a sacrifice is reborn as a crow or a vulture.

Having thus refuted Dharesvara at considerable length, Vijiane$vara
then seeks to explain away two other Smrti texts that seemingly conflict with
widows being the primary heirs of sonless men:

Katyayana also states:

Heirless property goes to the king, excepting womens maintenance

and funerary rites, but the property of a learned Brahmin one should

give to learned Brahmins.
This verse should be construed as follows: “heirless property;” i.e., wealth
that is without heirs, “goes to the king,” i.e., becomes the king’s posses-
sion, “excepting women’s maintenance and funerary rites,” i.e., excepting
or excluding what is required for the feeding and clothing of the deceased
owner’s women and his funerary rites, meaning whatever is required for
his ancestral rites and the like. Such property goes to the king. The latter
half of this verse then contains an exception to this: one should give the
property of a learned Brahmin—excepting what is necessary for the main-
tenance of his women and his funerary rites—to a learned Brahmin.
However, this verse of Katyayana applies only to kept women (not to
wives), for it uses the word “women” (rather than “wives”). And the fol-
lowing statement of Narada (13.49) likewise applies only to kept women,
for it too uses the word “women”:

A righteous king should provide a livelihood for a man’s women—this is

held to be the law of inheritance.?”
The statement being commented upon (YDh 2.139-40), however, uses the
word “wife” Consequently, there is nothing that conflicts with a chaste,
lawfully wedded wife receiving property.

Therefore, it is established that when a sonless man who has received
his inheritance and not reunited with his coparceners dies, his wife firstly
inherits his wealth, for Yajiiavalkya has already discussed the partitioning

3 For a discussion of the Mitaksara’s theory of ownership and its basis in worldly practice rather
than scriptural prescription, see Fleming (2020, 29-57).

37 I have not translated the first pada of this verse, because it must be construed with the final words
of the preceding verse: sarvesam abhave rajagami tat. Taken together, the text means: “In the absence
of all, property goes to the king, except in the case of a Brahmin.”
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of inheritance (2.118) and will only discuss reunited coparceners later on
(2.142).

yad api katyayanenoktam—

adayikam rajagami yosidbhrtyaurdhvadehikam |

apasya srotriyadravyam Srotriyebhyas tad arpayet ||
iti | adayikam dayadarahitam yad dhanam tad rajagami rajiio bhavati
yosidbhrtyaurdhvadehikam apdasya tatstrinam asandacchadanopayuktam
aurdhvadehikam dhaninah $raddhadyupayuktam capasya parihrtya
rajagami bhavatiti sambandhah | asyapavada uttarardhe Srotriyadravyam
ca yosidbhrtyaurdhvadehikam apdsya Srotriyayopapadayed iti | tad apy
avaruddhastrivisayam yosidgrahanat | naradavacanam ca—

anyatra brahmanat kim tu raja dharmaparayanah |

tatstrinam jivanam dadyad esa dayavidhih smrtah || (NSm 13.49)
ity avaruddhastrivisayam eva strisabdagrahanat | iha tu patnisabdad
udhayah  samyataya  dhanagrahanam  aviruddham | tasmad
vibhaktasamsystiny aputre svaryate patni dhanam prathamam grhnatity
ayam arthah siddho bhavati vibhagasyoktatvat samsrstinam tu
vaksyamanatvat |

In this passage, Vijianesvara cites a verse ascribed to Katyayana and an-
other one of Narada (13.49), both of which instruct a king to provide
for the maintenance of a man’s women, apparently meaning his wives.
Consequently, these verses seemingly conflict with the statements of
Yajnavalkya (2.139-40), Visnu (17.4), and others that make a sonless man’s
widow the heir to his entire estate. In order to resolve this apparent con-
flict, Vijiane$vara seizes upon the convenient fact that both of the verses in
question use Sanskrit words that can denote women in general (yosit, stri)
and not necessarily wives. This enables him to argue that their statements
do not, in fact, apply to lawfully wedded wives at all, but rather to “kept
women” (avaruddhastri), that is, to women whom a man provides for and
maintains a sexual relationship with, but has never married.

Moreover, having thus thoroughly refuted Dhares$varas position on
widows’ rights of inheritance and explained away a few additional Smrti
texts, Vijianesvara states at the end of the passage above his own position
on the matter, which is that a sonless man’s faithful and lawfully wedded wife
is, indeed, the primary inheritor of his entire estate on just one condition: he
must have received his inheritance from his father prior to his death and not
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reunited with his coparceners. In other words, as mentioned earlier, in order
for a widow to inherit her husband’s estate, he must have been living sepa-
rately from and not jointly with his father and his brothers at the time of his
death. And as one can see, Vijianesvara’s stated reason for imposing this re-
striction on a widow’s right to inherit is the fact that Yajnavalkya prescribes
this right after discussing the partitioning of paternal estates (2.118), where
sons take precedence over daughters-in-law, but before addressing the rules
for reunited coparceners (2.142), where brothers take precedence over wives.

Even at this point, however, Vijianesvaras discussion of a widow’s right
to inherit is not done. Instead, he goes on to refute several other possible
positions on the issue that severely limit a widow’s rights to property. And
the first of these positions is one that we have already seen expressed in
the commentary of Visvarapa, namely, that a widow’s inheritance is re-
stricted to only a small amount of wealth. Interestingly, however, although
Vijiane$vara certainly knew of Vivarapa’s work,* he attributes this posi-
tion not to Vivarapa, but rather to an exegete named Srikara, of whom no
works have survived and very little is known.?® The relevant passage of the
Mitaksara reads:

One should understand that by this the position espoused by Srikara and
others that a widow’s right to inherit is restricted to cases of little wealth is
refuted. For Yajiiavalkya has already stated that, even when a man has law-
fully begotten sons, his wife receives a share equal to those of his sons in
cases of partition both during and after his lifetime, saying:
If a man gives his sons equal shares, then he should also grant his wives
equal shares. (YDh 2.119)
and
When sons partition their father’s estate after his passing, their mother
also receives an equal share. (YDh 2.127)
This being the case, it is pure idiocy to hold that when a sonless man dies,
his wife receives no more of his wealth than is necessary for her mainte-
nance. Now, one might counter that, in both Yajiiavalkya’s statement that
a man “should grant his wives equal shares” (2.119) and his statement
that “their mother also receives an equal share” (2.127), the intent is that a
woman receives only wealth sufficient for her to live. But that too would be

38 The Mitaksara mentions Vi§variipa by name in the second of its two opening verses.
39 On Srikara, see Kane (1962, 1:571-73).
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incorrect, for it would result in the words “share” and “equal” being mean-
ingless. One might then counter that a widow receives wealth sufficient
for her to live when there is an abundance of wealth, but a share equal to
the shares of her sons when there is little. But this cannot be right, since it
results in the fault of construing a single injunction unevenly. For thus the
statement that a man “should grant his wives equal shares” (YDh 2.119) and
the statement that “their mother also receives an equal share” (YDh 2.119)
refer to wealth merely sufficient for living in the case of a rich man on the
basis of another scriptural statement, but then refer to a share equal to the

share of a son in the case of a poor man.

etenalpadhanavisayatvam $rikaradibhir uktam nirastam veditavyam |
tatha hy aurasesu putresu satsv api jivadvibhage ajivadvibhage ca patnyah
putrasamamsagrahanam uktam—

yadi kuryat saman amsan patnyah karyah samamsika iti | (YDh 2.119)
tatha

pitur ardhvam vibhajatam matapy amsam samam hared iti | (YDh 2.127)
ca | tatha saty aputrasya svaryatasya dhanam patni bharanad atiriktam
na labhata iti vyamohamatram | atha patnyah karyah samamsika ity
(YDh 2.119) atra matapy amsam samam hared ity (YDh 2.127) atra ca
jivanopayuktam eva dhanam stri haratiti matam | tad asat | amsasabdasya
samasabdasya  canarthakyaprasangat | syan matam  bahudhane
jivanopayuktam dhanam grhnati alpe tu putramsasamamsam grhnatiti |
tac ca na vidhivaisamyaprasangat | tatha hi patnyah karyah samamsikah
(YDh 2.119) matapy amsam samam hared iti (YDh 2.127) ca bahudhane
jivanamatropayuktam vakyantaram apeksya pratipadayati alpadhane tu
putramsasamam amsam pratipadayatiti |

Here Vijianesvara argues that a widow’s inheritance cannot be restricted
to only a small amount of wealth, since Yajhavalkya (2.119, 127) has al-
ready stated that even when a man has sons, his wife is to receive an equal
share. Therefore, to hold that she should receive no more than is neces-
sary for her maintenance is to render the phrase “equal share” (samamsa)
in Yajnavalkya’s text meaningless. Someone might then argue, as Vivartpa
(on YDh 2.119) does, that a rich man’s wife receives only enough so that she
can survive, whereas a poor man’s wife receives even less: merely a share
of his estate equal to those of his sons. But Vijianesvara rejects this way of
interpreting Yajiavalkya’s statements, because it entails the hermeneutic
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fallacy of construing a single scriptural rule in multiple ways—what is called
vidhivaisamya in Sanskrit.** In this way he refutes the position held by
Vivariipa, Srikara, and perhaps other Dharmasastra commentators that a
widow’s inheritance is limited to only a small amount.

Following this, Vijianesvara addresses another piirvapaksa or opponent’s
view that differs only slightly from the preceding one:

There is also this position: The fact that the property of a sonless man
devolves to his brothers follows from Manu’s statement (9.185):
The father of a sonless man should inherit his property or else his
brothers should.
This also follows from Sankha’s statement:
The property of a sonless man who has gone to heaven belongs to his
brothers. In their absence, his parents should take it or else his senior wife
should.
And the fact that a man’s wife receives only wealth sufficient for her main-
tenance is established on the basis of such statements as: “And they (= a
man’s brothers) should provide maintenance for his women until the end
of their lives” (NSm 13.25) This being established, when a sonless man
with a lot of wealth dies, his wife receives wealth sufficient for her main-
tenance and his brothers take the rest. But when a man only has enough
wealth for his wife’s maintenance, the conflict arises: Should only his wife
receive his property or should his brothers as well? It is in order to com-
municate that the former consideration (i.e., the maintenance of the wife)
overrules the latter that Yajiiavalkya (2.139) begins his statement: “Wife,
daughters..”
However, the venerable teacher here has no tolerance for this position,
since the following Smrti (MDh 9.185) lays down an option:
The father of a sonless man should inherit his property or else his
brothers should.
Therefore, this statement is not intended to convey a sequence of heirs, but
rather merely to provide examples of the right to inherit property. And that
is possible, even when the group of heirs, starting with a wife, does not occur.
Thus has the teacher explained. And he has also explained that the previous

40 After the passage cited above, Vijiianesvara refers to the classical treatment of this fallacy within
the Mimamsa tradition (on PMS 7.3.19-25) in a passage that would be needlessly time-consuming to
discuss here and, thus, has been left out. For an explanation of this issue, see Kane (1962, 3:704-05)
and L. Rocher (2002, 216-18).
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statement of Sankha pertains only to cases involving reunited coparceners.
Moreover, one in no way gleans from the statement under discussion (YDh
2.139-40) or from its context that it applies only to cases involving little
wealth. And suppose that Yajnavalkyas statement (2.140), “the following
member inherits,” applies only to small amounts of wealth in the case of two
members of his list, namely, wives and daughters, on the basis of another
scriptural statement, but applies to wealth in general in the case of parents
and the rest. Then the aforementioned fault of construing a single injunction
unevenly would apply. Hence, this position is easily dismissed.

yad api matam

pita hared aputrasya riktham bhratara eva va | (MDh 9.185)
iti manusmaranat tatha

svaryatasya hy aputrasya bhratrgami dravyam | tadabhave pitarau

hareyatam jyestha va patni |
iti Sankhasmarandc caputrasya dhanam bhratrgamiti praptam | bharanam
casya kurviran strinam a jivanaksayad ity (NSm 13.25) adivacandc ca
bharanopayuktam dhanam patni labhata ity api sthitam | evam sthite
bahudhane ‘putre svarydte bharanopayuktam patni grhndti Sesam ca
bhratarah | yada tu patnibharanamatropayuktam eva dravyam asti
tato nyinam va tada kim patny eva grhnaty uta bhrataro ‘piti virodhe
purvabaliyastvajiiapanartham patni duhitara ity (YDh 2.139) arabdham
iti | tad apy atra bhagavan dcaryo na mrsyati | yatah

pita hared aputrasya riktham bhratara eva va | (MDh 9.185)
iti vikalpasmaranan nedam kramaparam vacanam api tu dhanagrahane
dhikarapradarsanamatraparam | tac casaty api patnyadigane ghatata
iti vyacacakse | Sankhavacanam api samsrstabhratrvisayam iti | api
calpavisayatvam asmad vacanat prakarandd va navagamyate | dhanabhag
uttarottara ity (YDh 2.140) asya ca patni duhitara iti (YDh 2.139)
visayadvaye vakyantaram apeksyalpadhanavisayatvam pitradisu tu
dhanamatravisayatvam iti piirvoktam vidhivaisamyam tadavastham eveti
yat kimcid etat |

As one can see, the pirvapaksa in this passage first establishes, on the basis of
statements by Manu (9.185) and Sarikha, that the brothers of a sonless man
are his first and primary heirs. It then establishes, on the basis of a statement
by Narada (13.25), that a man’s brothers are merely supposed to maintain his
widow. These two facts, it argues, raise an unanswered question: If a man’s
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estate is sufficient only to maintain his widow or even less extensive than that,
should his brothers’ right to his estate or his widow’s right to maintenance
take precedence? The piurvapaksa argues that the statement of Yajhavalkya
under discussion (2.139-40) serves simply to answer this question by
affirming a widow’s right to maintenance. Thus, in effect, like the previous
position ascribed to Srikara, it holds that a widow’s inheritance is restricted
to only a small amount of wealth.

Vijianes$vara begins his refutation of this purvapaksa by citing the
opinion of an unidentified “venerable teacher” (bhagavan dacaryah), per-
haps referring to his own teacher.*! This teacher—whoever he was—argues
that the pirvapaksa has misinterpreted the statements of Manu and Sankha,
which it cites as evidence that a sonless man’s brothers are his primary heirs.
He explains that, contrary to the pirvapaksa’s claim, the statement of Manu
in question (9.185) does not lay down a sequence of heirs at all, but instead
merely serves to illustrate possible heirs to a sonless man’s property. And the
statement of Sanikha, the teacher argues, applies not to inheritance in gen-
eral, but only to the estates of reunited coparceners. To this Vijiane$vara
then adds two points of his own. First, he notes that nothing in Yajiavalkya’s
text itself indicates that it applies only to small amounts of wealth. Second, he
argues that if one were to construe it as applying to small amounts of wealth
in the case of wives and daughters, but wealth in general in all other cases,
it would result in the previously discussed fallacy of vidhivaisamya, that is,
construing a single injunction in multiple ways.

Finally, Vijhanesvara’s lengthy discussion of a widow’s right to inherit her
husband’s property comes to an end. However, before restating his overall
position on the matter, he first explains the meaning of a rather problematic
verse ascribed to Harita:

The following statement of Harita is intended to prohibit a woman
suspected of infidelity from inheriting her husband’s entire estate:
If a widowed woman is young or ill-tempered, she should be given
merely enough to survive on in order to diminish her vigor.
From this very statement one understands that a woman not suspected
of infidelity inherits her husband’s entire estate. It is with precisely

41 The Subodhini, a fourteenth-century subcommentary on the Mitaksara, identifies this teacher
as Viévarapa, but this is untenable, considering Vi$vartpa’s strong opposition to widows’ rights of
inheritance.
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this intention that Sankha says that a man’s senior wife might alterna-
tively receive his property. Here a “senior wife” is one who is senior in
terms of virtue, that is, one not suspected of infidelity. Such a woman
receives her husband’s entire estate and looks after the other wives like a
mother, even though they are ill-tempered. In this way everything is un-
objectionable. Therefore, the established position is that, provided that
she is chaste, the lawfully wedded wife of a deceased sonless man, who had
received his inheritance and not reunited with his coparceners, should
receive his entire estate.

yat tu haritavacanam—

vidhava yauvanastha cen nari bhavati karka$a |

ayusah ksapanartham tu datavyam jivanam tadeti ||
tad api $ankitavyabhicarayah sakaladhanagrahananisedhaparam |
asmad eva vacanad anasankitavyabhicarayah sakaladhanagrahanam
gamyate | etad evabhipretyoktam Sankhena jyestha va patniti | jyestha
gunajyestha andsankitavyabhicara | sa sakalam dhanam grhitvanyam
karkasam api matrvat palayatiti sarvam anavadyam | tasmad aputrasya
svaryatasya vibhaktasyasamsrstino dhanam parinita stri samyata
sakalam eva grhnatiti sthitam |

As one can see, the verse of Harita cited here plainly states that a young or ill-
tempered widow should receive only enough to subsist on for the purpose of
crushing her spirit. Vijianesvara, however, takes the verse to mean that even
a widow who is merely suspected of infidelity should receive only mainte-
nance. In this his apparent intention is to make explicit the underlying logic
of Harita’s statement. That is, Vijianesvara apparently considers youth and
an ill temper by themselves to be legitimate grounds for suspecting a woman
of being unfaithful to her deceased husband and, thus, for annulling her right
to inherit his property. At the same time, however, Vijianesvara clearly does
not wish for a young or ill-tempered widow to receive the harsh punishment
prescribed for a woman who is actually guilty of marital infidelity.*? Instead,
she is to receive simply a reduction to subsistence-level food. And this posi-
tion of Vijiane$vara is notably consistent with a position that he takes later
on, when commenting on a verse of Yajnavalkya (2.146) that prescribes

42 MDh 8.371, for instance, instructs a king to have dogs publicly devour a woman who commits
adultery.
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banishment for the cantankerous widows of impotent men and the like, for
there he similarly argues that such widows are still entitled to maintenance, if
they have not committed adultery.** Beyond this, Vijiane$vara notes an im-
portant implication of Harita’s statement, as he interprets it: a woman whose
chastity is beyond doubt should inherit her husband’s entire estate, if he died
without sons. And he also interprets the statement of Sarikha cited by the
previous pirvapaksa so that it includes a man’s faithful wife among his heirs,
even when he had reunited with his coparceners.**

Thereafter, at the end of the above passage, which concludes Vijiianesvara’s
lengthy treatment of a widow’s right to inherit, he restates his personal po-
sition on the matter, which he first articulated earlier after his refutation of
Dharesvara. This position, as readers may recall and as they can clearly see
from the above passage, is that a woman inherits her husband’s entire es-
tate under the following conditions: (a) she is lawfully and ritually wedded
to her husband; (b) she remains celibate; (c) her husband left no surviving
sons; (d) he had received his inheritance from his father prior to his death;
and (e) he had not reunited with his coparceners to form a joint household.
Therefore, when viewed within his historical context, Vijiane$vara looks like
a particularly strong advocate for a widow’s right to inherit, certainly a far
stronger advocate than all preceding Dharmasastra commentators of which
we have certain knowledge. Substantively, however, Vijiane$varas position
on widows’ rights of inheritance is nothing new, for it is virtually identical to
that of Yajnavalkya himself, only argued at much greater length and in rig-
orous detail. Indeed, even Vijiianesvara’s explicit restriction of a widow’s right
to inherit to cases where her husband had received his paternal estate prior
to his death and had not reunited with his coparceners seems to be implicit
in Yajiavalkya’s text, for if a woman’s husband died before receiving his pa-
ternal estate, that estate would still be in the possession of her father-in-law.
Thus, in order for her to inherit it, it would have to devolve from a man to his

43 Mitaksara on YDh 2.142 (= 2.146): “Cantankerous widows are likewise to be banished, but
must also be maintained, if they have not committed adultery. It is not the case that one should not
provide a widow with maintenance, simply because she is cantankerous.” (pratikalas tathaiva ca
nirvasya bhavanti bharaniyas cavyabhicarinyas cet | na punah pratikialyamatrena bharanam api na
kartavyam |)

# Based upon Sankha’s statement, Madhava (Vyavaharakanda, p. 540) explicitly lists the heirs
of a reunited coparcener in the absence of sons and uterine and reunited brothers as follows:
“When neither a reunited father nor a reunited paternal uncle survives, then a non-reunited
brother of a different mother should inherit. Failing such a brother, a non-reunited father should
inherit; failing him, a mother; and failing her, a wife” (yada pita pitrvyo va samsrsto na vidyate
tada tv asamsrstabhinnodaro bhrata grhniyat | tadabhave tv asamsrstapita | tadabhave mata |
tadabhave patni |)
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daughter-in-law, yet as we have seen, Yajfiavalkya (2.118, 139-40) clearly puts
forth a very different sequence of heirs: son, wife, parent, brother, brother’s
son, more distant patrilineal relative, nonpatrilineal relative, student, teacher’s
student. Furthermore, Yajhavalkya (2.142) elsewhere puts forth a separate
rule of inheritance for reunited coparceners, according to which a man’s
uterine brothers are his primary heirs. Therefore, in placing these restrictions
on a widow’s right to inherit her husband’s estate, Vijiane$vara seems merely
to be articulating implicit assumptions in Yajhavalkya’s work.

As for the motives for placing these restrictions on a widow’s right to
inherit, they are not entirely clear. One important implication of the
former restriction, however, is that younger widows would have been
markedly less likely to inherit significant wealth than older ones, even
withstanding the verse of Harita just examined. The reason for this is that
their husbands would have been less likely to have received their paternal
estates prior to their deaths, as their fathers are more likely to have still
been alive and active. And it certainly makes sense that Dharmasastra
authors would have favored a rule that decreased the likelihood of younger
women acquiring independent wealth, given the apparent importance of
assuring the sexual control of women in premodern Brahmanical culture.
It bears noting, however, that the Mitaksara famously considers a man to
have a sort of ownership in his paternal estate simply by virtue of his birth
and grants him considerable rights to compel the partition of this estate
during his father’s lifetime.*> Hence, if implemented in actual practice,
this doctrine of the Mitdksara would obviously increase the likelihood at
least somewhat that a young widow’s husband had received his paternal
inheritance.

Later Digests and Commentaries

Although Vijhane$vara’s position on a widow’s right to inherit differs little
in substance from that of Yajfiavalkya centuries earlier, his work seems to
have coincided with a massive shift in the prevailing views on this issue both
within the Dharmasastra tradition and within South Asian society at large.
Indeed, as it did in many matters, the Mitaksara appears to have exerted

45 On this, see Kane (1962, 3:544-74). For a translation of the relevant section of the Mitaksara (on
YDh 2.114), see L. Rocher and R. Rocher (2001).
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enormous influence on how the Dharmasastra tradition as a whole viewed
a widow’s right to inherit, for as P. V. Kane (1962, 3:706)—the undisputed
doyen of Dharmasastra studies—notes, “Almost all Dharmasastra writers
since the time of the Mitaksara accept the widow’s right to succeed to her
husband’s wealth”#6 Many texts confirming this observation could be cited.
For the sake of space, however, we will examine only three in the present
section, all of which broadly agree with the Mitaksara on a widow’s right
to inherit, although they come from diverse areas of the subcontinent and
were likely composed within a century of it. Thus, when read in their histor-
ical contexts, these works show the apparent speed with which Brahmanical
communities throughout South Asia came to accept a widow’s right to in-
herit during the course of the twelfth century. The three specific texts that we
will look at are the Krtyakalpataru of Laksmidhara (c. 1110-1150, Kannauj),
Apararka’s commentary on the Yajaavalkya Dharmasastra (c. 1125-1175,
North Konkan), and the Smrticandrika of Devana Bhatta (c. 1150-1225,
South India).

In his Krtyakalpataru (Vyavaharakanda, pp. 748-49), a massive topical
digest of Smrtis likely composed within living memory of Vijiiane$vara,
Laksmidhara briefly explains his position on a widow’s right to inherit as
follows:

The statement of Visnu (17.4), which starts, “The wealth of a sonless man
goes to his wife,” teaches that, even when a sonless man has brothers, his
wealth goes to his wife. This applies to a wife who engages in such virtuous
practices as preserving her husband’s bed and performing his ancestral
rites, as one can discern from the statement of Vrddha Manu that starts, “A
sonless woman who preserves her husband’s bed. .. 47 When his wife is not
of this type, however, his wealth goes strictly to his brothers, even though
she still lives. Sankha further states that a wife receives mere maintenance:
They should provide maintenance for his wives until the end of their
lives, if they preserve their husband’s bed. They should cease to do so in
the case of others.
But this statement applies merely to women who, while not unfaithful to
their husbands, fail to observe the vows of widowhood.

46 In this regard, see also Altekar (1938, 15).
47 For the complete citation of this verse of Vrddha Manu, see the section “Vijiane$vara” in this
chapter.
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yac caputradhanam patnyabhigamity adivisnuvacanena bhratrsadbhave
‘py aputradhanasya patnyabhigamitvam pratipaditam tad aputra
Sayanam bhartur ity adivrddhamanuvakyaparyalocanaya bhartrsayana-
paripalanasraddhakaranadigunopeta ya patni tadvisayam | ya caivam-
vidha na bhavati tasyam vidyamandayam api bhratrgamy eva taddhanam
| yac ca—

bharanam casya kurviran strinam dajivanaksayat |

raksanti sayyam bhartus ced dcchindyur itardasu tat ||
iti bharanamatram sankhenoktam tad vaidhavyavratarahitavyabhicarinim
atravisayam |

As one can see here, the Krtyakalpataru interprets those Smrtis that deny
widows the right to inherit as applying only to those women who are ei-
ther unfaithful to their husbands or otherwise fail to perform the duties
incumbent upon a widow. Consequently, like the Mitaksara, it grants the
widows of sonless men the right to inherit their entire estates, provided that
they remain faithful and chaste. Moreover, given that the Krtyakalpataru
(Vyavaharakanda, pp. 754-57) treats cases of inheritance involving reunited
coparceners in a separate section and there cites no statements that lista man’s
wife as a possible heir, Laksmidhara appears to have shared Vijianesvara’s
opinion that a widow’s right to inherit her husband’s entire property applied
only to cases where he had received his inheritance prior to his death and not
reunited with his coparceners.

Writing at roughly the same time as Laksmidhara, Apararka simi-
larly grants the wives of sonless men the right to inherit their estates. Like
Vijiane$vara, he begins his discussion of the topic (on YDh 2.135-36)*
by citing an array of seemingly contradictory Smrtis, only some of which
make a sonless man’s wife his primary heir. Having done this, Apararka then
presents his own preferred way of harmonizing these scriptures:

How then is one to remove the apparent contradiction between
scriptures? I say that even when a man’s father and brothers still live, his
wife by herself inherits his entire estate and performs ancestral offerings
and the like for him, provided that she has the qualities mentioned in
such statements as the one of Manu that starts, “A sonless woman who

48 This is YDh 2.139-40 in Olivelles edition.
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preserves her husband’s bed. . . ”*° It is with precisely this intention that
Brhaspati states:
A son should make ancestral offerings of food and water for his father.
If a man has no sons, his wife should do it; and if he has no wife, his
uterine brother.
Moreover, if a woman has properly served her husband, who acquired
wealth on his own without diminishing his father’s, and keeps her sense-
organs restrained, then she inherits all of her husband’s property, although
his brothers still live. However, if she is deemed to be possibly adulterous on
account of her youth or the like, then her dead husband’s property goes to
his brothers, not his wife, although she still lives.

katham tarhi virodhapariharah | ucyate—aputra Sayanam bhartur ity
adimanuvakyoktaguna patni pitrbhratrsadbhave pi svayam eva patidhanam
samagram grhmati patyus ca Sraddhadi karoti | anenaivabhiprayena
brhaspatinapy uktam—

pituh putrena kartavya pindadanodakakriya |

putrabhave tu patni syat tadabhave sahodara iti ||
tatha ya pitrdhananupaghatena svayam arjayitur bhartuh paricaryam
yathavat krtavati samyatendriya ca sa bhartuh sakalam eva dhanam
devaresu vidyamanesv api grhnati | ya tu tarunyadina sambhavitavyabhicara
tasyam vidyamanayam api mrtakasya bhartur bhratrgamy eva vittam na tu
patnigami |

Here, like Vijiane$vara and Laksmidhara, Apararka clearly harmonizes the
scriptures in such a way that a sonless man’s widow inherits all of his prop-
erty, if she has been and remains faithful to her husband and observes the
various duties incumbent upon a widow, such as the performance of ances-
tral offerings. Moreover, there is nothing anywhere in Apararka’s commen-
tary to suggest that he thinks the wives of men who died prior to receiving
their paternal estates or after reuniting with their coparceners are entitled to
inherit their husbands’ estates. Hence, his position appears to be fundamen-
tally the same as that of Vijiane$vara and Laksmidhara.

However, one seemingly insignificant detail in the above passage of Apararka
deserves special comment: the fact that the husband of the inheriting widow
is explicitly described as a man who “acquired wealth on his own without

49 For the full verse, see the section “Vijiane§vara” in this chapter.
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> »

diminishing his fathers” (pitrdhananupaghdtena svayam arjayituh). For the
inclusion of this detail implies that, in Apararka’s view, a man must be eco-
nomically productive in order for his wife to inherit his property. His basis for
making such a restriction, which is unlike anything seen in the Mitaksara or
Krtyakalpataru, is unclear. Perhaps the restriction is simply Apararka’s own ex-
trapolation from the later statement of Yajiiavalkya (2.146), where he grants the
sonless wives of men who are impotent, blind, lame, and so on merely the right
to maintenance. In any case, given that Apararka explicitly speaks of a widow
inheriting all of her husband’s property (bhartuh sakalam eva dhanam), there is
good reason to believe that he does not intend to restrict a widow’s inheritance
only to wealth that her husband earned on his own. Hence, like Vijfiane$vara
and Laksmidhara, he is a fairly strong advocate of a widow’s right to inherit.
Consistently with this, Apararka also interprets in a natural fashion
Yajhavalkya’s statement (2.119)° instructing a man who partitions his estate
equally among his sons to give equal shares to his wives as well, if he or his
father had never given them any women’s property. That is, unlike Visvariipa,
he makes no attempt to place a cap on the amount of wealth that a woman
can inherit in this way. However, unlike Vijiiane$vara, he also does not add
that even a woman who has received women’s property still gets half a share.
Similarly, Apararka also interprets in a fairly natural fashion Yajnavalkya’s
statement (2.127)°! that a woman is entitled to an equal share when her sons
divide her husband’s estate after his passing. However, he does stipulate—
without obvious textual basis—that this rule applies only to a woman who
has not received any women’s property.>> Apararka’s interpretation of these
two verses of Yajiiavalkya is consistent with his general advocacy of widows’
rights of inheritance. Nevertheless, it also suggests that he was not quite so
strong an advocate of these rights as his predecessor Vijiianesvara was.
Beyond this, Apararka also refutes several of the same objections to a
widow’s right to inherit that we have already seen Vijianesvara refute in his
Mitaksara. The first such objection that Apararka rebuts is Dharesvara’s ar-
gument that only a woman who intends to engage in niyoga can inherit her
husband’s estate, although Apararka never mentions Dharesvara specifically
by name. The second is the argument that since all wealth was created for the
purpose of sacrifice and widows lack the right to perform sacrifices, they also
have no right to own property. And the final objection to a widow’s right to

0 This is YDh 2.115 in Apararka.
5! This is YDh 2.123 in Apararka.
2 Apararka on YDh 2.123: adattastridhanavisayam etat |
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inherit refuted by Apararka is the argument, based upon certain Smrti texts
(e.g., NSm 13.25), that widows have a right to no more property than is re-
quired for their maintenance. Consequently, much of Apararka’s commen-
tary on the relevant verses of Yajnavalkya (2.139-40) comprises a repetition
of ideas and arguments already encountered in the Mitaksara.

However, at the very end of his commentary on these verses, Apararka
addresses a new and interesting objection to a widow’s right to inherit:

Regarding the mention of a wife and daughters in the statement under
discussion (YDh 2.139), some object that a woman only has a right to
perform sacrifices and give gifts together with her husband, not by her-
self. Moreover, because the wife referred to is one separated from her
husband, she is not allowed to pursue her own sensual pleasure, but
must instead perform harsh austerities. And when wealth is not used in
the pursuit of religious merit or sensual pleasure, it is of no benefit to a
person. Therefore, a woman should not inherit her husband’s property,
when his father and the like still live, as they are fit to receive wealth and
use it in the pursuit of religious merit and sensual pleasure. Hence, when
a man dies without sons, his wife should take only enough of his wealth
to survive on, no more. Yajiavalkya’s statement about a wife inheriting
property applies to such limited wealth. And, therefore, his statement
about daughters inheriting property is held to apply to cases where a man
died without a wife and left only enough wealth for his daughters to get
married. Hence, one should understand that even when a man’s wife and
daughters survive, his sapinda relatives, such as his father, should in-
herit any of his property that exceeds these purposes, as the statements of
Sankha and others are surely meaningful.

patni duhitara ity (YDh 2.139) atra vakye ke cit paryanuyusijate yatha
striyah  sabhartrkaya evestapirtayor adhikaro na tu kevaldyah | tasya
bhartrrahitatvad eva ca taya na kamah sevaniyah kim tu tapas tivram | na ca
dharmakamayor anupayujyamano ‘rtho bhavati purusarthah | tasmat pitradisu
dharmakamopayogidhanabhajanesu satsu na patnya dhanabhaktvam | tasmad
aputrasya mytakasya dhanam patni nirvahamatrasamartham adadyan
nadhikam | tadvisayam patnya dhanabhaktvavacanam | yasya tu patnirahitasya
dhanamduhitrvivahamatraparyaptam tadvisayam duhitrnam dhanagrahitvam
anenocyate | ato ‘dhikasya mrtakadhanasya patniduhitrsadbhave pi sapindah
pitradaya eva grahakah sankhadivakyasarthyad bhavantiti mantavyam iti |
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As readers may note, this pirvapaksa or opponent’s view against a widow’s
right to inherit resembles others that we have seen, but at the same time it is
also notably different from them. It begins by arguing that a widow cannot
use any of her wealth to pursue dharma or religious merit as a woman has
no right to give gifts or perform sacrifices on her own, only in conjunction
with her husband. And in this respect, the parvapaksa looks very much like
the argument against a widow’s right to inherit on the grounds that women
cannot perform sacrifices. However, the above piirvapaksa goes beyond this,
as one can see, for it proceeds to argue that a woman also cannot pursue her
own sensual pleasure or kama, but must instead practice harsh asceticism.
This incidentally shows that the pirvapaksa assumes some version of widow
asceticism—the topic of the next chapter—to be mandatory for all women
who outlive their husbands. Furthermore, the fact that Apararka nowhere
objects to this point suggests that he, too, shares this assumption. From
the fact that a widow cannot use wealth for the purposes of religious merit
(dharma) and sensual pleasure (kama), the pirvapaksa concludes that she
has no use for it beyond what is necessary for her survival and, as a result,
should receive no more than that. And it also extends this same argument
to a man’s daughters, but instead of holding that they should receive only
what is necessary for their maintenance, it argues that they should receive no
more than is needed to pay for their marriages. Therefore, this parvapaksa
is fundamentally different from anything found in the preceding literature.
Moreover, it is especially interesting in that it asks a question that modern
readers themselves are apt to ask, but that the Dharmasastra tradition largely
ignores, namely, what good is wealth to a widow, if she can’t use it to make her
life better?

Having presented the above piirvapaksa, Apararka immediately commences
to refute it:

This position is incorrect, given that the arising of another person’s own-
ership in a property can be enjoined only upon the death of that property’s
owner, as the venerable one explains: “The ownership of a man’s wife and
daughters in his property has already arisen; it need not be produced. The
rite of marriage itself establishes a wife’s ownership in her husband’s prop-
erty. Apastamba’s statement (2.14.17) that starts, From marriage a husband
and wife function jointly; enjoins this. And one should understand that a
daughter’s ownership in her father’s property is established simply by birth,
just like a son’s ownership. Therefore, the statement under discussion (YDh



WIDOWS RIGHTS OF INHERITANCE 151

2.139-40) cannot overrule the ownership of a man’s wife and daughter,
when they exist, and enjoin the ownership of his parents and the rest.
Instead, it enjoins the ownership of his parents, etc. when he has no wife or
daughter, without overruling their ownership.”

Moreover, this position entails construing a single injunction une-
venly. Therefore, in order to avoid this, one must understand that a man’s
parents, etc. only inherit his property in the absence of a wife and so forth.
As for the statements of Safikha and others that a man’s wife inherits his
proper in the absence of his parents, etc., one must recognize that they
apply to cases where a woman’s ownership in her husband’s property,
which is the basis of words such as “right,” has been taken away for a par-
ticular reason. And Yajiavalkya already explained this particular reason
for a wife’s loss of ownership in her husband’s property, when he (1.70)
said that a man should force an adulterous wife to live “stripped of rights,
filthy . . ” Therefore, the position that I have already stated is the proper
one. Furthermore, it is also incorrect to claim that any wealth owned by
women beyond what is necessary for their maintenance is useless, for it
has been explained that women without husbands have a right to perform
acts of religious merit, such as gifts, except for those that require the use
of mantras and sacred fires. Therefore, they do have a use for wealth that
must be used independently.

tad ayuktam dhanasvaminah pramaye sati taddhane ‘nyasya svamitvotpattau
vidheyayam yathaha bhagavan—patnya duhitfnam svamitotpannaiva na
tutpadya | panigrahanad dhi sahatvam ity (2.14.17) adinapastambavakyena
bhartrdhane strinam svamitvam panigrahanam eva sadhayatiti vidhiyate |
duhittnam  putravaj janmanaiva  pitrdhane  svamibhavasiddhir  iti
veditavyam | tatas ca patnyam duhitari satyam tayoh svamitvam badhitva
pitradisvamitvavidhir anena vakyena na karyah | abhave tu patniduhitror
badhanirapeksam vidhayakatvam asyeti | vairdpyam dapadyate | tatas
tatpariharartham patnydadyabhava eva pitradinam dhanabhaktvam iha
prameyam | yat tu sankhadibhih pitradyabhave patnya dhanagrahakatvam
ucyate tat karanantarena bhartrdhane yasya adhikaradipadaspadam
svamitvam apetam tadvisayam drastavyam | uktam ca karanantaram
hrtadhikaram malinam ity (YDh 1.70) atra bhartrdhane patnyah
svamitvabhramsam prati | tasmad uktaiva vyavastha yukta | yad uktam
strinam svanirvahasamarthad adhiko ‘rtho nirarthaka iti tad api naiva
yuktam | uktam hi strinam abhartrkanam mantragnisadhyadharmad anyatra
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dharme danadav asty adhikara iti | tena svatantropayujyamane rthe tasam
upayogah |

As one can see, Apararka begins his refutation of the previous piirvapaksa
by noting that, at least within the context of inheritance, a person can only
become the owner of a property, when the previous owner of that prop-
erty has died. He then quotes the opinion of an unspecified “venerable one”
(bhagavan)> that he believes clarifies the implications of this. According to
this venerable one, whoever he may have been, a man’s wife and daughter
already have some ownership in his property, even prior to his death.
Specifically, he holds that, through marriage, a husband and wife function
jointly in all things, including the ownership of property, and that a daughter
acquires ownership in her father’s property merely through birth, just as
a son does.® From this the venerable one concludes that the statement of
Yajiiavalkya under discussion (2.139-40) is not intended to overrule the al-
ready established ownership in a man’s property of his wife and daughters,
but instead to enjoin that a man’s parents and so on inherit his property in the
absence of wives and daughters.

To this argument Apararka then adds that the pirvapaksa in question also
entails the hermeneutic fallacy of construing a single scriptural injunction in
multiple different ways, namely, as applying to only small amounts of wealth
in the case of wives and daughters, but to wealth in general in the case of all
other heirs. That is, Apararka rebuts this particular pirvapaksa in the same
way that we have seen Vijianesvara rebut another similar one. He then goes
on to explain that the previously cited statement of Safikha,*® which allows a
man’s wife to inherit only in the absence of brothers and parents, really only
applies to women who have been stripped of their normal ownership in their
husbands’ estates due to marital infidelity. And, lastly, he points out that, con-
trary to the parvapaksa’s contention, women without husbands can, in fact,
use wealth in the pursuit of dharma or religious merit; they are simply pro-
hibited from performing religious rites that require the recitation of Vedic
mantras or the use of sacred fires. In this way, Apararka defends a widow’s
right to inherit from an interesting objection not found in the Mitaksara.

Now, let us turn to the Smyticandrika of Devana Bhatta, which was com-
posed somewhere in South India roughly between the years 1175 and

3 The identity of this person is unclear. Perhaps he was Apararka’s own teacher.
54 See Kane (1962, 3:544-74).
5 See the section “Vijianesvara”
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1225. Like Vijiianesvara, Laksmidhara, and Apararka before him, Devana
fundamentally accepts a widow’s right to inherit. Unlike Apararka and
Vijianesvara, however, he barely refutes any objections against his own po-
sition. Thus, for example, while Vijianesvara and Apararka refute at length
Dharesvara’s position that only a woman who engages in niyoga can inherit
her husband’s property, Devana simply notes that this position has already
been rebutted by other authors and, as a result, can be ignored.>® Indeed, the
only notable exception to Devana’s general pattern of ignoring objections to
a widow’s right to inherit is his brief refutation of the purvapaksa found in
Apararka, which holds that wealth beyond what is needed for survival is use-
less for widows and, consequently, should not devolve to them.>”
Nevertheless, although Devana does not defend widows’ rights of inherit-
ance against possible objectors in the same exhaustive way that Vijianesvara
and Apararka do, statements in his Smrticandrika make clear that he fun-
damentally agrees with them on the issue. Specifically, like them, Devana
holds that a sonless man’s widow should inherit all of his property, provided
that he had received his paternal inheritance prior to his death and had not
reunited with his coparceners. The following passage of the Smrticandrika
(Vyavaharakanda, p. 681) states this in no uncertain terms:

And, thus, one should understand that when scripture states that a wife
alone receives her husband’s entire estate, it applies only to cases where her
husband had received his paternal inheritance prior to his death and not
reunited with his coparceners.

evam ca patny eva samastam amsam labheteti vibhaktasamsrstavisayam iti
mantavyam |

Hence, Devana’s basic position on a widow’s right to inherit is the same as
that of Vijianesvara, Laksmidhara, and Apararka. Despite his lack of origi-
nality on this crucial point, however, his treatment of the inheritance rights
of widows is innovative in a number of other ways that bear mentioning.
One major innovation of the Smrticandrika in this regard is its explicit
statement that the principle underlying the sequence of heirs to a person’s

56 Smyrticandrika, Vyavaharakanda, p. 681: “The opinion of Dhare$vara can be ignored, as it
has been properly refuted by Vi§varapa and others” (dharesvaramatam visvarapadibhih samyag
disitatvad upeksaniyam |) Contrary to what is stated here, however, Visvaripa nowhere refutes
Dharesvara’s position on a widow’s right to inherit.

57 See Smrticandrika, Vyavaharakanda, p. 676.
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property is closeness (asannatva), specifically closeness as determined by the
amount of worldly and otherworldly help (drstadrstopakara) that one has
and will render the property’s owner. That is, Devana Bhatta holds that the
strength of one’s claim to a person’s property is proportionate to the degree
to which one has helped that person in this world and, most importantly, will
help that person in the next one. The following passage of the Smrticandrika
(Vyavaharakanda, pp. 672-73) spells this out fairly clearly:

Manu (9.185) states:

The father of a sonless man should inherit his property or else his

brothers should.
The author of the Samgraha has shown that while the meaning of each word
here is clear, the purport of this statement is not:

When the owner of a property dies without sons of any type, who now

should inherit his property? It is in order to answer this that this now is said.
The meaning of this verse is as follows: When the owner of a property
dies without a son of a primary or secondary type, there is the desire to
know what person should now inherit the man’s property after his death.
To answer this Manu now says that his father, etc. should inherit it. And
this statement applies when a man has no one closer to him, who will help
him in numerous ways, than his father and the like. Hence, knowing that
even sons of a secondary type are closer to a man than his father, etc., the
author of the Samgraha explains the purport of Manu’s statement (9.185)
that the “father of a sonless man should inherit” by describing the man as
one “without sons of any type” There is absolutely nothing wrong with this.
However, just as a son of a secondary type takes precedence over a man’s
father, etc. in that he renders him worldly and otherworldly assistance and,
thus, is closer to him than they are, so a wife also takes precedence over a
father, etc. in rendering a man worldly and otherworldly assistance based
upon a careful consideration of the Vedas and Smrtis and, thus, is closer to
him than they are. Therefore, it is also in the absence of a wife that Manu
(9.185) says that the “father of a sonless man should inherit” In this way, the
purport of his statement is inferred.

tatra manuh—
pita hared aputrasya riktham bhratara eva veti | (MDh 9.185)
aksarartho vyaktas tatparyarthas tv avyaktah samgrahakarena darsitah—
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asesatmajahinasya mytasya dhanino dhanam |

kenedanim grahitavyam ity etad adhunocyate ||
asyayam arthah—mukhyagaunaputravihinasya dhanavato mrtasya
dhanam idanim tanmarananantaram kena janena hartavyam ity
akanksayam pitradina hartavyam ity etad adhuna pitradyapeksayeha
bahuvidhopakarakasannajanabhave manunocyata iti | ata eva
pitradibhyo gaunaputranam dasannataratvam jiatva samgrahakdrena
pita hared aputrasyety asya asesatmajahinasyeti tatparyam uktam | tad
anavadyam eva | kim tu yatha gaunaputranam drstadrstopakarakatvena
pitradyapeksaydagresaratvat tadapeksayasannataratvam tatha
patnya api drstadrstopakarakarane  Srutismrtyadiparyalocanaya
pitradyapeksayagresaratvat tadapeksayasannataratvam astiti patnya
apy abhave pita hared aputrasyety etan manunocyata ity evam
tatparyam ithyate |

This passage begins Devana’s lengthy discussion of the inheritance of a
sonless man’s estate and, as one can see, he starts it by citing a verse of Manu
(9.185), according to which a sonless man’s father or brothers should in-
herit his property. In order to clarify the meaning of Manu’s verse, Devana
then quotes another verse, this one attributed to the author of the Samgraha,
a work of uncertain identity, but apparently a versified doxography of
some sort. As Devana explains it, the author of the Samgraha recognizes
that closeness to a person determines the sequence of heirs to his property
and, thus, clarifies that when Manu speaks of a “sonless man” (aputra), he
means a “man without sons of any type” (asesatmajahina), for even sons
of a secondary type or figurative sons, such as adoptive ones, are closer to
a man than his father and brothers are. Applying this principle of close-
ness further, Devana proceeds to argue that a man’s wife is also closer to
him than his father and so on in that she helps him to a greater degree
both in this world and the next, as the scriptures make clear. From this he
concludes that Manu’s statement about a sonless man’s father or brothers
inheriting his property applies only when he has no surviving wife. That
is, he holds that a sonless man’s wife is his primary heir due to her close-
ness, as determined by the amount of worldly and otherworldly help that
she renders.

Another notable innovation of the Smyrticandrika is that it
(Vyavaharakanda, p. 674) defines the term “wife” (patni) within the context
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of inheritance more strictly or at least more precisely than do all preceding
Dharmasastra works:

A “wife” (patni) is a woman who has been consecrated through a marriage
of one of the praiseworthy types, such as the Brahma marriage, which result
in a woman’s right to participate in sacrifices, for Panini (4.1.33) prescribes
the use of the word “wife” specifically for a woman involved in the perfor-
mance of sacrifices. No other woman is a wife, as it is inappropriate that a
woman excluded from the term “wife” should be referred to as a wife. And,
thus, there is a Smrti that states:

A woman who is bought through a sale is not called a “wife” She cannot

participate in rites to the gods or to the ancestors. Sages know her as a slave.
Here it is said that the sages “know her as a slave” in order to show that if a
woman does not qualify as a wife, she can render her husband only worldly
assistance. And, thus, use of the word “wife”>® communicates that fitness to
participate in rites to the ancestors, etc. is required for inheriting a husband’s
estate.

patni  yajiiadhikarapadakaprasastabrahmadivivahasamskrta patyur no
yajiiasamyoga iti (4.1.33) paninismaranat | netard patnipadena vyavartitayds
tasyah patnitvayogat | tatha ca smrtyantaram—

krayakrita tu ya nari na sa patny abhidhiyate |

na sa daive na sa pitrye dasim tam kavayo viduh ||
patnitvabhave kevaladrstopakaratvam striya iti darsayitum dasim vidur
ity uktam | evam ca pitryadikarmany arhatapi patibhagaharitve prayojiketi
patnigrahanena jAapitam |

Whereas Vijiane$vara (on YDh 2.139-40) explains merely that a
patni (“wife”) is a woman who has been consecrated through marriage
(vivahasamskrta), Devana adds to this that in order to qualify as a patni, a
womans marriage must have been specifically a marriage of one of the pres-
tigious types that grant her the right to participate in sacrificial rituals.”® And

%8 This refers to the use of the word “wife” in BSm 26.94: “When a man dies without sons, his wife
inherits his estate.” (asutasya pramitasya patni tadbhagaharini |)

% These types of marriage are as follows: the Brahma marriage, where a father simply summons
a learned and virtuous man and offers him his daughter; the Daiva marriage, where a father gives
his daughter to the officiating priest after a sacrifice; the Arsa marriage, where a father receives a
bull and cow from the groom and then gives him his daughter; and the Prajapatya marriage, where
a father gives his daughter to a man and exhorts them both to jointly follow the law. For these and
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he justifies this restriction on the basis of a statement of the Sanskrit gram-
marian Panini (4.1.33), which prescribes the form patni (“wife”) as the femi-
nine equivalent of pati (“husband, lord”) with the unusual » infix, only when
there is a connection with sacrifice (yajfiasamyoge). In this way, Devana
makes a woman’s ability to perform ancestral rites and, thus, offer other-
worldly help to her deceased husband a requirement for her inheriting his
estate. Hence, he apparently considers a widow’s right to inherit somewhat
more limited than certain other authors, such as Vijiianesvara, do.

A similar, but even more significant restriction on widows’ rights of inher-
itance within the Smyrticandrika concerns immovable property. The passage
where Devana articulates and defends this restriction (Vyavaharakanda,
pp. 676-77) reads:

And one must recognize that a wife becomes owner of her deceased
husband’s property only when he had received his paternal inheritance
prior to his death, as Brhaspati states:
If her husband had received his paternal inheritance, then upon his
death his spouse inherits whatever wealth of various sorts, including that
offered as collateral, that is held to belong to him, excepting immovable
property.
The meaning of this is that whatever wealth of various sorts, be it movable
or immovable, is held to belong to a woman’s husband, she inherits it all
in cases where he had received his paternal inheritance. One understands
from the fact that the verse speaks of a husband who “had received his pa-
ternal inheritance” that, in cases where a man has not received his paternal
inheritance, only his father, brothers, or the like who lived jointly with him
should inherit his property, if he died without sons. The word “spouse”
means wife. The stipulation “excepting immovable property” applies to
wives without daughters. If it applied to wives in general instead, it would
conflict with the previously cited statement that a man’s wife “should take
his movable property, immovable property, gold, base metal, grain, spices,
and clothing”®® And, in order to avoid conflict with this, one should not
respond that Brhaspatis stipulation, excluding immovable property,
must apply either to the estate of a man who had not received his paternal

the four nonprestigious forms of marriage, see MDh 3.20-34. For an insightful analysis of them, see
Trautmann (1981, 288-93).

0 Smrticandrika, Vyavaharakanda, p. 675.
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inheritance prior to death or to a wife who acts improperly, for in order to
rule out such a position, Brhaspati himself states:
Even if she adheres to proper conduct and her husband had received
his share of inheritance, a woman is unworthy to receive immovable
wealth.
Worthiness to receive immovable wealth, which is a means of livelihood
for one’s children, requires that one has children. Therefore, a woman
without them, even if she adheres to proper conduct and even in cases
where her husband had received his paternal inheritance, is unworthy to
receive immovable wealth. This is the meaning of this verse.

etac ca patnisvamitvam vibhakte patyau drastavyam yad aha brhaspatih—
yad vibhakte dhanam kimcid adhyadi vividham smrtam |
taj jaya sthavaram muktva labheta mrtabhartrka ||
yat kimcid adhyadi vividham dhanam sthavarajangamatmakam bhartr-
svamikatmakam smytam tat sarvam vibhaktavisaye labhetety arthah |
vibhaktagrahanad avibhaktavisaye tu sahavasina eva pitrbhratradayo
mrtaputradhanam labherann iti gamyate | jaya patni | sthavaram muktvety etad
duhitrrahitapatnivisayam | patnimatravisayatve tu jangamam sthavaram hema
kupyam dhanyarasambaram adayeti pirvoktavacanavirodhah syat | na ca tad-
nam astv iti vacyam | yata evamprakaram vyavastham nirakartum aha sa eva—
vrttasthapi krte ‘py amse na stri sthavaram arhatiti |
samtanavrttibhutasthavaralabdhyarhata tu samtanasalitayatteti tacchiinya
strivrttasthapi vibhaktavisaye ‘pi sthavaram narhatity arthah |

Devana begins this passage by stating his position that a widow only inherits
her husband’s estate if he had received his paternal inheritance prior to his
death and by citing a verse of Brhaspati in a support of this view. As one can
see, however, this verse also excludes immovable property from the wealth
that a widow can inherit; and this constitutes an extremely significant exclu-
sion, as land was almost certainly the single most important form of wealth in
premodern South Asian society. Instead of accepting Brhaspati’s exclusion of
immovable property at face value, however, Devana limits its application to
only daughterless widows. And he justifies this interpretive move by pointing
out that if the exclusion of immovable property applied to all widows, it would
directly conflict with another Smrti that allows widows to inherit specifically
immovable property. Devana then proceeds to rule out some alternative ways
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of harmonizing the relevant scriptures before explaining why daughterless
widows should be excluded from inheriting immovable property: such prop-
erty functions primarily as a means of providing a livelihood for one’s progeny.
Hence, by denying daughterless women the right to inherit immovable prop-
erty, Devana severely limits the wealth that a widow can receive.

In addition to placing restrictions on the kinds of wealth that widows can
inherit, the Smrticandrika (Vyavaharakanda, p. 677) also limits the ways in
which widows can use the wealth that they inherit from their husbands:

That same author (i.e., Brhaspati) also says the following:

After her husband’s death, a woman who preserves his family should in-

herit his estate, but without any power to give it away, offer it as collateral,

or sell it so long as she lives.
A “woman who preserves his family” is one who preserves her husband’s
lineage, in other words, a woman who adheres to proper conduct. Because
scripture enjoins a widow to give for otherworldly purposes by providing a
livelihood for the old, indigent, and the like,! one should understand that
the purpose of this statement of Brhaspati is to teach that a woman lacks
independence to give away her husband’s estate, etc. in any other way than
that, i.e., for worldly purposes. And, thus, a woman certainly has indepen-
dence to give away her husband’s estate for the purpose of religious merit.
Therefore, with the thought that a widow should constantly practice giving
for the purpose of religious merit, Brhaspati himself says:

Even a sonless woman goes to heaven, if she delights in performing vows

and fasts, remains strictly celibate, and constantly rejoices in giving gifts

for religious merit.
For if a woman were dependent upon others, it makes no sense that she
could constantly practice giving. And, thus, one should understand that a
widow’s independence to offer her husband’s estate as collateral and to sell
it is also not prohibited, provided that these things are done in order to ac-
quire property that will achieve otherworldly ends.

yad aparam uktam tenaiva—
myte bhartari bhartramsam labheta kulapalika |
yavajjivam hinasvamyam danadhamanavikraya iti ||

61 See Smyticandrika, Vyavaharakanda, p. 675: “One should honor the old, the indigent, and guests
with ancestral offerings and gifts”” (pijayet kavyapurtabhyam vrddhanathatithims tatha |)
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kulapalika vamsapalika vrttastheti yavat | tad vrddhanathadyupajivandyadrsta-
rthadanavidhanat taditaradystarthadanadav asvatantryapratipadanartham iti
mantavyam | evam ca dharmarthadane svatantryam asty eva | ata eva
dharmarthadanam anisam avartaniyam ity aha sa eva—

vratopavasaniratd brahmacarye vyavasthita |

dharmadanarata nityam aputrapi divam vrajet ||
na hi paratantrye nityadanakriya yujyate | evam cadrstasadhakadravya-
sampadanarthayor adhivikrayayor api svatantryam apratisiddham iti
mantavyam |

Here Devana cites another verse of Brhaspati, this time one that denies
widows the right to give away, sell, or offer as collateral any wealth that they
have received from their husbands. And, as one can see, Devana generally
accepts Brhaspati’s limitations on a widow’s ability to alienate inherited
property. However, he does make the exception that a widow can freely al-
ienate such property for purposes of dharma, that is, in order to finance the
performance of pious acts and, thereby, acquire religious merit, perhaps with
the understanding that this merit will also provide otherworldly benefits for
her husband.

Beyond this, another major innovation of the Smyrticandrika is that it
spells out with markedly greater clarity than all preceding Dharmasastra
works what exactly comprises maintenance for the widow of a sonless man
and precisely which wives of a man are entitled to it. Just as Vijiiane$vara
considers a man’s heirs obligated to provide maintenance for his “kept
women” (avaruddhastri), so Devana considers a man’s heirs obligated
to provide maintenance for his wives of lesser status, that is, his wives
who are not entitled to participate in sacrifices, bear the designation
patni, and receive inheritance. Moreover, like Vijiiane$vara and other
early commentators, he considers all of a man’s wives entitled to mainte-
nance, if he had not received his paternal inheritance prior to his death.
Devana lays out the particulars of this situation in the following passage
(Vyavaharakanda, p. 678):

Katyayana explains the details of this (i.e., widows’ maintenance) as follows:
When her husband dies without receiving his paternal inheritance,
his wife receives food and clothing. Instead, she might receive a share of
money until her death.
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The phrase “share of money” means however much money is sufficient
for her to live untroubled and perform obligatory rites—whether routine
or occasioned by certain events—and optional rites, such as vows, which
women have a right to perform and which require the spending of money.
The word “instead” in this verse means “or” Thus, the meaning is: “Or alter-
natively she might receive a share of money.” Moreover, she might instead
receive a portion of a field that will yield the equivalent amount of money, for
the word “money” here functions as a synecdoche for any means of attaining
a livelihood and the like. The first option in the above verse (i.e., receiving
just food and clothing) applies to wives who do not qualify as patnis, for it
is said that they receive only a very small amount of wealth sufficient for
their mere livelihood. And Narada explains what constitutes the very small
amount of wealth sufficient for a woman’s mere livelihood as follows:

Each year a virtuous woman whose husband has died should receive

twenty-four adhakas and forty panas.
An adhaka is a unit of grain equal to 192 handfuls.

atra visesam aha katyayanah—

svaryate svamini stri tu grasacchadanabhagini |

avibhakte dhanamsam tu prapnoty a maranantikam ||
dhanamsam  yavata  dhanenaklistajivanam  dhanasadhyam  ca
nityanaimittikam  karma  stryadhikarakam  kamyavratadikam  ca
sidhyati tavantam ity arthah | tusabdo vasabdarthe dhanamsam va
prapnotity arthah | etavaddhanasampadakam ksetramsam va prapnoti
dhanagrahanasya vartanadyupayopalaksanarthatvat | atradyapaksah patni-
vyatiriktabharyavisayo jivanamatrasadhanasvalparthabhagitvabhidhanat |
jivanamatrasadhanasya svalpam iyattam aha naradah—

adhakams tu caturvimsat catvarimsat panams tatha |

pratisamvatsaram sadhvi labheta mytabhartrka ||
adhako ‘stonadvisataprasrtiparimito dhanyacayah |

Here Devana explains that, if a man had not received his paternal inherit-
ance, his patni—that is, his wife of the prestigious type entitled to partici-
pate in sacrificial rites—should receive a share of money or land sufficient
for her both to live comfortably and to carry out assorted pious activities.
Thus, Devana’s position somewhat resembles Yajiavalkya’s position (2.119,
127) that, even in cases where a man had sons, his wives are entitled to equal
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shares of his estate. As one can see, however, Devana holds that wives who
do not qualify as patnis should receive as their yearly maintenance only forty
panas, or common copper coins, and just under 185 pounds of grain.®? This
would almost certainly have been tantamount to a life of considerable mate-
rial deprivation and have amounted to far less than the wealth given as main-
tenance to a patni.

When it comes to cases where a man died after receiving his paternal in-
heritance, however, Devana somewhat reduces the plight of his less prestig-
ious wives, for he (Vyavaharakanda, p. 679) adds that, in such cases, a man’s
heir might at his own discretion give the man’s lesser wives not merely food
and clothing, but instead a share of wealth similar to that given to patnis:

Continuing his discussion of a widow whose husband had received his pa-
ternal inheritance, Brhaspati states:

One should certainly give to her either food or a portion of a field as one

feels inclined.
The word “food” here functions as a synecdoche for food and clothing.
And, thus, the verse means this: “In cases where a man had received his
paternal inheritance, one should give according to one’s own desire either
food and clothing of the aforementioned amounts or a portion of a field
that will yield the aforementioned share of money for a livelihood to his
widow, if she is not a patni and, thus, not entitled to her husband’s estate”
The word “certainly” in the verse serves to indicate that giving one or the
other thing to a widow is mandatory. The first of the two options (i.e., giving
only food and clothing) applies to women who do not faithfully serve their
mothers-in-law, etc.

krte ‘py amsa ity anuvrttau brhaspatih—

pradadyat tv eva pindam va ksetramsam va yadrcchayeti |
pindagrahanam asandcchadanopalaksanartham | evam cayam arthah—
asandcchadanam purvoktaparimanakam piurvoktadhanamsasampada-
kaksetramsam va svarucya bhartram$arhapatnivyatiriktavidhavayai

©2 This calculation is based upon Monier-Williams’s ([1899] 2002, 134) estimation that an adhaka
is equal to 7 Ibs., 11 oz. If instead the term prasrti (“handful”) in Devana’s commentary is taken to
denote a precise unit of volume equal to 165 cc or 250 cc (Srinivasan 1979, 71), this results in the un-
tenable conclusion that a widow should receive for her maintenance either 760 liters or 1,267 liters of
grains per year, that is, more than two liters of grain per day!
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vibhaktavisaye jivanartham pradadyad iti | evakarah pradanasyavasyakatva-
jAapanarthah | Svasrvadyasusrisakastrivisayo ‘tradyah paksah |

Thus, Devana’s view of maintenance in cases where a man had received his
paternal inheritance prior to his death is this: a widow who does not qualify
as a patni and fails to serve the elders with whom she lives, such as her
mother-in-law, is entitled only to the barest necessities of grain and a few
copper coins to pay for clothes. However, if she faithfully serves her elders
and the inheritor of her husband’s estate sees fit, she may receive a larger
share of money or a portion of a field in order to make her life more comfort-
able. From this it should be clear that the Smyticandrika treats the important
issue of widows” maintenance in considerably greater detail than all earlier
Dharmasastra works.

Lastly, unlike earlier commentators within the Dharmasastra tradition,
Devana bothers to explain away a passage of the Vedic Taittiriya Samhita
(6.5.8.2), which flatly declares women ineligible to receive inheritance.
And, from a theoretical perspective at least, such an explanation is impor-
tant, since it is an accepted principle of Brahmanical hermeneutics that the
Veda is of greater authority than Smrti. Consequently, if the Veda prohibits
women from inheriting property, it is unclear how widows can inherit their
husbands’ estates on the basis of statements found only in Smrti texts. The
passage of the Smyticandrika (Vyavaharakanda, p. 681) where Devana
presents a solution to this problem reads:

It is said in the Veda (TS 6.5.8.2): “Therefore, women, being devoid of
strength, receive no inheritance” But this does not overrule the statements
of Vrddha Manu and others that permit widows to inherit, for one should
understand that this Vedic passage applies to women who are a man’s chil-
dren (i.e., daughters), as they are associated with sons devoid of strength. Or
instead, one might understand it to apply to all women. Nevertheless, this
Vedic passage is merely an exhortatory statement that applies to women
other than wives and the like, who are straightforwardly said to be heirs. In
this way, all is well.

yat tu Srutav uktam tasmat striyo nirindriya adayadir iti (TS 6.5.8.2.) tad
api  na  vrddhamanvadivacanabadhakam  nirindriyaputrasahacaryad
apatyabhiitastrivisayatvavagateh | bhavatu va sarvastrivisayatvavagatih |
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tathapi dayadataya Srngagrahikoktapatnyadistrivyatiriktavisayarthavada-
Srutir iti sarvam sustham |

Here Devana proposes two different ways to account for the passage of the
Taittiriya Samhita (6.5.8.2) that declares women unfit to inherit. His first
proposal is that the passage applies not to wives, but to daughters; and as
support for this, he notes the association of daughters with weakling sons,
perhaps alluding to a popular male chauvinist belief. The second interpre-
tation of the passage proposed by Devana is that it is simply an arthavada or
“exhortatory expression” and, thus, devoid of injunctive force.®® Specifically,
Devana suggests that the passage could be an exhortatory statement in-
tended to apply to women other than wives and the like, which Smrti texts
unambiguously declare to be heirs.

Thus, as one can see, Devana agrees with Vijiiane$vara, Laksmidhara,
and Apararka that, in the absence of sons, a man’s widow should inherit his
entire estate, if he had received his paternal inheritance prior to his death
and not reunited with his coparceners. Unlike these authors, however,
Devana places three noteworthy limitations on widows’ rights of inherit-
ance. First, he holds that, in order to inherit her husband’s estate, a woman
must have been married specifically via a prestigious form of marriage rite,
which entitles her to participate in the hallowed sacrifices of Vedic religion.
Second, Devana holds that unless a man’s wife has daughters, she cannot
inherit his immovable property. And, finally, he prohibits a widow from
alienating property inherited from her husband except in the service of per-
forming pious acts.

Before moving on, however, it is worth noting that although, from the
twelfth century onward, most authors within the Dharmasastra tradi-
tion accept a widow’s right to inherit her husband’s estate, there are a few
exceptions to this salient trend. For instance, the prolific commentator
Haradatta, whom Kane (1962, 1:744-47) dates to the period 1100-1300,
is strongly opposed to widows inheriting any property. That Haradatta
holds such a view is evident from his commentary on the Gautama
Dharmasiitra, specifically on Gautama’s statement (28.21) that a sonless
man’s sapindas, other male agnates, and wife should inherit his property,
for there Haradatta states:

63 Foramore detailed discussion of the concept of arthavada, see the section “The Madanaparijata”
in Chapter 4.
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A man’s wife is here grouped together with all of his kinsmen, such as the
members of his patrilineal clan. When his sapinda relatives or the like in-
herit his property, his wife also inherits a single share of it together with
them. Thus, it is said:
When sons partition their father’s estate after his passing, their mother
also receives an equal share. (YDh 2.127)
It is for this reason that a wife is listed separately, but sapinda relatives, etc.
collectively. In the teacher’s preferred view, however, a wife does not receive
a share of inheritance. And Manu concurs:
Women are always devoid of strength and receive no inheritance—this
is the fixed rule.®*
In the event that a man has no sapindas or the like, Brhaspati states:
A righteous king should provide a livelihood for a man’s women—this
is held to be the law of inheritance.®® Each afternoon he should give to
them a prastha (= 600 grams) of rice for food as well as firewood; and
every three months he should give to them a single garment worth three
panas. The law enjoins only this much food for virtuous women.
Thus, both Manu and Brhaspati prescribe the complete absence of inher-
itance for wives. Yajiavalkya (2.139-40), however, proclaims that a man’s
wife should inherit his property in his statement that starts, “Wife, daugh-
ters. . But regarding this, Vyasa states:
One should give a man’s wife a share of his property equal to two
thousand panas. If one desires, she may also receive what her husband
has given to her.
The teacher, by contrast, prescribes that a man’s wife should receive a share
of his estate equal to the shares of his sapindas or the like. On this issue, the
best option is for a sonless man’s sapindas or the like to receive his entire
property and maintain his wives so long as they live. But if this is impos-
sible, they should set aside as the wives’ share money, fields, etc. sufficient
for their food and clothing and take the rest.

stri tu sarvaih sagotradibhih samucciyate | yada sapindadayo grhnanti tada
taih saha patny apy ekam amsam haret | tatha—
pitur ardhvam vibhajatam matapy amsam samam hared iti | (YDh 2.127)

64 This verse is not found in Manu, although it is similar to MDh 9.18.
95 See note 37.
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ata eva stri prthan nirdista | sapindadayah samanena | patnidayas tv
acaryasya pakse na bhavati | manur api—

nirindriya adayadah striyo nityam iti sthitir iti |
atra sapindadyabhave brhaspatih—

anyatra brahmanat kim tu raja dharmaparayanah |

tatstrinam jivanam dadyad esa dayavidhih smrtah ||

annartham tandulaprastham aparahne tu sendhanam |

vasanam tripanakritam deyam ekam trimasatah |

etavad eva sadhvinam coditam vidhinasanam iti ||
tad evam manubrhaspatibhyam patnidayasyatyantabhava uktah |
yajravalkyena tu patnidayah sa uktah patni duhitaras cety (YDh 2.139)
adi | atra vyasah—

dvisahasrapano dayah patnyai deyo dhanasya tu |

yac ca bhartra dhanam dattam sa yathakamam apnuyad iti ||
acaryena tu sapindadisamamsagrahanam uktam | tatra sarvam eva
dhanam sapindadya grhitva striyo yavajjivam rakseyur iti mukhyah
kalpah | tadasambhave ‘anavasanayoh paryaptam dhanaksetradikam
amsatvena vyapohya Sesam griniyuh |

Here Haradatta interprets Gautama’s statement to mean that a childless man’s
wife receives a single share of his estate equal to those shares received by his
various sapinda relatives or, failing them, more distant male agnates. Thus,
he seemingly interprets Gautama’s text in a natural and plausible way. As one
can see, however, Haradatta then goes on to claim that in the view actually
preferred by Gautama, whom he here and elsewhere refers to simply as the
“teacher” (dcarya), a wife should inherit nothing. And in support of this po-
sition, he cites a verse of Manu that flatly prohibits women from inheriting
and one of Brhaspati that details the precise amount of maintenance to which
widows are entitled. Nevertheless, it is unclear on what basis Haradatta
considers Gautama to hold the same views on a widow’s right to inherit as
Manu and Brhaspati. Perhaps he imagines that Gautama expresses his pre-
ferred view in the following siitra (28.22), where he says that a childless man’s
widow might alternatively engage in niyoga. But Haradatta gives no obvious
indication of this in his commentary, and it is also unlikely that he personally
approves of niyoga, given his late date.

In any case, Haradatta proceeds to note that Yajiavalkya (2.139-40)
makes a sonless man’s widow his primary heir, but then limits the amount of
inheritance that she can receive to two thousand panas, or standard copper
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coins, on the basis of a statement ascribed to Vyasa. Thereafter, at the end of
the above passage he presents his own position on this issue, which is that a
sonless man’s male agnates should inherit his entire estate and look after his
wives. However, if his agnates are unable to do this, they should set aside for
his wives enough property to pay for their food and clothing. And it is im-
portant to note that here Haradatta reads Gautama in a rather forced way
that drastically reduces the inheritance rights granted to widows. Hence, it is
clear that, unlike the vast majority of Dharmasastra writers belonging to the
twelfth century and later, he strongly opposes a widow’s right to inherit.

Jimatavahana

Before concluding our examination of a widow’s right to inherit in classical
Hindu law, there is one final important text that needs to be discussed: the
Dayabhaga of Jimutavahana, a legal digest devoted exclusively to the topic of
inheritance. Given the work’s topical focus, it is unsurprising that it contains
a lengthy discussion of a widow’s rights of inheritance. Jimatavahana’s date
has been the subject of significant scholarly debate. After a careful and
thorough examination of the relevant evidence and scholarly arguments,
Ludo Rocher (2002, 9-24) concludes that he is likely an approximate con-
temporary of Vijianesvara (c. 1075-1125 CE). This seems to be a prudent
position to adopt. Judging solely from the perspective of a widow’s right to
inherit, however, the Dayabhdaga appears to be decidedly younger than the
Mitaksara, for it argues directly and at considerable length against a posi-
tion not attested earlier than Vijnane$vara’s work, namely, that those Smrtis
that make a sonless man’s wife his primary heir apply only to cases where a
man had received his inheritance prior to his death and not reunited with his
coparceners. Beyond this, the Dayabhdga also makes no argument against
a number of positions rejected by the Mitaksara, such as that ascribed to
Dhares$vara; and this arguably suggests that these positions had fallen thor-
oughly out of favor in Jimtitavahana’s day, unlike Vijianesvara’s.
Jimatavahana begins his discussion of a widow’s right to inherit by noting
that authoritative scriptures are in apparent disagreement on the topic and,
as a result, commentators are in disagreement as well (11.1.1). Thereafter, he
cites a number of Smrtis that make a sonless man’s wife the primary heir to
his wealth (11.1.2-5) and refutes the argument that such Smrtis apply only
to wealth sufficient for a woman’s maintenance (11.1.6-14). This argument,
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which we have already encountered several times, Jimatavahana refutes on
essentially two grounds. First, it entails the hermeneutic fallacy of construing
the word “wealth” in certain key Smrti passages (YDh 2.139-40, ViDh 17.4-
13) in two different ways, namely, as denoting wealth merely sufficient for
maintenance in the case of wives and daughters, but as denoting wealth in
general in the case of all other heirs.®® Second, there is a passage ascribed to
Vrddha Manu, which explicitly states that a man’s wife should inherit his en-
tire share of inheritance.®’

After citing a selection of Smrtis that make a sonless man’s wife his primary
heir and refuting the argument that these apply only to a limited amount of
wealth, Jimttavahana (11.1.15-18) then cites two seemingly contradictory
Smrti texts that make a sonless man’s brothers his primary heirs. The first
of these is the following passage, which Jimiatavahana attributes to the sages
Sankha, Likhita, Paithinasi, and Yama®®:

The property of a sonless man who has gone to heaven belongs to his
brothers. In their absence, his parents should take it or else his senior wife
should.

svaryatasya hy aputrasya bhratrgami dravyam | tadabhave pitarau
hareyatam jyestha va patni |

The second passage supporting a brother’s right to inherit, which is ascribed
to Devala, reads:

The uterine brothers of a sonless man should inherit his estate; or else
his daughters of equal status should; or else his father, if he stills lives, his

6 Dayabhaga 11.1.6: “And one should not argue that those statements that make a sonless man’s
wife his heir grant her the right only to enough wealth as is necessary for her maintenance, for
it is illogical to construe the word ‘wealth, which occurs only once in these statements, to have
two different senses, that is, as denoting less than all of a man’s wealth in the case of his wife,
but as denoting all of his wealth in the case of his brothers and the rest” (na ca vartanopayukta-
dhanamatradhikarartham patnivacanam vacyam | sakrcchrutadhanapadasya patnyapeksam
akrtsnaparatvam krtsnaparatvam ca bhratradyapeksam iti tatparyabhe[da]syanyayyatvat |) Note
that this is essentially the same as Vijianes$vara’s refutation of this argument on the grounds that
it entails vidhivaisamya.

7 See Dayabhaga 11.1.7. For a citation of the full passage of Vrddha Manu, see the section
“Vijiiane$vara” in this chapter. Beyond this, Jimatavahana (11.1.8-14) argues that the word
“share” (amsa) in Vrddha Manu must refer to the husband’s share of inheritance (i.e., his estate),
not the wife’s.

%8 The Mitaksard cites this same passage, but ascribes it only to Safikha.
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brothers of the same caste, his mother, and his wife, in order. In the absence
of such relatives, those who live with him should inherit his estate.

tato dayam aputrasya vibhajeran sahodarah |
tulya duhitaro vapi dhriyamanah pitapi va ||
savarna bhrataro mata bharya ceti yathakramam |
tesam abhave grhniyuh kulyanam sahavasinah ||

Thus, by juxtaposing those Smrtis that make a sonless man’s wife his pri-
mary heir with those that make his brothers his primary heirs, Jimatavahana
illustrates the serious exegetical challenge faced by Hindu jurists, trying to
determine the proper rules of inheritance for a sonless man’s estate.

In typical Brahmanical fashion, JimaGtavahana then presents and refutes a
wrong way to harmonize the scriptures regarding a widow’s right to inherit
before presenting his own preferred way of harmonizing them. And the pri-
mary wrong way to harmonize the scriptures that he presents is as follows:

Some people harmonize the scriptures by arguing that a brother’s right to
inherit first applies to cases where the deceased either had not received his
inheritance or had reunited with his coparceners, whereas a wife’s right to
inherit first applies to cases where the deceased had received his inherit-
ance and had not reunited with his coparceners.

atra kecid avibhaktasamsrstagocaro bhratradhikarah prathamam
vibhaktasamsrstagocaras ca patnyadhikara iti samadadhati | (Dayabhaga
11.1.19)

As one can see, this way of harmonizing the scriptures is precisely the po-
sition first articulated among extant commentators by Vijianesvara—a po-
sition to which a large number of later commentators, such as Apararka,
Laksmidhara, and Devana Bhatta, subscribe. Crucially, however,
Jimitavahana never mentions Vijiianesvara or his work by name; nor does
he mention the name of any demonstrably later author. Therefore, it is pos-
sible that this section of the Dayabhdaga does not reflect a familiarity with
Vijianesvara per se, but rather with a juridical position that predates him,
although it is not mentioned in any earlier surviving work. If this is not the
case, Jimutavahana must be younger than Vijianesvara. In any event, he is
clearly familiar with the position that the wife of a sonless man should inherit
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his entire estate, but only if he died after receiving his inheritance and had
not reunited with his coparceners.

Furthermore, Jimutavahana manifestly disagrees with this way of
harmonizing the scriptures and, in fact, argues against it at great length. His
refutation begins:

This position conflicts with Brhasapti, when he states:
If brothers who have received their inheritances resume living jointly out
of mutual affection, then no one among them has the status of eldest if
they partition their property again. If one of them dies or in any way
becomes a renunciant, his share is not lost, but rather assigned to a
uterine brother. And if he has a sister, she should receive a portion of
that. This is the law for a man without children, wife, or father. However,
ifamong reunited brothers one in particular acquires wealth through his
knowledge, bravery, or the like, then he should be granted a double share
and the rest should get equal shares.
Because both the beginning and end of this passage speak of brothers who
have reunited, one must admit that the statement, “his share is not lost, but
rather assigned to a uterine brother,” which occurs in the middle, pertains
to reunited coparceners. But the author also makes clear that a reunited
uterine brother has a right to a man’s property only in the absence of a son,
daughter, wife, and father, as he states in the passage: “This is the law for
a man without children, wife, or father” So how can such a brother bar a
man’s wife from inheriting his estate? Moreover, consider the statement
that a man’s share “is not lost” It only makes sense to say that a man’s share
“is not lost,” when there is reason to worry that it will be lost, because it
is not separately recognized, as it mixed together with his other brothers’
property, this being the case when a man either had not received his inher-
itance prior to his death or had reunited with his coparceners. By contrast,
what reason is there to worry that the property of a man who received his
inheritance and not reunited with his coparceners will be lost, given that it
is easily recognized due to its having undergone partition? Therefore, the
above statement must pertain to reunited coparceners.

tad brhaspativiruddham yad aha—
vibhakta bhrataro ye ca samprityaikatra samsthitah |
punar vibhagakarane tesam jyaisthyam na vidyate ||
yada kascit pramiyeta pravrajed va kathamcana |
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na lupyate tasya bhagah sodarasya vidhiyate ||

ya tasya bhagini sa tu tato ‘msam labdhum arhati |

anapatyasya dharmo ‘yam abharyapitrkasya ca ||

samsystanam tu yah kascid vidyasauryading dhanam |

prapnoti tasya datavyo dvamsah Sesah samamsinah ||
atr[a] prakramopasamharayoh samsystatvakirtanat tatsamdamsapathitam
na lupyate tasya bhagah sodarasya vidhiyata iti vacanam samsrstavisayam
vacyam | tatra anapatyasya dharmo ‘yam abharyapitrkasya ceti
putraduhitrpatnipitrnam abhave samsrstasya sodarabhratur adhikaram
bodhayatiti katham tasya patnibadhakatvam | kim ca na lupyata
iti | avibhaktatve samsrstatve ca bhratrantariyadravyamisribhitasya
prthagapratitau lopasankdyam na lupyata iti vacanam upapadyate |
vibhaktasyasamsystasya tu dhane vibhaktatvapratitau ka lopasanka | tasmat
samsrstavisayatvam evamisam vacananam | (Dayabhdga 11.1.20-23)

As Jimutavahana explains, the statement of Brhaspati quoted above concerns
inheritance in the case of brothers who have resumed living jointly after re-
ceiving their paternal inheritances, that is, reunited coparceners. And it
makes uterine brothers heirs only in the absence of sons, daughters, wives,
and parents, thereby implying that the estate of a reunited coparcener should
devolve to these relatives before his brothers. Hence, Jimatavahana argues,
it is impossible to hold—as Vijiane$vara and others do—that when a man
dies after reuniting with his coparceners, his wealth should go to his brothers
rather than his wife.

Having thus explained how Brhaspati rules out the possibility that a man’s
brothers should inherit before his wife in cases where he had resumed living
jointly with them, Jimiitavahana turns to the statements of Sankha and others
that seemingly makes a sonless man’s brothers his primary heirs:

Moreover, the position that the statements of Sankha and others,
which indicate that a man’s brother has a right to his property before
his wife, etc., apply specifically to reunited brothers must be justified
on the basis of either scripture or reason. Now, this cannot be done
on the basis of scripture, because there is no scripture that specifically
says this. Furthermore, statements such as Yajnavalkya’s (2.142) that a
reunited brother inherits the property of a reunited brother are intended
to convey the particular details in the event that a man’s brothers have
a right to his property. Therefore, it is improper to construe them as



172 WIDOWS UNDER HINDU LAW

intended to convey the general right of a man’s brothers to his property.
Furthermore, the statement of Brhaspati quoted above, which pertains
to reunited coparceners, indicates that a man’s uterine brother has a right
to his property only in the absence of a son, daughter, wife, and father.
Hence, given that the statements of Sanikha, etc. would conflict with this,
itis reasonable to conclude that they apply only to brothers who have not
reunited, not to reunited brothers.

kim ca patnyadeh parvam bhratradhikarajiapakasankhadivacananam
samsrstabhratrvisayatvam vacanad va nyayad va | tatra na tavad vacanad
viSesavacandabhavat | samsrstinas tu samsystity (YDh 2.142) adivacananam
tu bhratradhikaravasare visesajiiapanaparatvena bhratradhikaramatrapara-
tvanupapatteh | anantaropanyastabrhaspativacananam ca samsystavisayatve
putraduhitrpatnipityparyantabhave sodarabhratradhikarajiiapakatvat tadvi-
ruddhatvad asamsrstavisayatvam eva tavad yuktam na tu samsrsta-
visayatvam | (Dayabhaga 11.1.23-24)

Here Jimutavahana first notes that if one wishes to construe scriptural
statements, such as that of Sankha, as applying specifically to reunited
coparceners, then one must do so on the basis of either scripture itself
or logical reasoning. And regarding scripture, he observes that none of
the scriptural passages that make a sonless man’s brothers his primary
heirs give any explicit indication that they apply specifically to reunited
coparceners. Of course, there is a verse of Yajiiavalkya (2.142), which ex-
plicitly states that one reunited brother should inherit the property of
another reunited brother. Jimttavahana, however, explains this away by
arguing that it is intended to specify merely that if a man has reunited
with some of his brothers, then those brothers are entitled to inherit his
property before his other brothers, not that they are entitled to inherit his
property before all other relatives. Furthermore, he adds that the passage
of Brhaspati discussed earlier (11.1.20-22) applies specifically to reunited
coparceners and explicitly makes a man’s brother his heir only if he has no
surviving son, daughter, wife, or father. Therefore, it would directly conflict
with this authoritative scripture to construe those statements that make
a sonless man’s brothers his primary heirs as applying to cases involving
reunited coparceners.

After showing that scripture cannot justify restricting a widow’s right to
inherit to cases where her husband had not reunited with his coparceners,
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Jimatavahana then presents one reason-based argument that might conceiv-
ably justify such a restriction:

Suppose instead that the position in question is justified on the basis
of reason as follows: In the case of reunited brothers, whatever property
belongs to one of them belongs to the other as well. Thus, even if one brother
dies and his ownership in a property ceases, his living brother’s ownership
in that property continues. Consequently, that property belongs only to
him and not to his deceased brother’s widow, for her ownership in the prop-
erty also ceases due to her husband’s death, just as a man’s wife does not
acquire his property, if he has sons, etc. (i.e., sons’ sons or sons’ sons’ sons).

atha nyayad idam abhidhiyate | tatha hi samsrstatve yad ekasya bhratur
dhanam tad aparasyapi | tatraikasya maranena svatvandse ‘pi jivatas
tatra svamitvanapayat tasyaiva tad bhavati na tu patnya bhartrmaranena
patnisvatvasyapi nasat | yatha satsu putradisu na taddhanam patnya iti |
(Dayabhdaga 11.1.25)

As one can see, this argument starts with the premise that reunited brothers
own all of their property jointly and proceeds by pointing out that if one such
brother were to die, his surviving brothers’ ownership of his property would
continue. Therefore, they should logically be entitled to own or, more pre-
cisely, to continue to own their deceased brother’s property. As for their dead
brother’s widow, this argument holds that her ownership in husband’s prop-
erty ends with his death, just as it would if he had left surviving sons.

Unsurprisingly, Jimitavahana does not accept the preceding argument.
He refutes it as follows:

This is a dim-witted argument, for it is not the case that when brothers
have reunited, whatever belongs to one of them belongs to the other as
well. To the contrary, as I explained at the beginning of this treatise (1.8),
each brother owns a part of the property in question, but the precise part
is unknown. The entire property does not belong to both brothers, for
there is no grounds for imagining that they own the entire property. This
argument is also dim-witted, because there is no grounds for holding that
a woman’s ownership in her husband’s property, which originates in their
marriage, ceases when her husband dies. Instead, a woman’s ownership in
her husband’s property is understood to cease when her husband has a son
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on account of the scripture prescribing a son’s right to his father’s prop-
erty. One might counter that a wife’s ownership is understood to cease on
account of the scripture prescribing a reunited brother’s right to a man’s
property, but this does not work, for it still has not been established that
the scriptures in question apply to reunited brothers. Indeed, this argu-
ment entails the following circular reasoning: the scriptures prescribing a
brother’s right to inherit must apply to reunited brothers, since we know
that a wife’s ownership in her husband’s property ceases if he dies while
reunited with his brothers; and we know that a wife’s ownership in such
cases ceases, because the scriptures prescribing a brother’s right to inherit
apply to reunited brothers!

tan mandam | na hi samsrstatve ‘pi yad evaikasya tad aparasyapi | kim tv
avijidtaikadesavisayam | tad dvayor na tu samagram eva | samagrasva-
tvakalpanapramanabhavad ity uktam adav eva | parinayanotpannam
bhartrdhane patnyah svamitvam bhartrmaranan nasyatity atra ca
pramanabhavat | sati tu putre tadadhikarasastrad eva patnisvatvandaso
‘vagamyate | atrapi samsrstabhratradhikarasastrat tadvinaso ‘vagamyata
iti cen na samsrstabhratrgocaratvasyadyapy asiddheh | siddhe hi
bhratrsamsrstabhartrmaranena patnisvamitvanase bhratradhikarasastrasya
samsrstavisayatvam | sati ca tadvisayatve Sastrasya patnisvamitvanasa
ititaretarasrayatvam | (Dayabhdga 11.1.26-27)

As one can see, Jimitavahana begins the above passage by flatly denying that
reunited coparceners jointly own the entirety of their property. Instead, as
explained in the opening chapter of the Dayabhaga (1.8), he holds that each
reunited coparcener owns merely a portion of their total joint property, but
the precise identity of that portion remains unknown until the property is
repartitioned. As a result, Jimitavahana rejects the proposed reason-based
argument justifying a reunited brother’s status as the primary heir to his
reunited brother’s property. Moreover, he similarly rejects as baseless the no-
tion that a wife’s ownership in her husband’s estate, which originates with
marriage, ends with her husband’s death. He then ends by pointing out the
circularity in a certain way of interpreting the relevant texts that might be
used to justify the position that he has just refuted.

Following this, Jimatavahana focuses on the fact that, according to the
statement of Safikha and others, a sonless man’s parents are apparently sup-
posed to inherit his property in the absence of any brothers. In particular,
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he points out the serious interpretive difficulty that results from this fact, if
one construes Sarikha’s statement as applicable specifically to cases involving
reunited coparceners:

Moreover, if the statements of Sankha, Likhita, and the rest pertain to cases
where the deceased either had not received his inheritance or had reunited
with his coparceners, then one must construe them to mean that the wealth
of a man who had not received his inheritance or had reunited with his
coparceners goes to his brothers of the same sort, but when he has no such
brother, his parents should take it. This then leads one to wonder whether
the parents who take the property are ones who have partitioned their estate
and not reunited with their heirs or ones who either have not partitioned
their estate or have reunited with their heirs. It cannot be the first option,
for parents that have partitioned their estates and not reunited with their
heirs are barred from inheriting a man’s property by his wife on account of
Yajfiavalkya’s statement (2.139) that starts, “Wife, daughters .. ” So how can
they have a right to his property before his wife? Nor is the second option
viable, for no one disputes that even when a man has brothers who either
have not received their inheritance or have reunited with their coparceners,
his father who has not partitioned his estate or has reunited with his heirs
inherits his wealth.

Furthermore, when a man has received his inheritance and not reunited
with his father or his brother, his father has a right to his wealth before his
brothers do for the following reasons: (a) the Veda speaks of the oneness
of father and son in that a father furnishes his son with a body, “One’s self
is, indeed, born as one’s son,’®? and, therefore, a father is master over his
son’s wealth and body; (b) when a son dies, he enjoys through the rite of
joining the ancestors the pair of ancestral offerings that his father offers to
his grandfather and great grandfather; and (c) so long as his father lives,
his sons (i.e., the deceased’s brothers) do not give him monthly ancestral
offerings. And just as a man’s father has a right to his property before his
brothers in this scenario, it is fitting that he should have this right in the
opposite scenario as well (i.e., when he had not received his inheritance or
had reunited with his father or brother). Alternatively, since there is no dif-
ference between a father and a brother when an estate has not undergone

% This appears to be a paraphrase of a statement such as AiB 33.1: “(The father) himself is born
from himself” (atma hi jajiia atmanah)
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partition or the coparceners have reunited, it is fitting that their right to a
man’s property should be virtually identical. It is not fitting that his father
should receive it only in the absence of a brother.

In addition, if the text means that parents who either have not partitioned
their estate or have reunited with their heirs should inherit a sonless
man’s property, it makes no sense to speak of parents as opposed to just
a father, for there can be no question of an estate being partitioned or not
partitioned with one’s mother. Hence, there can also be no reuniting with
her, as Brhaspati explains:

If after receiving his inheritance a man dwells in one place again with his

father, brother, or paternal uncle out of affection, he is said to be reunited

with them.

By this statement he shows the following about those people, such as fa-
thers, brothers, and paternal uncles, who are by birth undivided heirs to
the property acquired by their fathers, grandfathers, etc.: they become
reunited, if after receiving their inheritances they nullify their previous par-
tition and out of mutual affection dwell in a single home as members of a
single joint household, declaring, “What is yours is mine and what is mine
is yours” It is not the case, however, that merchants who do not fit this de-
scription, but have merely engaged in a joint venture by combining their
wealth are considered reunited. Nor is it the case that divided heirs become
reunited by simply combining their properties without making the afore-
mentioned declaration out of mutual affection. Therefore, since it is impos-
sible for one to be reunited with one’s mother or an undivided heir together
with her, how can one resolve the conflict over who has the right to a sonless
man’s property when he has brothers as it pertains to his mother?

kim ca sankhalikhitadivacananam avibhaktasamsrstagocaratve ‘vibhaktasya
samsrstasya ca dhanam tadvidhabhratrgami | tasya tu tathavidhasyabhave
pitarau haretam ity anvayo vacyah | tada ca vikalpaniyam | kim
vibhaktasamsystau  pitarau  grhniyatam utavibhaktasamsrstau | na
tatra prathamah kalpah | patni duhitaras cety (YDh 2.139) adina
vibhaktasamsrstayoh pitroh patnibadhyatvat katham patnitah purvam
tayor adhikarah | napi dvitiyah | avibhaktasamsrstabhratrsadbhave ‘py avi-
bhaktasamsrstapitrgrahyatvasya sarvesam avivadat |

kim ca yatha pitra bhratra ca vibhaktasamsrstadhane Sariradatrtaya
atma vai jayate putra ity ekatvasruter dhanasarirayos ca prabhutvat tatpitr-
deyapitamahaprapitamahapindadvaye ca sapindanena mrtasya bhoktrtvaj
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jivati ca pitari putranam parvanapindadanabhavat bhratrbhyo puarvam
pitur adhikarah | tathetaratrapi yuktah | avibhagasamsargayor vavisesat
pitrbhratros tulyavad adhikaro yuktah | na tu bhratur abhave pitur iti
yuktam |

kim  cavibhaktasamsrstau  pitarau  grhniyatam iti  dvivacanam
anupapannam | matra saha vibhagavibhagayor abhavat | ata eva
samsargabhavo pi | yad aha brhaspatih—

vibhakto yah punah pitra bhratra caikatra samsthitah |

pitrvyenatha va pritya sa tu samsysta ucyate ||
anenaitad darsayati—yesam eva hi pitrbhratrpitrvyadinam pitrpitamaha-
rjitadravyenavibhaktatvam utpattitah sambhavati ta eva vibhaktah santah
parasparapritya yadi purvakrtavibhagadhvamsena yat tava dhanam tan
mama yan mama dhanam tat taveti ekagrha ekagrhirapataya samsthitah
samsrjyante|napunaranevamripandamdravyasamsargamatrenasambhiiya
vanijam api samsargitvam | napi vibhaktanam dravyasamsargamatrena
purvoktapritiparvakabhisamdhanam vina | atah samsargitvavibhaktatvayor
matra sahdasambhavat katham matrgato bhratrsadbhavadhikaravirodhah
samadheyah | (Dayabhdga 11.1.28-30)

Jimutavahana begins the above passage by asking a question of those who
imagine Sankha’s statement to apply to the estate of a man who either had
not received his inheritance prior to his death or had reunited with his
coparceners. Specifically, he asks: are the parents who are supposed to inherit
such a man’s estate in the absence of brothers understood to be (a) ones who
have given the deceased his inheritance and not reunited with him or (b) ones
who either have not given the deceased his inheritance or have reunited with
him? Jimutavahana then proceeds to demonstrate that both options are un-
tenable and, consequently, that Sankha’s statement and other similar ones
cannot apply strictly to cases where a man either had not received his inherit-
ance prior to his death or had reunited with his coparceners.

Regarding the first option, Jimatavahana argues that it is untenable, be-
cause Yajiavalkya’s statement about the heirs of a sonless man (2.139-40)
grants a man’s wife the right to inherit before his parents. Therefore, since
this statement is by all accounts applicable to cases where a man died after
receiving his inheritance and had not reunited with his coparceners, he holds
that it—not Sankha’s statement—must lay down the applicable rule in cases
where a man’s parents had partitioned their estate prior to his death and not
reunited with him.



178 WIDOWS UNDER HINDU LAW

Regarding the second option, Jimitavahana argues that it is also untenable
and this time on the basis of three separate arguments. The first argument
is that, at least according to Jimutavahana, it is obvious to all that a sonless
man’s father should inherit his property before his brothers, if the father’s
estate had not yet been partitioned or it had been and they had all reunited
into a single joint household.”® The second argument is that there are dis-
cernible reasons why a man’s father is his heir before his brothers in cases
where he had received his inheritance and not reunited with his coparceners;
and these same reasons hold equally well in cases where a man had not re-
ceived his inheritance or had reunited with his coparceners. As readers can
see, Jimatavahana cites three such reasons: (a) scriptures considers a father
to be master over his son and his property; (b) a father helps his son in the
hereafter if he dies before him by feeding him through ancestral Sraddha
offerings; and (c) his brothers do not help him in this way through Sraddha
rites so long as his father lives. Here it is worth noting that, in the second and
third reasons, Jimatavahana invokes what for him is the guiding principle
underlying the entire Dharmasastra system of inheritance: the sequence of
heirs to a person’s property corresponds to the amount of assistance that
various people will render to him in the hereafter.”! Jimatavahana’s third
and final argument against construing Sankha’s statement as involved with
considerations of partition and reuniting concerns the fact that it lists a
man’s parents, rather than only his father, as heirs. The problem with this, as
Jimitavahana points out, is that mothers play no part in partition and, thus,
can be neither financially separated from nor reunited with their sons.

In this way, Jimatavahana refutes the position of Vijiianes$vara and other
authors that a widow’s right to inherit is restricted only to cases where her
husband had received his inheritance prior to his death and not reunited with
his coparceners. One should note, however, that Jimatavahana’s refutation
focuses largely on showing that a widow is a sonless man’s primary heir even
when he had reunited with his coparceners.” It makes relatively little effort

70 Ifa father has not yet partitioned his estate, then his son will not yet be in possession of his inher-
itance. So it is possible to understand why, in such a situation, a son’s property would devolve to his
father: the bulk of his property (i.e., anything that he did not acquire on his own) would still belong
to his father. However, it is not so obvious—at least to a modern reader—why a son’s property would
devolve first to his father in cases where he had reunited with both his father and his brothers.

71 For a discussion of this aspect of Jimitavahana’s thought, see Dutta (2016, 134-78; 2018).

72 Note that most of the Dayabhaga’s refutation of the position held by Vijianesvara (11.1.20-27)
concerns only cases where the deceased was samsrstin (“reunited with his coparceners”), not with
cases where he was avibhakta (“one who had not yet received his inheritance”).



WIDOWS RIGHTS OF INHERITANCE 179

to establish that a widow should inherit her husband’s estate when he had not
yet received his inheritance from his father, although Jimutavahana seems
to support this right.”> And this makes sense, for the estate of a man who
had not received his paternal inheritance would likely have been fairly small
in most cases. As for the share of his father’s estate that the deceased would
have received had he not died prematurely, the position of Jimatavahana,
like other Dharmasastra authors, appears to be that it should devolve to the
brothers of the deceased rather than to his wife, for Dharmasastra litera-
ture makes no allowance for a woman to inherit her father-in-law’s prop-
erty. Nevertheless, in eliminating significant restrictions on a widow’s right
to inherit, Jimatavahana grants women uniquely strong rights of inherit-
ance among authors within the Hindu legal tradition, as scholars have long
noted.”*

Immediately after rebutting the widely held restriction on a widow’s right
to inherit only to cases where her husband had received his inheritance and
not reunited with his coparceners, Jimatavahana states his own preferred
way of harmonizing the relevant Smrtis:

Now, wise men harmonize the scriptures as follows: a wife’s right to a man’s
property merely in the absence of sons, etc. (i.e., sons’ sons and sons’ sons’
sons) is clearly understood from statements such as Visnu’s (17.4).

samprati dhimadbhih samadhiyate | tatra visnvadivacanebhyah
putradyabhavamatrena  patnyadhikarah  spastam  avagamyate |
(Ddyabhaga 11.1.31)

Following this, Jimitavahana engages in a rather long digression (11.1.31-
42) where he explains why a man’s sons, sons’ sons, and sons’ sons’ sons all
inherit his property before his wife. In short, he argues that a man’s direct pat-
rilineal descendants—at least for three generations—render him uniquely
strong assistance in the hereafter in that they will provide him with suste-
nance through Sraddha offerings after his death.

73 This is perhaps most clearly expressed at Dayabhdga 11.1.46, where Jimitavahana declares the
wife of a sonless man to have an unqualified right to her husband’s entire estate.

74 Tt is noteworthy that later Bengali authors, such as Raghunandana (Dayatattva pp. 188-93),
grant widows similarly strong rights of inheritance, although Hindu jurists outside of Bengal never
seem to have done so.
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Jimatavahana then explains why a man’s wife is entitled to inherit his
property in the absence of sons and other direct male descendants:

Because she helps her husband in the next world in the absence of male
offspring down to great grandsons by keeping her marital vow and the like
since becoming a widow, a man’s wife is next in order after his sons and
other direct male descendants. Thus, in their absence, she is entitled to his
wealth. Vyasa says as much:
When her husband has died, a virtuous woman should adhere to a vow
of celibacy and each day, having bathed, offer him handfuls of water. She
should daily worship the gods with devotion and regularly propitiate
Visnu and fast. She should give gifts to the greatest of Brahmins in order to
increase her merit and perform assorted fasts prescribed in the scriptures,
O good lady. A woman who is constantly devoted to the law, O fair-faced
lady, rescues both her husband residing in another world and herself.
One learns from statements such as this that a wife also rescues her hus-
band from hell. Conversely, by doing things she should not do on account
of poverty, she also casts her husband into hell, as they share together in the
rewards of their good and bad actions. Hence, when his wealth benefits her,
it in fact benefits him, its previous owner. Thus, it is fitting that a man’s wife
becomes the owner of his property.

prapautraparyantabhave tu vaidhavyat prabhrti vratading bhartuh
paralokahitacaranena putradibhyo jaghanyeti tesam abhave dhanadhikarini
patni | tad aha vyasah—

mrte bhartari sadhvi stri brahmacaryavrate sthita |

snata pratidinam dadyat svabhartre salilanjalin ||

kuryac canudinam bhaktya devatanam ca pijanam |

visnor aradhanam caiva kuryan nityam uposita ||

danani vipramukhyebhyo dadyat punyavivrddhaye |

upavasams ca vividhan kuryac chastroditan subhe ||

lokantarastham bhartaram atmanam ca varanane |

tarayaty ubhayam nari nityam dharmaparayana ||
tad evamadibhir vacanaih  patnya api narakanistarakatvasruteh
dhanahinataya vakaryam kurvati punyapunyaphalasamatvena bhartaram
api patayatiti tadartham taddhanam piarvasvamyartham eva bhavatiti
yuktam patnyah svamyam | (Dayabhaga 11.1.43-44)
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Here, citing a statement of Vyasa as support, Jimitavahana argues that
a man’s widow is able to help him in the next world by remaining celibate
and engaging in an array of pious activities, such as fasting, giving gifts to
Brahmins, and venerating the gods. Thus, although a widow cannot make
Sraddha offerings to her deceased husband as his sons, grandsons, and great
grandsons are required to do, she can nevertheless provide him with enor-
mous soteriological benefits and is, therefore, a worthy heir. Moreover, as
Jimatavahana points out, since a husband and wife are held to share equally
in the karmic results of all their actions, whether good or bad, a woman who
out of poverty is driven to engage in prohibited behaviors will bring her hus-
band considerable harm in the hereafter. Hence, by making her the heir to his
estate a man may be able to avoid such potential calamity.

Having established and justified a widow’s right to her husband’s property
in the absence of direct male descendants, Jimatavahana then explains how
to properly interpret the troubling statement ascribed to Sankha, Likhita,
Paithinasi, and Yama (p. 141) that seemingly makes a man’s brothers his pri-
mary heirs:

Therefore, in the statement of Sankha and the others, one must construe
together words that are separated from each other so that the passage
means: “The property of a sonless man who has gone to heaven his senior
wife should take. In her absence, his parents should take it. And in their ab-
sence, it belongs to his brothers” The phrase “in their/her absence,” which
occurs in the middle of the passage, is connected with the previous state-
ment that a sonless man’s property “belongs to his brothers” and with the
subsequent statement that “his parents should take it,” for this avoids con-
flict with other scriptures and the logic has been stated. One should not
construe Sankha’s statement as applying to cases where the deceased either
had not received his inheritance prior to his death or had reunited with
his coparceners, as the wording of the text contains no indication of this.
Hence, as advocated by Jitendriya, one should respect a widow’s right to in-
herit her sonless husband’s entire estate without qualification, irrespective
of whether he had received his inheritance prior to his death and so forth.

atah Sankhadivacanesu vyavahitayojana karya | aputrasya svaryatasya
dhanam jyestha patni haret | tadabhave pitarau haretam | tadabhave
bhratrgamiti | tadabhava iti madhyapathitam pirvena bhratrgamity anena
parena ca pitarau haretam ity anena sambadhyate avirodhan nydyasya
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coktatvat | na tv asrutavibhaktasamsrstagocaratvakalpana | ato ‘visesenaiva
vibhaktatvadyanapeksayaivaputrasya bhartuh krtsnadhane patnyadhikaro
jitendriyanigadita adaraniyah | (Dayabhaga 11.1.45-46)

Here Jimiitavahana proposes an extremely forced reading of Sanikha’s text,
which requires among other things that one construe the phrase “senior
wife” (jyestha patni) first in the list of heirs, although it occurs last in the pas-
sage. Clearly he does this with the sole aim of eliminating the text’s obvious
conflict with those Smrtis that make a sonless man’s wife his primary heir—
works with which Jimatavahana personally agrees. Incidentally, we also learn
from this passage the interesting detail that, even before Jimutavahana, a ju-
rist named Jitendriya, about whom virtually nothing is known,” had already
opposed restricting a widow’s right to inherit to cases where her husband
had received his inheritance prior to his death and had not reunited with his
coparceners.

After this, Jimatavahana engages in a digression where he explains—on
the basis of Sanikha’s stipulation that a man’s “senior wife” should inherit—
that, in order to inherit her husband’s property, a woman must be of the same
social class as her husband or, failing that, of just one social class lower.”s
Beyond this, he argues that the Siidra wife of a twice-born man can never
inherit his property (11.1.47) and explains those statements of Narada and
others that prescribe mere maintenance for a sonless man’s women to be ap-
plicable only to his wives of lower status, who do not qualify as fully entitled
wives or patnis.”’

Having thus explained how to properly interpret the problematic state-
ment of Sankha and others, Jimatavahana then turns to the other passage
that he cited earlier in the Dayabhdga (11.1.17) as an example of a text that
seemingly grants a mans brothers and other relatives the right to inherit

7> See Kane (1962, 1:593-95).

76 See, e.g., Dayabhaga 11.1.47: “And the status of ‘wife’ (patni) belongs firstly to a spouse of the
highest social class, for the right to inherit is granted to a man’s ‘senior wife’ and seniority here
corresponds to the order of the social classes.” (patnitvam ca prathamam uttamavarnayah | jyestha
patnity abhidhanad varnakramena jyesthatvat |)

77 Dayabhaga 11.1.48: “Hence, because some women, although properly married, do not qualify as
‘wives’ (patni), Narada’s statement (13.24-25) applies to them?” (atah parinitastrinam apy apatnitvat
tadabhiprayena naradavacanam |) On the term patni and its requirement that a woman be quali-
fied to participate in sacrificial rites, see the section “Visvarapa” in Chapter 1. It is noteworthy that
later on Jimuatavahana (11.1.52) rejects the position, endorsed by Vijiianesvara, that statements
prescribing maintenance apply only to “kept women” (avaruddhastri): “The interpretation that those
statements that prescribe maintenance apply only to kept women whom a man has not married
ought to be rejected as a favor to his lawfully wedded wives” (yad apy anudhavaruddhabhiprayam
vartanavacanam varnitam tad api dharmapatninam anugrahartham iti heyam eva |)
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before his wives.”® This passage, which is ascribed to Devala, he explains
away as follows:

In that statement, the order in which the group of relatives, starting with
uterine brother and ending with wife, is written down is not intended to
convey the order in which a man’ relatives acquire a right to his estate, for
that would conflict with the statements of Visnu (17.4-13) and others. To the
contrary, the meaning of the statement is that these relatives should inherit a
sonless man’s property in the order laid down by Visnu and others. In order
to make clear that there is no importance to the order in which he lists the
various relatives, Devala uses the phrase “or else” in two places, saying “or
else his daughters” and “or else his father” And this phrase should be carried
over to the other relatives he lists as well. In this way, by saying “either his
uterine brothers, or else his daughters, or else his father;” Devala shows that
he places no importance on the order in which he lists the various relatives.

tatrapi sahodaradibharyantasya likhanakramo nadhikarakramarthah
visnvadivirodhat | kim tu visnvadyuktakramena grhniyur ity etadarthah |
likhanakrame ‘nasthavyanijanartham eva duhitaro vapi pitapi vety api
vasabdam ubhayatra prayuktavan | tac canyatrapy anusajyate | tena
sahodara va duhitaro va pita vety andastha kirtanakramasya devalena
darsita | (Dayabhaga 11.1.50)

Here Jimatavahana argues that Devalas statement is not intended to lay
down the sequence of heirs to a sonless man’s property, but instead simply to
provide examples of possible heirs. And as support for this interpretation, he
points to Devala’s repeated use of the word “or” (va) in the passage.

Finally, let us turn to the issue of the limitations placed upon a widow’s
right to alienate and otherwise use the property that she inherits from her
husband. Like the Smyrticandrika (Vyavaharakanda, p. 677), the Dayabhaga
broadly denies a widow the legal authority to alienate any wealth that she has
inherited from her husband. However, Jimatavahana’s text elaborates upon
this issue in markedly greater detail than Devana Bhatta’s and also places sig-
nificant restrictions on the ways in which a widow can simply enjoy the use
of—not only alienate—property that she inherited from her husband. Hence,
although Jimutavahana grants widows uniquely strong rights of inheritance,

78 Por the full citation of this passage, see above.
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he severely limits their ability to use and alienate their inherited wealth. His
discussion of the topic begins:

A wife can merely enjoy the use of her husband’s wealth. She can not give it
away;, offer it as collateral, or sell it. Katyayana explains this:

If she preserves her husband’s bed, resides with an elder, and is for-

bearing, a sonless woman may enjoy her husband’s property until her

death. After that, other heirs receive it.
Thus, residing with an elder, such as her father-in-law, in other words, with
her husband’s family, a woman can enjoy the use of her husband’s prop-
erty for as long as she lives, but she cannot give it away, offer it as collateral,
or sell it as she wants, as she could women’s property. And after her death,
those who have a right to a man’s property in the absence of a wife, such
as his daughters, should receive it. Other relatives, however, do not receive
it, for they come after a man’s daughters, etc. and, thus, it is improper that
they could bar them, as it is the wife alone who bars a man’s daughters and
so forth. And it is also improper that they could bar daughters, etc., given
that their inability to bar applies equally to cases where a widow’s right to
a property never came into effect and to cases where it has come to end.
Moreover, those entitled to inherit women’s property do not receive the
property in question, since such heirs pertain only to women’s property
and the above statement of Katyayana would become redundant, given that
he himself lays down in other statements those persons entitled to inherit
women’s property. Hence, just as statements, such as “Wife, daughters, .. ”
(YDh 2.139), designate each subsequent member of this list as entitled to
inherit in the absence of all prior members and these people inherit in cases
where a wife’s right to a property never came into effect, so they also inherit
whatever is left over after being used by a wife whose right to a property has
come into effect, when her right has come to an end.

patni ca bhartrdhanam bhudijitaiva param na tu tasya danadhanavikrayan
kartum arhati | tad aha katyayanah—

aputra Sayanam bhartuh palayanti gurau sthita |

bhufijita marandt ksanta dayada ardhvam apnuyuh ||
gurau $vasuradau bhartrkule sthita yavajjivam bhartrdhanam bhufijita |
na tu stridhanavat svacchandam danadhanavikrayan api kurvita |
tasyam tu mrtayam patnyabhave ye duhitradayo dayadhikarinas
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te grhniyuh | na punar jiatayah | tesam duhitradibhyo jaghanyatvat
tadbadhakatvanupapatteh | patni hi tesam badhika | tadadhikarasya
pragabhave pradhvamse ca badhakabhavasyavisesad badhanupapatteh | napi
stridhanadhikarino grhniyuh | tesam stridhanavisayatvat | katyayanenaiva
ca stridhanadhikarinam vacandntarair uktatvat punaruktatvapatteh |
atah patni duhitaras cety (YDh 2.139) adina ye purvapirvasyabhave
parabhiitadhikarino nirdistas te yatha patnyadhikarapragabhave grhniyus
tatha jatadhikarayah patnya adhikarapradhvamse ‘pi  bhogavasistam
grhniyuh | (Dayabhaga 11.1.56-59)

Here, like Devana Bhatta, Jimatavahana argues that widows can only enjoy
the use of—not give away, mortgage, or sell—their husbands’ estates. In this
regard he notes that wealth which a woman has inherited from her husband
differs considerably from so-called women’s property or stridhana, which
a woman has much greater freedom to use and to alienate. While on the
topic of this distinction, Jimatavahana also makes the important point that
the sequence of heirs to stridhana is completely different from that to prop-
erty that a woman has inherited from her husband—property that does not
transform into stridhana simply by virtue of a woman taking possession of it.
Specifically, according to Jimtatavahana, a widow’s right to her husband’s es-
tate that has come to an end (e.g., due to death) is no different from a widow’s
right to her husband’s property that never came into effect (e.g., because she
died before her husband). Therefore, if one wishes to understand who should
inherit the property of a sonless man that has devolved to his wife upon his
wife’s death, one should simply consult once more Yajiavalkyas list of heirs
to a sonless man’s estate (2.139-40) and proceed as though his wife’s right to
his estate had never come into effect.”

After the above passage, Jimitavahana proceeds to further explain how a
widow can enjoy the use of her husband’s property:

Even when it comes to using her husband’s property, a widow is permitted
only to use as much as is appropriate for her bodily sustenance, for she helps
her husband simply by sustaining her body, not by dressing in fine clothes

79 Like the wealth of a sonless man, stridhana devolves from wife to daughter. In the absence of
daughters, however, it devolves along markedly different lines than a sonless man’s estate. For
Jimuatavahana’s understanding of this, see Dayabhaga 4.3.1-42.
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and the like. And, thus, she is even permitted to give away her husband’s
property or otherwise alienate it in order to pay for his funerary rites and
so forth. This is why it is said (MBh 13.47.24) that “women should not take
away” from the wealth of their husbands. “Taking away” here refers to not
using the wealth for its (prior) owner’s benefit. Hence, a widow is permitted
even to offer her husband’s wealth as collateral if she is unable to sustain
herself. And she is also able to sell it if she is similarly unable, for the under-
lying logic is no different.

upabhoge ‘pi na sitksmavastraparidhanading kim tu svasariradharanena
patyur upakarakatvad dehadharanocitopabhoganujiianam | evam ca patyur
aurdhvadehikakriyadyartham danadikam apy anumatam | ataevanapaharam
striyah kuryur ity (MBh 13.47.24) aha | apaharas ca dhanasvamyanupayoge
bhavati | ata eva vartandsaktav adhanam apy anumatam | tatrapy asaktau
vikrayanam api nydayasyavisesat | (Dayabhdga 11.1.61-62)

Thus, according to Jimitavahana, a widow can use wealth that she inherited
from her husband only to provide for her mere sustenance, not to pur-
chase fancy clothes or other luxuries. And he justifies this restriction on the
basis of his position that a man’s heirs must use his wealth to benefit him
in the hereafter. Therefore, since a man’s widow only needs to be alive, not
pampered or even too comfortable, to perform the activities that will help
him in his next life, she may not spend his wealth on material comforts.
And this restriction also makes sense, given that the institution of the clas-
sical Hindu widow ascetic had likely developed by Jimatavahana’s time, as
I will explain in the following chapter. Despite this restriction on a widow’s
ability to enjoy the use of her husband’s estate, however, Jimatavahana
allows a woman to give, mortgage, or even sell her husband’s estate in order
maintain herself, if necessary. Moreover, in keeping with his principles, he
allows a widow to use her husband’s estate to pay for the performance of his
funerary rites and presumably other pious activities that will benefit him
soteriologically. To this Jimatavahana subsequently adds that a widow can
also give wealth to her husband’s kinsmen as part of the performance of his
funerary rites, but should not give to members of her natal family without
the permission of her affines (11.1.63-64). In addition, he states that a
widow may use a quarter of her husband’s estate to pay for the wedding of an
unmarried daughter (11.1.66).
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Conclusion

Thus, to summarize how opinions on a widow’s right to inherit evolved
over time within the Hindu legal tradition from the third century BCE to
the twelfth century CE and beyond, it is useful to group the relevant texts
into three periods. In the first period, all authors within the Dharmasastra
tradition, with the minor exception of Gautama (28.21), are in broad agree-
ment that a widow has no right whatsoever to inherit her husband’s property.
Following this, the second period begins in the fourth or fifth century CE
with the Yajaavalkya Dharmasastra (2.139-40), a text that unambiguously
makes a widow her husband’s primary heir if he dies without sons. This is
a period that covers largely the second half of the first millennium and is
characterized by intense debate and disagreement with a number of Smrtis,
such as those ascribed to Visnu (17.4) and Brhaspati (26.93-94), strongly
advocating for a widow’s right to inherit, but several commentators, such
as Visvariipa and Dharesvara, denying this right by greatly diminishing the
scope and impact of these Smrtis. The third and final period begins with the
Mitaksara of Vijiiane$vara, a work composed around the turn of the twelfth
century. As I have shown, this is a text that grants a sonless man’s wife the
right to inherit the entirety of his estate, provided only that he has received
his paternal inheritance and is not living jointly with his brothers at the time
of his death. Thus, the Mitaksara grants fairly strong inheritance rights to
widows. And, importantly, almost all Dharmasastra works composed after it
acknowledge similarly strong rights for such women. Indeed, the Dayabhdaga
of Jimatavahana even goes so far as to eliminate the widespread requirement
that, in order for a woman to inherit her husband’s estate, he must have re-
ceived his inheritance and not reunited with coparceners, although the
Dayabhaga appears to be rather unique in this regard and still places signifi-
cant restrictions on a widow’s ability to use her husband’s wealth. Therefore,
in short, the history of a widow’s right to inherit in classical Hindu law
is—from our modern perspective—a happy tale of increasing rights and fi-
nancial independence for women (albeit still well within confines of a deep-
rooted patriarchy).

Moreover, certain evidence strongly suggests that the twelfth century
was a turning point for widows’ rights of inheritance not only within the
Dharmasastra tradition but also within South Asian society at large. For in-
stance, there is an inscription in the Kannada language dated to 1178, which
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records a command of the king Sankamadeva that “if anyone should die
without sons, his wife, female children, divided parents and brothers and
their children . . ., and any kinsmen and relatives of the same gotra, who
might survive, should take possession of all his property, such as bipeds,
quadrupeds, coins, grain, house, and fields”®® Hence, this inscription not
only makes the wives of sonless men their primary heirs but also lays down
exactly the same sequence of heirs to a man’s estate as Yajiiavalkya (2.139-40)
and all of the many commentators that follow him do. Therefore, it suggests
the direct influence of Dharmasastra on the actual practice of inheritance law
in twelfth-century Karnataka. And such influence is made even more likely
by the fact that the inscription under discussion was composed specifically in
the Bijapur district, which is only about 100 miles from the city of Kalyana,
where the Mitaksara was composed less than a century earlier. Beyond this,
the very composition of such an inscription also implies that, prior to it, lo-
cally a man’s property did not devolve to his wives in the absence of sons.
Thus, this inscription supports the position that Dharmasastra literature on a
widow’s right to inherit is not wholly divorced from social reality, but rather
reflects actual historical changes in cultural norms and legal practices.

Another piece of evidence that widows’ rights of inheritance increased
dramatically during the twelfth century comes from Jain hagiographies of
King Kumarapala of Gujarat, who lived between the years 1143 and 1172.
Specifically, the Dvyasrayakavya (20.38-102) of the famed Jain polymath
Hemacandra, an advisor of Kumarapala, describes how the king radically
broke from tradition and began granting sonless widows the right to inherit
their husbands’ estates. Moreover, several later Jain works recount this same
episode, only in much more concise and straightforward language. Note, for
example, the following passage of Merutungas Prabandhacintamani (p. 86),
written in 1304:

As King Kumarapala was accepting the twelve lay vows rooted in right-
eousness and the third of these vows, i.e., abstaining from taking what is
not given, was being explained to him, he was made aware that the mis-
deed of taking widows™ property was his only cause of sin in this regard.
So he summoned the group of administrators charged with this; tore up
their ledgers, which recorded widows’ property to the sum of seventy-two

80 Epigraphia Indica, vol. 5, pp. 26-28. The translation given is that of ]. E. Fleet, the inscription’s
editor.
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lakhs; and released that property. Then, when he had released it, wise men

praised him:
Even past kings like Raghu, Nahusa, Nabhaga, and Bharata, who were
born during the righteous Krta Yuga, never released widows’ property.
By releasing it today out of compassion, O King Kumarapala, you have
become the crest jewel of great men.

And even Lord Hemacandra congratulated the king:
By taking the wealth of sonless men, a king becomes a son. By happily
releasing it instead, you have truly become a grandfather among kings.

samyaktvamulani dvadasavratany angikurvan adattadanapariharariipe
trtiyavrate vyakhyayamane rudativittadosan papaikanibandhanan jiapito
nrpas tadadhikrtam paficakulam akarya dvasaptatilaksapramanam
tadiyapattakam vipatya mumoca | tasmin mukte

na yan muktam pirvai raghunahusanabhagabharata-

prabhrtyurvinathaih krtayugakrtotpattibhir api |

vimufican karunyat tad api rudativittam adhuna

kumaraksmapala tvam asi mahatam mastakamanih ||
iti vidvadbhih stayamane

aputranam dhanam grhnan putro bhavati parthivah |

tvam tu samtosato mufican satyam rdjapitdmahah ||
iti prabhur api sa nrpatim anumodaydamcakre |

Passages such as this one provide strong evidence that, during the twelfth
century, the widows of sonless men gained the right to inherit their husbands’
estates in Gujarat, much as appears to have happened elsewhere in South
Asia. Of course, Jain authors like Hemacandra and Merutunga attribute this
change in inheritance rights to the influence of Jain doctrine and present it
as a unique legal innovation of the devout Jain, King Kumarapala. However,
there is good reason to doubt the historical accuracy of both of these points
and instead to view them as a reflection of sectarian Jain interests, for as we
have seen, numerous Brahmanical authors of the twelfth century likewise
support a widow’s right to inherit her husband’s estate, such as Apararka, a
contemporary of Kumarapala, who ruled the North Konkan just south of
modern-day Gujarat.

Nevertheless, evidence from Jain sources should make us hesitant to at-
tribute widows’ increasing rights of inheritance during the twelfth and later
centuries specifically to the influence of Dharmasastra. Perhaps a more
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prudent position would be to hypothesize a more nebulous and wide-
ranging change in the moral and legal zeitgeist throughout much of the
subcontinent—a change that is reflected equally in Jain hagiographies and
Dharmasastra literature, but that is reducible to neither one. This hypothet-
ical change in the zeitgeist would begin in roughly the middle of the first mil-
lennium CE, as reflected in the Yajfiavalkya Dharmasastra, but gain special
momentum in the twelfth century. It would fundamentally be a change in
male attitudes toward women’s ownership of sizeable independent wealth
and in particular constitute a greater tolerance for it.

In any case, it seems highly unlikely that the increase in widows’ inherit-
ance rights in medieval South Asia was actually the result of either the Jain
doctrine of not taking what has not been given or the simple conviction that
certain new ways of harmonizing Brahmanical scriptures on inheritance
were intellectually more convincing than earlier ones. Instead, it would seem
that broader social forces must underlay this gradual, yet monumental shift
in opinion regarding widows. Therefore, it is worth speculating about what
these social forces might have been, even if solid evidence upon which to
ground such speculation remains elusive.

Over eighty years ago, A. S. Altekar (1938, 6-7) argued that the prohibiting
of niyoga and widow remarriage historically led to a marked increase in the
number of sonless and, therefore, indigent widows in Indian society and that
widows’ rights of inheritance increased in order to remedy this situation.
That is, he proposed that the societal prohibition against niyoga and widow
remarriage was the primary cause of widows’ increasing rights of inheritance
in Dharmasastra literature. And it certainly makes sense that the disappear-
ance of remarriage as an option for widows would have made them more
viable heirs in the minds of many men, since without widow remarriage
there would be little fear of a man’s wealth passing to another man outside
of his patriline. Moreover, if remarriage was at one time the standard way of
ensuring that widowed women were looked after in Brahmanical society, it
makes sense that, once widow remarriage became widely condemned, cer-
tain Hindu jurists would have devised a new legal strategy to ensure widows’
well-being.

Nevertheless, Altekar’s argument suffers from the major flaw that widow
remarriage appears never to have been widely accepted within Brahmanical
society, as demonstrated in Chapter 1. And certainly there is no evidence to
suggest that it became markedly less popular in Brahmanical communities
shortly before the fifth and twelfth centuries, when belief in a widow’s right
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to inherit became more widespread. Hence, in order for Altekar’s argument
to be viable, one has to assume without clear evidence that widow remarriage
was much more common in medieval Brahmanical society than our textual
sources indicate. As for niyoga, it is rather doubtful that, prior to its being
generally prohibited, the custom resulted in so many children that its disap-
pearance would have led to a significant increase in the number of sonless
widows. And, in any case, niyoga still appears to have been fairly widely ac-
cepted within Brahmanical circles in the fifth century, when Yajnavalkya
first grants widows dramatically increased rights of inheritance. In fact, as
shown in Chapter 1, Yajhavalkya (1.68-69), like his approximate contem-
porary Narada (12.79-88), clearly permits the practice of niyoga despite
Manu’s (9.64-68) earlier opposition to it. Therefore, I remain unconvinced
by Altekar’s argument that the widespread prohibition against widow remar-
riage and niyoga led to the increasing inheritance rights of widows under
classical Hindu law. Unfortunately, however, I do not have a more satisfac-
tory explanation of this development to offer. Nonetheless, there is consid-
erable value, I would argue, in simply tracing the trend toward increasing
inheritance rights for widows within Dharmasastra, so that we can at least
recognize it and consider its underlying causes with as much historical preci-
sion as our sources allow.



3

Widow Asceticism

The first chapter of this book presented a largely diachronic account of the
treatment of widow remarriage and niyoga within Dharmagastra. That is, it
effectively examined the restrictions that the Hindu legal tradition histori-
cally placed upon the sexual behavior of widows—restrictions that increased
over time, as we saw, particularly between the seventh and tenth centuries.
The second chapter then explored in detail the single most important and
controversial aspect of widows’ property rights within Dharmasastra: their
right to inherit their husbands’ estates. And there we saw that widows’
rights of inheritance markedly increased over time with the fifth-century
Yajiiavalkya Dharmasastra and the late eleventh-century Mitdksard being
watershed texts in this historical shift. In this chapter, we now turn to the var-
ious restrictions that the Dharmasastra tradition placed upon the nonsexual
behavior of widows.

In their classical formulation, which we will examine in detail later on, these
nonsexual restrictions amount to an extremely austere lifestyle required of
widows, according to which all women who outlive their husbands must keep
their heads shaved, sleep only on the ground, eat just one meal a day, ema-
ciate their bodies, eschew ornamentation, and perform a rigorous regimen of
vows and fasts. Sanskrit authors of the medieval period seem to have widely
assumed that widows would adopt such an austere lifestyle. For instance,
the twelfth-century author Ramacandra in his Kumaraviharasataka (verse
45) poetically describes the splendor of one famous Jain temple as follows:

Mpyriad rays from the red stones there give the beauty of lac to the tops of
lotus-like feet, streaks of vermillion to the middles of foreheads, powders of
smooth saffron to sections of the body, a safflower sheen to silken clothes,
and delectable betel leaf to petal-like lips—there the women of the city, even
those who are widowed, wear the ornaments of married ladies.

Sonagravamsujalaih kramakamalatale yavakasrir lalata-
prante sindiirarekha masrnaghusrnabhiir anigabhage %igaragah |
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WIDOW ASCETICISM 193

kausumbhi cinapatte dyutir adharadale hari tambulam ittham
yasmin vaidhavyabhdajo ‘py avidhavavanitamandanah pauranaryah ||

Here the poet clearly assumes that, unlike married women, widows did not
adorn themselves in any way or engage in the pleasurable pastime of chewing
betel leaf, for he imagines that the glow of the red stones at the Jain temple
he describes give usually unadorned widows the sumptuous appearance of
married women dressed up in their full attire.

Because austere restrictions of the type alluded to here by Ramacandra
bear so many obvious similarities to those placed on male ascetics, scholars
(e.g., Leslie 1991) often conveniently refer to a woman who lives in ac-
cordance with them as a “widow ascetic”—a useful practice that I will here
adopt. This chapter will trace the historical development of the widow as-
cetic within Dharmasastra from the tradition’s inception in roughly the
third century BCE until the fourteenth century CE, when the archetypal
figure of the classical Hindu widow ascetic becomes established. Unlike
in other chapters, however, there will also be a sizable digression where
I examine an array of non-Dharmasastra sources written in Sanskrit. My
reason for doing this is that these sources provide important insights into
the practice of widow asceticism within Brahmanical society during the
first millennium CE—insights that cannot be gained by examining strictly
Dharmasastra works. An examination of non-Dharmasastra texts, there-
fore, provides crucial context for understanding developments within the
Dharmasastra tradition itself.

The Dharmasiitras

An exhaustive search of the four Dharmastras, the earliest surviving works
of the Dharmasastra tradition, reveals that they contain just a single pas-
sage that places special lifelong restrictions on the nonsexual behavior of
widows. This passage, which comes from quite likely the very youngest of the
Dharmasdatras, namely, that of Vasistha (19.33-34), reads:

The (deceased) king’s wives should receive food and clothing; or if they do
not want that, they may go forth.

rajapatnyo grasacchadanam labheran | anicchantyo va pravrajeran |
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Brahmanical texts frequently use the verb “to go forth” (pra + \vraj) to
denote becoming a world renouncer; and Vasistha almost certainly uses
it in this sense elsewhere in his text.! Consequently, the above passage
apparently prescribes the lifestyle of a wandering ascetic as an option for
widowed queens, when it states that they “may go forth” (pravrajeran).
This raises the interesting possibility that, like the custom of sati or
widow self-immolation, the practice of widow asceticism originated in
royal circles and only gradually gained popularity within Brahmanical
communities.” Nevertheless, it must be stressed that the above pas-
sage of Vasistha clearly does not lay down a mandatory undertaking.
Furthermore, it does not express a rule intended for widows in general.
Thus, given that it is the only passage in the Dharmasutras that in any
way expresses a lifelong restriction on the nonsexual aspects of a widow’s
life, it is obvious that the earliest legal literature hardly recognizes the in-
stitution of the widow ascetic at all.

Of course, there are several statements in these texts that lay down
the well-known Dharmasastric prohibition against a woman ever being
free from male supervision. Note, for instance, the following verse,
which is found in the Dharmasutras of both Baudhayana (2.3.45) and
Vasistha (5.3):

Her father guards her in her childhood, her husband in her youth, and her
son in her old age—a woman is never fit for independence.

pita raksati kaumare bharta raksati yauvane |
putras ca sthavire bhave na stri svatantryam arhati ||

However, revealing as they are about general Brahmanical attitudes towards
women, statements such as this provide no evidence whatsoever of asceti-
cism, much less of the more specific nonsexual restrictions for widows that
are the focus of this chapter. They simply state that a widow should live under
her sons’ supervision, since she is a woman and, like all women, ought never
to be independent of male control.

! See VaDh 19.23 and 19.37, both of which list a pravrajita (lit. “one who has gone forth”) as a type
of tax-exempt person. The term pravrajita there can hardly denote any sort of person other than a re-
nunciant of some type.

2 On the origin of sati as a royal custom, see Kane (1962, 2:624-29) and Brick (2018, 164-68) as
well as Chapter 4 of this book.
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Perhaps more revealing than Vasistha’s previously discussed statement
about widowed queens are the following statements of Baudhayana and
Vasistha:

For a year a woman whose husband has died should avoid honey, meat,
liquor, and salt and sleep only on the ground. According to Maudgalya, she
should do this for six months.

samvatsaram pretapatni madhumamsamadyalavanani varjayed adhah
Sayita | san masan iti maudgalyah | (BDh 2.4.7-8)

For six months a woman whose husband has died, performing her vow,
should eat only food without added salt and sleep only on the ground.

pretapatni san masan vratacariny aksaralavanam bhunjanadhah Sayita |
(VaDh 17.55-56)

In these passages the authors of the two youngest Dharmasitras prescribe
what amounts to a special period of mourning for all widows, lasting ei-
ther one year or six months according to various authorities. Baudhayana,
who is in all probability the older of these authors, states that for one year
or, according to Maudgalya, six months after her husband’s death, a woman
should avoid eating meat, honey, and salt, drinking liquor, and sleeping in
a bed, whereas Vasistha holds that for six months, a widow should, as a re-
ligious vow, similarly avoid eating salt and sleeping in a bed. As one can
see, these passages indicate that at the time of the two youngest surviving
Dharmasdtras, there was a customary period of mourning, during which
widows were supposed to avoid certain pleasurable activities in which
they could thereafter presumably indulge. Nevertheless, there is no indi-
cation whatsoever that any of these restrictions placed upon widows were
considered lifelong. Indeed, the time limit of either one year or six months
set upon them indicates quite unambiguously that they were not.

The Dharmasastras

Following Baudhayana and Vasistha, rather surprisingly, one finds no evi-
dence within the Dharmasastra tradition of a customary period of mourning
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for widows similar to what these authors prescribe. And, in fact, even
more surprisingly, the later Dharmasastras of Manu, Yajiiavalka, Narada,
Visnu, and Parasara contain almost no specific restrictions on the non-
sexual behavior of widows at all. Regarding the general freedom of widowed
women, however, Manu (9.3) and Narada (13.31) contain the very same
verse as Baudhayana (2.3.45) and Vasistha (5.3), which was cited earlier
and prescribes that widows remain under constant male supervision, spe-
cifically under the supervision of their sons. In addition, both Yajaavalkya
(1.84) and Visnu (25.12-13) effectively paraphrase this verse. Hence, there
appears to have been a continuing consensus within the Dharmasastra tradi-
tion that widows, like all women, must be carefully watched over by the men
in their families. Significantly, there is also nothing to suggest that any later
Dharmasastra author seriously challenged this consensus.

Beyond this, Narada (13.27-29) gives a more exhaustive account of the
men responsible for supervising a widow’s conduct:

If the husband of a sonless woman dies, his side of the family has control
over her. It has the power to appoint her (for leviratic union), watch over
her, and maintain her. If her husband’s family has died out, has no men
left, or can offer her no refuge and her husband has no sapinda relatives,
her father’s side of the family has control over her. However, if both
sides of her family have died out, the king is held to be her supporter. He
should provide for her maintenance and restrain her, if she strays from
the right path.

mrte bhartary aputrayah patipaksah prabhuh striyah |
viniyogatmaraksdsu bharane ca sa isvarah ||

pariksine patikule nirmanusye nirasraye |

tatsapindesu vasatsu pitrpaksah prabhuh striyah ||
paksadvayavasane tu raja bharta smrtah striyah |

sa tasya bharanam kuryan nigrhniyat pathas cyutam ||

Thus, according to Narada, a sonless widow should ideally remain under
the control of her husband’s family. However, if it is unable to provide for
her, her father’s family is responsible for supervising her; and if neither her
husband’s nor her father’s family is capable of this, the king should assume
the responsibility. In this way, a widow is assured of a male guardian no
matter her family’s surviving members and financial resources. In addition,
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one can see clearly from the above passage that there are two basic aspects to
the duty of supervising a widow, as conceived within Dharmasastra. First,
her male supervisors or guardians must provide for her material sustenance.
And, second, they must ensure that she conducts herself appropriately, pre-
sumably because the disreputable behavior of a woman or even the suspicion
thereof would impugn her family’s honor.?

Thus, the surviving Smrtis of the Dharmasastra tradition give us some im-
pression of the prescribed living situation of Brahmanical widows and betray
a deep concern that they observe proper conduct. These texts do not, how-
ever, offer many specifics as to what the proper conduct of widows looked like
beyond the issue of sexual intercourse. Of course, Manu dedicates a sizable
passage of six consecutive verses (5.157-62) to the topic of widows, which
I cited and discussed in Chapter 1. But despite the length of this passage, a
careful consideration of its actual contents reveals that there Manu strives
almost entirely to make just one point, namely, that a widow should remain
perpetually celibate and absolutely never remarry. The following verse from
this passage (MDh 5.158), for instance, conveys precisely this:

Until death, she should remain forbearing, self-restrained, and celibate,
pursuing the unsurpassable law of women devoted to a single husband.

asita maranat ksanta niyata brahmacarini |
yo dharma ekapatninam kanksanti tam anuttamam ||

Although this verse technically lays down not only that a widow should
be celibate until her death but also that she should be forbearing and self-
restrained, these latter two qualities are by no means uniquely prescribed for
widows. They are rather general virtues that all women—indeed, all people—
should strive to cultivate throughout their lives according to the basic
Brahmanical worldview. Hence, the real thrust of this verse is simply per-
petual celibacy. And this it has in common with the four subsequent verses
that Manu devotes to discussing widows (5.159-62).

In fact, it is only in the first of his verses on widows that Manu prescribes
what may possibly be interpreted as a special lifelong restriction on the

3 This is spelled out in straightforward terms at MDh 5.149: “A woman should never seek to be
separated from her father, husband, or sons, for by being separated from them she makes both her
families (i.e., her natal and affinal families) dishonorable” (pitra bhartra sutair vapi necched viraham
atmanah | esam hi virahena stri garhye kuryad ubhe kule ||) See also MDh 9.5.
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nonsexual behavior of widows, a restriction of a distinctly ascetic nature.
This verse (MDh 5.157) reads:

A woman may emaciate her body as she desires by living on auspicious flowers,
roots, and fruits, but she should never even mention the name of another man,
when her husband has died.

kamam tu ksapayed deham puspamiilaphalaih subhaih |
na tu namapi grhniyat patyau prete parasya tu ||

I have here given my earlier translation of this verse from Chapter 1.
According to the textual interpretation underlying it, the adverb kamam
denotes optionality, as it frequently does. In order to reflect this in English,
I have translated it as “as she desires” Hence, according to this interpreta-
tion, the above verse conveys the following: a widow should emaciate her
body as she wishes by subsisting on only auspicious fruits and vegetables,
but she should have absolutely nothing to do with another man. In other
words, the verse lays down a sort of optional asceticism for widows, the
performance of which was presumably deemed supererogatory or espe-
cially meritorious.

Although this interpretation of the verse of Manu given earlier is en-
tirely plausible, a careful reading of it reveals another plausible inter-
pretation, based upon a different construal of the adverb kamam. This
interpretation takes kamam not as expressing an option, but instead as
expressing a concession, that is, in the well-established sense of “granted”
or “admittedly” Thus, according to this interpretation, the verse essen-
tially means the following: granted a widow might have to emaciate her
body, being forced to live on auspicious fruits and vegetables, but even in
a dire situation like this, she should never take another man. That is, this
interpretation does not regard this verse as expressing a restriction on the
nonsexual behavior of widows at all. Instead, it takes it as a condemna-
tion of the emaciation of widows, but an even stronger condemnation of
widow remarriage.

Furthermore, it is noteworthy that Manu himself seems to use the
word kamam to express both optionality and concession at various other
places in his text. Most frequently, he uses kamam to indicate that a given
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statement lays down an optional rule or behavior.* However, there are
two passages in which kamam seems to have a distinctly concessive
meaning:

A king might admittedly (kamam) have to have someone who lives merely
off his birth or a Brahmin in name only expound the law, but he should never
have a Sadra do so.

jatimatropajivi va kamam syad brahmanabruvah |
dharmapravakta nrpater na tu Sizdrah kathamcana || (MDh 8.20)

His daughter might admittedly (kamam) have to remain in his house until
death, though she has reached puberty, but a father should never give her in
marriage to a man bereft of virtue.

kamam a maranat tisthed grhe kanyartumaty api |
na caivainam prayacchet tu gunahindya karhicit || (MDh 9.89)

As one can see, both of the above verses share broadly the same structure.
Specifically, each consists fundamentally of two distinct statements. The first
statement in each verse lays out an undesirable scenario and contains the ad-
verb kamam, while the second absolutely prohibits an even worse scenario
and contains the particle tu (“but”). Therefore, the adverb kdmam in both of
these verses would appear to express a concession, unless one makes the du-
bious assumption that, in Manu’s opinion, a marriageable woman is perfectly
entitled not to marry or that a king is likewise entitled to appoint an ignorant
Brahmin as expounder of dharma. And this makes a similar interpretation
of kamam as concessive in the verse of Manu in question (5.157) distinctly
plausible, if by no means certain.’

Beyond this, both of the aforementioned, radically different
interpretations of the verse are attested in the extant commentaries on
Manu. For instance, Medhatithi, the earliest surviving commentator to

4 See MDh 2.189,2.216,3.111, 3.144, 3.222,10.90, 10.117, and 11.13.

> Curiously, however, despite the roughly equal grammatical and contextual plausibility of both
interpretations, the better-known English translators of Manu (Biihler [1886] 1970; Doniger and
Smith 1991; Olivelle 2005) all make no mention whatsoever of the interpretation that takes MDh
5.157 as condemning the emaciation of widows.
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discuss this verse in detail,® adopts the second interpretation, according to
which kamam has a concessive meaning:

Hence, if a childless widow receives no money or the like from her hus-
band or a share of inheritance, she would have to live by some means such
as yarn-spinning. Given that life would still be very dear to her and that it
would be forbidden for her to forsake it as that would be in violation of the
scriptures, one might imagine that she could live off sinful activities, since
all sins are permitted in a calamity due to such examples as Visvamitra’s
eating the dog’s thigh.” It is with this in mind that Manu (5.157) says: In such
a state, a woman may admittedly emaciate—i.e., cause to waste away—her
body by living on flowers, fruits, and roots. In other words, she may arrange
a livelihood for herself however she happens to. But she should never even
mention the name of another man, saying, “Today you are my husband.”
Nevertheless, there is the following statement (NSm 12.97, PSm 4.30):
When her husband is lost, dead, a renunciant, impotent, or an outcaste—
in these five calamities another lord (pati) is enjoined for a woman.
But this merely means that a woman might resort to another lord, in the
sense of protector, in order to secure a livelihood for herself by working as
his maid or the like. And this will be explained in detail in the ninth chapter
(MDh 9.76). This is also the rule for a woman whose husband has gone
abroad. The word admittedly (kamam) is used here in order to indicate dis-
pleasure as follows: emaciating her body is also a bad thing for a woman
to do, but this other thing that is union with another man is an even worse
thing for her to do.

ato mrtapatikaya anapatyaya asati bhartrdhanadau dayike ca kartanadina
ca kenacid upayena jivantya jivitasyatipriyatvat tadupeksanasyasastratvat
pratisiddhatvad  apadi  sarvavyabhicaranam visvamitrajaghanim ity
adinanujfiatatvad  vyabhicaropajivitapraptav idam ucyate | kamam
asyam avasthdayam Sariram ksapayet ksayam nayet puspamiilaphalair
yathopapadam vrttim vidadhita | na tu namapi grhniyat patir me tvam
evadyety anyasya | yat tu—

¢ The commentary of Bharuci on this verse, which certainly predates Medhatithi and has recently
been made available thanks to the editorial work of S. Jagannatha, is very short. It consists only of the
words vrttyasambhave ‘pi ca (“And even in the absence of a livelihood”).

7 This refers to the story told at MBh 12.139.12-94, in which the sage Vi§vamitra eats the haunch of
adog in order to survive during a prolonged famine and is regarded as faultless in this act.
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naste mrte pravrajite klibe ‘tha patite patau |

paficasv apatsu narinam patir anyo vidhiyate || (NSm 12.97, PSm 4.30)
iti tatra palanat patim anyam dasrayet sairandhrakarmadinatmavrtty-
artham | navame ca nipunam nirnesyate | prositabhartrkayas ca sa vidhih
| kamasabdaprayogo ‘rucisamsiicanartham | dehaksapanam apy akaryam
idam tv anyad akaryataram yad anyena purusena samprayogah |

In this passage, which comes immediately after his rather tangential argu-
ment against sati,> Medhatithi turns to the meaning of Manu’s verse (5.157)
itself, which he interprets as opposed to widow asceticism, but even more ve-
hemently opposed to widow remarriage. To this end, he argues that Manu has
composed the verse to rule out a conclusion that one might otherwise rea-
sonably draw. This conclusion is that an indigent widow might lawfully take
another husband based upon the established principle that one may violate
normal rules of conduct in order to survive in a time of calamity. According
to Medhatithi, Manu’s verse exists to block the use of this principle to jus-
tify widow remarriage. Furthermore, Medhatithi goes on to argue that there
is, in fact, no true conflict between Manu’s position here and that expressed
in a famous verse found in both Narada (12.97) and Parasara (4.30), which
was examined in Chapter 1. In Medhatithi’s view, contrary to appearances,
this verse does not permit widow remarriage, for the word pati in it really
means “lord” or “protector” rather than “husband” Hence, it simply permits
a widow to take another employer or benefactor and not another husband.
From all of this, it should be clear that Medhatithi opposes not only widow
remarriage, as we saw earlier, but also widow asceticism, which was likely a
recognized social institution in at least parts of India during his time.

Moreover, writing several centuries later,” the commentators Nandana
and Sarvajiianarayana fundamentally adopt Medhatithi’s interpretation
of Manu:

Thinking that even in the event of a calamity, a woman should not partake
of another man, Manu says, “Admittedly..” (MDh 1.157).

apady api nanyam bhajed ity aha kamam iti | (Nandana)

8 On this, see the section “Medhatithi” in Chapter 4.
° Kane (1962, 1:347-48) assigns a date of 1100-1300 to Sarvajfianarayana and regards Nandana as
a “late writer;” but offers no guess as to his precise date.
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The meaning of the verse is this: even if her husband died without arranging
away for her to live, she should not be unfaithful to him in order to acquire
wealth and the like suitable for a living.

yady asya jivanopayam avidhayaiva bharta mrtas tadapi jivanocita-
dhanadyartham na vyabhicared ity arthah | (Sarvajiianarayana)

As one can see from the above statements, both of these commentators are
here clearly indebted to Medhatithi and accept his exegesis on this particular
verse. Itis important to be cautious, however, about concluding from this that
either one of them actually opposes the institution of the widow ascetic per
se, as Medhatithi appears to. Instead, they may simply interpret Manu’s verse
as a hyperbolic statement to the effect that a woman should never take an-
other husband, even if it means nearly starving to death. In other words, they
may interpret kamam in Manu (5.157) as concessive, simply because their
revered predecessor Medhatithi has done so, but not fully share Medhatithi’s
view that the emaciation of widows is something that should not be done
(akaryam). Given the brevity of their commentaries, this is apparently im-
possible to tell.

Kullaka, however, who probably wrote his famous commentary on Manu
in thirteenth-century Benares,'® explicitly rejects the interpretation fa-
vored by Medhatithi, Sarvajianarayana, and Nandana and unambiguously
endorses the practice of widow asceticism:

Even when a livelihood is possible, she should emaciate her body by living
on purifying flowers, roots, and fruits, i.e., make her body emaciated by
eating little. And when her husband has died, she should not even utter the
name of another man with the thought of infidelity.

vrttisambhave ‘pi  puspamulaphalaih  pavitrai§ ca deham ksapayed
alpaharena ksinam kuryat | na ca bhartari mrte vyabhicaradhiya
parapurusasya namapy uccarayet |

As one can see from the above citation, Kullika construes Manu as

laying down an ascetic-like rule for the nonsexual behavior of widows.
Moreover, in his short commentary, he curiously makes no mention of

10 See Kane (1962, 1:758-59).



WIDOW ASCETICISM 203

the optionality of this rule, neglecting entirely to gloss the word kamam.
Hence, his commentary appears to reflect a stage of historical develop-
ment at which certain Brahmanical thinkers had come to look upon cer-
tain special ascetic practices as mandatory for any woman who outlived
her husband.

Thus, to summarize what has been established up to this point, from at
least the time of Baudhayana (c. second century BCE), authors within the
Dharmasastra tradition held that widows, like all women, should remain
under the constant supervision of their male relatives. Furthermore, two
Dharmasutras (BDh 2.4.7-8, VaDh 17.55-56) give evidence of a customary
period of mourning for widows, during which certain ascetic practices
were enjoined; and one of these texts (VaDh 19.33-34) prescribes op-
tional asceticism for the wives of a deceased king. Beyond this, however,
a single verse of Manu (5.157) is the only possible indication within the
extant Smrtis of the Dharmasastra tradition that the nonsexual behavior
of widows was subject to specific lifelong restrictions; and there is no in-
dication whatsoever in any of these texts that it was subject to mandatory
restrictions of this sort.

Nevertheless, although one finds very little evidence within the
surviving Dharmasastras of special nonsexual restrictions for women
whose husbands have died, this is decidedly not the case when it comes to
women whose husbands have gone abroad. For instance, we have already
seen in Chapter 1 that Manu (9.75) enjoins a woman whose husband has
gone abroad to stay at home unless her husband has failed to provide for
her, in which case she may take up a respectable occupation. But such a
rule, restrictive though it may be, can hardly be characterized as ascetic.

The later Dharmasastras of Yajnavalkya and Visnu, however, borrow
from Manu his theme of “rules for women whose husbands have gone
abroad”—what the commentators call prositabhartrkadharma—and
explicitly impose a number of specific ascetic-type restrictions upon
such women:

A woman whose husband has gone abroad should avoid playing, adorning
her body, attending gatherings and festivals, gaiety, and going to another
man’s home.

kridasarirasamskarasamajotsavadarsanam |
hasam paragrhe yanam tyajet prositabhartrka || (YDh 1.83)
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When her husband has gone abroad, a woman should not adorn herself, go
to other men’s homes, or linger in doorways or windows.

bhartari pravasite ‘pratikarmakriya | paragrhesv anabhigamanam
dvaradesagavaksesv anavasthanam | (ViDh 25.9-11)

Here we find for the first time sets of mandatory restrictive rules very
much like those known to have been applied to orthodox Hindu widows in
later periods.!! It must be stressed, however, that the authors of the above
statements do not explicitly prescribe these rules for widows, but rather for
women who are geographically separated from their husbands. Moreover,
whether or not they implicitly intend them for widows as well is uncertain.
Although it is distinctly possible that they do, the medieval commentaries
certainly do not interpret them this way. Whatever the case may be, given the
similarities between these early rules for women whose husbands have gone
abroad and the later rules for widows, it is reasonable to connect them histor-
ically in at least some loose fashion. In order to find Dharmasastra works di-
rectly advocating mandatory lifelong widow asceticism, however, one must
turn to a markedly later period, to that of the nibandhas or legal digests. But
before doing that, we will look at some evidence of early Brahmanical widow
asceticism from outside of the Dharmasastra tradition.

Early Hints of Widow Asceticism

Interestingly, the earliest clear evidence of mandatory lifelong widow asceti-
cism in India comes not from a Dharmasastra work, a Sanskrit work, or even
a Brahmanical work, but rather from the Purananuru, a Tamil work com-
posed in South India likely between 100 and 250 CE (Hart and Heifetz 1999,
xvi). Specifically, the Purananiiru is a collection of four hundred short poems
on kingship composed in the old Tamil language, the precursor of modern
Tamil and Malayalam. Importantly, several poems within it depict women
who outlive their husbands as required to obey at least four of their classic
restrictions: tonsure, self-emaciation, the avoidance of beds, and the avoid-
ance of ornaments.!? Thus, based upon this evidence and the comparatively

1 See, e.g., Julia Leslie (1989, 298-304; 1991) for detailed discussions of the lifelong ascetic rules
prescribed for a widow in the Stridharmapaddhati, an eighteenth-century legal digest.
12 See Purandniiru 224, 246, 253, 261, and 280.
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early date of the Purananiiru, George Hart (1973) has argued that the widow
asceticism practiced within orthodox Brahmanical communities during the
medieval and later periods is to a substantial degree the result of cultural in-
fluence from the Dravidian South.

Alongside this fairly clear evidence from Tamil sources, however, one also
finds in Sanskrit texts of the first millennium CE occasional hints of widow
asceticism of a rather unique type. This type of widow asceticism seems to be
distinctly Hindu or more precisely Brahmanical in religious orientation, as
opposed to Buddhist or Jain. It also appears to be open exclusively to women
whose husbands have died. That is, it apparently does not belong to a broader
tradition of female asceticism in which an array of women, including widows,
could participate, such as one finds in early Indian Buddhism and Jainism.
Instead, it seems to be an ascetic tradition comprised entirely of widows. For
these reasons, a discussion of it is germane to a general treatment of widow
asceticism under classical Hindu law.

An excellent way to begin to recognize the form of early Brahmanical
widow asceticism to which I have been referring is to carefully consider the
meaning and usage of the little known Sanskrit common noun katyayani. The
Amarakosa (2.6.17), the preeminent work of classical Indian lexicography,
likely dating to around the sixth century CE, defines a katyayani as follows:

A katyayani is a middle-aged widow who wears an ochre robe (kdsaya).
katyayany ardhavrddha ya kasayavasanadhava |

Hence, according to the Amarakosa, a katyayani is a woman of middle age
whose husband has died and who has donned an “ochre robe” or kasaya.
Given that this term is widely used to denote the distinctive garment worn
by renunciants in both Buddhist and Brahmanical traditions,'? there can be
no doubt that, as defined in the Amarakosa, a katyayani is a widow ascetic of
some kind.

13 For use of the term to denote a Buddhist monk’s robe, see, e.g., Mattavilasa 16, which are the
words of a Saiva mendicant to a Buddhist monk, suspected of stealing his skull-bowl: “Youre cov-
ered inside and out with unfading ochre (kasdaya). So how could a skull-bowl that has fallen into your
clutches remain unsullied?” (avrtam bahir antas ca kasayenanapayina | tvam praptam syat katham
nama kapalam akasayitam ||) For a case where kasaya is used to denote a Brahmanical ascetic’s robe,
see Yatidharmasamuccaya 3.17: “Devala states: ‘Ochre robe (kasdya), bald head, triple-staff, water-
pot, begging bowl, water-strainer, sandals, stool, and ragged shawl—these are the insignia of an as-
cetic?” (aha devalah—kasayamundatridandakamandalupatrapavitrapadukasanakantha matra iti |)
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Moreover, importantly, such a woman would seem to be an ascetic of a
type much more closely akin to male renunciants than the later classical
Hindu widow ascetic, which we will examine in the next section. For as
we will see, the classical Hindu widow ascetic is not supposed to wear the
ochre robe of a typical male ascetic, but rather undyed cloth; nor is she sup-
posed to depart from her home, as renunciants do, but rather live under the
direct supervision of her sons. By contrast, the fact that a katyayani wears
an ochre robe or kdsaya strongly suggests that, like other people in classical
India who wore such a garment, she was a person who had freely chosen
to go forth from her home and adopt a more typically renunciant lifestyle.
Beyond this, the very existence of a special term for a female renunciant
who was middle-aged and widowed implies that women fitting this de-
scription constituted a notably distinct type of renunciant in premodern
India for at least some period of time. Thus, it is worth making some effort
to flesh out the character of the katyayani alluded to in the Amarakosa’s in-
triguing definition.

Sadly, however, the evidence upon which to do this is extremely scant,
for so far as I have been able to determine, only a single Sanskrit text actu-
ally uses the word katyayanito denote anything other than a proper name.
This text is the Harsacarita, an incomplete biography of the historical
emperor Harsa written by Bana in the seventh century CE. Specifically,
the Harsacarita uses the diminutive form of the Sanskrit word katyayani,
katyayanika, twice in the sense given in the Amarakosa. The first in-
stance of the term occurs in a strikingly candid, autobiographical pas-
sage, where Bana explains how he was orphaned around age fourteen and
how, being a young man of means and free from normal parental control,
he subsequently engaged in all sorts of unruly behavior that led him into
disrepute. The significant part of this passage for present purposes reads
as follows:

And he (i.e., Bana) had friends of equal age and companions such as: the
brothers Candrasena and Matrsena, born of a Brahmin father and Stdra
mother; the vernacular poet I$§ana, his great friend; the hangers-on Rudra
and Narayana; the scholars Varabana and Vasabana; the descriptive poet
Venibharata; the well-born Prakrit author Vayuvikara; the panegyrists
Anangabana and Stcibana; the middle-aged widow-ascetic (katyayanika)
Cakravakika;. . ..
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abhavams casya vayasa samanah suhrdah sahayas ca | tatha ca
bhratarau parasavau candrasenamatrsenau bhasakavir isanah param
mitram pranayinau rudrandrayanau vidvamsau varabanavasabanau
varnakavir venibharatah prakrtakrt kulaputrah vayuvikarah bandinav
anangabanasicibanau katyayanika cakravakika . . . | (Harsacarita, p. 19)

Here Bana lists the various people with whom he associated during his wild
years before he settled down, came to Harsa’s court, and wrote the Harsacarita.
And as one can see, one of Bana’s companions in his youth was a katyayanika
named Cakravakika. It is hard to explain the meaning of the term katyayanika
here without reference to the Amarakosa’s aforementioned definition of
katyayani; and, indeed, this is precisely how the editor P. V. Kane (1986, 231) and
the translators E. B. Cowell and E W. Thomas (1968, 33) have interpreted the
term. Thus, this reference to a katydyanika named Cakravakika in Bana’s work
usefully informs us that the definition of katydyant given in the Amarakosa is
not a pure fabrication on the part of the lexicographer Amarasimha, for a least
one nonlexicographical Sanskrit text attests to it. Moreover, given the unusu-
ally realistic and candidly autobiographical character of the passage in which
the term occurs, it is likely, in my estimation, that katyayanis—in the sense of
middle-aged widow ascetics—actually existed in seventh-century North India,
where Bana spent his youth.

The second occurrence of the word katyayanika in the Harsacarita is part of a
passage, where Harsas father, King Prabhakara Vardhana, lies dying and Harsa
goes to comfort his mother. As he approaches the women’s quarters, he hears
the king’s various wives, who have decided to take their own lives, speak their
parting words to their beloved plants, pets, and human attendants. Significantly,
these words include the following, where one queen respectfully addresses a
katyayanika and effectively urges her not to grieve her passing:

O noble widow-ascetic (katyayanika), why are you crying? Fate compels me!
arye katyayanike kim rodisi | nitasmi daivena | (Harsacarita, p. 83)
From this, we learn two important details: first, that a katyayani was the kind
of person that might typically be part of a queen’s retinue and, second, that

they were persons of notable respect, given how the queen in the Harsacarita is
depicted as addressing one.
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Aside from these two passages from the Harsacarita and the definitions
given in the Amarakosa and a few other lexicographical works,'* the term
katyayani seems only to be used as a proper name in Sanskrit and Prakrit
literature.!> Nevertheless, I believe that we can gain important insights
into the figure of the katydyani from a text that never actually uses the
word as a common or proper noun, namely, the Malavikagnimitra, one
of the three surviving plays of Kalidasa, an author generally dated to
the fourth or fifth century CE. The play’s basic plot concerns a princess
Malavika who travels with her brother Madhavasena to Vidisa, the cap-
ital city of King Agnimitra, with whom he has promised to establish a
marital alliance. But on their way, Madhavasena is captured by his rival
cousin, the king of Vidarbha. Malavika, for her part, alludes capture
and, under the protection of the minister Sumati and his younger sister
Kaus$iki, joins a caravan headed for Vidisa. But as fate would have it, this
caravan is also attacked, this time by menacing forest tribesmen. And al-
though Malavika manages to escape, her protector Sumati is slain and
his sister Kau$iki knocked unconscious. Thereafter, bereft and alone,
Malavika finds her way to Vidi$a, where she joins the retinue of King
Agnimitra’s senior wife Dharini, but still keeps her royal identity secret
due to a prophecy that she would spend a year as a servant before finding
her husband.

For present purposes, it is not the play’s heroine Malivika who is of in-
terest, but rather the character Kausiki, for her behavior and social status
within the play exactly match what we would expect of a katyayani. To

4 In a lengthy lexicographical section, the Agni Purana (364.3) defines a katyayani simply as a
middle-aged woman (ardhavrddha) and does not include that she is also a widow and an ascetic.
However, the text often seems to provide only abbreviated definitions of words. For instance, im-
mediately after its definition of a katydyani, it defines a maid (sairindhri) simply as a woman who
goes to others’ homes (paravesmaga)—hardly a sufficient definition of such a woman. Thus, it is un-
likely that the author of this passage truly understands the term katydyani to denote nothing more
than a middle-aged woman. Similar to the Agni Purana, Halayudha’s eleventh-century lexicon, the
Abhidhanaratnamala (2.33) defines a katyayanika simply as a middle-aged woman (ardhavrddha tu
ya nari sa katyayanika smrta).

15 For instance, Katyayani is the name of one of Yajiavalkya’s two wives in the Brhadaranyaka
Upanisad (2.4.1, 4.5.1-2), where she is explicitly described as less erudite than her co-wife Maitreyi.
In Pali literature, there are also two women named Katyayani (Pali: kaccani, katiyani), one in
the Anguttara Nikaya (vol. 1, p. 26) and the other in the Jatakatthavannana (vol. 3, pp. 422-28).
Significantly, neither of these women is a renunciant, although the latter is a widow and likely
middle-aged. Beyond this, Katyayani is a fairly common epithet of the Goddess/Devi (see, e.g.,
Harivamsa app. 1.8.1, 1.24.90, 1.30.361-62, Amarakosa 1.1.36, and Harsacarita, p. 26). And, finally,
there is a female ascetic (pravrajika, tapasi) named Katyayani in the Kathasaritsagara (12.34.54-100),
who closely matches the definition of the common noun katyayani given in the Amarakosa (2.6.17).
Especially telling is the fact that she is explicitly introduced as middle-aged (KSS 12.34.54: praudha).
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begin with, consider how Kausiki recounts to King Agnimitra her actions
following the attack by the forest-dwelling tribesmen:

Female ascetic (i.e., Kausiki): Then I consigned my brother’s body to the
fire and, feeling the pain of widowhood made new again, arrived at your
country and donned these ochre robes (kasaya).

parivrajika—tato bhratuh  Sariram  agnisat  krtva  punar
navikrtavaidhavyaduhkhaya maya tvadiyam desam avatirya ime kasaye
grhite | (Malavikagnimitra 5.11)

Here, as one can see, Kausiki explains that after cremating her brother’s
body, she donned a pair of ochre robes (kdsaya), while experiencing liter-
ally “the pain of widowhood made new again” From this we learn not only
that Kausiki, who is identified as a female mendicant (parivrajika) in the
play, wore specifically ochre robes, but also that she was a widow prior to
her brother’s death. In addition, there is also the suggestion here that her de-
cision to don ochre robes and become a renunciant was associated with the
pain of widowhood. And it is also fairly safe to assume that Kausiki was un-
derstood to be broadly middle-aged in the play, given that even senior male
characters treat her with considerable respect and yet she was physically
fit enough to undertake a long journey. Therefore, the character Kausiki in
the Malavikagnimitra perfectly fits the definition of a katydyani given in the
Amarakosa.

Moreover, as readers familiar with Kalidasa’s play may recall, after taking
on a renunciant lifestyle, Kausiki joins the retinue of Queen Dharini and, in
this regard, her behavior notably matches that of one of the two katyayanikas
mentioned in the Harsacarita. Furthermore, one might reasonably imagine
that the other katyayanika in Bana’s text—his companion Cakravakika—
was an especially learned woman, considering that many of the other
companions that Bana kept during his youth are identified as poets and men
oflearning. And if this is the case, Kausiki once again matches our image of a
katyayani, for she stands out in Kalidasa’s plays as the only female character
who speaks Sanskrit, the language of educated men, rather than Prakrit.
Consequently, Kausiki looks to be precisely the sort of woman that both
Bana and Amarasimha would have referred to as a katyayani.

Of course, there is the issue that Kalidasa himself never identifies Kausiki
as such, but this can easily be explained by the fact that there is no evidence
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for the existence of the common noun katydayani prior to the sixth or seventh
century, several centuries after Kalidasa’s likely date. Thus, although certain
middle-aged widows may have donned the ochre robes and adopted the as-
cetic lifestyles of male renunciants during Kalidasa’s time, the word katyayani
may not yet have been used to denote them.

In any case, despite the absence of the word katydyani in Kalidasa’s works,
it seems that the very coinage of the term—perhaps in a later century—
adds significantly to our understanding of the character Kausiki, for it
indicates that her behavior, rather than being anomalous or idiosyncratic,
conformed to an established and respected social practice, even if our tex-
tual sources barely allow us to discern it. Conversely, the character Kausiki
in the Malavikagnimitra allows us to much more fully understand the so-
cial figure of the katydyani. For example, one learns from her that katyayanis
were probably high-caste women, for Kausiki’s brother was a high-ranking
royal official and, thus, almost certainly a Brahmin or Ksatriya by birth. One
also gets the distinct impression from the character Kausiki that katyayanis
were typically widows who renounced in middle age, as that was deemed the
proper time for women to renounce, rather than widows who renounced
at any age and just happened to have reached middle age. And this makes
good sense, for as mentioned earlier, the very existence of a special term for
female renunciants who are widows and middle-aged suggests that women
with these qualities comprised a distinct class of renunciant. Yet if widows of
any age could renounce, why would specifically middle-aged widows com-
prise a distinct class of renunciants and why don’t we find a generic Sanskrit
word for a widow renunciant of any age? Moreover, if women who had never
married were allowed to renounce, what would be distinctive in a good way
about being a middle-aged widow renunciant? Hence, it seems easiest to im-
agine that the common noun kdatydyani was coined, because certain people
considered middle-aged widows to be the only women properly entitled to
renounce and sought a term to distinguish renunciants of this type from
other female renunciants of less reputable types.

This in turn implies that katyayanis were not Buddhist in religious ori-
entation, but rather Hindu or, more accurately, Brahmanical. And the
religious orientation of Kausiki confirms this, for although a number of
noteworthy scholars have understood her to be a Buddhist nun,!® the evi-
dence clearly points toward her being a Brahmanical renunciant. To begin

16 See, for instance, Béthlingk and Roth (1855, 2:468) and Jamison (2006, 209n).
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with, nowhere in the Malavikagnimitra is Kausiki said to be a Buddhist nor
is she ever associated with any distinctively Buddhist terms or parapher-
nalia. And, in this regard, she contrasts sharply with the similar character
Kamandaki in the Malatimadhava, who is explicitly introduced as an “old
Buddhist nun” (saugatajaratparivrajika).'” The frequently encountered
view that Kaus$iki is a Buddhist nun then seems to stem entirely from the
fact that she is obviously not a Jain and the assumption that there were es-
sentially no female Brahmanical renunciants in early India. However, there
is good reason to believe that this assumption is wrong, such as the pas-
sage of Vasistha (19.33-34) discussed earlier in this chapter, according to
which the wives of a deceased king can either receive maintenance or be-
come renunciants.

Furthermore, within the Malavikagnimitra (1.14) itself, when King
Agnimitra sees his wife Dharini enter his court accompanied by Kausiki, he
likens her to the triple Veda accompanied by “knowledge of the Supreme Self
incarnate”:

Adorned with ornaments herself and accompanied by Kausiki in her
ascetics’ garb, she looks like the triple Veda accompanied by knowledge of
the Supreme Self incarnate.

mangalalamkrta bhati kausikya yativesaya |
trayi vigrahavatyeva samam adhyatmavidyaya ||

Thus, here the play’s protagonist compares Kausiki to knowledge of the
Supreme Self (adhyatma), which he regards as an austere complement to the
Vedas with their lavish rites. Obviously, this is not how one would describe
a Buddhist nun! Hence, Kalidasa must intend his character Kausiki to be a
Brahmanical renunciant. And since she so strikingly conforms to the image
of a katyayani gleaned from the Amarakosa and Harsacarita, it would seem
that the term also denotes a female Brahmanical renunciant rather than a
Buddhist nun.

Thus, whether or not everything suggested here about the elusive figure of
the katyayani is correct, this much at least is highly probable: during at least
part of the first millennium and within at least segments of Brahmanical so-
ciety, it was an established and accepted practice for high-caste widows of

17 See Malatimadhava, p. 10.
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middle age to become renunciants, if they so chose, and for elite members
of society to treat them with roughly the same sort of respect and deference
afforded to male renunciants. Certainly such venerated widow ascetics are a
far cry from the classical Hindu widow ascetic known from later times, who
is always deemed an inauspicious figure and required to engage in varied and
extreme forms of self-mortification simply to mitigate the stigma of her wid-
owhood. Within Dharmasastra literature, it is the nibandhas or legal digests
that first recognize and prescribe widow asceticism of this classical variety.
And it is these texts to which we will turn shortly.

Before turning to the legal digests, however, it is worthy briefly consid-
ering the etymology of the common noun katyayani, that is, how the word,
which was undoubtedly originally a proper name, came to denote generi-
cally a type of a middle-aged widow ascetic. Probably the best explanation
of this puzzling semantic development is to connect the common noun
katyayani with the use of katydyani as an epithet of the grand Hindu god-
dess, generally referred to by scholars as either “the Goddess” or “Devi” and
variously identified in primary sources with such major Hindu goddesses
as Parvati, Durga, and Kali. Both the Amarakosa (1.1.36) and Harsacarita
(p. 26)—the earliest texts to use the common noun katyayani—use
katyayani as an epithet of the Goddess. Therefore, it is clear that those who
employed kdatydyani as a common noun also knew the word as a name of
the Goddess. Hence, certain people might have come to refer to middle-
aged widow ascetics of a particular type as katyayanis, because, like the
Goddess, they were rare independent females deemed worthy of consid-
erable veneration within Brahmanical society.!® As to why katyayani was
chosen among the various available epithets of the Goddess, a plausible
answer is that it had the added advantage of connoting sageliness and
profound learning, for masculine katydyana had long been the name of
a celebrated Brahmanical sage. And here it is interesting to note that, in
addition to being the name of an erudite widow ascetic in Kalidasa’s play,
the word kausiki is also used as an epithet of the Goddess and one that
particularly sounds like the name of a female sage, given that masculine
kausika is a common patronym of the Vedic seer Visvamitra. Indeed, a pas-
sage of the Harivamsa (app. 1.8.1)—albeit one not included in the critically
reconstructed text—lists katyayani and kausiki alongside one another as

18 Note that it does not necessarily follow from this that katydyanis were Saktas or devotees of the
Goddess, only that the Goddess served as a model for understanding them.
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epithets of the Goddess. Thus, it may have been a practice for middle-aged
widow ascetics to take names that both connoted sageliness and connected
them with the Goddess. That one of these names came to be used as a
common noun for the entire class of such women seems a plausible expla-
nation of the common noun katyayani.

The Legal Digests

The Krtyakalpataru (Vyavaharakanda, pp. 635-38), a nibandha or legal di-
gest composed during the first half of the twelfth century, appears to be the
earliest Dharmasastra work to contain rules placing specific obligatory, life-
long restraints on the nonsexual conduct of widows. And the Smyticandrika
(Vyavaharakanda, pp. 594-97), which was probably composed less than a
century later, also advocates more or less the same rules in this regard as those
found in the Krtyakalpataru. In particular, both of these texts begin their
discussions of the rules applicable to the nonsexual behavior of widows by
quoting the same Smrti passage, which they ascribe to Harita. As it is quoted
and commented upon in the Smrticandrika (Vyavaharakanda, pp. 594-95),
this passage reads:

Now are explained the laws for a woman whose husband has died.
Regarding these, Harita states the following for the wife of an Ahitagni
(“man who has established the sacred Srauta fires”):

If an Ahitagni dies, his widow should take the fire lying in the coals of

his domestic fire and live, kindling it morning, noon, and evening, while

reciting the Sarparajii verses (TS 1.5.4).
In cases where the Srauta fires were established with half of the domestic
fire, a dead Ahitagni should be cremated with his three Srauta fires.
His domestic fire, however, should be kept for his widow to kindle. The
pieces of kindling lying among the embers are called the “coals” And,
thus, this is the meaning of Harita’s statement: his widow should take his
domestic fire residing in the embers and live in the house of her father-
in-law or the like, kindling that fire morning, noon, and evening, while
reciting the four verses that start, “The earth with plenty .. ” (TS 1.5.4).
The wife of a dead non-Ahitagni should also live in exactly this way, but
there is this difference: she should either perform the re-establishment
of the domestic fire following the procedure laid down in her family’s
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Grhyasitra or take a mundane fire. And, thus, Harita himself goes on
to state:

If a non-Ahitagni (dies), his widow should establish another fire or,

having taken a common fire, (kindle it as before).
The verb “dies” needs to be carried over after the phrase “If a non-Ahitagni.”
The phrase “kindle it as before” needs to be supplied after the phrase “having
taken a common fire” In the cremation rite of a non-Ahitagni, it is under-
stood that there is a previously existing domestic fire. Therefore, for the re-
production of that, Harita says that the widow “should establish another fire”

[Objection:] But in cases where the fires were established with the entire
domestic fire,'’ how does a woman whose husband has died worship his
fires? And it cannot be that what was said with respect to the wife of a non-
Ahitagni should be inferred to apply to her as well, since a woman whose
husband has died can bring about a non-mundane fire only through the
force of a scriptural statement.

[Reply:] Such a widow should kindle the fire as before, having taken
a churned fire, for in cases such as this Apastamba enjoins that the fu-
nerary rite of a wife should be performed with a churned fire, when he
says, “With a churned fire (they should cremate) a wife” (Hiranyakesi
Pitrmedhasiitra 3.12.12).2°

Having thus explained the particular fires that particular women should
kindle, Harita also states the laws common to all women whose husbands
have died:

She should reside in the house of her husband’s father or of her own

people; restrain her tongue, hands, feet, and sense-organs; practice good

conduct; lament her husband day and night; and emaciate herself with

vows and fasts. At the end of her life, she will then win her husband’s

world and never again be separated from her husband.

atha mrtabhartrkayah striya dharmah | tatrahitagner bharyam praty aha
haritah—
ahitagnis cet pramiyeta aupdasanavaksanagnim parigrhya sarparajiiibhir
anusavanam indhana vased iti |

19 In such cases, unlike in cases where only half the domestic fire is used in establishing the Srauta
fires, there is no longer a separate domestic fire. For a brief discussion of the difference between
ardhadhana and sarvadhana, see Kane (1962, 2:919n).

20 The “churned fire” (nirmathitagni) referred to here is presumably a fire separately produced
using the fire-drill (arani) of the woman’s husband.
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ardhadhanapakse mrtasyahitagnes tretagnind dahanam | aupdsandgnis
tu paf[tnylartham indhane dhriyate | ulmukavasthendhanany avaksanany
ucyante | evam cayam arthah—ulmukavastham aupdasanagnim parigrhya
bhimir bhimneti catasrbhir anusavanam indhana $vasuradigrhe vased iti |
evam evanahitagner mrtasya bharydavaset | iyams tu visesah—aupdasanagneh
svagrhyoktavidhina punah samdhanam laukikagner va parigraham kuryat |
tatha ca sa eva—

anahitagnis ced anyam adadhyaj janagnim va parigrhyeti |
anahitagnis cet prami[yeltety anusajyate | parigrhya purvavat
samindhanam dcared iti Sesah | anahitagner dahanakarmani
purvasthitasyaupasanasya pratipattir jateti punar utpattyartham anyam
adadhyad ity uktam |

katham  punah sarvadhanapakse myrtabhartrkaya —agniparicarya
na canahitagner bharyayam uktam apy ihyam vacanabalenaiva
mrtabhartrkaya  alaukikagninispatteh | ucyate—nirmathitagnim
parigrhya purvavat samindhanam dcaret | nirmanthyena patnim ity
apastambenaitasmin pakse nirmanthyena patnyah pitrmedhavidhanat |

evam strivisese gnivisesasamindhanam uktva sarvapramitabhartrkayah
sadharanadharmam apy aha sa eva—

bhartuh pituh svajanasya va grham asritya samyatajihvahastapadendriya

svacaravati divaratram bhartaram anusocanti vratopavasaih krsatma

ayuso ‘nte patilokam jayati na bhityah pativiyogam dapnotiti |

As one can see, the end of this passage lays down what the Smyrticandrika
regards as the general rules for all widows and these are clearly mandatory,
lifelong, and, broadly speaking, ascetic in nature. Specifically, they require a
widow to live in a house belonging to either her husband’s or her father’s kin;
act with verbal and physical restraint; practice virtuous conduct; lament her
deceased husband day and night; and emaciate herself by performing a reg-
imen of vows and fasts.

Furthermore, it is noteworthy that while other Smrti passages cited in
the Krtyakalpataru and Smyrticandrika prescribe some of the same ascetic
practices as those enjoined by Harita, none adds anything substantial be-
yond them. Note, for example, the following verse ascribed to Brhaspati,?!
which is quoted in both the Krtyakalpataru (Vyavaharakanda, p. 636) and
the Smrticandrika (Vyavaharakanda, p. 595):

2 In Aiyangar’s attempted reconstruction of the Brhaspati Smrti, this is BSm 25.15.
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Even a sonless woman goes to heaven, if she delights in performing vows
and fasts, remains strictly celibate, and constantly rejoices in practicing
self-restraint and giving gifts.

vratopavasaniratd brahmacarye vyavasthita |
damadanarata nityam aputrapi divam vrajet ||

Aside from the minor detail that a widow should give pious gifts, this passage
adds nothing to what Harita has already expressed. And one can rightly say
this about all of the other Smrtis pertaining to lifelong widows that are cited
in either the Krtyakalpataru or the Smrticandrika.

The first part of Harita’s statement, however, is unique among the
Smrtis cited in these early nibandhas in that is unconcerned with any
activities that one might consider ascetic within the Brahmanical con-
text. Instead, it deals with a particular ritual duty incumbent upon an
orthodox Brahmanical widow, namely, the maintenance of a sacred fire
associated with her deceased husband. The Smyrticandrika explains the
details of this duty as follows: if a man had maintained both the single
domestic fire, originating from his nuptial fire, and the three solemn
Srauta fires used in Vedic ritual, his widow should faithfully kindle his
domestic fire thrice a day, while reciting the Vedic Sarparajii verses. If,
however, he had maintained only the three Srauta fires, she should take
up a freshly produced fire and kindle it in this same way. And if he had
not maintained any sacred fires at all or simply maintained the single do-
mestic fire, she should either take up an ordinary fire or ritually reestablish
the domestic fire used in his cremation and faithfully kindle that in the
aforementioned manner. Hence, following Harita, both the Smrticandrika
and the Krtyakalpataru imagine that a widow should engage not only
in a set of austere practices but also in a certain form of continuous do-
mestic fire ritual. And given the well-established connections between
domestic ritual and domesticity in general within the classical Indian con-
text, this suggests that, according to these texts, widows were not wholly
marginalized from ongoing social life.??

Therefore, it is quite revealing that all of the later commentaries and
nibandhas within the Dharma$astra tradition omit Harita’s statement

22 For an excellent treatment of a somewhat related phenomenon, see Olivelle’s (1995, 12-26) dis-
cussion of the “domestication of asceticism” within the Sri-Vaisnava tradition.
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altogether and, indeed, make no mention whatsoever of a widow’s right or
obligation to engage in domestic fire ritual. Instead, in the period following
the Krtyakalpataru and Smrticandrika, a new, rather lengthy, and markedly
different Smrti passage becomes the dominant expression of the orthodox
Brahmanical attitude toward widows or at least toward those widows that
did not perform sati. The earliest firmly datable occurrence of this passage is
in the fourteenth-century digest, Madanaparijata (pp. 202-3). However, it is
also found in the Kasikhanda of the Skanda Purana (4.73-105), which like-
wise may date to the fourteenth century,* and in the Nirnayasindhu (p. 440)
and Samskaramayiikha (p. 119), both of which date to the seventeenth cen-
tury.?* Significantly, in all of these texts the passage in question constitutes
virtually the only passage that lays down rules for the nonsexual behavior of
widows.?
This passage, as cited in the Madanaparijata (pp. 202-3),? reads:

Even for remaining a lifelong widow, special rewards, such as heaven, are

laid down in a particular Smrti:
If a woman remains a lifelong widow after her husband has died, she will
reunite with her husband and attain the pleasures of heaven. However,
when a widow binds her hair into a braid, it puts her husband in
bondage. Therefore, a widow should always shave her head. She should
always eat just one meal a day, never a second. She should perform vows
for three nights, five nights, or fortnights; fast for a month or perform

23 See Adriaensen, Bakker, and Isaacson (1998, 15-16).

24 On the provenance of these two texts, see Kane (1962, 1:932-33, 940).

%5 The Madanaparijata (pp. 202-3) cites absolutely no other passages dealing with lifelong
widows. The Samskaramayiikha (p. 119), however, also quotes MDh 1.157-58 (cited above)
and the Nirnayasindhu (p. 440) quotes a Smrti ascribed to Pracetas that prohibits renunciants,
students, and widows from chewing betel leaf, using unguents, and eating out of copper bowls.
In addition to this, the Nirnayasindhu troubles to account for BDh 2.4.7-8 (cited above) by
explaining that it applies only to wives of different social classes and attributing this position to
Apararka (yat tu baudhayanah . . . tad asavarnaparam ity apararkah). It is noteworthy, however,
that Apararka himself does not appear to express this position in his twelfth-century commentary
on Yajnavalkya.

26 This passage is virtually identical to verses 4.73-83, 102-5 of the Kasikhanda of the so-
called Skanda Purana, compiled and printed by Nag Publishers. The Nirnayasindhu (p. 440) and
Samskaramayitkha (p. 119) also cite this same passage, but in a significantly abridged form.
Neither the Madanaparijata nor the Samskaramayiikha ascribes the passage to a specific text. The
Nirnayasindhu, however, explicitly ascribes it to the “Skanda Purana as cited in the Madanaratna”
(madanaratne skande). The Madanaratna (also called Madanaratnapradipa) is an apparently vast
nibandha, likely dating to the fifteenth century. For a discussion of it, see Kane (1962, 1:804-9).
Unfortunately, only two sections of the text (on gifting and judicial procedure) have been published,
neither of which contains a discussion of widows.
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a lunar penance; and perform Krcchra, Pardka, or Tapta-Krcchra
penances. She should subsist by eating food comprised of only barley,
fruits, or vegetables or by performing vows to consume only milk, until
life departs on its own. If a widowed woman lies on a bed, it casts her
husband into hell. Therefore, a widow who desires her husband’s hap-
piness should sleep on the ground. A widowed woman should never
decorate her body; she should never use fragrant substances; and she
should each day offer a libation of water mixed with kusa grass and
sesame seeds to her husband.
This libation applies only in the absence of sons and grandsons.

She should worship Visnu only with the thought of her husband, never
otherwise. She should always meditate upon her husband as supreme and
bearing the form of Visnu. Whatever her husband most desired in the
world and whatever he strove after she should give to virtuous men with
the desire to please her husband. In the months of Vaisakha, Karttika,
and Magha, she should perform special vows, bathe, give gifts, travel to
sacred sites, and constantly recite the names of Visnu. By performing
such scripturally sanctioned vows and observances in accordance with
the prescribed rules, she should pass the days of Vaisakha, Karttika, and
Magha. She should never mount an ox even if she’s near death; don a
cloak; or wear altered clothes. Devoted to her husband, she should never
do anything without first seeing his sons. Even a widow who observes
these laws is a faithful wife. She will reach the worlds of her husband and
never be sad.

vaidhavyapalane ‘pi svargadiphalavisesah smrtyantare smaryate |
patyau mrte ca ya yosid vaidhavyam palayet kvacit |
sa punah prapya bhartaram svargabhogan samasnute ||
vidhavakabaribandho bhartrbandhaya jayate |
Siraso vapanam tasmat karyam vidhavaya sada ||
ekaharah sada karyo na dvitiyah kadacana |
triratram paficaratram va paksavratam athapi va ||
masopavasam va kurydc candrayanam athapi va |
krcchram parakam va kuryat taptakrcchram athapiva ||
yavannena phalaharaih $akaharaih payovrataih |
pranayatram prakurvita yavat pranah svayam vrajet ||
paryankasayini nari vidhava patayet patim |
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tasmad bhusayanam karyam patisau[khya]samilhaya)? ||

naivangodvartanam karyam striya vidhavaya kvacit |

gandhadravyasya sambhogo naiva karya[s)*® taya punah |

tarpanam pratyaham karyam bhartuh kusatilodakaih ||
tarpanam putrapautrabhavavisayam |

visnos tu pujanam karyam patibuddhya na canyatha |

patim eva sada dhyayed visnuriipadharam param ||

yad yad istatamam loke yad yat patyuh samihitam |

tat tad gunavate deyam patiprinanakamyaya ||

vaisakhe karttike maghe visesaniyamam caret |

snanam danam tirthayatram visnor namagraham muhuh ||

evamvidhais ca vidhivad vidhisthair niyamair vrataih |

vaisakhan karttikan maghan evam evativahayet ||

nadhirohed anadvaham pranaih kanthagatair api |

karicukam na paridadhyad vaso na vikrtam vaset ||

adrstva [tu sutan]® kimcin na kuryad bhartrtatpara |

evamdharmasamayukta vidhavapi pativrata |

patilokan avapnoti na bhavet kvapi duhkhita ||

As one can see, the above passage explicitly requires a widow to keep her
head perpetually shaved; eat just one meal a day; regularly perform vows,
fasts, and penances; sleep only on the ground; eschew bodily ornamenta-
tion; worship Visnu only as an aspect of her husband; avoid wearing cloaks
or altered garments; and refrain from doing anything without first con-
sulting her sons. Hence, it contains a large number of discrete nonsexual
restrictions that are conspicuously absent from the earlier Dharmasastra lit-
erature, but many of which are well-known from the early colonial and later
periods.*® Therefore, Kane (1962, 2:587-93) appears quite right in his claim
that this passage is probably the earliest literary attestation of the well-known
Brahmanical custom of shaving a widow’s head, a ritual act which Olivelle
(1998) persuasively interprets as symbolic of profound ritual and social sep-
aration. Kane seems to miss, however, that the passage under discussion

27 This is the reading of the printed Kasikhanda. The Madanaparijata reads as patisaukhyam
samihita.

28 This is the reading of the printed Kasikhanda. The Madanaparijata reads as karyam.

2 This is the reading of the printed Kasikhanda. The Madanaparijata reads as ca tasu na.

30 See, e.g., the description of the lives of Brahmin widows in modern rural Bengal in Lamb (2000,
213-38).
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also constitutes the first evidence within the Dharmasastra tradition of a siz-
able array of other harsh restrictions placed upon widows. Therefore, when
viewed diachronically, the content and tone of this passage suggest a major
shift in Brahmanical attitudes toward widows, specifically a shift in favor of
notably increased social marginalization and material deprivation.

Furthermore, when compared with the earlier passage of Harita, the above
passage ritually marginalizes widows from ongoing domestic and familial
life in a markedly increased way. For whereas Harita requires a widow to en-
gage in what is essentially a special form of domestic fire ritual, this passage
makes no mention of any such ritual activity. Instead, it requires a widow
to engage in a number of ritual actions that are by no means unique to do-
mestic existence, but rather generally allowable for any person to perform.
Specifically, it enjoins a widow to carry out a grueling regimen of meritorious
vows, fasts, penances, pilgrimages, baths, and gifts and to regularly worship
Visnu, but only with her husband in mind. Indeed, the only truly domestic
ritual activity prescribed here for a widow is the daily offering of libations
to her deceased husband—a part of the well-known Brahmanical system
of ancestor worship known as Sraddha. But far from indicating nuptial or
domestic well-being, which are the obvious Brahmanical connotations of
sacred fire, this ritual activity is morosely associated only with the death of
the widow’s husband—something it is clear that a widowed woman is sup-
posed to keep constantly in mind, according to the orthodox Brahmanical
thought of this time. Moreover, it must be noted that the Madanaparijata
limits even this ritual allowance to cases where a man has no surviving
sons or grandsons. And the Nirnayasindhu (p. 440) and Samskaramayiikha
(p. 119) both endorse this same restriction. Hence, the ritual marginalization
of widows within these Dharmasastra texts is especially severe.

Finally, given that the Smrti passage quoted in the Madanaparijata and
other later nibandhas describes what one may think of as the classical Hindu
widow ascetic (i.e., the traditional high-caste widow as described in most
broad surveys of Hinduism®), it is useful to consider how this widow as-
cetic differs from the standard male ascetic or world renouncer described in
Brahmanical literature. Three major points of difference in particular stand
out. First, as Julia Leslie (1989, 58-59) points out, the widow ascetic differs
from the male world renouncer in that she does not voluntarily opt out of do-
mesticlife. Instead, domesticlife is—according to the normative Brahmanical

31 See, e.g., A. L. Basham (1968, 187-88).
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view at least—simply out of reach for her, as she has no socially respect-
able choice other than celibate asceticism or suicide by self-immolation.
Second, unlike the male world renouncer, the widow ascetic does not leave
her home, but rather must emphatically stay put, dwelling in the home and
under the supervision of either her affinal or her natal relatives. In this re-
gard, the previously discussed figure of the katydyani and Vasistha’s state-
ment (19.34) allowing widowed queens to become renunciants differ notably
from later descriptions of the classical Hindu widow ascetic. Lastly, although
she must perform an array of religious vows, fasts, and the like, which in or-
dinary life would be regarded as supererogatory, the widow ascetic is not
generally depicted as engaged in the single-minded pursuit of the highest
religious goal, namely, liberation from the cycle of rebirth, as the male ascetic
is. Instead, the Smrti first quoted in the Madanaparijata that most clearly
prescribes classical widow asceticism says that a widowed woman should
follow the prescribed rules in order to “reunite with her husband and attain
the pleasures of heaven.”3? Moreover, this same passage explains that a widow
is prohibited from both braiding her hair and sleeping on a bed because of
the immense otherworldly harm these acts would cause her deceased hus-
band. Hence, according to this passage, the goal of widow asceticism is not
the typical ascetic goal of liberation from the cycle of rebirth altogether, but
rather the joyful reunion in heaven of husband and wife.

There is, however, one noteworthy piece of evidence from the Dharmasastra
tradition that some Brahmanical thinkers understood widows as at least po-
tentially engaged in the pursuit of liberation. This piece of evidence comprises
one of the arguments that two medieval opponents of sati, Vijiane$vara and
Devana Bhatta, raise against the practice. The essence of this argument,
which we will examine in detail in the following chapter, is that widow as-
ceticism is superior to sati, because sati results merely in rebirth in heaven,
whereas a living celibate widow may possibly attain liberation from the cycle
of rebirth itself. Moreover, from the way he uses the technical terminology of
renunciate Vedanta philosophy in articulating this argument, Vijianesvara

32 Madanaparijata, p. 202: sa punah prapya bhartaram svargabhogan samasnute

33 See Mitaksara on YDh 1.86: “So long as life remains, it is possible that, through knowledge of the
Self, a person who has destroyed his mind’s blemishes by performing regular and occasional rites and
succeeded at learning, reflecting, and meditating will attain liberation, which is defined as the attain-
ment of brahman, which is eternal and unsurpassed bliss”” (ayusah Sese sati nityanaimittikakarma-
nusthanaksapitantahkaranakalankasya sravanamanananididhyasanasampattau satyam atmajiianena
nityaniratisayanandabrahmapralaksanamoksasambhavah) Note, in particular, the explicit men-
tion here of the threefold Vedantic process of sravana (“learning”), manana (“reflecting”), and
nididhyasana (“meditating”), whereby one fully internalizes the liberating message of the Upanisads.



222 WIDOWS UNDER HINDU LAW

apparently understands the liberation attained by a celibate widow to be
fully the same as that attained by a male ascetic. Hence, for him the goal of
widow asceticism is complete liberation, at least for those widows who aspire
to it. And in this regard, his understanding of widow asceticism is reminis-
cent of the earlier figure of the katydyani. Furthermore, it appears that other
Brahmanical thinkers, including opponents and proponents of sati, by and
large accepted the position that widowed women might attain liberation. For
although Devana Bhatta is the only other Dharmasastra author to endorse
Vijhane$vara’s argument against sati,* it is striking that proponents of the
practice nowhere reject the claim that by living, celibate widows can attain
liberation. Instead, as will be shown in the next chapter, authors in favor of
sati eventually overcome Vijianesvara’s argument by citing a new Smrti that
explicitly lists liberation as one of the rewards of the practice.

Conclusion

To summarize, although the evidence is admittedly scant, it appears that
restrictions on the nonsexual behavior of widows are by and large a rela-
tively late innovation within the Dharmasastra tradition. Early on, the two
youngest Dharmasitras (BDh 2.4.7-8, VaDh 17.55-56) give evidence of a
period of ascetic mourning for widows, and the younger of these texts (VaDh
19.33-34) also prescribes optional lifelong asceticism for widowed queens.
Moreover, a verse of the Manava Dharmasastra (5.157) may be interpreted as
prescribing perpetual asceticism as a supererogatory option for all widows.
Beyond this, however, there is essentially no textual evidence of special non-
sexual restraints for widows within the Dharmasastra tradition prior to the
twelfth century, when nibandha literature begins to appear.

Nevertheless, as I have shown, there is evidence of Brahmanical widow
asceticism in a few non-Dharmasastra works dating to roughly the middle
of the first millennium CE. Participation in the type of early Brahmanical
widow asceticism alluded to in these texts seems to have been restricted
to middle-aged women. And the common noun kdtydyani was apparently
coined to designate such middle-aged widow ascetics, who seem to have been
much more akin to typical male renunciants in their attire, basic lifestyle, and
social status than to later Hindu widow ascetics. Particularly important in

3 See Smyticandrika, Vyavaharakanda, pp. 596-97.
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this regard is the element of choice, for the earlier and more esteemed form
of Brahmanical widow asceticism, unlike later classical Hindu widow asceti-
cism, appears to have been a strictly optional undertaking.

The Purananiiru, a collection of classical Tamil poems likely dating to
the second or third century CE, is the earliest text where one finds a depic-
tion of a widow ascetic of the classical Hindu type (i.e., a widow required to
shave her head, eschew ornamentation, sleep on the ground, etc.). Within
the Dharmasastra tradition, one has to wait roughly a millennium for the
nibandha literature to find a similar sort of widow ascetic, for it is in this
literature that one encounters, for the first time, sets of lifelong, mandatory
restrictive rules directed specifically at the nonsexual aspects of a widow’s
life. Furthermore, when one compares the nibandhas of the twelfth and
thirteenth centuries with those of the fourteenth and later centuries, there
is a discernible trend toward increasingly harsh and visible restrictions for
widows. Indeed, it is only in the fourteenth-century Madanaparijata that all
of the various restrictive rules associated with the classical Hindu widow as-
cetic become established within the Dharmasastra tradition.

Thus, Dharmasastra rules governing the nonsexual behavior of widows
change considerably over time from the third century BCE to the four-
teenth century CE and beyond. Specifically, although widows are always
supposed to live under male control and supervision, they enjoy markedly
greater freedom early on with regard to diet, dress, and general lifestyle.
In later times, by contrast, particularly between the twelfth and fourteenth
centuries, the freedom of Brahmanical widows is sharply curtailed and a new
set of harsh ascetic restrictions is imposed upon all women who outlive their
husbands. It is interesting to note, however, that although Dharmasastra lit-
erature testifies to this major shift in Brahmanical opinion regarding widows,
it contains little evidence of a real juridical debate on widow asceticism, for
the literature expresses changes in opinion on the topic simply by citing new
scriptural passages rather than by arguing about the correct interpretations
of established scriptures. And in this regard, the issue of widow asceticism
differs notably from the three other widow-related issues that are the subjects
of chapters in this book.

The preceding summary of this chapter’s major findings naturally invites
the question: Why did Brahmanical communities come to regard and to treat
widows as unfit for ongoing social life and why does this feeling appear to have
intensified specifically between the twelfth and fourteenth centuries? This is
an interesting question that requires the detailed and careful consideration
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of diverse historical developments in the subcontinent between 200 BCE
and 1400 CE. It is also a question that is unlikely to have a simple mono-
causal solution. Hence, rather than attempting to provide a definitive answer
to it, I will here merely propose and consider a number of separate pos-
sible explanations that may help account for the major shift in Brahmanical
opinion regarding widows that has been outlined in this chapter.

The first possible explanation is that widow asceticism was initially pop-
ular primarily within elite martial communities and that Brahmanical
groups gradually adopted the custom in emulation of members of such
communities. The key piece of evidence supporting this explanation is that
by far the earliest Dharmas$astra passage to mention lifelong asceticism for
widows (VaDh 19.33-34) prescribes it specifically only for the wives of de-
ceased kings. However, as explained earlier, the kind of asceticism prescribed
in this passage appears to differ markedly from the more famous and influen-
tial form of widow asceticism prescribed in the later nibandhas, which I have
been referring to as classical Hindu widow asceticism. Furthermore, even if
one were to accept the royal origin of classical Hindu widow asceticism, it is
unclear precisely why Brahmanical groups would seek to emulate elite war-
rior communities in their treatment of widows and also why their emulation
would intensify between the twelfth and fourteenth centuries. Consequently,
this explanation is not a very persuasive one.

A considerably more persuasive explanation is the influence of Dravidian
custom, for as mentioned earlier, a work of classical Tamil poetry, the
Purananiiru, is by far the earliest text to depict widows as obeying at least
four of their classic restrictions. Thus, based upon this evidence and the com-
paratively early date of the Purananiiru, Hart (1973, 241-42) argues that the
widow asceticism practiced within orthodox Brahmanical communities
throughout India during the medieval and later periods is to a substantial de-
gree the result of cultural influence from the Dravidian South. Buttressing his
case, he also argues that it is “only in early Tamil literature that the real reason
for suttee and widow asceticism is stated: that the widow is full of sacred
forces which might endanger herself and others unless they are suppressed”
(1973, 250). Hence, according to Hart, widow asceticism evinces a distinctly
Dravidian cultural logic. However, even if one accepts that the dangerous sa-
cred forces believed to reside in widows in early South India are the original
reason for widow asceticism, it is rather doubtful that they constitute the pri-
mary reason for these practices within orthodox Brahmanical communities,
given—as Hart himself implies—that the voluminous literature of these
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communities provides little or no evidence of a belief in such forces.
Moreover, although the evidence from the Purananiiru constitutes a plausible
case for Dravidian influence, it does nothing to explain why Brahmanical
attitudes toward widows changed specifically during the first four centuries
of the second millennium.

In order to account for this, it is useful to consider the influence of
Islamicate culture and especially Islamicate political power as a third pos-
sible explanation. The crucial fact to note here is that during the period
1100-1400 CE, when Brahmanical advocacy of widow asceticism dramat-
ically increases, Islamicate power in South Asia also dramatically and fa-
mously increases. Furthermore, evidence suggests that the more extreme
form of widow asceticism, involving perpetual tonsure, sleeping only on the
ground, and so on, which I have called classical Hindu widow asceticism,
may have first become a Brahmanical custom specifically in the Benares area,
aregion that was especially threatened by and eventually fell under the sway
of Islamicate military power.?® It, therefore, seems distinctly possible that
the shift in attitude toward widows reflected in Dharmasastric discourse is
somehow a reaction to the Muslim military conquests of the twelfth to the
fourteenth centuries.

There are, however, two apparent shortcomings to this explanation. First,
one of the earliest Dharmasastra texts to prescribe widow asceticism, the
Smrticandrika, was composed in an area—early thirteenth-century South
India—that was seemingly free from the threat of Islamicate political power.
Thus, although the historically momentous encounter with Islamic civiliza-
tion during the period 1100-1400 may have greatly impacted Brahmanical
attitudes toward widows, it can only account for part of the historical
developments outlined in this chapter. Second, even if one accepts signifi-
cant Islamic influence, it remains to be explained precisely why contact
with Islamicate culture or the threat of Islamicate power inspired orthodox
Brahmanical communities to change their treatment of widows in the way
they did.

Another way to account for the development of mandatory widow ascet-
icism within Dharmasastra specifically between the twelfth and fourteenth

3 Note that although the Madanaparijata was composed in fourteenth-century Kath near Delhi
(Kane 1962, 1:798-84), the Kasikhanda of the Skanda Purana was likely composed in fourteenth-
century Benares (Adriaensen, Bakker, and Isaacson 1998, 15-16); the Nirnayasindhu was composed
in sixteenth-century Benares (Kane 1962, 1:932-33); and the Samskaramayiukha was composed in
sixteenth-century Bhareha just outside of Benares (Kane 1962, 1:938-40).
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centuries is to connect it with widows” markedly increased inheritance rights
beginning around the turn of the twelfth century. For as readers may recall
from the preceding chapter, the Mitaksara, a work dating to c. 1075-1125,
seemingly ushers in a new period of Hindu law, wherein it was unanimously
agreed for the first time that the wife of a sonless man was the primary heir to
his entire estate. Moreover, it is crucial to recall that a man’s wife supplanted
specifically his brothers as his primary heir. Hence, it may not be a coinci-
dence that the first Dharmasastra texts to advocate widow asceticism—
the Krtyakalpataru and Smrticandrika—were composed shortly after the
Mitaksara and that the form of widow asceticism prescribed in Dharmasastra
texts becomes notably harsher around the fourteenth century. For it is easy to
interpret these developments as a reaction against the significantly increased
inheritance rights of widows, that is, as a juridical attempt to prevent women
from properly enjoying their wealth in a context where their lawful right to it
was deemed undisputable.

Asto why men would seek to prevent widows from enjoying the use of their
lawfully owned property, two reasons present themselves. On the one hand,
there is the possibility of simple resentment on the part of a man’s brothers
and other male relatives, as they watched his widow receive property that
would otherwise have been theirs. And on the other, there is the great value
placed upon the control of women in early South Asia as an index of family
honor and social status—a value that, drawing upon the work of Sherry
Ortner (1996, 55-58), I have tentatively connected to the hypergamous na-
ture of classical Indian society. Bearing this in mind, one can readily under-
stand how threatening men living in traditional Brahmanical communities
would have found female relatives who were independently wealthy, such
as many sonless widows would have been according to the Mitaksara and
all subsequent Dharmasastra texts. Hence, unpleasant as it may be to con-
template, it is plausible to interpret the development of widow asceticism
within Dharmasastra, in part or in full, as a reaction to the increasing inher-
itance rights of widows. Furthermore, as we will see in the next chapter, it
is even more plausible to interpret the adoption of sati within Brahmanical
communities as precisely such a reaction.



4
Sati

This chapter deals with what is undoubtedly the most widely discussed
and hotly debated aspect of traditional Hindu widowhood: the practice of
widow self-immolation, or more precisely the practice of a Hindu widow
committing suicide by ritually ascending the funeral pyre of her deceased
husband. A number of terms both in English and in Indian languages have
been used to denote this practice. Although English sources often refer to it
simply as “widow burning,” they perhaps more frequently use the term “sati”
to denote it—a practice that I will here adopt both for the sake of convenience
and because it has become rather standard usage in scholarly works. Given its
currency in modern English, one might regard the term “sati,” which is often
given the alternative spelling “suttee” in older sources, as an English loan-
word rather than a properly foreign word. In any case, its derivation from
Sanskrit sat7 during the British colonial period is clear. Importantly, how-
ever, the shift from Sanskrit sati to English sati involves more than simply
the loss of italics and a diacritical mark. It involves a significant semantic
shift, too, for the word sati in Sanskrit sources never refers to the practice
of widow self-immolation. Instead, it denotes a good and virtuous woman.
The explanation for the semantic shift from woman to practice in the process
of English borrowing is almost certainly that some Hindus came to regard
a good, virtuous woman—a sati—as one who, among other things, ascends
her husband’s funeral pyre. Hence, what was at first a term associated with
a self-immolating widow became in English the standard term for widow
self-immolation itself. Contrary to English usage, however, Sanskrit sources
use several different—typically euphemistic—terms to denote the Hindu
practice of widow self-immolation, specifically: sahagamana (“going with”),
anugamana (“going after”), sahamarana (“dying with”), anumarana (“dying
after”), and anvarohana (“ascending after”).

As T have already alluded, sati has often been discussed in an array of
modern sources, including newspaper articles, colonial administrative
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reports, Christian missionary accounts, and scholarly publications.! Despite
the enormous amount of attention that it has received, however, a large
number of other cultures have historically observed practices strikingly sim-
ilar to sati—practices that we may collectively describe as ritualized forms
of widow suicide or “following into death” (German: Totenfolge). Such
practices are attested, for instance, in premodern Japan and China, in an
array of colonial and precolonial African societies, and among the medieval
Rus and at least a few native tribes of North America.2 Hence, from a certain
perspective, one might say that sati is hardly a uniquely Indian cultural prac-
tice and sympathize with those who resent the Western fascination with it as
part of the Orientalist legacy, committed to showing the inherent backward-
ness of traditional Indian society.

Nevertheless, sati must be a subject of sustained discussion in this book,
for it was the subject of a lengthy and complex debate within medieval
Dharmasastra, a debate with important echoes in the later colonial debate on
the same topic. Beyond this, there are at least three salient features of sati that
seem to set it apart from most other forms of ritual widow suicide and, there-
fore, make it arguably an object worthy of special scholarly attention. The
first of these is that while most cultures that have had institutionalized forms
of widow suicide or following into death abandoned the practice altogether
by the early twentieth century at the latest, sati is a notable exception. Indeed,
as Joerg Fisch (2006, 345) notes in his masterful study of ritual widow sui-
cide as a global phenomenon, “India is the only region in the world in which
following into death can be proved to exist even today.”® The second rather
distinctive feature of sati—and one that is likely related to the first—is its his-
torical spread beyond royal circles to larger segments of Indian society. For
while ritual widow suicide in most societies seems to have been effectively
restricted to select members of the ruling class, sati in India eventually came

! In terms of scholarly writings, H. T. Colebrooke (1795) very early on wrote an article in which
he translates and briefly discusses an array of Dharmasastra texts on sati. Since then, a number of
later Indologists (e.g., Hall 1868; Kane 1962, 2:624-36; Garzilli 1997) have also cited and analyzed
these and a handful of other Sanskrit texts on the topic. Most scholarship on sati, however, has dealt
with non-Sanskrit sources and especially with the colonial and modern periods (e.g., Mani 1998;
Narasimhan 1992; Nandy 1994).

2 For an extensive discussion of ritualized widow suicide outside of India, see Fisch (2006,
23-209).

3 For scholarly discussions of the most recent known act of sati, that performed by the Rajput widow
Roop Kanwar on September 4, 1987, see Narasimhan (1992, 1-10), Oldenburg (1994, 101-30), and
Nandy (1994, 131-59).
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to be an established custom among Hindu widows of virtually every social
class, although members of the higher castes do seem to have engaged in the
practice more frequently.* The final unique feature of sati is that it is much
better documented and, thus, known than any other form of ritual widow
suicide (Fisch 2006, 9).

Earliest Sources

There is absolutely no mention of sati in the Dharmasitras, Manu,
Yajiavalkya, or Narada. It is only in the two youngest surviving Smrtis of
the Dharmasastra tradition—those ascribed to Visnu and Parasara—that
one encounters any reference to the practice. Thus, sati first appears in
Dharmasastra literature at a relatively late date, specifically around the sev-
enth century CE. Far earlier than this, however, we find references to sati in
non-Dharmasastra sources. Therefore, it is worth giving a brief account of
these sources in order to provide relevant context for understanding later
Dharmasastric treatments of the topic.

Much like the early Dharmasastra literature, the Vedas do not contain any
clearreferences to sati. Nevertheless, as [ will show later on, several Dharmasastra
commentators interpret the following verse of the Rgveda (10.18.7), the earliest
surviving South Asian text, as an oblique reference to the practice:

Let these women, who are not widows, but rather have good husbands,
enter together with fresh butter as ointment! Without tears or afflictions
and possessed of fine jewels, let the wives ascend the womb first!

imad nérir avidhavah supdtnir drijanena sarpisa sam visantu |
anasrdvo ‘namivah surdtna d rohantu janayo yénim dgre ||

I will explain how and why certain Dharmasastra commentators find in this
cryptic verse a reference to sati, when analyzing their general treatments of
the practice. For now, however, it is sufficient to note that the verse almost
certainly does not refer to any form of widow self-immolation. In order to

4 See Fisch (2006, 258-59) and Mani (1998, 22).
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understand its likely meaning, one must read it in connection with the im-
mediately following verse (RV 10.18.8):

“Arise, woman, to the world of the living. You lie beside him whose life is
gone. Come here! You have come into existence now as wife of a husband
who has grasped your hand and desires to have you”

ud irsva nary abhi jivalokdm gatdsum etdm tipa Sesa éhi |
hastagrabhdsya didhisés tdveddm pdtyur janitvdm abhi sam babhiitha ||

As Jamison and Brereton (2014, 1399) explain, these two verses apparently
refer to an old Vedic funerary practice: “From verse 8 it appears that the
widow lies down, temporarily, beside her dead husband, but is summoned
back to life and indeed symbolically reborn to become the wife of a new
husband (quite possibly her brother-in-law, in levirate marriage). The
happy women in verse 7 apparently approach the funeral pyre to adorn the
widow for her return to life.”® Hence, Rgveda 10.18.7 provides an extremely
dubious basis upon which to establish the custom of sati in the early Vedic
period (c. 1200-1000 BCE), especially when one considers the absence of
references to the practice in the subsequent Vedic literature, which signifi-
cantly includes numerous detailed descriptions of late Vedic funerals.”

Perhaps the earliest surviving references to sati come not from the Indian
subcontinent itself, but rather from several Western Greek sources, spe-
cifically from the Geographica of Strabo and the Bibliotheca historica of
Diodorus Siculus, both authors belonging to the first century BCE who ap-
parently rely upon earlier historians connected with Alexander the Great for
their descriptions of sati.® Hence, Greek sources indicate that the practice
of sati was current in at least Northwestern India as early as the fourth cen-
tury BCE. Moreover, the specific content of these sources suggests that it was
practiced largely or perhaps even exclusively by members of the ruling class,
specifically the widows of kings.’

° Translation by Jamison and Brereton (2014).

¢ Basham (1968, 188-89), however, concludes from this passage that while widow burning had be-
come obsolete by the time of the Rgveda, it was practiced in earlier times.

7 It bears noting, however, that a hymn of the Atharvaveda (17.50.1-3) seemingly speaks of a hus-
band and wife traveling together to the next world and, thus, perhaps alludes to some form of sati.
I thank Timothy Lubin for drawing my attention to this passage.

8 For a detailed discussion of Greek and Latin sources on sati, see Garzilli (1997).

9 If Garzilli (1997, 221) is correct in her suggestion that the Kathaioi mentioned in Strabo should
be identified with Brahmins of the Kathaka Vedic school, this would constitute an important excep-
tion to the above statement.
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Probably the earliest references to sati in Indian literature come from the
Mahabharata, the longer of the two great Sanskrit epics. In keeping with its
narrative focus on kingly culture and warfare, the Mahabharata contains
numerous literary descriptions of how royal women would conduct them-
selves after the deaths of their husbands. In fact, the eleventh book of the
epic, the Stri Parvan or “Book of Women” centers on such descriptions.
Tellingly, however, the Stri Parvan makes no mention whatsoever of sati,
and occurrences of sati throughout the entire epic are rather rare and re-
stricted almost exclusively to the widows of kings and princes.!® This
suggests that sati was a rather exceptional practice in North India, during
the period in which the epic as we have it took shape (c. 300 BCE-300 CE).
It, furthermore, confirms the general impression gathered from early Greek
sources that it was observed mainly or perhaps exclusively by members of
royal families.

To give just one concrete example of sati from the Mahabharata that is
fairly representative of its treatment throughout the epic, one might point to
the story of the death of Pandu, the father of the epic’s five chief protagonists,
the Pandava brothers. Prior to his death, Pandu has renounced his role as
king of the city of Hastinapura and taken up a life of ascetic celibacy, because
a Brahmin sage has fatefully cursed him to an immediate death should he
ever again have sex. Despite his sworn celibacy, however, Pandu’s two young
wives, Kunti and Madri, accompany him to the forest. Then, on a beautiful
day in spring—the season most associated with sexual love in India as in
the West—Pandu takes a stroll through the forest accompanied only by his
younger wife Madri (MBh 1.116.2-5); becomes smitten by her beauty (6-7);
forces himself upon her despite her attempts to resist him and, thereby, save
his life (8-10); and dies at once (11-12). Kunti then hears Madri’s piteous
lament (13); comes quickly with their five young sons to investigate (14);
learns what has happened and grieves her husband’s passing (15-21); and
thereafter decides to perform sati as his eldest lawful wife (23-24). Madri,
however, asks KuntT's permission to perform sati in her stead for two basic
reasons (25-30). First, Pandu has died out of a sexual desire for her and only
by following him in death can she carry out in the hereafter her wifely duty
of fulfilling her husband’s desire. Second, she claims that she is incapable of

10 References to sati in the Mahabharata include the following: 4.22.5-25, where the kinsmen of
Kicaka, King Virata’s brother-in-law, unsuccessfully try to burn Draupadi on Kicaka’s pyre (here
the wicked character of the perpetrators would seem to account for the element of overt coer-
cion); 12.144.1-12, where a grief-stricken dove performs sati; 16.8.18, where several wives of King
Vasudeva resolve to perform sati; and 16.8.71, where several wives of Krsna perform sati.
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treating KuntT’s sons as lovingly as her own should she have to act as their
mother. Madri’s arguments immediately persuade Kunti, who lives on as the
Pandavas’ sole surviving mother throughout the epic, while Madri ritually
ascends her husband’s funeral pyre (31). As readers can see, this narrative
reveals two crucial features of sati as it is presented in the Mahabharata and
many other works of Sanskrit literature. The first of these is that it is a strictly
voluntary undertaking. It is not presented as a mandatory practice nor does
physical coercion constitute a motivating factor in its lawful execution. The
second feature of sati is its special goal, which is the unbroken continuation
in the next life of a wife’s faithful and devoted service to her husband—the
very reason for her existence, according to many classical Hindu texts.

Another early description of sati comes from a work that we have al-
ready encountered in the preceding chapter on widow asceticism, namely,
the Purananiiru, a collection of classical Tamil poetry that has been dated
to the second or third century CE. In particular, poems 246 and 247 of the
Purananiiru deal with sati. The former is ascribed to Perunkopentu, the wife
of a recently deceased Tamil king, who conveys her ardent desire to ascend
her husband’s pyre despite the plans to the contrary of her male guardians.
The essential reason given in the poem for her decision to perform sati is
a profound aversion to the ascetic hardships of South Indian widowhood,
which include the consumption of only bland food and sleeping on the bare
ground.!! The latter poem is ascribed to a male witness to Perunkopentu’s
self-immolation, who expresses his wonder at her act. Together these poems
confirm the exceptional nature of sati, its voluntary character at least in the
literary imagination, and its restriction to the ruling classes in early South
Asia. Their rather realistic tone—in contrast, for instance, to the Sanskrit
epics—also supports the impression that sati was an actual cultural practice
at the time, rather than a mere literary trope. And the general provenance of
the Purananiiru shows that even fairly early on, sati was practiced in South
India as well as the North.

Following these early literary references to sati, there also begin to appear
around the sixth century CE an increasingly large number of inscriptions
that record specific instances of sati, as well as uninscribed stones that clearly
memorialize acts of sati.!> These objects and inscriptions attest both to the
actual practice of sati throughout much of the Indian subcontinent and to its

! For more on widow asceticism in early India, see Chapter 3 and Hart (1973).
12 On these, see Kane (1962, 2:629), Settar and Sontheimer (1982), and Fisch (2006, 226-28).
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gradual spread to new segments of society beyond high-caste ruling families.
For example, an inscription in the Kannada language dated to the year 1057
records in laudatory words how the daughter of a provincial governor of
explicitly low-caste origin performed sati against her parents” objections.'?
Unfortunately, not enough research has been done to map the spread of sati
geographically and socially with any real precision on the basis of inscrip-
tional sources. Relying on both inscriptional and literary evidence, however,
one can say with some confidence that it spread historically from royal circles
to the rest of Hindu society'* and that this spread began in the second half of
the first millennium CE and gained special momentum in the first half of the
second millennium.

The Smrtis

As mentioned earlier, of all the extant Smrtis of the Dharmasastra tradition,
only the two youngest, namely, the Vaisnava Dharmasastra and the Parasara
Smyti, make any mention of sati. The relevant passages of these works read as
follows!>:

When a woman’s husband has died, she should either practice lifelong celi-
bacy or ascend the funeral pyre after him.

mrte bhartari brahmacaryam tadanvarohanam va | (ViDh 25.14)

If a woman adheres to a vow of celibacy after her husband has died, then
when she dies, she obtains heaven, just like those who were celibate.
Further, three and a half crores or however many hairs are on a human
body—for that long a time in years a woman who follows her husband in
death shall dwell in heaven. And just as a snake-catcher forcefully lifts up

13 See Epigraphia Indica, vol. 6, pp. 213-19.

14 Fisch (2006, 12-15, 248-54) refers to this as a shift from institutionalized following into death
to individual following into death—the latter form being a distinguishing feature of sati throughout
much of its history.

15 Like ViDh 25.14, ViDh 20.39 also apparently refers to a form of following into death: “Even
when he has died, relatives cannot follow a dead man, for the path of Yama is cut off for all save
his wife” (mrte ‘pi bandhavaih sakyam nanugantum naram mrtam | jayavarjam hi sarvasya yamyah
pantha vibhidyate ||) However, the later commentarial literature of the Dharmasastra tradition never
cites this passage in connection with sati.
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a snake out of its hole, so does this woman lift up her husband and then
rejoices together with him.

myte bhartari ya nari brahmacaryavrate sthita |

sa myta labhate svargam yatha te brahmacarinah ||

tisrah kotyo ‘rdhakoti ca yani romani manuse |

tavatkalam vaset svarge bhartaram yanugacchati ||

vyalagrahi yatha vyalam balad uddharate bilat |

evam stri patim uddhrtya tenaiva saha modate || (PSm 4.31-33)

From these passages it is clear that the authors of these two late Dharmasastras
regarded sati as a meritorious alternative to lifelong celibacy for at least some
widows. Moreover, both passages provide some slight evidence that their
authors regarded sati as the superior of these two alternatives. In the case of
Parasara, this evidence consists of the fact that the otherworldly rewards of
sati are elaborated in far greater detail than those of lifelong celibacy, which
would seem to imply that sati is the more meritorious of the two options.!® In
the case of Visnu, this evidence consists of the fact that the text (25.14) lists sati
second as an alternative marked by the particle va (“or”). At first glance, this by
itself might appear to tell us nothing. However, Kiparski (1979) has convinc-
ingly demonstrated that, in his Astadhyayi, the famed Sanskrit grammarian
Panini uses the word va to mark the more preferable of two alternatives. In
other words, va does not simply mean “or” for Panini; it means “or preferably”
Hence, if Visnu is here following Panini’s particular usage of va, then he must
consider sati to be preferable to lifelong celibacy as an option for widows.
Unfortunately, however, it is unclear whether or not he is in fact following
Panini’s precise usage here and, as a result, the issue must remain unresolved.
In any case, it is clear from the above passage of Parasara that sati is held to
possess two special soteriological powers. First, it ensures the continuation in
the hereafter of the marital union and close personal bond between husband
and wife and, second, it brings about a rebirth in heaven for a widow’s hus-
band, even if his past actions would ordinarily have resulted in a less desir-
able rebirth. Hence, the vision of the hereafter and the soteriology underlying
sati differ markedly from the standard classical Hindu view on these matters,

16 The commentator Madhava reaches precisely this conclusion, for he introduces PSm 4.32 with
the statement: “Now the author shows that the reward for sati is even greater than that just stated for
celibacy.” (uktabrahmacaryad apy adhikaphalam anugamane darsayati |) This shows that Madhava
regards sati as the superior of the two alternatives, although certainly not mandatory.
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for according to this view, one’s future rebirths depend solely upon one’s own
pastactions, not upon the actions of any others, including one’s wife. As such,
a person’s journey through various rebirths can be regarded as highly indi-
vidualistic in that his/her social position and personal relationships in one
life do not carry over to subsequent ones. In its special otherworldly effects,
therefore, sati reflects a notable departure from classical Hindu soteriology.
And this is unlikely to be a coincidence, for Joerg Fisch (2006, 10-11) has
argued that a major precondition for the practice of following into death to
develop and endure in a given society is a belief that the social order of this
life is part of the next life as well. And yet, as he readily acknowledges and as
is generally well-known, classical Indian religions, including Hinduism, es-
pouse a markedly different soteriology from this, one based fundamentally
upon laws of karma. Thus, the preservation of sati within Hinduism seems to
require it to be exceptional from a soteriological point of view. And, indeed,
in its special telos, sati appears to contain a combination of older and newer
soteriological elements. The practice reflects an older soteriology in that a
woman who performs it and her husband continue on as a married couple
in the hereafter. Yet it reflects a newer soteriology based on karma in that the
union of husband and wife in the next life is not simply assumed. Instead, it
is only through the extraordinary and highly meritorious act of sati that this,
as well as an especially long stay in heaven, becomes possible. Fisch (2006,
463) aptly characterizes this development as the “moralization” of sati.

In addition to the above passages of Visnu (25.14) and Parasara (4.31-33),
an examination of the commentarial literature reveals a number of passages
advocating sati ascribed to authors of Dharmasastras that are no longer
extant. Such authors include Angiras, UsSanas, Paithinasi, Vyasa, Harita,
and Brhaspati.!” Taken together with the previous textual citations, these
passages constitute the entirety of the Dharmasastras’ injunctions regarding
sati. However, a complete account of the scriptural injunctions related to sati
must also include several passages from Smrti works of other genres, specifi-
cally the Puranas and Sanskrit epics.!

17 See Medhatithi on MDh 1.157; Mitaksara on YDh 1.86; Apararka on YDh 1.87; Madhava on PSm
4.32-33; Madanaparijata, pp. 196-200; Smrticandrikd, Vyavaharakanda, p. 596; Suddhimayiikha,
pp. 68-69; and Nirnayasindhu, pp. 438-39.

18 For instance, Apararka (on YDh 1.87), the Krtyakalpataru (Vyavaharakanda, p. 634), and
the Nirnayasindhu (p. 438) all cite an identical passage that they ascribe to the Brahma Purana;
the Nirnayasindhu (pp. 438-40) cites passages ascribed to the Skanda, Vayu, Brhannarada, and
Brahmavaivarta Puranas; Apararka (on YDh 1.87) mentions but does not cite a story from the
Ramayana, which purportedly approves of Brahmin widows performing sati; the Mitaksara (on
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Considering the complete absence of any mention of sati in both
Vedic literature and the earliest works of the Dharmasastra tradition, it
is reasonable to conclude that this practice first gained enough popularity
within Brahmanical culture to warrant mention at approximately the
time when Visnu, Parasara, Angiras, Usanas, and others composed their
works on Hindu law. Consequently, sati appears to have first become a
recognized custom within orthodox Brahmanical communities around
the seventh century CE, to which Visnu and Parasara have been plau-
sibly dated (Olivelle 2010, 46-48). Beyond this, it is clear from citations
found in later digests and commentaries that by the twelfth century, these
works and the practice of sati were widely known to orthodox Brahmins
throughout India.'

Importantly, however, not all Smrti passages that mention sati endorse the
practice, for beginning with Vijiianesvara (c. 1075-1125), authors working
within the Dharmasastra tradition cite a number of authoritative scriptures
that explicitly prohibit Brahmin widows from performing sati. The two most
frequently cited of these are ascribed to Paithinasi and Angiras.?’ They read
as follows:

Due to Vedic injunction, a Brahmin woman should not follow her husband
in death, but for the other social classes, tradition holds this to be the su-

preme law of women.

mrtanugamanam nasti brahmanya brahmasasanat |
itaresam tu varnanam stridharmo ‘yam parah smrtah ||

YDh 1.86) cites MBh 12.144.9-10 and 12, which refers to the story of a female dove performing
sati; and the Madanaparijata (pp. 197, 199) and Nirnayasindhu (p. 439) also cite MBh 12.144.9-
10, as well as another passage ascribed to the Mahabharata, but not found in the critical edition of
that text.

19 The following Dharmasastra works/authors all discuss sati at some length: Medhatithi on MDh
5.157 (c. 825-1000, Kashmir); the Mitaksara on YDh 1.86 (c. 1075-1125, Karnataka); Apararka
on YDh 1.87 (c. 1125-1175, North Konkan); the Krtyakalpataru, Vyavaharakanda, pp. 632-36
(c. 1110-1150, Kannauj); the Smrticandrika, Vyavaharakanda, pp. 596-97 (c. 1150-1225, South
India); Madhava on PSm 4.32-33 (c. 1330-1360, Vijayanagara); the Madanaparijata, pp. 196-201
(c. 1350-1400, U. P.); the Suddhitattva, pp. 234-43 (c. 1510-1580, Bengal); the Suddhimayiikha,
pp. 68-71 (c. 1610-1650, eastern U. P.); the Nirnayasindhu, pp. 438-40 (1612, Benares); and the
Dharmasindhu, pp. 384-86 (1790-1791, Maharashtra). On the provenances of these works, see
Kane (1962, vol. 1).

20 See Apararka on YDh 1.87; Mitaksara on YDh 1.86; Madanaparijata, p. 197; Suddhimayikha,
p. 69; and Nirnayasindhu, p. 438.



SATI 237

When a woman of Brahmin caste follows her husband in death, by killing
herself she leads neither herself nor her husband to heaven.

ya stri brahmanajatiya mrtam patim anuvrajet |
sa svargam atmaghatena natmanam na patim nayet ||

Although all medieval exegetes who cite these passages and others like them
manage to greatly reduce their proscriptive scope, to a neutral reader their
intention is clear: they issue a general prohibition against sati in the case of
Brahmin widows. Hence, they inform us that while their authors, who were
undoubtedly Brahmins themselves, had no specific objection against non-
Brahmin widows performing sati, they strongly objected to this practice
among widows of their own social class. This, in turn, suggests that, at the
time these scriptures were composed, sati was an established custom among
the ruling elites and perhaps certain other social groups as well, but still rel-
atively new and, therefore, controversial among orthodox Brahmins. At the
very least, these scriptures tell us that some authoritative Brahmin men felt
deeply apprehensive about widows within their own families performing sati.

Medhatithi

Let us turn now from the Smrtis to the Dharmasastra commentaries. The
earliest commentator to discuss the issue of sati is Medhatithi, who prob-
ably wrote his influential commentary on Manu in ninth-century Kashmir.
Bearing in mind the general Brahmanical apprehension about sati detectable
in certain Smrtis and Medhatithi’s personal opposition to widow asceticism,
it should not come as a major surprise that he staunchly opposes the practice
of sati. The relevant passage of his work (on MDh 5.157)?! reads as follows:

Suicide is prohibited for women just as it is for men. There is the following
statement from the Dharmasastra of Angiras: “Women should follow their
husbands in death” But one should certainly not carry this out like a man-
datory duty, for this statement praises the reward of performing this act.
And since it makes a woman’s desire for that reward a qualification for her
to perform it, the case is analogous to the Syena rite. Indeed, even when a

21 In Jha's edition of Medhatithi, this is MDh 1.155.
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person who is qualified to “kill living beings by means of the syena rite” ac-
tually engages in that rite when blinded by excessive hatred, it is not in ac-
cordance with the law. It is just so here as well. When a woman who has an
excessive desire for the result kills herself despite the fact that there is a pro-
hibition against this and she is acting in violation of it, her reason for doing
so is not based upon the scriptures. Hence, a woman is certainly prohibited
also from following her husband in death. Moreover, since it is in contra-
diction with the express Vedic scripture, “Therefore, one should not die be-
fore oné’s natural lifespan” (SPB 10.2.6.7), one can construe this Smrti text
to have a different meaning. In this regard, it is just like the Smrti, “Having
recited the Veda, one should bathe,” which indicates that a person who has
not learned the Veda’s meaning should bathe after simply reciting it.?2

pumvat strinam api pratisiddha atmatyagah | yad apy angirase patim
anumriyeran ity uktam tad api na nityavad avasyam kartavyam | phalastutis
tatrasti | phalakamayas cadhikare Syenatulyata | tathaiva Syenena himsyad
bhitanity adhikarasyatipravrddhataradvesandhataya satyam api pravrttau
na dharmatvam | evam ihapy atipravrddhaphalabhilasayah saty api pratisedhe
tadatikramena marane pravrttyupapatter na Sastriyatvam | ato sty eva
patim anumarane ‘i striyah pratisedhah | kim ca tasmad u ha na purayusah
preyad iti pratyaksasrutivirodhe smrtir apy esa anyartha Sakyate kalpayitum
yatha vedam adhitya snayad ity adhyayananantaram akrtarthavabodhasya
snanasmaranam |

Here Medhatithi puts forth two different arguments against sati. First, he
argues that the practice is contrary to dharma, because it is analogous to the
Syena sacrifice, a Vedic ritual already encountered in Chapter 1, whose ex-
plicit result is the death of the sacrificer’s enemies. As readers may recall, the

22 T have been unable to identify the text to which this Smrti passage belongs. However, here
Medhatithi is likely referring to Sabara’s commentary on PMS 1.1.1: “Next, therefore, is the in-
quiry into the law.” (athato dharmajijfiasa |) Sabara interprets the word atha (“next”) in this siitra
as indicating that the inquiry into dharma (dharmajifiasa) should occur after one has learned to re-
cite the Veda. The hypothetical objection to this interpretation is raised that the scripture cited by
Medhatithi enjoins a person to take a bath—presumably the graduation bath marking the end of
Vedic study—after reciting the Veda, not to then seek to understand its meaning. In response to
this objection, Sabara construes this scripture in the following manner, which is compatible with his
position: “This scripture does not enjoin bathing that has an otherworldly purpose (i.e., the grad-
uation bath). Instead, by implication, it simply states that the restrictions placed upon a Vedic stu-
dent, such as that he should not bathe, cease to apply at the same time that he recites the Veda.”
(na va idam snanam adrstartham vidhiyate | kim tu laksanayasnanadiniyamasya paryavasanam
vedadhyayanasamakalam ahuh |)



SATI 239

accepted interpretation of this rite is that it is unlawful to perform it, since
there is a general scriptural prohibition against violence. The Veda simply
states that if a person wants to kill his enemies, the syena sacrifice is one
means of accomplishing his goal. It does not, however, enjoin the killing of
one’s enemies. Consequently, there is no specific injunction that would over-
ride the general prohibition against violence. Using the analogy of this rite,
Medhatithi argues that Smrtis like that of Angiras do not actually enjoin sati,
because they explicitly mention its result, namely, heaven. They only state
that if a widow wants to be reborn in heaven, sati is one possible means.
Thus, as in the case of the syena sacrifice, the general prohibition against vi-
olence still applies. Medhatithi’s second argument against sati is consider-
ably simpler: those Smrtis that evidently prescribe sati as a means of attaining
heaven are in direct contradiction with those statements in the extant Veda
that prohibit suicide. And since it is an accepted exegetical principle that the
Veda is of greater authority than Smrti, the various Smrti statements that ap-
pear to advocate sati can be construed to have a different meaning. On these
two grounds, the earliest commentarial work within the Dharmasastra tra-
dition to address the topic of sati takes a position that is completely opposed
to the practice.

Unpublished Commentary on the
Yajiiavalkya Dharmasastra

After Medhatithi, the next Dharmasastra work to discuss sati is the unpub-
lished commentary on Yajnavalkya that was discussed in Chapter 1 on niyoga
and widow remarriage. Unlike Medhatithi, this commentary, which Olivelle
(2019, xxx) has tentatively dated to the tenth century, fully supports the prac-
tice of sati. The relevant passage of it (on YDh 1.87) reads:

If a woman follows her husband in death, they both attain great prosperity,
as Vyasa has shown via the pretext of a story about a female dove. For he
(MBh 12.144.9-10) first states:
Devoted to her husband, she (= female dove) entered the blazing fire.
Then she saw her husband adorned with glittering armbands.
And after this Vyasa (MBh 12.144.12) states:
Then that bird went to heaven, united with his wife. There he was
honored due to her act and rejoiced together with his wife.
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Moreover, Angiras (PSm 4.32) first teaches:
Three and a half crores or however many hairs are on a human body—for
that long a time a woman who follows her husband in death shall dwell
in heaven.

Then he (PSm 4.33) teaches that through sati a husband and wife are never

separated:

And just as a snake-catcher forcefully lifts up a snake out of its hole, so
this woman lifts up her husband and then rejoices together with him.
Even if her husband went to hell as a result of his actions, because she
performed a very difficult deed for the express reward of not being separated
from him, she lifts him out of hell. And she does this through the power of
her miraculous deed, even if he was a great sinner, just as one draws a snake
or the like out of its hole in the earth through the power of spells and herbs.
Moreover, she is honored in heaven once more with her husband, all of his
sins washed away by the strength of her austerities. The unit of time in the
statement about “three and a half crores” is years. And this comprises the
universal law for all women right down to Candalas,?* for the scriptural
passage speaks generically of “a woman who follows her husband in death”
(PSm 4.32). However, she must not be pregnant, as it is a grievous sin for a
woman to kill her fetus or husband. Harita also speaks the same two verses
that start “Three and a half crores .. ” (PSm 4.32-33) and, thereafter, states:
Her mother’s family, her father’s family, and the family into which she
was given—these three families a woman purifies, if she follows her

husband in death.

anugamane ca mahan abhyudayo dvayor api yatha vyasena kapoti-
kakhyanavyajena darsitam—

pativrata sampradiptam pravivesa hutasanam |

tatas citrangadadharam bhartaram sanvapasyateti || (MBh 12.144.9-10)
uktva

tatah sva[r]gam gatah paksi bharyaya saha samgatah |

karmana pijitas tatra reme tu saha bharyayeti** || (MBh 12.144.12)
tathangirah®

23 A Candala (sometimes spelled Candala) is a member of what is deemed to be the lowliest of all
castes in classical Brahmanical literature. For a description of their purported origins and prescribed
treatment, see MDh 10.12, 16, 51-56.

24 Ms. bharyayeti

%5 Ms. tathasangirasoh (cf. sankhangirasau in the Mitaksara)
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tisrah kotyo ‘rdhakoti ca yani [romani] manuse |

tavatkalam vaset s[v]arge bhartaram yanugacchatiti || (PSm 4.32)
pratipadya tayor aviyogam pratipadayati—

vyalagrahi yatha sarpam balad uddharate bildt |

tadvad uddhrtya sa nari saha tenaiva modata iti || (PSm 4.33)
yady api svakarmavipakena narakam asau gatas tathapi tadaviyoga-
phaloddesenatiduskare karmani pravrtteti yadvan mantrausadhibaldat
patalat®® sarpady akrsyate tadvad asav apy acintyakarmasamarthyan narakad
uddhrtyatyantapapakarinam api punas tenaiva svatapahprabhavanirdhauta-
sakalakalmasena saha svarge mahiyate | tisrah kotyo ‘rdhakoti ca varsanam
| ayam ca sarvasam a candalastrinam sadharano bhartaram yanugacchatity
(PSm 4.32) avisesat | agarbhini garbhabhartrvadhe mahapatakatvat |
harite[na]pi tisrah kotyo ‘rdhakotityadi slokadvayam adhidhayoktam—

matrkam pitrkam caiva yatra caiva pradiyate |

kulatrayam punaty esa bhartaram yanugacchatiti ||

As one can see, this passage does not address any possible objections to the
practice of sati and, thus, does not engage in a real juridical debate on the
topic in the way that Medhatithi does. Instead, its author is largely content
simply to cite a number of Smrti texts that effectively enjoin widows to follow
their husbands in death. The first such text is a section of the Mahabharata
(12.144.9-10, 12), recounting the tale of a female dove who ascends the fu-
neral pyre of her deceased husband and is subsequently reunited with him in
heaven. The second comprises a pair of verses ascribed to Angiras but also
found in Paradara’s work (4.32-33). These verses essentially state that any
woman who follows her husband in death will reside with him in heaven
for an unfathomably long period of time, even if her husband’s actions in
life would ordinary have resulted in his rebirth in hell. The commentary on
these verses largely just reiterates their evident meaning. However, it does
add that sati is a permissible course of action for all women from the highest
to the very lowest with the exception of those who are pregnant due to the
established prohibition against killing a fetus.?” The final Smrti text cited
in the commentary is ascribed to Harita and proclaims that by performing
sati, a woman rescues not only herself but also the families of her mother,
father, and husband. Hence, when read alongside Medhatithi, this early

26 Ms. patalatalatat
27 See, e.g., ApDh 1.24.6-9.



242 WIDOWS UNDER HINDU LAW

unpublished commentary on Yajiavalkya reveals significant divergence of
opinion on the topic of sati within Brahmanical society during the closing
centuries of the first millennium.

Vijianesvara

Following Medhatithi and the early unpublished commentary on the
Yajiiavalkya Dharmasastra, the next work of Hindu law to discuss the issue of
sati is the Mitaksara, Vijiianesvaras watershed commentary on Yajiiavalkya,
which was composed around the turn of the twelfth century. Vijhanesvara’s
discussion of the legitimacy of sati is the fullest and most nuanced such dis-
cussion in the entire Dharmasastra tradition; and, as we will see, its impact on
the later literature was considerable. In short, although Vijiiane$vara himself
held serious reservations about sati, his work reflects the gradual weakening
of opposition to the practice among Dharmasastra authors and intellectually
sets the stage for the eventual disappearance of all such opposition.

Vijianesvara starts his discussion of sati (on YDh 1.86) by citing all of
the same Smrti passages prescribing the practice as the earlier unpublished
commentary on Yajilavalkya as well as several more. In language strikingly
similar to this earlier commentary, he also goes on to specify that sati is a per-
missible course of action for all women from the highest to the very lowest
with the exception of those who are pregnant or have small children:

And all of this constitutes the universal law for all women right down to
Candalas, provided that they are not pregnant and do not have young chil-
dren, for the scriptural passage speaks generically of “a woman who follows
her husband in death” (PSm 4.32)

ayam ca sakala eva sarvasam strinam agarbhininam abalapatyanam
acandalam sadharano dharmah bhartaram yanugacchatity (PSm 4.32)
avisesopadanat |

After this, however, Vijianesvara’s work diverges significantly from that of his
predecessor in that it explicitly addresses and refutes numerous objections to
the practice of sati.
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To begin with, Vijfianeévara attempts to reconcile those Smrtis that gener-
ally enjoin sati with those that apparently prohibit the practice in the case of
Brahmin widows. And, importantly, he does this in a way that allows Brahmin
women to perform sati with little restriction. His statement on this matter reads
as follows:

Those passages, such as the following, which prohibit Brahmin women from

performing sati, apply only to the ascending of separate funeral pyres:
Due to Vedic injunction, a Brahmin woman should not follow her hus-
band in death, but among the other social classes, this is said to be the
highest austerity. Living, she should do what is beneficial to her husband.
By dying she commits suicide. When a woman of Brahmin caste follows
her husband in death, by killing herself she leads neither herself nor her
husband to heaven.

This is so due to the following specific rule given in this Smrti:
A Brahmin woman ought not to depart by ascending a separate pyre.

yani ca brahmanyanugamananisedhaparani vakyani
mrtanugamanam nasti brahmanya brahmasasanat |
itaresu tu varnesu tapah paramam ucyate |
jivanti taddhitam kuryan maranad atmaghatini ||
ya stri brahmanajatiya mytam patim anuvrajet |
sa svargam atmaghdtena natmanam na patim nayet ||
prthakcitim samaruhya na vipra gantum arhati |

iti visesasmaranat |

Here Vijiiane$vara argues that those Smurtis that apparently prohibit Brahmin
women from performing sati really only prohibit them from performing it on
different funeral pyres than those of their husbands. And in support of this in-
terpretation, he cites another scriptural passage that appears to express precisely
this idea. Via this argument, essentially based upon a technicality, Vijiane$vara
effectively does away with any objections aimed specifically at the right of
Brahmin widows to perform sati.

Moreover, it is noteworthy that Vijnanesvara’s line of argumentation on
this point appears to have exerted considerable influence on a large number
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of later exegetes. For instance, consider the following statements of Apararka
and the Madanaparijata of Madanapala®®:

[Objection:] Isn't it the case that certain Smrtis prohibit a Brahmin woman
from performing sati? For instance, Paithinasi states:
Due to Vedic injunction, a Brahmin woman should not follow her hus-
band in death, but for the other social classes, tradition holds this to be
the supreme law of women. A virtuous Brahmin woman stricken by
grief cannot help her husband when she’s dead the way she does when
she’s alive.
Virgj also states:
A woman should follow her husband when he’s alive, but not follow him
into death. She should live on and do what is beneficial to her husband.
By dying she is guilty of suicide.
Further, Angiras states:
When a woman of Brahmin caste follows her husband in death, by killing
herself she leads neither herself nor her husband to heaven.
And Vyaghrapad states:
A Brahmin woman befuddled by grief should not die alongside her hus-
band. She should instead take up a life of renunciation. By dying she is
guilty of suicide.
“Renunciation” here denotes the abandonment of such pleasures as sexual
intercourse.
[Author:] It is true. Certain Smrtis say this. However, their actual sphere
of applicability is established by another Smrti, as Usanas states:
A Brahmin woman ought not to depart by ascending a separate
pyre, yet for other women, tradition holds this to be the supreme law
of women.
Therefore, the prohibition against Brahmin women performing sati refers
only to ascending separate funeral pyres.

nanu ca brahmanyda anvarohanapratisedham smaranti yatha tavat
paithinasih—

mrtanugamanam ndsti brahmanya brahmasasanat |

itaresam varnanam stridharmo ‘yam parah smrtah ||

upakaram yatha bhartur jivanti na tatha mrta |

karoti brahmani sreyo bhartuh Sokavati sati ||

28 Also see Suddhimayiikha, p. 69 and Nirnayasindhu, p. 438.
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virat—
anuvarteta jivantam na tu yayan mytam patim |
jived bhartur hitam kuryan maranad atmaghatini ||
angirah—
ya stri brahmanajatiya mytam patim anuvrajet |
sd svargam atmaghatena natmanam na patim nayet ||
vyaghrapat—
na mriyeta samam bhartrd brahmani sokamohita |
pravrajyagatim apnoti marandad atmaghatini ||
pravrajya maithunadibhogatyagah | satyam evam smaranti kim tu sma-
ranantarenaitesam visayo vyavasthapyate yathosanah—
prthakcitim samaruhya na vipra gantum arhati |
anyasam caiva narinam stridharmo ‘yam parah smrtah ||
tatas ca brahmanyanugamananisedhah prthakcitisamarohanavisayah |
(Apararka on YDh 1.87)

As for the following statements of Paithinasi, Angiras, etc., which prohibit
Brahmin women from performing sati, these apply only to separate fu-
neral pyres:
Due to Vedic injunction, a Brahmin woman should not follow her hus-
band in death.
When a woman of Brahmin caste follows her husband in death, by killing
herself she leads neither herself nor her husband to heaven.
This is so due to the following specific rule laid out in the Smrti of Uanas:
A Brahmin woman ought not to depart by ascending a separate pyre, yet
for other women, tradition holds this to be the supreme law of women.

yani ca brahmanyanugamananisedhaparani paithinasyangirahprabhrtinam
vakyani
mrtanugamanam nasti brahmanya brahmasasanat ||
ya stri brahmanajatiya mytam patim anuvrajet |
sa svargam atmaghdtena natmanam na patim nayet ||
ityevamadini tani prthakcitivisayani |
prthakcitim samaruhya na vipra gantum arhati |
anydasam caiva narinam stridharmo ‘yam parah smrtah ||
ity usanaso visesasmaranat | (Madanaparijata, pp. 197-98)

Here both Apararka and Madanapala adopt Vijianeévaras exact line of
thinking. This is not only apparent in their conclusions: those Smrtis which
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seemingly issue a general prohibition against Brahmin women performing
sati really prohibit them merely from ascending separate funeral pyres. It is
also apparent in their supporting evidence, which comprises the very same
Smrti cited by Vijiiane$vara, only here explicitly ascribed to Usanas. From the
presence of such statements and the complete absence of contrary ones, it is
evident that commentators within the Dharmasastra tradition, starting with
Vijiane$vara, differ markedly from the authors of some earlier Smrtis in that
they feel no particular reservations about Brahmin widows performing sati.

To return to the Mitaksara, after severely limiting the prohibitive scope of
those Smrtis that seemingly proscribe sati for Brahmin widows, Vijianesvara
then attempts to demonstrate that the practice is dissimilar to the syena
rite and, therefore, in full conformity with dharma. In other words, at this
point Vijiianesvara responds directly to Medhatithi’s earlier discussion of
sati, with which he was obviously familiar, and specifically tries to refute the
first of Medhatithi’s arguments against the practice. The relevant portion of
Vijiianesvara’s discussion reads as follows:

Some have argued the following: “Since suicide is prohibited for women as
for men, this instruction that prescribes self-immolation is for women who
have an excessive desire for heaven and so violate the scripture prohibiting
suicide. Hence, it is like the $yena rite, as the instruction to perform the
Syena rite, namely, ‘One who uses black magic should perform the syena
sacrifice’ (SB 3.8.1), is for a person whose mind is overcome with excessive
anger and so violates the scripture prohibiting violence”

This argument is not proper. Now, some explain that the §yena rite is det-
rimental to perform because of its result (i.e., the death of one’s enemies), it
being the case that the force brought about through the instrument of the
Syena rite results in injury to living beings. Therefore, the general prohi-
bition against violence still applies, because no specific injunction applies.
According to this opinion, sati is quite clearly dissimilar to the $yena rite,
but is rather like the agnisomiya rite (which involves animal sacrifice), for
the scripture regarding sati enjoins violence itself for the purpose of rebirth
in heaven. Consequently, no prohibition applies (i.e., there is no prohibi-
tion against rebirth in heaven).

Others, however, hold the following opinion: “What is called ‘violence’ is
any activity conducive to death; and the Syena rite itself is, in fact, violence,
because it consists of an activity conducive to death. Furthermore, since de-
sire constitutes a qualification for the $yena rite, any injunction to perform
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it fails to result in a mandatory undertaking, as it is possible that one would
undertake the part of the rite that is the instrument (i.e., the ritual actions
of the §yena) out of passion. Therefore, the syena rite is prohibited and det-
rimental to perform by its very nature, since it has the form of violence
employed out a natural desire” According to this opinion as well, there is
no occasion for the prohibition of sati. Instead, the practice is analogous
to the statement, “One desiring prosperity should sacrifice a white animal
for Vayu” (TS 2.1.1.1). This is because the scripture regarding sati enjoins
death itself as a means of attaining heaven. Thus, although one might un-
dertake to kill oneself out of a natural desire to reach heaven, nevertheless
one undertakes those activities conducive to death (i.e., violence), such as
entering the fire, on account of the injunctions themselves, since such ac-
tivities have the nature of necessary steps in the process. Therefore, sati’s
dissimilarity from the $yena rite is quite clear.

yat tu kaiscid uktam purusanam iva strinam apy datmahananasya
pratisiddhatvad  atipravrddhasvargabhilasayah  pratisedhasastram
atikramantya ayam anugamanopadesah syenavat yatha Syenenabhicaran
yajeteti tivrakrodhakrantasvantasya pratisedhasastram atikramatah
Syenopadesa iti tad ayuktam | ye tavat Syenakaranikayam bhavanayam
bhavyabhutahimsayam vidhisamsparsabhavena pratisedhasamsparsat
phaladvarena Syenasyanarthatam varnayanti tesam mate himsdya
eva svargarthataya anugamanasastrena vidhiyamanatvat pratisedha-
samsparsabhavad agnisomiyavat spastam evanugamanasya Syena-
vaisamyam | yat tu matam himsa nama marananukillo vyaparah Syenas
ca paramarananukilavyapararipatvad dhimsaiva | kamadhikare ca
karanamse ragatah  pravrttisambhavena vidher apravartakatvat
ragaprayuktahimsaripatvat Syenah pratisiddhah svarupenaivanarthakara
iti tatrapy anugamanaSastrena maranasyaiva svargasadhanataya
vidhanan marane yady api ragatah pravrttis tathapi marananukile
vyapare gnipravesadav itikartavyatarupe vidhita eva pravrttir iti na
nisedhasyavakasah vayavyam svetam alabheta bhitikama itivat | tasmat
spastam evanugamanasya Syenavaisamyam |

In order to refute Medhatithi’s thesis that sati is analogous to the Syena rite,
Vijiianesvara here postulates two different arguments, both of which aim to
explain why the performance of the syena sacrifice violates dharma. He then
attempts to show that these arguments do not work in the case of sati.
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In outline, the first argument he presents goes as follows: (a) There is a gen-
eral prohibition against violence. (b) The $yena sacrifice involves violence,
since its outcome is the death of one’s enemies. (c) Only a specific injunction
stating that one should kill one’s enemies could override the general prohibi-
tion, but no such injunction exists.?’ Therefore, (d) the syena rite is prohib-
ited by the scriptures. Vijianesvara holds that part c of this argument does
not apply in the case of sati, since the practice is actually enjoined by certain
Smrtis. He points out that unlike the syena rite, which results in violence, a
prohibited outcome, sati results in heavenly rebirth, a permissible outcome.
The syena sacrifice is prohibited, because its violence is its result and its re-
sult is not enjoined. In other words, it is prohibited because the scriptures
nowhere state that a person should kill his enemies and this is the violent
part of the sacrifice. By contrast, the violence of the sati rite (i.e., the widow’s
suicide) is actually enjoined, as a means to rebirth in heaven; and although
the scriptures may not specifically enjoin rebirth in heaven, they certainly
do not prohibit it. Vijianesvara adds that sati should instead be treated like
the Vedic agnisomiya rite, which both involves violence to living beings
(animals) and leads to a permissible outcome. Since the agnisomiya rite is
permitted, sati should be as well.

The second argument presented by Vijiianesvara is somewhat more com-
plex. It begins by defining violence: violence is any activity that is conducive
to death. Hence, according to this definition, the syena sacrifice itself, and
not its outcome, is violence. Consequently, the general prohibition against
violence does not apply to the result of the $yena sacrifice, only to the rite
itself. A difficulty then arises: the Veda technically enjoins the syena sacri-
fice (though not its result) and such an injunction would normally over-
ride a general prohibition, according to the standard exegetical principles of
Dharmasastra. If this is the case, then how can the $yena sacrifice be pro-
hibited? In order to solve this dilemma, the argument relies upon another
accepted principle of interpretation that we encountered several times in
Chapter 1, namely, that in order to qualify as dharma, a scriptural injunction
must lack a visible or worldly purpose. That is to say, a scriptural statement
that recommends a course of action to which people are naturally inclined
does not have injunctive force. This principle is used to divest scriptural
statements concerning the Syena sacrifice of injunctive force. It is argued
that people naturally seek to injure their enemies and, therefore, those Vedic

2 Instead, technically there is only an injunction to perform the $yena rite.
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passages that mention the syena rite are not true injunctions. This being the
case, the prohibition against violence still applies.

Again, Vijianesvara holds that this argument does not apply to the case
of sati. He concedes that a widow might seek to die out of a natural desire for
heaven, but points out that, according to the proposed definition of violence,
which is “activity conducive to death” (marananukiilo vyaparah), dying itself
does not constitute violence. However, the parts of the sati rite that do con-
stitute violence, such as entering the fire, are merely necessary steps in the
process (itikartavyata). As such, one does not perform them out of a natural
desire for heaven, but rather out a desire to complete the rite as enjoined. In
this way, Vijianesvara refutes Medhatithi’s objection to the practice of sati on
the grounds that it is analogous to the syena sacrifice. And, significantly, this
refutation seems to have been quite effective as not a single later commen-
tator within the Dharmasastra tradition takes up this line of argumentation
against the custom.

Nevertheless, despite his strong refutation of the syena analogy,
Vijianeé$vara appears not to have wholly approved of sati, for he cites
two arguments against the practice that he regards as “unobjectionable”
(anavadya):

However, there is this argument: “Sati is wrong, because it is opposed to
the Vedic statement, “Therefore, one who desires heaven should not die
before one’s natural lifespan’ (SPB 10.2.6.7)”” And there is another argu-
ment: “Since heaven is indicated as the result in the following scriptural
passage, “Thus, it is not the case that one who desires heaven should not
die before one’s natural lifespan, a person who desires liberation should
not relinquish his life before his natural lifespan. In other words, so long
as life remains, it is possible that through knowledge of the Self, one who
has destroyed his mind’s blemishes through the performance of perpetual
and occasional rites and succeeded at learning, reflecting, and meditating
(the three stages of Vedic study) will attain liberation, which is defined
as the attainment of brahman, which is eternal and unsurpassed bliss.
Therefore, one should not relinquish one’s life for the sake of heaven,
which consists of only impermanent and trivial happiness. And hence,
like any other undertaking aimed at fulfilling a specific desire, sati is
proper only for a woman who does not desire liberation and instead seeks
heaven, which consists of impermanent and trivial happiness.” All of this
is unobjectionable.
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yat tu tasmad u ha na purayusah svahkami preyad iti Srutivirodhad
anugamanam ayuktam iti yac ca tad u ha na svahkamy ayusah pran
na preyad iti svargaphaloddesendayusah prag ayurvyayo na kartavyo
moksarthina | yasmad dayusah Sese sati nityanaimittakakarmanusthana
ksapitantahkaranakalankasya  Sravanamanananididhyasanasampattau
satyam atmajiianena nityaniratiSayanandabrahmapralaksanamoksasam
bhavah tasmad anityalpasukharapasvargartham ayurvyayo na kartavya
ity arthah | atas ca moksam anicchantya anityalpasukharupasvargarthinya
anugamanam yuktam itarakamyanusthanavad iti sarvam anavadyam |

The first of these arguments against sati is essentially the same as Medhatithi’s
second argument, namely, that Vedic statements prohibiting suicide effec-
tively negate Smrti statements enjoining widows to immolate themselves
on their husbands’ funeral pyres. The second “unobjectionable” argument
against sati that is mentioned by Vijhanesvara goes as follows: Although
certain Smrtis do enjoin sati as a means of attaining heaven, heaven itself
is a vastly inferior goal to liberation from the cycle of rebirth altogether.
Therefore, since a woman pursuing the alternative practice of lifelong celibacy
might possibly attain liberation, this alternative is undoubtedly far superior
to sati. Vijianesvara’s judgment of these two arguments as “unobjectionable”
(anavadya) shows that while he does not appear to share Medhatithi’s strong
opposition to sati, he does have considerable reservations about the practice.

Apararka

It is noteworthy that none of the commentators or digest writers in the
centuries following the Mitaksara takes up the position that Vedic statements
prohibiting suicide negate those Smrtis that apparently enjoin sati. And
this—it should be noted—is the only argument accepted by Vijiianesvara
that would actually prohibit sati and not just demote it to the lesser of two
alternatives. Moreover, Apararka, who may have written only a few decades
after Vijianesvara, explicitly refutes this line of argumentation. His refuta-
tion (on YDh 1.87) reads:

And it should not be objected that the Smrti passages that enjoin sati are
in conflict with the following Vedic passage: “Therefore, one who desires
heaven should not die before one’s natural lifespan” (SPB 10.2.6.7). The
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reason for this is that they have different spheres of applicability: the Vedic
passage prohibits dying by one’s own desire in general, but the Smrtis en-
join the particular method of dying that is entering the fire when one’s hus-
band has died. Hence, there is no conflict, for they have different spheres of
applicability. Likewise, there is no conflict with other Vedic passages that
have general spheres of applicability, such as “Desiring heaven, one should
sacrifice” and “One should perform the Agnihotra rite as long as one lives.”
And, thus, the Brahma Purana states:
There is no other recourse (than sati) for a good woman when her hus-
band dies, for there is no other way to extinguish the burning pain of
being separated from her husband. And when he dies in a distant place,
a virtuous woman should place a pair of his sandals on her chest and,
purified, enter fire. Due to the statement of the Rgveda, such a virtuous
woman does not commit suicide. And when the three days’ impurity has
ceased, she obtains an everlasting ancestral offering.
The statement of the Rgveda referred to here is the set of verses that begins
with the phrase “Let these women, who are not widows .. ” (RV 10.18.7).
Therefore, the Smrtis that enjoin sati are authoritative. Furthermore, it is
not the case that sati can be prohibited by this rule: “One should not kill”
For this rule prohibits killing another person who is to be killed by means of
the killer. It does not, however, prohibit killing oneself. That is instead pro-
hibited by this: “Therefore, one who desires heaven should not die before
one€’s natural lifespan” (SPB 10.2.6.7). And as I have said, because this pas-
sage has a general sphere of applicability, the Smrtis enjoining sati, which
have a specific sphere of applicability, restrict it so that it prohibits suicide
only in cases other than that (i.e., sati).

na canvarohanasmrtinam tasmad u ha na purayusah svahkami preyad
iti (SPB 10.2.6.7) srutivirodho vacyah bhinnavisayatvat | samanyena
Srutih  svecchaya maranam nisedhati | smrtis tu mrte bhartari
vahnipravesamaranavisesam vidhatte | ato bhinnavisayatvad avirodhah |
svargakami yajeta yavaj jivam agnihotram juhuyad ity evamadikaya Srutya
samanyavisayayd na virodhah | tatha ca brahmapuranam

myte bhartari satstrinam na canya vidyate gatih |

nanyad bhartrviyogartidahaprasamanam bhavet ||

desantaramyte tasmin sadhvi tatpadukadvayam |

nidhayorasi samsuddha pravisej jatavedasam ||

rgvedavadat sadhvi stri na bhaved atmaghatini |
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tryahd[$]auce tu nivrtte Sraddham prapnoti sasvatam ||
ima ndrir avidhava ityadayo vedasrutayah | tasmad etah smrtayah
pramanam | na ca na himsyad ity anenanvarohanam Sakyam niseddhum |
anena hi hantuh sakasad anyasya hantavyasya himsa pratisidhyate na tu
svavadhariipa | sa tu tasmad u ha na purayusa ity (SPB 10.2.6.7) anena
nisidhyate | idam ca samanyavisayatvad visesavisayayanvarohanasmrtya
tadvyatiriktasvavadhanisedhakatvena samkocyata ity uktam |

In this passage, Apararka engages in the standard Dharmasastric practice
of harmonizing apparently contradictory scriptures by ascribing to them
different spheres of applicability. According to his analysis, those Vedic
statements that proscribe suicide or otherwise stand opposed to ending one’s
life prematurely are only of a general nature, whereas those Smrti statements
that prescribe sati are of a specific nature. Therefore, since it is a standard
principle of Brahmanical hermeneutics that a specific rule overrides a gen-
eral one, the Smrtis that enjoin sati are of sufficient authority in this case to
overrule even extant Vedic texts. In other words, Apararka concludes that
those Vedic passages that prohibit suicide apply everywhere except for the
specific case of sati, where the less general rules of the various Smrtis apply.
Significantly, a number of later authors accept the very same position on this
issue as Apararka, and none attempts to refute it.>°

However, Apararka appears to have been more thorough than other
Dharmasastra commentators in his advocacy of this position. Perhaps the
reason for this is that in his day many people still accepted the objection to
sati on the grounds that it contradicts express Vedic statements and, thus, a
more thorough refutation of this objection was necessary than in later times.
Whatever the reason, unlike later authors, Apararka explicitly justifies the
reconciliation of the following generally accepted exegetical principles: (a)
Vedic texts override Smrti texts, and (b) more specific rules override more

30 For instance, Madhava (on PSm 4.32) writes:

[Objection:] Surely this act of sati is contrary to the perceived Veda, because suicide is prohib-
ited in the following Vedic text, “Therefore, one who desires heaven should not die before one’s nat-
ural lifespan” (SPB 10.2.6.7); and also due to this other Vedic text: “Those worlds are called ‘Sunless’
that are enveloped in pitch darkness. Those people who kill themselves go to them after death?” (IU 3)

[Author:] This is not so, for the Smrti enjoining sati is of greater force, as these Vedic texts do not
apply here. Instead, the Vedic texts that prohibit suicide apply only to people other than women that
desire heaven.

nanv idam anugamanam pratyaksasrutiviruddham tasmad u ha na purayusah svargakami
preyad iti Srutya atmahatyapratisedhat | asirya nama te loka andhena [tlamasavrtah | tams te
prlejtyadhigacchanti ye ke catmahano janda iti Srutyantarac ca | maivam anugamanasmrter
niravakasatvena prabalyat | atmahatyanisedhasrutis tu svargakamiyosito ‘nyatra savakasa |
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general ones. In the case of sati, these two principles clearly come into con-
flict, since principle b leads to the endorsement of the practice, whereas prin-
ciple a leads to its prohibition. As a result, some reconciliation of these would
seem to be necessary. Obviously, Apararka holds that principle b should be of
greater authority here as he supports sati. And in order to justify his position,
he states:

Furthermore, it should not be objected that when a Smrti text is
contradicted by a Vedic text that has a general sphere of applicability, it
becomes unauthoritative, for there is really no contradiction between them
as these texts have different spheres of applicability: one is general and the
other is specific. For contradiction exists only when there is no difference
between spheres of applicability, not when there is a difference between
specific spheres of applicability. And, therefore, from a Smrti text that has
a specific sphere of applicability, one can infer a Vedic text that has its same
specific sphere of applicability and is the basis of it. And that Vedic text
carries greater weight than a Vedic text with a general sphere of applica-
bility and, hence, causes it to be restricted.

na ca samanyavisayasrutiviruddha smrtir apramanam iti  vacyam
samanyaviSesariupavisayabhedena  virodhabhavat | visayabheda eva
hi virodho na tu visesavisayabhede | tatas ca visesavisayaya smrtyd
svamiilabhiita $rutir visesavisayaivanumiyate | sa ca samanyavisayasruter
baliyasi sati tasyah samkocahetur bhavati | (Apararka on YDh 1.87)

Here Apararka argues that principle b (specific rules override general ones)
is of greater force than principle a (the Veda overrides Smrti) because of a
particular form of inference that is characteristic of Brahmanical herme-
neutics, namely, the inference of Vedic texts. Like the Mimamsa tradition of
Brahmanical hermeneutics, Dharmasastra holds that there are basically three
sources of knowledge about dharma: the Veda, Smrti, and the customs of
good people. However, of these only the Veda is a direct and ultimate source
of knowledge. The other two—Smrti and the customs of good people—are
authoritative only because one can infer from them the existence of other, no
longer available Vedic texts that express their essential meanings.*! In other
words, there is the following belief: if a non-Vedic text enjoins and prohibits

31 On this, see JTha (1964, 187-224).
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the same actions as available Vedic texts but also enjoins and prohibits cer-
tain other actions not mentioned in available Vedic texts, we can safely infer
that these additional injunctions and prohibitions must be equally Vedic,
only based upon unavailable Vedic texts. In the above passage, Apararka
uses this widely held belief, which is tantamount to a legal fiction, to argue
that one can infer from Smrtis enjoining sati the existence of some no longer
available Vedic text that enjoins the practice. And being specific in nature,
this Vedic scripture would be of greater force than those Vedic scriptures that
generally prohibit suicide. In this way, Apararka puts forth a uniquely thor-
ough refutation of the objection to sati on the grounds that it contradicts ex-
press Vedic injunctions.

In addition, as we saw above, Apararka approvingly cites an interesting
line of verse, which he ascribes to the Brahma Purana®*: “Due to the state-
ment of the Rgveda, such a virtuous woman (who performs sati) does
not commit suicide.” Moreover, a roughly contemporaneous digest, the
Krtyakalpataru (Vyavaharakanda, p. 634), also cites this same line. Both
Apararka and Laksmidhara, the author of the Krtyakalpataru, identify the
Rgveda passage referred to here as RV 10.18.7, a verse that was cited and
briefly discussed at the beginning of this chapter. As explained there, it is
extremely unlikely that this cryptic verse has anything originally to do with
sati, given that neither Vedic literature nor the early Dharmasastras make
any mention of the practice. Indeed, although the hymn to which it belongs
apparently refers to a funerary rite of some type, the verse clearly issues a
command to women who are not widows (avidhavadh), but rather have good
husbands (supdtnih). Despite this, however, the Brahma Purana, Apararka,
and Laksmidhara all apparently regard it as in some way sanctioning sati, at
least for a woman whose husband has died abroad.** The underlying reason
for this highly dubious interpretation is undoubtedly their desire to find
Vedic support for the practice and, thus, to overcome one of Vijiianesvara’s
two arguments against it. Other facilitating factors presumably include that
the verse pertains to a funerary rite; is ambiguous in parts; and contains
the imperative verbs visantu (“enter!”) and d rohantu (“ascend!”), both of

32 This passage does not occur in the version of the Brahma Purana consulted for this book.

3 In such an event, the Brahma Purana instructs a widow to immolate herself with a pair of her
husband’s sandals in lieu of his body. If this rule is taken to apply to Brahmin women as well as others,
it effectively undermines Vijiiane$vara’s position that a Brahmin woman can only perform sati on her
husband’s pyre, not a separate one. There is no indication, however, that Apararka or Laksmidhara
interprets this rule in this way.
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which take feminine subjects and, therefore, fit the performance of sati.
Beyond this, there is also the distinct possibility that within the context of
the Dharmasastric debate on sati, RV 10.18.7 underwent certain changes to
make it appear more germane to the practice. Of these the most important
is the possible change of the word agre (“first”) to agne (“O fire”) or agneh
(“of fire”).3

Nevertheless, despite the fact that Apararka obviously approves of sati, it
is important to note that, like all Dharmasastra writers who approve of the
practice, he does not regard it as obligatory, but rather optional. Unlike many
of these authors, however, Apararka (on YDh 1.87) explicitly mentions the
optional character of sati in his treatment of the topic:

And since it is optional, sati is not obligatory. For this very reason, Visnu
(25.14) states: “When a woman’s husband has died, she should either prac-
tice lifelong celibacy or ascend the funeral pyre after him”

anvarohanam ca kamyatvad anityam | ata eva vispuh mrte bhartari
brahmacaryam tadanvarohanam veti |

Nonetheless, given the especially lavish praise that sati receives in many
Smrtis approvingly cited by Apararka, it is likely that he and most other
Dharmasastra authors who support the practice consider it to be not simply
optional, but rather supererogatory.

3 Like Apararka, the Nirnayasindhu (p. 438) and Dharmasindhu (p. 385) both mention RV
10.18.7 within the context of sati, but—in keeping with standard Brahmanical practice—cite only
the first few words of the verse rather than the entire verse. The printed edition of Raghunandana’s
Suddhitattva (p. 243), however, cites RV 10.18.7 in its entirety, but in markedly altered form:

ima narir avidhavah sapatnir afijanena sarpisa sam visantu |

anasvaro ‘namira suratna a rohantu jalayonim agne ||
In places, this version of RV 10.18.7 is clearly just corrupt (e.g., sapatnih and anasvaro ‘namira). The
change from original janayo yénim dgre to jalayonim agne, however, is arguably a deliberate change to
the verse carried out with the intention of making it appear more germane to the practice of sati, for
the verse then becomes addressed to the fire god Agni (agne). Moreover, if jalayoni (“one whose or-
igin is water”) is taken as an epithet of Agni on the basis of his identification with the “child of the wa-
ters” (apam napat) in Vedic literature, the verse essentially beseeches women to ascend a fire. Indeed,
as R. Rocher and L. Rocher (2007, 25) have discussed, a number of prominent Western Indologists
during the nineteenth century charged the Brahmin priesthood with unscrupulously altering RV
10.18.7 to make it better support the practice of sati. Kane (1962, 2:634) plausibly refutes this charge
by noting that changing RV 10.18.7 in this way was both unnecessary and likely to be rejected in
conservative Brahmanical circles, where knowledge of the exact wording of the entire Rgveda was
common. Instead, he argues that the Suddhitattva’s reading of RV 10.18.7 is better explained as a
simple scribal error or typo.
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Even beyond noting the optional character of sati, Apararka also specifies
a special procedure for stopping the rite, if the widow loses her resolve:

However, they say that if the woman feels a desire for her sons or for the
world of the living, her husband’s brother or the like should lift her up from
the pyre.

devaradina tutthapanam tasyah putrakamandyam va jivalokakamanayam
va satyam ahuh | (Apararka on YDh1.87)

This statement shows that even after resolving to perform sati, if a woman
became terrified or otherwise regretted her decision, one or another of her
husband’s relations was considered obligated to stop the rite. Moreover,
rather unusually, Apararka does not cite any scriptural evidence in support
of this rule. Hence, it seems a distinct possibility that here a classical Hindu
jurist may for once be implicitly acknowledging the harrowing nature of
the sati rite and allowing a role for general compassion in what is otherwise
treated as a matter of dry scriptural analysis. At the very least, it shows that
Apararka believed strongly in the voluntary nature of sati.

It is noteworthy, however, that two later digests, the Nirnayasindhu (p. 438)
and the Dharmasindhu (p. 385), prescribe an identifical procedure to that put
forth earlier by Apararka but also implicitly refer to scriptural support for it:

However, if the woman becomes afraid after lying down to the left of her dead
husband, either her husband’s brother or one of his students should cause her
to get up from the pyre with the two verses that begin, “Rise .. ” (RV 10.18.8-9).

kataram tu pretottaratah suptam devarah Sisyo va udirsveti dvabhyam3>
utthapayet |

The fact that these two digests explicitly include the recitation of two verses of
the Rgveda (10.18.8-9) in this procedure suggests that they understand these
verses to somehow sanction it, even if technically the rules of Brahmanical
hermeneutics do not allow for this.>®

% The Dharmasindhu here reads mantrabhyam.

3 Mimamsa classifies texts like RV 10.18.8-9, which are recited as part of rituals, as mantras. As
such, they are incapable of issuing true injunctions (vidhi) or prohibitions (pratisedha). On this, see
Jha (1964, 159-67).
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In a somewhat related vein, Apararka (on YDh 1.87) also makes the inter-
esting stipulation that grief cannot motivate a Brahmin woman to perform
sati or else her behavior constitutes a violation of dharma:

There is no prohibition against a woman performing sati because she is a
Brahmin. However, there is one against a Brahmin woman performing sati
because she is grief-stricken. Prohibitions having a specific scope restrict
the scope of those statements of Viraj and Angiras that seemingly prohibit
sati for Brahmin women in general. Therefore, a Brahmin woman does not
sin if she performs sati because scripture enjoins it, but she certainly does
sin if she performs it because of grief or the like.

kim ca na brahmanitvena nimittenanugamananisedho bhavati | kim
tv asau brahmanyah Sokanimittikah | yat tu vairdgjam angirasam
ca  vacanam  brahmanya  anugamanamatrapratisedhakam  iva
pratibhati tad visesavisayaih pratisedhair upasamhriyate | tasmad
vidhitah pravartamandaya brahmanya anugamandd doso na vidyate |
Sokadipravrttayas tu bhavaty eveti |

In order to understand Apararka’s argument here, it is necessary to recall
a passage of his commentary cited earlier in this chapter, which essentially
repeats an argument of Vijiianesvara. There Apararka cites Smrti passages
ascribed to four different authors that seemingly prohibit Brahmin women
from performing sati. These authors are Paithinasi, Viraj, Angiras, and
Vyaghrapad. He then argues that these authors really only prohibit Brahmin
women from ascending pyres other than those of their husbands and cites
a statement of USanas that says as much. Hence, in his view, a more specific
prohibition, such as that of Usanas, allows us to narrow the scope of more
general prohibitions, such as those of Viraj and Angiras. In all this Apararka
is effectively no different from his predecessor Vijiiane$vara. Unlike
Vijiilanesvara, however, he recognizes that while Angiras and Viraj appear
to prohibit Brahmin women in general from performing sati, Paithinasi and
Vyaghrapad speak specifically of Brahmin women who are consumed with
grief. From this he concludes that although Brahmin women are not gener-
ally forbidden from performing sati, they are forbidden from doing so out of
sorrow. In making this point, Apararka may be simply playing the pedant or
wishing to display his exegetical acumen. It is distinctly possible, however,
that he genuinely believes that sati must be a solemn dispassionate affair.
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Whatever the case may be, it is noteworthy that no other Dharmasastra au-
thor expresses a line of reasoning similar to Apararka’s in this regard.

Lastly, before moving on from Apararka, it is worth examining his discus-
sion of the unusual soteriological rewards of sati as stated in certain Smrtis
and his attempt to explain how these rewards do not, in fact, violate the ac-
cepted laws of karma:

Because of the scriptural statement that a woman who performs sati
“rejoices with her husband,” such a woman enjoys heaven together with her
husband. There might seem to be a conflict between the fact that the reward
for performing sati applies only to the widow and the fact that her hus-
band, who did nothing, receives the reward of her entering the fire, which
she alone did. But this is easily resolved. The husband’s experience of heav-
enly bliss results from the meritorious deeds that he himself performed.
The meritorious deed performed by his wife simply removes the sin that
obstructs him from heavenly bliss. And it is not the case that removing an
obstruction is tantamount to producing an effect. As for those scriptures
that speak of the destruction of the husband’s sins as the reward of the mer-
itorious deed done by his wife, their meaning should not to be taken liter-
ally, but rather metaphorically. The “destruction” that is spoken of is merely
like destruction in that it takes the form of an obstruction blocking her
husband’s sins from bearing immediate fruit on account of his wife’s meri-
torious deed.

modate patina sardham iti vacanat saha patya svargopabhogah | patnigamy
eva phalam iti tatkrtasyagnipravesasya phalam akarta bharta bhunkta iti
virodhah suparih[aJrah | yas tu bhartari sukhasamavayah sa bhartrgatad
eva dharmat | tatpratibandhakam papam patnikrto dharma uddharati |
na ca pratibandhakoddharakah karyaparah | yalt] tu patyuh papaksayah
patnikrtasya dharmasya phalam iti Srayate tasyapi na mukhyo ‘rthah |
kim tu gaunah | ksaya iva ksayah patnidharmena patipapasyanantaram
phaladanapratibandharipah | (Apararka on YDh 1.87)

Here Apararka argues that by performing sati the wife of a sinful man does
notactually lead her husband to heaven; he gets there purely through his own
past good deeds. His wife’s act of self-immolation simply removes for a time
the sin that blocks him from experiencing such a happy rebirth. And, ac-
cording to an influential strand of classical Brahmanical thought, to remove
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an obstacle is not the same thing as to produce an effect.’” Hence, because
sati does not technically cause a husband’s heavenly rebirth, it does not vi-
olate the accepted laws of karma. Via this argument Apararka attempts to
rationalize the rather unique soteriological power that sati is held to possess.

The Smrticandrika

After Vijhanesvara the argument against sati on the grounds that it
contradicts the Veda quickly falls out of favor. Indeed, no Dharmasastra
commentator after him supports this argument, while several attempt
to refute it, as we have seen. However, the other argument against sati ac-
cepted by Vijiane§vara—namely, that sati is an inferior option to celibacy,
because it yields the inferior result of heaven—has at least one later sup-
porter: Devana Bhatta, who probably wrote his Smyticandrika in South
India sometime between 1175 and 1225. His statement on the legitimacy of
sati reads as follows:

There is, however, another law, which Visnu (25.14) lays down: “When
a woman’s husband has died, she should either practice lifelong celibacy
or ascend after him.” Here the phrase “ascend after him” means that she
should ascend the funerary fire after her husband. And likewise Angiras
states:
A woman who ascends the funerary fire when her husband has died
behaves like Arundhati and is honored in heaven.
This other law, however, is lowlier than the law of lifelong celibacy, for it
yields a lesser reward (i.e., heaven).

yat tu visnuna dharmantaram uktam mrte bhartari brahmacaryam
tadanvarohanam veti | tadanvarohanam bhartaram anu arohanam
agnyarohanam | tathd cangirah

mrte bhartari ya nari samarohed dhutasanam |

sarundhatisamacara svargaloke mahiyate ||
tad etad dharmantaram api brahmacaryadharmaj jaghanyam
nikrstaphalatvat | (Smrticandrika, Vyavaharakanda, pp. 596-97)

37 On this notion in Advaita Vedanta philosophy, see Potter (1981, 32-33).
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Following Devana, however, even support for this weakened position against
sati seems to cease, as he is apparently the last Dharmasastra writer to sub-
scribe to it.®®

Interestingly, however, although Devana seemingly disapproves of sati,
his Smrticandrika contains a lengthy passage (Asaucakanda, pp. 89-90) that
explains in straightforward prose how to perform the rite:

Entering the fire, i.e., sati, is enjoined for women. In the case of Stdras,
however, the rite of entering the fire is prescribed without mantras.
When the time of the death of some Brahmin or other has arrived, his wife
should take an auspicious bath; put on clean clothes; sip water; take hold
of sandalwood powder, flowers, and the like; go to her husband’s presence;
summon Brahmins; and make the following resolution: “On an auspicious
day characterized by the aforementioned characteristics, I will perform sati
together with my husband, who is a form of Visnu, so that I might attain
residence in Brahma’s world with him” Then, after taking hold of some
water mixed with darbha grass and unhusked grains, that devoted wife, sit-
ting facing eastward, should offer the gift of her life, saying:
“I will give my body to Visnu here in the form of my husband, who
grants all desires, so that I might stay in his heavenly abode. Earth, space,
water, fire, and wind, the lords of the world, the seven seers, and time—
all deities are my witnesses. May all the sins that I have committed in
thought, word, or action perish! I consign my body to the fire. Seeking to
attain residence in the world of Brahma, I give my body to you, my hus-
band here, a member of such-and-such clan, who has the nature of great
and glorious Visnu. It does not belong to me”
The officiating priest should then strew darbha grass with the tips facing
southward upon a bier; place the man’s corpse upon that; place his wife to
his left; bind her with a rope of darbha grass, saying “Go together!”; follow
the deceased as he is led by pallbearers (to the cremation ground); establish
afire to the south of the pyre there; place the corpse facing southward in the
middle of the pyre after the ajyabhaga offerings®”; lay his wife down to his
left; and place a fire in the middle of each of their arms, reciting the mantra
that starts “Don’t burn him, O fire!” (TA 6.1.4).%° Then, wearing his sacred

38 In spite of this, however, this argument is central to the case against sati made by Rammohan
Roy during the early nineteenth century (see, e.g., Ghose 1901, 130-34).

3 The ajyabhagas are offerings of ghee that occur in certain Vedic rites called istis prior to the pri-
mary offering. For a detailed description of these offerings, see Kane (1962, 2:1059-61).

40 This is the same as RV 10.16.1.
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thread over his right shoulder,*! the officiating priest should join his palms
together with darbha grass in his hands; recite the mantra that starts “May

your eyes go to the sun!” (TA 6.1.4); scoop up ghee with a small sacrificial
ladle; offer it as an oblation with the words “Svaha to those who guard the

path of these two!” (TA 6.2.1); and cremate the couple. This is the rite of sati.

pravesas canugamanam strinam eva vidhiyate |

amantrakam tu Sidranam pravesavidhir ucyate ||
yasya  kasyacid ~ brahmanasya  maranakale  samprapte  tatpatni
mangalasnanam krtva dhautavastram paridhaydacamya gandhapuspadini
dhrtva bhartuh samipam gatva brahmanan ahiiya purvoktaivamguna-
visesanavisistayam punyatithau visnuripena bhartra saha brahmaloke
nivasasiddhyartham bhartra sahanugamanam karisya iti samkalpya
darbhaksatasahitam jalam dhrtva pativrata parvabhimukhi samasina—

sarvakamapradayasmai patiripdya visnave |

mama deham pradasyami sthatum vai svargamandire ||

bhimir viyaj jalam tejo vayus ca jagadisvarah |

saptarsayas ca kalas ca saksinah sarvadevatah ||

matkrtam patakam yac ca manovakkayasambhavam |

tat sarvam nasam apnotu vahnau deham visarjaye ||
asmai bhartre Srimahavisnusvaripaya madiyabrahmalokanivasasiddhim
kamayamanamukagotraya tubhyam aham sampradade na mameti
pranadanam kuryat | karta asandyam daksinagran darbhan astirya tatra
savam nidhaya Savasya vamabhage tatpatnim nidhaya samgacchadhvam
iti darbharajjuna pretapatnim cabadhya vahakair niyamanam pretam
anugatva citer daksinabhage gnim pratisthapya ajyabhagante citimadhye
daksinasirasam Savam nidhaya patnim tasya vamabhage niksipya tayor
bhujayor madhye mainam agne ity (TA 6.1.4) agnim dattva tatah karta
pracinaviti darbhapanir afijalim baddhva siryam te caksuh Sarirair agne
ity (TA 6.1.4) anumantrya sruvendajyam grhitva ya etayoh patho goptaras
[tebhyah] svaha iti (TA 6.2.1) hutva dahet | ity anugamanavidhih |

Immediately after this passage, the Smrticandrika contains another one
of roughly the same length addressing the case of a woman who desires

41 Normally, a twice-born man wears his sacred thread (upavita) over his left shoulder. However,
it is worn over the right shoulder during rites involving death or ancestor worship. On this, see Kane
(1962, 2:287-88).
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to perform sati, but apparently cannot bear to lie alongside her husband’s
corpse and wait there for the cremation fire to burn her alive. Similar to the
passage cited above, this passage describes in detail a sati rite, only one where
a woman enters her husband’s funerary fire after it is set ablaze. Passages like
these, which explain in practical terms how to perform particular rituals, are
a common feature of the nibandha literature, typically referred to as prayoga
(“performance”) sections. Several later digests, for instance, contain similar
prayoga sections on sati.*?

Given that Devana Bhatta is personally rather opposed to sati, however, it
is unclear why his work includes a prayoga section on the rite. One possible
answer is that originally it did not and that the relevant passages constitute a
later addition to his text. One finds some support for this hypothesis in the
fact that the entire prayoga section on sati is apparently missing from one of
the two manuscripts used in creating the printed edition of the Asaucakanda
of the Smyticandrika. Another possible explanation is that Devana felt
compelled to include a prayoga section on sati in his work, because it was
an established practice in his day and one that he did not consider to be ac-
tually sinful, but instead simply inferior and unwise. One piece of evidence
in favor of this second explanation comes from a lengthy passage of the
Sraddhakanda (pp. 161-69), whose presence in the original Smrticandrika
is not subject to serious doubt. There Devana discusses how the rules for an-
cestral Sraddha rites apply specifically to a woman who has performed sati*?
and, thereby, seemingly confirms that his personal opposition to the practice
was rather tempered.

The Madanaparijata

Let us turn now to Madanapala’s fourteenth-century legal digest, the
Madanaparijata. Special discussion of this text is necessary, as it makes sev-
eral notable contributions to the treatment of sati within the Dharmas$astra
tradition.

42 See Nirnayasindhu, p. 438; Suddhitattva, pp. 242-43; and Dharmasindhu, pp. 385-86.

43 The basic position of the Smyticandrika (Sraddhakdanda, pp. 162) seems to be that if a woman
performs sati, one should perform the particular Sraddha rite known as sapindikarana for her sep-
arately from her husband’s sapindikarana, if one is able to do so. However, one may perform them
jointly, if necessary. Moreover, one has the option to perform the Sraddha rites for such a woman sep-
arately from her husband’s rites either at a time specifically connected with her death or at the same
time as her husband’s Sraddha rites (Sraddhakanda, pp. 163-64).
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Like all Dharmasastra authors who support sati, Madanapala clearly
regards it as an optional practice. Unlike other authors, however, he notes that
one might conceivably interpret certain Smrti passages as portraying sati as
mandatory. And he devotes a significant passage of his work (Madanaparijata,
pp- 198-99) to refuting such an interpretation of these texts:

[Objection:] This act of sati is surely mandatory for a devoted wife
(pativrata). And, thus, Harita states:
A woman should be known as a devoted wife if she is pained when her
husband is pained, rejoices when he’s happy, becomes wretched and
emaciated when he’s gone abroad, and dies when he dies.
Therefore, the mandatory nature of sati is made clear by this statement,
which says that a woman is a devoted wife if she dies when her husband
dies. Hence, it is inappropriate to describe the practice as non-mandatory.
[Reply:] This is incorrect, for Manu (5.160) prescribes a course of action
other than sati for a devoted wife:
A virtuous woman who remains celibate after her husband has died
goes to heaven, even if sonless, just like those men who have remained
celibate.
The phrase “virtuous woman” (sadhvi) in this statement expresses that
the woman is a devoted wife, for otherwise it would be redundant with
the stipulation that she “remains celibate” And, thus, in the Mahabharata
(12.144.9-10), Lord Vyasa shows a woman who is already a devoted wife
entering the fire rather than becoming a devoted wife by entering fire:
That devoted wife entered the blazing fire. There she followed her hus-
band, who was adorned with glittering armbands.

nanu ca pativratdya idam anugamanam nityam eva | tatha ca haritah

artarte mudite hrstd prosite malind krsa |

mrte mriyeta ya patyau sa stri jfieyd pativrata ||
ato myte ya mriyeta pativratety anena nityatvam dyotyate | atah
anityatvavarnanam ayuktam iti cen maivam |

myte bhartari sadhvi stri brahmacarye vyavasthita |

svargam gacched aputrapi yatha te brahmacarinah || (MDh 5.160)
iti manund pativratdyd ananugamanasyabhihitatvat | atra sadhvity
anena pativratabhidhiyate anyatha brahmacarye vyavasthitety anena
paunaruktyaprasakteh | tatha mahabharate bhagavan vyasah pativratayah
satya agnipravesam darsayati na cagnipravesena pativratatvam
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pativrata sampradiptam pravivesa hutasanam |
tatra citrangadadharam bhartaram sanupadyate || (MBh 12.144.9-10)

Here the objection is raised that sati must be obligatory for a devoted
wife (pativrata), since Harita, the author of a well-known Smrti, says that
a devoted wife is a woman who, among other things, dies when her hus-
band dies. Madanapala refutes this objection on the grounds that Manu
(5.160) also prescribes a life of celibacy for a devoted wife. But in order
for this refutation to work, he must establish that the “virtuous woman”
(sadhvi) mentioned in Manu is identical with the “devoted wife” (pativrata)
mentioned in Harita. Madanapala does this by arguing that if Manu’s “vir-
tuous woman” were not the same as Harita’s “devoted wife,” it would be
redundant for Manu to speak of a “virtuous woman who remains celibate”
The point here is that if a devoted wife is required to perform sati, then
in order for a virtuous woman to be different, she must by definition be
a woman that remains celibate after her husband’s death (remarriage and
niyoga were not options by this time). Therefore, it would be redundant
to mention a virtuous woman that remains celibate. Hence, the “virtuous
woman” in Manu’s statement must be identical with a “devoted wife” One
crucial implication of this is that since a devoted wife who is widowed can
either perform sati or remain celibate, these acts cannot make a woman
a devoted wife. That is, a woman must be a devoted wife prior to making
the decision to either remain celibate or perform sati. This, according to
Madanapala, is why the Mahdabharata (12.144.9-10) speaks of a woman
(actually a female dove) who is already a devoted wife before entering
her husband’s cremation fire. In this way, the Madanaparijata refutes
one possible objection to the position, consistently held by authors in the
Dharmasastra tradition, that sati was strictly optional.

Nevertheless, although Madanapala takes exceptional pains to clarify
the optional nature of sati, he also effectively weakens at least one earlier
restriction on the practice: the prohibition against Brahmin women per-
forming sati on separate pyres from those of their husbands. As readers may
recall, this is a prohibition first proposed by Vijianesvara in order to explain
away those Smrtis that generally forbid Brahmin women from performing
sati; and it is a prohibition that Madanapala himself (pp. 197-98) explicitly
endorses. However, he also notably reduces the impact of this prohibition
by allowing a Brahmin woman to perform sati with her husband’s bones, if
he died abroad:
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When her husband has died in another country, a Brahmin woman can cer-
tainly perform sati with his bones. A woman of another class, however, can
perform sati even in the absence of her husband’s bones by taking some em-
blem of him, such as his sandals, or even perform sati in the absence of such
an emblem, for she is permitted to ascend a separate pyre.

desantaramyte patyau brahmanyas tadasthibhih sahanugamanam bhavaty
eva | itarasam tv asthyabhave ‘pi patipadukadikacihnam kim api grhitva
cihnabhave ‘pi bhavati prthakcityanujfianat |

Hence, Madanapala not only supports the practice of sati, as all Dharmasastra
authors of the fourteenth and later centuries do, but also explicitly weakens
an established restriction on the practice, if only a rather minor one and that
only slightly.

Lastly, like Apararka, Madanapala strives to explain why certain Smrtis
present sati as salvific for both a widow and her husband, although this would
seemingly violate the immutable law of karma that allows only the performer
of an action to enjoy its otherworldly results. However, the passage of the
Madanaparijata where this discussion takes place is significantly longer than
the corresponding passage of Apararka and differs from it substantively as
well. It begins:

[Objection:] But there are statements such as the following one of Harita:

Whether her husband murdered a Brahmin, was an ingrate, or murdered

a friend, a woman purifies him, if she does not remain a widow, but in-

stead dies embracing him.

Don’t such statements declare that sati nullifies a man’s sins, including even
Brahmin-murder? But this is improper, for the power generated by an act
and its result are inherently connected to the act’s performer in accordance
with the maxim: “The result stated in scripture applies to the performer,
as scripture indicates as much” (PMS 3.7.18) So the power generated by a
husband’s sinful acts cannot be nullified by his wife’s act of sati. And if one
admits to such nullification, the fact that a cause and its effect inhere in the
same subject, which is established in scripture, is negated.

[Author:] This is correct. However, statements such as the one about a
husband who has murdered a Brahmin merely describe how praiseworthy
it is to perform sati through exhortatory expression as they supplement
the scriptural injunction to perform sati. Hence, they are not authoritative
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in and of themselves. Indeed, the fact that such statements constitute
mere exhortatory expressions is fitting, for a man defiled by a sin such as
Brahmin-murder becomes an outcaste and, thus, is unworthy of a funeral
much less sati. Hence, the aim of the statements in question is merely to
express how praiseworthy sati is. Consequently, there is nothing improper
about them.

nanu

brahmaghno va krtaghno va mitraghno va bhavet patih |

punaty avidhava nari tam adaya mriyeta ya ||
ity evamadiharitadivakyani  brahmahatyadidosanivrttim — anugamanenad-
bhidadhati | etad anupapannam  $astraphalam  prayokt[ari  tal]
laksanatvad® iti (PMS 3.7.18) nyayenapirvaphalayoh kartrsamavetatvat |
patigataduritapiirvasya  patnigatanugamanenanivrttih | nivrttyabhyupagame
tu karyakaranayoh samanadhikaranyam Sastrasiddham vyahanyeteti ced
badham | brahmaghno vety adini vakyani anugamanavidhisesatvendrtha-
vadad anugamanasya prasastyamvarnayanti| ato nasvarthe pramanani | yuktam
evarthavadatvam | brahmahananadidosadustasya patitatvenasau samskdram
eva tavan ndrhati dire ‘nugamanam | atah prasastyaparaniti na kada cid
anupapattih | (Madanaparijata, pp. 199-200)

Understanding Madanapala’s argument here requires an understanding of
the crucial concept of arthavada or “exhortatory expression” in medieval
Dharmasastra.*> Drawing upon ideas developed within the Mimamsa tra-
dition, Dharmasastra commentators classify all scriptural statements into a
number of categories. Of these by far the most important are the injunction
(vidhi), which issues a positive command, and the prohibition (pratisedha),
which issues a negative command. An exhortatory expression or arthavada
is a statement that is neither an injunction nor a prohibition, but instead
supplements an injunction or prohibition by encouraging people to obey it.
An arthavada typically does this by lauding the rewards of following a par-
ticular injunction or warning of the grave consequences of violating a certain
prohibition. This is the theoretical conception of an arthavada. In practice,
however, a Dharmasastra commentator generally identifies a statement as an
arthavada, because it says some inconvenient things that he wishes to ignore

4 The printed edition reads as prayoktrvilaksanatvad.
4 On arthavada, see Jha (1964, 177-82) and Kane (1962, 5:1238-44).
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or at least to not take literally. And this is precisely what Madanapala is doing
in the above passage, for there he argues that those Smrtis that portray sati as
a means of salvation for a woman’s husband are mere arthavadas, intended to
supplement the injunction to perform sati. As such, one need not take their
contents literally. Hence, they are entirely consistent with the accepted laws
of karma.

Beyond this, after offering the previous explanation, Madanapala goes
on to offer a different one that accepts sati as actually salvific for a woman’s
husband:

Alternatively, there are two kinds of karma: that which has commenced to
yield results and that which has not. Of these, commenced karma can only
be destroyed by experiencing it. Therefore, although it has commenced to
yield results, such karma is blocked by the obstruction that is sati. And al-
though it exists, it remains passive as though it does not exist. However, after
experiencing heaven and the like as a result of sati, the man subsequently
experiences the rest of his commenced karma. Uncommenced karma is of
two kinds: that which is about to yield results and that which is not about
to. Just like a penance, sati removes uncommenced karma that is not about
to yield results, for otherwise it would not be right for a virtuous woman
to attain heaven through sati, which is taught to be a means of attaining
heaven for both husband and wife.*® And, thus, the verb “purifies” in the
statement that “a woman purifies him, if she does not remain a widow, but
instead dies embracing him” is appropriate. As for uncommenced karma
that is about to yield results, sati nullifies it. It is with this very thought in
mind that Vyasa states:
If a man has entered hell, bound with terribly cruel fetters, reached the
place of his punishment, seized by Yama’s henchmen, and stands pow-
erless and depressed, enveloped by his own past deeds, through sati his
wife forcefully takes him to heaven, just as a snake-catcher forcefully lifts
a snake up out of its hole.
After experiencing heaven as result of sati, however, a man will experience
his karma that was about to yield results and that had commenced to yields
results. Thus, there is no conflict here.

46 The apparent idea here is that a virtuous woman (sadhvi) is by definition a woman who suffers
when her husband suffers. Hence, she would never seek to go to heaven, when her husband resides
in hell.
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evam va dvividham karma prarabdham aprarabdham ceti |
tatra prarabdhakarmanam bhogad eva ksayat prarabdham apy
anugamanaripapratibandhakena  pratibaddham | vidyamanam
apy avidyamanam iva sad uddste | tatha canugamanasvargadikam
anubhitya pascat prarabdhasesam upabhunkte | aprarabdhakarma
dvividham phaladanonmukham anunmukham ca | yad [an]unmukham
[a]prarabdham®” karma tad anugamanenapanudyate prayascitteneva
anyatha patipatnyoh  svargasadhanatvenopadisyamananugamanena
sadhvyah svarganupapatteh | punaty avidhava nari tam adaya mriyeta
yety atra ca punaty etad apy upapadyate®® | yat tu danayonmukham
aprarabdham karma tasya nivrttir anugamane bhavatity etad eva
manasi krtva vyaso ‘py aha—

yadi pravisto narakam baddhah pasaih sudarunaih |

samprapto yatandsthanam grhito yamakimkaraih |

tisthate vivaso dino vestyamanah svakarmabhih ||

vyalagrahi yatha vyalam balad uddharate bilat |

tadvad bhartaram adaya divam yati ca sa balad iti ||
phaladanonmukhaprarabdham  karmanugamanasadhyasvargopabhoga-
nantaram upabhujyata iti na virodhah | (Madanaparijata, pp. 200-201)

Here Madanapala divides a persons karma, that is, the active otherworldly
power of his past deeds, into three types: that which has started to yield
results, that which is about to yield results, and that which will yield results
at a more distant time. He then explains that sati temporarily nullifies a
man’s negative karma that is either currently bearing fruit or about to bear
fruit. After his time in heaven as a result of his wife’s act of sati, however, he
must still experience the results of such bad karma. By contrast, sati simply
destroys a man’s bad karma that is far from bearing fruit so that he will never
experience its results at all. And in destroying the effects of such bad karma,
sati works just like a penance.

Of course, all of this fails to answer the really pressing question, which is
how sati does not violate the accepted laws of karma. Thus, in order to answer
this and defend its position that sati can either destroy or temporarily nullify
all of a man’s sins, the Madanaparijata (pp. 201-2) states:

47 The printed edition reads as unmukham prarabdham.
48 The printed edition reads as anupapadyate.



SATI 269

The objection that it is improper for the sins of someone other than the per-
former of sati to cease is ridiculous, for the husband and wife perform sati
together and, thus, their reward for the act is appropriate, just like, for in-
stance, their joint attainment of heaven for performing the Agnihotra rite.
And the sin that is caused to cease is only sin committed in previous lives,
for a man tainted by sins committed in this life becomes an outcaste and,
thus, his wife has no right to perform sati with him.

anyagataduritanivrttir ayukteti tad apesalam patipatnyoh sahakartrtvena-
gnihotradisadhyasvargadivad upapatteh |idam ca duritam janmantarakrtam
eva nivartyam | etajjanmakrtaduritayuktasya patitatvena tena sahanu-
gamananadhikarat | (Madanaparijata, pp. 201-2)

Here Madanapala defends his position that sati can fully expiate some of a
husband’s sins and temporarily nullify others by arguing that, as in other
rituals, a husband and wife jointly perform sati and, thus, jointly enjoy its
rewards. Crucially, however, he adds that sati can only affect the sins that a
man committed in his previous lives, for a man guilty of serious sins in his
current life would become an outcaste and, thus, lack all rights to a proper
funeral, much less one involving sati.

Madhava

As we have seen, numerous Dharmasastra commentators explicitly stipulate
that sati is prohibited for women who either are pregnant or have children
who are very young.* Indeed, the general principle that a woman cannot
perform sati if it would directly harm her born or unborn children goes un-
challenged throughout Dharmasastra literature. Perhaps somewhat surpris-
ingly, however, none of the earliest commentators to make this stipulation
cites any scriptural passage in support of it. From this, we might infer that
its justification lies not in specific scriptural prohibitions, but rather in the
basic ethical principle that sati may harm only the widow herself and no one
else. In other words, the prohibition against pregnant women and women

4 See, e.g., the unpublished Nepalese commentary on YDh 1.87; the Mitaksara on YDh 1.86;
Krtyakalpataru, Vyavaharakanda, p. 635; and Madanaparijata, p. 196.
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with small children performing sati is essentially an application of the gen-
eral prohibition against violence.

The fourteenth-century author Madhava, however, differs from all of his
predecessors in that he cites and comments upon a pair of verses that provide
an explicit scriptural basis for the prohibition against women performing
sati, if they are pregnant or have small children.*® The relevant portion of his
work (on PSm 4.33) reads:

And this right to perform sati is blocked if a woman is menstruating or the
like. Thus, Brhaspati states:

A woman who has young children should not depart, thereby forsaking

raising her young children; nor should a woman who is menstruating or

has just given birth; and a pregnant woman should protect her fetus.
Here, by saying “thereby forsaking raising her young children,” the author
shows that even a woman with young children is entitled to perform sati, if
she entrusts other people to raise them. And by emphasizing protection in
his statement that a woman “should protect her fetus,” he denies the right
to perform sati to any woman who might even possibly be suspected to be
pregnant. And, thus, it is said in the Narada Purana:

O beautiful princess, women do not ascend the funeral pyre when they

have young children, when they are pregnant, when their menses have

failed to appear at the regular time, and while they are menstruating.
The phrase “when their menses have failed to appear at the regular time”
denotes women who might possibly be suspected to be pregnant, because
their menses have failed to appear at the regular time.

ayam cadhikaro rajaadibhih pratibadhyate | tatha brhaspatih—
balasamvardhanam tyaktva balapatya na gacchati |
rajasvald siitika ca raksed garbham garbhiniti ||
atra balasamvardhanam tyaktveti vadan samvardhayitrjanantaravisrambhe
balapatyaya apy adhikaro ‘stiti darsayan raksed garbham ca garbhiniti
raksam darsayan sambhavitagarbhasamdehaya apy adhikaram varayati |
tatha ca naradiye—
balapatyas ca garbhinya adystartavas tatha |
rajasvald rajasiite narohanti citam subha iti ||
adrstartava rtvadarsanena sambhavitagarbhasamdehah |

50 The Nirnayasindhu (p. 439) also cites these verses.
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Madhava’s interpretation of the first verse, ascribed to Brhaspati, makes it clear
that he accepts the general principle that sati is permissible except in cases where
a woman would thereby bring harm to her children. Consequently, women
who are pregnant or even may be pregnant, such as those whose menses have
failed to appear at the regular time, are strictly forbidden from performing sati.
A woman with small children, however, may carry out the rite provided specifi-
cally that she entrusts the caretaking of her children to other people.

Regarding Brhaspati’s prohibition against menstruating women per-
forming sati, this obviously has nothing to do with the principle that through
sati a woman should cause harm to no one other than herself. Instead, it un-
doubtedly stems from the deeply held Brahmanical view that menstrual blood
is extremely impure and, therefore, menstruating women must be assidu-
ously excluded from social and ritual life. Interestingly, although Madhava
himself is silent on the matter of menstruating women, the Smrticandrika
cites a text that explains a procedure for delaying a man’s cremation in the
event that his wife is menstruating and desires to perform sati.”!

The Nirnayasindhu and Dharmasindhu

Finally, let us turn to two late digests: the Nirnayasindhu of Kamalakara
Bhatta, written in Benares in 1612, and the Dharmasindhu of Kasinatha
Upadhyaya, written in Maharashtra in 1790-1791.>2 These works are im-
portant to a discussion of sati within Dharmasastra, because they effectively
take the final steps in eliminating all lingering opposition to the practice
within the Hindu legal tradition, although after the thirteenth century no
Dharmasastra author actually opposes it.

To this end, both the Nirnayasindhu (p. 438) and the Dharmasindhu
(p. 384) cite the following, a previously unquoted Smrti passage that lists lib-
eration (mukti) as an explicit result of sati:

When a woman ascends the pyre after her husband, it destroys all her and
her husband’s sins, leads to deliverance from hell, bestows the reward of

5! Sraddhakanda, p. 164: “If a woman intending to follow her husband in death is menstruating,
then his relatives should place her dead husband in a vat of oil or in salt and burn him along with her
after three nights.” (bhartaram anugacchanti patni cet sartava yadi | tailadronyam viniksipya lavane
va mrtam patim || triratrad dahanam kuryuh bandhavas tu taya saha |)

52 On the provenance of these works, see Kane (1962, 1:932, 977-78).
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many heavens, grants liberation, and gives good fortune, wealth, sons,
prosperity, etc. in another rebirth.

athanvarohanam strinam atmano bhartur eva ca |
sarvapapaksayakaram nirayottarandya ca ||
anekasvargaphaladam muktidam ca tathaiva ca |
janmantare ca saubhagyadhanaputradivrddhidam ||

In light of the earlier commentarial debate, this passage appears tailor-
made as a refutation of the last unanswered objection to sati, namely, that
it is an inferior option to celibacy, because it yields only the inferior re-
ward of heaven. That is, the content of the above Smrti and its absence as
a cited scripture in the preceding literature combine to strongly suggest
that it is a relatively recent creation of the Dharmasastra tradition, a cre-
ation whose purpose was to refute claims regarding the inferiority of sati
vis-a-vis celibacy.>® Moreover, this hypothesis finds notable confirmation
in the Dharmasindhu’s explicit position that the practice of sati results in
liberation for a woman who lacks desires and rewards, such as heaven, for a
woman who possesses desires.>*

In a similar vein, it is also significant that both the Nirnayasindhu and the
Dharmasindhu attest to the use within the sati rite of the previously discussed
verse of the Rgveda (10.18.7) that some Dharmasastra authors have taken
as a positive reference to sati. In particular, the earlier of these two works,
the Nirnayasindhu, describes the recitation of this verse in the sati rite as a
practice peculiar to Bengal,> while the Dharmasindhu cites it as part of the
standard ritual.*® Hence, these texts suggest that the verse may have been a

53 1t is noteworthy that the creation of new Smrtis, which is most clearly demonstrable in this
particular case, may also have played a role in other aspects of the Dharmasastric debate on sati.
For instance, there is the verse ascribed to Usanas that explicitly prohibits a Brahmin widow from
mounting a separate funeral pyre and is, therefore, used by commentators to limit the more general
prohibition placed on such women in other Smrtis. Authors within the Dharmasastra tradition may
well have created this verse with the intention of achieving precisely this end.

>4 Dharmasindhu, p. 385: “The established position is that when a woman lacks desire, she attains
liberation, but when she possesses desire, she attains rewards such as heaven.” (atra niskamatve
muktih sakamatve svargadiphalaniti vyavastha )

5 Nirnayasindhu, p. 438: “But the Bengalis say that a Brahmin should recite the verse beginning,
‘Let these women .. 7 (RV 10.18.7), and also the following verse: ‘Om, may these auspicious, sinless,
most beautiful women, who are devoted to their husband, enter the fire together with their husband’s
body!”” (gaudas tu ima narir avidhava iti om imah pativratah punyah striyo ‘papah susobhanah | saha
bhartuh sarirena samvisantu vibhavasum iti ca viprah pathed ity ahuh |)

% The Dharmasindhu, p. 385, contains a passage virtually identical to that given in the preceding
note, only lacking the phrase: “But the Bengalis say that . . ” (gaudas tu . . . ity ahuh |) Thus, this text,
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rather late addition to the sati rite in much of India. Whether or not this was
the case, their testimony further indicates that certain elements within the
Brahmanical community were not content to refute through strictly exeget-
ical arguments the objection to sati on the grounds that it contradicts the
Veda. Instead, by including this verse of the Rgveda as a mantra, they ap-
pear also to have constructed the sati rite itself in such a way that it conveys
an aura of Vedic authority. And if this is in fact so, we have here a further
Brahmanical argument in favor of sati, albeit one of an oblique and uncon-
ventional sort.

Lastly, the Nirnayasindhu (p. 439) even goes so far as to get rid of the re-
striction that Brahmin widows ascend the same funeral pyres as their
husbands:

Some even say that the statements prohibiting a Brahmin woman from per-
forming sati really mean to prohibit her from dying together with her hus-
band if he died for the sake of a penance or was an outcaste. When either
her husband’s bones or a piece of paldsa wood is burned with her, she does
not incur the sin of dying on a separate pyre, for these things are equal to
his body as they either constitute a part of him (= the bones) or stand in his
place (= the palasa wood).

nisedhavakyani  prayascittartham  mrtena  patitena  va  saha
marananisedhaparanity apy ahuh | asthidahe palasadahe va na
prthakcitidosah angatvena sthanapattya va Sariratulyatvat |

In the opening sentence of this passage, Kamalakara introduces a novel in-
terpretation of those scriptures that issue prohibitions against Brahmin
women performing sati: instead of referring to separate funeral pyres, they
could refer to cases where a woman’s husband either was an outcaste or had
died in the process of repenting for some grievous sin.”’ If accepted, such
an interpretation would virtually eliminate any special restrictions placed
on Brahmin widows. Beyond this, Kamalakara proceeds to explain that, in
any case, a woman can avoid the sin of ascending a separate funeral pyre by

which was composed in Maharashtra (not Bengal), understands the recitation of RV 10.18.7 to be a
standard part of the sati rite rather than a regional peculiarity.

7 Note that the successful performance of certain penances prescribed in the Dharmasastras
entails the death of the person performing them. See, e.g., MDh 11.74, 100-101, 105-6.
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immolating herself together with either the bones of her dead husband or a
palasa wood replacement for him. Furthermore, both the Suddhimayiikha
(p. 69) and Dharmasindhu (p. 385) make this very same argument. And al-
though Madanapala allowed a Brahmin woman to perform sati with her
husband’s bones centuries earlier, as we saw, the use of an entirely artificial
replacement for him appears to be a new development. Hence, Kamalakara,
even more so than Vijiane$vara and Apararka, effectively eliminates any
special restrictions placed on Brahmin widows. Hence, taken in their histor-
ical and literary contexts, the Nirnayasindhu and Dharmasindhu reflect the
final weakening of earlier restrictions on sati.

Conclusion

To summarize, one can loosely arrange Dharmasastra writings on sati into
three historical periods. In the first of these, which roughly corresponds to
the second half of the first millennium CE, Smrti texts that prescribe sati
(e.g., ViDh 25.14, PSm 4.32-33) begin to appear. However, during approxi-
mately this same period, other Brahmanical authors also compose a number
of Smrtis that proscribe this practice specifically in the case of Brahmin
widows. Moreover, Medhatithi, our earliest surviving commentator to ad-
dress the issue, strongly opposes the practice for all women, yet an early un-
published commentary on Yajiiavalkya, composed perhaps a century later,
supports it. Taken together, this textual evidence suggests that although
practiced by some Brahmins during the second half of the first millen-
nium, sati was still relatively new and quite controversial in many Brahmin
communities. In the second period, comprising the eleventh to thirteenth
centuries, opposition to this custom starts to weaken, as none of the later
commentators fully endorses Medhatithi’s position on sati. Indeed, after
Vijianesvara around the turn of the twelfth century, the strongest position
taken against the practice is that it is an inferior option to lifelong celibacy,
since its result is only heaven rather than liberation from the cycle of rebirth
altogether. Finally, in the third period, starting around the fourteenth cen-
tury, all opposition to sati within the Dharmasastra tradition has in effect
disappeared. Beyond this, the Nirnayasindhu (p. 438) and Dharmasindhu
(p. 384) refute even the attenuated objection to sati on the grounds that, un-
like celibacy, it cannot result in liberation, for they cite a previously unquoted
Smrti passage that specifically lists liberation as a reward for performing the
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rite. These texts thereby claim that sati is at least as beneficial an option for
widows as celibacy and perhaps even more so, given the especially lavish
praise it sometimes receives. Furthermore, they also effectively do away with
the long-standing prohibition against Brahmin women ascending separate
pyres from those of their husbands. Nevertheless, all authors within the
Dharmasastra tradition consistently stop short of making sati an obligatory
act. Hence, in short, Dharmasastra literature attests to a gradual shift from
strict prohibition to complete endorsement in its attitude toward sati, a shift
that took place c. 500-1400 CE.

This then raises the question: Does this shift in the attitudes of
Dharmasastra authors toward sati reflect a broader shift in the attitudes and
social practices of Brahmins in premodern India? I believe that the answer
is yes, for it is worth noting that while scriptural exegesis generally presents
itself as an endeavor to uncover the true meanings of sacred texts, the set of
normative assumptions and moral intuitions that form a part of any exegete’s
background tend to have a major impact on the process of exegesis. In other
words, commentators do not simply study scripture to learn the truth; they
also study scripture to confirm the truth they already know from their social
contexts. As a result, it is reasonable to assume that for the commentators
under discussion, one of these already-known truths, which would guide
their interpretations, was the relative morality or immorality of sati. And in-
deed, the Suddhimayiikha of Nilakantha (c. 1610-1650) provides some evi-
dence that supports this assumption, when it states:

From this other verse quoted in the Kalpataru, “A Brahmin woman ought
not to depart by mounting a separate pyre;”>® Vijfiane$vara and others cor-
rectly deduce that the prohibition against Brahmin widows performing sati
applies only to ascending separate funeral pyres. The custom of all peoples
supports this position as well.

kalpatarau prthakcitim samaruhya na vipra gantum arhatiti vacontaran
nisedho bhinnacitipara iti vijianesvaradayo yuktam utpasyanti | sarvajanina

dcaro ‘py amum eva paksam anugrhnati | (Suddhimayikha, p. 69)

Here Nilakantha unambiguously cites popular custom (sarvajanina dcarah)
as additional support for his position on sati. In broad agreement with

58 T have been unable to locate this verse in the extant edition of the Krtyakalpataru.
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Richard Lariviere’s (1997, 98) provocative thesis that “dharmasastra liter-
ature represents a peculiarly Indian record of local social norms,” I believe
that Nilakantha is not alone among Dharmasastra writers in his reliance
on custom when analyzing sati, only in his explicit statement to this effect.
And if this is in fact the case, then by following the intricate details of this
Dharmasastric debate one can trace a shifting moral attitude toward this
practice within the greater Brahmanical community.

This, in turn, leads one to ask why Brahmins chose to adopt the custom of
sati specifically during the period 500-1400 CE. That they adopted it from
Indian kings, whose wives appear to have engaged in the practice at least oc-
casionally since before the Common Era, is all but certain. In his masterful
analysis of widow burning as a cross-cultural phenomenon, Joerg Fisch
(2006, 251-54) proposes that Brahmins adopted the custom of sati or widow
burning from kings, because it was deemed a prestigious practice and they
sought to vie with the ruling elites for social prestige. A similar, but more
broadly framed explanation would be to connect the Brahmanical adoption
of sati with my earlier hypothesis that, in the hypergamous society that was
classical India, there was a fundamental incentive for men to place tighter
and tighter restrictions on the women to whom they were related in the hope
of acquiring greater social status and prestige. If such an incentive was, in
fact, operative in premodern India, then it is easy to understand why or-
thodox Brahmins came to adopt the practice of sati, for it is plainly an es-
pecially severe means of controlling women—specifically women who had
fallen outside of the usually controlling bonds of marriage. While certainly
plausible, however, a significant shortcoming of both of these explanations
is that they fail to link the Brahmanical adoption of sati to specific historical
developments in South Asia during the relevant period. That is, they fail to
explain why Brahmins adopted the practice of sati during the specific period
that it appears they did.

In order to come up with such an explanation, it is helpful to note the con-
spicuous chronological link between the increasing inheritance rights of
widows within Dharmasastra, on the one hand, and the Brahmanical adop-
tion of sati, on the other. If the two pivotal texts of Hindu law in the his-
tory of a widow’s right to inherit are the Yajiiavalkya Dharmasastra and the
Mitaksara, as I argued in Chapter 2, then it would seem to be significant that
shortly following each of these texts, the practice of sati apparently becomes
markedly more accepted within Brahmanical society. Specifically, as we have
seen, the first Dharmasastra texts to make any mention at all of sati are those



SATI 277

of Visnu (25.14) and Parasara (4.32-33), which prescribe it as a legitimate
option to lifelong celibacy for widows. Hence, the introduction of sati into
the Dharmagastra tradition conspicuously follows the first Brahmanical
text to strongly advocate a widow’s right to inherit, namely, the Yajiavalkya
Dharmasastra. Furthermore, as I have shown, the Mitaksara (on YDh 1.86)
rejects the legitimacy of sati, although not as vehemently as his predecessor
Medhatithi (on MDh 5.157) does, but after the Mitaksara, the practice
becomes widely accepted within the Dharmasastra tradition, and all oppo-
sition to it quickly fades. Similarly, the Mitaksara is also the earliest surviving
commentary to grant widows strong rights of inheritance; and all subsequent
Dharmasastra works grant widows at least equally strong rights. Thus, tex-
tual chronology supports the conjecture that at least one major reason for the
spread of sati in Brahmanical society was the increasing financial indepen-
dence of sonless widows in the medieval period, as they became more and
more often the sole inheritors of their husbands’ estates.”® And, indeed, it is
easy to understand how objections to sati on moral and exegetical grounds
might begin to feel less persuasive to many Brahmin men, when substantial
amounts of land and money were at stake.

Moreover, it is worth recalling from Chapter 3 that the Dharmasastra
tradition provides no evidence of mandatory lifelong widow asceticism
until the twelfth century and that the fourteenth-century Madanaparijata
(pp. 202-3) is the first Brahmanical text to prescribe for widows most of the
distinctive ascetic practices that characterize the classical Hindu widow as-
cetic. Therefore, classical widow asceticism seems to have developed specif-
ically as a complement to sati, that is, as a way of ensuring a family’s honor
and status whatever option its widowed women chose to follow. Given the
social isolation and material deprivation of widow ascetic life, it may even
have functioned as a subtle—or not so subtle—inducement to perform sati.
Hence, it is distinctly possible that the rise within Brahmanical culture of sati
and classical widow asceticism constitutes something of a backlash against
the markedly increased inheritance rights of widows within Dharmasastra
literature and, by implication, Brahmanical society.

59 A related, yet distinct argument holds the comparatively strong rights of inheritance granted to
widows by the Dayabhaga to account for the apparently greater incidence of sati in colonial Bengal
relative to other regions of India. On this, see Mani (1998, 59).






Summary

We have now seen how the Hindu legal tradition’s views regarding widows
evolved over the roughly two millennia during which the tradition was
a thriving source of literary production. Specifically, we have examined in
fairly exhaustive detail how the views of Dharmasastra authors changed over
time on the only four widow-related issues that they ever treated at great
length and, for periods, contentiously debated, namely, widow remarriage
and niyoga, widows’ rights of inheritance, widow asceticism, and widow self-
immolation, or sati. Up to this point, each of these issues has been treated
largely in isolation. Consequently, it is worth devoting some space here to
bringing them all together and to presenting a broad account of how the
overall treatment of widows under Hindu law evolved historically during the
two millennia prior to British colonialism.

From the earliest beginnings of Dharmasastra literature in perhaps the
third century BCE until around 400 CE, the dominant position within the
tradition was that widows could simply not inherit their husbands’™ prop-
erty but were merely entitled to maintenance, which their affines were ide-
ally supposed to provide. Such opposition to widows’ rights of inheritance
seems to be just one instantiation of a general Brahmanical opposition to
women owning property at that time. The major exception to this opposi-
tion to women’s ownership of property, of course, is the category of property
known as stridhana, or “women’s wealth,” which comprised wealth owned,
controlled, and inherited almost exclusively by women. Wealth of this sort,
however, consisted nearly entirely of movable property and would, therefore,
likely have been marginal to a family’s total wealth in most cases.

During this same early period, when widow’s rights of inheritance were
at their weakest, the sexual restrictions placed upon widows were also at
their weakest, as we have seen. This is most obvious in the case of niyoga,
which most early Dharmasastra authors permitted, although two of them—
Apastamba (2.27.2-7) and Manu (9.64-68)—strongly opposed the prac-
tice. However, true widow remarriage was widely prohibited within the
Dharmasastra tradition throughout its history. The only unambiguous ex-
ception to this is Narada (12.97-102), who clearly allows widows to remarry.
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In addition, a number of passages in the works of a few other early authors
(e.g., VaDh 17.75-80) seemingly support widow remarriage, although other
passages in these same works (e.g., VaDh 17.72-74) implicitly disparage it.
Indeed, the development of the institution of niyoga itself apparently reflects
an underlying Brahmanical apprehension about widow remarriage even in
the earliest period of Dharmasastra. For niyoga seems to be effectively a re-
formed version of widow remarriage, specifically widow remarriage of the
type that anthropologists term “widow inheritance,” that is, the practice of
a widow remarrying primarily or even exclusively within the family of her
dead husband. In other words, certain Brahmin thinkers appear to have in-
tentionally designed niyoga so that it was terminologically and conceptually
distinct from remarriage and yet served as a viable means for families to avoid
the unwanted burden of indefinitely supporting childless women. Thus, al-
though in the earliest period of Dharmasastra sexual restrictions on widows
were not as severe as they would later become, we can already discern the
impulse within orthodox Brahmanical culture to control widows sexually.
This, I have suggested, is likely a result of the hypergamous character of early
Indian society, for in hypergamous societies a prominent marker of high so-
cial status is a high level of sexual restriction of the women within one’s social
group (i.e., family, caste, clan, etc.).

Nevertheless, although the sexual control of widows was clearly a con-
cern of Hindu jurists from the earliest period, these jurists place notably
few nonsexual restrictions on widows. Thus, although widows were ex-
pected to observe a period of ascetic mourning lasting either six months
or ayear according to Baudhayana (2.4.7-8) and Vasistha (17.55-56), there
does not appear to have been any form of lifelong asceticism required of
widows. At the same time, however, it is noteworthy that an optional form
of widow asceticism, closely akin to typical forms of male world renuncia-
tion and connected with the rare common noun katyayani, appears to have
existed by at least the middle of the first millennium of the Common Era
and possibly much earlier (see VaDh 19.33-34). Moreover, although sati
was undoubtedly practiced in diverse areas of South Asia from quite early
(c. 400 BCE-300 CE), it was almost certainly not a Brahmanical custom,
but rather restricted only to the ruling classes. Hence, the two major
institutions characteristic of the high-caste Hindu widow as known from
the eighteenth and early nineteenth centuries—that is, classical Hindu
widow asceticism and sati—are conspicuously absent from the earliest
Dharmasastra literature.
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The first major developments in the treatment and status of widows under
Hindu law begin around the fifth century CE and take place especially during
the second half of the first millennium. The first of these is Yajiiavalkya’s bold
move to make a sonless mans widow the primary heir to his entire estate
(2.139-40) and also to grant even the wives of men with sons the right to a
share of their husbands’ estates (2.119, 127). The reasons behind Yajiiavalkya’s
decision to break so sharply from the preceding tradition remain a mystery.
However, his decision clearly inaugurates a period of intense debate and con-
troversy within Brahmanical society over a widow’s rights of inheritance.

Following the inauguration of this debate, Hindu jurists turned decisively
against not merely widow remarriage, which was always widely condemned,
but also niyoga, which most early Dharmasastra writers endorsed. The major
texts reflecting this change in Brahmanical attitudes are the commentaries,
for after Bharuci (on MDh 9.68)—the earliest surviving exegete to address
these issues—all extant Dharmasastra commentators effectively deny the le-
gitimacy of niyoga. The seed for this development in Hindu juridical thought,
I have argued, was long planted and lies in the underlying logic of hyper-
gamy, which almost inescapably incentivizes the sexual control of women as
a marker of high social status, honor, and prestige.

Itis difficult to attribute the increasing inheritance rights of widows within
Dharmasastra to the rejection of niyoga, as Altekar (1938, 6-7) long ago
suggested, primarily because the decisive rejection of niyoga within the tradi-
tion appears to have taken place well after authors first began to advocate for
widows’ increased rights of inheritance. Consequently, the disappearance of
niyoga and a resulting increase in the number of childless and, therefore, in-
digent widows in Brahmanical society can hardly explain why certain Hindu
jurists began to grant widows greater rights of inheritance. Conversely, the
increasing inheritance rights of widows seem to have had no bearing on the
rejection of niyoga, for the practice appears to have fallen completely out of
favor within the Dharmasastra tradition while a widow’s right to inherit was
still being hotly contested. Moreover, both opponents and proponents of a
widow’s right to inherit reject niyoga.!

What the increasing inheritance rights of widows seem to have directly
contributed to, however, is the Brahmanical adoption of sati, for Visnu
(25.14) in perhaps the seventh century is the first Dharmagastra author to
mention sati. In particular, as we have seen, he prescribes it as a legitimate

! See, e.g., Visvartipa on YDh 1.68-69 and 2.139-40 and Medhatithi on MDh 9.64 and 8.3.
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alternative to lifelong celibacy for widows. Therefore, the introduction of
sati into the Dharmasastra tradition neatly follows the granting of markedly
stronger rights of inheritance to widows. Following Visnu, there is a period
of intense controversy over the legitimacy of sati within Brahmanical society.

Furthermore, alongside sati, some sort of mandatory widow asceticism
likely developed into a custom within at least segments of Brahmanical
society during the second half of the first millennium. For although the
twelfth-century Krtyakalpataru (Vyavaharakanda, pp. 635-38) is the first
Dharmasastra work to prescribe mandatory lifelong widow asceticism, its
discussion of the topic is based entirely upon earlier Smrtis, many of which
plausibly date to the second half of the first millennium. Moreover, in his
reading of Manu (5.157), Medhatithi argues against the practice of widow
asceticism.

Thus, the second half of the first millennium is a period of deep and
contentious debate concerning the treatment and status of widows within
Brahmanical society. There is initially the debate over a widow’s right to
inherit, wherein the established position that widows had no right what-
soever to their husband’s property is seriously challenged. And, thereafter,
there is the adoption by certain Brahmins of the originally royal practice of
widow self-immolation and an ensuing debate on the practice’s legitimacy.
Moreover, the practice of mandatory widow asceticism of something like the
classical type—also perhaps a royal institution in origin—is adopted by cer-
tain Brahmins, but rejected by others during this time. In contrast to the new
and ongoing debates on these widow-related issues, however, the custom
of niyoga, which had earlier been the subject of considerable disagreement,
becomes effectively a settled issue and is uniformly rejected by Dharmasastra
authors after the seventh century CE.

The debates within the Dharmasastra tradition on sati, widow asceti-
cism, and the inheritance rights of widows are all settled between roughly
the twelfth and fourteenth centuries. Just as it was the first of these debates to
begin, the debate on a widow’s right to inherit her husband’s estate is the first
one to be settled. Here the decisive text appears to have been the Mitaksara
of Vijianesvara (on YDh 2.139-40), which makes the wife of a sonless man
the heir to his entire estate, provided only that he had received his inher-
itance prior to his death and not reunited with his coparceners. For after
Vijianesvara virtually every Dharmasastra author to address the issue grants
widows equally strong rights of inheritance. Beyond this, Jimttavahana
and subsequent Hindu jurists of Bengal even go so far as to eliminate the
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Mitaksard’s requirement that, in order for a woman to inherit her husband’s
estate, he must have received his paternal inheritance and not reunited with
his coparceners. And, regarding this development, it is noteworthy that ev-
idence from both Jain texts and inscriptions confirms that widows’ rights of
inheritance actually increased substantially during the course of the twelfth
century.

In seeming reaction to this development, opposition to sati within the
Hindu legal tradition conspicuously weakens, as we have seen. Thus, after
the Mitaksara, the only Dharmasastra text to oppose sati is the Smrticandrika
(Vyavaharakanda, pp. 596-97)—a work composed around the turn of the
thirteenth century. And even it does not prohibit sati, but merely relegates it
to the status of an inferior option to lifelong celibacy. Furthermore, manda-
tory widow asceticism of something approaching the classical Hindu type
is first clearly attested in digests dating to the twelfth century. Then, begin-
ning with the fourteenth-century Madanaparijata (pp. 202-3), the char-
acter of Hindu widow asceticism markedly changes, becoming both harsher
and more socially marginalizing, and is first attested within Dharmasastra
literature in its full classical form. Thereafter, this form of widow asceti-
cism, involving the perpetual shaving of a widow’s head, her avoidance of
beds, and so on, becomes universally accepted within Brahmanical works.
Therefore, it is plausible to view classical Hindu widow asceticism, like sati,
as a reaction to widows’ increased rights of inheritance within Brahmanical
society—specifically as a reaction designed either to deny widows the ability
to enjoy their inherited wealth or to eliminate them as heirs so that their
husbands’ estates might pass on to their male relatives (i.e., brothers, patri-
lineal cousins, etc.).

Therefore, the most striking feature of the high-caste Hindu widow in
early colonial times—her stark choice between either self-immolation or an
unrelentingly hard life of material deprivation and social exclusion—only
became established in the thirteenth and fourteenth centuries. Moreover, al-
though the logic of hypergamy may well have played a role in this develop-
ment, given that sati and widow asceticism both involve the strict control of
widows, evidence indicates that the increasing inheritance rights of widows
played a decisive role.






Appendix: A Widow’s Right to Adopt

The first chapter of this book explored one means by which a woman might obtain a son
for her deceased husband if he died without sons: niyoga, which is the ancient Brahmanical
version of levirate. Within the system of classical Hindu law, however, there is another con-
ceivable means by which a sonless man’s widow might acquire a son for him, which I have
not discussed. This means is adoption, for Dharmasastra texts widely allow for the adoption
of sons. There is, however, the problem that these texts generally lay down rules for a man
to adopt a son and leave it unclear whether a woman is similarly entitled to adopt, specifi-
cally a woman whose husband has died. It is perhaps partly for this reason that the issue of
a Hindu widow’s right to adopt a son became a significant point of legal disputation during
the colonial period.! Nevertheless, the foundational Dharmasastra texts are virtually silent
on the topic, suggesting that, unlike niyoga, adoption was not a common strategy whereby a
Brahmanical widow might obtain a son in the ancient and early medieval periods.

Indeed, the following passage of Vasistha (15.5) is the only one from a Smrti text that
bears upon a widow’s right to adopt:

A woman can neither give away nor adopt a son without her husband’s permission.
na stri putram dadyat pratigrhniyad vanyatranujiianad bhartuh |

Here, alone among Smrti authors, Vasistha grants a woman the right to adopt a
son. However, he requires her husband’s permission in order for this to happen
and, thus, leaves unanswered a crucial question: Does the requirement of a husband’s
permission rule out the possibility of widows adopting sons, since they have no husbands
to grant them permission, or does it apply only to women who have living husbands?

So far as I have been able to determine, this question goes not only unanswered but also
unasked in all of the early Dharmasastra commentaries and digests. Instead, the topic
seems to be first addressed only in works of the fifteenth century.

Perhaps the earliest exegete to address the issue is Rudradhara, a Hindu jurist of the
Mithila region whose literary activity Kane (1962, 1:842) has dated to 1425-1460 CE. It is
in his Suddhiviveka (p. 100) that Rudradhara takes up the issue of a widow’s right to adopt.
There, after citing the above passage of Vasistha, he explains:

If her husband lives, a woman has the right to give their son away with her husband’s
permission, but if her husband does not live, she has no such right.

patyau sati striyah patyanumatya putradane ‘dhikarah | patyabhave nadhikarah |
Here Rudradhara denies a widow the right to give away her son, as she has no husband

to grant her permission to do so. From this one can draw the conclusion that widows

1 On this, see Derrett (1976, 3:45-51, 247-52) and Kane (1962, 3:667-74).
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similarly lack the right to adopt sons in Rudradhara’s view. And, indeed, Rudradhara
goes on to explicitly deny the right to adopt not only to widows, but to women in gen-
eral. After citing Vasistha’s description of the adoption rite (15.6) and explaining certain
details of it, he presents his argument against women’s right to adopt as follows:

Furthermore, because an oblation accompanied by the recitation of the vyahrtis? is
part of the adoption of a son and women and Stidras have no right to recite a mantra
such as the vyahrtis, they certainly cannot adopt a son.

evam ca vyahrtihomasya putrapratigrahanangatvad vyahrtimantrapathe strisiudrayor
anadhikarat strisiudrayor dattakaputro na bhavaty eveti |

Thus, Rudradhara holds that, as women, widows are unable to adopt sons, since the per-
formance of the adoption rite requires the recitation of a certain Vedic mantra and women
lack the right to recite any such mantras. Hence, in short, he interprets Vasistha (15.5) as
saying that women can give their sons away with the permission of their husbands, but
they can under no circumstances adopt a son.

This same basic argument is also found in a slightly later work composed in Mithila,
namely, the Vivadacintamani (p. 55) of Vacaspati Misra, a prolific author active during the
second half of the fifteenth century:

[Author:] Even if her husband grants her permission, a woman has no right to adopt,
for that would nullify the recitation of the vyahrtis and the offering of an oblation
that are parts of adoption. This would be the effective meaning of Vasistha’s state-
ment (15.5).

[Objection:] But because it states without qualification that a woman cannot
adopt “without her husband’s permission,” her right to adopt, like her right to give
away a son, is established, provided that her husband permits it. And if this is the
case, one can assume that she also has the right to employ the Vedic knowledge that
is an essential part of the adoption rite.

[Author:] It is true that a woman has a right to employ such knowledge when she
acts jointly with her husband, as in a Vedic rite, but not when she acts separately, for
that would result in an injunction to adopt that requires the nullification of certain
prohibitions.

bhartur anujiiagne ‘pi striya na grahanadhikaras tadangavyahrtihomabadhad iti
vartularthah | nanv anyatranujfianad bhartur ity aviSesena Sravandad bhartur
anujiiayam danavad grahane ‘pi stryadhikarasiddhau tadangavidyaprayuktir api
tasyah kalpyeteti cet satyam sahatvena tasya adhikara istivan na tu prthaktvena
badhasapeksavidhyapatteh |

Here, like his predecessor Rudradhara, Vacaspati denies all women, not just widows,
the right to adopt independently of their husbands, because the recitation of a partic-
ular Vedic mantra and the offering of an oblation are required for the performance of the
adoption rite. Therefore, if women were able to adopt sons on their own, it would nullify

2 The vyahrtis or “calls” are a set of three sacred words—bhiir bhuvah svah (“earth, sky, heaven”)—
that, among other things, serve as a preamble to the ritual recitation of the famous Savitri mantra
(RV 3.62.10).

3 On Vacaspati Mi$ra and his many Dharmasastra writings, see Kane (1962, 1:844-54).
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either necessary ritual elements of adoption or scriptural prohibitions against women
reciting Vedic mantras and offering oblations.

A slight variant of this argument is found again in the Dattakamimamsa of
Nandapandita—an early seventeenth-century digest devoted entirely to the topic of
adoption.* The relevant section of this work (pp. 19-20) reads:

Moreover, there is the scripture (VaDh 15.6): “Having offered an oblation while
reciting the vyahrtis, one should adopt only a boy whose relatives do not live far
away, that is, who lives close to his relatives” And one hears in this the grammatical
form “having offered,” the agent of which must be the same as that of the finite verb
(i.e., “should adopt”). Thus, it is established that only the person who offers the obla-
tion can adopt. Therefore, since women have no right to offer oblations, they have no
right to adopt—so argues Vacaspati.

kim ca vyahrtibhir hutvadirabandhavam bandhusamnikystam eva pratigrhniyad
iti (VaDh 15.6) samanakartrkatabodhakatvapratyayasravanad dhomakartur eva
pratigrahasiddheh strinam homanadhikaritvat pratigrahanadhikara iti vacaspatih |

Here Nandapandita argues that widows are ineligible to adopt sons, because the adoption
rite requires the offering of an oblation—a ritual act that women are barred from per-
forming in classical Brahmanical sources. And, as one can see, Nandapandita ascribes this
particular argument against a widow’s right to adopt to Vacaspati, although Rudradhara
appears to have been its historical originator. Nandapandita, however, introduces a new
element into this old argument by referring to a pertinent fact of Sanskrit grammar: the
agent of a gerund must be the same as the agent of the finite verb in a sentence. Thus, the
agent of the finite verb pratigrhniyat (“should adopt”) must also be the agent of the gerund
hutva (“having offered”) in Vasistha’s description of the adoption rite (15.6). Therefore,
according to Nandapandita, only the person who offers the oblation in this rite can adopt
a son. The fact that he explicitly makes this point is important, because it is perhaps in-
tended to overcome the objection, found in the Nirnayasindhu (p. 184), that a widow who
wishes to adopt can simply have a Brahmin recite the necessary mantra and offer the nec-
essary oblation on her behalf, as is done in other ritual contexts.

Beyond this, earlier in his Dattakamimamsa (pp. 12-17), Nandapandita makes his own
wholly new argument against a widow’s right to adopt:

When scripture says that “a sonless man should always arrange a substitute son,” it
indicates specifically a man. From this it is understood that a woman has no right to
adopt. This is why Vasistha (15.5) states: “A woman can neither give away nor adopt
a son without her husband’s permission” Through this it is understood that a widow
has no right to adopt, since it is impossible for her to receive her husband’s permis-
sion. And one should not object that only a woman with a living husband requires
her husband’s permission, since only she is dependent, not a widow. For Vasistha
(15.5) speaks generically of “a woman” (i.e., not a wife) and, therefore, dependence
cannot provide the motive for requiring a husband’s permission. Besides a widow
is still dependent upon her relatives, as explained in Yajhavalkya’s statement (1.84)
that, failing sons, a woman’s relatives should protect her. If one responds, “Then

4 Kane (1962, 1:923-25) assigns the date of 1580-1630 to Nandapandita.
> The verse alluded to here is cited earlier in the Dattakamimamsa (p. 3), where it is attributed to
Atri. The relevant portion of it reads in Sanskrit: aputrenaiva kartavyah putrapratinidhih sada |
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let a widow adopt only with her relatives’ permission,” that will not work, because
the word “husband” in Vasistha’s statement then becomes a synecdoche for other
relatives and because a motive for requiring permission is then not established. The
motive for requiring a husband’s permission is to establish that an adopted boy has
become a man’s son, even though the rite of adoption was carried out by his wife.

aputreneti pumstvasravanan na striya adhikara iti gamyate | ata eva vasisthah
(15.5)—na stri putram dadyat pratigrhniyad vanyatranujnianad bhartur iti |
anena vidhavaya bhartranujianasambhavad anadhikaro gamyate | na ca
sadhavayah svabhartranujiiapeksa paratantryan na vidhavaya iti vacyam |
strisamanyopadanena paratantryasyaprayojakatvat | abhave jhatayas tesam
iti (YDh 1.84) jaatiparatantryasya sadbhavic ca | tarhi jiatyanujiiayaiva tasyah
putrikaranam astv iti cen na bhartrpadasyopalaksanatapatteh prayojandasiddhes ca |
prayojanam tu bhartranujiianasya strikrtaparigrahenapi bhartrputratvasiddhih |

There is a crucial ambiguity in this passage regarding Nandapandita’s position on a
womanss right to adopt, for at the start of the passage he denies women the right to adopt
and yet at the end explains that Vasistha (15.5) requires a husband’s permission, because
a boy can thereby become a man’s legal son, even when the adoption was performed by
his wife—suggesting that women can adopt, if their husbands allow them. Therefore, it is
unclear whether Nandapandita accepts a woman’s right to adopt with her husband’s per-
mission. What is clear, however, is that he denies widows the right to adopt, because they
obviously lack husbands capable of granting them permission.

Having established this, Nandapandita then addresses the possible objection that the
reason a woman needs her husband’s permission to adopt is that she is a dependent and,
thus, since widows are clearly not dependent upon their husbands, this reason cannot
apply to them. Nandapandita answers this objection by noting that although widows are
not dependent upon their husbands, they are still dependent upon other relatives, ac-
cording to certain scriptures. Moreover, he addresses the possibility that widows should
then be able to adopt with the permission of these other relatives upon whom they are
dependent and dismisses it on two grounds: (a) such a possibility entails rejecting a plau-
sible literal interpretation of the word “husband” in Vasistha’s statement (15.5) in favor
of a nonliteral one, and (b) it fails to explain the reason why a husband’s permission is re-
quired for a woman to adopt. As Nandapandita goes on to explain, the real reason for this
requirement, in his view, is that an adoptee can become a man’s son only if the man agrees
to it. The underlying assumption here is that the whole purpose of adoption, like niyoga
in earlier times, is to provide a sonless man with a legitimate son and heir. Thus, the first
commentators within the Dharmasastra tradition to address the issue of a widow’s right
to adopt—Rudradhara, Vacaspati, and Nandapandita—all oppose this right.

However, there are several later Hindu jurists who advocate for a widow’s right to adopt.
The earliest of these are two paternal cousins of the famous Bhatta family of Benares
whom we have previously encountered, namely, Kamalakara and Nilakantha. The appar-
ently older of these two cousins, Kamalakara, in his Nirnayasindhu (p. 184) defends a
widow’s right to adopt as follows:

¢ The Dattakamimamsa elaborates on this in the subsequent passage (pp. 17-19), stating at one
point: “The state of being a son comes about only through the father permitting it, not through adop-
tion, since that can be performed by a woman. (putratvam ca pitranujiianenaiva na parigrahena
tasya tatra strikartrtvat |)
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And this statement (VaDh 15.5) applies when a woman has a living husband.
Otherwise it would conflict with the statement of Vatsa and Vyasa:

A son that a mother or father gives is held to be an adopted son.
Here giving is a synecdoche for giving and adopting. There is, however, the argu-
ment made by Rudradhara in the Suddhiviveka that since an oblation accompanied
by mantras is part of adopting a son and women and Siidras have no right to recite
mantras, such as the vyahrtis, they certainly cannot adopt a son. And Vacaspati also
argues precisely this. But this argument is incorrect, for Vasistha states that a woman
can also adopt a son with her husband’s permission. Although Medhatithi says that,
like taking a wife, adopting a son has an otherworldly purpose and must be completed
through an oblation” and although it is impossible for women to offer oblations, nev-
ertheless, according to Harinatha and others,® a woman can have a Brahmin perform
oblations and the like for her, just as she does when performing a vow.

idam ca bhartrsattve | anyatha dadyan mata pita va yam sa putro dattrimah
smrta iti vatsavyasavacovirodhah syat | danam pratigrahopalaksanam | yat tu
samantrakahomasya putrapratigrahangatvad vyahrtyadimantrapathe ca strisidrayor
anadhikarat tayor dattakah putro na bhavaty eveti suddhiviveke rudradharenoktam |
vacaspatis caivam eviha | tan na bhartur anujiiaya striya api pratigrahokteh | yady api
medhatithing bharyatvavad adrstartupam dattakatvam homasadhyam uktam striyas ca
homasambhavas tathapi vratadivad vipradvara homadi karayed iti harinathadayah |

Here Kamalakara interprets Vasistha’s statement (15.5) that prohibits women from giving
away or adopting a son without their husbands’ permission as applicable only to women
who have living husbands. The implication of this is that widows have a right to adopt
sons, in his view. And Kamalakara proceeds to defend this right on the basis of a scriptural
statement ascribed to Vatsa and Vyasa that defines an adopted son as a boy given away
by either his mother or his father, the implication being that a mother is entitled to give
away her son. To find support in this statement for a woman’s right to adopt, Kamalakara
interprets the act of giving mentioned in it as a synecdoche for both giving and adopting.

After this, he refutes the argument of Rudradhara, Vacaspati Miéra, and Nandapandita
that a widow cannot adopt, because she cannot recite Vedic mantras and offer oblations,
which are acts required in the adoption rite. He does this by noting that Vasistha allows
a woman to adopt with her husband’s permission. Thus, it cannot be correct that women
simply have no right to adopt. Besides—Kamalakara points out—when performing rites
that require oblations and the recitation of mantras, women can have Brahmin men per-
form these acts on their behalf. This is, for instance, the accepted practice when women
carry out vratas or religious vows.” Hence, unlike earlier authors in the Dharmasastra tra-
dition, Kamalakara grants widows the same rights of adoption as men.

While agreeing with his cousin on the basic point that widows can adopt sons, Nilakantha
in his Vyavaharamayiikha (p. 70) places a special restriction on their ability to do so:

Only a woman with a living husband needs her husband’s permission to adopt,
for such permission has a perceptible purpose (i.e., her dependence). A widow, by

7 T have been unable to identify a passage of Medhatithi that expresses this view.

8 According to Kane (1962, 1:776-77), Harinatha is the author of an unpublished Dharmasastra
worked entitled Smytisara and was active from c. 1300 to 1400 CE.

° For a detailed study of women’s involvement in the performance of vows (vrata), see McGee
(1987).
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contrast, can adopt even without that, by the command of her father or, failing him,
her relatives. Hence, Yajiiavalkya (1.84) has explained that a woman is dependent
upon her husband only in a particular stage of life:
Her father should protect her as a girl, her husband after marriage, and her sons
in old age or, failing them, her relatives. A woman should never be independent.
If she has no husband or he is unable to watch over her due to old age or the like, then
awoman is instead dependent upon her sons and so forth.

bhartranujiia tu sadhavaya eva drstarthatvat | vidhavayas tu tam vinapi pitus
tadabhave jiatinam ajiiaya bhavati | ata eva—

rakset kanyam pita vinnam patih putras tu varddhike |

abhave jaiatayas tesam na svatantryam kvacit striyah || (YDh 1.84)
iti yajiiavalkyendavasthavisesa eva bhartuh paratantryam uktam| tadabhave
varddhikadina tasyaksamatayam va putradinam api |

Here, as one can see, Nilakantha requires a widow who wishes to adopt a son to first
obtain permission to do so from those relatives of hers upon whom she has become
dependent after her husband’s death. Therefore, he places a significant restriction
upon a widow’s right to adopt that is not found in Kamalakara’s work. Moreover, he
justifies this restriction on the basis of what he considers to be the obvious reason be-
hind Vasistha’s requirement that a woman must secure her husband’s permission in
order to adopt: a wife is dependent upon her husband in all her actions. Hence, having
identified dependence as the relevant factor restricting a woman’s right to adopt, he
holds that, like women with living husbands, widows can also adopt, but only with
the permission of those relatives charged with watching over them. Here it bears
noting that this position of Nilakantha is the same as one that we saw Nandapandita
refute in his Dattakamimamsa (pp. 14-17) and that Nilakantha offers no rebuttal to
Nandapandita’s argument.

Following Nilakantha and Kamalakara, several later jurists similarly support a widow’s
right to inherit. For instance, Kasinatha in his Dharmasindhu (p. 137) argues for a widow’s
right to inherit as follows:

A woman with a living husband can adopt or give away a son with her husband’s
permission. Without her husband’s permission, however, she can neither give
away nor adopt a son. Likewise, even a widowed woman can adopt a son if her
husband died after telling her that she should adopt a son. Clearly everyone would
agree that, in the absence of such permission, a widow can also adopt a son, if she
knew of her husband’s intention to adopt a son while he was still alive or learned of
it from the mouth of a trustworthy individual after his death. Even in the absence
of permission from her husband of both of these types, a widow still has the right
to adopt a son on the basis of the general scriptural statement that “a sonless man
has no world,” just as she has the right to perform meritorious acts, such as manda-
tory and optional vows, on the basis of various scriptures. Vasistha (15.5) states: “A
woman can neither give away nor adopt a son without her husband’s permission.”
But the purpose of this statement is to permit a woman not to adopt a son when
she does not have her husband’s permission, not to prohibit such a woman from
adopting a son, for it makes no sense that such a prohibition would come from the
scriptures. Hence, anyone who destroys a man’s livelihood, cuts off his ancestral
offerings, and the like by obstructing his wife from adopting a son goes to hell, for
scripture states:
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Anyone who does anything to hinder a Brahmin’s livelihood will become one of
the dung-eating insects for many years.
This is all elaborated in the Samskarakaustubha. When adopting sons, women can
have the oblations and the like performed by Brahmins, just as they do when per-
forming vows.

sadhavaya striya patyanujfiaya putro grahitavyo datavyas ca | bhartranujiiabhave tu
na grahyo na deyah | evam vidhavayapi striya tvaya putrah svikarya ity uktva bhartari
mrte grahyah | spastam idrsanujiabhave bhartrjivanadasayam tanmaranottaram
aptamukhad va  putrasvikaravisayakabhartrabhiprayam  jiiatavatyapi  grahya
iti sarvasammatam | etadubhayavidhabhartranujfiabhave ‘pi  tattacchastran
nityakamyavratadidharmacarana iva putrapratigrahe ‘pi naputrasya loko ‘stity
adisamanyasastrad eva vidhavaya adhikarah | na stri putram dadyat pratigrhniyad
vanyatra bhartranujiianad iti (VaDh 15.5) vasisthavakyam tu bhartranujfiarahitam
prati  putrapratigrahabhyanujiiagparam na tu  putrapratigrahanisedhaparam
Sastrapraptanisedhayogat | atas tadrsastriyah  putrapratigrahapratibandhena
vritilopapindavicchedadi kurvan narakabhag bhavati |

yo brahmanasya vrttau tu pratikilam samacaret |

vidbhujam tu krminam syad [ekah samvatsaran bahin]" ||
iti $astrad iti kaustubhe vistarah | stribhih putrasvikare vratadivad vipradvara
homadikam karyam |

Kaginatha concludes this passage by repeating Kamalakara’s position that women can
have Brahmins recite mantras and offer oblations for them when adopting sons and,
thus, women’s lack of entitlement to perform these acts does not bar them from adopting.
However, as Kasinatha himself states, the bulk of the passage essentially repeats arguments
found in much more elaborate form in the Samskarakaustubha of Anantadeva—an au-
thor whom Kane (1962, 1:961-63) dates to the third quarter of the seventeenth century.!!
As one can see, Kasinatha’s central argument, which he borrows from Anantadeva, is that
widows must have a right to adopt, because sons provide crucial assistance to their fathers
in the hereafter through the performance of Sraddha rites. Consequently, to bar a widow
from adopting is to deprive a man of sustenance in his next life and, therefore, to act in
violation of authoritative scriptures. From the existence of passages such as that above and
the dearth of contradicting ones,'? it would seem that a widow’s right to adopt became
more widely accepted within Brahmanical society during the seventeenth and eighteenth
centuries.

Thus, to summarize, the Dharmasastra tradition seems not to have addressed the issue
of widows’ rights of adoption until the fifteenth century. Given the massive literary output
of the tradition prior to this period, this suggests that, at least in orthodox Brahmanical
communities, widows seldom, if ever, adopted sons. During the fifteenth century, how-
ever, two Hindu jurists from Mithila—Rudradhara and Vacaspati Mi§ra—composed
works that explicitly oppose a widow’s right to adopt; and Nandapandita followed suit

10 This pada is missing in the Dharmasindhu (p. 137) and has been supplied on the basis of the
Samskarakaustubha (p. 47).

1 See Samskarakaustubha, pp. 45-47.

12 T have been unable to find any Dharmasastra work composed after the Dattakamimamsa (c.
1580-1630) that opposes a widow’s right to adopt. It is distinctly possible, however, that such works
exist, given the number of late unpublished digests on adoption. For a reference to these, see Kane
(1962, 1:1039-40).
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roughly a century later in his Dattakamimamsa. This implies that the prospect, if not the
actual practice, of widows adopting sons first arose within Brahmanical communities
during approximately this period and was controversial. Despite initial opposition to the
idea, however, widows’ rights of adoption seem to have become increasingly accepted
within the Hindu legal tradition throughout the seventeenth and eighteenth centuries, as
reflected in the works of Kamalakara, Nilakantha, Anantadeva, and Kasinatha.

Consequently, by way of conclusion, it is worth considering why the idea of widows
adopting sons first arose within Brahmanical communities around the fifteenth century;
why the earliest Hindu jurists to address the idea opposed it; and why later ones endorsed
it. The initial opposition to a widow’s right to adopt within the Dharmasastra tradition is
perhaps the easiest part to explain. To begin with, the adoption of sons by widows would
have been a new practice and, as such, inherently suspect, given the deeply conservative
character of orthodox Brahmanical culture in general and Dharmasastra in particular.
Secondly, it would have constituted a step toward women’s independence—something
that Brahmanical actors had been striving to curtail during the preceding centuries, as
evidenced by the spread of widow asceticism and sati within their communities during
the first half of the second millennium. And, finally, it is possible to imagine that certain
members of Brahmanical society conceived of adoption as a kind of legalistic procrea-
tion akin to sexual procreation. If so, they might well have viewed the practice of widows
adopting sons as a breach of female chastity unbefitting of women of respectable families,
even if no sexual intercourse was involved.

As to why the idea of widows adopting sons first gained traction within Brahmanical
society and why later Dharmasastra writers tend to support widows’ rights of adoption,
I believe that the underlying explanation is likely the same for both phenomena. In order
to grasp it, however, we must accept that, contrary to what the Dharmasindhu (p. 137)
might suggest, the practice of adoption by widows did not arise out of the simple desire
to provide sonless men with legal sons and heirs, who would then aid them in the here-
after by performing Sraddha rites and the like. For by the fifteenth century the notion that
sons were essential to a happy and prosperous afterlife had been a ubiquitous feature of
Brahmanical society for millennia. Therefore, it is hard to explain why it only led to the
practice of widows adopting sons at so late a date.

Instead, if one wants to explain why the prospect of widows adopting first arose and
why proponents of the idea increased over time within the Dharmagastra tradition, I be-
lieve that one must look at certain developments within Brahmanical society specific to
the first half of the second millennium—developments that were brought to light in
Chapters 2, 3, and 4 of this book. The first of these is that, by around the twelfth century,
the wife of a sonless man had become the primary heir to his entire estate throughout
much of South Asia. Thereafter, as I argue in Chapters 3 and 4, certain Brahmin men,
who were deeply unsettled by the resulting emergence of a class of independently wealthy
women within their communities, developed new ways to exert control over such women.
Thus, sati and widow asceticism became increasingly accepted between the twelfth and
fourteenth centuries within Brahmanical society. Nevertheless, although these strategies
of control might have been effective, it is likely that only a small minority of widows
ever performed sati.!* Moreover, while those that did not would have been compelled to

13 Our evidence on the prevalence of sati in premodern India is poor, but evidence from the colo-
nial period suggests that most widows, even among the higher castes, did not engage in the practice.
For a discussion of the relevant colonial data, see Fisch (2006, 255-60).
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engage in a life of harsh austerities under the new prevailing orthodoxy, this would have
done nothing to alter the fact that they could still be quite wealthy.

Bearing this in mind, one can see how adoption would have been useful to those hoping
to deprive widows of their inherited wealth, for an adopted son is a son and, as such,
inherits a man’ estate before his wife under standard Dharmagastra rules.!* Thus, if a
widow were to adopt a son, it would deprive her of most of the property that she inherited
from her husband. One might imagine that while this would have had the desired ef-
fect of depriving widows of wealth, it would also have resulted in property leaving a
man’s family as it devolved to his adopted son and his adopted son’s sons rather than to
his brothers, their sons, and the like. Therefore, one might assume that the prospect of
a widow adopting would have held no appeal to members of her husband’s family, who
would then lose out on significant wealth. However, works of Dharmasastra are clear that,
if possible, a man who desires to adopt must adopt his brother’s son and, failing any such
child, another sapinda relative.!> Hence, if a widow were to adopt a son, this son would be
a child born within her husband’s close family in most cases. And if a widow needed her
relatives’ permission in order to adopt, as Nilakantha argues in the Vyavaharamayiikha
(p. 70), then it could effectively be guaranteed that a widow would only adopt the child of
a close male relative of her husband. As a result, if a widow adopted a son, this son would
not only take possession of her inherited property when he came of age, but also in most
cases keep that property securely within her husband’s biological family. Therefore, it is
plausible to interpret the acceptance of widows’ rights of adoption within Dharmasastra
as yet another means whereby Hindu jurists sought to control women who had fallen out-
side of the controlling bonds of marriage.

14 On this, Kane (1962, 3:698) states: “The adopted son is entitled to inherit in the adoptive family
as fully as if he were a natural son.”

15 See Derrett (1976, 3:53-54) and Kane (1962, 3:678-79). This basic position goes back at least as
far as the Mitaksara, which states on YDh 2.132:

There is the statement:
If just one brother among several brothers born from a single source has a son, then
through that son they all have a son—so Manu has declared. (MDh 9.182)
The purpose of this is to prohibit a man from adopting other boys as sons when he can adopt
his brother’s son.

yat tu
bhratinam ekajatanam ekas cet putravan bhavet |
sarve te tena putrena putrino manur abravit |
iti tad api bhratrputrasya putrikaranasambhave ‘nyesam putrikarananisedhartham |
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