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Preface!

In the four years preceding the publication of this book, I was one of the principal
investigators of the DFG cooperative research center “Structural Change of Prop-
erty.”” In its first stage, this center gathered researchers from many disciplines to
explore property in rich dimensions: historical, international, sectoral, social, you
name it. This type of high-level research project in Germany aims to foster cross-
disciplinary cooperation, and after four years, there is a rich harvest. This book
is my individual cross-disciplinary contribution to the center, inspired by many
other researchers’ discussions and research outcomes. My subproject was about
China: The role of shareholding cooperatives and hybrid land ownership in shap-
ing social and cultural change in the megacity of Shenzhen. I am grateful to the
team that realized this work, facing many difficulties as much of the fieldwork had
to be done under the draconian COVID-19 regime in China.’ However, this book
contains only one chapter on this research, even though it inspired my thinking
on property.

This book’s primary rationale is critical, but it also goes beyond critical reflec-
tion in suggesting an entirely new conceptual framework for property research.
This claim is trumpeted in the book’s title, which features an English neologism:
HAVINGS. I present a theory of havings in which the conventional notion of prop-
erty is only one aspect.

When dealing with the realities in China, researchers cannot avoid notic-
ing the glaring tension between the established notions of property and social
practices. China imported the terms of property from the so-called Western

1 The author used Grammarly Premium for editing grammar and style. Al was not used in writing any
content.

2 https://stb294-eigentum.de/en/

3 https://stb294-eigentum.de/en/subprojects/hybride-eigentumsordnung-im-staatskapitalismus/. I am
indebted to the full-time team members Cheng Jing, Li Ling and Han Xu, the part-time members Song
Sisi and Zhao Qian, and the associate SFB fellow Professor Guo Man. Specific contributions came from
Professor Pan Liqun, Ren Yuxuan and Peng Ying.


https://sfb294-eigentum.de/en/
https://sfb294-eigentum.de/en/subprojects/hybride-eigentumsordnung-im-staatskapitalismus/
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discourses, often even the Western laws: private property, state ownership, col-
lective and communal property, and public property. However, let us look at the
phenomenon of “urban villages,” originally fast-growing informal settlements
built by native farmers and housing primarily migrant workers. The established
property categories do not help in understanding how actual powers of using
and controlling land are distributed and change through time. To a large de-
gree, these categories are not institutions that determine the behavior of actors
like “rules of the game,” but tools to justify, legitimate and orchestrate social
actions of various groups to get hold of the valuable resource of land. This is
where difficulties of cross-disciplinary integration lurk everywhere. For many
disciplines, the standard categories of property are given for various reasons.
For example, lawyers may take them for granted because Chinese law defines
and enforces them, although they also recognize the judiciary’s essential role
in interpreting these laws. As long as courts are not involved, practices may
diverge widely from the law. When a conflict erupts and goes to court, judges
often face complex equity issues in dealing with what the litigators may see as
legitimate claims. In informal settlements, substantial swathes of urban land
are involved, and hence, sensitive political topics such as distributional fairness
among different groups are virulent. Researchers may conclude that “real life
property” is not the same as in legal theory, which often aligns with economics
demanding to overcome practices denounced as detrimental to urban develop-
ment and income growth. This tension is salient in Shenzhen, but I learned from
our sister project on informal settlements in India that the situation is the same:
Standard conceptions of property do not help in understanding practices on the
ground.* This had been argued forcefully in an influential paper by Benjamin
Solomon and co-authors, a Mercator Fellow of the SFB,® and is further developed
by Varun Patil, who emphasizes the importance of political processes in factually
determining people’s powers in controlling land and its use.® One of the PIs,
the anthropologist and sociologist Martin Fuchs, stressed that a critical issue
in cross-disciplinary research on property is that other disciplines often project
the settled terminologies and institutions of advanced industrial nations of the
so-called “West” on non-Western societies. This is certainly true for economics
and sociology, as they mainly concentrate on those societies, Germany, Europe,
or the United States.

4 https://sfb294-eigentum.de/en/subprojects/urbane-eigentumsordnungen-und-die-transformation-
von-burgerschaft/

5 Solomon, Conover, and Shizgal 2017.

6 Patil 2024; Patil and Fuchs 2024.


https://sfb294-eigentum.de/en/subprojects/urbane-eigentumsordnungen-und-die-transformation-von-burgerschaft/
https://sfb294-eigentum.de/en/subprojects/urbane-eigentumsordnungen-und-die-transformation-von-burgerschaft/
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Indeed, anthropologists attacked and rejected the standard terminology early,
especially in the context of research on post-socialist transformation societies
where the standard framework was actively transferred, such as in programs of
“privatization.”” Some authors opted for the “bundle of rights” view introduced by
Hohfeldt.® However, it remains unclear how we can refer to these rights termino-
logically: Economists tend to interpret them as “property rights,” along the lines
of usus, fructus and abusus known from Roman law. As in the economic theory of
commons, these rights may have the same status as conventional property, even
“private,” such as concerning alienation. This has also attracted anthropological
critiques, pointing toward the fundamentally different nature of such rights in
Indigenous societies, even if we refer to commons.’ The question of our language
of property is on the table.

Since I had done research in Shenzhen years before the SFB started,”® I was
sensitized to these issues and began considering alternative concepts. Max Weber
obtained a crucial role. Max Weber does not concentrate on property but on “ap-
propriation.” The latter is undoubtedly a key concept in many projects of the SFB,
for instance, the question of appropriation of specific resources such as the wind
in renewable energies™ or the appropriation of the female reproductive organs
in various approaches to alternative technologies of human reproduction;** how-
ever, what Weber had already developed was a dynamic and action-based view on
appropriation. He was already aware that even opening access to resources to oth-
ers can be a form of appropriation, which stays in tension with the simple oppo-
sition between “private property” and open access to public property.” Therefore,
I took the initiative to establish a working group on Max Weber, and researchers
from different disciplines joined in various stages of their careers: Lydia von der
Weth, Dirk Schuck, Verena Wolf and Markus Vinzent. Over two years, we read
and discussed Weber’s contributions, and I received inspiration for writing the
first chapter of this book. Thank you, Max Weber team!

One important lesson from reading Weber is that we cannot analyze property
independently from the economic system of which it is a part, particularly how
property relates to money and finance. In the SFB, several projects reveal this close

7 Hann 2007, Turner 2017.
8 Benda-Beckmann, Benda-Beckmann, and Wiber 2006.
9 Wagner and Talakai 2007.
10 Herrmann-Pillath, Guo, and Feng 2021.
11 https://stb294-eigentum.de/en/subprojects/windernte-und-warmeklau-als-indikatoren-neuer-
eigentumsordnungen/
12 https://stb294-eigentum.de/en/subprojects/eigentum-am-menschlichen-korper-im-kontext-
transnationaler-reproduktionsokonomien/
13 This is salient today in the digital economy; https://stb294-eigentum.de/de/teilprojekte/geistiges-
eigentum/


https://sfb294-eigentum.de/en/subprojects/windernte-und-warmeklau-als-indikatoren-neuer-eigentumsordnungen/
https://sfb294-eigentum.de/en/subprojects/windernte-und-warmeklau-als-indikatoren-neuer-eigentumsordnungen/
https://sfb294-eigentum.de/en/subprojects/eigentum-am-menschlichen-korper-im-kontext-transnationaler-reproduktionsokonomien/
https://sfb294-eigentum.de/en/subprojects/eigentum-am-menschlichen-korper-im-kontext-transnationaler-reproduktionsokonomien/
https://sfb294-eigentum.de/de/teilprojekte/geistiges-eigentum/
https://sfb294-eigentum.de/de/teilprojekte/geistiges-eigentum/

12 PREFACE

relationship, such as the role of housing assetization.!* For Weber, private prop-
erty is a specific form of property that is critical for capitalist calculation. Most
SFB members would tend to agree, but the implication is less obvious when it
comes to debating so-called “alternatives to property:” Similar kinds of property
may have very different social and political consequences in different economic
systems and, specifically, how these organize finance. However, our fetters of lan-
guage partly block the view of such interdependencies. Writing as an economist
trained in the German traditions of institutional economics or, better, evoking the
Weberian concept of order, “economics of order” (Ordnungstheorie), L know this fact
well. The classical 20th-century German economists mostly believed that private
property only has beneficial social outcomes if embedded in a specific economic
order that establishes a “firewall” between property and power, both financial and
political. This demonstrates the primacy of order over property.”

However, I learned that achieving analytical and theoretical progress is diffi-
cult as long as we stay within our established frames of talking property. So, the
idea for this book was borne. In our research on Shenzhen, already referring to
Weber’s concept of appropriation, we introduced the term “ownership” to refer to
a form of property that does not allow for alienation and is relational.’® That was
premature, even though I later learned that some anthropologists had moved in
the same direction.” However, I also learned that disciplines differ widely in in-
terpreting this term: Ownership is often seen as the most potent form of Black-
stonian property in legal studies and institutional economics.

Hence, two kinds of work were necessary. First, clarify the fundamental mean-
ings of property, and then construct a new language of property that would lib-
erate the understanding of these meanings from the constraints of current ter-
minological usages. For the first work, my cooperation with Frédéric Basso (at
LSE, not an SFB member) proved invaluable: Our book on embodiment and po-
litical economy already contains a chapter in which we approach property from
an embodiment perspective.’® Fred also showed me the capstone that was not yet
included there but is now included in the current book: Sartre’s view on faire, avoir
and éire as the three fundamental modes of human existence.'” Sartre’s inspira-
tion shows the importance of foundational work on property, primarily done in
philosophy.

14 https://stb294-eigentum.de/en/subprojects/das-habitat-als-pfand/

15 Unfortunately, this insight has been widely marginalized in modern economic and political thought, as
Walter Oswalt has forcefully demonstrated in his critique of modern economic liberalism; Oswalt 2024.

16 Cheng, Herrmann-Pillath, and Li 2022.

17 For example, Brightman, Fausto, and Grotti 2016.

18 Basso and Herrmann-Pillath 2024.

19 Sartre 2017.
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Two philosophical contributions by SFB members were highly significant for
my work: Jakob Blumenfeld’s book on German idealism®® for the argument in
Chapter 3 and Tilo Wesche’s work on the Rights of Nature in Chapter 5.2 Hegel
had shaped my thinking for years, culminating in a book on a Neohegelian ap-
proach to institutions.?* Therefore, Blumenfeld’s argument was fully compatible
with my thinking, and I could sketch a Hegelian view on property that goes beyond
standard views that mainly focus on the “Philosophy of Right” and that overlook
the deeper phenomenological roots of Hegelian property (Hegel also influenced
Sartre). Hegel invented the German term for “private property,” so we gain much
insight when Blumenfeld shows that German idealism, in general, derives prop-
erty from the need to create a peaceful and flourishing community. Contrary to
the anglophone tradition, property is not an individual’s natural and pre-social
right. To put it paradoxically, private property is public: This tradition is mostly
neglected in the Anglophone literature on property and has continued in the pre-
viously mentioned views of German economists of the last decades of the 20™
century, though gradually fading out in following the Anglophone mainstream.

Against this background, Wesche'’s argument becomes even more significant:
Rights to Nature should not be derived from ecocentric ethics and worldviews but
as rights to property of nature that systematically follow from the existing legal
and institutional framework: a revolution from within. In the same way, as we
recognize women's property today and reject gender-based dispossession reign-
ing in many societies, past and present, we may recognize other beings’ property
in the future, an argument also well-known in animal rights literature. Again, the
problem with property is less seen in isolation but with its embedding of ideo-
logical, social, and political frames. This means that, eventually, a radical political
transformation is necessary. At this point, my work in Chapter 5 could also build
on the cooperation in the COEVOLVERS project, where I am one of the PIs, ex-
ploring the utopia of a multi-species body politic.?

Western colonialism has forced these property frames on the world as we
know it today, and they are rooted in European antiquity. The SFB diagnosed
and explored this fundamental fact in several projects.?* These results highlight
the need and difficulties of moving beyond these frames terminologically. The
current attempts often lead to a terminological mess, most apparent in the in-

20 Blumentfeld 2024.

21 Wesche 2023.

22 Herrmann-Pillath and Boldyrev 2014.

23 Horizon Europe project 101084220: “Coevolutionary approach to unlock the transformative potential of
nature-based solutions for more inclusive and resilient communities”. I am grateful to Simo Sarkki and
Juha Hiedanpia for inspiring collaboration on ecocentric democracy.

24 For a stimulating collection of papers, see Bianchi Mancini et al. 2024.
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flation of the meanings of “commons,” reaching from local to global, Indigenous
to open source, and many other uses. I contributed to that mess, too, and felt a
sense of urgency in clarifying terms. This book is my effort to do so. In referring
to modes of having and modes of havings, the new conceptual framework builds
on linguistic universals.?® These universals combine with a rich variety of prac-
tices in which alienability and forms of alienation via money-mediated social
interactions play a critical role.

I hope the new terminology will receive critical acknowledgement, although I
do not expect much to change with the established frames firmly entrenched in
our societies. The language of havings is an attempt to create a scientific terminol-
ogy that enables cross-disciplinary research on what we know as property while
avoiding the many pitfalls of the established language, which is only apparently
unified across the respective single-disciplinary discourses.

25 Herrmann-Pillath 2023.
26 Aikhenvald 2012.



Introduction: Beyond property

Je suis ce que j’ai.
Jean Paul Sartre, Létre et le néant’

When the anthropologist Luiz Costa presents his ethnographic account of owner-
ship and kinship among the Kanamari in Western Amazonia,” he insists that for
anadequate understanding and description of their practices and ways oflife, it is
necessary to use the native language words. Translations inevitably distort mean-
ings. This is certainly true for any words that might appear semantically close to
“property,” hence describing a human relationship with an object thatlegitimately
excludes others. His report is part of a fascinating collection of papers on Amazo-
nian natives, and the authors agreed on using the term “ownership” in the intro-
duction specified as “altering ownership™ for the phenomena they are exploring.
However, the term ownership is not free from conceptual bias, too, as in influen-
tial English uses, the term refers to the strongest “Blackstonian” form of property,
undoubtedly different from what the authors have in mind.*

The Kanamari raise pets, often the offspring of killed prey. They incapacitate
the animals by pulling out teeth and claws, which frequently is enough to kill
them. The surviving animals are trained to eat human food, including meat of
their species, which is often pre-chewed by humans, primarily women, who then
feed the animal. The feeding establishes a relationship of mastery between the
human and the pet: The human is the pet’s owner. Feeding is not just meeting a
need but also creating one, hence a dependency relationship. The pet exclusively
relates to the human owner. Costa shows how such feeding relationships perme-
ate Kanamari life, merging the notions of ownership and kinship, as in the pri-
mordial relationship between mother and child. These relationships are seen as
deeply embodied: Costa uses the term “body-owner” instead of “owner.” The pet
becomes part of the human body through feeding and vice versa. However, the
relationship is asymmetric since the body-owner is the locus of agency relative to

1 Sartre 2017, 774.

2 Costa 2016.

3 Brightman, Fausto, and Grotti 2016.
4 Honoré 1961.
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the owned, like the mother in relation to the child. This asymmetry also applies
to the relationship between chief and followers, which is established in commen-
sality. Commensality enacts kinship. Chiefs are the body-owners of the garden,
which marks the village’s location, and they allocate plots to households. There is
a clear distinction between the communal garden and the household plots. Own-
ership is fundamental in the Kanamari worldview, as it grounds in spiritual con-
ceptions of life where predation is omnipresent, with the Jaguar as the supreme
body-owner of all life. Feeding is the human transformation of predation while
maintaining the mastery of ownership. Commensality creates community via the
symmetry of feeding.

Costa’s study is one example of numerous anthropological contributions
showing that possessive relationships are a universal feature of being human.
However, they still have distinct qualities across human societies that do not
allow for the generalization of the notions of property prevailing in so-called
“Western” modernity. In the Amazonian examples, nurturing is a critical element
of possession, raising questions about common distinctions between “care”
and appropriative relationships: Care appears as mastery over the other and
appropriates via embodying the other. Hence, we notice that Western biases in
conceptualizing property also affect views that dissent from the mainstream.’ A
glaring example is the debate about the commons, where anthropologists have
argued that the dominant property paradigm still shapes this notion and fails to
grasp the nature of possessive relationships in non-Western societies.®

Property is a central economic institution and a topic of many theoretical con-
troversies, often profoundly impacting society and politics.” Political revolutions
frequently put property at their center, aiming at uprooting the distribution of
wealth and power in society. Property is also at the core of the current climate
challenge to society, as it is the institutional form that shapes how most humans
access and use natural resources.® Therefore, a clear theoretical view of property
is indispensable. However, this view is not ready because the complexity of prop-
erty in economic life transcends the simplicity of theoretical concepts by far, of-
ten leading to severe misjudgments with practical impact. A famous example is

5 A case in point is the magistral book by Widerquist and MacCall 2021. They organize the entire anthro-
pological evidence to refute the mainstream view of property and cast the falsifying data in the same
language, such as common or public property. Although I am sympathetic with their critique, this ap-
proach stays in the mainstream in failing to recognize the nature of genuinely different ways of relating
to things and people. The critical issue is how “private property” and “property” relate, and what are the
minimal features of “property.”

6 For the case of Oceania, see Wagner and Talakai 2007.

7van Dyk, Reitz, and Rosa 2023.

8 Wesche 2023.



INTRODUCTION 17

Hardin's “Tragedy of the Commons,” which informed many efforts to install pri-
vate property of natural resources but was refuted by Elinor Ostrom'’s research on
real-world commons.’ She showed that the actual workings of property are de-
termined by complex social, cultural and political factors and, hence, cannot be
reduced to abstract theoretical principles that only highlight aspects such as eco-
nomic efficiency. Property, in the sense of Mauss, is a “total” social phenomenon,
and limiting the view on a specific scientific discipline such as economics is like
the proverbial blind men touching only one part of the elephant, thus ending up
with partial and grossly misleading views.

Until today, the economic view of property is shaped by the idea that scarce
resources are best allocated via markets, and markets require clear property
rights assignments to reduce transaction costs. This idea has been extended to
a teleological view of institutional change, suggesting that with scarcity becom-
ing increasingly salient, such as resulting from population growth, property
will evolve towards a regime of more differentiated and unequivocally assigned
property rights.’° For example, many economists recommend clarifying property
rights and installing markets if water becomes scarce. Such recommendations
are not universally accepted since critics are concerned about the distributional
impacts of markets and issues of human rights regarding basic needs. How-
ever, overviewing historical developments, the economic notion of institutional
progress driven by efficiency seems to accord with the evidence, but with a
Polanyian twist: We do indeed diagnose a global diffusion of a particular forma-
tion of property, but this is also, if not predominantly, driven by the diffusion of
specific ideas about property, and not necessarily by the convergence of economic
determinants of institutions. In Marxian terms, the intellectual superstructure
was at least as significant for the diffusion as the material substructure.

This diffusion was mainly driven by the forceful transplantation of European
legal concepts and laws to the colonies, resulting minimally in a legal pluralism
of local customs and the laws of the colonizers.™ Moreover, adopting variants of
European law was also seen as a critical element in efforts to modernize coun-
tries that escaped colonization, such as Japan, or even countries undergoing de-
colonization, which mainly substituted the colonizers’ law with national laws in-
formed by the same legal teachings. Property is shaped primarily by civil and com-
mon law, and these have defined the models for law-making all over the globe.
These are mainly the versions of 19th-century nation-states. In the early period

9 Ostrom 2015.
10 A classical statement of this is Douglass North's (1981, 1990) work in earlier stages of his intellectual
development.
11 Acemoglu, Johnson, and Robinson 2001.
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of colonization, other trajectories were still possible, such as the transfer of feu-
dallaw in the French colonies.’ But today, the European models prevail in many
countries. Apart from customary law, one of the most developed alternatives is Is-
lamic law. Even in the case of China, where property defines its nature as a social-
ist state, the civil law mainly follows the European models, after earlier receptions
in Republican China that were informed by Japanese transplantations of German
civil law.

For the argument in this book, one observation is essential: This process of
outward colonization of the globe legitimized by European notions of property
was accompanied by the internal colonization of local communities in Europe
by the emerging modern nation states, epitomized in the struggle over the com-
mons.” Even earlier, Roman conceptions of property evolved in the provinces of
the Empire, driven by powerful interests in exploiting these lands to accumulate
wealth in the Italian heartland appropriated by the Roman elites. Hence, we can-
not understand modern forms of property without relating property to the out-
wardly and inwardly colonizing state and recognizing the tension between the
state and local communities.

In the modern debates about property, this question is salient in what appears
to be arelatively narrow topic: the fight of Indigenous people to regain and protect
claims of their homelands against the hegemonic societies. In these debates, we
learn that Indigenous claims cannot be adequately translated into the language of
hegemonic law, even though native lawyers must do it to prevail in disputes and
convince political actors.™* However, reference to Indigeneity is misleading while
truly inspiring: All kinds of local communities confronting an intruding state and
its modern law may count as “indigenous,” such as the communities in early mod-
ern rural France. Indigeneity refers to the difference between local people and a
colonizing power, eventually transforming into an independent state like the USA
or Brazil. This is important, but it is not far enough since we must recognize the
phenomenon of internal colonization. This can refer to minorities in states that
were never colonized in the past but also tolocal communities in the broader sense
that may follow practices of property that do not accord with the hegemonic law,
such as in a country like Indonesia, where modern state law, Islamic law and var-
ious local customary laws coexist. One legal domain where this is most salient is
the family and inheritance, especially regarding gender. In countries such as In-

12 Greer 2017.
13 de Moor 2018.
14 McNeil 2017.
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dia, local practices often prevail over formal civil law, visible in widespread and
blatant violations of women'’s rights.”

I take such observations as inspiration to raise a theoretical question. We face
a global convergence of legal and economic conceptions of property, driven by ex-
pert epistemic communities, business interests, and state elites pursuing mod-
ernization projects. On the other hand, we also know that other conceptions of
property are being marginalized. What if those marginalized conceptions show
us that something essential is missing in our modern ideas of property, a white
spot that calls for theoretical extraction and systematization? What if these other
ideas may show us new solutions to our challenges today? What if “they” are right,
and “we” have been wrong for centuries, if not millennia?

In other words, I aim to de-colonize property, literally and metaphorically.
Property is a concept that is almost by necessity shaped by hegemonic interests,
even in the sense that critics are drawn into the orbit of their ideas. For exam-
ple, potential intellectual property owners certainly will endorse ideas about this
type of property. In the 19 century, the emerging capitalist elites favored the new
private property concepts enshrined in the civil laws. Unfortunately, critics were
drawn into a position that mainly defined itself as the negative, resulting in mod-
ern conceptions of state ownership and other forms of public ownership. These al-
ternative ideas often undergirded internal colonization, too, harming local com-
munities like capitalist colonization.

In economics, the semantic space of property is spanned by the notions of
state ownership, collective or communal property, public property and private
property. This list hides the diversity and richness of property in human history
and fails to highlight essential components.'® The distinctions are shaped by the
legal setting of modern states, which could only be taken for granted in a quasi-
Hegelian view that these represent a climax of institutional development. I take
a radically different position: Even the notion of property as such is deeply prob-
lematic as it carries the burden of European history since Roman times. Via trans-
lations, it became part of many languages, and indeed all hegemonic ones. This is
a global intellectual if not spiritual, colonization. I use the term “spiritual” here
since property is indeed shaped by ideas that are by no means grounded in “sci-
ence” but are primarily religious in origin."” If we confront property with Indige-
nous spirituality, the latter may seem easy to surrender, facing claims for science
asin economics. However, the latter claims are spiritual, too, for example, regard-

15 Rao 2008.
16 This fact is mainly pointed out by anthropologists, for example Turner 2017.
17 Vinzent 2024. For lively illustrations, see the vignettes in Kimmerer 2020.
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ing the negation of animals as property holders and reclaiming “soul” and person-
hood only for humans.’®

How can we throw off the intellectual ballast of two millennia speaking “prop-
erty”? We must change our language. This book introduces an English neologism:
“havings.” This is in formal analogy to “belongings,” derived from “to belong.” In-
deed, “to have” and “to belong” are closely related, as what I have, belongs to me.
However, the verb “to have” has a much broader meaning than only referring to
linguistic terms of possession. In introducing the neologism “havings,” T highlight
these aspects exclusively. Many languages use verbs like “to have” that express pos-
sessive relationship, such as in Chinese “you,” (which is then further specified in
bisyllabic words, such as “zhanyou”) or “ter” in Portuguese that shows the same
broader meanings as “to have.” Another frequent construct is using “to be” with a
noun, such as in Russian where “I have” translates as “a menja est”, with “est” “to
be.” Similarly, in Japanese, the construction is used “watashi ni XXX ga aru,” with
“arimasu” meaning “exist.” In sum, across human languages we observe a close
relationship between “having” and “being” in the sense that “having” extends fur-
ther than mere “property” and also includes strong forms of identifying a feature
with an individual, such as saying, “I have a long nose,” and similarly, expressing a
form of co-existence as a close association between an individual and an object.”

The approach to “havings” developed in this book takes these fundamental lin-
guistic patterns as the point of departure as they reflect the universality of pos-
sessive relationships in human forms of life.?° In doing so, in this introduction, I
refer to one philosophical position explicitly, Sartre’s account of possession, since
this grounds the claim of universality in the ontology of being human (we will dis-
cuss in Chapter 5 whether this extends beyond humans).* Sartre distinguishes
between three fundamental modes of human being: doing faire, having avoir and
being étre. He regards doing as being reducible to having, since we mostly need to
have something to do something and do something to create what we have. Sartre
distinguishes neatly between the ontological relationship of having and the rights
to have, that is, property. The latter only serves to create legitimacy of having, re-
solve conflicts, and hence regulate social relationships that affect having. How-
ever, Sartre cannot avoid using terms such as possession or even property since
there is no noun corresponding to avoir, similar to the situation in English. Let

18 Deckha 2021.

19 Aikhenvald 2012.

20 To be crystal clear: I distinguish this view radically from otherwise related views, which, however, deny
property as “private property” being a universal feature, for instance, Widerquist and McCall 2021. This
is definitively true, but I claim the universality of havings and regard private property as a specific in-
stitutional form that became hegemonial in capitalism.

21 Sartre 2017, 754 ff.
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me continue to use the term “possession” here even though “havings” would be
the proper term in my argument.

What does it mean that possession is ontological? This is not the place to delve
into the intricacies of Sartre’s philosophical reasoning. I restate his argument in
plain words and add cursory observations on how we can make sense of it in terms
of contemporary human sciences. Sartre claims that having is the necessary form
of being because the human individual is always deficient in transcending her
current status which is also untransparent (in the sense of non-thetic) to con-
sciousness. Being (as for-itself) is a project (often written pro-jet, hence a projec-
tion) in which the individual enacts what is radical freedom of choice facing an
open and indeterministic future.?” Choice is radically free because the world as
a totality of possibilities is underdetermined and must be fixed by acting. This
differs in principle from the notion of freedom that informs economics. In eco-
nomics, individuals know their preferences and face constraints (which may be
uncertain in the probabilistic sense); they are free to choose which actions con-
tribute to fulfilling their needs. In Sartre’s view, the constraints are not objec-
tively given but are determined by free choice in turn (his famous examples in-
clude the rock, which I might see either as an obstacle or an opportunity to climb
and achieve a grander view). The constraints are part of the project of being which
is freely chosen. Further, having an object is not simply controlling a resource to
meet one’s preferences. By having an object, subject and object form one unity of
being, a Hegelian totality. For the individual, being requires creating a relation-
ship with an object that is both different from the subject and also a part of it.
Evidently, this view is deeply influenced by Hegelian expressivism, yet eschewing
the reference to spirit (for Sartre, the human is God): In the relationship of hav-
ing, the individual projects herself on the world and, at the same time, becomes
herself.

Accordingly, Sartre’s notion of appropriation is much wider than the common
view of property. His example of skiing illustrates this point. A slope would be de-
stroyed if we tread on it. When skiing, we glide over it and appropriate it as an
independent object, preserving its shape. Our appropriation is enacted via our
own bodily movements, and the gliding creates the unity of slope and individual.
Obviously, this does not imply that the slope becomes the property of the human.
Economists would point out that the slope is a club good, and if too many peo-
ple would use it, destruction looms. Hence, rights of access must be established
and enforced. However, this argument does not invalidate Sartre’s point: Using is
not simply a functional relationship but ontological. Accordingly, using has the

22 This fundamental orientation towards the future in even the simplest actions, like raising a bottle to
drink, is also highlighted in modern cognitive sciences and philosophy of mind; Clark 2023.
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same temporal complexity as being, creating a relationship through time. De-
pending on the object’s physical nature, this implies the temporal continuity of
having which correlates with the ontological complexity in terms of the totality
of havings. Each single having evokes the world populated with all other objects
with which the individual relates, epitomized in the phenomenon of the “home,”
universal for humanity, in the sense of dwellings in which humans arrange the
objects they use and live together with them.

Sartre’s ontology can be interpreted non-philosophically as distinguishing be-
tween the Umwelt and the physical environment, with the Umwelt being defined as
the totality of affordances for action.? The concept of affordance in cognitive sci-
ences converges with Sartre’s analysis because affordances are what Barad calls
“intra-action.”** An affordance is an objective feature of the world which is de-
fined by enabling and evoking action of a particular individual, such that at the
same time its objectivity is rooted in the subjectivity of action, even in the strongly
individualized meaning of Sartre’s freedom: The individual can create new affor-
dances in the world. In this cognitive science view, the world is the totality of in-
dividualized Umwelten and is constituted by the interactions of the individuals.
There is no Hegelian external reference to fix the world independently, even if only
in the sense of a convergent historical process. For the child, the tree is an affor-
dance for climbing; for the adult, itis a place to rest under its shadow. Both actions
appropriate the tree: For example, the tree might be familiar from regular strolls
of afamily, and they might all habitually refer to “our tree,” absent a property right.
They might feel irritation when meeting strangers under its shadow.

Following Sartre, we define having as a universal form of being human, which
is incorporated in havings, that is, objects that are seen as parts of individual be-
ings, though being materially separated. Sartre argues that this view includes sev-
eral forms of action that may appear to be staying in tension with this unity. First,
he regards buying an object as a strong form of appropriation that activates the
power of money as a universal means of enacting desires, thus seeing money as
tightly bound to having, even though money is also the medium of alienation. Sec-
ond, he interprets giving away as a form of appropriating the receiver of the gift.
Third, even the destruction of an object may be the ultimate form of appropriating
it. Thus, having is a constitutive aspect of all human actions. For example, Sarte
even interprets knowing as a form of appropriating the world.

23 The notion of Umwelt has been elaborated in detail by von Uexkiill as distinguishing between the physical
environment as seen by the scientific observer and the surroundings as seen by an animal; Uexkiill and
Kriszat 1934. The Umwelt is constituted by the feedback loops between action and outcomes. It is an
essential concept in modern ecosemiotics (Maran 2020), combined with modern cognitive sciences and
Gibsor’s notion of affordance; Chong and Proctor 2020.

24 Barad 2007.
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Sartre’s philosophical account is endorsed by modern behavioral sciences
views about defining features of the human species as compared with its next
closed species.? This is salient in early childhood development: Very young chil-
dren cross-culturally display a sense of owning objects and, most importantly,
recognizing and respecting ownership by others, with cultural differences in
specific practices emerging later as a result of socialization. As we shall see, the
cross-cultural convergence of basic notions of having in Sartre’s sense can be
traced by exploring the various linguistic expressions for having across human
societies.

One critical insight gained from reading Sartre is to recognize having as a form
of action. Hence, the first task in overcoming our intellectual blinds on property
is to eschew its reification. We achieve this in chapter 1 where we learn from Max
Weber’s views on property, which are radically deflationary in focusing less on
structures and objects, but on actions, and approach their outcomes in terms of
patterns of powers of disposition. For Weber, the topic of property is one of ap-
propriation. Property (Eigentum) as an institution is only one tool of appropria-
tion. Weber also shows that for understanding modern property, its relationship
with markets and money is essential, which also suggests the important distinc-
tion between property and wealth. Weber’s account puts property in the context
of his grand view on the rise of capitalism and rationalization, which matches the
picture previously drawn here. Therefore, unlike Weber, we can ask what prop-
erty might mean in a non-capitalist or post-capitalist society. Accordingly, for us,
historical and anthropological knowledge of non-capitalist property is also highly
informative for thinking about the future institutional design of the economy.

I do not delve into this historical and anthropological record but focus on one
aspect in chapter 2: The languages of property. Even in the European context, we
can gain much insight from reflecting on differences between languages and legal
idioms and the resulting translation troubles. The commonalities reflect the con-
vergences in the Weberian grand view; the differences are productive in suggest-
ing new ideas beyond hegemonic thinking. This is even more true when we com-
pare concepts of property between Islamic law and European law or the troubles
with translating Indigenous ideas. The aim of the chapter is to identify universals
of property that diverge from the hegemonic notions, such as treating property
not as a right but as a mandate.

Chapter 3 builds on this analysis and presents a new conceptual framework of
property. This requires substituting this term with the more general one: Having,
both as referring to the action of having and as a noun, the havings, hence a neolo-
gism in English. In German, the terms haben, Habe, or Haben are still used, though

25 Tomasello 2019, 265 ff.
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antiquated. The chapter goes beyond Weber’s account of appropriation in distin-
guishing this mode of action from the other two, recognition and assignment,
constituting an object as a having. I distinguish three structural modes of havings,
in the sense of action results: possession, ownership, and property, with distinct
definitions that partly differ from current uses, especially regarding ownership,
which I define along the lines of relational property in the literature, especially
on Indigenous claims on land. These three modes interplay in creating patterns
of the distribution of powers of disposition across social group members. One
important corollary of this approach is eschewing the notion of “rights” almost
universally accepted in both mainstream and non-mainstream views. Property is
not a right, but the key determinant of agential power as power of disposition.

I continue with two applications of my theory. Chapter 4 introduces the
case of internal colonization, the building of the megacity of Shenzhen in three
decades, partly expropriating native villagers’ land. However, villagers could
resist by claiming their ownership rooted in the spirituality of their conceptions
of lineage and land. The result is a hybrid allocation of rights of disposition,
which, however, did not constrain the emergence of a vibrant real estate market.
Whereas Chapter 4 demonstrates the analytical value of my new theory, chapter
5 develops its normative potential in submitting the claim for other species’
havings. I explore the possibility of creating ecosystem commons where all mem-
bers have ownership and enjoy possession rights. I claim this construct can help
fending off the looming climate crisis and biodiversity collapse.

The postscript concludes with a reflection on the political consequences of my
theory, which overcomes the traditional divides between economic liberalism and
socialism. Both positions are trapped in the modernist thought of the 19 cen-
tury, which persists until we discard the shared pillar of both, namely property.
Both positions are also statist and negate the autonomy of local communities.
The idea of ecosystem commons liberates communities from the state’s grip and
safeguards their autonomy with strong havings that nourish their flourishing in
multi-species cohabitation. The theory of havings allows a fresh perspective on
classical topics such as labor and capital or the role of finance in the economy.

This work is labelled as “philosophy of economics.” I avoid the common for-
mula “economics of..” since this suggests a reference to economics as it stands.
Philosophy of economics is mainly concerned with economic methodology and
economic ethics in the wider sense.? These are also the main themes of this book.
I approach methodology as a critique of language, which I regard as a major fea-
ture of modern philosophy. Language is the medium by which humans refer to
reality. Hence, the critique of language is also powerful in freeing us from biases

26 For lucid overviews, see Ross 2014 or Hausman 2021.
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and constraints of our language in approaching reality. In doing so, we can also
reflect upon our human commitments to a good life, in which the distribution of
resources, thatis, of powers of disposition, is critical for achieving ajust and flour-
ishing society that lives in harmony with nature. Property is a core issue in the
philosophy of economics, and we must transcend its current frameworks, which
have blocked us from standing up to these commitments for millennia.






Chapter 1: Deconstructing property:
Max Weber’s approach to appropriation

Introduction’

The concept of property is a paradox, simultaneously simple and complex. Its ap-
parent simplicity results from the linguistic transformation of reification or hy-
postasis. We are accustomed to treating property as an object, whether as a tan-
gible thing like land or an intangible asset like a financial asset. Alternatively, we
view it as an institution, either in a general sense of the laws of property or specif-
ically as the rights of property. In both ways, we accept the existence of an entity
called “property.” This chapter will critically examine the concept of property, with
Max Weber’s work as a focal guide.” The focus is not merely on Weber’s interpre-
tation but on his ideas’ profound implications for a comprehensive economic phi-
losophy of property and beyond.

Weber was a multi-disciplinary scholar trained as a lawyer and economist and
became active in establishing sociology as a discipline in Germany.® However, he
was not satisfied with the developments in this emerging new academia, and we
must recognize that his writings were strongly influenced by the economics of
his times. His contemporaries also acknowledged that influence, and no lesser
scholar than Hayek recommended the first parts of Economy and Society for a trans-
lation into English as a part of a series introducing continental economics to an
anglophone audience. Today, Weber is no longer regarded as an “economist:” In
economics, the only contribution that still attracts the attention of economists is
his “Protestantism hypothesis,” which is only a minor part of his vast oeuvre.* As

1 As I detail in the preface, the discussion of this chapter received much inspiration from the discussions
in the Weber reading group at the SFB.

2 According to my knowledge, Weber does not play any role in philosophical or economic debates about
property, even if these refer to historical sociology and anthropology, such as Widerquist and McCall
2021.

3 On the following, see the detailed exposition in Kenneth Tribe’s introduction to Weber and Tribe 2019.

4 Kurz 2020.
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we will see, this is deplorable since reading Weber can help to overcome concep-
tual confusion about property in modern institutional economics, where “prop-
erty rights” have become an essential theoretical construct.’ This view also had a
tremendous impact on economic policies worldwide, for example, in the global
movement of privatization in the 1980s under the auspices of so-called “neoliber-
alism.”

Weber’s approach to property differs from modern institutional economics in
using a conceptual framework partly borrowed from Austrian economists of his
times, especially Menger and Bohm-Bawerk, while also adopting a macro-socio-
logical view on the evolution of property, which involves a different concept of ra-
tionality than economics introduced later. In institutional economics, in the first
place, rationality refers to the psychological characteristics of the economic agent,
with the New Institutional Economics mostly following the standard model of
Homo economicus and the non-mainstream alternatives also including factors such
as culture. Second, in the Coasean sense, rationality combines with efficiency,
meaning that property rights are indispensable for internalizing externalities via
markets. These ideas have motivated many institutional developments in recent
times, such as the expansion of intellectual property rights and the creation of
markets for pollution rights.

In contrast, Weber’s notion of rationality refers to the institutional condi-
tions of “economic calculation” that have emerged in capitalism, and therefore,
he relates property closely to the institution of money. For Weber, property
is an emerging institutional feature of complex social conflicts, tensions, and
competing strategies for dominance by controlling access to valuable sources
of socioeconomic advantage, individually in the first place, but in terms of in-
stitutional fixation, within and between groups. This view does not define the
mainstream position in modern economics. However, there is an important ex-
ception: the recent turn of one of the leaders in the field, the late Douglass North,
from an efficiency-based view to approaching property as a political means to
regulate violent social conflicts among groups vying for dominance.® However,
throughout his prolific career, North ignored Max Weber to the detriment of
economics. Weber already presented a comprehensive view on the emergence
and stabilization of property in the analytical triangle of economy, specifically
markets, money, specifically finance, and rule (Herrschaft), going beyond the
focus on the state in some strands of institutional economics.’

5 Alchian 2008. However, some economists believe that this focus on property rights has left the funda-
mental notion of “property” in limbo, for example, Wilson 2022.

6 North, Wallis, and Weingast 2009.

7 Barzel 2012 who also cites Weber only in passing.
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However, as we will see in the next section, Weber did not use the term “prop-
erty” (Eigentum) in the foundational sense of modern economics. At this place,
and especially when it comes to the analysis of capitalism, he mainly refers to the
notion of “power of disposition” (Verfiigungsgewalt), which he borrowed from Carl
Menger.® Power of disposition relates to another key concept, wealth (Vermagen),
and both are conceptual elements in a broader framework of “appropriation” (Ap-
propriation) as a fundamental type of social action. That means Weber used a more
complex conceptual framework for analyzing property than modern economics,
which exclusively focuses on “property rights.” Weberian property as Eigentum has
a much more limited meaning to which we turn now.

The distinction between Eigentum as property and Vermdgen as wealth

Max Weber relegated the term “property” to a narrow and specific position in his
general account of “appropriation” provided that we translate the English term
into the German Eigentum, as usually done:

Chancen that are appropriated to individuals through inheritance, or to heritable communities
or associations, will be called a property (of the relevant individuals, communities, or associa-
tions), and where appropriated as an alienable Chance, free property.’

We will discuss the term Chance extensively below; suffice it to say that this refers
to an uncertain opportunity to gain an advantage in a social struggle. This defini-
tion of property is surprisingly narrow, even though it might cover much of what
is considered (private) property in modern societies. However, many observations
invite questioning this quick conclusion, such as on inheritance. There is an inher-
itance tax in many societies, though mainly at alow rate. Many liberal economists,
famously John Stuart Mill, have recommended that inheritance be taxed substan-
tially.!® That would imply that according to Weber’s definition, the assets held by
an individual during her lifetime would not count as their full “property.” Indeed,
even if the tax rate is low, from a systematic perspective, this means that, never-
theless, the right to property is conditional on the policy of the government and
that, in principle, the individual right to inherit the assets is not a property of the

8 Menger 1971, 3, regards the Verfiigung (power of disposal) over a thing as one defining feature of the
fundamental concept of “economic good.” Tribe translates Verfiigungsgewalt as “power of disposition,”
see Weber and Tribe 2019, 481.

9 Weber and Tribe 2019, 124.

10 Ekelund and Walker 1996. Mill distinguished between the right to bequeath and the right to be be-
queathed and rejected the latter.
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heirs, and that any act of disposing of the assets after death cannot be regarded as
a full expression of the original right to property since it is subject to a tax sepa-
rate from the income tax that was already imposed on the sources of the heritable
wealth.! There is no apparent reason why the complete transfer to any heir could
not be a possible institutional set-up. Hence, we would need to distinguish such
kind of “property” from the Weberian one we mostly take for granted, but which,
strictly spoken, is even non-existent in many modern societies. We notice that
Weber did not yet know the legal developments springing from the Weimar Con-
stitution, which resulted in an essential divergence between German civil law and
constitutional law, with the latter adopting a view on inheritance that recognizes
the difference between property that is possessed (the legator) and a mere claim
of the heirs who, in Weber’s wording, enjoy the mere Chance on wealth accrual,
creating a delicate balance between the absolute notion of property in the civil
law and property as a socially embedded and circumscribed fundamental human
right.

Similarly, philosophers often have asserted that the fundamental form of
property is owning one’s body.” John Locke famously grounded his influential
theory of property on this assumption, arguing that one’s bodily effort of labor
literally “infects” an object with our primordial ownership of the body. However,
in modern societies, there are very tight constraints to alienating our bodies or
parts of it. We cannot trade our organs; we cannot sell ourselves into slavery; there
are many international differences in the legal setting for surrogate motherhood,
or similarly, for prostitution; in other words, if we follow Weber’s definition, in
modern societies, citizens are denied the full rights to property of their own body.

Weber’s definition is thought-provoking, but he did not further pursue the im-
plications that could follow for a general theory of property. We are left alone with
the question of the proper English translation of his Eigentum, given that prop-
erty in our modern societies is different; so to be scientifically precise, we would
need to coin another term for this, perhaps using a set of distinct specifications,
thus considering a spectrum of various types of property. “Private property” is an
option that jumps to the eye. However, Weber does not use this term systemati-
cally: In the previous example of modern German law, civil law appears to define
“private property,” whereas constitutional law, also employing the term Eigentum,
seems to refer to a different kind.” In the parts of Economy and Society authorized

11 On this point and the following see the detailed legal analysis in Harke 2020.

12 Waldron 2023.

13 This is salient when considering American views on the German duality of concepts of property, for
example, Alexander 2003. German constitutional law embeds property into the Sozialstaat and is hence
directly compatible with “liberal” American approaches, such as recently Dagan 2021.
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for publication by Weber, we find various uses of “private” that appear to allude to
the notion of Privateigentum (such as Privatwirtschaft), but the term as such appears
only once.™

The difficulties in extracting Weber’s approach to property from his works
partly result from the fact that the monumental Economy and Society is an amal-
gam of different manuscripts, and the publication of most of them was not
authorized by Max Weber himself. Look at the version edited by Marianne Weber
and Johannes Winkelmann and search for Eigentum.” The result is strange, as this
term is only indexed 11 times, including combinations such as Eigentumsklage.
For Privateigentum, there is no entry at all. Hence, we might conclude that Weber
does not have to say much about property.

Not at all: Property plays a critical role in two other key published works, We-
ber’s dissertation and his habilitation.’® However, we must be careful about the
German equivalents. The dissertation deals with the emergence of a specific form
of legal construct in medieval times, the root of German civil law’s modern legal
entity promulgated during Weber’s lifetime, the “public mercantile association”
(Offene Handelsgesellschaft). However, the critical concept is Vermdgen, not Eigen-
tum. This term often translates as “property,”” but this is seriously misleading
and reflects the ambivalence of “property” in English. As we will discuss below
in more detail, Vermdgen refers to appropriated assets that are evaluated and ag-
gregated in monetary terms. This definition includes two different perspectives:
One is the capacity of Vermdgen to generate financial income, and the other is that
it might serve to satisfy claims of creditors for whatever reason. The latter closely
relates to the notion of liability (Haftung), a critical theme in the dissertation. The
proper translation of Vermadgen is a matter of dispute; in his new translation, Tribe
uses “wealth.”® He follows Menger here, also observed by Weber, who defines Ver-
magen as the totality of economic goods at disposal.”” These considerations show
that Weber does not equate Vermdgen with property as Eigentum. This fact is es-
pecially significant when we consider those parts of Economy and Society that were
authorized by Weber and recently published in Kenneth Tribe’s new translation.
Eigentum is introduced in chapter 1, which deals with fundamental forms of social
action, and Vermdgen in chapter 2, which deals with economic action.

This distinction is of fundamental importance for the general argument in this
book, even though, as we shall develop step by step, the translation as “wealth” is

14 Weber 2014b, 69.

15 Weber and Winckelmann 2009.
16 Weber 2012 and Weber 2014a.
17 Ford 2010.

18 Weber and Tribe 2019, 484.

19 Menger 1871, 89,
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not followed in my approach developed in chapters 2 and 3. We use this term here
provisionally. The critical point is that Weber relates Vermdgen to money and mar-
kets exclusively, whereas Eigentum generally is independent of the market context.
The modern uses of “property” conflate these distinct views and institutional con-
texts.?° Weber defines Vermagen as follows.

1. “Wealt” is not, of course, only made up of material goods. Rather, the wealth of its holder in-
cludes all Chancen of powers of disposal reliably secured, whether by custom, interest, conven-
tion, or law (and even a business’s “clientele”—whether the business is that of a surgeon, a firm
of solicitors, or the retail trade—is a part of the “wealth” belonging to the owner if, for whatever
reason, they can be relied on, and where these are legally appropriated, they can of course be
“property” as defined in Chapter 1, § 10).*

This definition does not conceive wealth as being owned as property but controlled
by “powers of disposal reliably secured.” Property is only a specific form of appro-
priation; it circumscribes only a subset of wealth. This definition is highly signif-
icant as there is a clear difference between property in Weber’s sense and wealth,
revealing a distance from modern legal conceptions of property. In these concep-
tions, the notion of wealth plays an important role and defines even differences
in the same legal sphere, such as in continental Europe. For example, German
civil law refers property to Sachenrecht (property law), hence to material objects
exclusively, so that, for example, financial claims are not property (belonging to
Schuldrecht (law of obligations). However, the European Court of Justice adopts the
broader perspective close to Menger’s definition of Vermdgen. It regards all possi-
ble sources of economic gain as property.?? However, it does not go as far as We-
ber, who even mentions the regular customers of a business as Vermdgen. These
differences reflect the emergence of new forms of wealth before the Industrial
Revolution, mainly land, then real capital such as machinery, followed by finan-
cial capital in various types of assets, and today, knowledge and other immaterial
goods.

This observation shows we can take two different analytical stances when an-
alyzing appropriation.

— Oneis to start from the endogenous dynamics of the economy, where contin-
uously new chances for economic advantage emerge, which then can become
objects of appropriation in various forms, of which property is only one. In this

20 These conceptual distinctions have been lost in contemporary economics but were well noticed by earlier
generations of economists trained in the intellectual history of economics, such as Kriisselberg 1984. In
these traditions, property is seen as a legal concept, wealth and capital as economic concepts.

21 Weber and Tribe 2019, 177.

22 Praduroux 2017.
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view, however, all these appropriated chances become rights and form wealth,
with some of those rights even taking the legal form of property.

— The other is to start from a given pattern of practices and unearth the underly-
ing order that stabilizes these practices, which may also constrain and channel
forces of endogenous economic change. Both analytical stances are productive
for understanding historical developments, such as the expansion of intellec-
tual property in recent decades.

In conclusion, conflating wealth and property in one single concept, as in English,
is wrong in Weber’s framework, and we cannot even say that property is the right
towealth as an object. Wealth is an independent form of appropriation in the form
of powers of disposition and, as we shall see below in more detail, relates to the
economy and the market specifically. In contrast, property is a form of appropri-
ation that includes but also transcends the economy.

The concept of “order” Ordnung

Aswe see, the proper translation of “property” is not evident in the context of We-
ber’s work. We will deal with the language of property in the next chapter, but we
will use Max Weber as a case in point in this chapter. If we accepted Weber’s def-
inition, most of what we regularly include under the term “property” would need
to be referred to with another term. In English, “property” shows the ambivalence
of object and institution, as property can even refer to landed assets, that is, real
estate. At the same time, the term is also used in philosophical literature to refer
to the most fundamental institutions of social life. These varieties call for concep-
tual clarification, perhaps even new terms for the different uses. Max Weber is
an essential inspiration because Weber adopts a specific methodology and epis-
temological position that prevents him from using overly general, aggregate, and
abstract concepts in a reified manner. His approach is the antidote to reification
because Weber’s sociology is action-centered. Hence, property is secondary to the
action of appropriation, or it is one of its specific institutional forms. Let us look
at what appropriation means in more detail.

For Weber, social life is a struggle between individuals and groups over what
he calls Chancen. In the definition above, “property” appears as a particular type
of Chance. We need to add another essential definition provided in the same para-
graph: “Appropriated Chancen can be called ‘rights’.”* This is another example of

23 Weber and Tribe 2019, 123.
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the intricacies of translation, as the English “can” translates the German sollen,
which means it is being defined as rights. The Weberian notion of “right” is not
exclusively related to the concept of “law.” Weber writes:

2. For the concept of “law” as employed here, the existence of a staft dedicated to its enforcement
isits most decisive feature, although for other purposes it might be defined quite differently. This
agency, of course, does not have to resemble, in any respect, those with which we are familiar
today. In particular, there is no necessary requirement that a judicial” body exists.**

That means enforcement is essential, but it is not necessarily bound to the ex-
istence of the modern state.?”” We will discuss this question later in more detail;
suffice it to note here that in modern civil laws and the variants of common law,
property is indeed enforced by the government, so that rights are also legal rights.
However, Weber’s rights also exist in other forms. The conceptual frame of right
is broader than law and relates to Weber’s concept of “order” Ordnung.

§ 5. Action, especially social action, and even more specifically, a social relationship, can be ori-
ented by an actor’s conception of the existence of a legitimate order. The Chance that this actually
occurs will be called the “validity” of the relevant order.?®

And:

2. We will call the substantive meaning of a social relation a) an “order” only when action is (on av-
erage and approximately) oriented to definable “principles.” We shall b) only speak of this order
being “validated” if this actual orientation to those principles is also in practice followed because
these principles are in some way or another recognised as binding or exemplary for the action. In
fact, the orientation of action to an order occurs for a wide variety of motives. But besides other
motives, the circumstances that for at least a proportion of actors the order seems exemplary,
or obligatory, and hence is something that should have validity, naturally increases the Chance
that action will be oriented to this order, often to a very significant extent.?”’

Weber’s concept of order neither refers to something exclusively external to the
social actors nor is accessible to an external observer without considering the in-
ternal states of actors, such as their beliefs or emotions. An order is a particular
type of meaning, manifesting in certain principles accepted as legitimate by the
actors and validated in their practices. Whether the actions manifest the order
is itself contingent. Hence, expectations are critical for stabilizing an order. They
are grounded in past experiences but mostly in conceptions of legitimacy and the
following acceptance of an order, which can result from many factors that We-

24 Weber and Tribe 2019, 113.

25 As we will see, this is a bone of contention in modern institutional economics; Hodgson 2015.
26 Weber and Tribe, 2019, 108.

27 Weber and Tribe 2019, 109.
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ber explored in much detail in his sociology of rule, such as tradition, belief, and
rational consent.

Further, Weber explicitly rejects the idea that order is a monolithic and so-
ciety-wide phenomenon. Indeed, even single individuals may follow various or-
ders by acting in different social domains and following conflicting orders (such as
moral versus economic). Further, there is also the possibility that individuals in-
tentionally act againstan order, yet thisaction also confirmsits validity. Therefore,
we notice that Weber’s concept of social action is individualistic in the sense that
individuals always can take distance from order and pursue their own goals, al-
though in interdependence with others, and they recognize this interdependence
in preparing and conducting their actions (which for Weber is the defining feature
of “social action”).

An order constitutes rights. This term is foundational and overcomes duali-
ties often taken for granted in discussing property, namely the duality of law and
custom, sometimes referred to as “customary law” or, in economics, a related dis-
tinction between “formal” and “informal institutions.” In Weber’s action-centered
view, the theoretical notion of order is the counterpart to what Weber has not yet
used as a theoretical concept, namely “practice.” If we approach property as de-
noting a pattern of practices of appropriation, we will not look primarily at the
law as shaping these practices but at the order. As said, that would not imply a so-
ciety-wide property order but a variety of orders specific to certain domains. For
example, appropriation orders differ across science, family matters, or finance.”®

What does an order put into order? In the context of appropriation, these are
the social actions and their consequences. People strive to appropriate Chancen.
This term has proven challenging to translate, and it is highly significant that in
the mostrecent state-of-the-art translation of the first chapters of Economy and So-
ciety, Kenneth Tribe opts for the solution to keep the German term in italics, even
though “chance” is also an English word. However, the English “chance” has no
plural, so the German plural Chancen is usually translated as “odds” or “prospects,”
which would not make sense for Weber’s usage. As a result, the English language
literature has often mistakenly emphasized the probabilistic aspect of the term,
distorting the German meaning, where, however, the probabilistic aspect is also
salient in the definition of order, as seen. Uncertainty, resulting from struggle
and social complexity, is essential for Weber. But the uncertainty of what? This
question relates to the other meaning of “chance,” which is covered by “opportu-
nity,” hence the prospect of gaining an advantage of any kind. Accordingly, when
looking at what sort of Chancen Weber mentions when employing the term ap-
propriation, these are not only resources as material objects but also, for example,

28 This matches with Bourdiew's approach to fields and habitus that we will introduce in Chapter 3.
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privileges such as diplomas, rights of access to professional circles, or formalized
status. Considering these references, the concept of exclusion seems most rele-
vant. Appropriation is a means of exclusion, but at the same time, there are also
Chancen that result from other mechanisms of exclusion and, therefore, become
targets of appropriation.

Appropriation is a specific type of action that is critical in social struggle. This
term poses another difficulty in translation as it evokes social-Darwinist think-
ing, especially as it is also explicitly linked to selection. However, Weber uses the
term “selection” in a broader sense and includes forms of selection that do not re-
sult from struggle but from the general conditions of life. He also considers the
selection of norms and other forms of social relationships. In this sense, Weber
adopts a general evolutionary framework for understanding social and economic
change. However, struggle is omnipresent and, by definition, requires the inten-
tion to compete with others. Hence, competition is the general form of struggle,
which can also take more specific forms, such as contests or conflicts, the former
being more regulated than the latter, including all kinds of violence.

To sum up, Weber starts by viewing social life as a struggle where appropria-
tion is a crucial means of gaining an advantage over others. However, this is not
a Hobbesian state of nature but a state of order which governs social action. Or-
der is not necessarily imposed by an external force such as the government but
emerges endogenously as a complex conjunction of institutions, norms, or rules
on the one hand and internal individual states such as beliefs, affects, or rational
choices. Law is a specific force of order that defines a particular form of appropri-
ation as property.

Appropriation and closure of social relationships

The counter pole to struggle is community. Unlike Ténnies, Weber adopts the ac-
tion-centered perspective again and speaks of two primary forms of social rela-
tionships, namely “communalization” versus “sociation,” These are technical En-
glish terms that translate the German Vergemeinschaftung and Vergesellschaftung.
The terms are essential for discussing property, so we look at the definition.

$ 9. A social relationship will be called a “communalisation” (Vergemeinschaftung) if and to the ex-
tent that the disposition of social action rests—in the individual instance, or on average, or as
a pure type—on a subjectively felt (affectual or traditional) mutual sense of belonging among
those involved. A social relation will, on the other hand, be called “sociation” (Vergesellschaftung)
if and to the extent that the disposition of social action is directed to a balance of rationally mo-
tivated interests (whether value rational or purposively rational), or to the connection of inter-
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ests motivated in the same way. Vergesellschaftung can typically be based on rational agreement
arrived at through mutual consent, but not exclusively so. In such a case, sociated action is ra-
tionally oriented (a) by value, to a belief in one’s own obligations; or (b) purposively rationally, to
the expectation of loyalty from one's partner.

Like Tonnies, Weber relates communalisation to the stance of belonging
grounded in affects and tradition, whereas sociation rests on rational actions.
Weber’s notion of “rational” is broader than the economic one as it also includes
forms such as value rationality that may engender stances such as feelings of
obligation and expectations about commitments of one’s own and others. Fur-
ther, following the action-centered approach, both concepts can apply to social
entities of different scopes and sizes. For example, sociation does not refer to
“society” as in Tonnies’s uses, but, for example, to establish a company. Com-
munalisation may also include governments mobilizing a country for war and
sacrifice. In focusing on action, Weber avoids reifying terms such as Gesellschaft,
which he rarely uses and shuns as technical terms. For example, in the unfinished
manuscript draft on markets (published in the Winckelmann version of Economy
and Society), he speaks of Marktvergesellschaftung, not Marktgesellschaft.>°

The distinction is of great significance in the context of Weber’s dissertation,
although he does not yet use these terms. Weber considers the transition from the
“solidarity” of primary groups to the legal forms of “liability” related to formal as-
sociations, such as companies resulting from sociation. This distinction relates to
the debates among lawyers of his times about the origins of the categories of civil
law, where forms such as the “open mercantile association” appear to be indepen-
dent of the traditions of Roman law but rooted in purported Germanic traditions
of community. Weber discusses how the needs of more complex business oper-
ations required the formal separation of different types of Vermigen among the
company and the members and their families, such that the reach of liability be-
came transparent and predictable. This differentiation resulted in the emergence
of the “firm” as a separate entity. Therefore, the need to clarify financial rights and
obligations in business drove the specification of property assignments in terms
of Vermigen. In Southern Europe, the transition to sociated business forms took
a different track but implied such a separation. This separation also reveals the
interest in protecting the family wealth from claims of business creditors (for ex-
ample, immobile property as excluded from business concerns and the resulting
liability).

Hence, we confirm what has been stated in general terms already, the emerg-
ing social differentiation of the economy as a separate domain, specifically in the

29 Weber and Tribe 2019, 120.
30 Weber and Winckelmann 2009, 382 ff.
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form of markets, created the interests of certain groups to legally define their re-
lationships as distinct arrangement of rights of disposing over wealth as Vermagen
of business entities.

This distinction between communalization and sociation differs from another
duality, namely between openness and closure.

$§ 10. A social relationship, whether communalisation or sociation, will be called open to out-
siders to the degree that participation in the mutual social action oriented to the substantive
meaning that constitutes such action is not proscribed by prevailing valid rules to anyone so
inclined and able to participate. By contrast, a social relationship is closed to outsiders to the
extent that its substantive meaning or its prevailing rules exclude such participation, or restrict
or permit it only according to specific conditions. Openness and closedness can be defined tra-
ditionally or affectively, by value or by purposive rationality.”

In the ideal-typical case of communalization, the internal social relationships
would be open, reflecting solidarity among members. Although Weber does not
use this term, we might refer to this as “sharing,” meaning that all potential
kinds of action that engage with specific sources of advantage, hence Chancen,
are open to everyone. However, this is rarely the case in communities if sources
are rivalrous (if only a seat and position at the dinner table). In external relations,
communalization is often accompanied by closure since criteria such as kinship
constrain membership. In contrast, sociation can be more flexibly arranged with
varying degrees of external closure and openness, as these are determined by
institutional fiat, such as agreements, and can be adapted to members’ needs.
Again, what matters is the degree of rivalry of the sources of advantage.

Now, we can further specify the meaning of appropriation since appropriation
is a significant means of closure by exclusion. Weber also uses the term “monop-
olization” in this context. This term applies to both internal and external relation-
ships. Once an individual or subgroup appropriates a certain Chance, this becomes
aright. That means communalization and sociation are manifest forms of inter-
nal appropriation by rights, confirming the previous observation that law is only a
specific form of enabling and stabilizing appropriation. In general, the order that
is valid in the domain where the actions of communalization and sociation un-
fold sustains a specific pattern of appropriation. Weber identifies various forms
of appropriation that we do not need to discuss now. As introduced previously,
Eigentum is one of these forms.

However, one important aspect deserves mentioning, which is that social re-
lationships do not only involve appropriation, but also “imputation” (Zurechnung):

31 Weber and Tribe 2019, 123.
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§ 11. A social relationship can, for those involved according to tradition or statute, have as a con-
sequence a) that particular kinds of action are imputed by each participant to all (in “solidarity”),
or b) the action of particular participants (“representatives”) can be imputed to the other mem-
bers (“the represented”), such that they both enjoy the Chancen or bear the consequences.*

As we have seen, in the development of Weber’s thinking about property, the con-
cept of “liability” looms large. Imputation is a general analytical term, and we may
reserve “liability” to the term “property.” In his dissertation, Weber shows that the
emergence of the legal person as the holder of rights to assets and the concomi-
tant differentiation from the assets of the members of that entity resulted in the
formation of modern forms of property related to wealth. In other words, cer-
tain forms of property emerge from the functional needs of ordering increasingly
complex market transactions and, therefore, differ from forms of property that
transcend markets and may even be primordial, such as property held by fami-
lies.

We can illustrate the significance of this distinction with the social and politi-
cal struggle over aristocratic landed wealth in the 19th century, which bears many
resemblances to Weber’s analysis of the Roman agrarian economy that we visit in
the next section. The new civil laws and emerging national states legally annulled
or tightly constrained constructs such as the fidei commissum or perpetual trusts,
which aristocratic families employed to shield their wealth as property protected
from creditors’ claims. These traditional legal forms achieved even more vital sig-
nificance than under the old regime because the current holders of the estates
were also firmly engaging in the credit market, so their indebtedness could entail
the loss of the family estate for future generations. Hence, the modern legal con-
cepts abolished these prerogatives. The main goal was to bring the landed prop-
erty into the reach of the market, which was accompanied by technical measures
similar to the Roman case, that s, the creation of land registers. So, we observe an
interesting twist that we can only grasp if we distinguish between property and
wealth: In a sense, the old institutional forms represented property, whereas the
new ones were wealth, a view that also transpires in Piketty’s analysis of the tran-
sition to the rentier economy where the new bourgeoisie followed the aristocratic
precedent treating landed estate primarily as a source of regular flows of rents.*
The land was conceived as “capital,” generating monetary profits (see below).

This historical transition has a highly significant modern sequel, which is that
in common law, the old forms persisted with some modification and are widely
used in modern finance to create myriad varieties of entities in which the current
holders are not property holders, enjoy the flow of income generated from the

32 Weber and Tribe 2019, 127.
33 Piketty 2013, 206 ff.
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assets and are shielded from full liability, thus minimizing their risks and maxi-
mizing their profits.>* Hence, the “capitalists” even avoid property but aim to ap-
propriate rights of disposition related to wealth. This confirms Weber’s approach
to focus on Vermagen when analyzing appropriation in the economy, particularly
regarding capitalism.

Economic action and appropriation

The last observation highlights the need to distinguish clearly, like Weber, be-
tween the economy and other societal domains and to differentiate concepts of
property accordingly. Indeed, when discussing property, we need to focus on the
economic aspect, which is not explicitly mentioned by Weber in his definition,
though implicitly alluded to in the context of “alienation,” because one of the most
critical forms of alienation is via the market. As we will discuss below in detail,
the question is how this criterion relates to the other, namely inheritance. Inher-
itance, as such, is a means to transfer a certain status as defined by appropriated
Chancen across generations, so it is a significant means of closure. However, it is
essential to distinguish between inheritance in general, which includes all vari-
ants of descendants’ claims on the property, and “testaments”, in which an indi-
vidual is free to dispose of assets to anyone, in the most liberal case.

This distinction reveals a tension between the two elements of Weber’s defini-
tion, which we can only resolve if both types of action, inheriting and alienating,
are entirely under the control of the individual holder of the property. As we have
seen above, in the case of inheritance, this may be limited concerning claims of
the state, but most importantly, historically, to claims of the family. The family or
kinship group, as one of the essential primordial forms of communalization, may
govern inheritance and constrain the leeway of the individual holder of assets,
even to the degree that the latter only has the status of a steward, as in the case
of fidei commissum. Modern inheritance laws mainly recognize specific minimum
claims of close relatives, but, as in Germany, observing different degrees of relat-
edness such that second-degree relatives would face a higher tax rate, thus actu-
ally expropriating them partly, or better, revealing that these claims do not have
the status of Weberian property. In other words, modern inheritance law regu-
lates the inheritance of wealth and contains Weberian property in the transition

34 Pistor 2019.
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between generations.* This is salient when the testator wants to bequeath prop-
erty but has negative wealth: In this case, heirs can only appropriate the property
when redeeming the debt.

In his habilitation on Roman governance of agricultural land, Weber explores
how conceptions of private property emerged from the interests of individual
wealth owners to disenfranchise even many of their sons. A leitmotif of the
dissertation is relevant, too, as this was also a requirement to create security
for creditors since wealthy Romans were engaging in increasingly sophisticated
financial transactions.* At the same time, Weber also shows that this went along
with further accentuating the distinction between private property and public
property since the Roman Empire opened its vast acquired territories (“public,”
ager publicus) for agrarian settlement, including for the disenfranchised, in the
legal form of tenancy. Most interestingly, both tied up in a topical focus of Weber’s
habilitation, which is the role of land registers and field surveyors. These served
different purposes, such as assigning plots to tenants and, most importantly,
assessing tax duties. They eventually enabled the emergence of a market for land
rights with distant holders of the rights, thus fostering the emergence of large
private landholdings. This land market was deeply integrated with the financial
market, so Weber speaks of “agrarian capitalism.” This characterization follows
from the diagnosis that for the status of the wealthy landowners, the financial
gains from agriculture mattered essentially to maintain their urban lifestyles
(and even political position, as in the case of senators).

In both the dissertation and the habilitation, Weber’s notion of property is
operative in analyzing economic change. What is Weber’s idea of “the economic”?
Again, this is action-based:

§ 1. Action will be called “economically-oriented” inasmuch as its intended meaning is oriented
to meeting (Fiirsorge) a desire for utilities. “Economic activity” (Wirtschaften) will refer to a peace-
ful exercise of a power of disposition primarily oriented to “rational economic action,” which
action is primarily rational by virtue of being directed to a purpose (zweckrational), and hence
is planfully oriented to economic ends. “Economy” is autocephalous economic action; “the pur-
suit of economic activity” (Wirtschaftsbetrieb) is continuously ordered (betriebsmifSig geordnetes)

economic activity.”)

35 Recent research on testaments in Roman law (Harke 2023) has confirmed this distinction. The original
freedom of bequeathing by testament was constrained by enforcing mandatory shares for family heirs;
however, the former related to property, hence indeed a pristine form of private property, whereas the
latter referred to wealth.

36 Goetzmann 2017, 103 ff.

37 Weber and Tribe 2019, 143.
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We notice the distinction between “economically-oriented” and “economic.” The
former includes all kinds of goals where the economic goal is only secondary,
such as a religious war that requires the mobilization of economic resources.
Further, even when economic goals dominate, violence disqualifies an action as
“economic.” As we shall see later, it is crucial to exclude violent means of appro-
priation from the economy, which, however, is a complicated matter insofar as
we need to distinguish between violence and power.

In this definition, there is another intricacy of translation, as the term Fiirsorge
oscillates with the German Vorsorge (which Weber also uses) since Sorge, in gen-
eral, implies being future-oriented, thus reflecting uncertainty, which is not just
“meeting” a need in the present. So, perhaps a better choice is “provisioning” (also
used in the quote below). The other tricky question is the meaning of “utilities,”
which translates Nutzleistungen. As Kenneth Tribe explains in detail, this term was
taken from Béhm-Bawerk but never sedimented in German language economics
since there were also receptions of the merging neoclassical economics, hence us-
ing the term Nutzen. Weber accepted the idea that this means wniitzlich in the eyes
of the beholder, hence containing a strong dose of subjectivity. Still, we should
keep his use separate from the meaning of modern economics. Hence, we get the
following English translation:

$ 2. By “Utilities” (Nutzleistungen) will always be meant those concrete (real or putative) Chancen
of present or future possible uses that one or more economic agents deem solely appropriate
to become objects of provision, to whose presumed significance as means capable of serving
the economic agent’s or agents’ ends his (or their) economic activity is consequently oriented.
Utilities can be services (Leistungen) realised either by a human or a nonhuman (material) inter-
mediary (Trdger). These latter material intermediaries for utilities, of whatever kind, are called
“goods,” whereas human utilities, insofar as they arise from actual action, are called “services.”
Social relationships are also the object of economic consideration insofar as they are thought
to represent a possible source of present or future powers of disposal over utilities. “Economic
Chancen” are opportunities that arise through custom, interests, or a (conventionally or legally)
guaranteed order with respect to an economy.*

As we see, the term Nutzleistungen does not refer to a universal psychological con-
struct, even if based on subjective assessment, but relates to the domain of eco-
nomic action, which is, by definition, social, hence intersubjective. Further, eco-
nomic action is about safeguarding future utilities, which points to the essential
role of rights that guarantee access and continued use, which unpredictable ac-
tions of others could otherwise jeopardize. That means the context of the strug-
gle over economic advantage determines what a “utility” is, and this context is
patterned by a broader range of institutions, also beyond the economy, especially

38 Weber and Tribe 2019, 150.
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rule and domination. Most basically, we can distinguish between needs and mar-
ket-related utilities, which boil down to the Chancen to generate income from ap-
propriated sources of utilities. This contextualization of Chancen in the realm of
money and markets establishes the connection between the concepts of Nutzleis-
tungen and Vermdgen.

Weber is very clear about exclusively confining the notion of Vermdgen to the
monetary economy, which is one reason why the translation as “wealth” may be
problematic (in English, mostly “property” would be used®). Nevertheless, the
point in favor is twofold. One is that Weber strictly confines Vermagen either to ca-
pacities of generating future income or to assets tradable via markets and, there-
fore, having a price. Second, only if there is a price can wealth be considered as an
aggregate. Weber’s definitions are pure economics:

The income of a household is the sum of goods calculated in money that, employing the account-
ing principle stated in 4. above, can be rationally calculated to have been available to it in a pre-
vious period, or for which there is the Chance of such availability in a current or future period
according to rational assessment. The total calculated sum of goods at the disposal of a house-
hold for its permanent and direct use, or for the acquisition of income (estimated in market
Chancen as in 3.), is called its wealth. The premise of purely monetary budgetary accounting is
that income and wealth consist either of money, or of goods that can in principle be exchanged
at any time for money, and hence are to the highest degree absolutely marketable.*°

These observations raise important questions about property, which we will an-
swer step by step in the following chapters. Weber states that there is only posses-
sion (Besitz) in an economy without a monetary standard of value. This distinction
reveals a critical point: Weber approaches property as an epiphenomenon of the
more fundamental processes that led to the emergence of rational economic ac-
tion and capitalism as a comprehensive system. Therefore, he spends much space
in Chapter 2 of Economy and Society elaborating on money in technical detail, which
today may appear surprising in what counts as a “sociological” work. The emer-
gence and the use of money create the conditions for calculation, hence rational
planning, and allow the social construction of the entity named Vermagen. There-
fore, as argued previously, the analytical step from economic change to property
is most significant in this perspective because the institutions emerge as fulfilling
specific functional needs implied by the former.

This causal primacy of economic change becomes apparent when considering
the “capital” concept derived from Vermagen. Weber gives a highly significant ex-
ample, comparing the rentier and the capitalist (which relates to the Piketty argu-
ment that we alluded to previously). For the rentier, land is wealth because it gen-

39 As in Ford 2010.
40 Weber and Tribe 2019, 175.
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erates a flow of monetary income, such as from tenancy. Nevertheless, the rentier
does not optimize his wealth in terms of rationally considering alternative uses of
the monetary capital embodied in the land. Vermigen becomes capital only if the
use of assets is subject to a comprehensive accounting system for costs and poten-
tial profits from alternative uses. At this point, Eigentum in Weber’s meaning be-
comes important because only specific institutional forms of property enable this
full-scale economic calculation, most importantly, free labor and private owner-
ship of means of production. Notice the difference to Marx: Whereas Marx em-
phasizes exploitation and analyzes this based on the labor theory of value, Weber
follows the economics of his times and sidelines this theory. Instead, he empha-
sizes the functional needs of rational calculation: “Capitalist calculation, then, in
its most formally rational guise, presupposes the struggle of man against man.”*
This translation is unfortunate, as Kapitalrechnung is not referring to “capitalism”
as an economic system, but to “capital accounting,” hence not “capitalist account-
ing?”

Proper to rational economic acquisition is a particular form of monetary calculation: capitalist
calculation. Capitalist calculation is the estimation and review of Chancen for acquisition and
successful outcomes of the same by comparing the estimated monetary amounts of all acquisi-
tional goods (in money or in-kind) present at the outset of an acquisitive undertaking with the
stock of (remaining and newly manufactured) acquisitional goods present at the completion of
a particular undertaking, or where continuous acquisitive activity (Erwerbsbetrieb) is involved,
comparing the opening and closing balance in an accounting period. Capital is a monetary es-
timate of the sum total of means of acquisition at the disposition of the enterprise for its own
purposes shown in its balance sheet; profit or loss is the surplus or shortfall of estimated val-
ues disclosed by a closing balance compared with an opening balance; capital risk is the esti-
mated Chance of loss to the balance sheet; and an economic undertaking is action that can be
autonomously oriented to capitalist calculation. This orientation derives from calculation: prior
calculation of the anticipated risk and profit arising from a measure under consideration, and
subsequent recalculation reviewing the actual resultant profit or loss.**

Weber defines capital in financial terms, unlike earlier economists, whom he fol-
lowed otherwise, such as Menger, who treats capital as real capital. Therefore, his
concept seems closer to Marx. However, in this translation, we should substitute
“capital” for “capitalist” since Weber carefully distinguishes between the technical
aspects of calculation as necessary conditions of rationality and the social con-
ditions for realizing this calculation. In Chapter 2 of Economy and Society, Weber
develops a complex taxonomy of objects of appropriation, especially concerning
labor and means of production. This distinction is economically important as the

41 Weber and Tribe 2019, 182.
42 Weber and Tribe 2019, 179.
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appropriation of labor can combine in various ways with the appropriation of the
complementary means of production. Further, appropriation of labor can take
different forms concerning the proper activity, the Leistung, and its product. We-
ber assumes that only specific combinations of forms of appropriation can also
sustain a regime of rational calculation:

2. The greatest degree of rationality as a calculative means of orientation for economic activity is
achieved by monetary calculation in the form of capitalist calculation; materially presupposing
the most extensive market freedom, meaning the absence of either compulsory and economi-
cally irrational, or voluntary and economically rational monopolies (i.e., monopolies oriented to
market Chancen). The competitive struggle over the sale of products that is linked to this situa-
tion generates a range of expenditures, especially with respect to sales organisation and adver-
tising in its widest sense, which, in the absence of such competition, would simply cease to exist
(hence, in the case of planned economies or rational comprehensive monopolies). Furthermore,
rigorous capitalist calculation is linked socially to “factory discipline” and the appropriation of
material means of production, and thus to the existence of a relation of rule.*

Here, a crucial point comes to the fore, which is that the conditions of economic
rationality include a “relation of rule”, that is Herrschaft. The locus of this rule is the
factory. This is highly significant as modern economics does not resolve a para-
dox that results from the coexistence of a supposedly free labor market and hier-
archical subordination in companies, neutralizing the latter via the assumption
thatthelabor contractimplies agreement with subordination, and allows for leav-
ing the company at will. However, this distorts social realities and thus should be
taken at face value as a profound contradiction at the heart of economic liberal-
ism.* For Weber, this is not a contradiction at all since this is a requirement of
enabling full-scale economic calculation. Ruling in the factory also requires that
workers do not own the means of production that are complementary to their
work. In conjunction with that, the freedom of the labor contract means that the
employers do not appropriate labor; hence are also free from any other obligations
to workers than those stipulated in the contract, which is a condition for reducing
uncertainty about labour costs.

The difference to Marx is significant: Marx treats property as a given and does
not explain in detail how this emerges in the process of economic change. In this
sense, Weber provides a microeconomic and sociological explanation for phe-
nomena that Marx analyzes mainly as macro-processes, following the tradition of
classical economics. Weber received inspiration from the transition to modern,
later “neoclassical” economic theory, combined with his action-based analytical
stance, which matches the methodological individualism that came along with

43 Weber and Tribe 2019, 202.
44 Armbriister 2005, Anderson 2019.
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it. Weber’s view allows a more nuanced view of “capitalism” as a system, with
important implications for the theory of appropriation.

Appropriation of Chancen, power of disposition, and property in
capitalism

Weber describes the emergence of capitalism as follows:

Development into capitalism: a. Actual monopolisation of money capital (Geldbetriebsmittel) by
entrepreneurs so that they might make advance payments to workers. Associated with this is
the management of goods production through producers’ credit and disposal over the product,
despite the formal continuation of the appropriation of the means of gainful activity (Erwerb-
smittel) to the worker (in industry and mining). . Appropriation of the right of sale of products
on the basis of previous actual monopolisation of market knowledge, and hence of market Chan-
cen and money capital through forcibly imposed and monopolistic guild regulation, or privilege
of political force (as a source of rental income, or against a loan). y. Inner disciplining of the
labourer dependent on domestic industry: delivery of raw materials and equipment by the en-
trepreneur. A special case here is the rational and monopolistic organisation of domestic indus-
tries on the basis of privileges granted for financial purposes and for the gainful employment
of the population. The granting of a concession with respect to gainful activity was linked to the
compulsory regulation of working conditions. 8. Within the enterprise, creation of workshops
without rational specialisation of work where all material means of production are appropri-
ated to the entrepreneur. In mining, this implies the appropriation of deposits, shafts, galleries,
and equipment by the owner. In transport, shipping came into the hands of large owners. Ev-
erywhere, the outcome was that the workers were expropriated from the means of production.
e. The final step in the capitalist transformation of productive enterprises is the mechanisation
of production and transport, together with capitalist calculation. All material means of produc-
tion become “fixed” or enterprise capital. The entire labour force becomes “hands.” The transfor-
mation of undertakings into associations owned by those holding securities results also in the
expropriation of the manager and his transformation into an “official,” the owner becoming a
trustee for those who supply credit (banks).®*

This description reveals that in analyzing the emergence of capitalism, we need to
distinguish between various and specific mechanisms of economic action and the
ultimate stage where they play together in forming a comprehensive system. As
such, the mechanisms can already be capitalist if they result in specific forms of
social action. Therefore, Weber acknowledged that capitalist forms of economic
action can emerge within settings that have not yet been completely transformed
into a capitalist regime. In his habilitation, he speaks of “agrarian capitalism’

45 Weber and Tribe 2019, 260.
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without claiming that the entire Roman economy has developed into capitalism,
with significant constraints such as the continuation of slavery, which is unfree
labor. This analysis puts his argument in a two-pronged relationship with Marx:
On the one hand, as for Marx, the material conditions of slavery were essential in
blocking the transition to capitalism, but at the same time, slavery could become
an object in capitalist practices, which is a contradiction in adjective for Marx.*¢

Similarly, in his scientific and political analyses of East Prussian agriculture,
he draws comparisons with Southern Germany, showing that capitalist practices
had become dominant only in the case of the former. Property arrangements play
an important role here: Landlords did not interfere with tenancy relationships
and commons in Southern Germany because they were more profitable than
directly controlling land in full-scale private ownership. Peasants lived close
to marketplaces and engaged in economically productive activities, generating
sufficient income to safeguard the rents paid to landlords. In comparison, the
Eastern landlords were interested in creating large estates where hired hands
did the agricultural work, driving emigration to America and immigration from
Poland. Hence, Weber diagnosed dire political consequences for the national
cohesion of the young German nation.*’

Capitalism appears as a set of mechanisms and practices that can coexist with
other forms of economic organization, such as in different regions of Germany.
Property is one of the critical institutional elements, but this does not mean that
in non-capitalist arrangements, certain groups do not profit substantially from
them in terms of accumulating Vermdgen. Hence, the interests of various groups
and their resulting actions explain why specific arrangements prevail and persist:
In Eastern and Southern Germany, landlords pursued their economic interests
and gained from the existing arrangements, but only in the Eastern regions, cre-
ating the institutional conditions for capitalist agriculture.

Weber does not ignore the distributional consequences: Weber distinguishes
between formal and substantive (materiale) rationality and recognizes that real-
world capitalist systems can manifest many violations of material rationality,
which includes distributional pathologies or interference by irrational elements
such as political interests or speculation.

$§ 9. The formal rationality of economic activity can be characterised here as the degree of calcu-
lation that is technologically possible for that activity, and the extent to which it is actually ap-
plied. By contrast, the substantive rationality of economic activity concerns the degree to which

46 Wiener (1982) points out that Economy and Society differs sharply from Weber’s earlier analysis. But this is
perhaps a distortion resulting from the problematic status of that book. The parts authorized by Weber
match with his earlier work. I am grateful to Dirk Schuck for pointing out this source.

47 Stienen 2022, 127.
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the given supply of goods for particular human groups (however delimited), organised through
economically oriented social action, was, is, or could be subjected to particular evaluative pos-
tulates (however constituted). These postulates are extremely ambiguous.*®

To this paragraph we add the important remark:

Beyond these general circumstances, the undertaking oriented to market Chancen furthers this
form of expropriation a) by rewarding the rational and technological qualities of capitalist cal-
culation where there is complete appropriation to the owner, as compared with any other eco-
nomic process of lower calculable rationality, b) by rewarding the purely mercantile qualities of
management as contrasted with their technological qualities, and the maintenance of techno-
logical and commercial secrets, ¢) by favouring speculative management, which presupposes
such expropriation. This is ultimately made possible without regard to the degree of technolog-
ical rationality involved: d) through the superiority possessed a. in the labour market, by virtue
of possession of any property, with respect to partners in exchange (workers), p. in the goods
market with respect to any commercial competitor inferior in methods of calculation, less well
situated with regard to credit-worthiness, and less well provided with capitalist calculation, in-
stalled capital goods, and access to commercial credit. A further specifically material irrational-
ity of the economic order is that the greatest extent of formal rationality in capitalist calculation
is possible only where the worker is completely subject to the rule of entrepreneurs. Finally, e)
discipline is optimal where there is free labour and the complete appropriation of the means of
production.*’

Property is less significant than the power of disposition to understand the mate-
rial consequences of specific institutional arrangements. This insight is evident
from Weber’s comparison between Eastern and Southern German agriculture:
As said, in the latter, landlords had no economic interest in changing property
arrangements because the existing allocation of powers of disposition was more
beneficial in securing flows of economic benefits to them. At the same time, this
left more room for improving living standards for the farmers, who also retained
traditional powers of disposition. In contrast, the Eastern regions faced more se-
vere economic disruptions, with political consequences, such as heightening so-
cietal tensions over Polish immigration.*°

Hence, property is a less general economic concept for understanding ap-
propriation than the power of disposition. As I mentioned, Weber relied on Carl
Menger’s work from whom he borrowed Verfiigungsgewalt. This notion is essential
for Menger in defining an economic “good.” To qualify an object as a good, it
must relate to a (human) need and have a feature that enables fulfilling that need.
At the same time, this causal connection must be recognized by a person, and
this person must have, in principle, the power of disposition over the object. The

48 Weber and Tribe 2019, 172.
49 Weber and Tribe 2019, 245.
50 Stienen 2022..
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latter observation is essential, as this means that there is no abstract notion of a
good disconnected from a relationship between the object and a person who can
act upon the object.

This notion of good gives us an essential hint at how to translate the term
Chance into English. A Mengerian good is an intermediate between subject and
object, different from the view in modern economics, which neatly separates the
realm of subjective utility assignments from the domain of objects to which these
refer, the goods. In modern scientific terminology, a term that comes close to this
constellation is “affordance.” Affordances in cognitive sciences or design refer to
objects that elicit specific actions, such as a seat affording the action of sitting.”!
Hence, on the one hand, affordances are features of the material world, such as a
tree being an affordance to climb. However, at the same time, they are subjectively
material in that they relate to actions of specific beings with certain embodied ca-
pacities to act: The tree is affordance to climb for a cat, but not for a duck. Weber’s
Chance similarly refers to properties of the material world that enable economic
actions. Therefore, we might translate the term as “affordance.” Individuals can
realize affordances without appropriating them, excluding others, yet they must
have the capacity for this action. If individuals appropriate the Chancen, these turn
into rights, which can also be legally enforced. Economic affordances relate to the
economy and, in Western modernity, markets. They are defined as Chancen to reap
monetary gains in economic transactions.

In differentiating the economic domain from other societal value spheres, we
must distinguish property and wealth as Vermigen and, eventually, capital. Market
development has driven the transition to full-scale capital accounting, constitu-
tive of economic rationality. A fundamental internal contradiction of capitalism
is that, on the one hand, for gaining an advantage in economic struggle, appropri-
ating powers of disposition is the key; on the other hand, the social conditions of
deploying capital require establishing factory rule, which grounds in a conception
of property as dominium, hence transcending the economic domain.

Conclusion

Weber’s approach to appropriation is essential for the economics of property in
many respects. The first and most fundamental insight is that Eigentum, in the
Weberian sense, emerges endogenously in markets as a form that enables rational

51 Chong and Proctor 2020.
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calculation of economic benefits for certain groups of actors. This view transcends
the Coasean notion of economic efficiency because one of the critical conditions
is the peculiar combination of free labor markets and hierarchical discipline or
rule in the factory. This results in material irrationality of the distribution of the
gains from economic action among groups. Therefore, the institutional arrange-
ment requires stabilization via legal fixation of the corresponding forms of ap-
propriation and the resulting allocation of powers of disposition among various
groups. This constellation motivates the widespread political and social critique
of property, often directed at “private property,” which is effectively referring to
Eigentum.

Hence, capitalism as a comprehensive system is only sustainable with a strong
state that enforces property. This statement radically differs from the common
liberal, even libertarian view that the state is necessary to protect the rights of
property holders: here, the state enforces a regime of inequality between property
holders and free labor. Weber has the notion of “political capitalism” that refers to
more specific forms of direct participation of government in the economy, which
also results in specific forms of material irrationality. However, capitalism in gen-
eral, can be seen as a close conjunction of state and market, such that state-en-
forced property becomes the means to impose a particular economic order on
people:

4. Commercial economic sociation (Vergesellschaftung) of economic activity presupposes the ap-
propriation of the actual holders of utilities on the one hand, and market freedom on the other.
Market freedom increases in significance (1) the more complete is the appropriation of the ac-
tual holders of utilities, especially of means of production and of transport; for their maximum
degree of marketability implies a maximum orientation of their economic activity to market sit-
uations. It also increases (2) the more that appropriation is limited to actual holders of utilities.
Every appropriation of human beings (slavery, bondage) or of economic Chancen (client monop-
olies) places a limitation on human action oriented to market situations. Fichte was right in his
Closed Commercial State to regard this restriction of the concept of “property” to material goods
(while at the same time extending the content embodied in property to autonomy of powers of
disposal) as the characteristic feature of the organisation of property in a modern commercial
economy. All those with an interest in the market had a stake in the way such a reorganisation
of property eased their orientation to those Chancen of gain that the market situation provided,
and the development of this particular form of property order was consequently largely due to
their influence.”

Weber’s views can help clarify the distinction between “legal” and “economic”
property rights in modern economics.” Clearly, economic property rights cor-
respond to Weber’s Verfiigungsgewalt. This reveals the problematic status of the

52 Weber and Tribe 2019, 208.
53 Hodgson 2015 versus Allen 2015.
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concept of “property” in the concept of “property right.” In the Weberian sense,
this cannot be put together since it would imply that the “property right” must be
defined by being inheritable and free. Using the term “property” indiscriminately
results in conceptual and analytical confusion. Only legal rights of a particular
type can be property, whereas “property rights” are powers of disposition. We will
further pursue this argument in Chapter 3.

However, there is a deeper issue at stake. The modern legal concepts of prop-
erty are a hybrid of new institutional forms that ease market transactions to the
highest degree possible or even create markets, but at the same time, they are
rooted in pre-modern notions that emphasize property as a form of rule, that is,
dominium. This may explain why economics shows an ambivalent stance towards
property: In a “radical” view, property should wither away in a market regime
which would not allow for any fixation of ownership, rendering it negotiable at
any point of time.** This reveals that in real-world market economies aka capi-
talism, power is at stake, not efficiency. As Weber writes in the chapter on the
sociology of law in Economy and Society:

The result of contractual freedom, then, is in the first place the opening of the opportunity to
use, by the clever utilization of property ownership in the market, these resources without legal
restraints as a means for the achievement of power over others. The parties interested in power
in the market thus are also interested in such a legal order.*

Hence, the profound paradox of capitalism is that capitalists do not need property
to control the power of disposition that enables them to appropriate economic
affordances, aka Chancen. They even shun property to avoid the consequences of
liability. At the same time, they need property to cement capitalist rule, which also
requires transgenerational protection of status.

In Figure 1.1, I summarize Max Weber’s conceptual framework. The objects of
appropriation are not “things” but Chancen. What counts first is powers of dispo-
sition over Chancen, which can result from many different social forces which are
arranged in a social order. If Chancen are appropriated, they become rights. Prop-
erty is one institutional form of right, but not the only one, though dominant in
capitalism as private property. In capitalism, Chancen are subject to markets as
the central institution in the economy which require and enable calculation. Cal-
culation transforms Chancen into wealth, which is not co-extensive with property.
For wealth, powers of disposition are critical, but not all powers of disposition are
subject or amenable to calculation. Hence, property transcends the domain of the
economy.

54 Posner and Weyl 2018. We discuss this contribution in Chapter 3.
55 Weber, Roth, and Wittich 1978, 1169.
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Figure 1.1: Max Weber’s approach to appropriation
Source: author’s diagram

Despite these essential Weberian insights, Weber’s focus on appropriation
does not elucidate all the phenomena of order that constitute property, such as
the role of legitimacy. Weber’s work concentrates on the relationship between
property, wealth and capital in the emergence of capitalist forms of economic
order, such as Roman agrarian capitalism. This focus blanks out the variety of
property across other types of order, and even within capitalism, across diverse
social domains, or value spheres, in Weberian parlance. Therefore, a comprehen-
sive theory of property must transcend capitalism and treat its form of property,
private property, only as one form among many. The next chapter explores this
diversity while looking for conceptual unity.



Chapter 2: Exploring the languages of property

The semantic domain of property

Ludwig Wittgenstein once quipped that philosophy is like bumping the head
against the walls of language.! This certainly applies to property. Our discussion
of Weber’s views on property showed that one of his main concerns was to clarify
the meanings of terms such as Eigentum and Vermdgen. This chapter will examine
such terminological issues, focusing on etymologies and translations of property-
related terms. This approach is not intended to be a Heidegger-like creative use
of words. Still, my main concern is to draw philosophical insights from language
analysis that eventually help us to develop analytical and conceptual frames for
understanding property in the real world. By reflecting on languages and their
differences in meanings, we aim to reach through the institutional realizations of
property, for example, property in contemporary capitalist societies, and get hold
of the lifeworld of having as an existential dimension of being human. The struc-
tures of having, as reflected in languages of property, will provide the ground for
formulating a new theory of having beyond property in the subsequent chapter.
My starting point is the diagnosis that our (meaning: English) language of
property is impoverished in many contexts, and unfortunately, especially in the
social sciences and related fields.” Scholars often speak of property as a generic
term and even neglect distinctions clearly defined in legal language, such as pos-
session versus property. Ignoring the linguistic diversity of property across cul-
tures and societies is an even more severe flaw. A general theory of property must
start by recognizing this diversity. Just assuming that there is a catch-all concept

1 Wittgenstein 2009, § 119. “The results of philosophy are the discovery of some piece of plain nonsense
and the bumps that the understanding has got by running up against the limits of language. They —
these bumps a-make us see the value of that discovery.”

2 For alucid critique of studying property in Imperial China, see Ocko 2004. Translation issues loom large
inanthropological research on property in contemporary non-Western societies, such as Oceania, Wag-
ner and Talakai 2007.
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that is valid everywhere and at any time is not a priori justifiable. General theo-
ries of property, such as in economics, aspire to apply universally, such as explain-
ing the emergency of property rights among North American native people and
claiming that this grounds a universal theory of property in advanced capitalism,
and vice versa.® However, this has led to severe blunders with many scientific and
political implications.* One of the roots of the problems was the failure to cor-
rectly translate indigenous terms into European languages, claiming the absence
of property, which was seen as an indicator of “savage” status akin to animals.®
Against this background, we become aware of the fact that language is power: In
translating indigenous terms in specific ways, colonizers negated existing prac-
tices, justified their appropriation of native territories, and provided legitimacy
to the institutions of colonial rule.® This continues until today when former dis-
possession is renegotiated at the courts, and the question is still problematic of
how to depict the nature of Indigenous claims in the language of hegemonic law
of the respective nation-states.’

Furthermore, a kind of self-colonization in Western modernity reflects the
history of the European nation-states, which intruded and often forcefully in-
corporated local communities in the context of property, the crusade against the
commons, and the enclosures.® Consequently, the new language of the European
civil laws also shaped the colloquial notions of property. In our modern world,
there is a struggle over new words, often in the legal sphere, to overcome this
poverty of language. For example, in German, recently the notion of “Verantwor-

3 Classically, Demsetz 1967. It is illuminating to compare the entries on property in the 1987 editions of
the “New Palgrave. A dictionary of economics” with the 2008 edition. In the first, Ryan 1987 offers a
broad perspective on the economic and philosophical aspects, whereas in the latter, we have specialized
entries on “property rights” with emphasis on private property, Alchian 2008, and a technical analysis of
the Law & economics of property law, Lueck 2008. This shows how economics has become increasingly
context-insensitive and a-historical.

4 Greer (2017, 60 ff) gives a detailed account of the misperceptions underlying Demsetz’ analysis.

5 Mollers 2024.

6 For example, in Africa, the British introduced a terminological juxtaposition between traditional “com-
munal” land and modern private ownership systems, which did not adequately reflect the diversity of
property relations in villages, which also included market-oriented land transactions, though not cast
into the colonizers’ legal language, Chimhowu and Woodhouse 2006. Since we cannot reconstruct the
historical situation, we only have the colonisers’ accounts using their terminology. Even today, this gap
is discernible since there are few field studies of native villagers’ views, such as Sawadogo and Stamm
2000. These conceptual troubles are endemic: compare the case of Oceania, Boydell 2010.

7 These issues are salient in Australian court proceedings over Indigenous land issues. Keenan (2015, 112 ff)
shows that even in one judgement, the three judges disagreed about the meaning and nature of Indige-
nous claims on land.

8 Padoa-Schioppa (2017, 451 ff, 473 ff) overviews the landmark event of the Napoleonic codification of
property law and territorial administration.
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tungseigentum” (“responsible property”) has been coined to denote a new form of
socially responsible enterprise that generalizes over certain forms of family busi-
ness.’

A general theory of property could build on a survey of property practices
across many societies. I choose another approach: exploring the languages
that reflect those practices, extracting theoretical insights from differences in
meaning, and distinguishing these cases from observations on commonalities.
However, we must define a starting point in identifying the broader range of
references of these linguistic phenomena. In doing so, we must immunize our
thinking against all biases resulting from our own language. The term “property”
is the most problematic, as it carries all the baggage of the history and current
understandings of property in hegemonic modern societies. Therefore, from now
on, I will use property in bold italics when I speak about the generic phenomenon
that we are exploring, a semantic domain referring to a range of actions, and will
use “property” with inverted commas to refer to the established uses in contem-
porary law and related disciplines. I use simple italics when I cite words in the
original language. In the next chapter, we will resolve this terminological tension
by introducing an entirely new terminology of property that refers to “having” as
the foundational type of action and “havings” as its outcomes.

Weber’s concept of appropriation defines one reference point of property: We
refer to a particular type of action and not to an institution. These actions exclude
others from using a particular object, announcing that an object belongs to some-
one, or quarrelling over such assignments. Early Roman law expresses this fun-
damental appropriative action in the formula “meum esse.”™® It is important to
avoid projections of established notions of “property” right from the beginning.
For example, assigning an object to someone, such as a prey to a hunter, does not
necessarily imply that the corpse belongs to the hunter exclusively, as in European
traditions. In many Indigenous societies, the assignment implies the obligation
of sharing the prey." However, this does not invalidate the assignment; on the
contrary, the assignment is also an assignment of a specific obligation and the
corresponding agency. In fact, this is also true for established modern concepts
of “property” since the owner of an object is also assigned responsibility for it. For

9 Reiff 2024, Schlémer-Laufen, Reiff, and Kay 2024.

10 Kaser (1985) discusses the complexity of this expression insofar as it refers to specific legal norms in dis-
putes where, in the first step, it expresses an absolute claim, ritually enacted in touching and grasping
an object. This ritual is the mancipatio; von der Weth 2024. In many languages, the basic form of pos-
sessive verbs is derived from actions of grasping and holding, such as Spanish tenere, Aikhenvald 2012,
28.

11 Trosper 2022, 54. Most significantly, this obligation often is not based on claims of others vis a vis the
hunter but on claims of the prey and the spirit that owns it.
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instance, the owner of a car is seen as being responsible if she neglects necessary
repairs and causes an accident. That means the assignment of obligations and the
recognition of appropriation are three aspects of one form of property.

As these examples show, the Weberian emphasis on appropriation is an ex-
pression of a distinct cultural form, possessive individualism, which puts the in-
dividual at the center of the action, abstracting from the embedding social re-
lationships.”> However, there is also the possibility that a community assigns an
object to an individual without that individual taking the respective appropria-
tive action. On the surface, both appropriation and assignment may result in the
same form of “private property,” but the actual social meaning is very different.
For example, the Cree Hunting Law of 2009 ($ 9.8)" clearly establishes ownership
of individual kills as a rule of assignment, which the community can adapt de-
pending on environmental conditions, and there are sharing obligations. The ap-
propriative action, the hunt, is thoroughly monitored by the Kaanoowapmaakin,
the hunting leader and steward of the hunting ground. The Cree (Eeyou) Hunting
Law has the following comment on the terminology of the document:

The drafting of this document has required many choices to be made. While this document was
drafted originally in English, the choice was made to use Eeyou terminology for each of the im-
portant concepts it sets out, for this is a document that is conceived and articulated by Eeyou for
Eeyou. It is intended, therefore, that it reflects Eeyou concepts, Eeyou values and the Eeyou way
of seeing things. The Eeyou terms chosen were themselves the object of much discussion and
reflect the consensus reached. At the same time, an attempt has been made to make it clearly
understood by non-Eeyou and by the non-Eeyou legal system, so the decision was made to try to
use a tone and style easily understood by most non-Eeyou, but that still reflects the role of law in
Eeyou culture. The great challenge of this process has been to find a way to describe accurately
in writing, and in a language that is not the original language of the Eeyou, what is an oral tra-
dition expressed in the Eeyou language. It reflects a balancing of the need to remain faithful to
the oral law while producing a written law that would be clearly understood by Eeyou and non-
Eeyou alike.

As we learn from that quote, we must expand the established notions of property
in various directions to catch the entire semantic domain. In the European tra-
dition of possessive individualism, property is reduced to the action of appropri-
ation, which is also manifest in treating “property” as a right mainly, both in the
civil law and the human rights context. However, this creates a bias that blinds
the view on the other components of property. In Weber’s approach to order, the
second element is recognition or legitimacy. Recognition can imply that there is

12 Macpherson 2011.
13 https://www.cerp.gouv.qc.ca/fileadmin/Fichiers_clients/Documents_deposes_a_la_Commission/P-
640.pdf, last access March 23, 2024.
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no need for appropriative action since the status quo is taken for granted. Most of
our daily life proceeds on that basis: I enter a fast-food restaurant, buy a burger,
and take it away. Most other people will acknowledge that this is “mine,” and I do
not need to take particular appropriative action in defending my claim. My ap-
propriative action was buying the burger and handing over the money. I may even
leave the receipt on the table, as I expect no one will challenge my appropriation.

As already noticed, the third element of property is the assignment of agency
and responsibility. Consider, for example, the difference between selling the
watch inherited from my grandfather and bestowing it to my child. From the
modern legal point of view, these are different ways to transfer “property” from
me to another person. Yet, there is a fundamental difference, depending on
recognized social norms. If I sell the watch, no one, including myself, will see any
restraint on the buyer what she will do with the watch, even throwing it into a
lake. But if I bestow it to my child, I expect that my child will keep and care for
it, and the child may feel the same. Yet, we will also think it is legitimate to sell
the watch if the child runs into dire financial straits in the future. Hence, the two
actions of transferring “property” are, in fact, two different actions in terms of
assigning agency to the receiver, i.e., property.

Property has a systematic relationship with agency, in two senses. One is that
property is part of the actor’s identity, the other is that it is a constituent of agen-
tial power. This connection is universal across the languages of property and is
salient in Indigenous views that relate property to mastery, even in the ontologi-
cal sense: There are conceptions of all entities being owned by spirit-masters, of
which human claims are only derivations.™ This notion of mastery is still visible in
Slavic languages where terms related to property mostly have roots in notions of
force and power, such as the Russian obladat’ for owning relating to vlast’ (power),
or sobstvennost’ (property) to sila (force, power).” This is also a defining feature of
the difference between the Roman dominium and proprietas, with the former em-
phasizing the aspect exerting power, especially over other beings.' These obser-

14 For example, Cesarino (2016) describes the rich multiple ontology of the Amazonian Marubo, where ev-
erything is assigned to an owner, yet this differs radically from private property since ownership is al-
ways referred to as a double of spirit and human, and thereby constitutes universal relationality. How-
ever, this is not flattened collectivity but refers to mastery in the specific sense that in the human do-
main, the chief is the supreme owner as master. Wood (2012) explores similar ideas among the Kamula
of Papua New Guinea, including new things such as logging and mining technology in this doubled
spiritual sphere and mediating conflicting appropriative claims.

15 Ivanchikova 2018.

16 In canonical law, the reception of the Roman terms paved the way for later linguistic developments in
Western Europe where proprietas became the root of terms such as property or propriété. Dominium, ex-
tending the notion of the unlimited power of pater familias, referred to the authority of the church over
people, whereas proprietas referred to people’s relationship with things. The latter became controversial
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vations suggest that conceptualizing property as a right may be wrong in mixing
up with “property:” Property is a form of power, hence closer to Weberian power
of disposition.

Identity is salient in one of the classic examples of property, the home of a per-
son, family, or group.” A home is also recognized as belonging to someone in the
sense of privacy (not necessarily individual). At the same time, a home is also an
indicator of status, especially if combined with land in an estate. In many soci-
eties, property is, therefore, an essential indicator of status and hence, social iden-
tity. Property is also the means available for an individual to act, hence, agential
power. Identity and agential power are closely related since status is also a deter-
minant of agential power (often theorized as social capital). The relationship is
salient in various languages’ distinct semantic fields of property. For example, the
German Eigentum is located in the field with the root eigen, which includes mean-
ings such as what is a characteristic feature of a person and what a person claims
to be eigen.'® In English, the term property originally referred to the features of a
certain individual as a member of a group, and only after the 17 century acquired
the distinct meaning of “property.”

One important aspect warrants consideration thatis salient in the often-made
distinction between perishable items for consumption and durable items, which
partly overlaps with another distinction, whether the items can be moved or not.
Land is the paradigmatic case of an immobile and durable item, food of a per-
ishable and mobile item. Generally, we observe that the languages of property are
shaped by the need to deal with durable items. The reason is that only durable
items can become a constituent of identity and a sustainable basis of agential
power. Perishable items become significant for identity and agential power pre-
cisely by conspicuously wasting them, with famous examples like the potlatch.

when considering, for example, proprietas of clerics who were subject to dominium of the church (De-
moulin-Auzary 2005). This distinction reappeared in imperial colonization, where dominium referred
to the imperial appropriation of land, different from the individual property of imperial subjects (Greer
2017, 355). In the Eastern European regions, rooted in the different social and economic structures of the
Byzantium Empire, as seen for the Russian case, property remained associated with dominium. These dif-
ferences even show up in contemporary legal practice in cases where a unified formal law exists; Mendel-
ski and Libman (2014) discuss the case of Romania, where the Byzantium legacy worked through the
stage of Ottoman rule.

17 Aristotle refers to possessions in general as belonging to the household, so the property of things is de-
rived from the property of the home; Miller Jr, 1986.

18 https://www.dwds.de/wb/Eigentum

19 https://www.etymonline.com/word/property. A universal pattern across languages of property is that
the grammatical possessive is used for both properties of entities and their relationship to other entities
assigned to them, Aikhenvald 2012.
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Durability must be distinguished from productivity, with another paradig-
matic case being cattle, which are movables. The individual cattle have a limited
lifetime, but the herd is durable in the sense of reproducibility, hence its produc-
tivity. Durability has one important implication: The items can be stored and ac-
cumulated. Therefore, in most societies, property is seen as a potential cause of
inequality, leading to specific forms of assigning property, for example, when rec-
ognizing a fact of appropriation, assigning the obligation to share, from potlatch
to progressive taxation.?° In many Indigenous societies, the obligation to share
is a critical means to contain inequalities in the group.?* Most religious concep-
tions of property impose a similar obligation to share, with Islamic law being a
foremost example, with the zakat being a mandatory sharing of wealth with poor
Muslims.?? There is an interesting twist, though, as Islamic law even recognizes
the importance of personal wealth since it creates the agential power to do such
actions beneficial to others, fulfilling Allab’s commandments. In Germany, the
constitutional law recognizes the social responsibility of property and stipulates
that property must serve both individual and communal interests, which goes be-
yond just stating that the exertion of private “property” should observe current
laws and regulations.?

Another important observation is about the combination of perishability and
immobility, where labor is paradigmatic, which is spent in the moment of enact-
ing it, and cannot be transferred to another place without moving the agent doing
the labor. Many societies have distinct forms of property relating to such items,
such as slavery. A labor service cannot be owned but only be claimed via a con-
tractual obligation of the provider, still leaving much uncertainty regarding effort
and quality. So, property can only take the form of appropriating the provider him-
or herself. A slave may provide sexual services as the prostitute does, but the lat-
ter retains property of the body while entering a contractual relationship with the

20 In European notions of property, this was seminally formulated in Aristotle’s view on property, Mayhew
1993. He distinguished property and its use and for each, private and common. In doing so, he did not
regard the combination of private property and private use as feasible and recommended combining
private property and common use. This combination implies the obligation to share by morally inspired
voluntary actions reflecting virtue, not by legal obligation. This view was commonplace in medieval no-
tions of property, and sharing was even enforced by the church, Kauffmann 2005.

21 Trosper (2022, 112 ff) shows that the potlatch is an institution that stabilizes common pool fisheries in
neutralizing the “tragedy of the commons.” Widerquist and McCall (2021) survey the anthropological
records on sharing extensively.

22 Tripp 2006, 56 ff.

23 Kingreen 2016. The German constitutional view is closer to so-called “liberal” conceptions of property in
the Anglo-saxon sphere (e.g., Dagan 2021) than to the common law notion as interpreted in the Law &
economics view (e.g., Serkin 2016).
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client. However, many societies curtail the rights of using this property, such as
outlawing prostitution.

Finally, once objects become constitutive of agency, there is a universal dis-
tinction between alienable properties and non-alienable properties.? This follows
from the embodied nature of agency. Inalienability applies to all bodily features,
such as my nose. Still, it can also be a feature of physically separate objects, such
as a sacred item that signals the status of a person. Vice versa, alienability may
refer to physical separability but also to all kinds of alienation by intermediation.
For example, even my nose can be alienated via a transaction with another per-
son who gains the rights to an exclusive view of that unique part of my body, so
that I am always obliged to carry a veil unless the new proprietor lifts it for her
exclusive enjoyment. Hence, the duality of alienability and inalienability defines
a rich spectrum of specific forms of agency that refer to handling the underlying
property. As we will see, a critical aspect of orders of property across societies is
which forms of social relationships embed, enable and constrain alienability, and
foremostly, what is the role of markets and money.*

As a result of the discussion, we get a simple map of the semantic domain of
property. In the following, we will explore how the various languages of property
fill this semantic space.

The universality of property

In comparing the diversity of property across languages, we also aim to identify
the universals of property. This does not mean that always and everywhere, all the
exact constituents of property are manifest; to the contrary, depending on many
contextual factors, certain constituents are dominant, and others may be lacking.
Yet, we can say that property is a universal phenomenon. This is sometimes dis-
puted, especially in the Western intellectual discourse accompanying the rise of
capitalism. Property was seen as a civilizational achievement, hence as non-exis-
tent among so-called “savage” people.?® The Marxist literature followed this view

24 Aikhenvald 2012.

25 This has been classically formulated by Aristotle, for whom alienability was the essential feature of indi-
vidually owned property. However, he combined this criterion with strong ethical constraints on profit-
and market-oriented action which he saw as eroding the social relationships essential for a good life;
Mayhew 1993. This primacy of social relationships in determining legitimate forms of alienation is uni-
versal across all human societies, completely independent from Western intellectual traditions, such as
Oceania; Lieber and Rynkiewich 2007.

26 Mollers 2024.
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Figure 2.1: The semantic domain of property
Source: author’s diagram

by assuming a sequence of civilizational stages starting from primordial commu-
nism. However, these views emphasize a specific form of property, “property,” that
dominates capitalist societies and downplays the variety of property.*” Unfortu-
nately, this has also shaped the development of the economic theory of property,
even reproducing the 19th-century misperceptions about the progress of expand-
ing “property rights,” which are theoretically conceived as the historically specific
form of property in capitalism. The rise of the New Institutional Economics since
the 1970s had severe political implications, as the false Whiggish idea of progress-
ing private “property” in human civilization was also invoked in the radicalization
of privatization programs worldwide.?® Only Elinor Ostrom’s theoretical and em-
pirical rehabilitation of the commons could unveil these misconceptions in eco-
nomics while remaining in its orbit.?? However, this also shows that ideas about
alleged Indigenous alternatives to property inadvertently stand in the tradition of

27 For example, Brightman, Fausto, and Grotti (2016) show that exclusive forms of appropriation can be
found across a wide range of native Amazonian people, which play a central role in ordering social re-
lationships. Yet they also argue that this is fundamentally different from the capitalist form of private
“property” because the appropriative claim is always seen as mediated by relationality, for which they
coin the term “altering ownership.”

28 Kennedy 2011.

29 Ostrom 2015. For an anthropological critique, see Wagner and Talakai 2007.
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colonial denials of it. There are alternatives to “property,” but property is univer-
sal.*°

We must also notice that the argument presented here also works in the other
direction: Recent research has revolutionized our conceptions of earlier periods in
human civilizations, showing that capitalist structures and hence, forms of “prop-
erty,” had always existed in societies with a certain level of economic complexity.*
Further, in contemporary societies of the Global South the juxtaposition between
modern “property” and traditional property, especially communal one, is often the
construct of Western colonizers and fails to see that these traditional forms al-
lowed for many ways of alienating property, including via markets, yet without
the Western legal framing.*

One straightforward way to state the universality of property is to define it neg-
atively. In all human societies, theft is morally disproved and mostly punished.*
This means recognizing a special relationship between people and objects: prop-
erty. We are not allowed to take away what others have for whatever specific rea-
son beyond situations of dire straits and appalling injustice. Considering the se-
mantic domain, recognition and assignment are more important for defining this
opposition of theft and property, than appropriation: Property is not a Hobbesian
confrontation between two thieves who both wish to appropriate an object. A per-
son morally protected from theft does not need specific actions to appropriate the
object: passive property, so to speak. This constellation can be analyzed in terms
of Weber’s concept of order: The primordial form of property can be defined as the
recognized assignment of the dispositional power over an object to particular people. In this
definition, the often-made juxtaposition of property as the relationship between
people and things versus a relationship between people implodes because recog-
nition entails the latter. By implication, social norms that regulate how this dispo-

30 This needs emphasis against the views expressed by Widerquist and McCall (2021). Refuting the widely
held view in liberal economics and political philosophy that private property is a kind of “natural” state
does not imply that property is not universal. In their refutation, the authors project the capitalist “prop-
erty” taxonomy on non-capitalist societies, such as “common” or “public property” as alternatives to pri-
vate “property.” This fails to recognize that non-capitalist property is neither of them. This is the gist of
the anthropological critique of Ostrom (see previous footnote).

31 For the case of ancient Greece, see Bresson 2014.

32 For Africa, Chimhowu and Woodhouse (2006) speak of “vernacular markets.” The blanking out of mar-
kets is a corollary to constructing “traditional” property and was a general phenomenon in colonial
African studies, finally demolished by Sundstrém 1974.

33 For the case of Imperial China, Zelin (2004) takes the draconic laws punishing any kind of theft as an
indicator of the strength of property. There is the case of the so-called “tolerated theft” among hunter-
gatherer societies, which Widerquist and McCall (2021:117) interpret as a “last resort” if, for some reason,
sharing breaks down. The concept has been widely debated in anthropology and biology and can be
interpreted as reflecting mechanisms of group selection in small groups with close social relationships,
hence as a form of cooperation benefitting individuals and groups alike; Wilson 1998.
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sitional power is used, such as demanding sharing, do not invalidate the original
assignment of these powers.

This definition implies that formal law is not a necessary property component,
especially in the sense of enforcement by the government.* The role of govern-
ment in property is indeed close to a Hobbesian scenario in the sense that the pro-
prietor might rely on the government for forceful appropriation.® But this view
would also be one-sided because forceful appropriation is only an ultimate means.
Mostly, the “government” takes the shape of the judge, which is salient in the de-
velopment of Roman law that profoundly shaped modern civil law. In practices
of property, judges often take many aspects into consideration of recognition and
assignment, such as in situations of legal pluralism when customary law and for-
mal law differ.* In invoking notions such as equity, judges often invoke Weberian
order, and less the formal law.*” This is possible because formal law often leaves
leeway for interpretation when it comes to civil law, which is even wider in com-
mon law that follows precedents,

The Hobbesian scenario also suggests another observation: Theft is often ac-
cepted or even applauded when this appropriation aims at outgroup people. Raid-
ing is an accepted form of warfare in many societies. It has only been outlawed in
modern conventions of war, which, alas, are not always followed (for a recent ex-
ample of “civilized” war, consider the raids of Russian soldiers in Ukraine). Hence,
the negative definition of property as outlawing theft is directly linked to the in-
group/outgroup distinction unless we refer to modern law, which in principle
applies universally, hence, for example, protecting people of another nationality
from theft when staying in a country the laws of which punish theft. Yet, we can
keep the vital insight that the elementary form of property by recognition and as-
signment is bound to a community with shared moral norms sanctioning theft, a
Weberian order. This is also salient in the opposite case when theft is seen as legit-

34 Institutional economists often maintain this view; Hodgson (2015), for example, even argues that cus-
tomary law cannot fully constitute property of course, he means “property.”

35 Cai, Murtazashvili, and Murtazashvili 2020.

36 Legal pluralism may be seen as the more common situation in most societies, past and present, and
prevailed in Europe until the transformative transformations of nation states; Padoa-Schioppa 2017,
167 . Today, countries such as India and Indonesia systematically recognize legal pluralism, and even
the United States must be included by recognising tribal law. In all such cases, we cannot equate gov-
ernment and the law, and judges are pivotal in the Weberian order of property.

37 Weber is implicitly contradictory, even though we must notice the editorial issues mentioned in Chap-
ter 1. The critical issue is the juxtaposition of gadi justice and rational law, which has been thoroughly
criticized in Chinese studies considering the “substantive rationality” of court proceedings in Imperial
China; Huang 2006. In modern common law, equity stands apart from law in certain contexts, such as
jurisdiction on covenants; Serkin 2016, 181 ff.
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imate if the moral economy of a community is violated by existing distributions
of property across members.*®

The corollary is that quasi-modern forms of property can be found universally
in contexts where one group subjects another group seen as “non-human:” For ex-
ample, Amazonian Indigenous warfare went along with widespread slavery with
no substantial difference to Roman conceptions of dominium over people.*® Slaves
were also traded, hence even establishing a connection between property and mar-
kets. In the Roman empire, market-based forms of “property” of land emerged in
the subjugated provinces where the notion of sacredness of the Italian lands did
not hold.*® We can observe this transition also in Greek Antiquity.* In the Home-
ric period, there were clear property assignments for war booty and land. How-
ever, regarding land, there was a distinction between types of exchange: alienabil-
ity of land was restricted to gift exchange, whereas transactions with strangers
were seen as illegitimate.** The latter distinction between types of exchange was
also an important feature of trade since inter-city traders were confined to spe-
cific places beyond the core area of the polis, thus marking the distinct nature of
“property” transactions with strangers. Hence, the emergence of such transac-
tions without strong forms of community embedding transcends the two forms
of violent appropriation and moral circumscription. With the increasing mon-
etization and commercialization of trade, neutral forms of transactions gradu-
ally encroached on morally confined domains, such as in the context of mortgage.
However, there was also a close connection between property and war because of
the military innovation of the Hoplite phalanx in which the soldiers, as owners
of property in the polis, defended their own status as citizens.® In this sense, no-
tions of property and “property” coexisted in Antiquity, and the ingroup/outgroup
distinction was of paramount importance.

This view of property is close to Hannah Arendt’s distinction between property
and wealth.* For her, a fundamental phenomenon of modernity is precisely the

38 A case in point is medieval Europe, where the idea of the poor’s natural right to claim the surplus of the
rich emerged that could even be enacted by theft. Alternatively, the church could threaten to excommu-
nicate a rich person who did not give to the poor; Kauffmann 2005.

39 Santos-Granero 2016.

40 Interestingly, as Kantor (2017) analyzes, these forms were not cast into fully-fledged dominium, thus re-
vealing its role in indicating social status of the citizens of Rome. As Max Weber had already argued,
agrarian capitalism emerged from tenure arrangements of Imperial land in the provinces.

41 Economou and Kyriazis 2017.

42 Gottesman 2010.

43 Mann 2012, 199 ff.

44 Arendt 2018, 58 ff, 109 fI. Arendt receives the Aristotelian views on property, which are easily misunder-
stood if we use the term property in its modern meaning, even if major elements of property are recog-
nized, such as the individual right to alienation; Miller Jr, 1986.
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opposite of the Whiggish views on “property:” a gradual loss of the original sacred
role of property and the growth of a propertyless class of people. She writes:

Originally, property meant no more or less than to have one’s location in a particular part of the
world and therefore to belong to the body politic, that is, to be the head of one of the families that
constituted the public realm. (...) The wealth of a foreigner or a slave was under no circumstances
a substitute for this property, and poverty did not deprive the head of a family of this location in
the world and the citizenship resulting from it.*

Within the community, ostracizing a member also means confiscating his prop-
erty, even destroying it. This tight relationship between community and property
can be traced back to pre-historical times. The archeological evidence is clear.*
First, from earliest times onwards, humans have developed a sense of identifying
things with people, for example, burying individuals with precious objects they
own. This also hints at the sacred nature of this relationship, which is directly vis-
ible in the demarcation of land belonging to a community by religious artifacts,
including graves.*” Another observation points to the universality of warfare and
raiding that motivated the fortification of settlements. Both religion and warfare
involve the community in property, resulting in a notion of layers of property, such
as giving a leader special right to claim objects and resources to recognize and en-
able the functions of organizing collective action. As Arendt writes, early property
associated objects and places, a relationship that continues until today when peo-
ple embellish their homes with personal items. The fundamental unit emerging
in pre-historical times, fully visible in Arendt’s references to Antiquity, is the fam-
ily, which itself can take many forms depending on the specific rules of kinship.
Finally, an important aspect of primordial property is that some objects were seen
as inalienable, unless being transferred in certain ritualistic frameworks such as
gift-giving.*®

We cannot know the linguistic reflection that accompanied the behavior leav-
ing material traces. However, we know about the conditions among various In-
digenous people for which anthropological records exist since the 19 century. At
this point, only one essential observation needs mentioning: This is the spiritual-
ity of primordial property.* In all records, there are indications that property was

45 Arendt 2018, 61.

46 Earle 2017.

47 Research on contemporary Indigenous people has also shown that the strongest forms of property refer
to ritual objects that are inalienably assigned to their holder; Gordon 2016.

48 An important case in point is Roman law, which exerted deep impact on Western ideas of property. In
earlier stages of legal practices, property transactions of certain items, the res mancipi, most importantly
land, could only take the form of specific rituals; Harke 2016, 242 ff.

49 Sahlins 2023, 145. The volume edited by Brightman, Fausto, and Grotti (2016) presents many examples
in detail; see also Wagner and Talakai 2007 and the related special issue.
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tightly connected to the idea of spiritual mastery. For example, a human would not
be seen as the ultimate proprietor of an animal, but the spirit who is embodied in
it or guards it. Even humans are not seen as “owning” themselves but as being
subject to spiritual masters. A critical corollary of this is that the realm of spir-
its is conceived as a governance structure, with one supreme entity from which
all spiritual powers of disposition originate. In such a worldview, all property is
sacred, and human property is stewardship, even in relation to one’s own body.

Sacred property played an important role in Antiquity, although a remarkable
observation is that legal theory mostly advanced in the secular domain, driven by
the interests of wealth holders to make the best use of their property. Roman law
took the distinction between sacred and public forms of property versus personal
secular property as fundamental but did not develop the former in detail since law
was seen as regulating human matters, but not the gods.*® Already in Greece, this
led to considerable ambiguities between the sacred and the public, since, for ex-
ample, a temple may be seen as assigned to a god, but nevertheless is managed by
the public authorities, and hence is appropriated, for example, regarding the flow
of revenues generated by temple land leased out to tenants.* Roman law assigned
a special status to the original Italian lands, implying that transactions must be
ritually governed, hence assuming a quasi-sacral status. This view corresponds
to Indigenous conceptions that ownership of territory ultimately rests on the sa-
cred authority of the chief:? This idea has been dominant in many societies, such
as assigning the territory to the ultimate authority of the king in feudal regimes,
but also the case of China, where the entire territory of tianxia. that is the civi-
lized world, was seen as being subject to the Emperor. The question is open how
far modern constitutional assignments of certain resources to the “nation” have a
similar status of imbuing public property with an aura of sanctity.

Spiritual views have been influential on more formal and legal conceptions of
property. A significant example is the Islamic idea of property. Property is ulti-
mately grounded in the supreme being, Allah, implying that all individual prop-
erty is stewardship.” Stewardship has twofold meanings: First, humans receive
property for productive and responsible action, and second, this requires concern
for the community. Hence, property obliges moral action, defined by the Quran

50 Bloch 2006. Interestingly, one of the most famous Roman texts on property, Cicero’s De Domo Sua, fo-
cused on clarifying religious law, as he had to defend expropriation by means of sacralization of his
property; Riipke 2019.

51 Rousset 2013.

52 Costa 2016. This is also recognized by Widerquist and McCall (2021, 213 ff) who argue that chiefs act both
as owners and “monarchs,” that is combining economic and political powers (which would contradict
purist conceptions of private “property”).

53 Sayn et al. 2017.
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and Shariah law, with no distinction between the aspects of durability and mo-
bility, as is salient in religious norms of consumption. In this sense, property is
mainly grounded in assignment, both assigning rights and duties to human pro-
prietors. For example, Islamic inheritance is not a right of the testator but accrues
to the next generation by assignment as defined in the sacred texts of Islam, such
as the Surah An-Nisah.>* Islamic law also includes the ingroup / outgroup distinc-
tion, as in the context of the Holy War. However, the notion of “community” is
itself universalistic in referring to the Umma. This is radically different from the
European civil laws tied to the nation-state, though it also maintains principles
such as equality of membership status. This difference is also essential when con-
sidering Islamic law in countries such as Indonesia, where it co-exists with cus-
tomary law in the various communities included in the nation-state and covered
by its civil law, hence a situation of legal pluralism.*

We can conclude that it is highly misleading to inform the study of property,
as normally done in economics, by the conditions of Western modernity. Prop-
erty is a human universal and, as such, manifests a much richer semantic domain
than “property.” However, as we will see in the following sections, this semantic
space is also present in Western modernity, though partly silenced because of the
impoverished language of property and due to capitalist colonization of societies,
including the Western heartlands.

The economic language of property

A brief reflection of economic language is necessary before we explore the se-
mantic domain of property in more detail. Economics only uses the terms “prop-
erty” and “ownership,” and this is almost indiscriminately, with the exception that

54 Tagiyuddin, Millah, and Luthfi 2023. Assigning inheritance as a right of the heirs is a widespread phe-
nomenon. In Roman antiquity, a special arrangement, the testamentum per aes et libram, strengthened
the rights of testators vis-a-vis the family, meeting the demands of the growing market economy; von
der Weth 2024. In the late Empire, this was bolstered by a new form of the spirituality of land, since
Christians saw themselves as heirs to God and his Son, thus individualizing claims to property, radi-
cally deviating from Jewish practices of family-bound inheritance; Vinzent 2024. Interestingly, as Goody
(1983) has argued convincingly, the church later endorsed freedom of testament against family claims,
especially extended kinship, to bolster the bequeathment of land to the church, a paradoxical move of
endorsing individualization of property to strengthen corporate property.

55 Universitas Islam Negeri Sunan Gunung Djati Bandung, Indonesia and Gojali 2023.
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sometimes “property rights” are distinguished from full ownership in the sense
that one proprietor holds all the rights.*

The most important differentiation of property in economics is by type of sub-
jects: private or individual, collective or common, public, and state. This distinc-
tion was enshrined in the first codifications of civil law, which also created the
fundamental ambiguities of the terms “public” and “state.” The article 542 of the
Code Civil states

Les biens communaux sont ceux a la propriété ou au produit desquels les habitants d’une ou
plusieurs communes ont un droit acquis.*’

This formulation originally served to recognize the traditional rights of rural com-
munities separate from feudal property, but in the wake of Napoleonic adminis-
trative reforms, the term community was interpreted in terms of the lowest level
of territorial administration of the national state; thus, in fact, disenfranchising
the native communities.*® Since the term “public” is understood as referring to a
generic notion, the Code Civil, in its factual application, does no longer recognize
the specific status of communities in the sense of Ténnies’ Gemeinschaft. This is
also true for economics, which only reinstated the specific status of communities
as subjects of property following Elinor Ostrom’s seminal work.

The distinction between different types of property raises the question of
whether the underlying relationship remains the same, only with different
subjects. This can undoubtedly be the case since economics mostly follows the
concept of alegal person as proprietor, that is, does not distinguish systematically
between natural persons and, for example, firms as subjects of property. In this
case, identifying private “property” with individual property would be misleading
as all types of subjects can be proprietors in the sense of private “property.” For
example, a cooperative may relate to non-members as a private proprietor, or a
state-owned company can have the legal form of a public corporation with the
government as a sole or majority shareholder. In these cases, the distinction
between assignment and appropriation applies since we can conceive state own-
ership as a legal means of appropriation that still requires assigning the property
to a particular representative. One typical example is that the constitutions of
many countries assign natural resources to the property of “the people,” which
is then appropriated by the government as “property,” which eventually renders
these resources tradable on international markets.”

56 Many institutional economists follow the classic text here: Honoré 1961.

57 https://www.legifrance.gouv.fr/codes/article_lc/LEGIARTIO00006428841

58 Vanuxem 2022..

59 Wenar 2017. Wenar classifies this as “theft” since the profits from trade are appropriated by certain elites
usurping the government.
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However, such a continuity of a specific form of “property” across all types of
subjects is not even maintained in economics. An important example is the role of
public property. Public property refers to “the public” as an open category without
clearly demarcating this group of people regarding access. For example, a pub-
lic square may be assigned to the government as proprietor, but appropriation
is left unspecified as anybody can enter the square including non-nationals. In
other words, the notion of “public” partly suggests open access. This applies with
a vengeance when considering the common economic distinction of goods ac-
cording to the dimensions of the rivalry of use or consumption and excludability.
This distinction does not relate to property per se. Still, economics suggests that
certain types of goods are associated with certain types of property subjects, such
as a public good with the government as caretaker and regulator, for example, on
air pollution. This view always considers whether, alternatively, individual appro-
priation in the form of private “property” would be feasible, which is seen as the
most efficient institutional arrangement. For example, in the case of air pollution,
private rights to pollute may be created, which does not create private “property”
of the air but enables individualization of rights to use that air as a repository for
wastes.

The same applies to the notion of common property. Common property refers
to a group that shares the property. In practice, this leaves the definition of the
community open, as there can be different rules for defining membership. This
can mean relating to a group delimited by kinship, which draws a line between
ingroup and outgroup, or to a local municipality that has no restriction on who
takes residence. As in the previous case, private “property” can apply here once
we distinguish between the material objects and the form of access. For example,
if a forest commons assigns full private “property” to plots, this would effectively
annul the commons. However, the logging rights may be fully privatized since this
does not imply alienability of the plots. The effect of privatization of use rights
is visible in the composition of the members of the commons while keeping the
common forest intact.

One peculiar, though universal reference of “community” is the family, which
isnot recognized at all in the economics taxonomy, even though in many societies,
past and present, households, not individuals, have been seen as holders of prop-
erty.®° The notion of “household” is not necessarily coextensive with “family” if the
latter includes extended kin. The neglect of the family also implies that economics
systematically ignores the gendered nature of property.®! This is particularly rel-

60 An important case in point is Imperial China Zelin 2004, Gates 1996.
61 Federici and Linebaugh 2019. A case in point is the gendered nature of slavery in the American South,
where women were excluded from appropriating land and other forms of wealth, except for slaves. As a
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evant if we consider the deep impact of Roman law on capitalist conceptions of
property as private “property:” The Roman dominium assigns property to the male
head of the household, thus preparing the ground for the gendered individualiza-
tion of property, neutralized as private “property.” In contrast, the household head
in Chinese customary law is only a member of the agnatic family, so in critical ar-
eas such as inheritance, there are fundamental differences in assigning property
to the household: Inheritance in China is household division according to custom
and contractual arrangements but is not a will of the male household head.®*

The examples show that it is misleading to conflate all these different relation-
ships in one concept of property unless the domain of property is approached in a
wide range, as done in the previous section. Economics, as said, tends to reduce
property to the type of “property” because New Institutional Economics, in the tra-
dition of Coase, refers property to markets and to the dimension of appropriation
via markets.

This raises the question of whether using the same term for all these types
should be discarded. Is a commons property: Is state ownership property? Con-
sider the commons: In principle, all specific rights, such as fishing rights, can be
seen as “property” rights in the economic sense.®® However, what is the status of
the commons proper? If we approach the commons as the topmost and universal
property of the commons, such as a forest commons, this can be approached as
ownership in the sense of the most complete and powerful form of private “prop-
erty,” implying, for example, that the community can alienate the forest. In this
case, there would be no difference between common property and other forms of
“property.”

We can also consider these questions in another context: the relationship be-
tween subjects and objects in a company. Economics suggests, for example, that
the CEO is not the proprietor of the company’s assets if this is listed and therefore
owned by the shareholders. However, the shareholders have no power of disposi-
tion over these assets, only indirectly via voting rights in the general assembly. In
economics, the CEO is not regarded as having “property.” In the semantic domain
outlined in Figure 2.1, the CEO does have “property” via assignment.

One way to resolve these terminological muddles is to conceptualize “prop-
erty” rights as powers of disposition, tantamount to reducing “property rights”
to possession.® Hence, there is a discussion about whether genuine property can

result, they became active participants in the slave market, specializing on female slaves; Jonse-Rogers
2019.

62 These conceptions continue to hold sway in modernizing rural China; Cohen 1992.

63 Schlager and Ostrom 1992.

64 In principle, this is the notion of “economic property rights,” which many economists see as the funda-
mental form of property, independent from the legal form, for example Allen 2015.
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only take the legal form, as in the case of negating the status of the proprietor
to a CEO. This would imply that customary forms of property would not count as
such. The wider view on the semantic domain rejects this narrow understanding
and avoids reducing property to possession. The dimensions of recognition and
assignment imply that beyond possession, there are other means than legal en-
forcement to create stable forms of property independent from manifest posses-
sion.

In sum, the standard economics distinction of types of property hides its com-
plexity which encumbers our understanding the specific actions and structures
of property. In terms of disciplinary contexts, anthropology is a more powerful
framework.® This insight emerged from research on the postsocialist transition
economies, where economic approaches failed to see the social realities of prop-
erty beyond the simple taxonomy of ownership types.® We will discuss a Chinese
case in Chapter 4. These issues are not only of academic interest: As we have seen,
one area of neglect has been the notion of communal property, which stays at
the center of socioeconomic transformation in Africa, conventionally referred to
as “customary tenure” of land, which still makes up the majority of property ar-
rangements.®” The conditions vary widely across African countries, buta common
theme is the awkward positioning of customary tenure between state and private
ownership of land. Paradoxically, state ownership can often imply that after de-
colonization the new states continue with colonial legal ordering of property, thus
failing to empower local communities.®® On the other hand, introducing modern
institutions of “property” often creates hybrid regimes with many social and po-
litical consequences, such as changing the composition of local elites while still
failing to improve the living conditions for most of the community members.*’

The many terms of property

Language issues lurk everywhere when we discuss property:

65 This assessment follows the more extensive discussion in Benda-Beckmann, Benda-Beckmann, and
Wiber 2006.

66 Hann 2007.

67 Wily 2017.

68 Another important case in point is Indonesia, a global hotspot of the deforestation crisis. Indonesia
has firmly entrenched state ownership of forests, in continuity with Dutch colonial law. There are deep
conflicts over the recognition of communal rights, and the solution is blocked by the framing in terms
of the duality of state and private ownership; Larson et al. 2017.

69 See Chimhowu 2019 for the African cases.
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— Thereisoftenadivergence between legal language and colloquial uses of terms
relating to property (for example, in German colloquial speech, Eigentum and
Besitz are almost synonyms, whereas civil law neatly distinguishes the two).

— 'This difference also affects translations since many countries have adopted le-
gal terms that originated in a European language and were not originally used
in the native language (for example, the modern Chinese term for property,
suoyou was borrowed from Japanese shoyu in place of the old term ye which is
no longer used today in that meaning).

— In general, translations often reveal distinct connotations of terms that ap-
pear as synonymous in the first place (for example, the French proprieté as a
translation of the English property refers to “property” in the sense of absolute
ownership).

- Evenwithin onelanguage, the words relating to property often dictate a partic-
ular structuring of the pragmatics of property (for example, the English com-
mon law terms of property law employing fee insinuate a “bundle of rights”
view rooted in feudal land law which used seisin as holding the rights to the
benefits of land, though as a freeholder).

— Finally, the meaning of property as such is often ambiguous, which relates to
the distinction between the substantive and the verbs describing the relation-
ship (for example, in German, Eigentum and Besitz combine with the same verb
besitzen).

These various terms denote property in the sense of demarcating certain sectors
in the semantic domains of property. For example, property as wealth tends to
highlight the aspect of durability: We would not think of a banana as constitut-
ing our wealth, although we bought it and own it. However, the term “property”
confuses the relationship with the object. What kind of relationship is defined by
property? Legally, one criterion to specify the property relationship is that a prop-
erty claim is valid erga omnes, that is, against everyone, whereas contractual claims
only count against the contractual party. This distinction is extremely important
regarding exchange: If I buy a second-hand car from a private person, I want to
be safe that this contract is a genuine transfer of power of disposition. It would
not be enough just to be safe that the seller would relinquish her claims. What if
her brother would come up later, claiming that he was also a user of the car and
co-owned it and that his sister had no right to sell it? If the transfer creates a claim
erga omnes, this is not possible. This example points to a critical issue in developing
modern “property” law: Such issues were highly significant in the case of landed
property involving families, often extended. Only relying on a contract between
two parties would not suffice to create future certainty of dispositional powers.
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Therefore, the institution of “property” evolved as a claim against any potential
future claimant.

In this sense, property is a public phenomenon. Most modern legal systems
distinguish between property law and contract law. However, this depends on how
the notion of the public is interpreted. The claim erga omnes reflects the expansion
of the reach of transactions and, hence, diminishing transparency of the contrac-
tual history related to a specific property object. This may change by employing
blockchain technology more widely. In old China, deeds securing land rights were
contracts only, but with enough witnesses co-signing the contract.” Here, the
omnes is defined by the community in which the transaction was conducted and
of which the witnesses are members. Combining this with the tax payment led to
the contract’s recognition with a red official stamp, which extends the protection
of property vis a vis anyone.

Such issues are critical until today. Understanding property as wealth defines
a difference between the German legal approach to Eigentum and the European
one. German civil law refers “property” only to Sachen, hence material objects, but
not to other claims constituting wealth as Vermagen. In the European context, this
creates a terminological fuzziness with deeper significance for our concerns. In
the “Protocol to the Convention for the Protection of Human Rights and Funda-
mental Freedoms, as amended by Protocol No. 11 of the European Treaties (1952)”,
property is explicitly protected as a basic right.” What kind of property is it? Let
us look at the key paragraph in various versions.

Article 1 — Protection de la propriété

Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut étre privé de sa
propriété que pour cause d’utilité publique et dans les conditions prévues par la loi et les prin-
cipes généraux du droit international.

Article 1 — Protection of property

Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one
shall be deprived of his possessions except in the public interest and subject to the conditions
provided for by law and by the general principles of international law.

Artikel 1 - Schutz des Eigentums

Jede natiirliche oderjuristische Person hat das Recht auf Achtung ihres Eigentums. Niemandem
darf'sein Eigentum entzogen werden, es sei denn, daf das 6ffentliche Interesse es verlangt, und
nur unter den durch Gesetz und durch die allgemeinen Grundsitze des Volkerrechts vorgese-
henen Bedingungen.

70 Hase 2013. Witnesses were also essential in Romal legal practice; von der Weth 2024.
71 https://rm.coe.int/168006377¢
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CraThs 1 — 3amuTa cO6CTBEHHOCTU

Kaxgoe cbnanecxoe WIW IOPUINYECKOE N0 UMEET IIPABO HA YBAXKEHUE CBO€i COBCTBEHHOCTH.
HukTto He MOXeT 6bITh JIUIIEH CBOETO HMYILIECTBa MHa4Y€ KaK B MHTEpecax O6I.I.I€CTB3. U Ha
YCIOBUAX, TIPENYCMOTPEHHBIX 3aKOHOM 1 06LLLI/IMI/I TIPUHIUIIAMU MEXIYHAPOLHOTO IIpaBa.

As we see in the title, all versions refer to what is regarded as an adequate trans-
lation of property. But in the first sentence, conceptual confusion emerges. The
English version no longer refers to property but to possessions. Since this is a legal
text, this seems problematic because, in common law, there is a clear distinction
between property and possession. In German, possession would be rendered as Be-
sitz, which German civil law treats as systematically different from Eigentum as
“property.” So, strictly speaking, the protocol does not seem to protect “property”
in English.” The German text is consistent, whereas the French text is not. The
first sentence uses biens. This term has a broad meaning, generally as “good” (Gut
in German). In the plural and in the legal context, biens is wealth (Vermdgen in
German). Interestingly, the Russian version inverts the French use: The first sen-
tence refers to “property” as sobstvennost, whereas the second speaks of wealth as
imuscestvo while the French switches to proprieté. This is remarkable because the
French expressions for wealth also include patrimoine, which also means “legacy.”
This points to Weber’s definition of Eigentum.

These distinctions matter.” Strictly speaking, the German Eigentum in the pro-
tocol cannot be the meaning of “property” since the German civil law only refers
this to Sachen, whereas the French biens is expansive in including all kinds of re-
sources that generate economic benefits. Hence, the German translation is in-
formed by the meaning of German constitutional law, which seems appropriate in
the context of the protocol. However, if we look at how the European Courts deal
with property, they follow an interpretation of biens which clearly emphasizes the
economic benefits, hence the aspect of wealth. The consequence is that the Court
tends to include claims such as financial ones or intellectual property, perhaps
even business opportunities, thus coming close to Weber’s use of Chance.

Apparently, the emerging understanding of property is shaped by two aspects:
the first is the broader notion of the power of disposition, the other is the empha-
sis on economic benefits, even in the sense of legitimate expectations, and implic-
itly the reference to monetary valuation. As we already mentioned in the previous
chapter, this can be traced back to the transition to a monetary conception of pat-

72 In the English translation of the German Civil Code, Eigentum is rendered as ownership. https://www.
gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p4585
73 Praduroux 2017.
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rimoine as the aggregate means to earn a reliable flow of monetary income, that
is, rents.

If we turn to the relationship proper, this complexity is reduced in the dimen-
sion of the verbs. Let us begin with the German. Remarkably, no verb corresponds
to Eigentum specifically. The verb that is used relates to Besitz at the same time: be-
sitzen. There is a systematic difference between Besitz and Eigentum: This is salient
when considering BGB § 958 (1) “Wer eine herrenlose bewegliche Sache in Eigen-
besitz nimmt, erwirbt das Eigentum an der Sache.””* This is automatic, whereas
in § 959 “Eine bewegliche Sache wird herrenlos, wenn der Eigentiimer in der Ab-
sicht, auf das Eigentum zu verzichten, den Besitz der Sache aufgibt.””” Here, the
intention is necessary. The interesting point is that there is no reference to any
legal title or contract. This underlines another Weberian point: Action is essen-
tial in the first place when analyzing practices. Then we notice that there is a verb
which is not used in legal sense, aneignen, which, however, is not used to refer to
the status of Eigentum (there is the antiquated zu eigen sein).

Our final observation is: § 985 “Der Eigentiimer kann von dem Besitzer die
Herausgabe der Sache verlangen.””® This means that once the claim to “property”
is proven, “property” is stronger than possession and is not tied to any state of
action; it can only be based on making the claim. “Property” is a legal claim, pos-
session is a state of action. Yet, for both, the same verb is used: besitzen. This is
different in English, where we have the verb possess and the verb own. However,
we have three terms: ownership, property and possession. The relationship between
ownership and the other two is complex. In English law, ownership is often seen as
the most potent form of “property.”” Indeed, the correct translation of proprieté
would be ownership, not property. At the same time, property and ownership are ver-
bally conflated, both referring to own. There is an ambiguity, then, because there
is another way to distinguish ownership from “property:” Ownership refers to the
relationship, “property” to the object, so that it is possible to say, “own property.”

In American legal language ownership is mainly seen as a colloquial term that
does not add something legally relevant to “property.””® In English common law,
“ownership” has been theorized as absolute “property,” often labelled “Blacksto-
nian property” which would indeed correspond to the French and German civil

74 “(1) A person who takes proprietary possession of an ownerless movable thing acquires ownership of the
thing.” https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p4585

75 “A movable thing becomes ownerless if the owner, in the intention of waiving ownership, abandons the
possession of the thing.” https://www.gesetze-im-internet.de/englisch_bgb/englisch_bgb.html#p4585

76 “The owner may require the possessor to surrender the thing.” https://www.gesetze-im-internet.de/
englisch_bgb/englisch_bgb.html#p4585

77 Honoré 1961.

78 Gretton 2007, 829.
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law notion. But this specific meaning of ownership is not universal in the anglo-
phone world. English common law knows various forms of property when it comes
to land. The word ownership is not used but the term fee simple (absolute). This re-
flects the feudal legacy of common law: Property of land could take many forms
depending on the obligations between the ultimate owner of land and the actual
possessor. This defines the fundamental difference between common law and civil
law: The former conceives property as a legal order of relationships between peo-
ple, the latter as a relationship between people and things.” This difference has
far-reaching consequences.

The common law tradition of focusing on relationships is an intellectual root of
the modern “bundle of rights” view which has been received in various disciplines
that deal with property theoretically.®° In this view, owning a thing can involve
many different rights open to design, which is factually close to feudal practices,
without invoking a supreme owner. This is the theoretical perspective on property
as a continuum of “property rights.” These rights are mostly classified into the cat-
egories of usus, fructus, and abusus, which only fall in line with absolute ownership
if all are assigned to the same entity. Otherwise, owning an object can involve
many variations of specific rights. In general, property is rarely absolute in the
strict meaning of the term, as there are two kinds of constraints: one type relates
to claims of people that directly interact with the owner, such as neighbors, and
the other is claims of the community or political entity of which the owner is a
member.®! Basically, these can refer to allowing for concurrent uses of the object
(easements) or dealing with externalities (nuisances) that an owner generates in
using the object.®? A typical example of the former is the right to trespass on an
estate if the neighbor cannot access her property in any other way. An example of
the latter is polluting a river and harming downstream residents. This results in
many varieties of property which can be covered in the bundle of rights view.

An important question is whether all terms of property discussed so far fail
to grasp certain notions of property that exist in practice. The most significant
case is the question of how to translate Indigenous claims to their homeland. In-
digenous lawyers regularly emphasize that no existing term in the colonizers’lan-
guages grasps their specific relationship, which has serious legal consequences:
Since the legal matter is often to give them a title in the first place, these cannot
yet count as “property,” but if their relationship is only possession, many Indige-

79 Graziadei 2017.

80 Hohfeld 2022, Benda-Beckmann, Benda-Beckmann, and Wiber 2006.

81 Even the Art. 544 of the Code Civil has constraints on “property” : « La propriété est le droit de jouir et
disposer des choses de la maniére la plus absolue, pourvu quon nen fasse pas un usage prohibé par les
lois ou par les réglements. »

82 Serkin 2016, 14 ff.
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nous people did not live in their homeland for a long time, as a result of forced
resettlement.®® The key point is not just that the homeland is seen as sacred but
that it is a fundamental relational good.®* This means there is no ontological dis-
tinction between the subject and the object of the property relationship. However,
we notice that such terms are also known in Western languages: For example, the
German term Heimat does not have a meaning independent from a particular per-
son who regards the Heimat as belonging to her, but also as she belonging to it.
This can be covered by the notion of assignment, though, since, given the unity of
subject and object, any reference to the latter implies a reference to the former:
Heimat always entails the question, whose? Similarly, we can also formulate that
the homeland is part of the identity of the Indigenous person and, therefore, can-
not be appropriated at all.* As we will see in the next chapter, we can distinguish
this as a form of property that is neither “property” nor possession.® This form of
property is mostly hidden in white spots of Western languages and is only present
in notions of res sacrae. The reason is that the relationship between subject and
object cannot be inverted ontologically, as in Indigenous notions that people are
also owned by the land. One remnant of the inversion is the notion of belongings
or German Zugehirigkeit, which can be interpreted as counting in both directions,
as in the example of Heimat. We may grasp this as a specific form of assignment:
If the watch inherited from my grandmother belongs to me, this expression can
also imply that I belong to the watch or that the assignment is bi-directional. My
belonging to the watch means that the watch is part of my identity.

Widening the scope of this discussion and generalizing further, there are
linguistic universals in expressing possessive relationships.?” The linguistic
perspective is much broader than what we discussed so far as it includes all
kinds of possessive, such as in the formulation “Mary’s intellect” or “The color
of the car is blue.” All languages distinguish between three broad categories
of possessives, namely ownership, whole-part relationships, and kinship, and

83 McNeil 2017. This circumstance applies especially for Australia and North America. However, the legal
issues also emerge in contexts that do not involve resettlement, such as Oceania; Boydell 2010.

84 Trosper 2022.

85 Dixon (2012) explains the deep relationship between language and land, often implying that the lan-
guage belongs to the land, and both constitute what makes a person. Therefore, neither land nor lan-
guage can be referred to in many languages with standard grammatical constructions of possession.

86 This is also salient because local people often do not see the point of introducing modern “property”
institutions. For example, in the case of Burkina Faso, the native people have a strong sense of owning
their ancestors’ land; Sawadogo and Stamm 2000. At the same time, there are flexible arrangements for
“borrowing” land, even for immigrants, without monetary compensation, so there is a workable mech-
anism to allocate land to productive users. Indeed, making and keeping the land fertile is a key criterion
for lending out land. Further, borrowers are judged on whether they will cohabit well in the community.

87 Aikhenvald 2012.
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they highlight alienability in the most general sense of separability. Further, all
languages assign a more powerful ontological position to the possessor com-
pared to the possessee. We do not go into details here; what is significant is that
the issue of alienability is strongly contextualized by culture and social setting,
which becomes visible when social and economic changes affect perceptions
of alienability. This creates a wide area of variation between ownership in the
more specific sense of property and the more general of ascribing a feature to the
subject of a sentence. This is visible in English, where the adjective own can be
used most flexibly, whereas the verb is much more restricted. For example, I can
say “my own wedding” but cannot say *“I own a wedding” even though it is “my
wedding.” The restricted areas of possession mostly refer to inalienable parts,
such as when some languages distinguish between body parts and excrements in
possessive constructions. In our context, what is most significant is that many
languages allow for the incorporation of external objects, such as the knife of a
hunter being treated grammatically like the hand. The case of land is a strong
example of this incorporation.

For our discussion in the next chapter, it is important to notice that most lan-
guages have an equivalent to the two notions of have and belong. These verbal con-
structs can help to distinguish between the general grammatical possessive and
the narrower meaning of possession as owning an object. For example, many lan-
guages have noun phrases with copulas, such as the English of or the Mandarin
de or various kinds of genitives. A simple way to filter out the narrower property is
transforming such expressions into a verbal clause, such as switching from “Pe-
ter’s promotion” to “Peter has a promotion”, which sounds awkward, and finally,
*“Peter owns a promotion”, which is clearly wrong. Non-Western languages of-
ten have very nuanced ways to distinguish these differences (for example distin-
guishing temporary borrowing from permanent having grammatically). In con-
trast, Western languages are more streamlined, reflecting that in the transition
to modernity, the limits to alienability were pushed back evermore. However, the
distinctions also exist. For example, I can say, “I have a PhD degree”, but I cannot
say, ““The PhD degree is my property”, even though I can say, “I own a PhD de-
gree.” Using property would imply alienability, which is legally prohibited, and the
title is seen as a part of the personal identity.

As said, narrower possessive relationships imply a status difference between
possessor and possessee and a capacity of control by the former: A linguistic uni-
versal is that the relationship cannot be grammatically inverted without shifting
to belonging, such as “I have a car” and “The car belongs to me.” Most languages,
therefore, distinguish between phenomena that can be controlled and those be-
yond any control. So, I can say “my illness” but cannot say *“I own an illness.” This
is one reason why the Western assumption of controlling nature has changed lin-
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guistic framing, whereas in many Indigenous languages natural phenomena can-
not be expressed linguistically in possessive terms since in their ontologies nature
is beyond human powers of disposition.

The productivity of property

Let us explore these complex matters in some more detail, beginning with the
observation that property is productive. This idea takes many shapes, such as the
Indigenous notion of “authorship,” which means that appropriating an object re-
quires nurturing its creative powers that are harnessed by its holder and which are
conditioned by a relational web reaching into the spiritual world.® Often, this is
not stated explicitly, as in German civil law. But it is mostly implied, such as in
the French biens. Islamic law is explicit about this point as it stipulates that only
objects used for benefit can become property.?® This is defined as a benefit to hu-
mans, so it excludes benefits to non-humans. As we shall see in chapter 5, this is
important when considering property in the context of ecosystems where “ecosys-
tem services” rendered to humans ground in complex indirect productive webs of
ecological interactions. In pre-modern conceptions of property, this is reflected
in two stances. One is to exclude nature from appropriation, only allowing for ap-
propriation of specific benefits to humans (such as logging), while recognizing
spiritual mastery, hence maintaining a strong notion of non-human property.”°
The emphasis on benefits for humans can be explained easily from the per-
spective of theft. Only what benefits humans is also a motivation for theft. What
is useless, will not be stolen. Meanwhile, the same point on non-humans applies;
taking benefits away from non-humans is not seen as theft, and so there isno need
to protect them with property. On the other hand, animals can be seen as invad-
ing property, if they are owned by a human, such as herders letting cattle roam
freely on fields for cropping. In sum, centering property on the human domain
is a distinct phenomenon not limited to Western modernity, since there is also
the widespread idea that property belongs to spiritual entities who are not em-
bodied in natural entities. The classical case is the distinction between res sanctae

88 As an example, see Cesarino 2016.

89 The notion of mal excludes all objects from property that cannot be controlled by humans for their ben-
efit, especially future benefit, which implies storability and durability; Islam 1999.

90 As seen, the paradigmatic case is Indigenous conceptions of land which is claimed as homeland. How-
ever, this land and its spirits are ultimately the owners of the people, as they nurture their bodies and
relational selves; for example Henry 2012.
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and res humanae in Roman law which, however, resulted in the Roman law mostly
exploring the human dimension, and only canon law further deepening the legal
handling of the former.” But there is an important shift in factually approaching
acorporate body, the church, as holder of the property, whereas, in earlier concep-
tions, the gods were seen as its holders, in the sense of assigning an object, such
as a temple and its sacred land, to the god.”

In English, “property” refers to an object and the relation between subject and
object at the same time. The term is even used in the narrower meaning of real
estate. This reflects the history of property, which converges globally regarding
agricultural societies: the primordial property is land, and hence, many words in
this semantic field originate with reference to land. However, this also reveals that
property is often seen as wealth, and until today the English use of property in the
narrow sense relates to wealth. Before the advent of the Industrial Revolution,
wealth was seen as grounding in landed estates. This idea was rooted in the belief
that only land can be productive, which was theoretically articulated in physio-
crat thinking that may have been inspired by similar ideas in China. The notion
of the primordial productivity of land motivated the widespread practice of ap-
proachingland as pivotal for taxing the population.” These views have profoundly
shaped European law. For example, the section on Eigentum in the German BGB
(§$ 903 1) spends much detail on land. The German Eigentum originally directly
referred to the landed estate, as in English.

The other primordial form of productive property as wealth is cattle, from
which the term capital originated etymologically. In both land and cattle, one key
defining element of wealth is salient that was also emphasized by Weber: Wealth
is productive in the sense of generating future streams of economic benefits.
In European languages, there is an etymological relationship between land and
cattle: In common law, the “property” in land is called a fee, which goes back to
the feudal fief. The Indo-European root is “peku-" which refers to movable wealth
and cattle and is also the root of “pecunia’, Latin for money.”*

91 Bloch 2006.

92 Thomas (2011, 207 ff) discusses the medieval case of a monastery where the last monk passed away which
raised the question of who the ultimate owner was. In these debates, we observe an emerging social
ontology which has much in common with Indigenous spirituality as abstract bodies become “doubled”
(“doublé,” ibidem 232) with concrete bodies in constructs as the legal person or as embodied in the build-
ing of the monastery. This allows for two legal options: Treating the church’s legal person as receiver or
seeing the monastic community as a legal person embodied in the building, even without a living mem-
ber.

93 Chinese ideas have influenced European enlightenment thinking via scholars such as Quesnay in France
and Wolff in German-speaking regions; Mungello 1999, 88 ff.

94 https://www.etymonline.com/word/fee
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The productive role of property is highlighted in the Chinese terminology for
property before the advent of modern civil law, which was transferred from Ger-
many via Japan. The old Chinese term for property was ye which is still widely used
in many composites, such as in denoting trades and economic sectors or vari-
ous terms relating to professions and skills (for example, nongye for agriculture,
or biye for graduating).” There is one composite that still directly relates to prop-
erty, meaning wealth, chanye, but narrowly as estate, and again also referring to a
branch of industry. However, this has not been received in modern legal language.
The old term ye cannot be rendered as “property,” indeed, and accordingly, modern
law stands in principled tension with the older uses of ye. A possible translation
is “productive capacity of which someone has a recognized power of disposition.”
This is salient when it comes to land. In Imperial China, land was seen as the ul-
timate productive resource, and there were many ways of appropriating it. This
resulted in distinct forms of property, which included permanent tenancy over
generations. These constructs were still fundamentally different from “property,”
so the British in Hong Kong took immediate steps towards modernizing land reg-
isters with the aim of identifying the ultimate owners.?® In Imperial China, such
anotion existed, in principle, but this was tied to the obligation to pay taxes. That
means, in case of conflicts, property was assigned to the taxpayer.”’

The discussion so far allows us to separate the relationship from the object:
Property appears to be the means to secure control of wealth since there is always
the risk that future control of the benefits may be jeopardized for some reason.
Accordingly, it is essential for durable items, even more so when they are produc-
tive.

Philosophically, the connection between property and productive wealth was
seminally established by John Locke, who argued that property accrues to some-
one who spends labor on the object of property, with the archetypical example of
land that is made productive by the tiller.”® Locke’s theory is highly ambivalent, as
it has been invoked by himself to justify the colonization of North American land,
expropriating the natives who were depicted as savages who did not labor on the
land.”” Hence, this turns out to be “terra nullius.” But his theory has also been in-
voked by squatters who legitimize their actions in claiming fallow land owned by
holders of large estates.’®® A key question is how productivity is defined. As salient
in the etymology of property, this can be interpreted as productivity in terms of

95 Wang and Li 2019.

96 Hase 2013.

97 Osborne 2004.

98 Waldron (2023) overviews classical theories of property.

99 For a critique from an Indigenous point of view, see Trosper 2022, 40, 88 ff.
100 Keenan 2015, 68.
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monetary income generated from property.’®! If so, property is deeply connected
tomarkets, and assimilates to wealth as a monetary category, as in Weber’s defini-
tion of Vermdgen. This is important because Locke’s definition raises the question
of how far the reach of one’s labor may limit the extent of property: Accumulation
of property becomes feasible if its productivity is manifest in generating monetary
income. '

The distinction between material productivity and monetary productivity is
highly significant for understanding the Indigenous notions of property: In the
Cree Hunting Law previously mentioned, the hunting grounds are clearly seen
as an essential productive resource, and there are meticulous procedures in map-
ping their boundaries and the assignments to different kinship groups. But alien-
ation via markets is strictly forbidden, including more specific forms such as the
hypothetical case that a Kaanoowapmaakin, a hunting leader, would sell hunting
rights, even within the Cree community. However, such restrictions can also be
found in mainstream Western contexts. For example, it might be allowed to for-
age in a forest but not for commercial purposes.'®® There may be restrictions on
how to handle donated goods, which may not be resold for profit by the interme-
diating organization, if not legally, but as a moral norm.

Imperial China is an interesting example of this relation between productivity
and money. Land appropriation was hierarchically ordered according to a system
of payments.!®* Traditionally, the ultimate owner of the land was the Emperor,
which legitimizes the obligation to pay tax to him. In the long run, the taxpayer is
the next-layer holder of the property, which refers to the so-called subsoil rights.
The surface rights are more flexible and regulate the rent paid to the holder of the
subsoil right. The holder of the surface right further leases the land to the farmer
who tills the land. The farmers pay rent and retain the residual income. So, pro-
ductivity relates to monetary categories but is based on the physical productiv-
ity of land and labor. The difference between Chinese ideas and modern Western
property is that there are multiple landowners who all partake in the productivity
of land, while only one group works on the land.

This discussion reveals a distinction that is fundamental across most societies.
This is between a source of benefits and the benefits themselves, such as the tree

101 This is by no means only true for Western modernity, as we find this already in Antiquity, Economou and
Kyriazis 2017, and even in earlier societies of the Middle East; Jursa 2014.

102 Trosper (2022, 201) emphasizes this point since the original Locke argument could also be employed
on Indigenous people without market context. Historically, a critical observation on land usurpation in
North America is its early financialization; Goetzmann 2017, 388 ff.

103 Valguarnera 2017.

104 Kroker 1958. For more detail, see Chapter 4.
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and the fruits.’® Someone can have property of the tree or not, but she might still
claim the fruits as her own. Often, this is debated in legal scholarship, such as in
Islam.!® There are several reasons why this relationship is not easy to define. One
is that the source may be less clearly circumscribed than the benefit. Property of
the tree may or may not include the land: The tree would not be productive without
pollinators, so how about their share, especially when beekeeping is involved?

The distinction between source and benefit often relates to moral considera-
tions of using property, especially the question of whether property necessarily re-
lates to an acquisitive motivation, also in the sense that property nurtures it when
it does not yet exist. This applies especially to the use of benefits for market trans-
actions, hence earning monetary income, and as seen, often results in prescrip-
tions that allow for enjoying benefits but prohibit the sale for profit.

Rights and obligations of property

The observations on the “bundle of rights” view show that a common bias in ap-
proaching property is putting too much emphasis on the rights compared to obli-
gations. One of the fundamental obligations is the proper use of a productive re-
source. Nobody is obliged to sit on a stool he bought for his private home. But
leaving his allotment garden untended is not only frowned upon but maybe even
legally sanctioned. The concept of productive use is a key connection between pos-
session and “property,” in the legal construct of adverse possession known since
Roman times, as usucapio, a term that continues to be used in Romance languages.
That means if someone holds a building and does not use it, squatters might use
it, and if the owner does not complain, after some period, the “property” accrues
to the user. In this sense, a user is obliged to use it in a double meaning: First, ef-
fectively using it, and second, taking action to claim it. One version of this reason-
ing is the economic stance towards monopoly, which is said to have the greatest
benefit in allowing for an idle life. Strictly speaking, property gives a monopoly
position to the proprietor, such that a truly competitive market must minimize

105 This is a most common misunderstanding about so-called “communal” property among Indigenous
peoples. For example, Amazonian people mostly have a strong sense of individual and family owner-
ship of tools, utensils and harvested items, while regarding the productive resources as shared by the
community, however, owned by a spiritual master represented by the chief; for example Matos Viegas
2016.

106 Islam 1999.
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“property” holdings, which are protected against any attempt at appropriation by
a more productive user.*”’

Beyond this obligation to be productive, externalities of property are perva-
sive and ubiquitous. Accordingly, absolute “property” is only possible if the owner
also has the power to fend off all other claims resulting from externalities he im-
poses on others. This is the systematic reason why property and power are deeply
related. This connection is salient in the Roman notion of property as dominium.
However, as soon as the notion of absolute “property” was created, it was increas-
ingly circumscribed to deal with the pervasive externalities.’*®

The issue of externality is significant in many respects. The definition of prop-
erty in terms of exclusion is purely negative and does not give any information
about the status of the excluded. If we reverse the perspective, we can also define
property as resulting from the excluded individual’s recognition of the freedom
of choice of the proprietor. In this case, we can conceptualize property as legit-
imate externalities erga omnes, i.e., which everyone recognizes as allowable. One
example of this view is the Jewish conception of property as a gift of God, especially
land.™® As such, it is defined by responsibilities and obligations to the community
which recognizes this property. One of the critical consequences is that within the
community, one cannot use property to gain an advantage over another member,
such as taking interest from a loan or accumulating land as a gift of god. In the Ju-
bilee year, all original owners are reinstated by returning the property and loans.
Hence, property of land as the key resource went hand in hand with the agricul-
tural commandments mitzvot.

There has been a rich debate in Islamic law for more than a century, following
the Ottoman efforts to modernize the country, which shows that property can be
contextualized very differently from the case of the countries where the civil laws
were inaugurated originally.”'® The reason is that if the introduction of modern
“property” is part of modernizing the state, it is per se seen as a public right in the
sense of contributing to the public good. This view was compatible with Islamic
law that obliges the proprietor to use it in a productive way, even for accumulating
wealth, because this, in turn, enables him to do the deeds that are beneficial to the
community. In this sense, modernizers could argue that Western private “prop-
erty” also serves a public purpose. However, there is also the possible implication
that the state appropriates resources for development, which would, in fact, con-
tradict Islamic law. In Chinese constitutional law today, “property” as private is

107 Posner and Weyl 2018. We come back on this in the next chapter.
108 Serkin 2016, 14 ff.

109 Aluffi and Francavilla 2017.

110 Tripp 2006, 21 ff, 56 ff.
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explicitly protected, but contextualized in a similar way as a means to foster na-
tional prosperity and economic growth.'! In Russia, the reforms of Cathrine the
Great introduced “property” as a privilege extended by the Imperial power. This
has created a deep tradition of seeing “property” as derivative of state power, and
not as a natural right in the Lockean sense.™

In general, legal spheres differ in the extent to which property weighs rights
and obligations. Western civil laws emphasize the rights dimension, and assign
the obligations to government regulation, whereas other regions, though copying
these laws partially, emphasize obligations of the proprietor, if only in the sense
that the holder of property takes responsibility for moving the country forward
economically. Yet, this focus matters regarding actions such as expropriation for
public projects, where most laws include this sovereign right of eminent domain.
Suppose private “property” is seen as having the function of fostering economic
development. In that case, there is no principled protection if the government
plans to implement a project that also contributes to that goal, such as building a
highway and expropriating farmers, as in the case of China. This also affects the
judgments about the amount of compensation. So, even if the legal norms may be
similar, the different contextualization of property results in large differences in
practice.

The issue of rights versus obligations relates to the important difference be-
tween two kinds of holding rights to an object, often seen as transcending prop-
erty. This is the distinction between stewardship and ownership. In some constel-
lations, the steward is a person who can enjoy full rights of possession and enjoy
the benefits of the object but is still not regarded as the proprietor.’ This con-
struct was dominant in defining the property of family lines in Europe, such as
in legal constructs of trusts and fidei commissum. The difference is crucial when it
comes to potential liabilities of the steward in her or his economic concerns: Since
a steward is not the proprietor, she can only be liable with her personal wealth,
that is, her own property, but not with the property of the family line which she
does not own, although being responsible for managing it. This construct is by no
means only relevant historically. Many modern financial instruments in the fund
industry use the trust model to reduce the liability of proprietors.™™ Medieval con-
structs of trust law create the durability of the financial entity of capital here.

111 Long 2009.

112 Herrmann-Pillath 2019. As Widerquist and McCall (2021) show, this is true for many emerging capitalist
nations in history. The only difference is whether the monarch grants the rights or whether the elites
themselves grant them, such as the members of the British parliament during the enclosure movement.

113 Emerich 2017.

114 Pistor 2019.
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Historically, modern civil laws aimed to block any attempts at separating
stewardship from property to create the conditions for foreclosure in case of
bankruptcy of the steward. This reveals the deep connection between “property”
and credit since “property” provides the means for being able to redeem a loan
and, hence, being creditworthy in the first place. However, this presupposes
adequate information about the value of the “property,” which requires that there
is a sufficient volume of trading such items on the market. A major concern of
modern civil laws was reducing all impediments to the alienability of land and,
hence, establishing a market and market price for land. This also allows for the
use of land as collateral for loans, thus enabling other forms of investment.'® If
a steward is doing business without the backing of alienable land, this type of
guarantee for lenders is lacking.

In our context, there are two important consequences. The first one is that the
difference between wealth and property assumes even greater significance: Some-
one can own “property” but may even have negative wealth if she is indebted.
This comes to the fore if, eventually, foreclosure is necessary to redeem a loan.
This does not only refer to land, as in the early stages of capitalism, and in much
of informal finance in developing countries today, pawnshops play a critical role
in providing loans. In this case, even minor goods could become pawns if they
are only durable.” This leads to the conclusion that in a monetary economy with
widespread debt relations, most “property” is never absolute but relative to the
wealth status of a borrower-proprietor.!’” In times of financial crisis, therefore,
many proprietors suddenly lose their “property.” Here, the state’s role becomes
crucial since, with the civil laws, the state also became the ultimate enforcer of
debts. One consequence is that we must distinguish between property that is ab-
solutely protected from any debt enforcement, which is the legally protected ex-
istential minimum. Only this property is truly absolute. In most cases, this refers
to property necessary to lead a decent life, and which is necessary to earn a liv-
ing. For example, a luxury car may be pledged to buy a cheaper one for someone
who needs the car for business. Importantly, pension claims are mostly protected,
which strengthens the case for treating such entitlements as property.

The second consequence is the dissociation between the material property and
its value, which relates to the special treatment of pecuniary externalities in mod-
ern capitalism. If my estate is damaged by some nuisance, such as blocking sun-

115 This aspect has also been emphasized in the context of Global South informal settlements, where lack of
legal “property” blocks access to finance, as emphasized by the influential work of de Soto 2001. However,
as Benjamin and Raman (2011) argue, this view does not recognize the complexity of embedded social
relations governing assignments of powers of disposition among groups and individuals.

116 Woloson 2012.

117 The central role of debt in understanding societies is the theme of Graeber’s (2014) influential work.
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light and access to the shore, I may take legal action. But I cannot take legal ac-
tion if market conditions change and its value plummets, with the possible con-
sequence of driving me into bankruptcy if I am heavily indebted and confident
about its value. Even if this loss of value is caused by reckless speculation on real
estate, I cannot claim compensation from the speculators. This is remarkable, as
financial claims are often legally protected, but not the expectations about “prop-
erty” values: A proprietor holds an object, not its value. From that point of view,
stewardship implies that the steward may lose value in terms of discounted fu-
ture streams of income generated from an estate, but this does not translate into
a change in its subjective value, including the certainty that it can never be fore-
closed at conditions that might reflect the declining discounted value.

This shows that the distinction between wealth and “property” acquires a dis-
tinct meaning in the context of a fully developed market economy. In a specific
sense, “property” does not fully protect wealth since the latter depends on mar-
ket conditions. This is salient in the context of capital markets and explains why
we still observe that family businesses tend to shun the capital markets, given the
risk of being forced to relinquish their “property” by hostile takeovers reflecting
divergent market valuations. On the other hand, shareholders of listed companies
are not protected at all against the loss of value of these shares. The share may be
a title of “property,” but the wealth defined by that title, which is manifest in its
value, is highly uncertain.

This discussion shows that stewardship of inalienable property is only one
form of disconnecting property from markets. In our semantic domain of prop-
erty, we may say that we have cases of property that is fully assigned but not
appropriated. This constellation has distinct forms in modern societies, such as
endowments as legal persons. Here, the distinction between subject and object
of property is neutralized because the object owns itself. In Western conceptions
of property, this notion emerged in the context of canon law and its creation
of the legal person, such as in the famous dispute over the question of who
owns a monastery when the last monk passes away: Is it the church or does the
monastery own itself, due to its continuing material presence that embodied its
legal personhood?"® Similar constructs can be found in many societies, such as
the heritable foundations of the wagf in Islam or the lineage trusts in Imperial
China.

118 Thomas 2011.
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The objects of property

The previous discussion points to the question of what are possible objects of prop-
erty and in which specific sense? The difference between common law and civil law
raises several important issues. As common law focuses on relationships between
people, in principle, it is flexible regarding objects. German civil law and similar
laws are more constrained in only referring to corporeal objects.™ This raises the
question of whether objects are just anything, whether particular objects are ex-
cluded, and whether different kinds of objects also define different types of re-
lationships. In theory, the abstract notion of property means that anything can
become object, and that the relationship is the same over all kinds of objects. This
not true in practice, and at a closer look only refers to “property.” Indeed, the dy-
namic of capitalism builds on what we will conceive of the performative power
of “property,” in the sense of transforming any object into something that can be
appropriated and traded via markets, and even stronger, in the sense of creating
objects as new elements of social ontology.!?° These performative powers of lan-
guage ultimately undermine the distinction between corporeal and incorporeal
entities, since this distinction itself is performative.!

Regarding the first point, the range of objects is structured and constrained.
The most important relates to humans as objects of property. Slavery is outlawed
in most societies today. This constraint is only limited to humans; there is “prop-
erty” of animals. At the same time, as in German civil law, there is a legal twist:
Despite being objects of “property,” animals are explicitly excluded from the do-
main of corporeal things, which reflects their special moral status. However, this
is a recent development, and in many legal domains, this is still the case, implying
that owners of animals should be allowed to handle them as they like. There is an-
other important variation of this theme, which is property held in one’s own body.
On the one hand, this is clearly implied by ideas about ownership, essential also
to Locke’s theory of property, but at the same time “property” is tightly limited, as
we are not legally permitted to sell ourselves into slavery or trade our body parts.

The latter observation shows that the nature of the object matters for concep-
tualizing the relationship with it: The human body is a special object, and hence
property takes a specific shape, affecting many issues in social life, such as the
debate about legalizing prostitution. However, often, it is the legal relationship

119 For a discussion of the differences and their historical roots, see Gretton 2007.

120 Searle 1995.

121 For example, single fish in fisheries may not be objects of “property” since there are technical limits to
appropriation, but via fishing quotas, they become “doubled” as virtual entities that can be appropriated;
Holm and Nielsen 2007.
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that defines the object and even creates it performatively. Most importantly, this
relates to land. Consider a parcel of land: this consists of myriads of different ob-
jects, such as different kinds of sand, worms, and plants, as well as animals that
live there continuously. “Property” of land does not refer to all these objects di-
rectly, as this would imply that the “property” would be subdivided into the same
number of rights.?? Instead, “property” refers to the abstract notion of a parcel,
in principle, a segment on a map. All objects within such a segment are assigned
to the “property” holder. We can also interpret this as creating an object by means
of legal procedures of mapping land.'?® It is important to distinguish this from
possession: In reality, an owner of a parcel of land has only limited possession of
all objects there, in the sense of controlling them.

In fact, this performative dimension of law is pervasive. The example of land
shows that there is the fundamental problem that once a right exists, all corporeal
things are, in fact, incorporeal, namely rights, like the parcel of land identified in
a cadaster. This can be reversed in the sense of reifying incorporeal rights, such as
rights on an idea, that is, an intellectual property right.

One important following phenomenon is the reflexivity of “property.” This
means, there is “property” of an object, and there is “property” of the right of
property. The latter may be itself corporeal, such as holding a title on an object
without which the claim would become void if contested successfully. This is
the key condition for separating “property” and possession phenomenologically:
“Property” is independent of factually relating to an object physically. Yet it does
not mean that it has powers independent from action, which is a dispute that
ultimately leads to an assignment by a third party.

The reflexivity of “property” has one crucial consequence: If we consider “prop-
erty” of rights, all ontological distinctions between objects become neutralized.
This has been especially true for the recent decades, which saw an expansion of
“property” to many new domains, such as genetics. However, in most societies,
there are restrictions on what becomes an object of “property,” as said, even in
capitalist modernity. This is most salient when considering societies in which the
modern notion of “property” had been introduced. An illuminating example is
19th-century Russia.'** Following the reform initiatives of Catherine the Great,
a concept of absolute “property” was imported into Russia, which turned out to
create obstacles to economic development, for example, regarding the exploita-

122 This has been labelled the “tragedy of the anti-commons”: Heller 1998.

123 Vanuxem 2022. As Max Weber had already shown, the surveying of land in the provinces was a transfor-
mative power in creating “property” in the Roman empire, even though this was not “absolute;” Kantor
2017. The transformative role of land registries is also emphasized in the context of colonial disposses-
sion, see Bhandar 2018.

124 Pravilova 2014.
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tion of mineral resources or the extension of waterways. Hence, there was a soci-
ety-wide debate about whether private “property” should be transformed accord-
ing to public interest. Interestingly, this also raised the question of the subject of
property. In the earlier reforms, the notion was that this was either private or the
state. In Russian debates, the public was invoked as a third domain. For example,
there was a discussion about intellectual “property” and ownership of artworks
in which not only a public interest in access to cultural goods was emphasized,
but also the important point of who was the actual producer of a cultural good.
One opinion was that this is not the individual artist alone but also the commu-
nity to which he belongs, historically and contemporarily. This leads to a different
assignment of “property” compared to individualistic intellectual “property.”

In many societies there are ideas that certain goods are basic needs and there-
fore cannot be appropriated, such as in Islam water. This example belongs to the
wider domain of property of nature. There are large differences between coun-
tries with regard to the question of whether privately owned land, such as forests,
must allow access for non-owners, not only for trespassing or hiking, but also,
more specifically, for foraging.'®® One example of this is the Swedish allemansrit,
which goes back to vague customary rules but even obtained a constitutional level
in the late 20th century. In practice, that means there is a distinction between the
tomt, an area surrounding a dwelling, and the larger parcel of land that is legally
private “property.” Non-proprietors can use the land beyond the tomt freely, up to
a certain limit. However, this may even include commercial uses, such as guiding
a hiking group and camping for two days. This differs radically from the situation
in England where any economic use is strictly prohibited. In France, foraging is
prohibited, even for personal consumption.

Hence, in general, we can say that the nature of the relationship between the
subject and the object of property is also determined by the specific status of the
object. Yet, reflexivity implies that this is not simply an ontological given. This is
salient in the economic uses of the “bundle of rights” notion. Here, this notion
can relate to absolute “property” when it comes to “property” of those rights. For
example, someone may only have a claim on the fruits of a tree, but not the tree
itself. Yet, this right of the fruits can itself be absolute, for example, including the
possibility of alienation, and may not allow anybody else to interfere with my uses
of the fruits, such as my relatives. Economics does not make this explicit, but this
point seems to distinguish two very different conceptions of the “bundle of rights”
notion: One is in anthropology, where the notion is invoked to describe the com-
plexity and embeddedness of property,**¢ the other is economics, where the em-

125 Valguarnera 2017.
126 Turner 2017.



CHAPTER 2 91

phasis is on the exactness and clarity of rights in bundles."*” Hence, in economics,
the private “property” notion as ownership prevails even in the view of the “bundle
of rights.” This is important, for example, when it comes to analyzing institutional
arrangements such as a commons: A group of people may jointly own a commons,
but their use rights may have very different statuses, especially when it comes to
alienation via markets.'?®

Objects also have a different status for purely practical reasons. Property
of perishable and movable items is mostly by recognition of possession. There
are objects in which possession is difficult to achieve and secure, an issue that
economics mostly deals with, distinguishing canonically between private goods,
common goods, club goods, and public goods. However, this distinction is only
treated in the context of “property,” which led to very misleading ideas such as the
so-called “tragedy of the commons.” Economics only focuses on creating means
of appropriation via “property” but does not consider the full semantic domain
of property, which is only adumbrated in Ostrom’s approach to the commons.
However, even in the case of purely public goods, recognition and assignment
can establish forms of property without appropriation.

Finally, the language of property is itself the object of the various actions creat-
ing property, which thereby assumes a performative function in a literal sense, as
a strategy of political pursuit of interests, in the Weberian sense. This is especially
true for contexts of legal pluralism and contested states of legal transformation, as
in decolonizing countries, where this process is often far from being completed
because the new governments often stand in the legal traditions of the coloniz-
ers.'”

Conclusion

The essential insight of this chapter is that property is a universal feature of hu-
man existence, but this does not mean that appropriation is universal. Appropri-
ation is only one mode of property. If we own our body, contra Locke, this does
not mean that we appropriate our body; we recognize it as our own, and others
might agree, unless they appropriate us, for example, enslaving us. Recognition

127 Stiglitz 2013, Ho 2013.

128 As mentioned, the divergence between economics and anthropology is salient in the anthropological
critique of Ostront’s theory of the commons, arguing that it marginalizes the centrality of social rela-
tionships in handling property; Wagner and Talakai 2007.

129 Lund and Boone 2013.
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is a mode of property that is universal across all human societies and takes differ-
entinstitutional forms. The most elaborate institutional form of recognition is the
law. However, this does not mean that the law determines practice. The law mostly
becomes relevant only in case of conflict, especially when disagreement in recog-
nition results in appropriative conflicts. Hence, in such cases, the law becomes
an institutional means of appropriation. Yet, the judge does not enact appropri-
ation: The judicial action is in the mode of assignment. In fact, as we have seen,
property is assigned and not appropriated in many societies, such as in traditional
inheritance, which is the dominant mode in land-based pre-industrial societies.

These distinctions are essential for acknowledging the centrality of alienation,
which is universal in defining property in specific social contexts. Whether a cer-
tain object or feature in the real world is alienable from the person who is recog-
nized as having it defines entire social ontologies. Alienability is independent of
physical separability, and it can materialize in different institutional forms. If we
approach this in most abstract terms, inalienability means that the feature is a
constitutive part of the identity of the person who has it. For example, this book
may be seen as inalienable from me as its author. However, this does not imply
that others cannot appropriate the printed text and copy it so that what seems
inalienable is only its ideational content. Even in this case, others may claim that
I have stolen their ideas, perhaps inadvertently. Or they may believe that a spirit
possessed me and planted them in my brain. As we have seen, diverse beliefs about
alienability are a defining feature of orders of property. To a large degree, alien-
ability is a performative feature of property orders.

This insight s critical for distinguishing capitalist modernity from other types
of society since much of the current theorizing about property unduly general-
izes over these specific conditions. Weber’s views are seminal, as they highlight
the centrality of specific forms of alienating appropriation that are mediated via
markets and money, resulting in crucial conceptual distinctions such as between
Eigentum and Vermdgen. In many societies, appropriation often takes the form of
legitimate theft targeting out groups and is shunned within communities. This
constellation has been consistently misinterpreted as showing that these soci-
eties do not have property. They do not have “property,” but property mainly by
recognition and assignment. The centuries of debates about the origin of “private
property” have been wasted intellectually, as they generalize over the specific cap-
italist form of property. This debate is mostly a delusion of our modern language
of property, which is endogenous to the economic system which now dominates
most of the world economically, but not necessarily the diverse life-worlds of peo-
ple living under its reign, if only at its margins. Accordingly, the critical task for
developing a new approach to property is creating a new conceptual and termino-
logical framework, which we will discuss in the next chapter.



Chapter 3: The theory of havings

Economics and property: An uneasy relationship

Building on the insights gained from our explorations of the languages of prop-
erty, this chapter develops a new theoretical frame for the economic philosophy of
property, with the radical move of discarding the concept and suggesting the alter-
native of “having.” In English, this involves the creation of a new word, “havings”,
akin to “belongings,” from the root verb “to have.” In German, this only means to
revive words that are still in use but are antiquated: The verb haben relates to Habe
or Haben, similar to the English belongings. We also have the meaning of assets in
referring to bookkeeping as Soll und Haben. I will argue that the term “havings” is
appropriate to denote the full breadth of property as salient in the previous chap-
ter.> More fundamentally, we will approach having as a constitutive form of hu-
man existence related to living beings’ universal notion of autonomy. As we will
see, this goes back to the idea of property in German idealism, though eschewing
the idealistic component, as in Sartre’s view of having avoir as one fundamental
aspect of an existential triad with being étre and doing faire.?

Although my concern is the economic philosophy of property, this is far from
doing economics of property. I do not use the expression “economics of property”
because this would imply approaching property from the viewpoint of markets
and viewing the functions of “property” in their context. As we have seen, this
is precisely the critical issue in differentiating between different property dimen-
sions. Property is a condition for markets to operate. Still, it cannot be treated

1 Of course, many authors tend to use the verb “have” to discuss generic aspects of property, for example,
Lomasky 1989. In his classical article, Honoré (1961) discusses the relationship between “own” and “have”
and refers to the latter only as “having rights” to be distinguished from owning a thing by having this
right. My approach differs from such uses as it introduces havings as a foundational term.

2 In the previous chapter I have already pointed out, following Aikhenvald 2012, that in many languages
the basic form of a possessive verb is an equivalent to “have.”

3 Sartre 2017, 754-785. We briefly explored Sartre’s views in the introduction to this book.
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as endogenous to markets in both the empirical and the normative sense, be-
ing transformed and degenerated into “property.”* Empirically, property as a con-
stituent of agency goes far beyond market agency and reaches into all social do-
mains, such as family and politics. Property is a necessary condition for human
action. Normatively, reducing property to market functionality leads to patholo-
gies of “property” in these other domains. We meet a Polanyian paradox: Property
is necessary for markets, but market forces erode property.

This paradox must be stated clearly. Property and markets stay in principled
tension because property is a barrier to competition while being undermined by
competition at the same time. The German ordoliberal economists had argued
that private property is only beneficial to society if reigned by competition be-
cause otherwise, it becomes a source of economic power and inequality.® Their
idea of the competition was neoclassical, hence oriented towards the conditions
of perfect competition. This requires a particular economic structure in which all
economic actors, entrepreneurs, firms, and customers are units that are small rel-
ative to the size of the market so that they cannot influence the parameters of
the market, most importantly, the price. Obviously, this idea has not been real-
ized in modern markets. Hence, there are always two dysfunctional tendencies;
the first is the creation of market power, aka monopolistic structures. Second, ex-
ternalities result from actors with market power shifting liability away. For the
Ordoliberals, therefore, one key aspect of the institutional design of property was
full personal liability and the rejection of all legal forms of limiting liability.®

This tension between markets and property has been most succinctly stated
in the “radical markets” approach championed by Posner and Weyl.” They go far
beyond the Ordoliberal critique of “property” and design a system where property
would effectively wither away from the established meaning of absolute private
“property.” This works via a universal system of subjecting all assets to an auction
system where bidders can constantly challenge the current holder of the asset and
take it over. We do not go into the details here. Suffice it to say that the condition
for this is a procedure well designed in auction theory, where holders of assets
truthfully announce their estimate of its value if this estimate also serves to as-
sess their tax rate on this asset. The original model for this is land ownership and

4 For arelated view, see Blumenfeld 2024. He criticizes the current mainstream view of approaching prop-
erty either in the legal or the economic sense, sometimes combined, thereby obfuscating what I have
referred to as its ontological dimension, following Sartre.

5 The classical exposition is Eucken 2004.

6 This position was already regarded as anachronistic at Eucken’s time and was rarely maintained later.
Bannas and Herrmann-Pillath (2020) put it at the center of their alternative view of economic system.
The reactions are similar as in Eucken’s times, Frithbrodt 2021.

7 Posner and Weyl 2018.
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land tax. Still, Posner and Weyl expand this to all durable assets, thus envisag-
ing a computerized registry of all valuables (cars, washing machines, or expensive
watches). All holders of assets enter their assets into this registry and are obliged
to join the auction so that any other bidder who thinks the asset is more valu-
able can take it over. This incentivizes the holder to state the actual value, which
also resolves the assessment problem for the government, which taxes the asset.
Similarly, the bidder must be truthful about her estimation as her tax duty would
increase at the inflated values.

Here, the realism of this proposal does not matter. The proposal implies that
ultimate ownership is by the government representing the market community, as
in the original models for land ownership championed by Henry George or Sil-
vio Gesell.® In this sense, private “property” is discarded. The market is based on
public property held by the government as a steward. The economic actors only
have powers of disposition continuously reshuffled by the competitive auctions.
This universal auction becomes the pillar of the market system. Hence, markets
without private “property” are not only feasible but also amount to the perfection
of the market system.

Another way to demonstrate the contradiction between market and property
is by showing the irrelevance of property, which follows from the Coase theorem.’
The Coase theorem also underlies the auction model. It states that if transaction
costs are close to nil (which would be technically achieved by the computerized
auction system) the initial assignment of property rights does not matter for mar-
ket outcomes because these rights will be reshuffled by the market such that the
most efficient holder of the rights will obtain them. However, this also means that
in a world with significant positive transaction costs, property matters.'

This brief discussion reveals a severe misunderstanding of much of the liter-
ature on property, especially the critical approaches: Capitalism does not need
property in the Blackstonian form. Or, another possible interpretation, capital-
ism endorses property to enforce economic power, but not market efficiency." In
the latter case, we must sharply distinguish between capitalism and what eco-
nomics theorizes as market system. The misunderstanding perhaps originated

8 Gesell 2022; George 1879.
9 Coase 1960.

10 In Russia, the Coase reasoning produced the catastrophic result of nurturing the oligarchy since Russian
economists argued that following the Coase theorem, the market would reshuffle the property rights
independent from initial assignments to end up with the most efficient holder; Sutela 2012, 11, 27, Frye
2006.

11 As we saw in Chapter 1, this was Weber’s view: Property is necessary for imposing the factory discipline
on propertyless workers. Accordingly, early social movements against budding capitalism such as the
Levellers emphasized universal rights to smallholdings to ensure independent livelihood; Oswalt 2024.
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with Marx, who confronted the enclosure movement as a young journalist. How-
ever, as the Ordoliberals pinpointed, if property is endogenous to markets, there
are strong incentives to design it so that liability would be reduced, hence weaken-
ing one side of property as much as possible. At the same time, control is desirable.
Therefore, in practice, capitalists prefer forms of property that are remnants of the
feudal system, with the property being fragmented so that they can claim the prof-
its from exerting their powers of disposition while reducing their liability."* These
constructs go back to legal forms of feudal family estates and stewardship, such
as the trusts in common law, and had been targets of the civil law reforms accom-
panying the emergence of capitalism. Yet, capitalists only used these new legal
forms to expand markets to achieve full alienability of a maximum number of as-
sets. With alienability assured, they could move on to create forms of “property”
according to their needs.

I use the term “capitalist” here mainly for rhetorical purposes. Analytically,
the precise term in the Weberian sense would be the distinct group of “investors,”
whereas the term “capitalist” also includes the entrepreneurs.” If we define
the latter as individuals who do not only pursue profit but also a project, such
as launching a new technology, one conspicuous observation is that often en-
trepreneurs, such as the paradigmatic family business founder, aim at full control
via private “property,” even often accepting full personal liability. In contrast, in-
vestors display another paradoxical stance. On the one hand, they want to reduce
risks by limiting their liability, favoring opaque property arrangements different
from private “property.” At the same time, they strongly prefer full liability of
those actors who receive their investment, which is most salient in the relation-
ship between lender and borrower. Moreover, they also prefer clear assignments
of property. So, there are two forces, one favoring clarity of property, the other its
opacity.

Therefore, to understand property, it is essential to recognize the deep rela-
tionship between finance and property in modern capitalism, which is obscured
in the understanding of private “property” in the legal and philosophical field,
which, however, also shapes the ideology of property in modern economics.*
Modern economics stresses the clarity of property rights, but investors prefer

12 Pistor 2019. Historically, limited liability was not universally favored by entrepreneurs but by newly
emerging investors operating in the capital market; Ireland 2010.

13 Investors were a distinct type of agent emerging in the 19 century;Preda 2005.

14 Historically, this contradiction played out with full force in the early history of the United States, when
some founding fathers, in particular Washington, were deeply engaged in financial operation of land
colonization, while settlers simply aimed at occupying land. This led into conflicts, if land was assigned
via government fiat as financial asset to be sold to future proprietors, while settlers already claimed
possession, Lockean style; Goetzmann 2017, 388 ff.
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opacity in practice; as the Chinese proverb says, you catch fish in muddled water.
One task of this chapter is to develop a conceptual frame that can deal with these
complexities.

Property, agency, and institutional action
Property, freedom, and violence

Our starting point is the relationship between property and agency, which we have
already established in the previous chapter. This relationship stays at the center
of the tradition of German idealism on which I build, especially Hegel.”* Hegel’s
philosophy allows us to dissect the uneasy marriage of economics and “property”
in a productive way. However, we will not follow his approach literally but only as
an essential inspiration. In this sense, the approach is Hegelian, or, dogmatically
speaking, neo-Hegelian.*

One red thread linking most philosophical contributions to property is that
property is a material condition of freedom, since freedom must express itself in
actions that necessarily engage external objects. It defines this formally as delin-
eating the domains of freedom that different individuals must mutually respect.
This implies that property must be a universally valid category if we accept the
idea of individual freedom. Property combines negative and positive freedom.
First, property excludes others from interfering with my choices, and second, I
have nothing to choose from without property. This notion of property is not eco-
nomic in the narrow sense, although it refers materially to scarce goods. Scarcity
matters conceptually because only if a good is scarce are people interested in ap-
propriating it, even if others control it. This leads us back to our discussion of
theft.

15 My discussion is deeply influenced by Jakob Blumenfeld’s magisterial work; Blumenfeld 2024. Hegel’s
notion of property is mostly discussed in the context of the Philosophy of Right, Hegel 2009, §§ 41-
71. In this view, Hegel is recognized as the creator of the German term Privateigentum. However, as
Schnidelbach explains in detail, different from the Anglosaxon theories of property, which Hegel fully
absorbed, Hegel did not believe that Privateigentum is a sufficient condition for freedom; Schnidelbach
2000, 205 ff.

16 My Neo-Hegelian view is developed in Herrmann-Pillath and Boldyrev 2014.
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Theft is a central theme in Hegel’s thinking about property.’” Hegel starts with
possession and argues that claiming possession of a good can always mean theft
if that excludes others with similar intentions. Once possession is claimed, theft
not only materially deprives others of the good but also invalidates their claim.
Hegel approaches this constellation from an analytical level: Theft is an unlim-
ited expression of freedom that formally and materially invalidates the freedom
of others. Hence, theft leads to conflict, which is not just a struggle over the good
but a struggle over recognition or lack of recognition. Property means recognizing
the possession claim.

To some extent, this is a Hobbesian view, but Hegel adds the dimension of the
person and her freedom. Unlike the anglophone philosophical tradition, individ-
ual freedom is not seen as a precondition of social interaction but only emerges
from struggle. This means that freedom results from recognition of the other, and
the same applies to property. Different from possession, property is only possible
by being recognized. In considering civil society, Hegel lifts this argument on an
even more abstract level in relation to money and exchange. Money is a medium
of abstraction, thus eventually constituting property as a right in exchange, effec-
tively implying the erga omnes transition we discussed in the previous chapter.

Aswe see, Hegel covers many aspects that we extracted from the analysis of the
language of property. His view departs from economics even though he explicitly
refers to the economy and receives many insights from the Political Economy of
his time.!® In modern economics, few approaches come close to his view on prop-
erty and struggle; notably, Douglass North, in his later works, co-authored with
Wallis and Weingast.” This departs radically from his earlier New Institutional
Economics approach in explaining institutional evolution, particularly property,
due to violent struggles over control of resources. Hence, throughout most of
human history, property regimes do not reflect economic forces of efficiency but
the role of property arrangements in pacifying society, though by violent means
controlled by a property holding group that had concluded a peace treaty among
themselves and enforced their property on all others.?® Like Hegel, North and
co-authors argue that property only transcends this constellation in a society

17 Blumenfeld 2024, 194 ff. Blumenfeld’s account differs from the mainstream interpretation (e.g. Ritter
2004) since he looks at Hegel's oeuvre in toto. Then, a similar tension emerges as in the juxtaposition
between the Phenomenology of Spirit and the later works. The Philosophy of Right analyzes a historical state
thatis already manifest due to the unfolding of Spirit, whereas the Phenomenology explores the historical
struggle of its emergence, both societal and individual. The focus on theft belongs to the latter.

18 The state of Hegel scholarship on this point is summarized in Herrmann-Pillath and Boldyrev 2014, 21 ff.
Important contributions include Waszek 1988 and Priddat 1990.

19 North, Wallis, and Weingast 2009.

20 This view receives abundant empirical support in Widerquist and McCall, 2021.
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following the rule of law and constitutional constraints on power. Under such a
regime, further property evolutions will reflect the economic forces of efficiency.

Hegel would not endorse the latter conclusion. On the one hand, Hegel clearly
assigns property to the level of civil society, which corresponds to North’s rule of
law regime. Yet, Hegel goes beyond in diagnosing dysfunctional distributional
consequences of a civil society that is not embedded in ethical life, which he de-
fines by the fundamental institutions of family, corporations, and the state. This
represents a dialectical move from concrete (struggle) to abstract (civil society)
back to concrete on the higher level of ethical life.?! This corresponds to a view of
freedom that goes beyond negative freedom in emphasizing the role of institu-
tions in ethical life to provide the conditions of positive freedom.*

The tradition of German idealism partly anticipates what today is labelled lib-
eral or progressive property in the anglophone discourse.?® Property is not an in-
dividual right but is bound to recognition in the community and hence inherently
includes obligations, especially ethical ones. This also transpired in the previous
chapter: Most culturally diverse forms of property define this as a right assigned
to an individual and tied with obligations to the community that recognizes this
right. Radically different from the Lockean tradition, property is not a given or
“natural” individual right but is an institution through which societal governance
is enacted. Most importantly, this also means that property cannot be reduced to
the contingent historical outcomes of past struggles.*

In seeing property as an institutional medium of pacifying society, it is not
mainly contextualized in the economy, even though its objects are economic
goods. Most economic theories of property commit the error of concluding from
the latter that property is contextualized in the economy or, even narrower,
markets. Furthermore, even if we consider its pacifying role in the first place,
pacification is not necessarily peaceful because it often means violent suppression
of resistance against appropriation.

Property and embodiment

Hegel’s philosophy also suggests moving to a deeper analysis of property as con-
stituting the conditions for agency. Following the detailed elaboration by Basso

21 Pippin 2008.

22 Neuhouser 2008.

23 Dagan 2021, Alexander et al. 2009.

24 An extreme version of the opposite view is Nozick’s theory of property as historically evolved entitle-
ments which current legal orders can only protect and thereby sustain; Nozick 2013, 150fF
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and Herrmann-Pillath, I approach property in the two movements of outward and
inward embodiment.? I do not explore the entire embodiment framework here,
though, only focusing on what is needed to understand property as an institution.
The gist of the argument is shown in Figure 3.1.2° Hegel approaches the mind as
a complex totality with different “moments”, which he calls “spirit” or in our con-
text, more specifically, “objective spirit.” That means the spirit as mind is not “in-
side” the individual but is an assemblage of the subject, objects, and other sub-
jects. Outward embodiment refers to Hegelian “expressivism,” that is, the mind
is only real in expressing itself in the world and creating objects, such as linguistic
utterances or labor.? Vice versa, these objects become inwardly embodied, shap-
ing the mind; for example, writing down an idea changes my thinking.?® Finally,
this interaction between the mind and the world includes the recognition by oth-
ersinafundamental way, for instance, since the meaning of my utterances is con-
stituted by their collective understanding.?’ In sum, mind as spirit is not an in-
ternal given for human interaction with the world. Still, it is an emerging and
evolving process engaging the individual and the world and is, in this sense, “ob-
jective.”

25 Basso and Herrmann-Pillath 2024. These tightly coupled movements correspond to Sartre’s analysis of
appropriation, which we explored in the introduction.

26 The original version is in Herrmann-Pillath and Boldyrev 2014. The diagram is the modified version of
Basso and Herrmann-Pillath.

27 Expressivism is a core concept in Charles Taylor’s interpretation of Hegel, Taylor 1975.

28 This view is well developed in modern cognitive sciences, see, for example, Menary 2007.

29 This critical point has been made by many 20" century thinkers, foremostly, Wittgenstein in his argu-
ment of the impossibility of a private language Wittgenstein 2009, Candlish and Wrisley 2019.
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Figure 3.1: Hegel’s notion of objective spirit
Source: own diagram (based on Basso and Herrmann-Pillath 2024)

Hegel’s concept of institutions as incorporations of objective spirit must be
seen against this background of two movements of embodiment. For Hegel, in-
stitutions are a “second nature.” This means, on the one hand, institutions are
internalized, which Basso and Herrmann-Pillath render as an “inward embodi-
ment.” For example, the institution of money becomes internalized if we adopt a
calculating stance towards social interactions, such as weighing mutual gifts in
terms of monetary balances and not, say, appreciating them in terms of expres-
sive meaning. On the other hand, outward embodiment means that the institu-
tion is essential in creating our capacities of action, resulting in material mani-
festations. For example, if I own my car, I can adorn it with my personal items or
change its design according to my taste. Inward and outward embodiment con-
tinuously play together: Acquiring the car as my own creates psychological own-
ership, which motivates my expressive action, such that eventually, my feeling of
ownership is further enhanced. We add the Hegelian dimension of recognition:
If my property becomes highly personalized, others will strengthen their stance of
recognizing this as my own. In other words, we institutionalize ourselves, and we
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are being institutionalized in the recognition by others. We can approach this as
the primordial form of institutionalization, which is independent of developed
forms in human societies, such as the law.*°

The Hegelian view implies that property is constitutive of human agency. Hegel
develops this in terms of the relationship between humans and nature, such that
property means establishing human dominance over nature to enable human ac-
tion. We come back to this point in Chapter 5. Here, we look at the implications
on the concrete level of single objects of property. The role of property in creating
agency corresponds to recent developments in research on material agency, which
argue that agency is not a property of individuals but emerges in assemblages of
bodies and artefacts.* This refers to Merleau-Ponty’s famous example of the blind
person’s stick, which becomes a part of the body as seeing the world. This kind of
inward embodiment of material artefacts is well recognized in the brain sciences
today, with brain structures assimilating objects even across sensory domains,
and corresponds to theories of extended cognition, which claim that artefacts like
the laptop become constituents of our cognitive system, now including the brain
and the computer.** These views move beyond possession as a mere power of dis-
position, maintaining the clear separation between subject and object of property.
In distributed agency, this distinction implodes and transforms into what Barad
calls intra-action.*® Subject and object merge and constitute a new agential entity.

Clearly, such a transition can only happen if the material entity is durable in
relation to the flow of actions. On non-durable items, we can only express property
asreferring to a type of action that is my personal characteristic. Yet, we notice the
closeness to the etymology of property. If I eat bananas three times a day, I can
claim this habit as my own, but I cannot go to the grocery and claim the bananas
there as my own because of my habit. The habit is embodied, but not the banana.
This is different if I wear a watch evoking precious memories of my grandmother.
The watch has become part of my personal identity. If I lose it, my claims are based
on both my formal “property,” and this embodied relationship. Embodiment is
implied in the legal construct of “subjective value” that can be invoked in cases such
asthe division of a family estate during an inheritance dispute court proceeding.*

30 Interestingly, this view combines two seminal theories of property, Locke and Hume. Locke emphasized
outward embodiment in his ideas of labor creating primordial property. Hume emphasizes the role
of recognition, even in a fundamental cognitive sense, as property is seen by others as belonging to a
person; on the latter, see Schlicht 2018.

31 Malafouris 2013.

32 Clark 2011.

33 Barad 2007. We referred this view to Sartre in the introduction.

34 Serkin 2016, 94 ff.
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Even though embodiment is not referred to in mainstream economic and legal
theories of property, itis essential in many ways. An important example is intellec-
tual “property,” which builds on the idea that ideas express individual creativity.
This corresponds to the view that ideas are outwardly embodied and materialize
in entities physically separate from the creator. This raises the interesting ques-
tion of whether a legal person can own intellectual “property,” which was initially
denied, obviously referring to embodiment implicitly.>* However, one argument
in assigning intellectual “property” to organizations was that if the inventor is
a company member, this company also provided the conditions for her creative
agency. This agency is, therefore, embodied in assemblages of the material struc-
ture of the company. Hence, one can regard the company as the creative agent.

IPR is also a paradigmatic case for inward embodiment. When IPRs are in-
stitutionalized as “property” and hence become more tradable on markets, this
candrastically change the motivation for creative action, even dampening creativ-
ity. This is well established in psychological theories on intrinsic motivation: The
stronger the extrinsic incentives, the weaker intrinsic motivation can become.*®

Embodiment is also at the core of one of the most influential theories of prop-
erty, John Locke’s. Hegel and others also received this by relating the claim to prop-
erty to labor invested. This means, literally, that labor incorporates an object, such
astheland, into the tiller. The young Marx also grounds his notion of alienation on
embodiment since if the worker is expropriated of the product of her labor, this
breaks this embodied connection, amounting to physical harm and violent theft,
though legally legitimized by the construct of wage labor.

To summarize, the essential result of considering property as embodied is that
the notion is independent of external forms of institutionalization, such as the
law. Property is an emergent aspect of humans’ agency as social beings and is, as
such, a human universal.

The Aoki-Bourdieu model

The dialectic of inward and outward embodiment constitutes an essential phe-
nomenon of institutions, which is performativity. Following the approach devel-
oped by John Searle, we can say that institutions create a social ontology via so-
cially recognized cognitive transformations.*” The formula of the so-called status
function describes this as “X counts as Y in context C,” for example, treating a

35 Boldrin and Levine 2008.
36 This is an example of performative mechanisms in incentivization; Herrmann-Pillath 2016.
37 Searle 1995, Searle 2011.
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piece of paper X as “money” Y in the context C of market exchange. The transi-
tion from possession to property is a similar kind of transformation, although on
a higher level of abstraction. In the case of money, this transformation mainly ap-
plies to a small set of objects, such as a national currency. In the case of property,
the transformation creates a vast range of objects defined over anything that can
be treated as property, as we discussed in the previous chapter as the reflexivity of
“property.” In addition, as we have seen, property may take different forms, and
“property” is the form that also involves the assignment of monetary value. This
is salient when considering land: Land is a complex natural entity transformed
into an “estate” via the “property” transformation that renders it an abstract car-
tographic object with clearly demarcated boundaries and which has a monetary
value on the real estate market.? For the status of this object, it does not matter
whether the proprietor changes the physical nature of the land, although this can
affect its value on the market. Similarly, any object attains a distinct form when
transformed into property.

In this view, the context is crucial: The market context drives the cognitive
transformation into “property.” This fundamental distinction between the mar-
ket context and non-market context has been inhering many historical changes
in property, such as when, in the Roman provinces, the combination of Imperial
property and leaseholds resulted in a vibrant market of land that the Imperial sur-
veyors had registered.* On the other hand, Indigenous claims on land are con-
textualized in a radically different way, though similar to the early Roman ritual
treatment of Italian land, especially sacred land such as city walls. Hence, accord-
ing to Searle, various forms of property create different agential powers, such as
different degrees of how far actors can trade land via markets. This manifests the
performative functions of institutions.

The cognitive transformation of objects is semiotic as it relates them to certain
signs that indicate their status as property, such as aland deed. Searle’s emphasis
on language as a foundation of institutions applies with a vengeance on property.
However, we should refer not only to language but also to all kinds of semiotic
mediation.*® For example, a boundary marker is a sign of property and may not

38 Vanuxem 2022, 37 ff. The critical transformative role of land surveying and cadasters has been empha-
sized in various contexts, such as Roman agrarian history, Weber 2014, or colonial dispossession; Bhan-
dar 2018.

39 The interesting point is that the Imperial land as occupied land only became tradable in the form of
leasehold which assigned prices to land without having the full status of property in the original Roman
territories. Via this transformation, land gradually assumed a special status of “property.” The cognitive
complexity of this historical transformation was debated among Roman lawyers in terms of termino-
logical ambiguities regarding so-called duplex dominium, Giglio 2018.

40 Rose 2019, 267 ff.
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primarily have the purpose of physically blocking access to an estate. These two
functions must be neatly separated: Even if the fence is broken, it still is a sign of
property. However, as the famous case of the neighborhood with broken windows
shows, these signs can change people’s attitudes dramatically since the broken
window can invite theft and trespassing concerning that building and everywhere
in the neighborhood.* This is evidence of the embodiment of the dialectics and
the performativity of signs expressed in behavioral changes.

In economics, few theorists pay attention to this critical role of semiotic me-
diation.*? One exception is Aoki’s theory of public representation.* Aoki argues
that institutions are constituted by public representations that induce behavior
that reproduces the institution. We can distinguish between two levels: the level
of the individual and the group. On the group level, institutions are stabilized or
altered via the interactions between group members who follow the institution.
This includes strategic interactions triggered by individual self-interest (such as
incentives and sanctions driving looting) and all forces of conformity, such as im-
itation. One result of these interactions is public representations, such as bro-
ken windows, which result from a growing number of burglaries and vandalism.
These broken windows trigger embodied, individual evaluative stances, such as
certain emotions or biases. These stances generate behavior that, on the popula-
tion level, works out probabilistically, such as raising the probability of burglary.

Many lines of causality connect the individual and the population level. A
critical one is cognitive Gestalt effects, as in the broken window paradigm.** That
means there is a general cognitive bias towards creating patterns from partial
information, which differs from simple imitation in possibly enhancing specific
trends that are not yet statistically salient. The levels are connected via critical
mass effects and frequency-dependent mechanisms.* Someone who would usu-
ally not dare to paint graffiti on a private home may have a Gestalt perception of a
neighborhood where this is usually done and may observe a growing frequency
of such events. He has a personal preference for acting similarly if a certain
threshold in these frequencies is transgressed. Once he decides to do his own
graffiti, this may trigger similar responses from others.

41 Ranasinghe 2019. The “broken windows theory” had a tremendous impact on policing strategies in the
US but has faced growing criticism.

42 However, there is much evidence in game theory and its application that linguistic representation of
outcomes matters for behavior, Capraro, Halpern, and Perc 2024.

43 Aoki 2001, Aoki 2011, Herrmann-Pillath 2017, Takizawa 2017.

44 Schlicht 2018.

45 Kuran 1997.
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The interaction between semiosis, behavior, and population level patterns can
be interpreted using Bourdieuw’s habitus and symbolic capital concepts.* This view
also dovetails with Weber’s notion of order, although this is purely cognitivist and
sidelines emotions or embodiment in general. We summarize the basic model of
institution in Figure 3.2 that results from a fusion of Aoki and Bourdieu.*” We
follow Max Weber in approaching institutions as a form of action, hence institu-
tional action.*® Weberian appropriation, when enacted in an order, is such an ac-
tion resulting in property. However, in the Aoki-Bourdieu model, this is not a rei-
fied institution, but firstly, reflects a steady state in interactions between individ-
uals (upper part of the diagram), which Aoki conceptualized as strategic games,
compatible with Weber’s view on struggle. Bourdieu, here close to Searle’s notion
of context, posits that these interactions are specific to social fields.* This is very
significant when we discuss property: In the social field of a rural village, land is a
different thing than the same land in the field of real estate market dealing with
land, say, of that village which is close to a suburban area.
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Figure 3.2: The Aoki-Bourdieu model of institution
Source: own diagram (based on Basso and Herrmann-Pillath 2024)

46 Bourdieu 2019b.

47 For the details of this fusion, the reader may consult Basso and Herrmann-Pillath 2024.

48 1 have developed this argument in various forms, rejecting the reification of institutions and treating
them as an aspect of behaviors, for example, the notion of “institutionally guided behavioral patterns”
in Herrmann-Pillath 2013.

49 Bourdieu 2019a. Other authors have also proposed the concept of field, notably Fligstein and McAdam
2012.
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For these field-specific interactions, symbolic media and signs are constitu-
tive. Aoki calls these public representations, Bourdieu symbolic capital. This cap-
tures the semiotic dimension of property and refers to a wide range of phenom-
ena, including the law. The interactions and symbolic media are collective-level
phenomena which connect with the individual level via inward embodiment. This
is what Bourdieu refers to as habitus. Habitus creates dispositions to action, as in
the broken windows example. On the population level, these dispositions play out
in terms of statistical patterns, such as frequencies of burglary, with outward em-
bodiment as the fundamental process.

Habitus and symbolic capital refer to long-run outcomes of institutional evo-
lution. Take, for example, the rise of the sharing economy and the development re-
garding car usage.° The car represents a complex and rich set of symbolic capital
manifest in a semiotic pool that conveys meanings of cars, such as status goods,
convenient tools for transport, or technological sophistication. In the past, this
merged into generating strong behavioral stances favoring car ownership, such
as young people aspiring to acquire their first car as a symbol of independence
and freedom. This was a distinct form of car-related habitus. Today, this stance
has been weakening considerably, and car sharing offers new ways to relate to
cars without “property.” This may eventually cause a reconfiguration of symbolic
capital centered on cars that will accompany new forms of habitus. Yet, as we have
seen when overviewing Sartre’s concept of appropriation, even in the case of car
sharing, elementary forms of appropriation take place, such as driving the car in
one’s own way or temporarily adorning it with some items, such as a protective
charm fixed at the rear mirror.

One important conclusion from this analysis is that the law cannot exclusively
define property. As in Weber’s approach, institutions are regularities in actions,
and law is only one specific semiotic mode in motivating and sustaining actions.
This is another way to state the performativity of institutions. This can be taken lit-
erally in the context of the judicial process, as law only becomes binding via court
decisions. For example, in Germany, the legal status of tenants has been shaped
mainly by court decisions that protect their rights, eventually leading to the trans-
formation of rented flats into a form of property. On the other hand, as long as
courts do not get involved in resolving conflicts, actual property practices can di-
verge widely from the law.”! This may even result in conditions of legal pluralism,
such as the coexistence of formal and customary law.

Equipped with the methodological work of this section, we will now turn to
developing our new approach to property, the theory of havings. We will do this

50 Henning 2023.
51 Ellickson 1994.
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in two steps. In the next section, we clarify the meaning of the three most com-
mon terms used to describe property: possession, ownership, and property. We
will continue using these terms in our theory of havings, referring to structural
outcomes of actions of having, which, unlike Max Weber, we do not confine to
appropriation.

Getting names right: Resetting the standard language of property

Confucius famously said that to reinstate proper order in society, it is necessary
to get names right (zheng ming). This is certainly true for property. Hence, our aim
is not to supersede the existing language of property, which would be highly im-
practical, but to clarify its meanings and reinstate it in the larger context of the
new language of havings. We begin with possession since this concept is widely
used across all human societies and often simply means “having” something.

Possession

A theory of property must start with possession as its primordial form. The crit-
ical question is whether possession is just a physical state of factually occupying
or seizing an object or whether other constitutive elements must be included, no-
tably expressing the intention to possess and recognizing possession as property.*?
Aswe will see, these distinctions are crucial for developing a notion of non-human
property in Chapter 5. These distinctions also mark divergent approaches to pos-
session in the civil law and common law domains, with the former tending to see
possession as a physical fact and the latter as a right. This goes back to the long
shadow of feudal law in common law: seisin in feudal law is close to the modern
conception of possession as a right, not just a physical state.

In 19th-century jurisprudence, there was a famous dispute over possession,
with one side claiming that physical seizure is sufficient and the other requiring
“anima,” hence the intention to possess.* This offers another way to justify Locke’s
theory. We could interpret labor as an expression of possession independent from
making the linguistic claim insofar as someone who spends effort would not ra-
tionally do so if she did not intend to possess the object. In other words, we would
not treat the physical fact of changing the soil as establishing possession but treat

52 Rose 2019.
53 Emerich 2017. The protagonists where the famous legal scholars von Savigny and Jhering.
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the effort as a sign claiming possession.** This differs from the embodiment ex-
planation but refers to the recognition in the sense that spending labor calls for
the recognition of possession from others. Considering the observations of the
previous chapter, almost all societies approach possession in this way as primary
evidence of property.

The debate over animus in possession shows that we cannot simply equate pos-
session with sheer physical control. This transpires in research on young children
compared with chimpanzees.” Human children develop a sense of assignment
beyond simple appropriation in recognizing possession of others, including as a
third party and in the absence of the possessor, and they respect signs of posses-
sion left by someone absent. In comparison, chimpanzees appropriate what they
can get when the possessor is out of sight.

Thereis also the important phenomenon of the endowment effect. This effect
means that people display a wedge between their valuation of an object when they
are possessors or not, so that in barter games, the reservation prices of sellers and
buyers differ when the same people are assigned to these roles, in turn, leading
to a less-than-optimal volume of trades. Behavioral economists have often main-
tained that the endowment effect is grounded in generic loss aversion.”” However,
further experimental research has shown that the effect results from the physi-
cal assignment of an object to a person. Merely assigning a right to possess does
not suffice. Moreover, in hunter-gatherer groups, the endowment effect is more
pronounced the closer the groups live to a market, hence an environment with
stronger forms of institutionalization of exchange.*® This reveals that the aware-
ness of the possibility of alienation determines the strength of the effect. On the
other hand, since the earliest series of experiments, researchers noticed that the
endowment effect vanishes once people see themselves as engaging in a series of
trades, hence perceiving possession as only transient.*® This observation suggests
that assignments differ in the degree of how far they are experienced as creating
an embodied relationship with an object, and it also shows that possession is a
performative phenomenon that is itself an institutional action of property.

Therefore, we can approach possession as an embodied sign of property in the
Aoki Bourdieu model. This has important implications as there can be a broader
range of signs that express possession as a claim with animus. An important ex-

54 Nozick criticized Locke, arguing that even throwing tomato juice into the sea would establish Lockean
ownership since that is an effort to change the chemical composition of the sea Nozick 2013, 175.

55 Tomasello 2019, 265 ff.

56 Thaler 2016, 12 fF.

57 Gintis 2007.

58 Apicella et al. 2014.

59 Kahneman 2012, 297 .
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ample that we have already mentioned is when some lawyers suggest interpret-
ing Indigenous claims on the homeland as possession, which would undermine
their case if they did not live there for a long time.*® However, this is only one,
though powerful, sign of possession; other signs may also justify their claims,
such as demonstrating communication of claims, hence animus, over the same
period. Another aspect of this is that today, possession is also related to incorpo-
real rights, such as intellectual “property.” Here, physical seizure does not make
sense but certainly signals that claim possession. This perspective would also al-
low for flexibility in conceptualizing such forms of property which are mostly seen
as “property.” For example, in the case of intellectual “property,” a trust structure
could be imagined where the holder of the “property” only has rights to the bene-
fits but cannot interfere with the possession, such as anyone being allowed to copy
Mickey Mouse in any creative way, hence claiming possession, but paying rent to
the proprietor of the copyright.

In many societies, possession is the fundamental form of property and relates
to a form different from the modern Western understanding. In principle, there
are those forms of property that relate to the market and hence are economical
in the narrow sense and those ones that define social status and reflect Arendt’s
distinction between wealth and property. In the latter case, possession can obtain
considerable institutional strength and is often an element in defining legal plu-
ralism in the sense that possession is governed by customary law and “property”
by hegemonic state law. We have already mentioned the case of Imperial China,
where permanent tenancy was a widespread phenomenon, even across genera-
tions. The property was related to the status of the taxpaying social elite, including
even lineage trusts as formal proprietors, so this property was not individualized.
The trust managers were stewards. Economically, the peasants were the effective
possessors close to full control of all specific powers of disposition. In addition,
giving up possession in case of economic straits was often realized with the right
to redeem land even in the next generation. This amounts to a sort of strong prop-
erty that even overcomes alienation. To some extent, the alienated land would be
a pawn, with the pawn still assigned to the original possessor.

Possession appears close to Weber’s notion of a legitimate power of disposi-
tion if we free ourselves from the established legal meanings. Then, as Weber also
argues, this can include all powers of disposition allocated and assigned within
organizations of any kind. This would extend possession beyond what is conven-
tionally treated as property and refers to a wide variety of institutions, such as
sinecures or the powers of a CEO. However, there is a distinction between the role
or position and the particular incumbent: Possession becomes property when the

60 McNeil 2017.
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incumbent controls access to the position together with the position. A sinecure
may become a heritable right of a family. A modern CEO does not have these pow-
ers. This shows the relevance of Max Weber’s narrow definition of Eigentum: If a
modern CEO had the right to bequeath her position to a child, that would trans-
form the position into her Eigentum. Possession can also be even stronger than
property when, in certain arrangements, such as the common law trust, the pro-
prietor has no right to possess in the sense of direct physical control but only re-
ceives benefits from the underlying asset.

Considering these complex constellations, one way to distinguish between
possession and dispositional powers is in the temporal dimension, also involving
the distinction between physical state and right. Power of disposition is manifest
in any form of controlling a valuable good, even only momentarily. If it persists
over a longer time span, the question is whether this becomes a right that does
not depend on appropriation but mainly on recognition. Again, the semiotic
dimension of property comes to the fore.

Ownership

Consider a thief: Many legal settings recognize his possession unless a stronger
claim on the property is proven, which shows the strength of possession as a sign
of property. At the same time, we also noticed that there are different grades of
possession in terms of the strength of the embodied relationship. The question is
whether this relationship can take a form that transcends possession.

In his famous critique of Kant’s conception of marriage as a civil contract,
Hegel argued that the relationship between husband and wife is mutual belong-
ing.®! Its contractual form is widespread in human societies, mainly in establish-
ing male control over the female. In many cases, this means that the husband es-
tablishes possession of the wife and her various services to the degree that the
wife’s own right to possession and property is severely curtailed. These constella-
tions are very different from conceptions of the marital relationship as grounding
in love, mutual recognition, and care. In such a relationship, sharing reigns in-
stead of possession, even when recognizing specific claims, such as spaces for pri-
vacy. Mutual belonging may also establish exclusivity to the extent that, in some
legal settings, a husband can claim compensation from his wife’s lover for dam-
aging the flow of benefits from his wife.®* In this case, mutual belonging would

61 Hegel 2009, § 161.
62 https://[www.economist.com/united-states/2023/06/29/in-north-carolina-a-jilted-husband-can-sue-
his-wifes-lover, last access May 24, 2024.
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also suggest a form of property, manifesting in the exclusivity established by an
expectation of marital fidelity.

The Roman conception of dominium does not know a relationship of belong-
ing between subjects and objects of property. When animals are treated as things,
this gap is also visible, as there are two very different forms of enacting the human
property of animals. One form is exploiting them as a resource and completely ig-
noring their sentience, for example, treating pigs in factory farming in a way that
does not respect their needs and natural ways of life. The other is treating them as
pets and literal family members, often expressing deep care and maintaining in-
tensive mutual relationships, as in the case of dogs. Dogs are an interesting case
since dogs also stay in mutual relationships with humans without being subject
to property. A telling example is street dogs in India who form close alliances with
humans in urban areas, often associating human families with dog lineages over
generations.®® The humans and the dogs co-habit in a relationship of mutual be-
longing, also including reciprocal exchange of benefits, such as dogs getting ac-
cess to food provided by the humans and, in turn, acting as sentinels for the hu-
man group.

As we have seen in Chapter 2, the idea of mutual belonging is dominant in In-
digenous conceptions of property. Partly, this follows from their distinct spiritu-
ality. The Western conceptions of nature, including both animate and inanimate
objects, define a speciesist difference between humans and all the rest, denying
the soul to animated beings in the Cartesian reduction of the body to a machine.
This is clearly a cultural form of spirituality, which we will discuss in detail in
Chapter 5. At this point, we diagnose that this separation between humans and all
other nature leaves the question unanswered of where the next boundary could be
drawn between animate and inanimate objects.®* This boundary does not exist in
Indigenous spirituality since nature is seen as part and parcel of a world governed
and permeated by spiritual entities.® The critical point is that this totality encom-
passes distinct living beings and inanimate objects, which are seen as elements in
larger spiritual assemblages. As I argue in Chapter 5, this view can be translated
into a semiotic reconstruction of ecosystems.

Aswe have seen in the previous chapter, Indigenous spirituality transforms all
objects into relational objects since humans always relate to spiritual entities, and
no objects can be considered abstracted from these relationships.® For example,
ahunter does not simply kill and appropriate a prey, but the prey and its spirit ne-

63 Ragavan and Srivastava 2020.
64 Povinelli 2016.

65 Sahlins 2023.

66 Trosper 2022..
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gotiate the kill with the hunter and even agree, provided that the hunter conducts
the appropriate ritual acts of recognition. The paradigmatic case of this relation-
ality is land. Land is appropriated in various forms, such as hunting grounds, to
regulate the behavior of humans and their relationships. But at the same time,
the land and the humans belong to each other, even in the sense that the land in-
corporates people. The relationship of belonging is bidirectional.®”

If we consider the conditions of Western disenchantment of the world, ap-
parently, there is no place for this kind of relationship. However, our analysis of
embodiment suggests otherwise, and this is familiar in the modern lifeworld. The
critical question is whether we can diagnose a generic reciprocal relationship be-
tween people and things. This is the mode of care, in the specific sense that a thing
embodies affordances of care. For example, a classic car’s proprietor feels obliged
to take care of it, keep it clean, look for all necessary repairs, and take the car to
meetings with other aficionados where cars meet their “fellows.” Care typically
affords enormous investments of time and money. This also sustains the dialec-
tics on the inward and outward embodiment since this investment enhances the
identification of the possessor with the object.*®

Therefore, we can distinguish between two forms of possession depending on
whether possession also implies this relationship of care and identity. The poverty
of our language of property does not allow for conceptual separation of these two
forms, which seems necessary, for example, to adequately deal with Indigenous
claims on the land. As shown in Figure 3.3, these forms are subordinative posses-
sion, exemplified in Roman dominium, and identifying possession, which estab-
lishes a relational form of property.

Therefore, following relevant proposals in the literature on the property, I sug-
gest distinguishing relational property from other forms. However, the term prop-
erty is still problematic, and therefore, I suggest exploiting the English distinction
between ownership and property.® This is also problematic since, in some influen-
tial uses, ownership is regarded as the most potent form of “property.””® As we
have seen, ownership translates the equivalent to absolute “property” in civil law,
whereas property refers to the “bundle of rights” view in common law. However,
there is another linguistic strand outside legal uses where ownership refers to a

67 Lieber and Rynkiewich (2007) show for Oceania that these ideas are rooted in what they call a “Lamarck-
ian” worldview, hence a prescientific belief, namely that people, even in the fetal stage, receive environ-
mental impacts that continue throughout their lives, making them a part of the place where they live.
See also Chao 2022.

68 In the introduction we discussed the conditions in Amazonia, where care in the form of feeding is an
appropriate action.

69 This is a view often taken by anthropologists, for instance, Brightman, Fausto, and Grotti 2016.

70 Honoré 1961.
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subordinative possession Identifying possession

Yy
subject

Figure 3.3: Two forms of possession
Source: author’s diagram

special relationship between a subject and an object. For example, we may speak
of the “ownership” that students have in their university as something desirable
without implicating that they are proprietors.” We mean that the students feel
they belong to the university, actively contribute, and may even maintain the re-
lationship as alumni for a lifetime. As we see, this kind of ownership combines
rights with obligations of care.

Accordingly, I define ownership as relational property to be distinguished from
possession: Possession, though also strongly embodied, does not entail the com-
mitment and obligation to care. An important case of ownership is, therefore,
stewardship, which is typically implicated in English translations of Indigenous
notions of relating to land. Stewardship is possession with a strong obligation to
care. At first sight, this is often caring for other humans, such as stewardship of
families. But even then, the receiver of the care is vicariously the object, such as
the estate, since, after all, future generations do not yet exist. In Islamic notions
of property all property is stewardship in place of Allah as the ultimate proprietor.

One essential form of property that combines possession and ownership is
the commons, although this includes many variants, some of which thin out the
ownership aspect. The reason is that there is a difference between a formal com-
mons as a cooperative open to all kinds of members and a commons grounded
in a strong sense of community belonging.”” What is shared between both is that
the community of the commons is the holder of the ultimate property, whereas

71 This often classified as “pychological ownership;” Dawkins et al. 2017.
72 Federici and Linebaugh 2019.
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members only have distinct rights of possession. For example, a forest is a village
commons, and the villagers have rights to logging and hunting.

Such a general construct can take many different forms. The members of a
commons have ownership if the commons is inalienable and if membership is
bound to sharing an identity, which can be kinship, living in a village for genera-
tions, or a shared mission, such as an eco-community. Still, this leaves much lee-
way on how possession is organized. Despite shared ownership, individual rights
may be exclusive and even encompass sublease by contract.” Typically, many com-
mons prohibit the latter, but a formal cooperative might even allow for that. The
sensitive point is that contracting out possession implies that individuals use the
commons without being owners, hence without the accompanying commitments
to care. Such commitments must be defined contractually and do not follow from
ownership.

If we take care as a litmus test for distinguishing between ownership and pos-
session, there are many phenomena we can account for, such as the relationship
between a tenant and a flat. A tenant may have legally protected rights of pos-
session, so the landlord cannot arbitrarily cease the lease at any time. However,
this relationship can be further strengthened if the tenant invests care in her flat,
such as adding valuable fixed items or embellishing the balcony in a way that she
cannot simply take them along when moving out. However, contrary to Locke, she
might invest as much as she likes; this will not transform the lease into “property.”
What is becoming stronger is her ownership of the flat. This may not count in a
legal dispute over cancelling the lease contract if this is justified by law. The only
way to consider it is by asking the next tenant to take these items over for a price,
which, however, will not reflect the subjective value of the original tenant.

Property

Against the background of the previous two sections, we can now define “prop-
erty.” The critical difference between the former two and “property” is abstraction,
disembodiment, and embeddedness in markets mediated by money. Accordingly,
the “property” has a value measured in monetary units. Ownership is literally
priceless, and possession can be assessed in monetary terms, though not neces-
sarily. The stronger the monetary aspect in possession, the closer this relationship
comes to “property.” For example, as in the commons, members’ rights approach
“property” if they become alienable via the market and are priced, for example,
when there is a lease contract between a member and a non-member.

73 Schlager and Ostrom 1992.
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This example also shows that the legal distinction between “property” and con-
tract is partly misleading.” We can grasp this when analyzing “property” as as-
setification.” The semiotic operation of “property” turns any kind of object into
an asset, whether corporeal or not. Hence, a financial claim that is not “property”
in the strict sense, since it does not work erga omnes, becomes an asset if it be-
comes itself an object of “property.” In other words, assetification follows from
the reflexivity of property.

This is also critical when considering the distinction between possession and
“property.” “Property” is possession assetificated. Normally, “property” is not seen
as a financial asset, and I use the term in a wider sense here, even though this
clearly follows from the relationship between “property” and wealth as Vermagen.
Vermigen is “property” in the sense defined now. This is also clear from the fact that
all kinds of objects that can be traded on markets and have a price are considered
a part of Vermigen (this is Weber’s view, as seen in Chapter 2). If an object cannot
be alienated, this is not Vermdggen. So, we would count this as possession or owner-
ship. For example, if in a commons, the individual possession would be tradable
on markets, these would constitute the wealth of the commons in the aggregate,
say the aggregate value of rights of logging. But the forest is not wealth if it cannot
be alienated. As has been argued in the context of environmental issues, this even
applies to the level of entire countries: A less developed country may have large
natural resources that could be assessed as “nature capital” and become part of
national wealth.”® However, the difficulty is how this pecuniary assessment can
be implemented independently from just considering commodity prices, which
would assume the alienation of these natural resources.

There is a performative dimension here as the differential treatment of “prop-
erty” may crowd out the non-property relations. For example, members of the
commons may collectively fall into the trap of the tragedy of the commons if they
only follow market incentives and start to ignore the obligations to care follow-
ing from ownership.” Assetified logging rights result in long-term destruction
of the forest. Therefore, the community may regulate market transactions, such
as imposing caps. This is only one example of the detrimental behavioral impact
of any measurement linking performance with measured outcomes, because this
directs attention away from what cannot be measured.

74 Wolff 2020.

75 In economic sociology the term “assetization”is used, Tellmann 2022. We differ from that in employing a
wider meaning for “assetification,” following Herrmann-Pillath and Hederer 2023. Assetization focuses
on financial markets, whereas I refer to assets as all kinds of goods that are evaluated in terms of flows
of monetary income generated, such as regarding a good as a pawn.

76 Bateman and Mace 2020.

77 For historical examples, see Hitbner 2020.
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We have already referred to pawn shops in the 19th century, where “property”
dominated even small-scale possession.” People even pawned minor objects of
daily life, such as their coats for church attendance on Monday to get through the
week, and then redeemed before Sunday when the week’s salary was available.
Therefore, all personal items became assets and hence “property.” This was decou-
pled by linking loans with regular income flows in the modern banking sector, and
today, most personal items are, therefore, no more assets. So, my kitchen utensils
would count as possessions but not “property.” Suppose I refer to the family sil-
verware inherited from my parents that I intend to hand over to the next genera-
tion. In that case, its status is ambivalent in that it certainly counts as ownership
but still would be valuable as wealth, even traded on markets. I may consider it a
backup for rainy days, but nay, avoid selling it, only using it as a pawn.

In sum, a critical insight of our discussion is the fundamental difference be-
tween ownership and “property.” From now on, we will skip the quotation marks
for “property” and move to our new terminology of havings in the next section.
Ideal-typically, ownership is inalienable having, and property alienable having.
This is even salient when considering objects that count as both: My beloved old
car is alienable, hence my property. But my feelings of ownership constitute it as
partly inalienable, grasped legally in the notion of subjective value.

Beyond property: modes of having
Action modes and structural modes of having

We will now present a synopsis and further development of our discussion of
property. Obviously, we face a problem: Our language does not give us a generic
term that covers all the distinct forms of relating a subject and object unless we use
property in bold italics, as done so far. But this creates confusion with “property.”
Therefore, I suggest the generic term of “having.”” In German, we can refer to a
full set of terms that relate to the verb haben, such as Habe similar to the English
belongings or Haben in Sollund Haben used in accounting. These terms appear anti-
quated but are still in use. In English, I introduce a neologism, “Havings” as noun
corresponding to the verb “to have.” From now on, we use havings for property.
Other terminological distinctions follow. In English, we can handily differentiate

78 Woloson 2012.
79 In English, there is the alternative of holding and holdings, e.g. Nozick 2013, 150. However, this is not
congruent with other languages, even in the European context; Aikhenvald 2012.
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possessor, owner, and proprietor, whereas in German, we have Besitzer for pos-
session and Eigentiimer for property, but no immediately available term for own-
ership. We might suggest Eigner here, as this relates to the root eigen as in eigen-
tiimlich. But this is partly a semantic neologism, even though Eigner is in use.

We can distinguish between three actions of having and three structural out-
comes, thatis, havings, of these actions, or “action modes” and “structural modes.”
We have seen in the previous discussion that the notion of appropriation, though
critical, does not cover all aspects of the institutional action of having since it
only focuses on the agent to which the having belongs. Having is recognized by
the other actors in a community. Hence, having has the aspects of appropriation,
recognition and assignment, and forms of havings are possession, ownership or
property, the latter in the previous sense of “property.” Unlike appropriation, the
actions of recognition and assignment do not presuppose intentional action by
the appropriating actor. Recognition is an action taken by another party. The as-
signment may rely on the actor, such as when a king assigns the land to himself,
but even in these cases, this is legitimate only if it is justified with reference to an-
other party, such as God, who did this assignment. Recognition and assignment
are not necessarily converging, as different groups need not recognize an assign-
ment.

These distinctions help analyze complex historical developments such as the
colonization of the Americas. For example, the French emperor assigned the con-
quered regions’ people and land to the crown, even recognizing the native rights
to land by incorporating them as new subjects of the Empire. Intruding settlers
appropriated the land forcefully, thus failing to recognize the rights of the na-
tives.®° In the United States, reassigning the land to the new sovereign resulted in
legalizing appropriation by settlers.®!

We can describe and analyze having in these two dimensions of action modes
and structural modes, with examples, in table 3.1. However, the table should not
be read in an exclusive way as far as the modes are concerned since all can ap-
ply simultaneously (see discussion below). We present pure cases here only for il-
lustration. For example, and importantly, appropriation alone cannot fully reflect
property as understood in modern societies, but also requires recognition, espe-
cially legally, but also in society, such as when it comes to property and inequality.

We can render the table in a more accessible graphical version. Here, we put
the Weberian concept of the power of disposition at the center: Havings result in
a specific individual power of disposition, an essential aspect of agential power.
Whereas having and havings highlight the individual perspective, the notion of

80 Greer 2017.
81 Cai, Murtazashvili, and Murtazashvili 2020.
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Structural modes havings
Action modes possession ownership property
having appropriation 1 2 3
recognition 4 5 6
assignment 7 8 9

Table 3.1: Modes of having

Source: own data

power is essentially relational.®> We can specify a particular form of dispositional
power by highlighting the modes dominating the relationship between individual
and the other actorsina group, organization or wider society. One important con-
sequence of this view is that we eschew the term “rights” when referring to having,
which is universally associated with property, such as in “property rights.” Even if
we refer to property in the new terminology, the corresponding notion would be
“property powers.” Rights are a specific institutional form of assigning havings.

Action modes of having

/
/
recognition |
\
\

appropriation | possession
N

power of
disposition

assignment property

\
\
| ownership
|
/

Figure 3.4: Modes of having as determinants of dispositional power

Source: author’s diagram
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1. Apureactofappropriation resulting in possession is theft, lacking both recog-
nition and assignment (Figure 3.5). The thief can also sell the stolen goods,
which are a form of property, without recognition.

82 This approach is informed by Coleman’s classical definition of power, which is congenial to an economic
point of view: “The power of an actor resides in his control of valuable events. The value of an event lies

in the interests powerful actors have in that event.” Coleman 1990, 133.
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Figure 3.5: Theft
Source: author’s diagram

2. Appropriation with ownership is the Lockean model of appropriating a free
object by spending labor on it, such as picking up a stone and painting it as a
piece of art for decorating the home (Figure 3.6). If sold, the object becomes
legitimate property.
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Figure 3.6: Lockean having
Source: author’s diagram
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3. Appropriation with property is buying a drug illegally on the black market:
There is a contractual relationship, but this lacks legal recognition (Figure 3.7).
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Figure 3.7: Illegal property
Source: author’s diagram

4. Having by recognition results in possession if others respect my physical
power of disposition, such as the seat at a conference table over several days:
We might regard this constellation as consensual havings (Figure 3.8). How-
ever, the seat was neither assigned to me nor do I appropriate it formally
(although I might leave my papers there overnight). The position in a queue is
recognized, but mostly I cannot sell it (even though there are indirect means
when individuals wait on behalf of others and receive a fee).
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Figure 3.8: Consensual havings
Source: author’s diagram

5. Recognized ownership is manifest if others respect my individual style of
clothing and do not imitate me: The displays of my identity belong to me (Fig-
ure 3.9). Hence, we can speak of recognized havings. Since I did not register a
copyright for the design, I do not appropriate my personal style.
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Figure 3.9: Identity havings
Source: author’s diagram
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6. Property is recognized if colleagues respect a marketable invention by some-
one who has not yet filed a patent (Figure 3.10). There are transitory forms
such as when a musician earns income from life concerts, since her unique
performing style is assetificated though not legally protected.
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Figure 3.10: Recognized assets
Source: author’s diagram

7. Theeldestsonisassigned the deceased person’s house by custom, even though
the law might prescribe equal inheritance among children (Figure 3.11).
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Figure 3.11: Customary inheritance
Source: author’s diagram

8. A priest is assigned certain sacred objects that manifest his role in religious
ceremonies. Other important cases include entitlements that are strictly
bound to individual actors, such as pensions (Figure 3.12).
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Figure 3.12: Entitlements
Source: author’s diagram
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9. Aperson suffering damage is assigned a right to financial compensation (Fig-
ure 3.12). In this specific sense, tort law establishes havings, which is different
from conventional views about separating legal domains.
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Figure 3.13: Compensation claims
Source: author’s diagram

The cases presented are pure cases and ideal-typical. Mostly, the modes mix, such
as if I buy a car at a dealer, this is an act of appropriation which is legally recog-
nized as a sale and is registered with the authorities assigning a car plate to me,
identifying me as the proprietor. Luxury car producers offer many choices for in-
dividualizing even a new car, constituting ownership. Leasing a car is appropri-
ation via possession and property but leaves the car assigned to the dealer, with
full legal recognition of these two distinct roles in having the car.

These distinctions are essential to differentiate between cases, such as when
possession results from an act of appropriation or an act of assignment. For ex-
ample, as we have seen in Islamic law, inheritance is a matter of assignment, and
the heirs do not need to appropriate the inheritance. In civil law, there may be
disputes over the inheritance, so acts of appropriation are necessary. Still, even
if the matter is decided in the courts, the result may lack recognition in the com-
munity to which heirs belong. In situations of legal pluralism, inheritance often
violates legal norms relating to gender, so women cannot appropriate property
lacking recognition and assignment unless they go to court.

Compared to the standard approach to property rights in economics, the the-
ory of havings allows for much richer contextualization. The triad of usus, fructus
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and abusus stemming from Roman times only refers to the dimension of appro-
priation and is even shallower, as in the new view, this only describes different
powers of disposition, and only in the dimension of appropriation, and even ig-
noring ownership. From another angle, these powers can, in turn, become objects
of having, such as the right to fructus being assetified and legally recognized. The
standard approach also cannot deal with the broader social meaning of having,
such as defining social status. However, as we argue in the economic context, we
do not analyze these broader meanings but rather how they affect the modes of
having. For example, status goods often define habitus and symbolic capital, im-
plying that someone may be restricted in appropriating such goods even if the
person has the financial means. This is expressed in a lack of recognition or as re-
fusal of assignment. Traditional societies often had dress and consumption codes
thatonly gradually eroded under the impact of capitalist expansion. But such con-
straints persist. For example, a green activist sociology professor may have the fi-
nancial means to appropriate a Porsche but faces a lack of recognition if he does
$0, as this violates assignments of classes of objects to social identities. Here, we
might distinguish between the object, i.e., the car, and a right to appropriate it,
which is not assigned to certain people. In a caste society, such restrictions are
explicit.

Embeddedness of structural modes of having

Most standard economic analysis focuses on the action mode of appropriation.
We can examine the intersections of the structural modes in relation to appro-
priation in more detail. We saw that the three structural modes are not mutually
exclusive but can stay in tension.

In Figure 3.14, area 1 represents the strongest form of havings in the struc-
tural mode of appropriation, which combines ownership, possession, and prop-
erty. This is the case of a family estate where a family member lives and has the
full rights to alienation. In practice, this means that the proprietor may not be
constrained to using the estate as collateral for taking loans invested in his busi-
ness. However, he still has solid emotional bindings to the estate and would avoid
selling it at almost any price. Yet, no binding legal claim of heirs to the property
exists that would contain alienation. If this constellation emerges from a legally
valid testament, the full structure is shown in figure 3.15: The heir is a Blacksto-
nian proprietor without appropriation. This is remarkable because it vindicates
recent views that inheritance is the origin of private property.®

83 Harke 2020 ; Vinzent 2024.
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Figure 3.14: The interaction of structural modes as embedded in society, market and economy
Source: author’s diagram

Compare this with area 5: This is the example of a traditional family business
that does not go public because the family regards the business as inalienable (Fig-
ure 3.16). Legally, their ownership is property, but in our theoretical framework,
there is a fundamental difference between the two structural modes. This is di-
rectly relevant to business practice. For example, in accounting, the family busi-
ness might not value its assets at market prices but at historical costs. In Ger-
many, this resulted in the construction of hidden reserves, as the actual wealth of
the company may not be visible in the public accounts. However, it can be esti-
mated by various means, such as taking the market prices of the various parts of
the assets (such as the factory premises). As for the current owners, they may see
themselves as stewards of the family business, which means that their having is
mainly in the modes of assignment within the family and recognition in the local
and business community.

The case of pure ownership (6) is the common law trust where owners are
blocked from exerting possession and cannot alienate the trust’s assets. In this
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Source: author’s diagram
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case, we would need to draft different diagrams of modes of having for the dif-
ferent individuals related to the trust, the legal proprietors and the trustees. I
leave this task to the reader. Similarly, the community in a commons is the owner,
whereas the individuals are the possessors. If the community has a collective
decision procedure and action concerning certain elements of the commons,
such as irrigation systems, this constellation switches to case 5. Area 7 is the case
in which, for example, the owner of a family estate has rented this out to someone
else and is also a proprietor in the civil law sense.

Area 4 is the case of a manager who manages a factory representing the own-
ers, such as with statutory authority, which would preclude selling the factory in
toto (Figure 3.17). Many variants exist in history and across societies, such as lin-
eage trust managers in China. As mentioned, it is important to distinguish this
from the mere control of powers of disposition assigned to all kinds of manage-
rial positions. A possessing manager also has strong rights vis-a-vis proprietors,
especially in large publicly listed companies. A key challenge of corporate gov-
ernance is that legally, the top executive obtains possession via assignment and
recognition but may abuse her powers to appropriate the company, that is, pur-
suing her own agenda independent from legal proprietors.
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Figure 3.17: CEO of a listed company
Source: author’s diagram

In case 3, we can locate managers who are proprietors without personal
attachment to the business. This includes the extreme cases when a company’s
property is only held for selling after restructuring the business, as in many
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private equity funds. In comparison, an entrepreneur with a mission tends to
area 1. Case 2 is a publicly listed company shareholder who only considers the
value of the shares when deciding whether to have shares and may even switch
havings in a very short time (Figure 3.17).

power of
disposition

\
\

F g
1 ownership
'

’

Action modes of having
sSuiney Jo sapouwl Jein}onnsg

Figure 3.18: Shareholder
Source: author’s diagram

All these examples show that the distinction between property and ownership
is often visible when the person who has the object is willing to incur costs as mea-
sured by market prices to hold it. In the case of the shareholder, these may be
those who accept holding shares even in the face of massive losses because they
are confident that the business will succeed in the long run and identify with the
company’s mission. An interesting empirical illustration of this difference is the
rich literature on “socio-emotional wealth” in family business, which shows that
family business owners (in my parlance) appreciate non-pecuniary values in hav-
ing the business, which becomes visible if, for example, they invest in historical
premises even though there is no direct economic benefit, or if they contribute
exceptionally large sponsorship money to the local community where the head-
quarter is located since the founding times.®

In Figure 3.14, I have also indicated that the structural modes differ regarding
embeddedness. Following Karl Polanyi’s seminal work, embeddedness is widely

84 Berrone, Cruz, and Gomez-Mejia 2012, Swab et al. 2020.
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used in understanding social constraints on appropriation.® Our new framework
allows for dissecting embeddedness analytically in the modes of recognition and
assignment. Seeing ownership as related to society means that in a Polanyian
sense, the having of the object mainly serves social functions, such as expressing
one’s identity or defining status, which relates to the modes of recognition and
assignment. Different from Polanyi, I distinguish between economy and mar-
ket. This is necessary because possession is not necessarily related to the market
(think of a subsistence farmer) but is still about controlling economically useful
resources. This differs from explicitly referring property to markets in the sense
of alienability and monetary measurement.

We have already presented several examples of how a given structural mode
can result from different modes of action. One important point is that the struc-
tural modes can become media of appropriation, which implicitly connects the
two dimensions of modes in the sense of reflexivity. This is obvious when it comes
to possession: Possession can result from seizure; hence, it is also appropriation,
considered an action. Theft is the most direct form of this action mode. Owner-
ship, as in the example of Indigenous claims, becomes a form of appropriation
if the claim is grounded on tradition, history or spiritual meanings, which, how-
ever, strongly depends on the other modes, such as sacred enactments of assign-
ments by spiritual powers in the past. The expropriative appropriation of Indige-
nous land worked both via possession and property, as in claiming land via rights
in the early United States. In this case, there was even a conflict between the two
modes, as the property owners backed by the state rejected the claims of settlers
whojustacquired land by possession without paying for the sovereign land rights.

The latter observation is important to recognize that appropriation by prop-
erty does not necessarily mean establishing private property. One example is
herding, such as nomads or early ranchers.® In these cases, the animals are
private property, but the herders claim the land to be open access to their benefit.
This claim is vicariously made by roaming the animals and effectively means that
the open-access resource is appropriated since farmers may be displaced. The
herders appropriate the animals in the first place, and they are symbolic media
claiming possession of the land. This observation generalizes that the appropri-
ation of benefits may not require private property, an insight that Weber already
elaborated on in arguing that the openness of social groups may be a condition
for appropriating a benefit. This is also visible in the competition between open
access and proprietary regimes in software.

85 Polanyi 2001.
86 For the case of North America in colonial times, see Greer 2017, 259 f.
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Therefore, the various forms of state, collective, and public ownership dis-
cussed in economics may fall under property as a form of appropriation. State
ownership is appropriation by a group of possessors who claim benefits, a
phenomenon familiar to resource-rich countries.®” Natural resources are often
assigned to “the people” as a collective. This does legally prevent individual ap-
propriation: For example, if “the people” legally own the gold resources, wildcat
mining is illegal appropriation resulting in possession by individual miners,
which, however, is not recognized beyond their community. Legally, possession
and property are assigned to the government, representing the people. However,
this often results in another form of illegal appropriation if corrupt officials ap-
propriate possession and property. The latter may not be recognized legally, but if
the resources are sold beyond the country’s borders, international law recognizes
these as property, thus enabling frictionless market exchange.

Private property plays an essential role in market exchange and the distinct
form of appropriation by exchange mediated by money. We already observed that
in this context, the erga omnes view matters to safeguard the reliability of the con-
tractual relationship. However, “private” does not mean “personal” in the sense
of natural persons. This leads to confusion about distinguishing between private
property and property. In the framework established here, private property be-
comes obsolete since all other forms of property in the economics distinction can
be property, such as those familiar with so-called state capitalism. “Private” is too
coarse to distinguish the empirically diverse forms of having. At a closer look,
“private” is a form of assignment, like the other terms, such as state-owned. One
important historical episode that made that clear was the post socialist transfor-
mation after 1989, when managers of state-owned companies often became the
new proprietors of companies, a process labelled “insider privatization.”®® In the-
ory, the political transformation was about reassigning havings from state to pri-
vate. In practice, the managers already had appropriated companies as posses-
sion, which was also partly recognized in society. Accordingly, the reassignment
was biased towards the insiders. The case of China that we discuss in the next
chapter shows the complexity of such transformations.

Another perspective on the pitfalls of the private property concept is the debate
over “liberal” forms of property.® As mentioned previously, even the original Code
Civil notion of absolute property recognized its societal embeddedness in laws
and regulations expressing public interests. Hence, what is essential about the
“private” is already covered by the term property as used in this chapter.

87 Wenar 2017.
88 Peters 2023.
89 Dagan 2021.
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Conclusion

The legal theory of common law prescribes a “numerus clausus” for property; that
is, it limits legal choices to a fixed list of alternatives. The theory of havings rep-
resents the opposite pole: Having and havings circumscribe a rich ecology of eco-
nomic life and how powers of disposition are allocated and evolve. We have devel-
oped a more parsimonious conceptual framework to grasp this richness.

The reader may point out that this theory has a major weakness compared to
the established economics account: I do not present hypotheses about what de-
termines the realized forms of havings, akin to the economics of property rights
relying on conceptual tools such as transaction costs. Indeed, the approach seems
descriptive in the first place. I agree. I follow Max Weber’s view that these realized
forms are outcomes of social struggle, not of narrow economic forces indepen-
dent of the interests, passions and visions of actors who strive to obtain powers of
disposition to realize their desired ways of life. Methodologically, this means that
the explanation is mainly the task of the historical sciences and hence a multi-
disciplinary endeavor.

However, the concepts I have suggested point beyond their meanings towards
sets of explanatory tools that can be mobilized in such historical explanations. For
example, the action mode of recognition invites the consideration of ideological
developments and the rise of new worldviews, perhaps explored in religious stud-
ies, or the action mode of appropriation would include the aspect of how tech-
nology enables such actions, which is a standard topic in economics. Similarly,
property may be conducive to economic analysis since market actors employ eco-
nomics performatively. In comparison, ownership is best understood from the
perspectives of sociology or psychology. Ultimately, all these contributions must
be combined to understand a particular status quo of havings in society. In the
next chapter, I demonstrate this for a Chinese case.






Chapter 4: Methodological case study —
Havings, culture, and urban development in
Shenzhen

Introduction

We continue elaborating our new view on havings, demonstrating its descriptive
and analytical value: Our empirical case study is China, specifically the megacity
of Shenzhen, which experienced extremely rapid economic growth after 1978 and
is today one of the most advanced urban settlements in China, embedded into
the Greater Bay region together with Hong Kong and other megacities, and the
home of many high-tech companies leading in China and globally. We will not
go into the details of this development here since I have dealt with it in a series of
publications since 2019, including a book-length treatment.! We will only focus on
what is conventionally called land ownership, now labelling as “land havings.” My
aim is to demonstrate the methodological powers of the new theory of havings.
China is important since the literature on economic property rights has long
highlighted the strangeness of its so-called property rights regime in the sense
of opaqueness, complexity, and misfit with standard prescriptions, viewed from
the common understanding of capitalism and socialism.? These observations are
tensioned with the strong record of economic growth over four decades. Ill-de-
fined and insecure property rights are typically considered recipes for stalled eco-
nomic development. This led some researchers to conclude that perhaps unclear
assignments may have advantages, at least at certain stages of development and
transition to the market.? I will argue that these debates miss essential aspects
of the action and structural modes of having. One reason is that the discussion
meanders in a white area between the standard structural categories of state, col-

1 Herrmann-Pillath, Guo, and Feng 2021. For a comprehensive overview of Shenzhen development until
the 2010s, see O’'Donnell, Wong, and Bach 2017.

2 The edited volume Kennedy and Stiglitz 2013 has various contributions highlighting these views. The
tension between established economic theory and Chinese practice is also salient when dealing with
havings in Imperial China, Ocko 2004.

3 Ho 2013.
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lective, and private property and the micro-level of property rights as defined by
usus, fructus, and abusus. The analytical categories of having fill this blind spot. The
upshot of my argument is that the Weberian struggle over powers of disposition
unfolds in this white area, and stable allocations emerge.

We begin by examining the two socialist categories, state and collective own-
ership. They play an essential role in our case study since the Chinese constitu-
tion assigns land to two categories of proprietors: the state in the urban areas and
the collectives in the rural areas.* There is no private property of land in China.
When the special economic zone Shenzhen was established, the land was mainly
agrarian, which required nationalization of collective land because rural land was
legally constrained to mainly agricultural uses. With the continued spatial expan-
sion, the areas surrounding the SEZ were also transformed into state ownership.
However, this straightforward narrative fails to account for the diversity of modes
of land havings in contemporary Shenzhen.

Basic institutions of having in Chinese socialism
State ownership as a multiplicity of having

The rich literature on state ownership in China has very early diagnosed princi-
pled differences between the Chinese case and other socialist countries, especially
the Soviet Union.® These differences account for many of the distinctive features
of the Chinese transition to a market economy after 1978, shaping the transfor-
mation of Shenzhen’s rural regions. In most socialist countries, state ownership
went hand in hand with centralized economic planning. In China, Maoist ideol-
ogy pushed the decentralization of planning and managing state-owned assets.
We can conceptualize this in terms of the action and structural modes of having.

The Chinese model involved relatively strong rights of possession of vari-
ous government entities on different levels, such as the county or the province,
distinct from the central government. Possession resulted from assignment in
the first place, which is also the expression of the ultimate political power of the
central government. For example, in the 1970s, even large SOEs were assigned to

4 For a comprehensive overview of land law in China, see Qiao and Upham 2017.

5 The key contribution was Granick’s 1990, which defined the “regional property rights” approach, which
I fully developed and applied in various contributions in the 1990s, building on the synthesis in
Herrmann-Pillath's 1991. This synthesis integrated corresponding Chinese contributions, such as Fan
Gangs.
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low-level administrations, which were recentralized in 1980. One specific result
of such assignments was that within the same territory, state havings include
many different possessors, such as the municipality or SOEs of different admin-
istrative levels, including central government, the military, and others.® In other
words, the “state” as the subject of havings is a highly diversified structure where
the various constituents could enjoy distinct rights of possession. This implies
that a municipality does not necessarily have full regulatory power over all state
actors in its territory.

Apart from assignments, there are several ways of appropriating objects. The
most important one is investment. That means if a particular state actor invests
in an object such as an SOE, this is a means to establish claims on it. There is no
legal prescription here, but such claims are mostly being recognized by the differ-
ent government entities, including the central government, to some extent. With
the gradual transformation of SOEs into shareholding companies, another form
of appropriation uses the resulting form of property in M&A procedures, mean-
ing standard shareholder voting rights allocations.” Government entities can also
appropriate assets via the capital market if shares are traded. This is important in
the context of land since this allows for the appropriation of land even via a mar-
ket-type transactions among state actors. In more recent times, one institutional
form of appropriation via property is land use rights, which are legally different
from property and, therefore, allow transfer of state havings to non-state actors.
Aland use right is a legal form of possession in the first place, but if it becomes
tradable, it takes the form of quasi-property. Meanwhile, state ownership implies
that the ultimate owner of all state havings remains the central government. This
is consistent with Imperial China, where all land was assigned to the Emperor.
That means state havings in China manifest a complex multiplicity of forms, with
an assignment to the central government; yet there are various forms of posses-
sion, with some even transformed into the property of non-central actors.

As aresult, state havings are described today as “hybrid” since state actors can
have assets in many ways.® For example, this includes the property of private com-
panies via minority shareholdings. Since the government acts as an influential
stakeholder simultaneously, and the CCP party cell in a private company has ef-
fective means of enforcing opinions, a minority shareholding can imply relatively
strong possession of the government even though the legal form of the company
is the property of a non-state actor.

6 Hsing 2006 speaks of a multiplicity of “socialist land masters.”
7 There are many complex varieties; for an overview, see Li 2020.
8 Bruton et al. 2015 discuss the Chinese case in a global context.
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At the same time, the government itself cannot be treated as a monolithic ac-
tor, as we have seen. This reveals strong performative effects in institutional ac-
tions since appropriation, recognition, and assignment are contextualized and
continuously reshuffle distributed agential powers, constituting actors via weak-
ening or strengthening their positions. For example, many lower-level govern-
ments retreated from having smaller-scale SOEs because they were not profitable
and were draining social resources. However, this does not mean they gave up all
possessions in the successor companies, if any. On the other hand, alarge SOE can
have several possessors. This was dubbed “regional property rights” in the litera-
ture of the 1990s, which referred to the layered structure of jurisdictions, which,
however, is further complicated by the additional matrix that relates each actor
both to a territorial jurisdiction and to a line authority, such as, for example, a spe-
cialized ministry for communication technology. Although these complex struc-
tures have been streamlined over the years, a paradoxical result of further marke-
tization and modernization of corporate governance is that public shareholding
SOEs reproduce this structure in the composition of the various shareholders,
which can be different state actors, and today even including non-state actors.
Another complication is that critical decisions are ultimately taken by the CCP,
especially regarding top executives. Therefore, the CCP should be considered a
possessor of independent status.’

The latter observation reflects the nature of the Chinese body politic as a
“party-state,” also stated in the constitution.'® This raises the question of whether
the category of state havings is partly misleading since the top decision-makers
are almost exclusively party members within the government and other state-
related organizations.” The CCP also creates porous boundaries among all state
actors, even if these may have formal rights of autonomy since party members are
subject to party leadership beyond the organization’s boundaries (nomenklatura
system). This constellation creates tensions between the modes of recognition
and assignment. Beyond a specific assignment of possessions, the recognized
power of disposition may be allocated differently according to party authority.
The critical phenomenon is the direct control over the actors who exert powers of
disposition via the control of the nomenklatura."

9 I develop this view in detail in Herrmann-Pillath 2017a; compare Blanchette 2020.

10 In most economics literature about China, this fact is ignored, even by experts (contrary to the views
of Chinese lawyers, Jiang 2010). For example, in her otherwise highly informative book, Jin compares
the “Western” with the “Chinese” market economy in terms of the different roles of government, thus
conflating government and party; K. Jin 2023. In Herrmann-Pillath 2017a I have argued systematically
that there are two different types of networks of actors who control companies, private and party.

11]. Wang 2014, X. Jin et al. 2022.

12 Beck and Brgdsgaard 2022.
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Collectives in rural society

According to the Chinese constitution, Chinese villages are self-governed.
The collectives own rural land. However, the meaning of “collective” is open
to interpretation since there is a distinction between hamlets, villages, larger
administrative villages, and even townships that goes back to pre-1949 terminol-
ogy.” Many administrative functions have been transferred to the township level
in recent decades. This also implies that elected village cadres are less influential
than township officials.! These trends go back to the Maoist period when the ru-
ral areas were organized as People’s communes. These communes distinguished
production teams and production brigades as lower levels of commune admin-
istration. The commune administration was mainly on the township level, and
the brigade corresponded to the village. When the communes were abolished
in the early 1980s, these terms were restored, thus also marking the historical
continuity of spatial structures. For example, contrary to the slogan “from fisher
village to megacity,” historically, Shenzhen was a market town that played an
essential role in regional trade with the British colony Hong Kong, and there were
hundreds of villages in the county that today is Shenzhen.

The historical background is important because land assignments stay in con-
tinuity even with the conditions before 1949.” In South China, a large share of
land was controlled by lineage estates, which we already discussed in previous
chapters, and tilled by permanent tenants. After the communist revolution, the
feudal landholders were expropriated. Even though this meant that the “evil gen-
try” was often physically exterminated, the critical transformation in havings was
less the expropriation of individual landlords but of the lineage estates in which
the gentry occupied the leadership position. In this constellation, the distinction
between possession and ownership is informative, as leadership implies posses-
sion, but not ownership, which rests with the lineage, that is, the larger local kin-
ship group, which included the poor members of the lineage.

However, the lineage land was not redistributed to the individual tillers since,
after a few years, the collectivization process started. There was an intermediate
stage where many landholdings, such as fruit orchards or ponds, were trans-
formed into cooperatives, with villagers as shareholders. Interestingly, these
models were like lineage estates, where individuals and lineage branches held
shares, including specific projects such as investing in establishing a new local
market. These cooperatives were soon disbanded, and collectivization quickly

13 Ho 2001.
14 Schubert and Ahlers 2012.
15 Potter and Potter 1990 and Chan et al. 2009 are key contributions that reveal these continuities.
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moved to establishing the People’s communes. However, this did not mean that
the land assignments were radically changed, apart from the brief “Great Leap
Forward” period when the communes were organized like military units. Assign-
ments were not about the land in the first place but about the labor, that is, which
team would till which land. Since the villages were not resettled, this implied
that most of the families that lived in a particular place before 1949 continued to
work on the same land. There were many disputes and tensions in the villages
about allocating work tasks because the assigned land also determined labor pro-
ductivity and, hence, work point allocation, the way the product was collectively
allocated.

In other words, the modes of assignment and possession played together in
complex ways, and the socialist formal institutions did not adequately reflect the
real structures of havings. Partly, assignments were determined by the topogra-
phy of the settlements, which in turn reflected social structures that had been
radically attacked since 1949. Assignments were mediated via the organization of
labor and resulted in a pattern of possessions, which was reinforced by labor in-
vestment. In the Shenzhen area, many villages were single-lineage villages. That
means the settlement structure often reflected the internal division of lineages
into branches with closer relatives. When the production teams were formed,
these often reproduced these divisions. Consequently, the social structure of the
village partly continued to manifest in the assignments of labor and land.

This can also be interpreted as implicit recognition of traditional land havings
in a different linguistic frame of socialism (signs in the Aoki-Bourdieu model). In
anutshell, in single-lineage villages, the socialist collectives operated like lineage
estates, in which, theoretically, the individual households could work like tenants.
This model had already emerged in the early 1960s but was denounced by radical
Maoists. Yet, the transition from implicit possession via labor organization to-
wards possession by assignment was easily orchestrated, as happened after 1978.
With the new “responsibility system” in the countryside, farmers became quasi-
tenants of the socialist agricultural organization."”

After the demise of the People’s communes, the rural areas underwent the first
wave of reforms that delegated production tasks to single households while allow-
ing them the freedom to use assigned land for growing other crops and agricul-
tural activities, such as raising pigs. This system was gradually expanded, result-
ing in the long-term assignment of land to households, becoming like the old per-
manent tenancy system. The critical difference is that the collective remains the
ultimate owner of the land. However, considering the congruence of administra-

16 Madsen 1984 is a thick account of these conflicts.
17 This transition has been described by many scholars. For a textbook-style overview, see Naughton 2018.
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tive divisions with social structure, this often implies that the village is the owner,
and the village corresponds to a lineage. Therefore, there is a direct continuity be-
tween land havings before 1949 and today, with the only difference being that the
local elites have been radically transformed, or, in this sense, how village and lin-
eage leaders were recruited. In Maoist times, this led to many conflicts and ten-
sions, as old elites often could reinstate their positions, having been recognized
as leaders over generations. After 1978, the economic dynamic also engendered
many changes in leadership structures, with entrepreneurs becoming influential,
often having a party background.

Finally, an essential aspect of rural land havings was that all farmers had a
right to a plot for their homestead, including a small space for raising vegetables
for their own consumption. These plots assumed critical significance in the ur-
banization of the rural areas in the Greater Bay region.

Urbanization and transformation of havings

The case of Shenzhen involves the transformation of rural land into urban land.
This is necessary because Chinese law tightly circumscribes agricultural land use
for other uses to safeguard China’s capacity for food self-sufficiency. Often, this
means that villagers may obtain other land in compensation if they continue to
work in agriculture. The transformation is nationalization in legal form since only
state-owned land can be used for non-agricultural purposes such as industry.
There are legal prescriptions for compensation, which, however, do not consider
the increased value of the land in these new uses; they only consider the loss of
agricultural income for the farmers. Hence, land issues often stay at the heart of
corruption, triggering rural unrest.'®

Nationalized land can be used in any way depending on the municipal zon-
ing regulations and urban development plan. The essential distinction between
land ownership as property and land use rights as possession corresponds to ru-
ral conditions in the sense of long-term land leases. That means an entity may
acquire land use rights as a tenant over a more extended period, such as 40 years
for residential uses. For example, a developer may acquire these rights and build
anew residential area with a shopping mall and pay fees to the municipal govern-
ment or even a lump sum, akin to buying the rights. According to Chinese law, the
buildings are not subject to state ownership but are considered private property.
Accordingly, developers can sell real estate on the market without government in-
terference. This distinction between the two types of property is important as the

18 Tao 2023 is the most comprehensive analysis of these developments.
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property of the building implies the appropriation of the land to some extent, de-
pending on the recognition of possession. This works similarly to the mechanism
in state ownership in general, as mentioned previously, namely that investment
may result in recognized possession of the investing actor, even if this deviates
from the formal assignment,

These constructs have played a critical role in China over the past three
decades in funding municipal expenditures, often also involving complex fi-
nancial arrangements with so-called local government investment vehicles.” In
such cases, the local government could activate land simultaneously in two ways.
First, land use rights, aka land possession, are allocated to various parties to earn
income, and second, land ownership is used as collateral for those investment
vehicles to borrow money from banks. We can also speak of the financialization
of government budgets that grounds in the distinct structure of land havings.?° A
necessary consequence has become salient recently: Land has acquired a market
value since declining prices for real estate also create downward pressure on the
prices of land use rights and, hence, the implicit value of land. This affects the
value of the collateral and, via the lower income from land use rights, local gov-
ernments’ budget. Via land havings, real estate finance and government budget
are tightly connected.

The transformation of rural land in Shenzhen was comprehensive in that in
2004, all rural areas in the jurisdictions were transformed into urban areas, with
the necessary consequence that all rural citizens attained the status of urban cit-
izens. The entire rural land became state-owned and controlled by the munici-
pality. However, even in the first stage, this did not imply that villagers had lost
control of the land.

In the area of Shenzhen, there were more than 300 native villages, many of
them single-lineage villages. When the special economic zone was created, the
villages in that area and its close neighborhood developed a distinct response
to the opportunities offered by this economic revolution.* This started with the
initiative of farmers who realized that the massive inflow of migrant workers
created a demand for cheap accommodation. Villagers started adding stories
to their houses and soon moved out since they could afford pricier housing,
becoming absentee landlords. Collectively, the villagers realized that they could
use their village land for similar purposes and accompanying infrastructure.
The phenomenon of “urban villages” emerged from these initiatives. Most urban
villages have a native village as a core and are located on originally rural land.

19 Feng, Wu, and Zhang 2022.
20 Pan, Zhang, and Wu 2021.
21 D. W. D. Wang 2016 is a comprehensive account of these transformations.
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They count as “communities” shequ today, the lowest level of the administrative
hierarchy, but often refer to themselves as “village” (cun). Soon, at least 50 per cent
of the Shenzhen population lived in these settlements.

A critical institutional feature of urban villages is that the land on which they
were built was still under the control of the native villages. Native villagers took
the step to transfer their land from the village as an administrative unit to newly
established cooperative organizations with different labels. However, after a few
years, they converged on the organizational form of “shareholding cooperative
companies,” which were also recognized by specific administrative regulations.?
However, Chinese company law does not recognize such entities as a distinct legal
form. In this sense, we can diagnose the performative emergence of an institu-
tional and organizational form from actions centering on land havings. As rural
areas were not yet nationalized, these SCCs controlled the collective land. After
nationalization, they often retained control of the land use rights. As said, this
partly operates via appropriation by investment.

Unlike many other cities in China, villagers in Shenzhen could resist expropri-
ation because they were closely knit kinship groups and could strike a deal with
the municipality.”? Within a few years, millions of migrant workers flocked into
Shenzhen, creating a massive demand for residential construction. However, mi-
grants cannot afford high rents unless they receive high wages. Villagers offered
such accommodation, thus contributing to keeping wages low and the interna-
tional competitiveness of Shenzhen manufacturing high. Moreover, low wages
also kept the costs of infrastructure construction low. The municipality watched
these developments with mixed feelings, as the urban villages were not built
according to legal standards, were messy, and, in the early years, also hotspots
of crime and prostitution. However, the municipality did not have the financial
means to offer public housing at subsidized prices. Hence, the deal emerged
that the SCC would continue developing urban villages but would morph from a
quasi-business entity to a parafiscal organization that fulfilled most functions of
lower-level urban administration, such as public security, waste management, or
even schooling.”* In compensation, the SCC would retain and manage the land
use rights for the municipality.

The latter arrangement had the vital implication that in later stages of devel-
opment, the SCC became partners in renovating and redeveloping the urban vil-

22 For an overview, see Cheng et al. 2024.

23 The picture is more variegated at a closer look, both within Shenzhen and comparing with urban villages
in other places. Developments are highly contextualized and situated in local political economy, hence
Weberian struggle. For example, Wong 2015, Kan 2019.

24 Po 2012.
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lages. This is often accompanied by finally relinquishing control of land use rights;
however, this follows lucrative deals with the developers endorsed by the munic-
ipality. In such cases, most of the rights are sold to the developers, with the pro-
ceeds going to the SCC and partly to the villagers, either as a share of those profits
or as their share of the original homestead. Such deals could involve complex side
agreements, for example, giving villagers special purchase conditions for acquir-
ing upscale apartments in the newly built residential areas.” At the same time,
the municipality extended and strengthened its formal grassroots-level adminis-
tration, gradually reducing the parafiscal roles of the SCC. In sum, the villagers
lost property and often even possession. Yet, they retained ownership, to which
We now turn.

Havings and recognition in the medium of ritual
SCC as lineage organization

We will now look at the structure of havings in more detail. The SCC is the crit-
ical actor in the complex structure of land havings in urban villages.?® The SCC
is a legal person that controls property of two different kinds: real estate in the
form of buildings and other construction and land use rights. The villagers own
the SCC itself. We can speak of ownership here as the original kinship relations
in the villages define the SCC.

Initially, the shares of the SCC were assigned to the villagers based on house-
holds, hence, the male household heads. Facing demographic changes and de-
mands for recognizing legal prescriptions for equal treatment of women, this was
interpreted as a claim based on the original household registration of the indi-
vidual members. However, the shares cannot be regarded as property since they
cannot be traded and have no price. Also, because inheritance is constrained, out-
marrying women may lose their claims if they change registration. Often, a crite-
rion is whether individuals continue to work and contribute to the community in
the broadest sense. Further, the total number of shares has been frozen, so newly-
born members do not receive fresh shares. This effectively stabilizes the house-
hold as the owner of shares and, hence, the SCC.

25 For a detailed case study, see Herrmann-Pillath et al. 2024.

26 The following discussion is mostly based on own research in Shenzhen, as published in Herrmann-Pil-
lath, Guo, and Feng 2021, Cheng, Herrmann-Pillath, and Li 2022, Cheng et al. 202, Herrmann-Pillath et
al. 2024.
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Hence, the shareholding arrangement in the SCC reflects the structure of the
lineage to a large extent, even implying that the original subdivision of the lin-
eage is reproduced, which was implicit in the production team assignments of
the People’s communes. Specific projects of the SCC may be assigned to groups
representing the original teams. These historical linkages are explicitly invoked,
such as in village museums, which display the old team leaders.

However, another element in SCC ownership relates to the distinct form of col-
lective shares, meaning that the SCC holds its own shares. Hence, there is a twist
in the corporate governance structure since the supervisory board also includes
representatives of the SCC as a distinct entity, similar to executives in endow-
ments and trusts. Today, these individuals are mostly party members. In many
cases, the CEOs of SCC have several “hats:” Apart from being CEOs, they may be
village leaders, heads of the lineage, and Party secretaries. Beyond these roles,
they are often independent entrepreneurs. This creates a complex picture of hav-
ing an SCC. There are cases where the role of the CEO is powerful and bolstered
by the dominance of his relatives in other leadership positions. Hence, these indi-
viduals almost appropriate an SCC as possessors. However, at the same time, they
must follow the party line in their decisions so that we cannot simply speak of in-
dividual appropriation. Via party membership of leaders, the SCC is only semi-
autonomous.? In general, the municipality also pushes opening the SCC to ex-
ternal shareholders, but apparently, villagers resist the following dilution of their
ownership.

The hybridization of kinship and organization is salient in rituals that display
SCCidentities. One important example is the New Year celebration when the div-
idends are distributed. As in historical lineage estates, this includes a ritual of
feasting with the “common pot,” where all villagers join and eat from a shared
pot with a mix of valuable food, in the past, mainly fatty pork.?® This food shar-
ing symbolizes the sharing of economic benefits in the SCC. Lineages and lineage
culture are critical in permeating Shenzhen’s land ownership despite the com-
plete transformation into state havings. The material manifestation is the cul-
tural square and the ancestral hall, which represent the center of the original ritual
space of a village.

We can analyze the previous account in terms of the action and structural
modes of having for the different types of actors. The individual villagers (Figure
4.1) have ownership by recognition and assignment but do not have property or

27 The party’s role is increasingly converging to the SOE pattern elucidated previously, reflecting the gen-
eral trend of party expansion on the grassroots level; Cai, Liu, and Jiang 2023.

28 On this peculiar dining ritual, see J. L. Watson 1987. Watson studied the New Territories. On the more
recent conditions in Shenzhen, see Guo and Herrmann-Pillath 2019b.
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even possession of the SCC. They are also blocked from appropriating it, as the
only channel would be via the shareholder assembly.
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Figure 4.1: Villagers’ having of SCC
Source: author’s diagram

In contrast, the villager leaders, with their different hats, may play different
roles depending on the local context. There are cases where they have full pow-
ers of disposition in terms of action modes, including individual appropriation
(which may be denounced as “corruption” among villagers), but do not have prop-
erty, which is legally with the SCCitself as a corporate entity. Naked appropriation
may even lack recognition, as shown in Figure 4.2.1. In contrast, responsible lead-
ers accountable to the villagers do not appropriate the SCC and share ownership
with the community (Figure 4.2.2).
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Figure 4.2.1: SCC leaders: corrupt

Source: author’s diagram
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Figure 4.2.2: SCC leaders: responsible
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The government can also play different roles. If we focus on land here as a
major asset of the SCC, only the government has property. This is different from
buildings, where the SCC can also have property. In many cases, different from
Shenzhen, the government appropriates the land, including the land use rights. I
show the case (figure 4.3) where this does not happen. The government leaves land
use rights to the SCC, hence possession.
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Figure 4.3: Government and SCC
Source: author’s diagram

In sum, we see the modes of having and havings interplay in a complex and
contextualized form. To understand these constellations, we need to go beyond
economic factors. A critical issue is the nature of the land as being performed in
different framings of property and ownership.

Ritual space and ownership

The notion of ritual space is critical for understanding the relationship between
possession, ownership, and property of land. Following earlier work, I define the
ritual space as the territory owned by the village as the “ancestors’ land,” a con-
cept like the Indigenous notion of the homeland. The background is the history of
migration in China, especially in the Song dynasty when many Han Chinese fled
from the North to the South, facing the Mongol invasion. Via various routes and
waves, settlers arrived in the area of today’s Shenzhen. The first settlers are iden-
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tified in the historical records and the lineage genealogies. There are important
cases where settlers belonged to a larger surname group and shared a genealogy
that traces back to earlier times. For example, several villages in Shenzhen origi-
nated with the family named Huang and consider the same high ancestor as their
origin, even though the lineages are separated, starting with the first settler ar-
riving in this area.”

As a result of further economic development, population growth, and the
violent conflicts over land in the area (Hakka wars), a differentiated social struc-
ture emerged in the 19" century, with some lineages becoming more powerful
landlords, though mainly via lineage holdings.* Lineage estates were crucial for
securing the social status of local lineages as a collective good and, therefore, were
not simply appropriated by single individuals or families. For example, lineage
estates funded schools accessible for all lineage children to nurture a maximum
number of talents who might eventually succeed in Imperial examinations and
achieve high officialdom. Lineages also established local markets and supported
infrastructure development for their gain, such as building bridges with toll
gates.

Rituals were paramount in maintaining lineage solidarity and identity, such
as the dragon boat races that pitted villages against each other. Concerning land,
ownership, distinct from possession, was embodied in the ritual space. In con-
temporary Shenzhen, we can observe its manifestations in line with historical
conditions. The traditional village was dotted with temples, steles, pagodas, and
tombs that delineated its land, with the ancestral hall and a main temple at the
centre.* These locations were determined by fengshui (Chinese geomancy) proce-
dures by which the flows of cosmic forces were identified. Both define the location
of all these ritual artefacts and can be influenced by them. In modern Shenzhen,
the “cultural square” is a widespread urban assemblage that stays in this tradi-
tion: This is a public square with the ancestral hall and a temple used for leisure
and entertainment and ritual activities such as lion dances. The cultural square of
Xiasha village in downtown Shenzhen hosts mega events such as a 10,000-table
“common pot” where Huang from all over the world gather to cement the solidar-
ity and cooperation in this large surname group interpreted as kinship rooted in
a common ancestor.

Two cases typically represent the ritual space as almost ideal. This is because
they are in the Bao'an district, which urbanized later and had more space to in-
clude ritual concerns in urban development.

29 For a special study of the Huang, see Guo and Herrmann-Pillath 2019a.
30 Classical contributions are R. S. Watson 2007, Siu 1989, Faure 2007.
31 Lagerwey 2010.
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The first case is Fenghuang village aka shequ.* The Wen lineage’s ritual space
is spanned by the central square with an ancestral hall and temple, which is also
the location of a neighborhood office and other cultural facilities, most impor-
tantly, the “old village,” renovated as a tourist site; the other pole is a newly built
temple complex on the premises of the old village temple on the hills. This place is
interesting asitis a natural reserve that is wholly state-owned, yet the SCC has ob-
tained rights to build and manage this temple complex for religious and leisure
uses. Since religious meanings are sensitive and therefore oblique, only knowl-
edgeable observers recognize the ritual significance. For example, there is a veg-
etarian restaurant near the temple complex with the only parking space on top of
the hill. This space is minimal and only accessible with a special permit. All other
visitors must climb the hill via stairs marked by auspicious Chinese characters.
The ritual work is the effort spent (which is considerable in subtropical climates).
The two poles of the ritual space are in viewing distance, and the connection is
regularly enacted via processions connecting the places, such as when villagers
hold a traditional wedding.

My other example is Shanghe village, which is another Huang village.* This
case is fascinating as it involves a negotiation about transforming ritual space.
This transformation became necessary because, at the turn of the millennium, the
municipality built a vast central park on the land belonging to the village where
the cemetery was located (Bao'an Park). In principle, the CCP explicitly refuses
to recognize the ritual meanings of cemeteries and often even adopts an aggres-
sive stance in demolishing cemeteries to render the land useful for economic pur-
poses. In this case, another solution was found.** The municipality agreed with the
village to relocate the cemetery to the hills, which originally belonged to the village
as forest commons (a feng shui forest). Not far away, there is another sacred loca-
tion on the hills, a Daoist temple managed by the SCC, and, as in the Fenghuang
case, it is a registered religious temple with a sitting priest. The other pole of the
ritual space is the central square with an ancestral hall and temple near the SCC’s
headquarters.

The Shanghe case directly reveals the importance of the ritual space for the
land havings. With the land expropriation for the park, the municipality fully re-
claims the land, and even the ritual space has been annulled in that area. Hence,
property is clearly with the government. However, within the original boundaries
of the village, the ritual space has been reinstated, thus manifesting ownership
of the villagers. However, villagers did not have property in the land surrounding

32 This case is extensively documented in Herrmann-Pillath, Guo, and Feng 2021.
33 Herrmann-Pillath et al. 2024.
34 For an interesting comparison, see Trémon 2015.
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the cemetery, which is partly also a natural resource. The government arranged
another form of compensation as a new and large luxury condominium, Xicheng
villas, was developed. Here, villagers were assigned land use rights, only to hand
them over to the developers at a price. So, apparently, villagers lost all property.
At the same time, a side agreement was reached that gave villagers special rights
to make their first purchase. Many Huang families moved to this place to set up
three-generation families. Again, the indicator is indirect but substantial: A birth
clinic is almost exclusively for Huang clients on top of the hills. This luxury re-
sort allows women and newborns to follow traditional rules of postnatal ritual. In
other words, despite giving up all property for profit, the possession of land and
villas is embedded in ownership manifest in the ritual space.

In sum, we see how ownership mediated by ritual practices determines the al-
location of claims on havings among various groups. The villagers deploy different
means to keep control of their land even though they do not hold any property title
individually. As a collective, the SCC represents their rights, but even it does not
have property rights in the strict sense. Recognition and assignment are critical
modes for the current allocation. Assignments partly persist from Maoist times,
and ritual practices can be seen as articulating the pertinent claims on posses-
sion. We can even diagnose ritual practices as forms of appropriation. At the same
time, the municipal government expresses recognition in various forms. One fol-
lows the implicit rules in state ownership to recognize investment by particular
actors as justifying claims of possession, and the other endorses ritual practices
as important elements of public life in Shenzhen.

Modes of having and real estate in Shenzhen
Basic structure of havings

The continuity of lineages over many centuries suggests the possibility that re-
garding land havings, via village customs, a particular habitus is reproduced: the
materiality of land becomes a sign in the sense of the Aoki-Bourdieu model. This
has also been observed in the New Territories of Hong Kong, even suggesting re-
semblances with the conditions in mainland China today.** After the communist
riots of the 1960s, the British administration gave many privileges to the lineages
in the New Territories, which had proven to be reliable partners in countering the

35]. L. Watson 2004.
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riots, keen to protect their traditions and well aware of the ferocious attacks on
tradition during the Cultural Revolution unfolding a few kilometers away across
the border. These privileges included rights such as building larger houses than in
other Hong Kong districts, thus making the land even more valuable. At the same
time, traditional estates and tombs continued to enjoy special legal protection.*®
The increasing value of land created strong incentives even for the younger gener-
ation lineage members to partake in traditional activities since this is necessary to
confirm and sustain their claims on the land. This mutual reinforcement of ritual
and land havings motivated even émigrés to keep contact with their native places.

Therefore, it is worthwhile to briefly glance over the conditions in the New Ter-
ritories in the early 20 century.’” One crucial aspect is the interaction between
Chinese customary law and the British administration of what had become Crown
land after 1898. The New Territories were part of the historical Bao'an county to
which the area of Shenzhen belonged. The critical historical fact about land hav-
ings in this area is that most land did not belong to single owners, but at least to
two, often several, and that this mainly involved lineages and lineage trusts. The
customary system of having was conceptualized in the distinction between “skin”
and “bone” of land, with the latter referring to full legal ownership manifest in
paying the land tax. In contrast, the “skin” (land surface) might be the object of
complex forms of legitimate possession, including perpetual.®® In contrast, the
British authorities required the clear assignment of land to only one proprietor.
This was implemented via a systematic cadastral survey and precise identifica-
tion of owners while establishing strict legal standards on how a tenancy contract
differs from property.* The latter targeted the widespread practice of permanent
tenancy.

The British aimed at transforming traditional havings into property, pursuing
goals similar to the transformation unfolding in Europe in the previous centuries,
such as enhancing the alienability of land and easing its use as collateral. How-
ever, their enforcement of unequivocal property followed Imperial precedent
in a significant way, namely identifying the taxpayer as proprietor.*® The other
possessors would be downgraded legally, meaning their claims would no longer
have property status. As we had seen earlier, before the British intervention, these
claims amounted to property in many ways, including the right of inheritance.
This pattern reveals a fundamental difference between the Imperial and the
British notion of property. In Imperial China, the taxpaying proprietor differed

36 Nissim 2016, 127 ff.

37 Hase 2013.

38 Kroker 1958.

39 The British followed the general approach to colonial dispossession as analyzed by Bhandar 2018.
40 Osborne 2004.
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from the non-taxpaying possessor and quasi-proprietor in that it was less in
the economic functions of the claims but in recognition of the social status as
belonging to the landowning elite, the gentry. Hence, we diagnose the difference
between what I call “statist” and “contractual property” (Figure 4.4). Before the
British intervention, there were no registers in the New Territories because the
Imperial government had frozen land registers centuries ago to relieve the pop-
ulation’s tax burden. Hence, whether the land was registered depended largely
on those who had land and wanted to get official recognition from the Imperial
state. This difference was expressed in the distinction between the “bone” and the
“skin” of the land.

property
/\
statist contractual
| |
bone skin
| |
status permanent
(ritual) tenancy
SOCIETY MARKET

Figure 4.4: Statist and contractual property in Imperial China
Source: author’s diagram

The “bone” versus “skin” duality reflects a form of property which defines an es-
sential divergence from Western conceptions.* Owning the “bone” as statist prop-
erty was not embedded into the market context but embodied the social status of
a group to which the proprietor belonged, such as the wealthy and powerful clans
in the Greater Bay Area. In contrast, owning the “skin” did not involve a property
title but a contractual relation embedded into the market, which was recognized
as legitimizing possession in the community, such as permanent tenancy. Insofar
as statist property relates to social status, it is part and parcel of the body politic of
the Imperial state (manifest in the complementary right to take part in Imperial

41 Mazumdar 2001.
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examinations). In contrast, contractual possession is embedded into the market.
Remarkably, this inverts the Polanyian assumptions about social embeddedness
and markets as opposites.*? Socially embedded contractual possession scaffolds
market transactions, whereas state-enforced legal rights obtain this function in
Western capitalism. Accordingly, we diagnose two different concepts of statist
property, reflecting two fundamentally different forms of statehood.®

What is the role of ownership? Ownership is not congruent with property and
often refers to transactions not mediated via markets. In Imperial China, this ap-
plied to land that accrued to the owner via inheritance: the owner as possessor
was factually seen as steward of the family line and, therefore, would be tightly
constrained in exerting his rights on the market. For example, when selling land,
close relatives had the explicit right to veto and exercise a right of first refusal.
As elaborated in the previous chapter, ownership refers to a specific type of rela-
tionship with the object owned, which we diagnose as the object constituting the
owner’s identity, whereas property always implies the possibility of alienating the
relationship via a market transaction. By implication, ownership is mainly based
on recognizing the owner’s status in a specific community.

Figures 4.5.1 and 4.5.2 summarize the two scenarios for the permanent ten-
ant and an individual absentee landlord (which is different from a manager of a
lineage estate). The regular tenant’s case features a strong role of possession and
ownership, the latter mostly resulting from assignment, that is, inheritance. In-
heritance can be mediated via the lineage if the tenant leases the land from the lin-
eage trust. The absentee landlord neither claims possession nor ownership, and
his property is recognized by the government.

Let us now turn to the conditions in Shenzhen today. As we saw, the law
prescribes the fundamental distinction between land and land use rights. At the
same time, in the urban villages, another significant factor that is not universally
present in China is ownership by the lineages. If we look at the three structural
modes of havings regarding the action mode of appropriation, we get a picture
that differs from our model of Chapter 3 (Figure 4.6). The reason is that land use
rights stay at the center of the market. Hence, it is possession that is embedded
into the market, not property. Property is state-owned and, therefore, does not
seem amenable to markets: This was the conventional assumption in combining
state ownership with central planning of the economy. Accordingly, we see prop-
erty as embedded in the economy. For example, China’s government has much
stronger eminent domain rights than liberal market economies. However, as we

42 Myers 1982; Pomeranz 2008.
43 The Chinese view on property reflects the view of markets as statecraft, established two millennia ago
and continuing until today: Zanasi 2020, Herrmann-Pillath and Zhao 2023.
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Figure 4.5.1: Tenant in Imperial China

Source: author’s diagram
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Figure 4.5.2: Landlord in Imperial China

Source: author’s diagram
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saw, the construction of land use rights also allows for the marketization of state-
owned land, with the government also obtaining a role as a player in the real
estate market. We can speak of the financialization of statist property.
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Figure 4.6: Structural modes of havings and embeddedness in Shenzhen
Source: author’s diagram

We can further detail this analysis by examining how actors are constituted in
this constellation of structural modes and embedding domains, represented by
the numbers (Figure 4.7).
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Figure 4.7: Modes of appropriation and types of agencies in Shenzhen real estate (see main text)
Source: author’s diagram

1. Strictly speaking, this category does not exist in Shenzhen since private
property of land is legally prohibited. However, there is the case of individual
farmer plots. The individual families originally appropriated these plots. Even
though all the rural land was nationalized, the plots remain indirectly and indi-
vidually appropriated via the buildings that former farmers have, in the sense of
property. Only when a developer buys the land use rights (possession) and also
buys the building is this category hollowed out because the building no longer
embodies individual appropriation of land. In addition, farmers are owners only
via their status as lineage members. That means the SCC is the party that negoti-
ates with the developer over the sale of land use rights. This constellation reveals
the importance of also considering other modes of having. The villagers were
assigned rights to plots during the period of collectivization and may hold these
rights even over generations. This assignment has no legal status after national-
ization. However, it is still being recognized in the real estate market practices,
which bolsters the effect of the incorporation of claims via the buildings.

2. As we have seen in Chapter 3, this category is very important in capitalist
economies as it refers to all kinds of proprietors, such as financial institutions,
who invest in property titles such as shares only for trading. In Shenzhen, this is
limited as far as land is concerned. However, there is the case of “speculation” in
the real estate market, thatis, the buying and selling of buildings, which indirectly
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also implies the control of the land use rights. Moreover, as said, the government
can be seen as a proprietor in this sense, without engaging directly in the mar-
ket, apart from the actions of selling land use rights. The land is unequivocally
assigned to the state, which leaves some ambiguity about which state agency is
the one who represents the state, which matters in urban planning, such as in
the case of conflicting views of district planners and municipal planners or even
provincial-level administration concerning the future development of the Greater
Bay area. Hence, their assignments are a political process in the first place. Recog-
nition has a role to play, especially when recognizing the claims of SCCs. By as-
signing land use rights to SCCs, their property is recognized implicitly; however,
they are subject to the same political process, given their parafiscal status.

3. In this case, the proprietor is also the manager. Yet, the company has no
ownership relation with the object, asitis only market oriented. In Shenzhen, one
important example is that SCCs establish separate real estate companies as wholly
owned subsidiaries that can operate in a market logic, such as when acquiring
property elsewhere. This is highly significant as these companies are legally the
property of the SCC as a legal entity, meaning they are no longer held by villagers
as shareholders. This allows a shift in possession towards the leadership elite of
SCC. We can diagnose this as operating in the mode of appropriation. There are
sometimes conflicts with villagers over such measures, as they see their assign-
ments diluted. At the same time, authorities may express recognition because this
allows them to proceed with urban development projects more smoothly.

4. This is the case of an agent that acts on behalf of proprietors and owners.
For example, an SCC may invest in real estate and maintain land use rights, but
it may conclude a service contract with a developer and maintain an arms-length
relationship with management afterwards. One consequence of this constellation
can be that developers may also stay in close contact with higher-level adminis-
trations, thus even sidelining the SCC. This can be analysed as a recognition shift,
resulting in reduced parafiscal roles and powers of SCC.

5. Here, the owner is not the proprietor of a title that allows the trade of the
object on markets. This is the case when villagers live on the village territory and
are owners of the land since they are shareholders of the SCC, with the shares
being excluded from markets. However, they are not proprietors of the land. The
SCCsthat possessland use rights after nationalization might trade them, but they
usually do not because this would dilute lineage ownership. This is a question of
assignments: In terms of assignments, villagers are owners, but they are not pos-
Sessors.

6. These owners neither possess an object nor have a legal title that would allow
trading it on markets. The typical case is a villager who emigrated but would still
be regarded as a member of the village community (hence, would enjoy rights of
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inheritance). As said, ritual is an essential medium of such assignments, which
obtains appropriative functions: Active participation in rituals implies a claim
that the assignment is valid.

7. This is the case when villagers move out of their native territory after rede-
velopment. Still, the SCC retains the land use rights and agrees with a developer
about managing the project after completion. The territory is regarded as ances-
tral land, which explains why land use rights are kept under SCC control (“absen-
tee ownership”).

We will now examine how these various actors create specific patterns and
practices in the real estate market in Shenzhen together. The litmus test is the
so-called market for “small property.”

“Small property” in the Shenzhen real estate market

A peculiar phenomenon in the Shenzhen real estate market is the so-called “small
property.”* Small property emerged as a spontaneous extra-legal contractual
form of trading real estate without the land use rights, resulting in a bifurca-
tion of the market into two segments, one the formal market based on clearly
defined property arrangements grounded in state ownership of land and user
rights be developers, and the other the market without full legal recognition of
the contracts because of ill-defined land havings (hence, “small”).* Given the
formal institutions of land ownership in China, no sale of real estate including
the land, is legal. There is a wide scope for conflicts: For example, someone buying
an apartment might be dispossessed if the underlying transfer of land rights
were invalid, even without being aware of this. However, the courts recognize
possession. For example, if a small property is pledged, and the possessor of
the pledge claims possession, that would not be recognized because there is no
title, and hence the pledge is illegal. On the other hand, the original contract that
constituted possession is indirectly valid by legally recognizing past possession.*

Millions of transactions on the small property market have been successfully
concluded in the past three decades, even though no valid title was transferred.
The numbers are astounding: In 2020, close to 50 per cent of all housing units
in Shenzhen were small property, more than 5 million units without legal prop-
erty titles, compared to only about 1.9 million units of “commercial housing” with
legal titles (other units include factory dormitories or social housing). Demand

44 For an excellent in-depth study, see Qiao 2018.
45 Lai et al. 2017.
46 Qiao 2018, 161 fT.
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remains strong since small property housing is traded at a discount compared to
commercial housing (which is also explained by quality differences, not just legal
risks). The market is highly liquid and operates smoothly.

We overview the structure of the small property market in the two stages of de-
velopment, the first until the mid-2010s and the second until today.*” In the first
stage (Figure 4.8), we focus on the constellation where villagers possess buildings
and sell residential units to buyers who do not earn a legal property title. That is,
the small property transaction is a contractual transfer of possession. However,
the individual villagers are not possessors of the land on which those units are
built. With the nationalization of land, the proprietor is the municipality, which
leaves the actual possession of land use rights to the SCC. This act is not simply
by administrative fiat but recognizes the ownership of the SCC. Ownership of the
SCC matters crucially for the small property market as the SCC is a guarantor for
the single transaction, with the individual villagers being its members. This func-
tion is at least implicit in the transaction because the SCC has a substantial inter-
est in sustaining the small property market, thus representing a shared interest
of all villagers.
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Figure 4.8: First stage of small property development
Source: author’s diagram

The small property contract replicates the customary law structure of wit-
nesses and middlemen in contractual possession. The witness is a lawyer who

47 In more detail, see Lai, Wang, and Lok 2017 and Lai, Chan, and Choy 2017.
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factually operates as a notary without formal legal validity. Yet, the contract
drafted and sealed by the lawyer witnesses that the two parties have agreed on
a deal and its terms. The lawyers assume a position of trustworthiness because
they depend on keeping a professional reputation and staying in the market. The
middleman is primarily the SCC since in the urban villages, even private partners
of a deal are SCC members, that is, native villagers. As we saw in the Fenghuang
case, in contracts with third parties, the legal partner is the subbranch, whereas
the SCC, as such, is a guarantor. This is explicitly recognized in many contract
templates of small property transactions, where the SCC confirms the unit’s
status and registers the contract. In affirming its moral authority as a lineage,
the SCC is a guarantor of the trustworthiness even of an individual villager
acting as a private agent. Since the community has an interest and the moral
obligation to develop its long-term wealth, trust is a crucial asset and is bound
to the community.*® One crucial cultural marker is the emphasis on century-old
local traditions, as epitomized in the lineage rules (jia xun) setting standards of
morality for all members.

Another important observation is that small property transactions are re-
garded to be legally valid if they are conducted among the members of the village
community. This reflects that the underlying ownership relation is still framed in
terms of the collective, reminiscent of the “bone” and “skin” distinction: Transac-
tions within the village do not affect the “bone.” This interpretation is vindicated
by the observation that small property holders may obtain a legal title if the unit
becomes a part of a redevelopment project. This defines stage two in the evolution
of the small property market (figure 4.9).

In the second stage, the developers emerge as critical actors, manifesting the
transition of statist property towards formal marketization. In this structure, the
government delegates project planning and implementation to the developers
while maintaining governmental control of urban design via approval and moni-
toring. However, the government does not reclaim ownership from the SCCs; the
latter act as the developer’s partners, who receive land use rights from the SCC
as actual possessors.* The developer offers formal property claims to buyers of
residential units. This includes recognition of small properties. Suppose a small
property building is demolished during the redevelopment of urban villages. In
that case, the original possessors of the small property may get compensation,
such as a price discount for transferring a new unit with a formal property title to
them. That means the original contractual possession based on the transaction

48 Tong et al. 2021.
49 Lai et al. 2023.
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Figure 4.9: Second stage of small property development
Source: author’s diagram

between villagers and buyers is transformed into a relationship between the
developer and proprietor of an apartment in the new unit.

Ownership no longer matters for sustaining the real estate transaction in this
new structure. However, ownership remains recognized in the government, de-
veloper, and SCC triangle. Therefore, a paradox emerges in this new form of ap-
propriation: State having enables marketization with formal recognition of non-
state property.

A final, though important observation is that the distinction between small
property and commercial housing also relates to the differentiation of Shenzhen
inhabitants according to household registration hukou. This reveals another as-
pect of statist property. In principle, individuals without hukou can also buy com-
mercial housing but must fulfil more stringent conditions than non-hukou hold-
ers. That means appropriating the more valuable commercial housing is also a
marker of social status reminiscent of Imperial China.

Conclusion

The case of Shenzhen shows that the standard concept of “institution” cannot
grasp the complex realities of actions of having and their resulting structures
of havings. This is even the case if we add the distinction between formal and
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informal institutions often invoked by institutional economists to explain diver-
gences between formal law and economic realities. In both variants, institutions
appear as external determinants of economic phenomena. In contrast, the Aoki-
Bourdieu model shows how institutions emerge endogenously by the actions
of individuals interacting in what Weber has referred to as “struggle.” Further,
the Shenzhen case demonstrates that the standard taxonomy of property in
economics fails even descriptively: Even though Chinese law concurs with them
in distinguishing categories such as private versus state property, we cannot
understand practices of having on the ground.

The Aoki-Bourdieu model concurs with economics in approaching the Webe-
rian struggle in terms of strategic interactions between various actors, which is
amenable to game theoretic analysis.*® However, it goes beyond this regarding
symbolic capital or signs as endogenously evolving and becoming critical deter-
minants of strategic behavior. Ritual spaces are material manifestations of sym-
bolic capital, and they influence the dispositions and capabilities for action, most
importantly, in our case, villagers’ collective actions in claiming their havings."!
The struggle over havings is not only about appropriation but also about recogni-
tion and assignment. Even if the government appropriates the land, it may still
recognize ownership of villagers and assign land use rights to them: The latter are
signs of ownership, not property,

This analysis suggests we cannot easily generalize to different cases, which is
well documented in field research. Local contexts matter, and structural outcomes
differ. Convergence of outcomes mostly results from a powerful actor enforcing
outcomes, mainly the government. We observed this in the history of commons
in early modern Europe, and it is salient in China today.

50 For the small property case, see Qiao 2018.
51 A seminal study is Tsai 2007.






Chapter 5: Normative case study —
More-than-human having

Beyond the Rights of Nature

This chapter explores the normative consequences of our new theory of having.
We concentrate on the simple but radical question of whether we should expand
the domain of having to non-humans. In one respect, this is a moot question, as
we already do: Legal persons can be subjects of property, and they are only rep-
resented by humans, such as the CEOs of listed companies.! There is a rich world
of human-created non-human entities which are recognized as proprietors. This
thinking emerged in the Middle Ages canonical law, reflecting arcane legal de-
bates such as whether the community still owned a monastery once the last monk
had passed away. One influential interpretation conceived the buildings as em-
bodying the continuity of the community.” Hence, our question needs specifica-
tion, namely whether we should recognize other species as potential holders of
havings. At first sight, this might be resolved by treating each individual living
non-human as a legal person: This would imply that there must also be a human
representative.’ As we have seen in Chapter 2, in Indigenous thought, the idea is
that a spirit owns each living being. Our question goes further in asking whether
other living beings can be treated at par with humans as natural persons with the
capacity and the right to have. This includes the radical question of whether other
species can express and enact having without human representation.
Conventional thinking denies that right to other species, rooted in the tradi-
tions of Abrahamitic religions that treat nature as owned by God, who left it to
the use of humans who act as stewards.* This created a deep cleavage between hu-
mans and nature, making nature an object of human action without autonomous

1 Searle (1995) treats the “free-standing corporation” as an emergent element of social ontology, not merely
a linguistic construct.

2 Thomas 2011, 207 fF.

3 There is a small but insightful literature on this question, for example, Hadley 2015, Deckha 2021

4 Vinzent 2024.
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agency. The climax of this thinking was Cartesian philosophy, which profoundly
shaped Western science in distinguishing between mind (aka soul) and body, with
bodies seen as mere mechanisms or machines. Other species only have bodies
and are just mechanisms without sentiency or agency. As such, they cannot have
havings. More specifically, this refers to the critical role of language in defining
humanity since Aristotle. Property and interaction in the property mode require
language; therefore, other species cannot make claims or negotiate over property.
Does this also mean they cannot claim havings?

This view ties up with the idea maintained in most of human history that some
humans may not count as holders of havings, thus reducing them to mere an-
imals. Property has often been seen as separating the domains of civilized hu-
mans with superior mental capacities from others who are merely subject to the
control of the former. By implication, inferior humans can become the property
of superior people, as in the case of appropriating other humans as slaves, deny-
ing property to Indigenous people, or subjecting women to male power.® Accord-
ingly, we can also present the argument of this chapter as simply continuing with
the human rights movement that tore down these distinctions within the human
domain, now moving on to other species.®

It is important to distinguish my argument from the general case for the
Rights of Nature.” Rights of Nature include a broader range of rights than rights
to having, like human rights, in which a right to having may be only one specific
right. However, rights of nature may not necessarily include rights to having
insofar as nature is not necessarily individualized. This difference is well-known
from animal rights debates:® For example, the Rights of Nature may allow humans
to intervene, say, against an invading species, which is seen as destabilizing or
even destroying an ecosystem. If animals have individual rights, eradicating such
an invasive species may be seen as violating their individual rights to life. Rights
of havings are such individual rights, just as in the human case. Interestingly,
this would suggest a different solution to the issue of invasive alien species: If
we treated the incumbent species as having the resources of their habitat, the
invasive alien species would commit theft, which would call for policing.

A Right of Nature may mean to lift existing regulations of nature protection to
a constitutional status. For example, a law on natural reserves is implemented via
regulatory measures that can be changed according to policy preferences. If, say,

5 Mollers 2024. The independent agency of those “subhuman” beings was hence seen as threatening and
demonic, manifest in phenomena such as the late medieval witch-hunts, Federici 2021.

6 Singer and Harari 2023.

7 Boyd 2017, Knauf 2018, Chapron, Epstein, and Lopez-Bao 2019.

8 Hadley 2015, 7.
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a valuable mineral resource is discovered, the government may decide to change
policy and withdraw the status of a natural reserve to a particular territory. To-
day, this may be alleviated by regulations on ecocompensation, such as creating a
natural reserve somewhere else.” In contrast, if this regime becomes protected as
a constitutional right, this policy change would be much more constrained, as the
natural reserve would be constitutionally protected. Yet, ecocompensation may
still be judged to conform to the Constitution. The situation is radically different
in the case of recognizing the havings of other species. First, in the nature reserve,
all living entities would have rights as proprietors of the land, so a policy change
would require applying eminent domain with adequate compensation.'° This is
open to be challenged at the courts and raises questions about adequate compen-
sation. For example, we cannot pay the birds to let them buy nesting places else-
where. Second, even more radically, the idea of a nature reserve becomes mean-
ingless since all territory is at least co-owned by other species (even downtown ur-
ban areas)." As we will see, more-than-human having implies enforcing a regime
of multi-species co-habitation on humans.

In this sense, especially regarding the economy, assigning havings to other
species has many more consequences than a general Right of Nature. The setting
is the same as in the case of European colonization if we consider land. The land
was declared terra nullius as no havings of indigenous people were recognized.
Similarly, nature in fofo is treated as terra nullius and, hence, can be freely appropri-
ated by humans. Hence, the first question is how far we must recognize existing
havings of other species, beyond ourselves assigning these to them. This radically
transcends the Hegelian view on property we took as a beacon in Chapter 3. For
Hegel, the exclusive right to property, or havings in our new terminology, defines
humanity in terms of freedom. Only humans can be free; therefore, other species
would be excluded from Hegelian property. Therefore, the question of havings has
the radical dimension of discarding an anthropocentric metaphysics and opting
for a biocentric ontology of life.

In this chapter, I focus on land as having because this is the universal resource
that all life needs if we include water, that is, treat land as the surface of planet
Earth. This notion of the surface is not the same as the abstraction of mapping
but relates to the idea that all life on Earth ultimately relies on sunlight that ar-

9 Gastineau, Mossay, and Taugourdeau 2021, Wang et al. 2022.
10 Bradshaw 2020, 55 ff.
11 This fact is salient in the recent initiatives of “rewilding” cities; Apfelbeck et al. 2020, World Economic
Forum 2022.
12 Modern philosophers often maintain the view of German idealism in regard to freedom as the essence
of being human, even when arguing in favor of nature’s property; Wesche 2023.
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rives at the surface and is processed by plant photosynthesis.”* Heterotroph or-
ganisms rely on plants and add spatial complexity to this system via their forms
of mobility and interaction. However, their living would ultimately be constrained
by the net primary production of a particular area that results from photosynthe-
sis. This measure is also employed to assess the human appropriation of nature,
as the claim on the surface reduces the photosynthetic productivity of an area.
On the other hand, land is also a critical resource in the human economy. More-
over, land has been the theme in many controversies over property, with many
economists arguing that this should be exempt from private property. Therefore,
land is a topic that is highly suggestive when discussing recognizing havings of
non-human living beings.

Debunking speciesism in possession

The starting point, quite obviously, is possession. This ties up with the reverse ar-
gument of naturalizing human havings. This means interpreting the territorial-
ity of other species as a proto-property without the accompanying human insti-
tutions. The argument works in both directions, naturalizing human property
and rendering territoriality in economic terms as a property right. This view can
be grounded in simple game-theoretic models that have been aptly dubbed the
“strategy of bourgeois:” In a conflict over a resource, an incumbent and an attacker
may fight, however, at a cost to both." Since the capacities may be uncertain, one
winning strategy for both is to respect the incumbent’s rights to the territory, pro-
vided that the incumbent signals a readiness to fight. This means that fights are
often ritualized within a species without actual fatal damage. We can modify such
scenarios by assuming that the incumbent is more willing to fight, perhaps mo-
tivated by an endowment effect. The upshot is that claims to territories, though
always disputed, are generally recognized in a state of nature. This is a regime of
mutually recognized possession.

In terms of the powers of disposition framework, natural possession can
therefore be defined in the basic modes of recognition and possession, with
appropriation most salient in efforts to overcoming an incumbents’ resistance
against invaders (Figure 5.1). However, can we treat possession as a “right?” This

13 This is reflected in various approaches to measuring the human impact on planet Earth, such as HANPP
(human appropriation of net primary production); Krausmann et al. 2013; Jenkins et al. 2020.

14 Bradshaw 2020, 45 ff.

15 Gintis 2007.
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depends on how we judge animal communication compared to human language.
Obviously, if possession is also recognized by humans, this becomes a right.
Hence, some forms of nature protection, such as blocking humans from disturb-
ing nesting sites of birds, can be considered as recognizing animal havings. This
enacts the assignment mode: Humans assign possession to an animal, such as
the nesting site, to a protected bird.
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Figure 5.1: Possession in nature
Source: author’s diagram

Considering whether natural possession can and must be recognized by hu-
mans, it is helpful to go back to the debate over animus in 19th-century jurispru-
dence that we already met in Chapter 3. According to the opinion that posses-
sion is merely indicated by factual use and occupation, it is straightforward to
recognize possession of all other species: The earthworm possesses the piece of
soil where it dwells. Immediately, we see that this would imply that regarding one
surface area, millions of living beings possess this, below, on and above the sur-
face. We can say that all members of an ecosystem co-possess the surface.

This raises the question of whether we only include living entities as posses-
sors. This is an important issue since the Rights of Nature are often interpreted
as implicating the rights of non-living natural entities, such as mountains and
rivers.’® Such extensions are problematic because they even widen the net to
include all physical structures on Earth. Singling out a specific river and no other

16 The Cyrus R. Vance Center 2020.
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structures seems arbitrary and is primarily grounded in certain human beliefs
about spiritual meanings.” However, if we treat the ecosystem as a system of
co-possessors, we only need to consider distributed agency in including non-liv-
ing entities, though in relation to all other living entities, including humans. For
example, salmons possess a spawning ground; hence, the river is also constitutive
of their agency, so we can include it in the system of co-possession.'® The same
applies to humans, including their spirituality. In sum, we regard the ecosystem
as an assemblage of living and non-living entities. Still, drawing the line between
the living and the non-living entities remains a critical issue in specifying the
structure of havings, since we cannot reduce the land to an abstract mapping.”
The non-living entities often play a crucial role in defining the boundaries of
ecosystems or structuring the accessibility of specific resources.

The notion of possession also motivates rethinking Locke’s reasoning. This
employs a speciesist definition of labor in treating only human labor as a source
of property. Labor is linked to the notion of human personhood and the related
idea of intentionality. However, we can also treat labor as a physical process
driven by elementary forms of autonomous agency (often denoted as “work”).*°
An autonomous agency is universally defined as a system which employs physical
labor to sustain its capacity to generate labor. All forms of goal-directed behavior
count as an autonomous agency, including the simplest bacteria. Hence, Locke’s
argument also applies to the earthworm that spends physical labor and trans-
forms the soil for its benefit and even for the tiller’s benefit. Consequently, there
is no difference between the tiller’s Lockean claim on the land, based on his labor,
and recognizing the earthworm’s claim to possession: Tiller and earthworm are
co-possessors of the land because they both transform the soil by expending
physical work in a goal-directed process to sustain their ways of living.

Locke’s speciesism may be defended along the animus school of thought: The
earthworm does not express its claim. This means that physical occupation and la-
bor do not suffice to establish possession. However, animus is implied in commu-
nication, even in the simple Hawk-and-dove game where signalling establishes
incumbents’ claims. Animal territoriality is rich in all kinds of communication
that may not act erga omnes, but at least towards con-specific rivals (after all, erga
omnes also addresses humans only). This is animus in possession, even without hu-
man forms of intentionality. In fact, the reach of this argument is broad as it may
include all kinds of chemical signals, such as pheromones. In this case, the hu-

17 Wesche 2023, 188 ff.

18 White 2001 is a fascinating case study of such issues.
19 Povinelli 2016.

20 Kauffman 2000, Kolchinsky and Wolpert 2018.
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man / non-human borderline may be drawn, depending on whether the signals
are intentionally sent or if they are just left without intention. These are tricky
questions, but we may conclude that even if we restrict the reach of animus to in-
tentional signalling, this will legitimize possession for many other species. The
Lockean tiller must share possession with them.

However, we must raise doubts about this interpretation of possession. There
are different interpretations of territorial behaviour.” The discussion so far
suggests the interpretation in terms of exclusive claims, in the sense of human
property. But this is highly misleading since animal territoriality is not exclusive,
cross-species anyway, but even intra-species. Interpreting animal behavior as
“bourgeois” human-like is grossly misinterpreting animal signalling. For ex-
ample, dogs leave scent markers to indicate their presence but not to exclude
others. The scent markers are a form of messaging and storytelling, hence much
more complex than mere territorial marking.?” The same applies to birdsong,
which allows for many forms of conviviality, even intra-species (for example,
there are forms of hospitality). This would imply that evolution has fostered the
emergence of regimes of co-possession as co-habitation, which are embodied
in the species-specific signalling systems. Comparing territoriality with human
exclusive property is utterly misleading. Hence, we must also discard natural-
istic property explanations as staying in continuity with non-human behavior.
Exclusive property is a recent cultural creation independent of any biological
roots.”

The triad of modes of having can grasp these differences. The previous argu-
ment suggests that animal signalling does not necessarily imply the appropria-
tive mode, as game theory assumes. We can interpret birdsong as a conversation
about assignments and their recognition. An animal assigns a territory recog-
nized by others, but it does not appropriate the territory, only certain benefits that
accrue from staying there, such as food resources. There are different forms of
possession, such as more exclusive ones directed at valuable items in the territory
and more inclusive ones, such as recognizing co-possession.

21 Despret 2019.
22 Gibson (2021, 106 ff) is an extensive discussion about the deep flaws in equating territory with property.
23 Widerquist and McCall (2021, 188 ff) agree.
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Evolutionary ownership

We can further develop this view in considering ownership. The argument on an-
imal territoriality as a system of communication that signals co-habitation in the
ecosystem could also be interpreted in terms of ownership. The conventional as-
sumption on human possession is that the human alters the object, such as the
land, and therefore appropriates it without changing her own nature. However,
a strand in property debates also supposes that property has a transformative ef-
fect on its holder.* This is salient in the civilizing aspects of property, which, for
example, is seen as fostering attitudes of tending to or handling the property ad-
equately. The Hegelian view radicalizes these ideas in stating that without prop-
erty, the individual cannot adequately express herself and thereby transform her-
self spiritually. The question is whether we can interpret more-than-human hav-
ing along Hegelian lines. If this can be shown, we can extend the notion of own-
ership to other species.

This is a complex question that I cannot fully deal with here. The key is how we
interpret evolution, as often the argument is made that non-human behavior is
genetically determined due to selection.? In contrast, human behavior is mainly
shaped by culture, which implies a fundamental difference regarding having as
a cultural practice. However, the argument of selection also goes the other way
around as it is radically externalist: If the environment determines the proper-
ties of an organism, this will count as ownership in the sense that the organism’s
identity is determined by what the organism disposes of.?¢ The relationship be-
tween organism and environment is fundamentally bi-directional: The organism
disposes of environmental resources for its survival, and these resources also con-
stitute the environment that selects the organism.?” In other words, we cannot
just consider this relationship at a certain point when both appear to be fixed and
unrelated beyond the appropriative actions of the organism. In the evolutionary
dimension, this must be reversed, even in the sense that the organism is “owned”
by the environment. This corresponds to the Hegelian view that the transforma-
tive effects of property are developmental since the spirit unfolds through time.

24 John Stuart Mill was a famous advocate, see Méllers 2024.

25 My position is systematically developed in Herrmann-Pillath 2013 and overviewed in Herrmann-Pillath
and Hederer 2023.

26 This reversal of perspectives has been one of the critical issues in the philosophy of biology over the past
decades; classics include Oyama 2000. These debates have been motivated by the question of how the
notion of biological information makes sense across supposed divides such as nature versus culture.

27 This has been elaborated in theories of niche construction, Odling-Smee, Laland, and Feldman 2003.
Niche construction theory has also been extended to human culture; Spengler 2021; Kendal, Tehrani,
and Odling-Smee 2011.
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However, I do not further pursue this line here as this would still tend towards
naive Darwinian selectionism. If we follow genuinely interactionist paradigms
such as Evodevo and co-evolutionary theories of non-genetic inheritance, the
Hegelian interpretation becomes even stronger. Clear cases include the evolu-
tion of animal cultures, such as distinguishing between the genetic capacity for
birdsong or nest-building and the cultural tradition of specific expressions in
bird populations assigned to a specific territory. In these cases, we can speak of
ownership in the same sense as Indigenous conceptions of land ownership, that
is, as a relational phenomenon. The cultural tradition of birdsong expresses the
mutual belonging of organisms and land. Against the Hegelian claim that only
humans can be free, this mutual belonging includes the freedom of agency in
creating cultures of belonging.*®

A crucial point is that all organisms relate to land via their relationship with
all other organisms living there. In the ecosystem, even the top predators have
evolved in a way that sustains the entire community. Here, the topic of invasive
alien species is highly relevant since they are unrelated to all the other species in
the ecosystem and fall back on a simple appropriative mode akin to theft. Again,
the evolutionary trajectory is what counts: Since the aliens are not part of the
shared evolutionary history of the community, they act in a dysfunctional way,
even to the extent of destroying the community. In contrast, this reveals that the
ecosystem members have ownership of the land, which translates into a multi-
plicity of territories. In a sense, the invasive alien species aggressively monop-
olizes the territory, whereas the community manifests the coexistence of many
territories in one spatial segment. This is the essence of cohabitation.?

This argument is also of great significance for human property. Colonization
of non-European territories was always accompanied by humans carrying inva-
sive alien species, such as rats or bacteria. For the colonizers, the terra nullius of
North America seemed to be a reality, facing the thin population density. How-
ever, this was only the consequence of disastrous epidemics carried over by the
colonists, even themselves, a tiny group initially. But the invasive alien species
spread rapidly, advancing the forward march of the humans. Hence, humans and
non-humans were both invasive alien species drastically affecting the human-
shaped ecosystems of North America, also via indirect effects since humans acted
as top predators before the Europeans arrived. With the elimination of a large
share of the native population, their regulatory ecological functions also crum-
bled. Accordingly, we can interpret Indigenous land ownership in the same evo-

28 Prum 2017. An influential approach to integrating evolution and culture is Jablonka, Lamb, and
Zeligowski 2014.
29 Vanuxem 2022, 63 ff.
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lutionary framework as non-human ownership: Territory and human ways of life
were mutually adapted and sustained the larger ecosystems. This synergy was de-
stroyed by human colonization and the invasive alien species accompanying the
humans.*

This discussion concludes that we can even speak of mutual ownership in the
ecosystem, along the lines of the Hegelian idea of marriage, that is, a relation-
ship of belonging. Even the top predator is not the ultimate holder of the ecosys-
tem but is also “owned” by the prey in that its actions contribute to the ecosys-
ten'’s healthy functioning and sustain the prey population. The predator that kills
a prey possesses it, which is embedded in the larger system of mutual belongings
mediated via the ecosystem. In this sense, as in Figure 5.2, we can now concep-
tualize more-than-human having as being constituted by the structural modes
of possession and ownership. Recognition is the dominant mode, now including
multispecies cultures. Appropriation is regulated by recognition mechanisms and
becomes dysfunctional in the case of invasive alien species.
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Figure 5.2: Ecosystem having
Source: author’s diagram

In conclusion, we may argue that the ultimate subject of ownership is not the
individual organism but the ecosystem. This view corresponds to the analysis of

30 In a fascinating study of West Papua, Chao (2022) shows how the oil palm plantations can be interpreted
as invading assemblages of humans and palms that jointly destroy the local ecosystems of human-non-
human co-habitation, implying that the invasive plant has agency of its own. Indeed, this is how the
Indigenous people perceive the oil palm in their spirituality.
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the commons. In the commons, the community is the owner, and members have
possession rights. This generalizes another aspect of the Hegelian view, in this
case, and German idealism in general, namely, that the community creates hav-
ings that sustain the community. This deep connection between havings and com-
munity becomes only visible when we consider the processes in time that led to
such a constellation, which is history in the case of humans specifically, and evo-
lution for all living beings.

4. More-than-human property

So far, the debate on animal havings has chiefly considered property in the con-
ventional meaning.* This would imply that living beings may hold property titles,
which requires recognizing them as legal subjects. This question has been widely
discussed in the broader context of whether animals have individual rights.*
Considering the cases of humans deemed incapable of exerting rights, such as
very young children, the general view is that lack of capacity does not mean
that these persons are denied the rights but that a caretaker exerts these rights
until maturity. The only criterion for having rights would be that the individuals
have a certain status defined by sentience and a capacity for autonomous action.
Sentience is essential for judging whether denying a right involves suffering since
having a right can be seen as a form of protecting an individual from harm.*
Autonomy means that a right gives a secure space for action. These two un-
derstandings have much in common with negative and positive freedom ideas.
Negative freedom means that someone else cannot interfere with my life, such
that I suffer restriction, damage or another negative effect. Positive freedom is
about my capacity to take autonomous action.

Until today, the notion of freedom has often been normatively restricted to
humans. However, if we substitute this notion with the conceptual pair of sen-
tience and autonomy, we can expand its reach considerably. The animal rights lit-
erature has thoroughly explored the issue of sentience, as this defines the capacity
for suffering. The critical question is whether suffering must be considered an in-
ternal state defined by feelings and presupposes a sort of consciousness, at least
in emergent forms. This revives the Cartesian distinction between mind and mat-
ter since nociceptive behavior would be excluded from sentience as it is seen as a

31 Hadley 2015, Bradshaw 2020.
32 Deckha 2021.
33 Singer and Harari 2023, 5 ff. Then argument was first formulated by Bentham.
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mere mechanic reaction. Nociceptive behavior is universal since evolution selects
all behaviors that avoid damage. In contrast, sentience is about feeling pain. Even
if one accepts this distinction, the domain of sentience has been expanding con-
siderably in recent decades.*

The dimension of autonomy shows a similar conceptual quandary. We have
already noticed that from the general physical point of view, all living systems
are autonomous agents. They endogenously generate goals, maintain boundaries
to the environment, and determine actions within certain degrees of freedom to
sustain and reproduce. Hence, we meet the same problem: freedom refers to some
distinct human quality of reflection and higher-level consciousness that would
distinguish this from autonomy in general. Research has been advancing speed-
ily in this field and has recognized forms of consciousness that are different from
humans but still have similar behavioral expressions.** For example, octopuses are
curious and playful and make jokes with humans. Yet, almost certainly, their in-
ner world is alien to ours.*® In other words, we need to distinguish between hu-
man forms of consciousness and non-human forms, which undermines any case
of human exceptionality.

The upshot of this brief discussion of a very complex field is that the distinction
between humans and non-humans can certainly not be made in a principled way
and depends on normative judgements of empirical data, which are constantly
changing, but clearly show a direction, which is expanding the “human-likeness”
to ever wider circles. For our argument, this means that we should avoid any bor-
der-drawing propositions if we aim at generalization. However, the apparent con-
sequence is practically problematic as it would mean that barring future progress
of science, we must recognize the status of legal beings to all forms of life.

This differs from many positions in the literature on animal property,
mainly concentrating on higher animals such as mammals. But this reproduces
speciesism within the non-human domain. If we accept the more comprehensive
view, this has discomforting consequences for humans. The most significant
is that a fundamental philosophical belief is shattered, namely that our body
belongs to us.”” If we accept the scientific fact that humans are holobionts, that is,
that the body is at the same time the host of many other species, foremostly in the
gut, then we must conclude that the body is co-possessed by those other species:
The intestinal tract is the “land” possessed by the bacteria living in it, technically
a holobiome.*® Interestingly, this restates aspects of Indigenous spirituality in

34 Godfrey-Smith 2020.

35 Andrews and Monsé 2021; Bridle 2022.
36 Godfrey-Smith 2017.

37 Waldron 2023.

38 Yong 2017.
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which humans connect with spirits, and after all, the word “possession” also refers
to being “possessed” by spirits. Today, we know that our states of consciousness
depend very much on the life inside the gut, as recognized in the term “gut
feelings,” without knowing the facts behind it. Even the notion of personhood is,
therefore, an ecological construct. “We” are not just “us” but also “them” inside us.

We can add the essential role of the immune system in defining and protecting
the boundary between the holobiont and the environment, in this case, specifi-
cally, any other entities that would aim at appropriating the body. This is analyti-
cally similar to invasive alien species in ecosystems, as a virus infecting a body in-
vades the holobiont as having an inner ecosystem, the holobiome. We discussed
the case of eradicating native populations by the colonists’ introduction of un-
known disease carriers. There is a match between the outer ecosystem and the
inner immune system, and the immune systems of native people could not with-
stand the invasion of alien germs.

Moreover, another related discussion is about the relationship between free
will and the brain.* Suppose neuroscience shows that our action is determined
mainly by neurobiological processes that unfold before we are conscious of our de-
cisions. In that case, this maylead to the conclusion that “we” do not own ourselves
in the sense of the autonomous moral and mental domain in which we perceive
ourselves as free actors. We also cannot simply identify the brain as the alternative
locus, in the sense that the brain owns us, as the boundaries between brain and
body are ill-defined.*® After all, many holobiont processes affect the brain. On the
other hand, if we ask for the ultimate source of our sense of identity, many schol-
ars suggest that these emerge from socialization and acculturation, thus deeply
embedding our individuality in sociality to the degree that contra our internal
complexity, our feeling of being a unified actor is the consequence of being ex-
ternally assigned as such.* There is a highly significant parallel to the discussion
of property in relation to the community: Our status as an individual and free ac-
tor does not express our inner nature but is assigned to us in relation to the social
system for which this status is critical to organize cooperation and coexistence.

This discussion shows the way out of the analytical dilemmas we have encoun-
tered. Suppose even the human person cannot be considered a unified actor but
an ecological assemblage. In that case, this implies that we can generalize the
treatment of ecological assemblages as the primordial forms of legal subjects in
the theory of havings.

39 For a comprehensive discussion, see the contributions in Ross et al. 2007.
40 Jasanoff 2018.
41 Bogdan 2010; Damasio 2010. Zawidzki 2013 refers to this process as “mindshaping.”
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Here, the distinction between the modes of having is productive. Consider the
relationship between the bacteria in the intestinal tract and what we experience
as our personal identity. In learning about my nature as a holobiont, I can recog-
nize these bacteria as co-possessing what I experience as my body. However, this
does not necessarily mean that I also recognize them as having the car I drive. Hu-
mans agree with me in assigning possession of the car to me as a holobiont, thus
transforming myself into a legal subject. I would immediately stop being capable
of any action if I started to figure out how I could agree with the co-possessors of
my body about my actions. Yet, I could recognize ownership of the holobiont that
I am as different from property of the legal subject I am assigned to.

This is a Hegelian perspective in that the individual is now conceptualized as
an emergent entity where two movements play together. The original Hegelian
view only recognized the interaction between the individual and the social envi-
ronment, in the sense that individual freedom cannot be taken as a given but only
emerges in a community; hence, it is an emergent property of this interaction.
The Hegelian view is ecological, in other words. We can now add the deconstruc-
tion of the individual as holobiont. The result is dismantling the long tradition of
possessive individualism in Western thought, with the ecological self as the lo-
cus of distributed agency of having.** This is salient if we return to considering
the modes of havings in relation to the mode of appropriation. That means we
ask how individuals are being appropriated and thereby constituted as agents of
havings.

Let us detail this argument in terms of modes of havings (Figure 5.3).

1. This area defines the classical notion of the person as a legal subject. The per-
son owns herself, and this is also implied by being the subject of property. More-
over, the person is alsoin complete control of herself; thatis, she possesses herself.
This is the free person. However, we can introduce modifications according to the
action modes of having. As said, the legal subject is effectively emerging from as-
signment and recognition by society, which differs from the idea of natural rights.
Similarly, there may be a recognition that sometimes persons do not fully possess
themselves, such as in states of rage, which would modify responsibility assign-
ments.

2. This area is the case when individuals are exclusively legal persons. As we
consider natural persons here, these are liminal cases. For example, in debates
about abortion, it is by legal assignment whether embryos below a certain age are
recognized as persons. This stands in tension with the possible claim of posses-
sion by mothers since the embryo is a part of their body, such as connected to the

42 Anthropologists have coined the notion of “dividual” self that Chao (2022) extends beyond the human /
non-human divide.
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Figure 5.3: Structual modes of havings and the constitution of agents
Source: author’s diagram

mother’s blood circulation. However, the embryo could also be treated as another
member of the holobiont. Then, it is an empirical issue when the criteria of sen-
tience and autonomy apply to the embryo.

3. Continuing with the embryo example, the mother can be seen as a possessor
and has full rights of property, so in the case of abortion, the mother solely would
have the right to decide. We can also subsume cases of certain mental disorders
here, as such individuals certainly possess their bodies and may be recognized,
therefore, as having property. However, they still do not fully own it, lacking a uni-
fied identity.

4. Mere possession applies to cases when individuals with limited mental ca-
pacities would also be denied rights. This includes cases such as possession of the
body by other human agents, say, treating a person in a coma with no expecta-
tion of return to consciousness as a mere organism and possibly turning off life
support systems. Possession also applies to holobiont members as long as we do
not assign rights to them. In contrast, ownership is a complex issue as holobiont
members interact in constituting the person.

5.The case against slavery is the classic case of combining ownership with pos-
session while denying rights as property of the body. This also applies to body
parts: In most countries, even though we own and possess our body parts, we have
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no right to trade them in the marketplace. Similarly, we do not have the right to
sell ourselves into slavery.

6. Ownership without possession and property is another rare liminal case.
One scenario is that a paraplegic person would be denied rights, for example, if
also mentally incapacitated or just for any other reason. Another scenario is a state
of intoxication where an individual is dispossessed of herself, and this is also rec-
ognized aslosing property, in this case, for example, losing full legal responsibility
for one’s actions. Yet, ownership of the body is still being recognized.

7. In contrast, this area defines a state of intoxication which retains full legal
responsibility by assignment.

When confronting human property with non-human property, we can con-
clude that only calling for a straw man justifies denying property to other species,
as the constellation of human agency of having is complex and shows the same
plurality as that of non-humans. We can identify a similar constellation of modes
for humans as for other species and, therefore, adopt a parallelism in the ecologi-
cal perspective. The critical insight of this discussion is that ownership is not nec-
essarily linked to the idea of a unified natural person but to assemblages involving
both internal and external entities. Ownership is an emergent phenomenon that
essentially consists of the formation of identity. That means, in the same way as
we can deconstruct humans as holobionts and can nevertheless treat ownership
as an emergent feature of that holobiont, for example, biologically manifest in the
individuality of the immune system, we can also speak of ownership of an ecosys-
tem on a higher systemic level.

Next, property is a matter of assignment and recognition and plays an es-
sential role in creating the status of an actor in the Hegelian sense. We do not
assign property to the holobiont members but to the human individual. In this
sense, property defines the human person as the steward of the holobiont. Since
property involves specifically human phenomena such as language, all non-hu-
man havings may or may not include this property assignment. As we will see,
ecosystem ownership may be recognized by assigning property to the ecosystem.
Finally, co-possession is a universal phenomenon on all levels, involving synergis-
tic co-habitation. In sum, the concept of havings is profoundly relational across
ontological levels, resulting in a specific institutional design of property: The uni-
versal commons.
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5. The universal commons

I will now claim that the constellation of havings that adequately reflects the pre-
vious insights is the commons as the fundamental form of relational having. That
means I regard the commons as the alternative to “private property” as commonly
understood, hence the “universal commons.”* I approach the commons in eco-
nomics inspired by Elinor Ostrom’s views but radically extending the concept’s
reach.* In this exposition, I concentrate on land havings, which are also salient
in Ostrom’s work. Still, the concept applies to all other kinds of resources, if only
because all of them are spatially located.” In general, a commons is a regime of
co-possession where the community is the owner and property is assigned to the
community but can be divided into possession rights assigned to members of
the commons and thereby may even turn certain forms of possession into par-
tial property rights. That is, the commons has layers of possession, and the re-
lationship between different possessors is regulated on the commons level, thus
constituting a regime of co-possession. In human commons, this regulation is a
political process resulting from negotiations and deliberations among the com-
munity members.

For example, in many human societies, forests have been conceived as com-
mons, meaning that the community who lives there has ownership of the forest
and no single individuals. Whether property is also assigned to the community is
a question of recognition. Many communities would not even assign property to
the community, treating the commons as inalienable.*® However, as in Europe and
elsewhere, political bodies may even forcefully assign property to the community
and legally recognize that, thereby enabling communities to alienate its owner-
ship.*” The commons recognize possession of members, such as traditional use
rights of members, or may employ a regular procedure of assigning such rights
to members. This is co-possession as these assignments consider preserving the
joint ownership, such as imposing limitations to logging to keep the forest sus-

43 Herrmann-Pillath 2023. An important difference is the treatment of ownership, where Ostrom basically
follows the economics literature on property rights. Ownership as inalienable havings eschews this view
and is hence compatible with the anthropological critique of the economics notion of commons; Wagner
and Talakai 2007.

44 Ostrom 2015.

45 This relates to the literature on “commoning” that explores the performative powers of having; for ex-
ample, Helfrich and Euler 2021, Micken and Moldenhauer 2021. “Commoning” endogenizes having in
the same way as “private property” is reflexive and performative, implying that, in principle, any object
can become a commons.

46 As we have seen, in Indigenous views, the commons are the property of spiritual entities, with chiefs
only representing them; Brightman, Fausto, and Grotti 2016.

47 De Moor 2018.
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tainable. The commons may also assign property rights to members, such as al-
lowing for logging and selling the harvest on the market.

However, this concept of commons focuses on humans only. The critical turn
in my argument is that the ecosystem is the owner of the commons, or the ecosys-
tem is the commons. So, the forest is the owner, not the humans, who are only
members of the forest, among many other species. The forest is not just the as-
semblage of trees but the assemblage of all living beings cohabitating in the for-
est. Accordingly, all members, human and non-human, have possession of parts
of the forest, which is relational, as the interaction between its members defines
the forest.*®

A significant consequence of this view is that the forest is necessarily inalien-
able via property, or the ecosystem cannot become proprietor, with a caveat, as we
will see soon. It is physically impossible to move an ecosystem to another place
or to substitute all members of an ecosystem with another ecosystem’s members
who would acquire the ecosystem. This is different in the case of human com-
mons, where, in principle, it is possible that the human community, who is the
proprietor of the forest, sells it completely and collectively moves to another place
as long as this property is not conceptualized as relational, hence excluding all
other species from the property. However, selling the forest is impossible for all
the other ecosystem members. This is practically relevant when considering the
Amazonia rainforest: Humans may appropriate part of the forest for agriculture,
but this means destruction, as one cannot move it elsewhere or recreate it. This
fact renders ecocompensation schemes meaningless, too, as these cannot com-
pensate for the losses of all ecosystem members.

This constellation has an equivalent in human law, which is the endowment
or the trust, depending on the legal regime, especially in forms today mostly out-
lawed as the “dead hand.” Therefore, we can distinguish between those forms of
property which allow for alienation and the trust as the form that translates own-
ership into a legal construct by which the ecosystem commons becomes a legal
person.* Trusts count as a form of property, so modifying our previous conclu-
sion that the ecosystem cannot become property. Yet, the trust is a special form
as it drives a perpetual wedge between ownership, possession and property.*© It
makes the underlying property object inaccessible to appropriation by any of the
three parties: the owners, the possessors, and the proprietors.

48 For a fascinating account of forests as more-than-human communities, see Kohn 2013.

49 Bradshaw 2020 develops this legal view in detail.

50 The trust is a legal form peculiar to common law, reflecting its feudal roots, and has been the topic of
debates in jurisprudence for more than a century since it is not easily compatible with civil law, Braun
2017.
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The trust is the legal interface between the ecosystem and the human society,
economy and politics as distinctly human institutions. This interface function re-
quires representation of the trust by humans as trustees. The legal form of trustee
is already applied on animal property, such as when humans designate pets as
heirs.”! This raises the question of how the trustee can adequately pursue the in-
terests of the ecosystem community. There are two ways. Strict legal criteria de-
fine trusteeship, and the interests of the ecosystem community can be specified
based on the relevant scientific knowledge about the needs of ecosystem mem-
bers, most generally as the conditions of shared flourishing. This also allows for
adequate regulation and supervision of trusts by government bodies and civil so-
ciety. The model can be detailed in many ways, such as defining professional stan-
dards and codes of conduct for trustees. The alternative is installing a democratic
procedure, as in the case of human commons. I come back on this below.

Even if the more-than-human commons are inalienable, this does not pre-
clude assigning property rights and possession to members. The “tragedy of the
commons” scenario refers to the mode of appropriation only, assuming there are
no constraints on individual behavior. In contrast, the Ostrom model builds on the
mode of assignment first. This means recognizing possession, such as in the hu-
man case, recognizing the traditional claims of members. The same applies to the
ecosystem commons in terms of recognizing specific sustainable use patterns of
its members. However, I emphasize that this does not mean that property rights
are assigned to parts of the underlying object of ownership cast into the legal form
of trust, but only to benefits physically linked to it, in the sense of usus and fructus.

If we consider land, we must conclude that the universal form of commons
cannot be human-only as the land is co-possessed unless all other ecosystem
members are eradicated. For example, an airfield may be seen as a human-only
possession, but even here, the effort is necessary to keep the land “clean” from
other plants invading its most minor cracks and holes, accompanied by insects,
which will attract predators such as birds, and so forth. If we consider an ecosys-
tem in general, the commons will require that if humans plan to use land for their
purposes, they must negotiate with co-possessors. The most general expression
of this is applying a principle of reciprocity among all members. This seems to
approach the idea of ecocompensation but is much narrower because reciprocity
would be constrained to the internal relations in the commons.*

The question is how a commons can establish a regulatory process engaging
humans and other species in reciprocity. The human commons is based on the

51 Deckha 2021,
52 Herrmann-Pillath 2024. Financial ecocompensation would not be feasible unless humans invest locally
in the interest of the incumbent species.
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principle of democracy and a deliberative process mediated by language, with the
classical agora model in the polis. This seems to exclude other species. As argued
above for the external relations of the ecosystem commons, this would favor an ex-
pert-based internal regulation with humans as stewards who represent the mem-
bers politically. This differs from assigning property but applies the same model.
Beyond possession, property rights would also require linguistic communication.
That means one approach is establishing a structure of internal trusteeships rep-
resenting certain ecosystem members. The advantage of this model is that there
can be collective representation. For example, an internal trustee may represent
the shrimps if the ecosystem commons is a Wadden Sea coastal area. This would
apply to both the internal process and property assignments. As in the case of the
commons trustee in external relations, internal trustees may be selected accord-
ing to specific standards, such as familiarity with the area and the species they
represent, scientific expertise, etc.

There is another, more radical way to establish a democratic procedure.” The
conventional idea of democracy is about a procedure of collective decision-mak-
ing.** Alternative conceptions define democracy in a broader sense, starting from
the political body as social cooperation and a learning community.”® Moreover,
deliberation emphasizes speaking. If we equally emphasize listening and the ad-
equate action taken as a response, then human language loses its special status.
In contrast, we can include all kinds of expressive behavior as amenable to listen-
ing, understanding and responding. For example, suppose humans expropriate
a forest community and endanger the survival of certain mammals that need a
habitat of a minimal size. In that case, these animals may start approaching hu-
man settlements despite their natural tendency to avoid humans. Humans can
interpret this action as a sign, equivalent to speech, and listen in the sense of rec-
ognizing the reasons for this behavior. They would not see this as appropriating
human territory but realize that this action is a response to human appropriation
of forest territory. They can now respond. One response is just shooting the in-
truders to protect human property. In contrast, in the ecosystem commons, the
basic principle is cooperation; hence, humans would respond by restraining their
activities.

Aswe see, the general idea is that meaningful action can be functionally equiv-
alent to speech. This is an eco-semiotic view on communication that matches with

53 I am indebted to my colleagues Simo Sarkki and Juha Hiedanpia for inspiration from our joint work on
ecocentric democracy. A detailed discussion is Meijer 2019.

54 Christiano and Bajaj 2024.

55 This is Dewey’s influential conception, overview in Festenstein 2023.
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views on democracy as action.* Indeed, in line with previous discussions, we can
even say that defining democracy by language is speciesist, analogous to exclud-
ing specificlanguages of oppressed minorities from human democracy, for exam-
ple, denying their use in parliament. Democracy, as an effort to establish equal-
ity, means essentially stating claims in the form of action and not speech in the
formally recognized arena. Human minorities claim their voice through actions
such as demonstrations. Humans can also recognize claims by interpreting other
species’ actions as signs with a political meaning.

This view can be combined with the trustee model, but it can also work in a
less structured community, provided that humans adequately listen. The primary
condition is empathy, which is the sense that humans can understand the inner
states of other species.”’ If this appears as tricky, consider the reverse: The shock-
ing capability of humans to dehumanize other humans, for example, as “cock-
roaches,” and then proceed with mass murder. The other way around, humans can
also empathize with others. In a Smithian fashion, this would enable them to de-
velop a position of impartiality and justice, a necessary condition for democratic
deliberation.*®

In the context of property, we can significantly build this argument on the
capability approach to needs and justice.”” Humans can empathize with other
species because life shares specific basic needs and functions, such as shelter,
food, or procreation. We can assess the capabilities of other species in relation to
such functionings, and we can, therefore, cognitively empathize with their lives.°
For example, if we cut all trees in the forest, we can understand what that means
for all other species that rely on trees for essential life functions and translate this
into human language. This is not anthropomorphism but the reverse: Humans
share needs and functions with all life; therefore, we can empathize with all life.

The upshot is that beyond expert knowledge, humans can develop a sense of
justice for other species and, therefore, take heed of their needs in a democratic
process which still only involves humans when it comes to the final design of poli-
cies.®! As said, this may be institutionalized via trusteeship, but it is not neces-
sarily so. We can imagine a variety of internal functions of organizing an ecosys-
tem commons, which allows us to reach impartiality in political decisions. This
includes assigning and recognizing havings of other species. However, a funda-

56 Ranciére 2004. For an overview, see Chambers 2011. On ecosemiotics, see Maran 2020.

57 Young, Khalil, and Wharton 2018.

58 Sen 2009.

59 Robeyns and Byskov 2023 overviews the concept, seminally developed by Amartya Sen and Martha Nuss-
baum.

60 Parker, Soanes, and Roudavski 2022..

61 Celermajer et al. 2023.



186 CHAPTER 5

mental difference exists between recognizing possession and property, as the lat-
ter requires human trusteeship. For example, the ecosystem commons may rec-
ognize the nesting places for migratory birds as a form of temporary possession,
such as a nest on a building. This means that the human proprietor of the build-
ing must respect this right. The right can also obtain the form of property, which
might be necessary for negotiating compensation when the proprietor wants to
demolish his building and, thereby, the nesting site. This compensation cannot be
directly negotiated with the bird, even though there is also the possibility that ex-
perts such as ornithologists may figure out compensation. If possession is prop-
erty, a negotiation can start about the specific financial requirements for doing
that.

Summing up, the Universal Commons avoids the dilemmas of thinking about
property as individualized assignments to other species. In the framework of hav-
ing, we can retain individualization regarding possession, which implies that in
considering justice, every individual counts as the locus of sentiency and auton-
omy. The individual slug feels and acts and, hence, is a possessor. However, this
does not mean that property must be assigned to individuals only, as we can dis-
tinguish natural and legal persons, like in the human domain. So, a species may be
assigned property as a legal person, but not the individuals, within the domain of
the commons. Finally, ownership is assigned to the ecosystem level. This expresses
the fundamental interrelatedness of all life in the ecosystem, which means that
individual living beings possess others for their own benefit. This includes even
killing others for survival. However, this action is an element in the wider network
of actions that sustain the ecosystem to benefit all, including the prey species.

This observation also helps to resolve a moral quandary for humans. We met
one manifestation when considering the killing of invasive alien species. In gen-
eral, human actions, especially appropriative, must be morally judged in relation
to their contribution to sustaining the flourishing of the ecosystem and all of its
members, including the humans themselves. So, if humans raise vegetables to
sustain themselves, and slugs invade, threatening the destruction of the crops,
humans have the right to police this action, as it amounts to theft if going beyond
some minor damages. The ecosystem commons may vote to legitimize policing
slugs, however, considering which kind of action is least harmful to them. Hence,
the theory of havings resolves some puzzles in the confrontation between envi-
ronmentalism and animal rights.
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6. Conclusion

The theory of havings goes beyond the philosophically dominant view that hav-
ing is necessary to enact human freedom. All sentient and autonomous beings
need havings to realize their unique way of life. We can acknowledge this straight-
forwardly, but the challenge is institutionalizing these havings in the human do-
main. Since humans have not yet included non-human havings in their constitu-
tions and laws, at least in hegemonic societies, a fundamental political transfor-
mation is necessary, which must be done by the humans themselves. The process
is akin to slaveholders freeing the slaves unilaterally. However, slaveholders could
talk to slaves. Hence, the institutional enactment of more-than-human havings
poses the challenge of expanding our human language of havings to include other
species’ ways of life and communication. Humans explore outer space: exploring
the many worlds of other species is even more daunting, and we have just started
to do s0.%

The ecosystem commons requires the transformation of human culture in
ways that have been dubbed “natureculture”® or ”co-culture,”®* thus moving
beyond the domain of the economy, broader spoken. Indigenous spirituality
can inform this transformation without implying that religious ontologies are
adopted that would appear to contradict scientific knowledge.® The mediums
are the arts, literature, music, and all kinds of aesthetic practices, which are au-
tonomous domains of knowing and experience.® In the ecosystem commons, the
relationship between humans and other species would be embedded in shared
patterns of meanings that materialize in aesthetic practices that do not only cater
for the tastes of humans but also those of other species and which nurture shared
flourishing.®’

62 Despret 2021, Yong 2022..

63 Haraway 2016.

64 Sueur and Huffman 2024.

65 Alexander 2013, Wheeler 2016.
66 Dewey 2005.

67 Herrmann-Pillath et al. 2024.






Postscript: Havings in the economy of the
future

Modern capitalism puts property at the center of its institutional framework,
though, as we have seen, in a specific legal form that combines strong disposi-
tional powers with a high degree of externalization. We can approach the latter
as the institutional manifestation of disembedding property in the Polanyian
sense, namely, thinning the link between property and society and abstracting
markets from the body politic.! This form of property is what we may refer to as
“private property.” Following Polanyi, I regard private property less as a concrete
institutional form but as an idea that is part and parcel of capitalism as the utopia
of Political Economy, i.e., economics as it emerged in the 19 century. As an
institutional form, our argument goes full circle back to Max Weber, who defined
Eigentum by two criteria: free alienation and free bequest.

The idea of private property emerged first in early Roman times, when the
law of the Twelve Tables defined the right to free bequest by the property holder.
This individual right disembedded property from family relationships, triggering
struggles over the claims of family members to inherit parts of the wealth.? Free
alienation was constrained by social obligations, and only ritual procedures up-
held patterns of embeddedness, though gradually eroding.® The disembedding
of property assumed full force in the Roman provinces where, paradoxically,
state tenancy became the institutional form of private property: The recurrent
historical pattern of mapping land emerged when Imperial land surveyors ab-
stracted land as an entity which became the object of legitimate possession by
tenants of the Empire.* The rent became institutionalized as tax, and the tenant
morphed into a proprietor who could act freely on the land market; once the

1 For an extensive discussion of abstraction, see Basso and Herrmann-Pillath 2024.

2 Harke (2023) discusses the legal construct extensively when family members claimed that bequests were
made by “insane” individuals.

3 Von der Weth 2024. These developments were mainly unfolding via judicial practice, where praetors
recognized transactions as equally valid, with or without the traditional ritual of mancipatio.

4 As seen in Chapter 1, this nexus is the topic of Weber’s habilitation thesis; Weber 2014a.
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rights of tenants also included free bequest on the condition of paying tax, the
land was entirely freed from the ritual constraints of the Italian heartlands and
hence became the object of private property, Weberian sense. Roman jurists
reflected this as a minor form of dominium.® Hence, key features of dominium also
shaped the emerging private property, especially the absolute rule of the male
household head over all constituents of his property. Considering that these de-
velopments concurred with the factual erosion of traditional rituals in the Italian
regions, we can conclude that private property diffused as an institutional form
across Roman Europe, and the definitive Justinian reforms just formalized and
systematized a practice that had existed for centuries. These processes unfolded
alongside the rise of Christianity.® With the Christianization of Rome, private
property became imbued by a distinct metaphysics and form of spirituality. The
idea of private property now included metaphysical assumptions dividing mind
from body and man (gender intended) from nature, thus extending the Roman
notion of dominium to the belief that Christians are entitled to subject the world
to their rule in the form of property. Christians distinguished and distanced
themselves sharply from Jews who upheld tight ritual constraints on property.
Therefore, they could easily combine their beliefs with the practices of Roman
law.

After the demise of the Roman Empire, Roman private property as an idea co-
existed with many other institutional forms in the legal pluralism of medieval and
early modern times, in the form of the ius commune and the legal scholarship that
spread across Europe from Italy. Philosophers began exploring property as a nat-
ural right, and eventually, the idea was seen as a key element in overcoming the
regimes of feudalism and absolutism. The revolutionary transformations resulted
in adopting private property as a universal legal form in Europe and enforcing it
against all other forms of having. As a corollary, the legal scholarship on property
alsoincluded a strong revival of interest in Roman law. Incipient private property
had already been the institutional form of pushing colonial dispossession across
the globe, and its codifications were enforced globally, either by the colonial rulers
or by modernizing elites in independent countries that vied to catch up with the
West. In the 20" century, private property became the target of communist revo-
lutions. As a defensive move, the capitalist countries pushed the agenda of re-em-
bedding private property in society via laws and regulations targetting the exter-
nalities. After the collapse of most socialist systems in 1989, the idea became pow-
erful again, and even socialist countries such as China adopted legal forms of civil
law to promote private property in society.

5 Kantor 2017.
6 Vinzent 2024.
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This brief overview of the larger historical trends shows that private property
as an idea never was “natural” or the outcome of economic forces that unfolded
in a law-like form.” Since Roman times, private property ideationally and liter-
ally colonized a much more diverse world of havings. As we see in this book, if we
approach the social and economic reality with the analytical lens of the theory of
havings, we clearly realize that private property is an idea that is enforced by cer-
tain powerful groups in society in a Weberian struggle. This enforcement rarely
meant that the multimodality of having was shrinking to the institutional form
as prescribed by the idea. Radical disembedding only happens in specific institu-
tional settings, such as in modern financial markets, in the form of assetification.
This insight concludes that if we eschew the hegemonic language of property, we
can build an alternative “realistic utopia” of the multimodality of having and hav-
ings.®

The theory of havings has significant and manifold consequences for design-
ing economic institutions and policies. It overcomes many obstacles to societal
improvements that were rooted in the ideological divisions inherited from the
creation of the modern form of private property in the early 19™ century. Eco-
nomics manifests and scientifically systematizes the core concern of this politi-
cal revolution: Making the economy’s institutions endogenous to markets, which
presupposes abolishing all forms of inalienability and constraints on including
economic objects in the market process. This is what the Marx-inspired literature
calls “commodification.” Property is the legal form of commodification. As a re-
sult, the economic theory of property focuses on this endogenous expansion of
markets and how certain economic parameters, such as transaction costs, impact
the evolution of property rights. Criteria of equity are neutralized because of the
assumption that this process results in efficiency gains that increase welfare for
all.

The theory of havings denies this primacy of economic determinants in insti-
tutional evolution and instead emphasizes the Weberian role of struggle. Property
plays a critical role here, as property is power. This is the fundamental paradox of
markets: Markets drive the evolution of property, but property also contains, even
spoils, markets by allowing for the simultaneous and endogenous emergence of
market power. Market power easily allies with sociopolitical power, thus creat-
ing the arena for Weberian struggle. The systematic expression of this paradox is

7 This is also the conclusion of Widerquist and McCall 2021.
8 Basso and Herrmann-Pillath (2024) develop this in detail, following the lines of Ernst Bloch’s views on
utopia.
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that property always and necessarily creates two forces, one enhancing and one
diminishing economic efficiency:’

— Proprietors are always interested in deploying their property in the most prof-
itable way, which fosters competition over the control of property and hence,
the efficiency of outcomes; however,

— proprietors can enhance profitability by externalizing as many costs as possi-
ble to other actors, which results in a loss of efficiency.

This is not just the contradiction between private and social efficiency; both ac-
tions contribute to social welfare. After all, factories that pollute the river offer
cheap goods to the people. This is the point where the theory of havings steps in
with full force: We observe two movements; one is appropriation through prop-
erty. The resulting externalities require institutional measures in another mode:
This is the assignment of liability to the proprietor. The Coasean argument that
this assignment is governed by transaction costs violates a fundamental princi-
ple of responsibility in enacting agency. Whether neighbors or the factory owner
have the right to contain or allow for pollution is not a neutral choice, only con-
sidering the relative costs of organizing collective actions and negotiations. The
proprietor is the causal agent, so the agent must be assigned liability. We cannot
expect that proprietors will always be morally motivated to assume responsibil-
ity from the individual perspective. Only as members in a community where lia-
bilities are assigned to individuals, legally, by social norms and moral education,
will proprietors act responsibly. This is Hegel’s ethical life, Sittlichkeit. In the view
of havings, the modes of appropriation and assignment interplay so that all con-
cerned parties recognize the arrangement. Recognition trumps efficiency.

This simple analysis has far-reaching consequences for designing economic
institutions. Since proprietors are often also powerful political interest groups,
they can bias institutional change in the direction of enhancing their powers to
appropriate gains and externalize costs. This is a, if not the critical feature of prop-
erty in capitalism: Society bears much of the externalized costs of business, such
as the taxpayers the burden of cleaning up the mess of financial crises. Economics
mainly discusses phenomena such as pollution, but the reach of the externalities
concept is much further.’® As in the example of financial crises, the general obser-
vation is that the current institutions of property allow for externalizing costs of
risk-taking in business. This is possible because there is an asymmetry between
the institutional treatment of havings.

9 For a more detailed exposition, see Herrmann-Pillath and Hederer 2023, 111 ff.
10 For a detailed and systematic argument, see Basso and Herrmann-Pillath 2024, 488 ff.
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Consider the core process of capitalism: innovation. A successful entrepreneur
can create a new technology that is highly successful in the market and meets so-
cial demand. However, a side effect is that proprietors of assets no longer usable
in this technology lose their monetary value: After the invention of the PC, they
own the typewriter, but it is worthless.” Economists commonly argue that these
pecuniary externalities are necessary for driving market efficiency and innova-
tion and, hence, are neutral in terms of welfare. However, this is only valid viewed
from the perspective of an external observer: Those who lose feel the pain. For a
real-world society, these costs matter.'

One of the critical aspects of this ambivalence of innovation can be grasped by
the duality of ownership and property in the theory of havings. Consider a worker
negatively affected by innovation since her skills are devalued and her job type
(profession) vanishes. In the common understanding of property in economics,
these skills are not property; hence, the damage does not fall under tort law, which
is different from the case of pollution. Indeed, the worker cannot sell the skills and
buy new ones because they are embodied: The worker owns the skills, and even
more, she might feel like owning the job if, for example, for many years she has
been an employee of the firm that now goes bust. The modern welfare state can be
seen as endorsing the capitalist asymmetry of property in creating a social safety
net for the unemployed. However, we can imagine another regime in which the
proprietor directly compensates the laid-off worker for the damage done to her
havings. The new industrialists would have paid off the Luddites.

Economists would immediately argue that this would slow down the pace of
innovation. That is true, but how do we know the current pace is desirable, watch-
ing how the capitalist system drives the planet into climate catastrophe? Indeed,
we have seen in Chapter 5 that the theory of havings would vastly enhance the
possible scope of compensations for externalities of innovations since havings of
other species would be recognized. The theory of havings suggests an institution-
alized form of de-growth.”

The example demonstrates a general consequence of the theory of havings: The
distinction between ownership and property allows for recognizing many types
of havings that, from the angle of economics, are deemed irrelevant for design-
ing the economy. Consider the point of ownership of skills and jobs again. In
the standard view of corporate governance of listed companies, the shareholders

11 My argument follows Witt 1996.

12 Sen 2009 distinguishes between two ways to judge institutions, transcendental institutionalism and
realization-focused comparisons. The standard economic welfare theory adopts the former, whereas
Sen argues that only the latter can meet the criteria of justice and equity. I follow the latter here.

13 This concept had been already envisaged by John Stuart Mill in his famous scenario of steady-state econ-
omy of the future.
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are the proprietors, and the employees are just wage earners. However, in many
technologically advanced companies, employees accumulate a substantial stock
of knowledge, aka human capital, which is company-specific.!* Some of this cap-
ital is even tacit knowledge; hence, a significant part of it is inalienable and non-
tradable via markets. However, its productive contribution is reflected in the com-
pany’s valuation on the capital market, where shareholders can appropriate the
gains without even possessing the employees’human capital. Hence, the structure
of havings combined with the current legal property design allows for a substan-
tial redistribution from employees to shareholders. From this point of view, the
current compensation schemes for top managers do not serve to enhance motiva-
tion and efficiency but to drive a wedge between managers and employees, align-
ing the interests of the former with the shareholders’ interests in factually appro-
priating gains from the human capital of employees. In an alternative corporate
governance structure that recognizes havings of employees, managers would ob-
tain the role of mediators between two different groups having the company in
different structural modes, ownership and property.

As we can see, the theory of havings implies a substantial reform of corporate
governance structures, strengthening the role of employees in decision-making
and further developing models such as the German Mitbestimmung.” Economists
often argue that employees need to become shareholders. Still, similar asymme-
tries hold here since employees are much less flexible than outside investors in
exerting their rights as proprietors, such as selling those stocks while remaining
company employees.

The duality of ownership and property can be fruitfully deployed in many other
contexts. In general, the economic theory of property always suggests a clear bor-
derline between the sides of the market and the respective property, as in the case
of shareholders vis-a-vis employees. A similar constellation applies to the duality
of producers and consumers. Consider innovation again. Economics treats the
producer as the proprietor of an innovation who has the right to appropriate the
gains from selling the new product. The theory is that the producer meets con-
sumers’ preferences, so consumers are passive recipients of the innovation. In
fact, consumers also actively contribute to the innovation, especially those in the
first stage of the diffusion of the innovation: Early adopters are innovators in their
own right. We can refer to this constellation as consumers owning the innovation,

14 The following argument has been fully developed in Aoki 2010.
15 Today, some mainstream economists have also adopted this view for similar reasons, for instance, Col-
lier (2019) defends the idea of the “ethical firm.”



POSTSCRIPT 195

such as adapting their habits.® Consumers often invent uses of the innovation
that the producers did not consider. This raises the question of whether and how
consumers may partake in the profits that innovators reap from the innovation.
However, the market process works differently: Companies aim to create strong
brand identities, attach consumers to the brand, and enable high pricing.

We have already discussed ownership concerning intellectual property. Inno-
vators reap gains by claiming this type of property. Again, the question is, to what
extent do users contribute to innovation, and how far can they contribute to its
further development? One example is the development of copyrights in the me-
dia industry. Consumers may love certain fictitious characters to the degree that
they incorporate them into their daily lives. Why can't they express ownership of
these characters when doing their creative work? This would activate a vast reser-
voir of social creativity.” As argued earlier, the theory of havings would allow for
institutional designs in which the possession of characters is open to everyone but
with a fee to be paid to the proprietor. After all, many creative businesses exploit
the vast cultural reservoirs of peoples of the world, such as Disney German fairy
tales, without paying (think of mandatory donations for African people recogniz-
ing the use of their cultural heritage).

As we see, the future economy would assume a very different shape if its
institutional design followed the theory of havings. The current construct that
mainly focuses on property has many harmful consequences for humans and
other species. One glaring example is the exploitation of mineral resources in
countries where human rights are trampled, and corrupt elites appropriate the
riches.’® This example is particularly worrying because today, these resources
are critical for greening the capitalist world economy. The global institutions of
property allow for the transformation of theft into legal property when these
resources enter international trade, following international law. This is only an
extreme version of the fundamental problem of rent extraction from natural
resources by what are arbitrary property arrangements. These arrangements lead
to the destruction of nature and glaring injustice among humans.

Perhaps the most significant result of the theory of havings is that it eschews
anthropocentrism of the conventional view of property. Since this means radi-
cally transforming the relationship between humans and nature, there are also
many consequences for how humans manage their economic systems, firms, and

16 A large literature in business studies and management sciences is defending this argument, following
seminal contributions such as Baldwin and von Hippel 2011. One field where this is extensively theorized
is the digital economy and creative industries, for example, Hartley 2021.

17 On this argument, see Boldrin and Levine 2008.

18 Wenar 2017.
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households. Recognizing non-human havings means reconstituting Indigenous
worldviews and practices globally in an intellectual adventure of “two-eyed see-
ing.”” Ina vastly expanded world of more-than-human having, humans must find
their place for peaceful cohabitation to their own advantage, fostering the good
life of future generations.

19 Bartlett, Marshall, and Marshall 2012.
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