


“This superb collection leverages Africa – the most dynamic and understudied 
region for world constitutionalism – for a sophisticated examination of the prom-
ises and perils of public participation. With its rigorous framing and rich case 
studies, the book provides a major advance in our understanding of constitution-
making in the 21st century.” – Tom Ginsburg, Leo Spitz Professor of International 
Law and Professor of Political Science at the University of Chicago, and a member of 
the American Academy of Arts and Sciences, USA

“Demands that constitutional reform must be people driven are now ubiquitous 
in Africa but does participatory constitution-making strengthen constitutional-
ism in Africa? What makes it meaningful? What is its impact on minorities? Can 
it effectively challenge elite interests? What are its risks? This wide-ranging vol-
ume explores these and related questions with case studies that challenge the 
usual platitudes and enrich our understanding of constitution-making in Africa. 
It is a wonderful contribution!” – Christina Murray, Professor of Constitutional and 
Human Rights Law, University of Cape Town and Senior Advisor on constitutions and 
power sharing, Mediation Support Unit, Department of Political Affairs, UN

“An African proverb says that you cannot shave someone’s head in his absence. 
Africa’s post-independence constitutions were hurriedly crafted and imposed by 
the departing colonial powers with very limited involvement of the people. From 
the 1990s a new era of ‘made in Africa’ constitutions based on popular participa-
tion began. Tania Abbiate et al’s book provides the first fresh and much-needed 
insightful and thoughtful analysis that goes beneath the rhetoric to reveal the 
realities of popular participation in the making of the new generation of African 
constitutions. Written by a group of eminent scholars and accomplished practi-
tioners, the book is a timely and highly valuable contribution that could not have 
come at a better time. As the UN Office of the High Commission for Human 
Rights has embarked on drafting guidelines to promote more effective public 
participation in public affairs, this book is bound to put the African experience 
at the centre of the global debate. Because it takes account of and reflects the 
experiences of Africa’s diverse constitutional traditions, the book makes compel-
ling reading to all legal and political theorists, practitioners and all those who 
are interested in the increasingly important discourse on public participation in 
constitutional processes and public affairs in general.” – Charles Manga Fombad, 
Professor of Comparative African Constitutional Law at the Institute for International 
and Comparative Law in Africa, Faculty of Law, University of Pretoria, South Africa
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Public Participation in African 
Constitutionalism

During the last decade of the 20th century, Africa has been marked by a  
“constitutional wind” which has blown across the continent giving impetus  
to constitutional reforms designed to introduce constitutionalism and good  
governance. One of the main features of these processes has been the promotion 
of public participation, encouraged by both civil society and the international 
community.

This book aims to provide a systematic overview of participation forms and 
mechanisms across Africa, and a critical understanding of the impact of public 
participation in constitution-making processes, digging beneath the rhetoric of 
public participation as being at the heart of any successful transition towards 
democracy and constitutionalism. Using case studies from Central African 
Republic, Egypt, Kenya, Libya, Malawi, Morocco, Senegal, Somalia, South Africa, 
South Sudan, Tanzania, Tunisia, Zambia and Zimbabwe, the book investigates 
various aspects of participatory constitution making: from conception, to pro-
cesses, and specific contents that trigger ambivalent dynamics in such processes. 
The abstract glorification of public participation is questioned as theoretical and 
empirical perspectives are used to explain what public participation does in con-
crete terms and to identify what lessons might be drawn from those experiences.

This is a valuable resource for academics, researchers and students with an 
interest in politics and constitution building in Africa, as well as experts working 
in national offices, international organizations or in national and international 
NGOs.
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Introduction

Tania Abbiate, Markus Böckenförde  
and Veronica Federico

During the last decade of the 20th century, Africa has been marked by a  
‘constitutional wind’ which has blown across the continent giving impetus  
to constitutional reforms – designed to introduce constitutionalism and good 
governance. One of the main features of these processes has been the promotion 
of public participation, encouraged by both civil society and the international 
community. While the former has sought to ensure that the views of the pop-
ulace come to be reflected in the constitutional text in particular cases, with 
demands also being filed through the courts, the international community has 
primarily been involved in designing and supporting the implementation of 
these constitutional processes.

Public participation has become a ‘must have’ in recent constitutional reforms 
and the vast majority of processes have at least pretended to respect this norm 
as part of their roadmap – primarily so as to subsequently be viewed legitimate. 
Yet, despite growing international support, what is still lacking in comparative 
research is solid empirical evidence regarding the merits of public participation 
as well as a critical theoretical discussion of how it may work to ensure better 
democratic performance and the emergence of constitutionalism subsequent to 
the process.

The volume investigates various aspects of public participation in African 
constitutionalism and aims to offer a systematic overview of participation forms 
and mechanisms across the continent. It seeks to provide a more nuanced 
understanding of the impact of public participation in constitution-making and 
constitutional-reform processes on the African continent, digging beneath the 
rhetoric of public participation as a simple panacea for any successful process. 
Moreover, by regarding Africa as a multifaceted continent, the volume wants 
to give voice to the different Africas and to revisit the all-too-often emphasised 
cleavages between Northern Africa and sub-Saharan countries, Eastern and 
Western countries, Anglophone and Francophone regions. Noticeably, to vari-
ous degrees, the processes in all countries addressed in this volume have been 
influenced by international interventions and by the participation of interna-
tional or foreign players. Insofar, the volume also reflects on the ambivalence 
of external participation in participatory constitution-making processes in the 
context of global cooperation.
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Motivations and needs to draft a new constitution differ: for countries coming  
out of civil war, authoritarian rule or dictatorship, constitutions are vehicles 
for change and testimonials of a new beginning; for new states, they may serve 
as founding documents or as signals of hope in fundamental reform processes. 
Though embedded in particular historical contexts, they are commonly perceived 
as initiating a fresh start into the future. In most cases, the impetus to draft a new 
constitution have not emerged out of amendment processes to existing constitu-
tions, but rather as the result of independent processes, marked by their own rules 
and dynamics.1 In terms of constitutional theory, it is the people acting as con-
stituent power (pouvoir constituant/constitution-making power) in the creation of 
the foundational document as opposed to their occasional participation as a con-
stituted power (pouvoir constitué) in an amendment process of the constitution.2 
Because the inclusion of the public in exercising the role of the constitution-
making power is centre-staged, but remains critical in its concrete application, it 
is taken the central point of departure for the studies in this volume. Ten of the 
twelve recent, or even still ongoing, processes are constitution-making processes. 
Though in the end Zambia’s process has been finalised through the existing 
amendment rules, the long-lasting process has been continuously promoted by 
the government as an exercise to create a new people-driven constitution and 
has therefore been included in the volume. Senegal was added in the chapter on 
the constitution-making process in the Central African Republic so as to contrast 
approaches from two Francophone countries and in order to shed light on the 
specific role of France in these processes.

In general, arguments made in favour of ensuring public participation in 
constitution-making processes are manifold: constitutions, in order to create 
ownership and to be regarded as legitimate, need to include in the process of 
writing those who will subsequently be bound by it; participatory processes are 
an educational exercise in democracy and a means to promote the growth of a 
democratic political culture in a society; they can also provide political antago-
nists with an arena in which to collectively address past grievances and structural 
inequities that stand at the heart of a given conflict. But to what extent have pro-
cesses indeed been designed to ensure that these positive dimensions are realised? 
And in cases in which the processes have effectively been designed to ensure just 
this, has the result nevertheless been one of ambitious but unfulfilled promises? 

1	This is often reflected in the date of birth of a given constitution. See, for example, ‘La Constitution 
du Royaume du Morroc de 2011’; La Constitution de la République centrafricaine de 2015; the 
Constitution of Egypt 2014; the Constitution of Kenya 2010.

2	Some constitutions generally require the direct involvement of the people in a constitutional 
amendment procedure through referendum (Algeria, Egypt). In other countries, direct public par-
ticipation is reserved for cases in which specifically entrenched provisions are affected (Botswana, 
Kenya, Ghana), in which it is deliberately established by presidential decree (Cameroon, Tunisia), 
or in which a super-majority in Parliament cannot be achieved (Benin, Niger). Again, other 
constitutions do not foresee a direct public involvement at all (Burundi, South Africa, Central 
African Republic).
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Moreover, should all constitutional contents be open for participation or should 
specific fields – such as the rights of minorities or the death penalty, for example –  
be excluded from public participation? What has to be regarded as ‘participation’?  
Are there minimum standards in terms of timing, openness of the political  
system, accessibility of participatory mechanisms, inclusiveness, etc. in order for 
participation to be an effective tool in the hands of the people and so that con-
stitutions are drafted in a manner that may make a difference?

Habermas noted that ‘the entitlement to political participation is bound 
up with the expectation of a public use of reason: as democratic co-legislators, 
citizens may not ignore the informal demand to orient themselves towards  
the common good’ (Habermas, 2001:779). Have the citizens of the African 
countries included in the volume behaved as democratic co-legislators? Are 
there requirements that need to be met in order to allow for participating in the 
interest of the common good and so as to ensure that these are not compromised 
by parochial interests and expectations?

The book systematically analyses the mechanisms and processes of public  
participation, as well as the effects, merits, and challenges of participatory 
constitution-making. It thereby makes empirical and theoretical contributions 
in several areas that do not only boost further academic debate in a still under-
explored area of comparative constitutional law, but also provides findings to 
initiate a more effective international and national support in those processes 
that are currently still unfolding or that will occur in the future.

The objective of providing a better understanding of public participation is pur-
sued in a threefold manner. First, the term public participation is conceptualised: 
namely, what does it actually imply and how might one classify different degrees 
of participation? What are the merits and challenges of providing the ‘public’ with 
the final say in a constitution-making process through a referendum? To what 
extent may the recent experiences serve as viable antidote against the longstand-
ing African experience of having ‘constitutions without constitutionalism’?

Second, by analysing twelve recent or even ongoing processes in several 
African countries (Central African Republic, Egypt, Kenya, Libya, Morocco, 
Senegal, Somalia, South Sudan, Tanzania, Tunisia, Zambia and Zimbabwe), 
the book highlights the plurality of settings under which public participation 
has been able to unfold. Though the contributions accentuate the individual 
character of each of the processes and their specific dynamics, they are guided 
by four common questions: (1) ‘how was participation envisaged in the drafting  
process?’, (2) ‘how did it translate into practice?’ – highlighting whether the 
model was followed, and what the most relevant discrepancies were, (3) ‘what 
role did the international community and foreign countries play in terms of shap-
ing participation in the constitution-making processes?’, and (4) ‘what influence 
did previous or contemporary experiences of other countries have?’ – with a  
special focus being paid to the influence of other African countries.

Third, by looking at how participation has impacted controversial themes 
(e.g., death penalty, religion, LGTB rights), by exploring the role of specific 
stakeholders in the process (e.g., women), by turning the focus to participation 
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as a means of civil resistance or by inquiring into specific terrains and into the 
participation strategies of particular actor groupings (e.g., women, LGBT organi-
zations), the book enables an analysis and critical reflection on the limits, merits 
and impact of participation. The different contributions confirm the value of 
participatory mechanisms in terms of promoting new notions of African consti-
tutionalism. At the same time, to paraphrase the words of Justice A. Chaskalson 
in the memorable case S v Makwanyane and Another (CCT 3/94), there might, 
however, be issues – as, for example, pertaining to social outcasts and margin-
alised people – with respect to which participation per se does not guarantee 
‘the rights of minorities and others who cannot protect their rights adequately 
through the democratic process’ [para. 88]. Equally, a closer look at successful 
stories of participation may reveal the limits of fostering social change through 
the law, which means, in other words, that the struggle for rights and liberties 
through inclusive participation should neither be confined to constitution- 
making or law-making processes.

What have been the motivations behind shifting the focus to Africa? From 
Bolivia to Iceland, an increased demand for citizen and civil society participa-
tion has emerged in the course of the first decades of the 21st century. We 
have witnessed calls for the direct involvement of citizens and social organisa-
tions in the decision-making processes at all levels, from constitution-making 
to local-level regulations around the globe. Traditional forms of political repre-
sentation through mass political parties – which are facing a severe legitimacy 
crisis – have been strongly challenged almost worldwide. Moreover, the notion 
of ‘public space’ (Habermas, 1962) has constantly expanded, and in the early 
21st century it has come to largely exceed the mere circle of public institutions 
and their acts. Civil society has become a very relevant element of the ‘public 
space’, with its diversity of organizations as well as its repertoire of actions and 
actors. In turn, traditional forms of participation, through electoral processes 
and the typical activities of political parties, have come to constitute a too nar-
row terrain to voice civil society’s multiple claims. When the fundamental law 
of a country is at stake, the so-called backbone of the political community, or, 
more emphatically, ‘the soul of the nation’ (Ebrahim, 1998), then the quest for 
new forms of civil society involvement in decision-making processes becomes 
more imperative. As Hart has fittingly observed: ‘in a changing world, con-
stitutional practice is also changing. Twenty-first century constitutionalism is 
redefining the long tradition of expert constitution-making and bringing it into 
the sphere of democratic participation’ (2003:1). What is the contribution of 
the African continent to this process of redefining constitutionalism, both in 
its contents and in its forms?

Africa as a continent has borne testimony to the highest diversity of consti-
tutional reforms in the last decades. Diversity pertains to the factors that drove 
constitution-making processes (new country, end of civil war, violent elec-
tion, coup d’etat, end of authoritarian rule, reform agenda), the actors involved 
(national actors, international community, but also individual foreign states), 
and the political context in which the processes then unfolded (dictatorship, 
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absolute monarchy, failed state, military rule, democratization process). By itself, 
this suffices to uphold the choice of concentrating on the African continent, as it 
provides – to put it in a nutshell – a specific diversity with a number of very dif-
ferent cases and experiences. But there are two further considerations supporting 
the focus on Africa. First, ‘Africa as a whole, more than other world regions, lends 
itself to a broadly comparative approach’ (Young, 2012:5), due to a remarkable 
mix of similarities and differences among the countries. Much has been written 
on differences and also on the notion of Afrique au pluriel (Bayart, 2003), which 
highlights a number of realities each with its own history, traditions, social order, 
political and legal institutions, and developmental process. On the other hand, 
similarities lie in the ‘cultural patterns [. . .] that underpin the regular invocation 
of an African society’; in the ‘defining impact of the colonial occupation’; in the 
contemporaneity of decolonization, whereby ‘once the dam broke, decoloniza-
tion was quite rapid; thirty-five of the fifty-three states achieved independence 
during the decade between 1956 and 1966’; as well as in the ‘similarity of regime 
structures’, whereby the ‘decolonization process grafted onto the robust trunk 
of colonial autocracy weakly implanted constitutional frames modeled on the 
imperial centers’. Finally, we may note that similarities lie in the ‘high degree of 
political diffusion in the African arena’ (Young, 2012:5–7).

Second, drawing on Comaroff and Comaroff’s reflection on theories from the 
Global South, and their emphasis on a dialectic centre-periphery relationship 
between the Global North and Africa, we argue that the continent has often 
been the first to ‘feel the effects of world-historical forces’, so that ‘old margins are 
becoming new frontiers, and [. . . Africa in many respects is] running slightly ahead 
of the Euromodern world, harbingers of its history-in-the-making’ (Comaroff and 
Comaroff, 2012:13). In other words, exactly due to its peripheral position – in 
terms of economic development, geopolitical strategies, technological advance-
ment, etc. – contemporary Africa is a true laboratory for the elaboration of new 
forms and new content of the so-called globalised constitutionalism. As the 
Comaroffs suggest, ‘Africa has come, in significant respect, to anticipate the 
unfolding history of the global north’ (Comaroff and Comaroff, 2012:15). Against 
this backdrop, a sound investigation of participation in constitution-making 
processes in contemporary African experiences may unveil relevant lessons for 
the rest of the world. The chapter authors are both African scholars and foreign 
scholars who have extensive experience in constitution-building processes on 
the continent. Among the former are some of the most internationally renowned 
scholars on constitutionalism and constitution-building in Africa as well as schol-
ars who have played a very prominent role in negotiating the respective processes 
and practitioners who have actively been involved in constitutional experiences. 
With regard to the latter, they have pursued long-standing academic research 
on matters of constitution-building in Africa. The contributions by African and 
European scholars entail overlaps, which in turn have contributed also to a cross-
pollination of both analytical and explanatory tools, strongly boosting the added 
value of the volume. Fourteen contributors in this volume participated in various 
forms and functions in the annual summer course called ‘Constitution Building 
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in Africa’ at the Central European University in Budapest. Many of the thoughts 
shared in this book were enriched by discussions in these courses.

The book starts by exploring the gap existing between the rapid rise in the 
popularity of public participation and the current efforts to increase levels of 
public participation, and its low theoretical conceptualization. Despite the expec-
tations that have come to be attached to ‘participatory constitution-making’, the 
concept of public participation still remains fairly vague and actual practices vary 
considerably as one explores different empirical cases. Abrak Saati analyses what 
‘public participation’ actually entails in the context of constitution-making, by 
considering a number of crucial questions, such as: What does it mean to partici-
pate? How can we approach this notion analytically? Are we better advised to 
refer to different types of participation instead of referring to public participation  
as a uniform concept? Through this conceptual investigation, she notes that  
participation assumes different forms and she proposes a typology of different types 
of participation in constitution-making. This effort of reconceptualization is  
complemented by Markus Böckenförde’s reflection on the referendum and 
whether this in fact comes to mark the constituent power’s decisive involvement 
in the process. Mirroring the African experiences against the (assumed) merits 
and challenges of this form of participation offers fresh and at times surprising 
insights to the experiences and dynamics of African constitutionalism.

The chapters in the second section of the book are dedicated to country  
studies, organised along two categories of accomplished and ongoing processes. 
The discussion starts with an in-depth analysis of the processes unfolding in 
Egypt, Morocco and Tunisia, which had all begun to find expression during the 
Arab Spring but which show in an exemplary way the diversity of outcomes. 
Mohamed Abdelaal’s contribution highlights the difficulties and ambiguities 
of the Egyptian process, wherein the military-backed government sought to 
control and direct public attitude and input. Moreover, when participation 
in constitution-making processes is not recognised and guaranteed as a fun-
damental right, but rather taken as a ‘grant to be awarded pursuant to the 
pleasure of the authorities’, public participation can only be flawed and defec-
tive. Morocco is a paradigmatic case where public participation was promoted 
‘from above’, and Francesco Biagi argues that this played an instrumental role 
in terms of strengthening the status quo. Herein, those who participated could 
not really influence the content of the constitutional reform, as even the 
approval referendum was unable to turn the process into a fully democratic 
one. By contrast, Nedra Cherif’s enquiry into the Tunisian process sheds light 
on some of the concrete contributions made by the public in terms of constitu-
tional content, and points to the manner in which the participatory initiatives 
promoted by public authorities and those promoted by the active civil soci-
ety fruitfully intertwined. The Tunisian process was a paramount moment of 
higher law-making, in which even constitution-makers demonstrated a high 
sense of responsibility.

Moving south on the continent, Yash Ghai and Rose Macharia compare 
the 2005 and 2010 constitution-making processes in Kenya by analysing the 
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difference in forms and structures, scope and extent of public participation. 
Interestingly, among other very relevant issues – such as civil society’s reaction 
against the political hijacking of the process – this contribution discusses two 
elements that are closely intertwined: the time and education dimension of con-
stitution-making processes. As the authors highlight, while they may appear long 
and very complex, ‘processes educate people in democracy’.

Comparing the most and the least stable African Francophone democracies 
(Senegal and Central African Republic), Leopoldine Croce reaches extremely 
interesting conclusions: even though very different actors initiated and drove 
public participation processes, both experiences involved similar institutional 
devices – including blanket adoption by referendum – and even though in both 
countries public participation set new benchmarks, neither Senegal nor CAR 
adopted constitutions that entrench citizen participation for future constitution-
making processes. Whether this might be a legacy of French colonial rule remains 
to be further investigated.

The chapters on Zimbabwe and Zambia add new, crucial elements to the 
volume with respect to its critical approach. On the one hand, they discuss 
the challenges that constitution-making processes may face when operating in 
authoritarian structures (Zimbabwe). On the other hand, they illustrate how it 
may happen that processes which are undertaken with the objective to allow the 
people to equally participate in constitution-making and which are character-
ised by a rather impressive and commendable record of citizens’ participation, 
may end up failing (Zambia). As argued by Boniface Cheembe, in fact, since 
the start of the reform processes, the people of Zambia have not felt like they 
have obtained a people-driven constitution as promised beforehand. Similarly, 
Mwonzora’s chapter analysing Zimbabwe’s constitutional review process shows 
some of the most controversial aspects of participation: in this particular case, 
people’s enthusiasm about the constitutional reform provoked a sudden change 
of mind in the dominant political party – testifying to the success of broad public 
engagement into policy-making at the constitutional level – and yet this enthu-
siasm has not contributed towards enhancing people’s knowledge of the content 
of the constitution that they so massively supported.

Ongoing processes highlight the most severe challenges for meaningful  
public participation processes. Indeed, all countries included in this section, 
except for Tanzania, have recently been (or still are) ravaged by violent conflicts. 
In all countries, public participation has been perceived as a conditio sine qua non 
for a constitution-making process that could also entail conflict resolution and 
democratization. And this is already a very important contribution to the broader 
debate on participation, which confirms the hypothesis concerning participa-
tion’s multidimensional added value. Nonetheless, the most interesting aspects 
of the Libyan, Somali and South Sudanese constitution-making processes are the 
questions they raise regarding content, forms, mechanisms, purposes and the tim-
ing of the participation programme in very delicate and unstable environments. 
To different degrees, all three cases show the ambiguities that characterise the 
intervention of international actors.
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In addition to providing a critical insight into legal systems that are often 
neglected by mainstream comparative law research, the three studies broaden  
the scope of inquiry on public participation in constitution-making. Omar 
Hammady investigates whether the ‘needs of constitution-making linked to a 
peace-making process could justify a limited involvement of civil society at cer-
tain stages in order to protect the peace deal to be reached, first, amongst the 
major warring parties’ (Hamady).

Against the backdrop of Somalia’s protracted crisis of complete state collapse –  
characterised by an extreme political fragmentation with a high number of 
small but powerful political elites – Schmidt’s contribution argues that interna-
tionally empowered political elites finalised the constitutional process through 
political negotiations, without taking the results of the public consultation  
process into account. The analysis of the Somali experience raises one of the 
most critical and radical questions: might the failure of participation processes 
not only frustrate people’s expectations, but also have a significant negative 
effect on peace and state-building as such?

An analysis of the process of drafting a citizen-driven constitution in South 
Sudan leads Katrin Seidel to discuss the dilemma of providing a quick, permanent 
constitution which respects international standards, while simultaneously being 
driven by the desire to draft a constitution which derives its legitimacy from pub-
lic participation. According to the author, the recourse to public participation 
in South Sudan’s constitution-making process has mainly served the interests of 
a few dominant local actors, whereby local ownership became a tool that legiti-
mised and fuelled the political struggle as well as the violent (re)negotiation.

Tanzania differs from the other experiences in the sense that the unaccom-
plishment of the constitution-making process was not due to violent conflict, but 
rather due to opposition from the ruling elite. Noticeably, according to Philipp 
Michaelis, ‘the entire constitutional reform process was conceptualised in a fash-
ion that left ample room for participatory elements and the Tanzanian people 
in fact vividly took these up’. However, people’s contributions touched issues 
so crucial – such as the structure of the union, presidential powers, separation 
of powers and checks and balances – that the ruling elite unilaterally decided to 
alter or drop several public proposals and postponed sine die the final referendum 
that was scheduled for 2013. Tanzania’s experience is one of the best examples, a 
contrario, of how participation may be extremely destabilising and come to pose 
serious challenges for dominant political actors.

Finally, the third section explores some controversial issues that have emerged 
out of participatory constitutional experiences as well as the role that was played 
by specific stakeholders in the processes. The objective is to shed light on the 
effective impact of participation on specific constitutional provisions, and the 
importance of participatory constitution-making processes for democratic sta-
bility and resilience. Cottrell’s discussion of women’s engagement in the 2010 
Kenyan constitution-making process shows that women’s groups can be effective 
even in rather hostile environments, but that the success of an active mobili-
sation and participation depends also on the specificity of the issue at stake. 
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Participation tools do not have the same effective impact on every terrain – for 
example, successes pertaining to land rights were not coupled with an equal suc-
cess in abortion matters, which are still deemed too sensitive.

The case of Malawi adds a new perspective: the impact of public participation 
on democratic endurance. Despite the frequent problems that affect the transi-
tion to democracy and the establishment of constitutional democracy in Malawi, 
Matteo Nicolini and Martina Trettel demonstrate that engagement in the public 
sphere is the primary and most effective instrument of civil resistance. Building 
on this, the two chapters on South Africa engage in a discussion on the limits and 
merits of successful public participation. South Africa’s constitutional transition 
and its multifaceted participation program have become the paradigm of the new 
African constitutionalism, and much has been written on the lessons learned 
from its experience. Heinz Klug and Veronica Federico’s chapters go beyond the 
celebration of the South African outstanding experience to discuss, on the one 
hand, whether there might be issues that shall be better ruled without echoing 
public opinion (and this is the case for the death sentence). On the other hand, 
they investigate the consequences of a very critical mismatch between the slow-
ness of social change and the relative speed of legal change, that might even be 
a radical change, as it happened for LGBT rights, strongly influenced by specific 
stakeholders through skilled participation in constitution-making and in law-
making processes.

The circle of our analysis closes by going back to North Africa and discuss-
ing the centrality of religion in the Tunisian constitution-making process. The  
“secularist” policies imposed by the state since independence,  especially in 
terms of civil liberties, were strongly challenged during the constitution-making 
process that ended with the adoption of the 2014 Constitution. Much debate 
in both the academic literature and in public debate was focused on the role 
of religion in the new legal system, and the participatory mechanisms could in  
fact be seen to have represented a sort of Trojan horse for the Islamization  
of society and of the public sphere. Tania Abbiate’s analysis shows, on the 
contrary, that an enlarged public space, where secularists and stakeholder’s 
organizations – such as women’s groups – mobilised and voiced their claims, 
counterbalanced the most conservative pleas.

Does participation matter in African contemporary constitutionalism? Yes, 
it does, but with very diverse effects and implications. Diversity is defined first 
and foremost by the respective sociopolitical, economic, cultural and historical 
contexts. It is self-evident that participation in Somalia and Libya finds more 
obstacles than in Tunisia, Senegal or South Africa. However, our research shows 
that, for example, the failure of participatory mechanisms in Somalia is by and 
large due to a tension between internal and international stakeholders, the 
fragmentation of the territory, and, last but not least, the intrinsic characters 
of Somali political culture that struggles with the very concept of representa-
tive democracy. Second, diversity depends on the very nature of participatory 
mechanisms, which are at times more or less inclusive, and which are in some 
cases defined by specific targets – as was the case in Tunisia, where students were 
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directly consulted on the constitution’s second draft by the National Constituent 
Assembly – based on oral or written submissions, etc. In relation thereto, 
the accessibility of those mechanisms and processes plays a role – taking into  
consideration the urban-rural divide, the illiteracy question, the media reach issue 
and the lack of reliable web connections. Third, diversity depends on the timing. 
Informing people of the contents of the constitution, distributing constitutional 
drafts, collecting submissions and organising hearings requires an adequate time 
span that, however, should also not be too long. When the timing is too tight, 
the risk of mere facade participation is very high; but if the deadlines are too far 
away – as it happened in Tanzania – participation loses its momentum. Fourth, 
diversity depends on people’s willingness to engage in the constitution-making 
processes and on their commitment to participate. It is the question whether  
people’s participation is fueled by interests of democratization, and effort to 
advance and enforce constitutionalism or whether it rather comes to be defined 
by very specific stakeholders, to the detriment of social cohesion.

The impact of public participation on African constitutionalism remains 
critical. Borrowing Kwasi Prempeh’s words, ‘Meaningful public participation, 
if it is to have an enduring impact on constitutionalism, must not end with 
the conclusion of the constitution-making process and the coming into effect 
of a new constitution’. As a matter of fact, the adoption of a new constitu-
tional text does not solve once and for all the political struggles that characterise 
constitution-making process and these may become object of everyday politics.  
Moreover, constitutions, also those that are the product of participatory  
constitution-making processes, are a tool in the hands of the people. Participation 
in constitution-making is not a guarantee that these constitutions are imple-
mented and interpreted as to ensure democracy, social justice, the quality and 
the effective enhancement of fundamental rights and freedom. Rather, ‘public 
participation remains necessary even after a constitution has been adopted, so 
as to monitor, defend, and enforce the bargains made and rights secured in the 
constitution-making process’ (Kwasi Prempeh, chapter 19).
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1	 Participation – to unveil a myth

Abrak Saati

Introduction

About twenty years ago James Tully stated that constitution making is the single 
activity in “modern politics that has not been democratized” over the last three 
centuries (Tully 1995, 28). The ink on the paper on which those words were 
written had hardly dried when a sea change on this very matter occurred. Indeed, 
much has happened during the past twenty years, and today constitution making 
is no longer limited to the smoke-filled chambers of political elites and lawyers; 
an utterly secretive matter to be deliberated and decided far from the public  
eye – rather the opposite has evolved into a new norm. Nowadays, an increasing  
number of constitution-making processes are conducted by the assistance of  
ordinary men and women. This holds particularly true for many countries on the 
African continent, in which we have witnessed, and continue to do so, participa-
tory constitution making. Cases of public involvement in constitution-making 
processes include Rwanda, Eritrea, Ethiopia, Kenya, Uganda, Zimbabwe, Nigeria, 
South Africa, Tunisia, CAR, Egypt, Morocco and Tanzania. Some of these cases 
are elaborated in the following chapters of this volume. Though the idea to 
include the general public in the making of their founding laws is now considered 
best practice, particularly when constitution making takes place in times of tran-
sition from war to peace or from authoritarian to democratic rule, the concept of 
“public participation” remains fairly vague and actual practices of participation 
vary extensively between empirical cases. This chapter aims to bring conceptual 
clarity to this terrain and to discuss and analyse what public participation in the 
context of constitution making entails. A number of questions will be addressed, 
such as: Why is public participation even sought after? What does it mean to  
participate? How can the notion of participation be approached analytically? Are 
we perhaps better advised to refer to different types of participation rather than 
referring to public participation as a uniform concept? Having discussed these 
issues, the chapter ends with a classification table that illustrates characteristic 
features of different types of participation in constitution-making processes. In 
the table, a number of African cases are also classified as demonstrative examples 
of these different types of participation.
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The rationale for participation

The idea to allow the general public to participate directly in political decision 
making has a long tradition in the field of political science and derives from 
the ideas of classical liberal theorists such as John Stuart Mill and Jean Jacque 
Rousseau (Mill 1862; Rousseau 1971). In the writings of these philosophers, 
direct citizen involvement in matters of public relevance is emphasized and 
encouraged, primarily because of its educational merits. To be directly involved 
in public affairs is hypothesized to teach people how to work together and how 
to reflect on their wishes and concerns with respect to the needs and interests 
of other members of society. Participation is believed to develop responsible and 
politically aware citizens who recognize that participation with other members 
of society will in the long and in the short run be beneficial for one’s own inter-
est. As such, participation is even envisioned to remedy the individual’s narrow 
and selfish interests to only look after his/her own concerns and it has therefore 
been argued that it is the responsibility of government to install institutions that 
facilitate direct participation because it is this that fosters responsible and moral 
citizens (Mill 1862). Many of the ideas that were originally developed by Mill 
and Rousseau have been echoed by contemporary participation theorists such 
as Pateman (1970), Arnstein (1969), Mutz (2002) and Finkel (2003), to name 
a few. However, while Mill and Rousseau as well as those writing in the 1960s 
and 1970s focused their attention to participatory practices in the United States 
and the rest of the industrialized world, the focus today is broader and includes 
the exercise of participation in the so-called developing world. In addition, the 
normative underpinnings of participation theorists, past and present, have made 
their way into policy documents of international organizations in which it is often 
emphasized that public participation is more than the involvement of recipients 
of aid in the implementation of projects, but as a development strategy in its own 
right.1 Indeed, public participation, not only in the arena of constitution making 
but in general, is part of a broader development and peacebuilding agenda that 
emphasizes “the local” (Mac Ginty and Richmond 2013), “peacebuilding from 
below” (Ramsbotham et al. 2016), and “grassroots peacebuilding” (Heathershaw 
2008). This in response to failed, or at least broadly perceived as such, top-down 
approaches to development and peacebuilding (see for example Khwaja 2004).

The rationale for participation in constitution making

When it comes to the arena of constitution making specifically, the reasons 
that are advanced by advocates of public participation in such processes can be  

1	The 1993 Human Development Report, for example, states: “Participation, from the human devel-
opment perspective, is both a means and an end. Human development stresses the need to invest 
in human capabilities and then ensure that those capabilities are used for the benefit of all. Greater 
participation has an important part to play here: it helps maximize the use of human capabilities 
and is thus a means of increasing levels of social and economic development. But human develop-
ment is also concerned with personal fulfilment. So, active participation, which allows people to 
realize their full potential and make their best contribution to society, is also an end in itself”.
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summarized into five main points. To begin with, public participation for the 
sake of increasing the legitimacy of the constitution is a frequently emphasized 
argument. The claim is quite straightforward: people need to be included when 
formulating the rules that will govern them, otherwise they will not consider 
the document as a legitimate one (Hart 2003; Samuels 2009; Widner 2008). 
Secondly, public participation in constitution making as an educational exercise 
in democracy is also a commonly cited argument in the literature (Ghai and 
Galli 2006; Widner 2005). Thirdly, supporters of public participation argue that 
when individuals in a society repeatedly engage in discussions and deliberations  
about the content of the constitution, social capital is simultaneously being  
built – this since ownership induces a sense of influence and trust (Widner 2005, 
506). Fourthly, just as repeated series of deliberations is assumed to build social 
capital, it is also anticipated to reconcile former adversaries of violent conflict. 
By being exposed to each other’s ideas, it is expected that former enemies will be 
able to put their differences aside and focus on a common vision for the future 
of their country (Ghai and Galli 2006, 13; Hart 2003, 3). Lastly, practitioners 
and scholars alike support public participation in constitution-making processes 
because it is presumed to lead to higher levels of democracy after the finalization 
of the process (Wing 2008, 2; Banks 2008, 1055; Samuels 2009).2 Having briefly 
reviewed the arguments for public participation in political decision making in 
general and in constitution-making processes in particular, the next section dis-
cusses what is actually meant by “participation.”

What does it mean to participate?

Though public participation in constitution-making processes, in times of transi-
tion from war to peace or from authoritarian to democratic rule, is widely endorsed, 
what participation actually means is an issue that still remains vague. What 
does it mean to participate, and how can it be determined that a constitution- 
making process has been more or less participatory? Other than making the pro-
cess accessible for ordinary women and men regardless of their social class, their 
economic status, their ethnicity and their religious beliefs, not much is specified 
in the literature as to how participation is to take form or how we can determine 
that a specific constitution-making process was particularly successful in terms of 
including members of society. The lack of conceptual clarity has, in turn, made it 
convenient to construe participation as an issue primarily concerned with quan-
tity, implying that the more people who have been involved in the making of the 
constitution, the more participatory it has been. For example: a process in which 
one million constitutional submissions have been gathered from the public 
might be considered more participatory compared to a process in which 400,000 
constitutional submissions were solicited. Though this might possibly say some-
thing about the extent of public excitement to engage in the process, it leaves 
many questions unanswered, the most important one being: how much influence 

2	 In Saati (2015), this argument is investigated by the empirical analysis of forty-eight cases.
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does the participation of the people allow? I have argued elsewhere (Saati 2015; 
Saati 2016) that the possibility for the public to influence the process of making 
the constitution as well as the content of the actual document should be at the 
front and centre of our focus when we set out to determine how participatory a  
constitution-making process is. Measuring influence is, however, not easily made 
by the use of quantitative measures; rather, a qualitative approach is needed. In 
an effort to systematically approach the notion of participation, I have at an ear-
lier time (Saati 2015) compared twenty cases of constitution-making processes in 
post-conflict states and in states in transition from authoritarian rule in order to 
understand which generic factors to look for in order to be able to categorize cases 
as having been more or less participatory depending on the extent of influence 
granted to participants. I will in the following sections summarize my main points 
as far as these generic factors are concerned.

The initiators of the process

All constitution-making processes are initiated by someone; be it an individual 
(the executive, for example), a political party, a civil society organization or 
an international actor. Regardless of who the initiators are, they arguably have 
manoeuvre space to form the constitution-making process in a manner that 
decides the extent of public influence on the process itself as well as on the final 
draft. In the flurry of different types of initiators, an initial distinction can be 
made between initiators who are outsiders (international actors, regional actors 
and/or individual states) and those who are insiders (national actors). These can 
be further distinguished into different types of actors. As far as the outsiders are 
concerned, there is, on the one hand, outside actors who are quite dominant 
to the extent that they even formulate constitutional content for the country 
in which they are operating in, and on the other hand there are outside actors 
that limit their involvement to guiding the set-up of the constitution-making 
process by determining, for example, the constitution-making bodies that are 
to be used, the sequencing of events and the timeframe of the process. Between 
these two, the former is needless to say more influential and, more importantly, 
more influential at the expense of national actors as well as ordinary citizens in 
the country in which the process is taking place. When it comes to insiders as 
initiators, these too vary from one case to the other and at times constitute a 
mix of different actors – but on a general level, either one of three different types 
of inside actors appear as initiators. Either national elites (military or political 
elites), civil society organizations, or a broad array of national actors that unite 
and together initiate constitutional reform (Saati 2015). To sum up, the initiators 
of the constitution-making process have the possibility to design the process such 
that public influence is reduced or increased. Their aspiration (or lack thereof) to 
involve the general public so that genuine participation becomes a viable option 
depends on how the initiators communicate and inform the people about the 
constitution-making process. It is to this issue I direct my focus next.
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The forms of communication

As simple as it is true, people cannot participate if there are no avenues for par-
ticipation. Therefore, the channels through which a constitution-making process 
reaches out to the population is crucial, and even more so if participation is 
envisioned to actually solicit input to the constitutional draft. However, such 
aspirations are not always the case. To be sure, a number of countries, both on 
the African continent and elsewhere, have designed their constitution-making 
processes such that the “participation” of the public has merely been a matter of 
keeping members of society informed about events rather than seeking input that 
is to influence the content of the constitution.3

When referring to various ways that a constitution-making process can be 
communicated to the public, one of four general modes of operation are fre-
quently used. As just hinted, some constitution-making processes employ a 
one-way model of communication, which only serves to keep the public informed 
about the process without allowing feedback. In such instances, it is pretty safe to 
say that those who are in charge of the process are speaking to the people rather 
than with them; consequently, people are not allowed to provide input that can 
affect the content of the constitution even in the least. Other constitution- 
making processes have employed a two-way model of communication. This proce-
dure at least signals that communication channels run both ways – from those 
in charge of drafting the constitution to the general public and from the general 
public back to the drafters. Yet other processes employ what I refer to as a two-way 
model of communication with proactive measures. In such instances, constitutional 
education programs have been included in the process. As far as public influence 
on the content of the constitution is concerned, such educational programs are 
far from insignificant, rather the contrary. For people to be able to participate 
in a constitution-making process, not only must there be a two-way model of 
communication that allows them to provide constitutional submissions to the 
drafters, but people must also be equipped with the necessary skills to be able to 
do so. Here, it must be remembered that quite a few countries that are in transi-
tion either from protracted conflict or from authoritarian rule, have populations 
that are perhaps only vaguely familiar with the concept of constitutionalism; an 
issue that must somehow be remedied if genuine participation is to be possible 
(Brandt et al. 2011). Hence, instances in which the design of the process has 
been constructed such to provide members of society the necessary knowledge 
before soliciting their opinions as to constitutional content signals that there 
is a genuine interest in allowing people to participate with influence. Finally, 
there are constitution-making processes in which the forms of communication 
subscribe to the description of what I refer to as consultation. This is a strat-
egy that resembles the one just described but in which the comprehensiveness  

3	Such was the case in for example the 1999 Nigerian constitution-making process and the Iraqi 
process of 2005 (Saati 2015).
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of the communication plan distinguishes it a bit. In such instances, the  
communication strategy also involves mechanisms for reviewing the feedback 
of the public in order to make it possible to gather additional information from 
individuals and organizations as regards specific suggestions on constitutional 
provisions. Constitutional education programs have furthermore been carried 
out throughout the country and been designed such that individuals with varying 
degrees of previous knowledge about the concept of constitutionalism can ben-
efit from them – this involves making education programs available in all spoken 
languages as well as developing alternative ways of communication than solely 
through written channels. To sum up, different forms of communication affect 
the degree to which the public are able to participate in a constitution-making 
process, and the form of communication also indicates if those in charge of draft-
ing aim to solicit input to the draft or if they merely wish to give an impression of 
including the people. In the next section I turn my attention to the third factor 
that impacts the extent of public participation in constitution-making processes.

The degree of inclusion

In order to be able to make an assessment of how participatory a constitution-
making process is, the extent of inclusion is also a factor that must be considered. 
When referring to inclusion in this context, the aspect under consideration is 
whether or not all groups in society have actually been allowed (and accepted) 
to participate. Though it is true that inclusion, in and by itself, does not equal 
influence, it is nevertheless an aspect worth considering, because if some groups 
are banned from participating and/or some groups boycott the process then this 
impacts on the public’s overall degree of influence on the content of the constitu-
tion. In relation to the matter of inclusion specifically, there is also a normative 
understanding among many proponents of participatory constitution making that 
all segments of society should be invited to participate regardless of their social 
status (see for example Brandt et al. 2011, 84–85; Hart 2010, 20). To conclude, if 
one sets out to distinguish between different types of participation one must also 
consider the matter of inclusion. In the next section, the last factor that must be 
taken into consideration in order to assess the extent of public participation in 
constitution making is elaborated.

The question of final authority

Having taken into consideration who the initiators of the constitution-making 
process are, how the forms of communication with the public have been con-
structed, if all segments of the population have been invited (and accepted) to 
participate in the process, one critical issue remains; namely, in who’s hands does 
the ultimate fate of whether or not the constitutional draft enters into force lie? 
Indeed, to be able to determine how participatory a constitution-making process 
is, the question of final authority is an essential aspect to consider. The public 
may be allowed to accept or reject the constitutional draft directly through a 
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referendum, or indirectly by voting for members of a constitution-making body 
who then make decisions on their behalf, or perhaps not at all in cases where an 
executive body resides over final authority. The matter of “to do, or not to do” 
when it comes to referendums deserves some further attention as it is a conten-
tious issue. On the one hand, there is probably always going to be those who 
insist that a referendum is a poor instrument for securing public participation 
in a constitution-making process. Is it really “participation” to vote yes or no 
on a political package of constitutional provisions that one has not been part of 
influencing even in the slightest? Even though this is a valid argument it must be 
remembered that elections still lie at the heart of the conception of democracy 
(Hart 2010, 32–33). Moreover, if approval through a referendum is decisive for 
the adoption of a draft constitution, then it is a manifest of public influence 
that is relevant to consider. Nevertheless, I do not argue that the question of 
whether the public are allowed to vote on the draft is the only factor that must 
be considered when we set out to assess the extent of participation in a given 
constitution-making process, but that it is one of four factors that must be given 
attention next to who the initiators are, how the forms of communication are 
constructed and how inclusive the process has been.

Differentiating participation

The four generic factors elaborated above are qualitative indicators that serve 
to assist in understanding how participation in a given constitution-making 
process has taken form and it is important to stress that when one analyses a 
constitution-making process all of these four factors must be given due consid-
eration before a case can be referred to as having been more of less participatory 
in comparison to another case. Table 1.1 is a framework that can be used for 
analysing participation in such processes. In the left side column, we find the 
four factors elaborated earlier; in the column to the right, the different forms 
that these factors can play out are listed.

In Table 1.2, we see that depending on who the initiators of the process have 
been, how the forms of communication have been constructed, the degree to 
which the process has been inclusive and where the ultimate faith of the consti-
tution has been vested, five different types of participation appear. I name these 
general types of participation in constitution-making processes false, symbolic, 
limited, consultative and substantial participation. Each participation type, as we 
move from false to substantial, implies an increasing level of influence for par-
ticipants. In the final row of the table, some empirical cases from the African 
continent are categorized in the participation type that best fits their individual 
circumstances. These categorizations are also briefly elaborated below.4

As seen in Table 1.2, two main features set false participation apart from sym-
bolic participation. The first concerns the identity of the initiators of the process. 

4	For further reading on the categorization of these cases, please be referred to Saati 2015, 307–18.
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Table 1.1  Framework for analysing public participation in constitution-making processes

Factors that affect 
public participation in 
constitution-making 
processes

Forms that the factors can take 

•• Initiators of the 
process 

•• Outside actors who influence constitutional content
•• Outside actors who determine how the constitution-making 

process will be carried out
•• National elites (political or military elites)
•• Civil society organizations
•• Political elites from the ruling party, military elites, political 

parties in the opposition and civil society organizations
•• Forms of 

communication
•• One-way model of communication
•• Two-way model of communication
•• Two-way model of communication with integrated 

proactive measures 
•• Consultation

•• Degree of inclusion •• Constitution-making process bans certain groups/political 
parties from participation

•• The constitution-making process open to all groups/political 
parties, some of whom voluntarily decided to boycott the 
process

•• Constitution-making process open to all groups/political 
parties and all groups/political parties interested in 
participating do so

•• Question of final 
authority 

•• Final authority vested in the hands of an appointed or 
executive body

•• Final authority indirectly vested in the hands of the people 
(e.g., through a popularly elected constitutional assembly)

•• Final authority directly vested in the hands of the people 
(through a referendum) 

Source: Saati, A. (2015) “The Participation Myth: Outcomes of Participatory Constitution Building 
Processes on Democracy”. (Dissertation) Umeå. Print & Media. Page 36.

While outside actors are, generally, the primary initiators in cases of false partici-
pation, this is not as common in cases of symbolic participation, where different 
types of inside actors typically perform the role of initiator. The second main 
difference between false and symbolic participation concerns the degree of inclu-
sion. Whereas some groups are banned from partaking in the constitution-making 
process in cases of false participation, all segments of the population are allowed 
to participate in cases of symbolic participation (though some voluntarily choose 
not to). In false and in symbolic types of participation the forms of communica-
tion are similar: generally, a one-way model of communication is employed with 
no possibilities for the public to provide feedback to drafters. These two types 
of participation are also similar to each other as regards final authority over the 
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constitutional document. Decision-making power either rests with the execu-
tive or is indirectly in the hands of the public. As far as empirical cases on the 
African continent are concerned, the 1999 Nigerian constitution-making pro-
cess quite well captures the general description of false participation, though the 
initiators of the process were military elites rather than outside actors. A times-
pan of merely two months to produce a constitution made it difficult to include 
Nigeria’s large population, and the forms of communication were not constructed 
such to enable genuine participation either. The CDCC (Constitution Debate 
Coordinating Committee) which was in charge of drafting did not engage the 
opposition or civil society organization and, moreover, it chose a posh hotel in 
the capital of Abuja as the venue for people to come and propose submissions 
which made it impossible for most Nigerians to participate. In addition, final say 
over the constitution was vested in the hands of the executive (Ihonvbere 2000; 
Jega 2000). Hence, the circumstances that characterized the process implied that 
the public were not allowed to exert influence on the constitutional document. 
Therefore, one may refer to the 1999 process as an instance of false participation.

Directing our attention back to Table 1.2, we see that limited participation 
differs from false and symbolic participation mainly as regards the initiators of 
the process and the forms of communication. Initiators in cases of limited partici-
pation are generally national elites and they usually establish a two-way model 
of communication, or even a two-way model of communication with integrated 
proactive measures, thus making it possible for people to get engaged in the pro-
cess and provide feedback. When it comes to the degree of inclusion, cases of 
limited participation are generally similar to symbolic participation; all segments 
of the population are allowed to participate, but some groups (for various rea-
sons) choose not to get involved. Final authority is typically indirectly vested in 
the hands of the public. Applying this participation type to an empirical con-
text, Uganda, Rwanda and Ethiopia albeit with some deviations, fit the general 
description of limited participation. The constitution-making process in all of 
these three cases was initiated by national elites. In Uganda and Ethiopia, a two-
way model of communication with integrated proactive measures was employed. 
Though the extent of constitutional education programs was more comprehen-
sive in Uganda, this was also a distinct feature of the Ethiopian process (see, for 
example, Moehler 2006; Tripp 2010; Abebe 2013). In Rwanda, on the other 
hand, a two-way model of communication was employed, but constitutional edu-
cation programs were left out and hence it is difficult to know how well prepared 
the Rwandese were to genuinely participate. The Ethiopian constitution-making 
process was open for all groups. In mid-1992, however, the Oromo Liberation 
Front (OLF) withdrew its participation. In Uganda and Rwanda, the process was 
never open for everyone; in the former, politicians were allowed to engage in 
their capacity as Ugandan citizens, but they were not allowed to engage as repre-
sentatives of a political party because political parties as such were banned from 
the process. In Rwanda, none of the political forces who had actively engaged in 
the genocide were allowed to take part in the commission that was in charge of 
drafting. However, whereas final authority over the adoption of the constitution 
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was indirectly vested in the hands of the people in Ethiopia and Uganda, it was 
directly vested in the hands of the Rwandese people through a referendum. To 
conclude, even though these three cases are not identical to each other and do 
not exactly conform to the general description of limited participation, when 
taking all factors into account and analysing the manoeuvre space for influence 
granted to participants, it may be argued that this participation type still fits 
these cases.

Returning yet again to the general descriptions found in Table 1.2, we see 
that consultative participation differs from the three earlier participation types 
mainly as regards the forms of communication and the degree of inclusion. In 
instances of consultative participation, a more developed form of communication 
is employed, providing not only well designed constitutional education programs, 
avenues for feedback, but also mechanisms that enable constitution-making bod-
ies to contact individuals who have provided opinions in order to ask additional 
questions about their ideas on particular issues. When it comes to the degree 
of inclusion, this participation type not only welcomes all groups in society to  
participate but also manages to get those who wish to contribute on board (hence, 
voluntary boycotting of any sort is generally not found in instances of consulta-
tive participation). Eritrea and South Africa are cases that capture the general 
description of this particular participation type. In both cases, national elites were 
the initiators of the process; the scope, design and the innovative ways of con-
ducting constitutional education programs also characterizes these two cases; the 
process was open to everyone; and final authority was indirectly vested in the 
hands of the public (see for example Selassie 2010, Ebrahim 2001, Haysom 2001).

Lastly, as depicted in Table 1.2, the main, and most important, difference that 
sets substantial participation apart from consultative participation is that final 
authority over the constitution rests directly in the hands of the public. Looking 
at empirical cases in Africa, Kenya (the 2001–2005 process) and Zimbabwe (the 
1999–2000 process) capture this participation type quite well. Both of these pro-
cesses were initiated by civil society organizations in their respective countries; 
both processes included forms of communication with integrated proactive meas-
ures including well-designed constitutional education programs; both processes 
welcomed everyone to participate, but in both cases some segments voluntarily 
decided to refrain5; both processes ended with a public referendum on the consti-
tutional draft (see for example, Bannon 2007, Ndulo 2010).

Concluding remarks

My main argument here has been that when referring to “participation” in  
constitution-making processes, we ought to approach this notion in an analytical,  

5	 In Kenya, a number of government ministers boycotted the proceedings of the National 
Constitutional Conference; in Zimbabwe the National Constitutional Assembly refused to partici-
pate in the government-led constitutional reform process.
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sharp and distinct way that allows us to acknowledge and distinguish different 
practices of participation in empirical cases – such as has been illustrated with 
anecdotal examples above. Clearly, participation is not always exercised with the 
same amount of influence for participants, rather significant differences appear 
between cases. Hence, it is hoped that the typology of different types of participa-
tion in constitution making presented here can be useful in terms of unpacking 
this notion and be helpful for other researchers interested in analysing participa-
tory constitution-making processes.
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2	 Letting the constituent power decide?
Merits and challenges of referenda in 
constitution-making processes in Africa

Markus Böckenförde

Introduction

Forms of public involvement in constitution-building processes are manifold and 
serve different purposes. Some of them focus on the deliberative character of the 
process, by providing citizens with a voice through different means of communica-
tion and consultation. Others emphasize the element of voting, be it through the 
direct election of a constituent assembly or through referendum at the end of the 
process (LeDuc 2015, 129). Here, in the latter, citizens are ascribed a decisive 
role in the process, either by determining the composition of the body relevant 
for drafting the constitution through election, or by approving the work of the 
drafters at the final stage. Though voting on a political package of constitutional 
provisions has its limitations, (Lenowitz 2013) for many, meaningful public par-
ticipation in a constitution-making process still cannot be thought of without the 
direct involvement of the people in this final act. A referendum is often regarded 
as “best practice” in constitution-making today (Tushnet 2013, 1999) and con-
sidered the only acceptable conclusion to such a process (Kirkby and Murray 
2016, 108). Some scholars even argue that popular ratification is an emerging soft 
norm of international law (Tushnet 2013, 1999).

To some degree, the typology of different forms of participation in constitution- 
building processes that was introduced in the previous chapter by Saati is based 
on this intuitive understanding: “substantial participation”1 in a process can 
only be achieved “if the final authority [is] directly vested in the hands of the 
people through a referendum”.2 Based on the African experiences, this chapter 
aims to explore the different roles of referenda as a final up or down vote on the  

1	 It is important to highlight that this doesn’t apply in reverse. The mere fact that a referendum was 
held at the end of the process doesn’t yet guarantee a substantial participation. In the view of this 
author, the term “substantial participation” may be misleading due to the limited direct influence 
of most referenda on the substance. “Decisive participation” might be an alternative.

2	See Chapter 1, Table 1.2. Saati does not explicitly make the claim that the extent of participation 
can be measured simply through the availability of a referendum at the end of the process. But she 
argues that substantial participation, as the strongest form of participation, cannot be achieved 
without a referendum.
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constitutional document. It does so in two parts. Part one reflects on the theo-
retical underpinnings of the people acting as the constitution-making power in 
a democratic setting. To what extent does the people’s sovereignty in a con-
stitution-building process translate into mandatory activities in the process, 
wherein the referendum plays an essential one? In the African context, this 
debate is not a mere academic exercise, but, for instance, defined a Kenyan  
High Court judgement. In Njoya and others vs. Attorney-General and others, the  
court had to decide i.a. whether the Constitution of Kenya Review Act was 
unconstitutional by not providing the people of Kenya with an institutional 
mechanism to exercise their constituent power. The second part of this chapter 
examines to what extent the positive and negative aspects generally ascribed to 
referenda at the end of a constitution-building process are mirrored in the expe-
riences of those African countries that have recently undertaken the process of 
writing or adopting a new constitution. Some of them have designed their refer-
enda in a manner that minimizes some of the negative aspects.

Referenda in constitution-making processes: A mandatory 
expression of the constituent power?

There has been an increasing trend of popular ratification of constitutions 
over the last decades, to which Africa is no exception (Suksi 2010, 3). Out 
of the 54 national constitutions currently in place, 26 were directly approved 
by the people (CIA 2016), and a vast majority of new African constitutions 
in the 21st century were ratified by referendum.3 Beside the political decision 
of whether citizens should be granted popular imprimatur on the country’s 
founding document, or the general normative claim that some form of participa-
tion in constitution-building processes is required by international law (Dann 
et  al. 2011, 3), a fundamental question of democratic constitutional theory is 
whether a final vote by the people at the end of the process is a mandatory legal 
requirement. This claim is based on the idea of the people as the primordial 
“constitution-making power” (constituent power).4

The constitution is the fundamental law of the state, containing the prin-
ciples upon which the polity is founded and spelling out the basic rules under 
which it operates. Considered as the supreme law of the land at the apex of 
a legal hierarchy that authorizes lower norms,5 a constitution’s own normative 

3	 In the new millenium, out of 19 new permanent African constitutions, 15 were adopted/ratified 
(not amended!!) by referendum (CIA 2016).

4	The German term Verfassungsgebende Gewalt (constitution-making power) captures more accu-
rately the malleability that underlies the role of the people as “constituent power”. In the following 
text, “constituent power” and “constitution-making power” are used interchangeably.

5	Notable exception can, i.a., be found in the Constitution of Somalia stipulating in Art. 3 para. 1, 
which reads: “The Constitution of the Federal Republic of Somalia is based on the foundations of 
the Holy Quran and the Sunna of our prophet Mohamed (PBUH) and protects the higher objec-
tives of Shari’ah and social justice”.
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authority and regulating force cannot derive from a legal norm that stands above 
it. A core question of constitutional theory remains: From where does the con-
stitution gain its special status and on which normative basis is the constitution’s 
claim to validity premised? In a secular and democratic setting, it can neither 
directly derive from a monarch, nor from a divine source. In turn, the concept of 
the people as the constituent power was developed by Abbé Sieyès to counter the 
French king’s sovereign powers in 1788–896: humans, out of their will and sov-
ereign decision, take their fate and the order of their polity into their own hands 
(Böckenförde 1991a, 94). This inherently democratic concept expresses the 
most fundamental act of self-determination of a people (Dann et al. 2006, 426). 
But as the constituent power of the people precedes the constitution, it cannot 
be legally established by the constitution itself (Schmitt 2008, 76). Not exist-
ing within or on the basis of the constitution, it is to be distinguished from the 
institutions established by it as constituted powers. The powers that are regulated 
in the constitution, including the statute-making and constitution-altering pow-
ers, differ from those of the constitution-making power. The former are limited 
by and subject to the constitutional order. This may lead to a double identity of 
“the people”, who may act as institutionalized power within the constitution and 
are thereby bound by it,7 or as an extra constitutional entity with constitution-
making power. From this distinction between constituent power and constituted 
powers, it follows that the power to eliminate a constitution and to replace it 
with a new one can reside only in the people, who come to arrive at a “political 
consciousness” in the latter form (Stacey 2011, 602). The expression of this con-
sciousness, in turn, mandates the development of democratic settings in which 
the bearer of the constituent power can express itself adequately. For some schol-
ars, envisaging a “constituent power” as an extra constitutional entity belongs 
to the world of myths. In their view, law acquires its authority from intrinsic 
qualities, making the concept of constituent power in the form of “the people” as 
an authorizing agent redundant (Dyzenhaus 2012, 233). They argue that “in con-
stitutional democracy, the constituent power must be construed as emanating  

6	As highlighted by several authors with reference to Bodin, Locke (Loughlin 2014, 220), and 
Lawson (Kay 2011, 3), there had been earlier versions of the idea of constituent power. Though 
Sieyès hadn’t been the first one, he provides a refined distinction between constituent power and 
constituted power.

7	 In this context, judgement DCC 14/199 of the Constitutional Court in Benin is noteworthy. It 
emphasized that neither the immutable clauses (those explicitly written into the constitution as 
well as those identified by the court) nor the entire constitution can be removed by the people 
through a referendum in the amendment process – as in this case the people would act as consti-
tuted power (que la révision de la Constitution résultant de la mise en œuvre du pouvoir constituant dérivé 
ne peut détruire l’ordre constitutionnel existant et lui substituer un nouvel ordre constitutionnel). This 
decision stands in marked contrast to French constitutional jurisprudence, which does not differen-
tiate between originary constituent power and amending power (Baranger 2011, 402; CC decision 
No. 92-313DC, § 19). The Benin Court even argued that due to the initial weight of the National 
Conference’s consensus in 1990, any amendment made by a state organ borne of that consensus 
would be unable to create a new constitution (Stroh 2015, 43).
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from the organs of the constitution and not in conflict with them” (Juma and 
Okpalu 2012, 314). And indeed, why should an exercise of the constituent 
power at an early stage prevail over an exercise of the same people, constituted 
differently at a later stage (Tushnet 2013, 2005)? From a civil law perspective, 
the answer is immanent in the concept of immutable clauses (sometimes referred 
to as eternity clauses).8 Existing amendment procedures cannot lawfully change 
or repeal these clauses. They are truly eternal from the perspective of consti-
tuted powers within a constitutional framework, but they are admissible for the 
constituent power while replacing the old constitution by a new one. Common 
law countries instead have to rely on the judge-made “basic structure doctrine”, 
which distinguishes between “amendments” and “replacement” (see below).

This academic debate was mirrored in the Kenyan High Court judgement in 
Njoya and others vs. Attorney-General and others that was handed down in the 
context of the constitutional reform process in Kenya between 2001 and 2004. In 
a nutshell, the reform was based on the Constitutional Review Act 2001 (CRA),9 
which supplemented the constitutional provisions on constitutional amend-
ment by outlining a process of constitutional review and potential amendment 
in which several institutions were to be involved. The Constitution of Kenya 
Review Commission (CKRC)10 was empowered to “compile its [review] report 
together with a summary of its recommendations and on the basis thereof, draft a 
Bill to alter the Constitution”.11 The report and the bill were to be referred to the 
National Constitutional Conferences (NCC)12 “for discussion, debate, amend-
ment and adoption”13 before they were then to be submitted to the “National 
Assembly for enactment”.14

Njoya in his successful application to the High Court of Kenya argued that the 
outcome of the CKRC’s work and the conference was a draft constitution rather 
than a bill amending the existing constitution.15 Making reference to the “basic 
structure” doctrine developed by the Indian Supreme Court in Kesavananda vs. 

  8	 In Africa, all civil law countries do have immutable clauses in their constitutions while – with 
the exception of Namibia – none of the common law countries have unamendable provisions 
(Gambia’s eternity clause safeguards the savings of the commission of inquiry as long as based on 
a military decree and is not considered an substantive immutable clause in this context).

  9	 In the preparation of the process and due to political and civil society driven interventions, the 
Act was amended three times between 1997 and 2001.

10	 The CKRC was composed of 27 commissioners nominated by the National Assembly and 
appointed by the president (Sec. 6 (4b) CRA).

11	 Sec. 26 (7) CRA.
12	 The NCC was composed of 629 delegates, including all CKRC commissioners and members of 

the NA, 126 civil society delegates, 41 political party representatives, and 210 district delegates 
(Sec. 27 (2) CRA).

13	 Sec. 27 (1b) CRA.
14	 Sec. 28 (4) CRA.
15	 The draft altered, i.a., the system of government from a presidential to a parliamentary system, 

substantially reducing the powers of the executive (Stacey 2011, 597).
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State of Kerala,16 he claimed that the Kenyan Constitution authorized the National 
Assembly as a constituted power only to “alter” the constitution, but not to replace 
it. The majority opinion (Ringera J and Kasango Ag. J) of the judgement shared this 
interpretation and by and large also followed the subsequent line of Njoya’s argu-
ment, which highlighted “that the alteration of the constitution does not involve 
the substitution thereof with a new one or the destruction of the identity or exist-
ence of the constitution altered” (Ringera 2004, para. 60). Consequently, the draft 
had to be considered illegitimate without the participation of the Kenyan people 
acting as the constituent power. An institutional mechanism and framework for 
the people of Kenya, which would allow them to exercise their constituent power 
and to make and adopt a new constitution, was neither reflected in the constitu-
tion nor in the Constitutional Review Act. The two ways in which the constituent 
power could have been exercised were through a constituent assembly directly 
elected by the people for the purpose of making the constitution or through a man-
datory referendum before it was ratified. The National Constitutional Conference 
failed “the test of being a body with the peoples’ mandate to make a Constitution” 
(Ringera 2004, para. 30), since it neither had a direct mandate from the people nor 
the ultimate say in the process, due to the need for final approval by the National 
Assembly. As the constituent power was not able to manifest itself through a con-
stituent assembly, the adoption through a referendum was indispensable.17 The 
hypothetical question of whether a referendum would have been required − even 
if such a body had been elected − was not at stake in this case and thus not explic-
itly answered by the High Court. Considering that the majority ruling followed 
quite closely the line of argument of the Supreme Court of India, which expressly 
relied on a constituent assembly to overcome a constitution’s basic structure, one 
might assume that either of the decisive involvements of the people would have 
been considered satisfactory (Brandt et al. 2011, 297).

Conceding that mainstream democratic constitutional theory18 attributes the 
constituent power a decisive involvement in the constitution-making process at 
the beginning (election of the constituent assembly) and/or end (referendum), 
the question remains to what extent mandatory referenda are the preferable 
option in such a process? The next section will reflect on the African experiences 
and the potential advantages and challenges of a constitutional referendum.

16	 Kesavananda Bharati vs. The State of Kerala and Others, AIR 1973 SC 1461.
17	 The dissenting opinion (Kubo J) dismissed the idea of the constituent power as a juridical con-

stitutional concept outside the written law. There are several alternative ways of legitimizing 
a constitution. Relying on a constituent assembly or a mandatory referendum can be one way, 
having trust in the National Assembly another. This issue is predominately a political one that 
requires a political solution (Kubo 2004, 16). If Kenyans prefer one specific mode to another, they 
should explicitly provide for it in the constitution or the law. Thus, the questions before the Court 
required resolution through a legislative as opposed to a judicial process (Kubo 2004, 15). In order 
for the Court to determine that a referendum was mandatory, it had to be expressly provided for 
in the legislation (Kubo 2004, 17).

18	 This theory is based on the – contested (see note 8) – finding that there is a distinction between 
the people acting as constituted power or as constituent power.
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Merits and challenges of referenda in constitution-making 
processes: African experiences

Referenda: People as gatekeepers against elite capture

Referenda provide citizens with the opportunity to act as gatekeepers in approv-
ing or rejecting the final constitutional document (Elkins et  al. 2008, 367).19 
Their decision in favour of or against the constitution may be motivated on vari-
ous grounds. For some there is a considerable distrust of the direct involvement 
of the people at the end of the process, due to their potential irrationality or even 
inability to understand inherently complex issues. But actually, there are suf-
ficient examples from the African continent of people using their “veto power” 
against the constitution for reasons that are, to a great extent, ascertainable, and 
which were, at least, not unpredictable. The four cases listed below, to various 
degrees and without ignoring other relevant and context related factors, had one 
common denominator: first, in the view of the people, promises pertaining to 
the participatory nature of the process were not kept; and second, the process 
was perceived as being hijacked by the governing elites. As a consequence, and 
not irrationally, they refused approval. Describing these ratification defeats as 
failures may be inapt (Tushnet 2013, 2000). In the Seychelles (1992), the new 
constitution was drafted in closed sessions during which the opposition remained 
predominantly marginalized. Critics charged the democratic features of the text 
as sham and opposition parties campaigned successfully against it (Elkin et al. 
2008, 380). The required majority for approval in the final referendum was not 
obtained.20 In Zimbabwe (2000), the initially people-driven process for constitu-
tional reform in the late 1990s was subsequently captured by President Mugabe. 
In order to gain control over the process and its outcome, he used his powers 
under the Commissions of Inquiry Act to establish a government-led constitu-
tional commission that was tasked with writing recommendations (Saati 2015, 
141). Despite its biased composition, the commission produced a draft that was 
generally considered as “in many respects a progressive and impressive document 
and might have formed the basis of a new constitutional order” (Hatchard 2001, 
213). Making use of the powers granted to him under the Act, Mugabe, however, 
then altered the content of the text considerably, leaving it to be rejected by 54 
percent of those who voted. In Kenya (2004), the draft adopted by the National 
Conference in the course of an inclusive and people-driven process was amended 
substantially by the government and passed by Parliament. The government draft 
was finally put to the people − and rejected − in the referendum (Kirkby and 
Murray 2016, 109). In Zambia (2016), the promise by the newly elected president 

19	 Not all referenda held in African constitution-making processes have been legally binding or were 
so at the very end of the process (see Zimbabwe in 2000 and in 2013). But to the knowledge of the 
author, no African constitution was ratified despite a “no vote” in the referendum.

20	 The process required 60 percent of total votes for approval, but only some 54 percent voted in 
favour of the constitution.



32  Markus Böckenförde

in 2011 to deliver “a new people-driven constitution” remained unredeemed. 
In the course of the process, the governmental commitment shifted towards  
preferring a mere constitutional amendment with limited public influence. The 
initial idea of holding a stand-alone referendum on the entire document was 
dropped accordingly and the ordinary constitutional amendment clause applied 
(see chapter on Zambia in this volume). Most parts of the constitutional reform 
package were amended through a parliamentary process by a two-thirds majority. 
The manner in which the government’s party used its numbers to push amend-
ments through fuelled discontent within the opposition party and parts of civil 
society (Lumina 2016, 3). For amendments on the specially entrenched Part III 
(Bill of Rights) of the constitution, a popular referendum had to be held with a 
minimum turnout of 50 percent of eligible voters.21 This threshold wasn’t met 
and the referendum failed, also due to the fact that the opposition campaigned 
for a boycotting of the referendum.22 Quite a few see this result not as a missed 
chance, but rather as an opportunity to revisit the constitution-making process in 
a more inclusive fashion and to reconsider issues that the ruling party unilaterally 
rejected (Lumina 2016, 3).

As the cases above illustrate, it is not only politically unwise but – due to 
the instrument of a referendum – also fundamentally counterproductive for a 
government to draft its own constitution. In the Seychelles, the ruling elite 
seems to have learned its lesson: following the rejection of the draft constitu-
tion, the Constitutional Commission resumed its work, with the opposition 
now participating fully in its sessions (Hatchard 1993, 606). Proceedings were 
more open, live coverage through the media was permitted and interest groups 
were able to put forward proposals (Elkins et al. 2008, 380). The members of 
the commission unanimously adopted a new and thoroughly revised constitu-
tion and in a referendum held in June 1993, it received the approval of around 
73 percent of the votes cast (Hatchard 1993, 606). In Kenya, after several 
years and through “major changes both in the legal framework for and atti-
tudes towards popular ratification in the follow up process” (Kirkby and Murray 
2016, 110), the people approved their constitution in 2010 by 68 percent.23

It remains to be seen whether the political elite in Tanzania anticipates similar 
dynamics in that country under the new president and whether it will work to  

21	 Art 79 (3) of the Constitution of Zambia reads:

(3) A bill for the alteration of Part III of this Constitution or of this Article shall not be passed 
unless before the first reading of the bill in the National Assembly it has been put to a National 
referendum with or without amendment by not less than fifty percent of persons entitled to be 
registered as voters for the purposes of presidential and parliamentary elections.

22	 Only 44,4 percent of eligible voters participated in the referendum (out of which some 71 percent 
of valid votes were in favour of the amendment). See EISA 2016.

23	 Though Brandt et al. argue that “it does not seem that Kenyan politicians, acting through the 
parliamentary select committee, were particular concerned about the reaction of the people (even 
shortly before the 2010 referendum was due), but the committee of experts, realizing that the last 
word lay with the people, felt emboldened to restore some people-oriented provisions that had 
been removed by the committee.” (Brandt et al. 2011, 300).
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redirect a currently gridlocked and elite-captured process, before the people decline 
the draft constitution in the referendum. As outlined in the chapter on Tanzania 
in this volume, the Constituent Assembly (assembled in a manner that guaranteed 
a super majority to the then existing ruling elite) redrafted much of the constitu-
tional text submitted to it after a rather extensive and participatory review process.

Referenda: Downstream constraint

Referenda are generally held at the end of a constitution-making process.24 
However, this does not mean that their relevance is limited to yes/no voting in 
the final stage. One crucial effect that a referendum may have on the dynamics 
of a constitution-making process is what Elster has described as a “downstream 
constraint”. If constitutional drafters “know that the document they produce 
will have to be ratified by another body, knowledge of the preferences of that 
body will act as a constraint on what they can propose” (Elster 1995, 374). The 
cases discussed above do not affirm an anticipatory sensitivity or pressure of the 
political elites towards the will of the people, when they put to referendum their 
own version of the constitution (occasionally having altered participatory drafted 
previous versions). But there are other, more concrete and content-specific  
examples that can be seen to confirm this effect: during the post-conflict  
constitution-making process in the Central African Republic (CAR), some NGOs 
urged for the abolition of the death penalty in the constitution. The drafters, who 
declined this suggestion, argued that due to the genocidal incidents in the CAR, 
the majority of people would reject the constitution if capital punishment were 
to be abolished as a legally permissible sanction.25 In Zimbabwe, the opposition 
party (MDC) was careful not to be regarded as opposed to the expropriation of 
land for redistribution to the landless black majority. It premised its stance on the 
need to provide adequate compensation and to advance de-racializing of the land 
issue (see chapter on Zimbabwe). In Senegal, the idea of including the principle 
of laïcité in the catalogue of immutable clauses was dropped after heavy protests 
from the National Federation of Associations of Senegal Koranic Schools who 
threatened to boycott the referendum (Ndao 2016). It is obvious from these 
examples that the downstream constraint on constitutional content is in a sense 
ambivalent as it may also respond to illiberal sentiments. This ambivalence  
holds true not only with regards to single issues, but can more generally also 
apply to the drafting of an overall coherent and comprehensive document: the 
pressure to accept the various views of the people on too many different issues in 

24	 Occasionally, referenda in constitution-building processes can also be initiated to settle a con-
tentious issue emerging in the drafting body. The process in Uganda (1995) and Kenya (2005) 
provided for the opportunity to adjourn the proceedings and refer the contentious issue for resolu-
tion by the people (see Art. 27 (5) of the Kenyan Constitutional Review Act as of 2002). In both 
cases, it wasn’t taken up (Brandt et al. 2011, 297).

25	 Interview with an international advisor being involved in the transitionary process between 2013 
and 2015.
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order to guarantee its success in the referendum may become counterproductive 
due to the simultaneous creation of internal inconsistencies and institutional 
mismatches (Elster 1995, 388; Elkins et al. 2008, 371).

A rather productive “downstream constraint” of referenda seems to be their 
conditioned activation. Here, the constraint felt by the drafters does not unfold on 
the basis of anticipating certain preferences of the populace, but precisely through 
the fact that, under particular circumstances, a referendum could be staged  
at the end of the process. In South Africa, Uganda, and Tunisia, directly elected 
constituent assemblies were tasked with adopting the final constitutional text. 
A referendum was included only as an option of last resort in case the respective 
assembly failed to adopt the text by the required majority. In both South Africa 
and Tunisia, this mechanism had a reinforcing effect on the desire of the mem-
bers of the assemblies to forge a common understanding on the relevant issues, 
in order to receive the required majority vote and avoid the referendum. There 
was consensus in both countries among the drafters that a referendum should 
be avoided by all means in order to prevent a potential collapse of the constitu-
tion, particularly through the influence that extremists may end up having on the  
referendum (Brandt et al. 2011, 300; chapter on Tunisia in this volume).

One might also deliberately trigger some sort of downstream constraint by 
instituting specific requirements on approval thresholds of referenda. In coun-
tries with a dominant religious or ethnic group and strong group identification, 
constitutions may be drafted to privilege this group at the expense of minorities.  
Though, by definition, referenda do have a majority bias; in such contexts, tai-
loring the approval requirements to prevent a single group from dominating the 
outcome may contribute to more consensus-driven negotiations. Instead of rely-
ing on a simple majority of those voting, one may increase the threshold either 
on the side of turnout (50 percent of registered voters or even 50 percent of 
eligible voters (Zambia) have to participate) or on the kind of majority to be 
gained (absolute majority (Congo) or 60 percent (Seychelles) of votes). Another 
approach was taken in Kenya where apart from an overall majority of votes 
nationwide, the draft needed to get a support of at least 25 percent in a minimum 
of five of the eight provinces (Brandt et al. 2011, 299).26 In an ethnically divided 
country like Kenya, constitutional drafters have to consider the views of region-
ally located minorities if they do not want the draft to fail in the referendum.

Referenda: Whose voice?

Referenda are seen as the modal form of participation in constitution-making 
processes (Elkins et al. 2008, 364). Yet, there is scepticism about this instrument. 

26	 In Switzerland, rules are even stricter. According to Art. 195 of the Swiss constitution, the pass-
ing of a new constitution requires that, in addition to the majority of the people at the national 
level, a majority in more than half of the 26 cantons (regions) must vote in favour. This idea of 
double majority voting can also be delinked from the territorial concept. One might, for example,  
require that next to an overall majority, the majority from one specific ethnic minority or  
religion – regardless of where they are situated in the country – must consent.
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Some concerns are of a general nature, while others are limited to the specificities 
of voters facing a binary decision as to what is to constitute the foundations for 
their society – by nature always complex and multidimensional.

Constituent power’s voice or autocratic plebiscite?

One concern is with its frequent employment by autocrats and thereby the use 
using referenda to legitimize their authoritarian control, rather than to allow 
citizens to render a verdict on their constitution (Blount 2011, 50). In authori-
tarian contexts, referenda campaigns and elections are to a considerable degree 
facing the same challenges: the use of official resources for campaigns, monopo-
lization of airtime, executive control over media, intimidation and the use of 
militia, bribery and other forms of corruption, etc. On top, the draft text is often 
deliberately handed out only shortly before the referendum in order to avoid 
independent assessment and public debate. Often, governmental pressure and 
its control of the ballot boxes leaves no space for people to articulate discon-
tent by voting “no”, or by boycotting the referendum completely. Examples 
are abundant: in the Sudanese process of 1998, the draft text of the commis-
sion was considerably altered by the president and when submitted to a highly 
manipulated and controlled referendum, where the outcome was an approval 
rate of 96.7 percent of voters with 91.9 percent of eligible voters participat-
ing.27 Rwanda (2003), and the recent processes in Congo Brazzaville (2015), in 
Morocco (2011), and in Egypt (2014) have a similar track record in capturing 
people’s votes, ranking in Saati’s typology between “symbolic” and “false” forms 
of participation (Saati chapter 1). As difficult as it is to prevent the misuse of 
a democratic device for undemocratic means in autocratic contexts, this risk 
shouldn’t be taken as an argument against referenda or elections more generally. 
The sporadic success, sometimes rather unexpected and surprising, in blocking 
the executive’s attempt in this direction should be reassuring.

Right tool for the wrong purpose?

Apart from the outright misuse of the referendum, there remains the more 
general question as to the adequacy of a referendum to ensure participation, if 
participation is understood to mean something deeper than just expressing a 
yes/no vote on a given political package or on provisions negotiated by others  
(Saati 2015, 34). It has been stated earlier that referenda offer citizens a vote at 
the end of the process but not a voice within the process. They are ill adapted 
to adjust or fine-tune a complex and multidimensional document and the risk 
remains that an entire document may get rejected due to a rather minor consti-
tutional issue that has been blown out of proportion in the campaign.

In only a few cases have African countries tried to overcome the binary 
option on an entire document by offering different choices. One example is the  

27	 See the country report Sudan of the Widner’s Constitution Writing and Conflict Resolution 
Project. Available at: https://www.princeton.edu/~pcwcr/reports/sudan1998.html.

https://www.princeton.edu/~pcwcr/reports/sudan1998.html
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referendum for approval of the draft constitution in Benin in 1990. Voters had 
three choices: declining the constitution altogether or choosing between two 
versions of the constitution, which differed on one single issue that the National 
Conference hadn’t been able to agree on: namely, the incorporation of a clause 
stipulating upper and lower age-limits for presidential candidates28 (Gisselquist 
2008, 797).29 Since the number of invalid votes was quite low (3 percent), one 
might assume that the multiple choices hadn’t been too confusing for voters. But 
it is also obvious that this bricolage of multiple questions in a final referendum 
had inherent limitations.

Generally, and as addressed above, a strong participatory effect of a refer-
endum comes to be dependent on the logic and expectation that an effective 
downstream constraint will exist. It is based on the assumption that in order to 
be successful, a referendum requires a process design with a high degree of buy-
in and ownership of the gatekeepers. Or, the power of the vote creates room for 
the voice. In turn, the argument concerning the limits of citizens’ competence 
to decide on complex issues runs in a similar vein. If constitutional literacy is 
low, respective education programs are needed30 in order to allow for a better 
understanding on the part of citizens, rather than washing out the basic idea of 
the people as the constituent power. Case studies have illustrated the increase 
of constitutional knowledge through respective programs and participatory 
involvement (Moehler 2008, 233).31

But there is an additional, partly overlapping aspect relevant for assessing the 
appropriateness of referenda and adequate alternatives. While in theory, a clear 
distinction exists between people voting (electing representatives who will make 
decisions on behalf of the people as the constituent power) and issue voting 
(though referenda), this distinction is rendered more ambiguous and complex 
in practice (Morel 2012, 501). Referenda are seen as a form of direct democracy 
that is commonly believed to be the true and real form of democracy, expressing 
the immediate and genuine will of “the people”, and as uncovering the legitimate 
national interest. In comparison, where the will is expressed through representa-
tives, it is perceived to be mediated, often deficient, and to be justifiable only by 
technical necessities (Boeckenfoerde 1991b, 381). This categorization of differ-
ent degrees of “full” democracy may be based on a romanticized understanding of 

28	 Though this clause initially reads as being of minor relevance, it had a strong impact since it 
aimed to keep the leaders who had dominated since the 1960s out of electoral politics (Gisselquist 
2008, 797).

29	 93.2 percent of votes were in favor of the new constitution and 6.8 percent against it. Out of the 
93.2 percent yes votes, 73.3 percent opted for age limitation and 19.9 percent against age limita-
tion. See African Elections Database, available at: http://africanelections.tripod.com/bj.html

30	 In a country with a high illiteracy rate, visual depictions in graphic form (cartoons), radio, televi-
sion, and occasionally different forms of theatre plays are used.

31	 As learned in the case of Zimbabwe (see country report in this volume), those in control of the 
radio and television stations may use these means of communication to manipulate and redefine 
constitutional content.
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the concept of the “people” as the incarnation of a popular will standing above 
partisan politics. The existence of a body of representatives is seen to dilute the 
“self” in self-governance – and the autonomy and political affirmation ascribed 
thereto – when it is assumed that these representatives may also act against the 
will of the people. But the people as a monolithic entity is fiction. As Ghai and 
Galli have pointed out, “There is no such thing as the people”. Instead, it is a 
collection of groups and identities with complementary and contradictory inter-
ests. There are religious and ethnic groups, women, youth, farmers, pastoralists, 
workers, business persons, “indigenous people”, lawyers, failed or aspiring politi-
cians, family members, etc. all pursuing their agenda (Ghai and Galli 2006, 15). 
Individual voters, rather, align to one of the parties, groups, or identities they feel 
best represented by, or are most dependent on. These entities may organize in 
support of or against ratification, often by significantly simplifying the constitu-
tion’s diverse and complex content and by occasionally focusing on only single 
issues. De facto, referendum campaigns to approve a new constitution often end 
up supporting a specific group or political party. Considering that in practice 
a certain form of representation is always inherent, the distinction between 
“direct” and “represented” becomes gradually blurred and hardly justifies the  
former’s status as superior.

Conclusion

Constitutional theory, as interpreted by some courts on the African continent, 
requires a decisive role of the constituent power in the process. A referendum is one 
admissible instrument next to a directly elected constituent assembly. The paper 
highlights that the existence of referenda in a process has had its merits in several 
African countries for it has allowed the people to halt elite captured processes. It  
also illustrates that in some countries, process design limited some of the poten-
tial pitfalls of referenda (divisive nature of yes-or-no votes). Balancing positive  
dynamics – that were in part triggered by downstream effects – with its inher-
ent shortcomings, it may be fruitful to explore further whether a directly elected 
constituent assembly, composed through a system of proportional representation, 
would serve the purpose of having a substantial impact on the process. This might 
especially be the case, if a referendum isn’t categorically avoided, but would 
rather be used for a specific question at an intermediate stage of the process and 
would come to serve as a fallback option when broad consensus can’t be achieved 
in the assembly.
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3	 The flawed public participation in the 
Egyptian constitutional process

Mohamed Abdelaal*

Introduction

It is critical to distinguish our understanding of public participation in constitution- 
making process from any other competing conception. One should regard public  
participation in particular as different from the concept of having a quite par-
ticipatory constituent assembly in general that is usually charged with the task 
of writing the constitution. The concept of having a participatory constituent 
assembly is, in fact, a scheme of participation that determines the degree of 
involvement by different actors in the constitution-making process, typically in 
the drafting stage. Public participation, however, implies a wider understanding 
regarding the guarantee of more accessibility in different stages of the constitution- 
making process that goes beyond the initial drafting step. Specifically, in a brilliant 
leap, Jennifer Widner (2008) identifies five stages of the process of constitution 
making, which she names the drafting, the consultation, the deliberation, the 
adoption, and the ratification.1 Among these five stages, the significance of cre-
ating a participatory constituent assembly could be witnessed in the drafting and 
the deliberation stages. However, public participation, with more or less degree, 
plays a pivotal role in the five different stages. This is a distinction that I will 
discuss further in the pages to follow.

In setting the boundaries between public participation and a participatory 
constituent assembly, it is worthwhile to mention that the former is concerned 
only with the participation of the general public. The latter, however, calls for 
the involvement of different actors, such as the government, political parties, 
interest groups and lobbyists, societal elites, professional syndicates, and constitu-
tional experts, in addition to the public itself. Although, representatives of these 
different actors will contribute to the process of public participation through pop-
ular referendum; however, at this time they will lose their institutional affiliation 
and vote as ordinary citizens.

* � Assistant Professor, Alexandria University Faculty of Law, Alexandria, Egypt. Adjunct Professor of 
Law, Indiana University Robert H. McKinney School of Law, Indianapolis, Indiana, USA.

1	Some scholars summarized the process of constitution making in only three stages, the drafting, the 
deliberation, and the ratification (Eisenstadt and LeVan 2012). Other scholars prefer to add pre-
negotiations and bargains to different stages of constitution-building process (See, e.g. Banting and 
Simeon 1985).
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Techniques vary on how a constitution-making process is to be structured and 
conducted. They range from having an assembly that is composed of mostly experts 
or elite groups, or a representative assembly whom its members may be selected 
through either elected legislatures or direct elections. These techniques are not 
fundamentally heterogeneous; however, a modern constitution-making process 
could blend them altogether in an attempt to confer more legitimacy and to avoid 
foreseeable shortcoming results (Democracy Reporting International 2011).

In 1787, an elite-dominated group gathered in Philadelphia to craft the Federal 
Constitution of the United States. Members of this group, who were later known 
as Founding Fathers of the United States and the Framers of the Constitution, 
were all white males and most held slaves. After they completed their drafting 
work, they sent the written document to the states for an approval process to 
be conducted by popularly elected legislatures (Dahl 2001, 102–8). In a mod-
ern constitution-making process, this approval step is known as the ratification  
process (Ginsburg et al. 2008, 362).

Contrary to the paradigm introduced by the drafting process of the American 
Constitution, however, still motivated by the American Revolution and fasci-
nated by the Enlightenment ideas introduced by the American Constitution, 
the task of drafting the French Constitution of 1791 was vested in the elected 
legislative assembly to confer more legitimacy (see Elster 1995). In 1789, the 
newly formed French National Assembly gathered to draft the short-lived French 
Constitution of 1791. The Assembly would later appoint a twelve-member com-
mittee and charged it with the task of writing the new constitution.2

Although the purpose of the ratification process introduced in the making 
process of the American Constitution was to lessen the severity of not having 
the public represented in the drafting process (Rakove 1996, 96), it has been 
periodically the target for many critics who see popular participation as the most 
effective tool in regard to the right of citizenry (Ghai 2004, 7).

Guided by the revolutionary spirit, likewise, the drafting of the French 
Constitution of 1791 seemed to avoid the negative outcomes that were likely to 
be generated from designating the king as the institution to ratify the constitution 
(Elster 1995). Specifically, the power of writing the constitution was granted to 
the elected legislative national assembly as a feature of the now-widely accepted 
concept that public input could be achieved indirectly through a representative 
body that acts on behalf of the people (see e.g. Samuels 2006, 668).

The previous two examples, the US Constitution of 1787 and the French 
Constitution of 1791, are not necessarily inclusive in seeing the involvement 
of popularly elected assemblies, either in the ratification process or the drafting 
process per se, in the constitution-making process as a tool to witness the public 
input, but many constitutions adopted the same approach. Although constitu-
tional ratification through public referendums has gained more popularity in the 

2	The delegates of the 1791 French Constitution adopted a proposal that renders them ineligible to 
run for the first ordinary legislature to shield themselves against self and partisan interests (Elster 
1995, 385).
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making process of modern constitutions (see Ginsburg et al. 2009), the fact that 
the constitution-making process is not only limited to the approval process, but 
rather extends to accommodate the drafting and consultation processes, makes 
public participation, with different degrees, a must in these latter stages as well.

Why public participation?

Public participation in the process of constitution making is generally theo-
rized to strengthen democratic practices and skills by educating citizens about 
their political participation, building bridges of trust between individuals and 
governmental institutions (Finkel 1987, 441, 461), enhancing the concepts of 
self-realization and self-government (see Kariel 1969),3 making individuals aware 
of the content of the constitution and different ways to oppose the government 
(see Barber 1984), and creating positive political culture. However, in the case of 
Egypt, the importance of public participation goes beyond that.

Given the circumstances that surrounded the process of making the current 
Egyptian Constitution, ensuring the legitimacy of the document was a matter of 
great concern. Precisely, the constitution was drafted in a time of crisis where 
an elected president has been ousted after nationwide protests and a military-
backed interim government was ruling the country. Additionally, at this time, 
the Egyptian society was best described as a post-conflict dismembered society 
where Islamists faced sectarian recriminations from liberals whilst the latter as 
well as the military has been accused of bringing the democratic process to a fail 
by ousting the elected president and seizing power.

Further, supporters of the Muslim Brotherhood as well as the West have 
regarded the process of forcing President Morsi of the Muslim Brotherhood out 
of power as well as the suspension of the 2012 Constitution as a full military 
coup which turned Egypt backwards and which should be categorically rejected 
by all free men. Consequently, both the interim government and the military 
were placed in the position of the defendant who always needs to negate the 
coup accusation and ensure the legitimacy of the political transition and the 
regime change.

Given these riotous circumstances, public participation was an urgent demand 
in the making of Egypt’s current Constitution of 2014. Specifically, in a time of 
crisis that Egypt experienced when it entered a political transition period fol-
lowing the toppling of the Muslim Brotherhood’s regime, a constitution-making 
process that is not observed by the public and a constitution that is not deliber-
ated on by the people would simply contribute to worsening the crisis.

Likewise, public participation was of huge importance in the making of the 
Egyptian Constitution, that is to send a message to the West that the removal 
of the former regime was not the outcome of a military coup but a popular upris-
ing. Thus, public participation would simply be handing a powerful cover of 

3	Describing the process of self-realization as “the testing of the boundaries of one’s identity.”
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legitimacy. Similarly, public participation was crucial for Egypt to confirm the 
national unity and to obliterate the negative idea that the society is divided into 
a pro-Islamist camp verses an anti-Islamist camp.

Finally, and most prominently, after two popular uprisings that toppled two 
defiant regimes in 2011 and 2013 respectively, where people were frustrated by the 
actions of government and the deteriorated political and economic situations, it 
was necessary to involve them in the making process of the constitution. Having 
said that, an intuitive claim for mass participation in the recent constitution-
building process in Egypt was essential for future renegotiation (see Voigt 2004) 
and for allowing people to monitor actions of the government to curb any attempt 
to violate limits on governmental power (see Carey 2000). Moreover, mass partic-
ipation was necessary to convince the public that they are among the stakeholders 
in political life as well as to promote the principle of self-government since it 
enhances the idea that people are the real owner of the constitution (Hart 2003).4

Participation in the Egyptian constitution-making process

The constituent assembly: Was it participatory?

Pursuant to a constitutional declaration issued by the military on July 8, 2013 
after the president’s ouster, two committees were to be involved in the drafting 
of the new constitution. A ten-member committee of legal experts was formed 
by a presidential decree to amend the Constitution of 20125 before having these 
amendments discussed by a fifty-member committee representing major stake-
holders in Egyptian society (Abdelaal 2015).

According to Article 29 of the constitutional declaration, the Committee 
of Fifty should represent political parties, workers, peasants, members of labor 
unions and federations, national councils, churches, Al-Azhar institute, armed 
forces, police, and public figures. The committee should also include at least ten 
youth from both sexes. Thus, the formation of the Committee of Fifty reveals the 
commitment of the interim government to install a diverse constituent assembly.

However, unlike the former Constitution of 2012, which was drafted by a 
Constituent Assembly in which the first democratic Islamist-dominated House 
of Representatives elected most of its members, the Constituent Assembly of 
the current Constitution of 2014, including both the Committee of Ten as well 
as the Committee of Fifty, was formed by a presidential decree.6 Having this in 

4	Arguing that “a claim of necessity for participation is based on the belief that without the general 
sense of ‘ownership’ that comes from sharing authorship, today’s public will not understand, respect, 
support, and live within the constraints of constitution government” (Hart 2003, 4).

5	According to Article 28 of the declaration, the Committee of Ten is to be formed of two members 
of the Supreme Constitutional Court and its College of Commissioners, and two of the judges of 
the State Council, and four constitutional law professors.

6	The first 2012 Constituent Assembly was composed of 100 members: 39 seats for parliamentary 
members and 61 seats for independent members (6 seats for judges, 13 seats for labor unions, 21 seats 
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mind, public participation was more evident in the 2012 Constituent Assembly 
since its members were to be elected by the legislature that acted on behalf of 
the people. However, since members of the 2013 Constituent Assembly were 
to be appointed pursuant to a presidential decree, a mechanism that may nega-
tively affect the degree of public participation, the assembly had to incorporate 
different societal stakeholders in which the public input was to be seen in the 
participation of the political parties, national councils, and the youth.

The deliberation process

After the appointment of the Committee of Fifty, this latter was divided into 
five committees: The Fundamental Principles and the State Committee, The 
Regime and Public Authorities Committee, The Drafting Committee, The Rights  
and Freedoms Committee, and The Communication and Community Dialogue 
Committee. The Communication and Community Dialogue Committee was 
charged with the task of communicating with the general public and receiving 
their comments, suggestions, and criticisms about the content of the constitu-
tional draft.7 The committee tried to conduct an effective consultation process 
by holding various public hearing sessions with different sects of the Egyptian 
society, such as the Nubians and Bedouin people, surveying their opinion about 
the content of the constitution.

In addition, as a part of the consultation process, the State Information Service 
Institute, an institute that is affiliated with the Office of Presidency, launched 
several campaigns and held numerous panels and colloquiums that toured Egypt’s 
different cities and provinces with the purpose of familiarizing the people with 
the constitution and making them aware of its content. Further, the official web-
site of the Committee of Fifty provided an option for the public to submit their 
suggestions and criticisms of every single article of the constitutional draft.8

Beside the official consultation process, supporters and opponents of the con-
stitutional draft were able to launch unofficial campaigns to mobilize in favor 
or against the draft. For instance, entities that support the constitutional draft, 
such as Al-Nour Party of the Salafists, the Dignity Party, the Trade Union, and 
the National Salvation Front launched campaigns and held several meetings to 

for public figures, 9 seats for law experts, 5 seats for the Al-Azhar institute, 4 seats for the Coptic 
Orthodox Church, a seat for the armed forces, a seat for the police, and a seat for the Ministry of 
Justice). However, this Assembly was dissolved by the Supreme Council of Armed Forces (SCAF) 
after a ruling from the Supreme Constitutional Court dissolved the elected Parliament. In the for-
mation of the second Constituent Assembly, only 39 out of the 100 members were elected by the 
Parliament (Abdelaal 2013, 203).

7	Similarly, the 2012 Constituent Assembly responsible for the drafting of the 2012 Constitution 
was made up of five committees in which one of them, the Drafting and Research Committee, 
was responsible for communicating with the people and receiving their opinions and suggestions 
regarding the constitutional draft.

8	The Committee of Fifty’s Official Website, available at (http://dostour.eg/).
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persuade the people to vote up the draft. Likewise, those who oppose the draft,  
specifically members of the Muslim Brotherhood, Egypt’s Revolutionary Socialists, 
and the Revolution Front publicly denounced the constitutional draft asking the 
people to vote it down (Ahram Online 2014; Ahram Online 2013). Further, 
some of the constitutional draft’s opponents, such as the Anti-Coup Alliance, the 
Strong Egypt Party, and the April 6 Youth Movement inaugurated a campaign 
to boycott the referendum process (Egypt Independent 2014; Mada Masr 2014).

International community and the constitution-making process

A number of dependent variables collectively control the exercise of the consti-
tution-making process. One of these variables is whether an external actor could 
influence the making process of the constitution. Such external actor is always 
associated with the possibility of reserving a role for the international community 
to be played in the constitution-making process. The influence of the interna-
tional community could be directly witnessed if foreign actors were allowed to 
take part in the drafting process of the constitution, or indirectly by allowing 
international organization to direct the constitutional drafters to the importance 
of including some international fundamental standards in the constitutional draft. 
For instance, in the process of building the current Afghan Constitution of 2004, 
the international community was directly involved through the participation 
of the United Nations, the Center on International Cooperation at New York 
University, and foreign diplomats in writing the constitution (Al-Ali 2011, 81).  
However, in the making of the Rwandan Constitution of 2003, international 
participation was indirectly acknowledged when the Legal and Constitutional 
Commission (LCC) invited the UN Development Fund for Women (UNIFEM) 
to help educate the constitutional designers as well as the public about Rwanda’s 
international obligations under the UN Convention on the Elimination of All 
Forms of Discrimination Against Women (CEDAW).9

In Egypt, given the many domestic and international calls that described Morsi’s 
ouster and the overthrow of the Muslim Brotherhood’s regime as a military coup, 
and thus denying the legitimacy of the constitution-writing process, ensuring  
a broad base of international participation was to be expected in an attempt 
to legitimize the entire process. However, the constitution-making process was 
after all a strict closed affair where the international community’s participation 
was kept at the minimum (Moustafa 2012, 11). In fact, with a long consti-
tutional history dating to 1882 when it was an Ottoman province,10 a large 
population, and several legal practitioners and experts, Egypt should not be 

  9	 The UN Development Fund for Women (UNIFEM) held several workshops and meetings 
throughout the country to help raise women’s rights public awareness (see Banks 2008).

10	 Egypt’s first encounter with modern constitutions can be traced to the era of Ottoman Egypt, 
when Khedive Tewfiq, ruler of Egypt and Sudan, issued the Constitution of 1882, before being 
repealed by the British occupation. The Constitution of 1882 was a modest attempt to implement 
a democratic system under an Ottoman rule, as embodied in the family of Muhammad Ali.
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blamed for limiting participation in the constitution-writing process on the 
nationals. Moreover, throughout the different stages of the constitution-making 
process, the position of Islamic Sharia and the issue of political accountability 
were the most often confronted, which are all matters related to the internal 
affairs of the state that should not be decided by foreign actors.

If that is the case, the role of the international community was witnessed only 
in the referendum process. The US government, the European Union, NGOs, 
and many international observers were allowed to monitor the referendum as 
well as to examine the public attitude during the drafting process. These interna-
tional actors, with the cooperation of Egypt’s official and judiciary that supervise 
the voting process, were granted access to places where pooling and voting took 
place in order to document any violation (Dunne 2014).

For instance, Democracy International, one of the international institutes 
that was allowed to monitor the voting process, had serious concerns about the 
political atmosphere in which the referendum took place. Specifically, the insti-
tute expressed its fears towards the draconian Public Protest Law of 2013, which 
was issued by the interim government and resulted in a wide police crackdown 
on the opposition figures, activists, and protestors (Abdelaal 2014). Additionally, 
the institute criticized the Egyptian media for being biased in ignoring criticisms 
directed towards the constitutional draft, spending much time praising it, and 
directing the voters to vote it up (Democracy International 2013).

Similarly, before being approved, the constitutional draft has been heavily 
criticized by Human Rights Watch, an international nongovernmental organi-
zation, as it failed to provide more guarantees for equality between men and 
women and to address the state’s commitment towards the rising phenomenon 
of sexual harassment (Human Rights Watch 2014). Further, international and 
domestic women’s rights organizations condemned the composition of the fifty-
member constitutional committee that only 10 percent of its seats is reserved 
for women and the youth (Equality Now 2014). It is worth noting that many 
concerns have been raised by the international observers regarding the state’s 
conduct in imposing further restrictions on the work of civil society organiza-
tions, which have resulted in banning many of them from participating in the 
constitution-making process through monitoring and observing the drafting as 
well as the voting stage.

In sum, it is safe to say that the role played by the international commu-
nity in the process of making the Egyptian Constitution was, after all, neutral.  
As mentioned earlier, the international community and foreign actors did  
not have access to the drafting process for issues related to preserving the state’s 
sovereignty and reducing external influences. However, the role of the inter
national community was only observed in the participation of the state-approved 
international actors and organization observed in the referendum stage, a partici-
pation that has nothing to do with the content of the constitution. The neutrality 
of the international community was more evident in that the legitimacy of the 
constitution has never been disputed by any of the international organizations 
and actors, notwithstanding the many concerns raised by some of them.
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Evaluation

Judging from the relevant circumstances and methodologies adopted in the mak-
ing process of the Egyptian Constitution, it was envisaged from the outset that the 
public was consulted throughout most of the stages of the process. Nevertheless, 
the ridiculously low turnout rate of only 32.9 percent among residents and expa-
triates suggests that something definitely went wrong.11

In fact, a careful examination of the mechanism adopted in forming the 
Egyptian Constituent Assembly reveals that it does not expressly advance for 
including the public in the making process of the constitution. Public input in 
constitutional design could take different forms; among them is the direct partici-
pation, which represents a feature of direct democracy in which the public can 
be directly involved in the making process of the constitution by being members 
of the constituent assembly. However, direct mass participation remains an unre-
alistic option in the making process of modern constitutions, including that of 
Egypt, given its logistic and financial difficulties as well as the high population 
and its continuing growth.

Public participation in the constitution-making process could also be guar-
anteed though the mechanism of representation, as a form of representative 
democracy, by electing representatives to the body responsible for drafting 
the constitution. This mode of public participation could be achieved either 
by allowing the public to directly elect those who would represent them in 
the constituent assembly or indirectly by designating an already established 
elected legislature as the constitutional drafting committee. The latter model 
was adopted in the making of Egypt’s former Constitution of 2012, when the 
Parliament was vested the power to elect members of the constituent assem-
bly. However, the mechanism adopted in the formation of the constituent 
assembly responsible for the drafting of the current Constitution of 2014, by 
installing its members pursuant to a presidential decree issued by the interim 
president, does not support the purpose of public participation through  
representation.

Another mode of public participation is consultation. Despite the fact that 
ample evidence supports the position of Egypt’s authorities in consulting the 
public throughout the constitutional drafting process, serious concerns could be 
raised regarding the effectiveness of this consultation process. Across a broad 
range of consultation mechanisms – including public hearing sessions, official 
and unofficial campaigns, and an informative official website for commenting 
on the work of the drafting committee, the consultation process failed to confer 
a convinced legitimacy on the constitutional text and thus, to ensure a strong 
sense of public ownership.

11	 The official results of the 2014 Egyptian Constitutional Referendum is available at (http://www.
atlanticcouncil.org/blogs/egyptsource/official-results-98-1-percent-vote-in-favor-of-egypt-s-new-
constitution-with-38-6-percent-voter-turnout).

http://www.atlanticcouncil.org/blogs/egyptsource/official-results-98-1-percent-vote-in-favor-of-egypt-s-new-constitution-with-38-6-percent-voter-turnout
http://www.atlanticcouncil.org/blogs/egyptsource/official-results-98-1-percent-vote-in-favor-of-egypt-s-new-constitution-with-38-6-percent-voter-turnout
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Right from the beginning, it seems that the authorities failed in considering 
one of Egypt’s deeply rooted problems; that is the high rate of illiteracy.12 After 
the creation of its website, the constituent assembly invited the public to submit 
their comments on the content of the constitutional draft using the online system 
provided by the website. According to the database of the assembly’s website, the 
90,286 who actively engaged in commenting on the constitutional articles equaled 
only less than one percent of the 55 million civilian noninstitutional population 
who have the right to vote in Egypt. In fact, such low participation raises great con-
cerns regarding the mechanism adopted in consulting the public since it ignored 
the high illiteracy rate among the Egyptian population, which consequently entails 
digital illiteracy. Thus, by expecting the public to participate in the constitution-
making process through submitting their comments and criticisms online, the state 
assumed the availability and accessibility of digital knowledge and skills in the 
Egyptians, which was a huge mistake after all.

Moreover, as mentioned earlier, most of the several campaigns launched to 
educate the public about their constitutional rights and make them aware of the 
content of the constitution were state-sponsored and urged the people to vote 
up the constitutional draft, a matter that significantly contributed in hurting the 
neutrality of the consultation process, rendering it a biased one. Additionally, 
when the constituent assembly sought to allow some relevant stakeholders in the 
Egyptian society to participate in the making process of the constitution through 
consultation, such participation was limited on inviting actors/actresses and law-
yers to share their thoughts regarding the constitution (Abdelaal 2013). Further, 
the invitation of the constituent assembly to these stakeholders to take part in 
the deliberations of the constitutional draft should not be counted towards an 
effective consultation process simply because Egypt’s actors/actresses and lawyers 
were already represented in the assembly through the head of their syndicate 
(Abdelaal 2013).

In fact, a fair and impartial examination of the constitution-making process 
in Egypt reveals that public participation is not an inherent right that the public 
must enjoy; however, it is no more than a grant that is awarded subject to the dis-
cretion of the authorities. Further, if being granted, public participation in Egypt 
would likely still be subject to the discretion of the authorities regarding how it 
should be controlled and directed. Ample evidence supports this view; that is, 
the military backed interim government in Egypt tried desperately to control the 
attitude of the public throughout the constitutional drafting process and to direct 
the public input towards a favored outcome through the designation of a so-called 
fearful atmosphere where police are in violent crackdown against opposition and 
the media is so biased trying to push the public to approve the constitutional draft.

12	 According to the International Literacy Data 2014 provided by the UNESCO Institute for 
Statistics (2014), Egypt’s illiteracy rate ranges from 70 percent to 79 percent, available at (http://
glossary.uis.unesco.org/literacy/Pages/literacy-data-release-2014.aspx).
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The idea of interpreting public participation in the constitution-making 
process as not being a fundamental right but rather a grant to be awarded pur-
suant to the pleasure of the authorities places Egypt in direct violation with 
its international obligations. Strictly speaking, Article 25 of the International 
Covenant on Civil and Political Rights (1966), which was ratified by Egypt in 
1982, provides mandate for mandatory public participation in public affairs and 
public service, which accommodates participation in legislation-making process 
including the constitution.13 Unlike the situation in Egypt, the South African 
Constitutional Court settled the issue of public participation in its infamous 
decision in Doctors for Life International v Speaker of the National Assembly & 
Others,14 when it held that the right of public participation in the law-making 
process is a fundamental right guaranteed by the South African Constitution of 
1996 as well as the international legal standards (Czapanskiy and Manjoo 2008).

On the international level, as mentioned earlier, I am not trying to argue 
against the constitution-making process being a highly concaved affair; however, 
with the many challenges facing the military-backed interim government after 
the deposition of the former regime, and given the fact that Egypt is still grop-
ing its way towards democracy as well as the escalating tension between Egypt’s 
Islamists and liberals, the participation of the international community would 
have helped in alleviating some of these problems. Precisely, the participation 
of international organizations, such as the United Nations or the National 
Endowment for Democracy (NED) could have been wisely formulated to tackle 
and publicly denounce any attempt to militarize the governance through a consti-
tutional provision (Moustafa 2012, 11). Likewise, given the huge wave of human 
rights violations and forced disappearance that Egypt witnesses to date, teaming 
up with the United Nations would have been of a great benefit to address Egypt’s 
international obligations as well as to hold nationwide workshops to raise pub-
lic awareness regarding the International Convention for the Protection of All 
Persons from Enforced Disappearance (ICCPED).15
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4	 The 2011 constitution-making  
process in Morocco
A limited and controlled public  
participation

Francesco Biagi

Introduction

In his speech given on June 17, 2011, while presenting the project of the new 
constitution, King Mohammed VI declared that “for the first time in the his-
tory of our country, the constitution [was] made by the Moroccans for all the 
Moroccans.”1 This statement, however, corresponded only to a limited extent to 
what really happened during the 2011 Moroccan constitution-making process. 
Indeed, as this chapter will attempt to prove, even if the rhetoric of the regime 
deeply relied on the principle of public participation, in actual fact political par-
ties, trade unions, social organisations and civil society had the possibility to 
influence the content of the new constitution only marginally. Public participa-
tion was certainly higher compared to previous constituent processes, but was 
strictly controlled by the regime so as not to hinder by any means the supremacy 
of the monarchy in the constitution-making process.

The first section of this chapter will show that the decision of the King to adopt 
a new constitution was clearly aimed at calming the growing dissent among the 
population and containing the protests which started to break out after February 
20, 2011. The second part will analyse the major features of the constituent pro-
cess, highlighting how and to what extent the public was involved in this process. 
In particular, the following aspects will be discussed: the lack of a democratically 
elected constituent assembly, the lack of transparency and the rapidity of the 
process, the higher level of participation by political parties and social organisa-
tions compared to the past, and the fact that the consultation through which the 
constitution was ratified was more similar to an authoritarian plebiscite than to a 
democratic referendum. A few final remarks will conclude the chapter.

The “20 February Movement” and the regime’s reaction

Before the 2011 Constitution, Morocco had adopted five constitutions (in 
1962, 1970, 1972, 1992 and 1996), which all entered into force under the 

1	Emphasis added. The speech of June 17 is available, along with all other official speeches of the 
sovereign, online at http://www.maroc.ma/fr/discours-du-roi.

http://www.maroc.ma/fr/discours-du-roi
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reign of Hassan II, the father of Mohammed VI. All these five constitutions 
granted to the King almost unlimited powers. In particular, the constitutional  
provision – defined within the literature as the “Supra-Constitution” (Boukhars 
2011, 42) or “a Constitution within the Constitution” (Tourabi 2011, 6) – on 
which the “hard core” (Cubertafond 2011, 7) of the Sovereign’s power was based 
was given by Article 19. This provision granted to the monarch both temporal 
and spiritual powers, as he was defined both as the Head of State and supreme 
representative of the nation, and “Amir Al Mouminine,” that is the “Commander 
of the Faithful.”2

The need to adopt a new constitution had become apparent since Mohammed 
VI came to the throne in 1999. It was in particular the Mouvement de Revendication 
d’une Constitution démocratique, made up mainly of members of left-wing parties, 
which pushed for the adoption of a new constitution providing for greater pro-
tection for fundamental rights and freedoms, a more robust recognition of the 
pluralist nature of Moroccan identity and a far-reaching reform of the system for 
distributing political power.

There appear to be two main reasons why, despite a rather intense debate on 
this issue, a new constitution was adopted only following the King’s March 2011 
speech. The first reason results from the fact that the adoption of a new constitu-
tion did not represent a priority for the major parties represented in Parliament; 
in fact, these parties considered the 1996 Constitution to be satisfactory, “and 
that what needed to be changed was not the constitution, but practices; compli-
ance with the [then] constitution was all that was needed” (Storm 2007, 157).

The second – and more important – reason resulted from the fact that 
the King did not have any interest in making any amendments to the 1996 
Constitution, and even less in adopting a new one when he was not under any 
political pressure to do so (Storm 2007, 157). It was not, therefore, particu-
larly surprising that Mohammed VI had no intention of debating constitutional 
reforms. Besides, history has demonstrated that democratic reforms are only 
implemented in Morocco when the monarchy is put under significant pres-
sure (from the army, the political parties, the population or the international 
community), and it is for this reason that the literature uses the expression “top-
down democratization” (Storm 2007, 157).

Unexpectedly, Mohammed VI announced on March 9, 2011, a “global con-
stitutional reform” (to use the King’s expression), which represented a strategic 
decision so as to ensure the regime’s stability and continuity. In other words, 
the Moroccan monarch gave rise to what can be defined as “surviving constitu-
tionalism,” i.e., a constitutionalism whose main purpose was not to democratise 

2	Art. 19 stated: “The King, Amir al-Mouminine [that is, the Commander of the Faithful], Supreme 
Representative of the Nation, the Symbol of the unity thereof, Guarantor of the perpetuation 
and continuity of the State, shall ensure the respect for Islam and the constitution. He shall be 
the Protector of the rights and freedoms of the citizens, social groups and organizations. He shall 
guarantee the independence of the Nation and the territorial integrity of the Kingdom, within its 
authentic borders.”
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the country, but to guarantee the regime’s own survival (Biagi 2014b, 1240ff.). 
Indeed, through the adoption of a new constitution the sovereign aimed at calm-
ing the growing dissent among the people and containing the protests which 
started to break out after February 20, 2011 – the date from which the eponymous 
movement “Mouvement du 20 Février” took its name.

This movement, largely comprised of young people, was supported by numer-
ous nongovernmental organisations, human rights associations, political parties 
from the left and the extreme left, the Islamic movement Al Adl Wa Al Ihssane, 
trade unions, associations of emigrant communities resident abroad, intellectuals 
and businessmen. These actors, who had participated in the past in other protest 
movements against the regime, subsequently founded the “National Council of 
Support for the 20 February Movement.”

The protestors denounced in particular the systematic and endemic corrup-
tion, the high cost of basic products, low wages and increasing poverty; they 
also called for greater social justice, free access to healthcare, greater employ-
ment opportunities and the right to housing. Young Moroccans also hoped for 
the achievement of profound and radical constitutional and political reforms, 
the construction of a state based on the rule of law and a free and independent 
legal system in order to enable the country to turn into a parliamentary monar-
chy (Fernández Molina 2011, 436–37). Therefore, the 20 February Movement 
did not call into question the sovereign, but called for change in the form of 
government: what was requested was indeed the move to a parliamentary mon-
archy based on the Spanish or British model, where the King “règne, mais ne 
gouverne pas.”

With the goal of calming the protests and the growing dissent within the 
country, the regime – which was concerned by the revolts and revolutions break-
ing out in neighbouring countries – decided to step up contacts with the major 
political and social players: the Prime Minister and the Interior Minister met 
with representatives of the main political parties, various trade unions, several 
associations of unemployed graduates, the Moroccan Human Rights Association 
and the Forum for Truth and Justice. Certain “preventive measures” (Fernández 
Molina 2011, 437) were adopted, such as a wage increase for public sector employ-
ees, the creation of new jobs, the guarantee of unemployment benefit, provision 
for mandatory medical insurance and free access to the health service for a greater 
number of citizens. The Economic and Social Council was also established, a 
body provided for under the 1992 Constitution but which had remained “on 
paper” until that moment.

Moreover, the Advisory Council on Human Rights (created in 1990 by  
Hassan II) was transformed into the National Council on Human Rights. 
Chaired by the renowned human rights activist Driss el-Yazami, this body had 
the purpose of addressing all questions relating to the protection of human 
rights, the guarantee of their full exercise and promotion, and the preserva-
tion of the individual and collective dignity, rights and freedoms of citizens. 
Alongside the power to pursue investigations and inquiries, and to submit the 
relative reports to the competent authorities, the council was requested to verify  
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how Moroccan legislation could be brought into line with the international 
human rights treaties and conventions which had been ratified by Morocco.

Furthermore, it must be noted that the King’s announcement of a far-reaching 
constitutional reform on March 9, 2011, occurred less than three weeks after the 
first protest demonstrations, which broke out on February 20 of the same year. 
Thus, Mohammed VI managed to turn the time factor to his advantage, catching 
the demonstrators off balance.3

However, alongside the carrot, the regime did not hesitate to use its stick. 
Members of the 20 February Movement, who were depicted as enemies of the 
state and accused of jeopardising its territorial integrity, were subjected to vari-
ous forms of intimidation and harassment. In addition, the terrorist attack in 
Marrakesh on April 28, 2011, was used in some cases as a pretext for prohibiting 
anti-regime demonstrations.

It is important to underline that, compared with other neighbouring Arab 
countries, the protests which took place in Morocco involved decidedly fewer 
demonstrators4 and made more moderate requests: in particular, it is sufficient to 
consider the fact that the position of Mohammed VI was not called into question.5  
One should not be taken by surprise, since the King was still “genuinely popular” 
(Mezran and Alunni 2012, 29).6 According to a survey carried out in 2009 by 
the Moroccan newspapers TelQuel and Nichane and by the French newspaper 
Le Monde, 91 percent of Moroccans considered “positive” or “very positive” the 
first ten years of Mohammed VI’s reign (Benchemsi 2013, 25–26). His popularity 
appears to be due essentially to three reasons. The first lies in the fact that the 
Moroccan sovereign, as a member of the Alaoui dynasty, claims direct descent 
from the Prophet Mohammed, and this gives him a very strong legitimacy. Second, 
in contrast to other countries such as Tunisia, Egypt or Libya, Morocco had initi-
ated an important process of democratic reform in 1999 when Mohammed VI 
came to the throne7 (and in some senses even in 1989, when Hassan II initiated a 

3	On the various measures adopted by the King to calm the protest demonstrations, see also Biagi 
2015, 54ff.

4	 For example, the demonstrations of February 20 that took place in fifty-three cities and towns were 
attended by 240,000–300,000 people according to the organisers, or 37,000 people according to the 
Interior Ministry. In any case, these figures are decidedly lower than those registered in Tunisia or 
Egypt.

5	 In Egypt, Libya and Tunisia on the other hand, there were immediate calls for their respective 
presidents to be replaced.

6	 It should be stressed that a high degree of legitimacy is enjoyed not only by the Moroccan King, 
but also more generally by all monarchs and ruling families in the Arab world (see Ottaway and 
Muasher 2011).

7	The fundamental pillars of the reform process included a deep reform of the Code of Personal Status 
(the Moudawana), as well as the creation of a Truth Commission (the “Equity and Reconciliation 
Commission”) in charge of investigating cases of “disappearances” and arbitrary imprisonment 
between 1956 (the year in which the country gained independence) and 1999 (the year in which 
Hassan II died). For a discussion of the reform process pursued by Mohammed VI, see Centre 
d’Études Internationales (ed.) 2010; Boukhars 2011.
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cautious process of reform).8 Third, the idea according to which without the King 
and his “unifying role” the country would be ungovernable, is very strong among 
the population (Benchemsi 2013, 24).

The 2011 constitution-making process

On March 9, 2011, Mohammed VI gave a genuine “constituent speech,” in which 
he asserted the “seven key elements” on which the constitutional reform was to 
be based: (1) a guarantee of the pluralist nature of Moroccan identity, including 
the Amazigh component; (2) consolidation of the rule of law, the promotion and 
expansion of the scope of fundamental rights and guarantee of their exercise;  
(3) guarantee of the independence of the judiciary and reinforcement of the 
powers of the Constitutional Council; (4) consolidation of the principle of the 
separation of powers through the transfer of new powers to the Parliament and 
the appointment as prime minister of a member of the party obtaining the largest 
number of votes in elections, and the reinforcement of the prime minister’s status 
as the head of the executive branch; (5) consolidation of the role of political 
parties within a pluralist system, reinforcement of the role of the parliamentary 
opposition and civil society; (6) bolstering of mechanisms intended to guarantee 
moral integrity within public life and to favour responsible conduct within public 
office; and (7) guarantee of the institutions addressing the issues of good govern-
ment, human rights and protection of freedoms.9

On March 10, the day after the speech was delivered, the King appointed an 
ad hoc body, the Consultative Commission on Constitutional Reform, which 
was charged with the task of preparing a new draft constitution. The commission 
was chaired by Abdellatif Mennouni, a renowned constitutionalist and former 
member of the Constitutional Council, and was comprised of eighteen members, 
all appointed by the King. Most of these members were university professors 
and activists from human rights associations. It should be stressed that, with 
the exception of Rajae Mekkaoui,10 the commission lacked any religious mem-
bers or oulema, thereby stressing the path towards secularisation which the new  
constitution was intended to pursue.

In parallel with the appointment of the commission, Mohammed VI ordered 
the establishment of a “Political Mechanism Accompanying the Constitutional 
Reform,” a body directed by his advisor Mohammed Moatassim, a university pro-
fessor and expert in constitutional law, which was comprised of representatives of 

  8	 Indeed, two new constitutions were adopted (in 1992 and in 1996); the Advisory Council on 
Human Rights – a body intended to provide protection to individual rights – was established;  
several – albeit extremely limited – changes were introduced in 1993 to the Code of Personal 
Status (the Moudawana) in order to improve conditions for women; in 1998 the policy of  
“alternance” was implemented for the first time, according to which members of the opposition 
parties could be appointed to government office. See Storm 2007, 54ff.

  9	 For an analysis of the 2011 constitution-making process, see also Biagi 2015, 56ff.
10	 A Member of the High Council of the Oulema.
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political parties and the trade unions. This “mécanisme de suivi” was expected to 
facilitate dialogue and concerted action between the various political actors, and 
was intended to operate as a channel for communication between the commis-
sion and the political forces and trade unions.

All of the political and social organisations within the country – including 
the 20 February Movement (that the King had not mentioned in his speech 
of March 9) – were invited to submit proposed constitutional amendments to 
the commission, which also organised around one hundred meetings in order to 
enable the representatives of the organisations to present their requests orally 
(Fernández Molina 2011, 439). Only a small number of minor parties failed to 
reply to the commission’s invitation (such as the United Socialist Party (PSU), 
and the Democratic Way Party (Annahj)) (Tourabi 2011, 5), along with some 
associations and the 20 February Movement, complaining that the commission 
lacked democratic legitimacy and that the constitution was being granted as an 
act of “largesse.”

The work of the commission, the meetings of which were not open to the public, 
was completed with particular speed, given that in his speech the King had stated 
that he expected an initial report to be presented to him before the end of June. 
The commission met with the political parties and trade unions on June 7, 2011:  
on that occasion, Commission President Mennouni only made an oral presenta-
tion of the key features of the reform, without distributing a written version of the 
new text of the constitution. This resulted in the decision by some political parties  
and trade unions to walk out of the meeting in a sign of protest (Tourabi 2011, 9).

Subsequently, on June 10, Mennouni presented the plan for constitutional 
reform to Mohammed VI, whilst Moatassim informed the sovereign of the deci-
sions adopted by the Political Mechanism Accompanying the Constitutional 
Reform. Most political parties and trade unions were strongly critical of the fact 
that they had only received a written draft of the constitution on the day before 
the King’s speech to the Nation (June 17), when the sovereign set out the key 
elements of the reform, inviting the population to participate in a constitutional 
referendum to be held on July 1, and to approve the new text.11

The referendum result was a success for Mohammed VI, given the approval 
of the new constitution by 98 percent of the population. With some rare excep-
tions (consider the 20 February Movement), political parties, trade unions 
and social organisations invited the population to vote “yes” in that consulta-
tion. The turnout of 73.5 percent may be read in diametrically opposed terms 
depending upon one’s point of view: whilst on the one hand it is double the rate 
registered at the 2007 parliamentary elections (which was a meagre 37 percent), 
it did, however, represent the lowest rate in the history of the constitutional 
referendums held in the country, being more than 11 percentage points lower 
than the 1996 consultation.12

11	 It also appears that Moatassim had made certain changes to the draft constitution a few hours 
before the King’s speech on June 17 (Fernández Molina 2011, 439).

12	 See the data reported by Montabes Pereira and Parejo Fernández 1999, 632–33.
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The lack of a democratically elected constituent assembly

The constituent process was strongly criticised both by certain political parties 
and social organisations as well as within the literature. The main objection, 
as had already been asserted, regarded the lack of democratic legitimacy of the 
Commission on Constitutional Reform, since it had been appointed entirely by 
the sovereign. Once again, in fact, the requests to elect a constituent assembly 
were disregarded.

It should be pointed out that some political parties, trade unions and asso-
ciations had been calling for the election of a constituent assembly since the 
1962 Constitution. Indeed, the Union Nationale des Forces Populaires, the Parti 
Communiste Marocain, the Parti Démocratique Constitutionnel and the trade union 
Union Marocaine du Travail rejected that constitution since it was not the outcome 
of a constituent assembly but it came directly from the palace (and indeed it was 
often defined as “Constitution mon bon plaisir” (Rousset 2012a, 31)). In a speech 
given on November 18, 1962, Hassan II defended the principle of an “octroyée” 
constitution by stating that “the Constitution that I built with my own hands, 
that will be diffused over the entire Realm and that in twenty days will be subject 
to your approval, this Constitution is first of all the renovation of the sacred cov-
enant that has always united the people and the King.”13 The difficulties – which 
were practically insurmountable – in electing a constituent assembly may be sum-
marised by a commentator writing in 1963: “The Constituent Assembly is vested 
with supreme power and, in Morocco, such supreme power lies with the King alone. 
This power of His Majesty was not challenged even prior to the Protectorate.”14 
Indeed, it is well known that Hassan II has always considered himself “the holder 
of the power to propose new rules on the organisation of the society” (Rousset 
2012b, 50).

Mohammed VI continued to pursue this tradition of a “constituent King” 
(Cubertafond 2011, 3); indeed, it was he who decided to engage in far-reaching 
constitutional reform, to identify the “key elements” on which that reform was 
to be based, to appoint the Commission on Constitutional Reform and finally 
to grant his approval to the draft presented to him by Mennouni. Thus, the 
sovereign had the first and the last word. Therefore, down to the present day, 
“octroyées” constitutions have been a constant feature of Moroccan history.15

It should be pointed out that the constitution-making process in Morocco 
was very similar to the procedures followed to reform – respectively in 2011 and 
2016 – the 1952 Jordanian Constitution and the 1996 Algerian Constitution. 
Indeed, as occurred in Morocco, in both Jordan and Algeria the constitutional 
reforms seemed to be a “concession” by the Head of State and not so much the 

13	 Cited by Tozy 1999, 89.
14	 Guédira 1963, 67, cited by Tozy 1999, 90–91 (emphasis added).
15	 It should be noted that part of the literature has praised the constituent procedure adopted in 

Morocco, defining the process of drafting the constitution through a constituent assembly as 
“cumbersome, ineffective and disappointing” (Rouvillois 2012b, 67).
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result of the popular will. The members of the commissions on constitutional 
reform established in both countries were indeed nominated respectively by  
King Abdullah II and by President Abdelaziz Bouteflika, both of whom had 
the final say concerning the contents of the reform. Thus, as in Morocco, the 
approach followed was “top-down” and not “bottom-up.”16

By contrast, a diametrically opposed constitution-making process was followed 
to adopt the new Tunisian Constitution in 2014, which has been aptly regarded 
as an example of a “participatory constitution”: voters were indeed able to par-
ticipate directly in that process through, for example, public demonstrations, 
meetings between MPs and students and the so-called “e-participation” (Groppi 
2015, 203ff; Abbiate 2016; Sherif 2017).

The lack of transparency and the rapidity of the process

A further objection addressed the lack of transparency within the work of the 
commission, since its meetings were not open to the public. It should be specified 
that secrecy in itself is not an absolute evil, whilst on the contrary, “debates in 
front of an audience tend to generate rhetorical overbidding and heated passions 
that are incompatible with the kind of close and calm scrutiny that ought to be 
the rule when one is adopting provisions for the indefinite future. By denying the 
public admission to the proceedings and by keeping the debates secret until the 
final document has been adopted, one creates conditions for rational discussion 
that are less likely to prevail in the presence of an audience” (Elster 2006, 191).

However, initial secrecy should be offset by subsequent publicity, for exam-
ple in the form of discussions in a plenary assembly. In fact, with total secrecy, 
“partisan interests and logrolling come to the forefront” (Elster 1995, 395).17 
In this sense, the Spanish constituent process was considered by Jon Elster as 
one which came closest to striking an “optimal balance” (Elster 1995, 395) 
between secrecy and publicity.18 In Morocco, on the contrary, as noted above, 
the second – public – stage was entirely lacking.

From this point of view, the difference with the Tunisian constituent process –  
which was characterised by a very high degree of transparency and openness  
– could not be more evident. Indeed, in Tunisia, even external actors played a 
role in this process; for example, on June 3, 2013, the Speaker of the National 
Constituent Assembly requested the opinion of the Venice Commission on the 

16	 On the case of Jordan see Hammouri 2016, 725; on the case of Algeria see Biagi 2016b.
17	 With regard to this aspect two diametrically opposed processes of constitution-making are the 

1787 Federal Convention in Philadelphia (which met in complete secrecy) and the 1789 French 
Constituent Assembly (which was fully public). On this point see Elster 2000, 345ff.

18	 Initially, in fact, the Constitutional Affairs and Public Freedoms Committee appointed a Ponencia 
(comprised of seven members from the main political parties) with the task of drawing up a draft 
constitution, and the decisions of this body were taken in secret. The draft constitution was only 
subsequently presented to the Cortes and discussed publicly in both houses of Parliament (de 
Esteban 1989, 275ff.).
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final draft of the Constitution of Tunisia. The observations of the commission 
were made public on July 17, 2013 (Venice Commission 2013).

Another criticism that has been made is that the Moroccan constituent 
process was too short. Indeed, it took just three months to prepare the draft con-
stitution and to consult with the representatives of political parties and trade 
unions.19 In particular, the timeline set by the King “made it impossible for vari-
ous political actors to criticize the draft [of the constitution] effectively or delay 
its presentation in the referendum” (International Institute for Democracy and 
Electoral Assistance 2012, 15; on this point see also section “Higher level of 
participation by political parties and social organisations”). Although this “time 
indicator” can hardly provide definite answers – either in one way or another – 
on the democratic character of the process, the case of Morocco seems to confirm 
that very rapid constitution-making periods are one of the distinguishing features 
of “non-democracies” (Blount, Elkins and Ginsburg 2012, 41).20

Higher level of participation by political parties and social organisations

For a very long period of time, the principal – if not only – instrument avail-
able to the parties in order to submit proposed constitutional amendments to 
the King was to send him “memoranda.” This practice “affirmed the domination 
and authority of the King in the process of drafting the constitutional text, but 
at the same time it allowed other parties to get involved in the process and add 
their remarks and demands to the reform agenda” (Tourabi 2011, 3). Hassan II 
underlined several times the consultative dimension of this practice, by pointing 
out that it only consisted of “taking into account the points of view and the sug-
gestions that we spontaneously asked the political parties in order to enrich the 
project of revision of the Constitution.”21

The level of public participation in the drafting of the 2011 Constitution was 
undoubtedly higher compared to the past. Indeed, political parties, trade unions, 
associations representing civil society, women, youth and other organisations had 
the opportunity not only to submit memoranda, but also to meet with the mem-
bers of the Commission on Constitutional Reform and to present their requests 
orally. Moreover, dialogue and concerted action were also promoted by the pres-
ence of the Political Mechanism Accompanying the Constitutional Reform.

The reality, however, is that this form of public participation affected the 
content of the 2011 Constitution only marginally. First of all, the political and 
the social organisations never really had the chance to make any comment or 
recommendation on the draft of the constitution, since they only received a 
copy of it on the day before the King’s speech to the nation (June 17), when 

19	 Contra: Rouvillois 2012a, 351, who argues that the rapidity of the process “did not affect the 
democratic legitimacy of the consultation at all.”

20	 On the timeframe in the Tunisian and Egyptian constitution-making processes see Frosini and 
Biagi 2015, 137–38.

21	 Speech given by Hassan II on July 10, 1982, cited by Tozy 1999, 102.
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the latter announced the constitutional referendum of July 1. This is a major  
difference with respect, for example, to the Tunisian constitution-making 
process, where four drafts of the constitution were made public, discussed and 
revised (in August 2012, December 2012, April 2013 and June 2013) before the 
final version was adopted.

Second, it has been rightly stressed that, in the light of the strong tie between 
the King and Mohammed Moatassim (the President of the Political Mechanism 
Accompanying the Constitutional Reform), the role of this body was not only to 
facilitate dialogue between the Commission on Constitutional Reform and the 
political forces and trade unions, but also to identify what was “politically accept-
able to the palace and what was not” (Rousset 2012b, 60).

In any case, it should be noted that the requests presented by the political and 
social organisations were largely of the same tone as the “constituent speech” 
delivered by Mohammed VI on March 9, 2011. Indeed, most of the proposals 
were already stated in the King’s speech, and therefore they did not introduce 
any significant novelty in the debate.22 Therefore, the practical consequence 
was that the commission merely wrote the text of a constitution whose content 
had been to a large extent “dictated” directly by Mohammed VI.23 One of the 
most significant exceptions was given by the opposition of the Islamic moderate 
party Parti de la justice et du développement (PJD)24 to the constitutional provi-
sions which were considered in contrast with the Islamic identity of the country 
(Tourabi 2011, 9–10).

It should be noted that this passive position of the vast majority of the political 
parties is an excellent example of their “domestication” (Maghraoui 2013, 182) 
by the King, thus confirming the “politics of consensus” that has been character-
ising Morocco for many years. According to this notion, the role and the absolute 
powers of the sovereign are not the object of discussions and divergence among 
the parties. The latter, regardless of their ideological orientations, “seem comfort-
able with not taking the initiative and leaving the palace in full control of the 
political game and orientations of the country” (Maghraoui 2013, 182).

Democratic referendum or (more likely) authoritarian plebiscite?

An argument which may be proposed in support of the position that the 2011 
Constitution did not result from an act of “largesse” flows from the fact that 

22	 A proposal that was diametrically opposed to the King’s speech was the one presented by the left-
ist Vanguard Party to eliminate the “old” Art. 19 of the Constitution, which granted unlimited 
powers to the King (Tourabi 2011, 6).

23	 For an analysis of the 2011 Moroccan Constitution, see Bouachik, Degoffe, Saint-Prot (eds.) 
2012; Centre d’Études Internationales (ed.) 2012; International Institute for Democracy and 
Electoral Assistance 2012; Azzouzi and Cabanis 2011; Biagi 2014a. More specifically, on the form 
of government provided for by the new constitution see Ruiz Ruiz 2014, 33ff.; Biagi 2016a, 495ff.

24	 The Parti de la justice et du développement is the party which won the parliamentary elections 
in November 2011 and October 2016. On the role played by the PJD and its leader Abdelilah 
Benkirane, see Biagi 2016a, 505.
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it was ratified by popular referendum (as happened with the previous five  
constitutions adopted in the country). However, this argument is decidedly 
weak, above all in the light of the fact that during the two weeks running up 
to the consultation, the monarchy took every effort to promote the reform as 
much as possible, and strongly restricted the space available to those (such as 
the representatives of the February 20 Movement) who by contrast promoted 
a boycott of the vote. Even sermons by imams in mosques across the kingdom 
invited the population to vote “yes.” Moreover, on election day, reports of fraud 
came from all over the country. Thus, there was never going to be any doubt 
over the referendum result. It is evident, then, that this consultation was much 
more similar to an authoritarian plebiscite than to a democratic referendum. 
Indeed, authoritarian plebiscites are “motivated more by a desire to legitimise 
the autocrat’s control of a polity than to allow the citizens to render a consid-
ered verdict on the constitution” (Blount 2011, 50).25

It should also be noted that the process that led to the adoption of the con-
stitution was characterised by certain legal irregularities, as witnessed by the fact 
that the day before the consultation three provisions of the new constitution 
were “furtively corrected” (Fernández Molina 2011, 439). Indeed, the Official 
Gazette of June 30, 2011, contained a “correction of material errors”26 concern-
ing Articles 42(4), 55 (last paragraph) and 132(3) of the new constitution. The 
“corrected” version of Article 42(4), however, introduced the appointment of 
the president of the Constitutional Court among the royal decrees (dahirs) that 
do not require the countersignature of the head of government. It is evident that 
this change can hardly be qualified as a “material error.”

It must be stressed that in Morocco this popular consultation has also an 
extremely important religious meaning, as it is considered a “modern redefinition” 
(Abouchi 2013, 56) of two traditional institutes, the “bay’a” (pledge of allegiance 
to the king) and the “shura” (consultation). This instrument is therefore aimed 
at consolidating the spiritual link, the sacred covenant between the monarch – 
who is the “Amir al Mouminine” (Commander of the Faithful) – and the people. 
As a consequence, contesting “the project of the King would mean to commit a 
crime and to leave the community. It would mean to breach a divine duty and to  
commit a sacrilege” (Madani 2012, 225).

A limited and controlled public participation

By using expressions such as “collective mobilisation,” “participatory approach” 
and “enlarged national debate,” Mohammed VI – in his speech given on  
March 9, 2011 – seemed to launch a constitution-making process in which 
public participation would have played a significant role. On the one hand, it 

25	 On the differences between plebiscite and referendum, see also de Vergottini 2011, 244–48;  
Biagi 2017, 713ff.

26	 Emphasis added.
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is true that the involvement of political parties, trade unions, civil society and 
social organisations was much higher compared to previous constituent pro-
cesses; on the other hand, however, this form of public participation controlled 
“from above” affected the content of the 2011 Constitution only to a very lim-
ited extent. The monarchy was the guiding force of the constitution-making 
process, steering its progress, stipulating time-scales and above all having the 
final say on its content. Thus, the constitution – far from being developed “in 
perfect communion with all the living forces of the Nation” (as Mohammed 
VI proclaimed in his speech given on June 17, 2011, while presenting the pro-
ject of the constitutional reform) – continued to be a “concession” made by  
the sovereign.

Having said that, the form and the degree of participation of political parties, 
trade unions and civil society in the process that led to the adoption of the 2011 
Constitution should not be underestimated. Indeed, this type of participation was 
undoubtedly a considerable advancement, especially if compared to the previous 
practice of the “memoranda.” Therefore, should Morocco amend the constitution 
in the future, this benchmark will hardly be disregarded by the regime.
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5	 Participation in the Tunisian 
constitution-making process

Nedra Cherif

Introduction

In an article published a few months after the adoption of the Tunisian constitution,  
T. Abbiate defined this new fundamental law as “The Constitution of the 
people” (Abbiate, 2014). Tunisia had indeed adopted a constitution widely 
acknowledged as a breakthrough in the Arab world’s constitutional history not 
only for some of its most progressive provisions – notably those related to rights 
and freedoms – but also for the unprecedented inclusiveness of its drafting pro-
cess, thus meeting what has now turned into an “established trend” in the field 
of constitution-making (DRI, 2011: 1; Interpeace, 2011: 9). In a country – and 
a region – where citizens’ voices have long been silenced by authoritarian rulers 
and where the prerogative of issuing legal and political norms has remained in 
the hands of a powerful elite, the participatory dimension of the constitution- 
making process indeed provided more space than ever for the expression of 
Tunisia’s multifaceted society.

Though assessing the direct and effective impact of public participation on 
the final constitutional text remains difficult, this chapter will attempt to explore 
the various participatory mechanisms developed in the Tunisian constitution-
making process,1 as well as the tools used by the drafters to translate citizens’ 
contributions into the constitutional document. It will then provide a tentative 
assessment of some constitutional provisions that have effectively been influ-
enced by and modified according to citizens’ recommendations.

The challenging path towards participation

Participation in the Tunisian constitution-making process has been a varied 
as well as challenging process. The direct election of a National Constituent 

1	 This chapter will, however, not address an aspect of the drafting process that has been widely 
regarded as a successful contribution by civil society organizations, namely the Nobel Prize-winner 
Quartet (UGTT, UTICA, LTDH, Bar Association). The author indeed considers that the role 
played by the Quartet during the 2013 political and constitutional crisis should be analyzed as an 
act of crisis management or conflict resolution rather than an attempt to participate in constitution-
drafting process and influence its final wording. The chapter will thus focus more specifically on 
efforts by individual or organized groups of citizens to a have a direct impact on the text itself,  
leaving other dimensions for further research.
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Assembly (NCA) on October 23, 2011, had indeed raised great enthusiasm 
among Tunisians, not only as their first opportunity to vote in a free and demo-
cratic election, but also as it offered them a chance to be involved in the drafting 
of their country’s fundamental law.2 But the initial enthusiasm quickly faded, as 
the drafting process – initially set to last only one year, and which effectively 
began in February 2012 – started to flounder and fall into fruitless debates, mak-
ing only slow progress after months of work.3 Lacking political and constitutional 
skills for most of them, the constitution drafters also proved inefficient in com-
municating to the public the reasons for this delay. While people had expected 
a swift constitutional process that would enable the country to quickly turn the 
page of the transition and recover stability, the lengthy process and the increased 
disconnection between the society and its elected representatives contributed to 
a climate of resentment and distrust towards the assembly. Regular reports by 
the media of delayed plenary sessions and elevated rates of absenteeism among 
the deputies did little to improve the already grim picture of the constitution-
making process.4

The NCA’s uncertain position on participation

While various organizations of the civil society as well as legal and constitu-
tional experts had, early on in the process, suggested comments and advice to 
the drafters, and requested access to the constituent commissions’ work and ple-
nary sessions of the assembly,5 they initially faced some reluctance from (part of)  

2	Some schools of thought consider the direct election of a Constituent Assembly as an initial form 
of public participation. Though not denying this point of view, this chapter will be dedicated to the 
activities that enabled the direct involvement of citizens in the constitution-drafting process and 
their interaction with the drafters. See DRI, 2011: 2; Miller, 2010: 630.

3	From the outset, the timeframe of the process has been a controversial issue. While the decree No. 
2011–1086, taken by transitional President F. Mebazaa at the time and calling for the NCA elec-
tion, had set the assembly’s mandate to one year, the law on “the Provisional Organization of Public 
Authorities” (OPPP), later adopted by the NCA and which had primacy over all other laws, made 
no such provision, leaving the length of the drafting process without limit. See TCC, 2015: 26.

4	«Séance plénière de l’ANC retardée d’une heure, le quorum n’étant pas atteint», Business News, 
16 November 2012: http://www.businessnews.com.tn/Tunisie-%E2%80%93-S%C3%A9ance-
pl%C3%A9ni%C3%A8re-de-l%E2%80%99ANC-retard%C3%A9e-d%E2%80%99une-heure,-
le-quorum-n%E2%80%99%C3%A9tant-pas-atteint,520,34579,3; «Tunisie: Absences massives à 
l’ANC, séance plénière levée», African Manager, November 29, 2012: http://africanmanager.com/
tunisie-absences-massives-a-l%C2%92anc-seance-pleniere-levee/. About a year after the start of 
the constitutional process, the CSO Al Bawsala – the observatory of the NCA – released a report 
assessing the NCA’s effective work and deputies’ attendance that reaches the same negative conclu-
sions. For a summary of the main findings of the report, see: «Le rendement de l’ANC à la loupe», 
La Presse de Tunisie, March 6, 2013: http://www.lapresse.tn/20062016/63672/le-rendement-de-lanc-
a-la-loupe.html.

5	 An estimated 10 constitution projects (in addition to some constitutional articles) were submitted 
to the NCA by various organizations and independent personalities, such as constitutional law pro-
fessors, the UGTT or the Doustourna network; author’s interview with Law Professor Chafik Sarsar, 
Tunis, November 3, 2016. See, for example, the constitution project of the Doustourna network, 

http://www.businessnews.com.tn/Tunisie-%E2%80%93-S%C3%A9ance-pl%C3%A9ni%C3%A8re-de-l%E2%80%99ANC-retard%C3%A9e-d%E2%80%99une-heure,-le-quorum-n%E2%80%99%C3%A9tant-pas-atteint,520,34579,3
http://www.businessnews.com.tn/Tunisie-%E2%80%93-S%C3%A9ance-pl%C3%A9ni%C3%A8re-de-l%E2%80%99ANC-retard%C3%A9e-d%E2%80%99une-heure,-le-quorum-n%E2%80%99%C3%A9tant-pas-atteint,520,34579,3
http://www.businessnews.com.tn/Tunisie-%E2%80%93-S%C3%A9ance-pl%C3%A9ni%C3%A8re-de-l%E2%80%99ANC-retard%C3%A9e-d%E2%80%99une-heure,-le-quorum-n%E2%80%99%C3%A9tant-pas-atteint,520,34579,3
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the assembly. The close-minded attitude of many deputies was mostly based on a 
lack of experience, legislators in Tunisia not being used to the principles of open-
ness and transparency. Parliaments under the previous regime had indeed been 
mostly used as mere rubber stamps dominated by the ruling party, for which there 
was no access, not even interest or request by the civil society to monitor the 
work. Other conservative-minded deputies, keen to protect their constituent pre-
rogatives, were as well unwilling to share their task of drafting the constitution 
with nonelected actors (TCC, 2015: 59). Under the pressure of national as well 
as international organizations to foster greater transparency and public participa-
tion, the NCA was thus faced with the challenge of reforming deeply entrenched 
mentalities and adapting to the requirements of a democratic process.6

Participatory elements in the NCA’s organizational framework:  
From theory to (non)practice

The constitution-making process had, however, initially been thought (at least 
theoretically) as one that should be participative. Various provisions of the 
assembly’s Rules of Procedures (RoP) indeed foresaw that commissions’ meet-
ings as well as plenary sessions should be “public” (art. 54 and 76, respectively).7 
To maintain the link between the members of the assembly and the citizens, 
the RoP had provided for the so-called “week in the regions” – one week per 
month dedicated to deputies’ visit to their constituents in the field.8 The RoP 
also gave the possibility for commissions to organize field visits related to their 
areas of competence, and which should involve deputies elected from the region 
(RoP, art. 63). These initiatives, however, rarely concretized and the “week in 
the region” was never implemented due to lack of time and resources. The NCA 
indeed provided no administrative, financial, or logistical support for outreach 
activities. The occasional meetings that took place between deputies and their 

based on a two-day gathering with about 350 lawyers, experts, and ordinary citizens to draft together 
a “citizen constitution”: http://doustourna.org/index.php/fr/projets/notre-constitution.

6	The Carter Center, in its statement of May 10, 2012 entitled “The Carter Center Encourages 
Increased Transparency in the Constitution Drafting Process” observes that “while the NCA 
acknowledges the importance of transparency, it does not ensure civil society organizations’ full 
access to debates and relevant information. . . . Queries of civil society organizations to attend 
NCA plenary and commissions’ sessions were met with unresponsiveness.” The center reiterated its 
call for increased participation in a following statement (“The Carter Center Recognizes Tunisia’s 
National Constituent Assembly Progress; Calls for Increased Public Participation, Outreach, and 
Transparency”), released on September 26, 2012, while DRI had also made similar recommenda-
tions in its report of November 2011 (DRI, 2011: 8).

7	Early on in the process, however, article 54 proved controversial, as NCA members had widely 
different understandings of what “public” meant. CSOs’ observatory role in particular was highly 
debated, and whether they should be allowed to attend commissions’ sessions or only submit their 
comments to them. See the debate during the NCA plenary session, February 28, 2012.

8	 “The calendar of meetings of the Assembly and the commissions is established in such a way as to 
dedicate one week per month to contacts of members with the citizens,” RoP, art. 79.
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constituents remained the fact of individual members of the assembly or the  
initiatives of some civil society organizations (CSOs) rather than the result of an 
institutionalized process (TCC, 2012: 5, 58).

Interestingly, holding a popular referendum on the adoption of the constitution – 
as an ultimate form to involve the people in the process, a now common practice 
in constitution-making processes, though not a systematic choice9 – was not envi-
sioned in Tunisia as complementary to the NCA’s vote but rather as an option 
of last resort in case of failure of the assembly to adopt the text (RoP, art. 107).10 
Having been directly elected by the people and thus mandated by it to write the 
new constitutional document, drafters obviously considered there was no need 
for additional popular legitimacy. Acting in a very polarized environment some 
might also have feared the outcome of an instrumentalized referendum that could 
have sanctioned political actors rather than the constitutional text itself.11

Only progressively and under the effect of increased pressure, the drafters 
started to overcome their concerns and see external actors as potential partners 
rather than rivals in the constitution-drafting process. The already regular audi-
tions of national and foreign experts – which had started as early as March 2012 
(in accordance with article 59 of the RoP)12 – were gradually completed with 
more systematic interaction with the civil society. Visits, interviews, one-on-one 
meetings with deputies, and lobbying in the corridors of the assembly started 
to become part of the NCA’s routine. Representatives of specialized CSOs as 
well as delegations from various professional organizations made their way to the 
assembly to defend their views on specific provisions of the constitution draft. 
For instance, a delegation of imams came to the assembly to lobby against the 
enshrinement of the freedom of conscience during the article-by-article vote on 
the constitution in January 2014.13 Civil society actors and citizens sometimes 
made their opinions more vocally heard through demonstrations in front of the 
assembly building or in the capital’s main squares. Therefore, feminist organ-
izations and women demonstrators mobilized in August 2012 on Tunis’ main 
Bourguiba Avenue to denounce the flaws of an article related to women’s rights 

  9	 For details on the debates related to the advantages and flaws of constitutional referenda, see 
Interpeace, 2011: 298–99.

10	 RoP, art. 107 refers to art. 3 of the OPPP, which states that in case NCA members fail twice to 
adopt the constitution by a two-thirds majority, the text should be submitted to a popular referen-
dum to be adopted by a majority of voters. This actually follows the South African model.

11	 This fear was further deepened by the fact that no legal provision had been envisioned in case of 
negative referendum, and in spite of this obvious legal loophole acknowledged by all, no initiative 
was taken to solve it. However, this concern, which was hanging over the drafters’ heads like a 
sword of Damocles all along the process, eventually proved positive in that it clearly pushed them 
towards reaching a consensus. (This is based on interviews conducted by the author throughout 
the process with various NCA members, who regularly reiterated the necessity to agree on con-
flicting issues in order to avoid going to the referendum).

12	 About 160 hearings of experts and CSOs’ representatives were held throughout the whole consti-
tution-making process; see Abdelkafi, 2016: 2.

13	 Author’s participant observation, NCA, January 2014. See also TCC, 2015: 73.
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in the constitution draft, while supporters of the Salafi party Hizb Al-Tahrir  
demonstrated in front of the assembly in January 2013 to denounce the “con-
cessions and compromises” of the constitution and criticize “the absence of any 
reference to Sharia law” in the text.14 In spite of this significant improvement, 
procedures to regulate the flow of ideas and comments that were entering the 
assembly through different channels remained weak. The few participatory 
mechanisms envisioned by the NCA indeed proved not to be adapted to system-
atically give voice to the citizens and hear their opinions on the constitutional 
process, hence the need for more relevant tools.

Structuring the NCA-civil society relation

Under the lead of Baddredine Abdelkafi, an NCA member from the Islamist 
party Ennahdha appointed deputy to the NCA president in charge of the rela-
tionship with citizens, civil society, and Tunisians living abroad, new initiatives 
to foster public participation started to emerge. Abdelkafi set a diverse team 
composed of members from the different political currents represented in the 
assembly, which started to reflect on how to strengthen the participatory dimen-
sion of the Tunisian constitutional process. As there was no clear provision in the 
NCA’s RoP concerning citizens’ direct involvement in the drafting process, the 
team had to elaborate an outreach project from scratch. In this purpose, it sought 
opinion from various international organizations on comparative experiences of 
participatory constitution-making processes, and received direct advisory, logisti-
cal, and financial support from the UNDP.15

As a first step, the team launched in September 2012 an online consultation 
platform on the NCA official website to allow citizens to send comments and 
suggestions on constitution-related issues.16 Though a positive start, it proved 
poorly efficient as the platform received only 217 contributions along the follow-
ing year and a half of drafting process (TCC, 2015: 68–69). This virtual tool was, 
however, aimed to be combined with other activities on the ground. Two major 
projects were thus developed and successively implemented by the Abdelkafi 
team: an initial open-door initiative at the NCA targeting civil society actors, 
followed by a national dialogue on the constitution held throughout the various 
regions of the country.

The NCA opens its doors

Under the title “Towards a participatory writing of the constitution,” the first 
participatory project undertaken by the NCA took place on September 14–15, 
2012. During two days, the NCA’s constituent commissions opened their doors 

14	 Ibid.
15	 Author’s interview with B. Abdelkafi, Tunis, April 6, 2016.
16	 http://www.anc.tn/site/main/AR/contribution/contribution_citoyen_constit.jsp. (Link not  

functional anymore).
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to civil society representatives, who could participate in the debate and directly 
interact with the drafters on the various constitutional issues discussed within 
each commission. At the exception of a few international organizations explic-
itly invited to observe the event and ensure its transparency, national CSOs 
were not invited individually, but had to go through an online registration 
process, by filling in a form available on the NCA website. Despite limited 
communication around the event in the media the event proved successful, 
with representatives of some 300 CSOs attending the two-day event, including 
some organizations from outside the capital, as well as organizations represent-
ing Tunisians living abroad.17

The event, however, did not go without some difficulties. From the outset, the 
NCA Bureau expressed little support for the initiative, not really convinced of its 
potentiality for success.18 The general atmosphere in which the NCA started its 
work was also shaped by a lack of confidence of some civil society actors towards 
the assembly who decided to boycott the event. Their opposition was based both 
on their doubts that the NCA would actually take into consideration the civil 
society’s views, as well as a broader ideological disagreement in particular of 
some liberal and secular CSOs towards what they saw (especially at the begin-
ning of the process) as an Islamist-dominated assembly that would attempt to 
enforce conservative views on the drafting process. In spite of this tense climate, 
further worsened by the general political context,19 the event went smoothly. 
Participants took the opportunity to present numerous suggestions and recom-
mendations on the different articles of the first constitution draft that had been 
released on August 14, 2012.

The success of the event gave new impetus to the organizing team to fur-
ther develop the participatory dynamic of the constitutional process. The main 
demand that had emerged from the civil society during this first event was indeed 
that deputies would show reciprocity and make the effort to come visit citizens 
on the ground, now that the people had come visit the NCA. More and more, 
constituents had the feeling to have lost any proximity with their elected rep-
resentatives, who seemed to have left to the capital to never return. There was, 
therefore, a manifest need to retake contact with the field, which the CSOs were 
certainly the best vehicle to convey to the deputies. Hence the idea emerged that 
deputies should visit their constituents on the ground.20

17	 More organizations had actually expressed their interest, but the number of participant organiza-
tions had to be limited to 300, represented by one person each – in addition to the 21 invited 
international organizations – due to the lack of capacity of the NCA. See TCC, 2015: 69.

18	 Author’s interview with B. Abdelkafi.
19	 The American embassy in Tunis had been attacked on September 14, 2012, by a group of demon-

strators associated with Salafi movements denouncing the release of an Islamophobic movie, and 
the Islamist-led government had been accused of laxity by the secular opposition in dealing with 
the issue.

20	 Author’s interview with B. Abdelkafi. See also Abdelkafi, op. cit.: 3.
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The NCA reaches out to citizens

Following the release of the second constitution draft on December 14, 2012, two 
new initiatives to reach out to citizens came into being. The first step consisted 
of several meetings between drafters and students on university campuses, while 
the second one entailed a round of national consultations in the different regions 
of the country and abroad.

Investing in the future: Meeting with students

The project as initially prepared and presented to the NCA Bureau in October 
2012 included a first round of meetings between NCA members and high school 
students, and a second one dedicated to university students. The idea behind 
this initiative was that youth, as an essential component of the Tunisian society 
and the driving force of the 2011 uprising, should have a chance to express their 
views and concerns, as well as feel represented in a constitutional text that was 
aimed to last for the coming generations. The NCA Bureau, however, proved 
reluctant to open the dialogue to “normal citizens” in spite of the success it had 
already encountered with CSOs’ representatives. Other deputies also feared that 
a large-scale consultation process would further slow down the drafting process 
(TCC, 2015: 69). Due to the delay in the response of the Bureau, who approved 
the project only two months later, the initial meeting with high school students 
had to be canceled, but the second part dedicated to university students could 
still be implemented.21

On December 16, 2012, two regional sessions were held in the two main cities 
of the country, the first one in the capital at the Faculty of Law of the University 
of Tunis, and the second one in Sfax – the so-called “capital of the South” – 
at the Faculty of Sciences. To avoid large crowds of students, the organizers 
decided to target only the elected student representatives in the academic coun-
cils from all universities around the country.22 A group of deputies – including  
representatives of the various constituent commissions and deputies elected 
from the constituencies of Tunis and Sfax – went to the campuses to meet the 
student delegates for a daylong event. Logistical support was provided by the 
UNDP in cooperation with the Ministry of Higher Education.

Discussing with students proved a more difficult task than debating with civil 
society representatives. Not only because students had long felt marginalized 
by the NCA and the political class in general and thus initially displayed little 
eagerness to cooperate with the NCA members, but also due to the extreme 
politicization and polarization of the Tunisian university. The majority of  
the attending delegates were indeed affiliated either with the leftist student  

21	 Author’s interview with B. Abdelkafi.
22	 This represents about 500 delegates nationwide, of which some 300 – about 200 in Sfax and some 

100 in Tunis, at the peak of the event – attended the consultations.
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union UGET (Union Générale des Etudiants Tunisiens) or with the Islamist-
oriented UGTE (Union Générale Tunisienne des Etudiants), known for their 
conflicting relationship. It thus resulted in heated debates that sometimes 
went beyond constitution-related issues and almost turned violent at certain 
moments.23 The event, however, proved relatively successful, as students were 
able to raise a number of constitutional issues, including those related to stu-
dents’ conditions, prospects for employment, and academic rights, and had an 
opportunity to discuss them directly with the deputies, who in turn realized the 
importance to be confronted back to the reality of the field.24

The NCA in the regions and abroad

The students’ sessions were followed by a round of 24 sessions covering the 24 
governorates of Tunisia, as well as 18 additional sessions held in France and Italy 
targeting Tunisians living abroad.25 The consultations unfolded at a rate of six 
governorates per weekend from December 23, 2012, to January 13, 2013, for the 
national dialogue and from January 19 to the end of February 2013 for the meet-
ings held abroad.26 They were opened to any citizen that would have registered 
on the NCA website (within the limit of 300 participants per session – later 
extended to 500). As previously, a delegation of NCA members composed of 
deputies from the region, as well as a member of the organizing team and NCA 
counselors, would come to the governorate and hold a one-day meeting with the 
citizens. Deputies were prepared in advance and provided with guidelines on how 
to handle the meetings, in order to avoid discrepancies from one governorate to 
another. These included essentially paying careful attention to people’s points of 
view and avoiding expressing personal opinions not mentioned in the constitu-
tion draft (Abdelkafi, 2016: 5).

With a few exceptions (Nabeul, Ben Arous, Medenine), citizens’ participation 
was low in the first sessions of the dialogue, increasing only near the end of the 
process. This was partly due to the lack of communication around the event –  
only well-informed civil society organizations and interested citizens actually 
knew of the consultations – as well as the limited initial involvement of some 
political parties (TCC, 2015: 70). Opposition parties in particular continued 

23	 Author’s participant observation, University of Tunis, December 16, 2012.
24	 Author’s discussion with various deputies attending the session, University of Tunis, December 

16, 2016.
25	 Due to financial and logistical reasons, consultations abroad had to be limited to these two countries, 

which host the largest communities of Tunisian emigrants. A project of videoconference targeting 
Tunisians living in other countries was submitted to the NCA Bureau but never got a response.

26	 The sessions were held as follow: December 23: East and coastal cities (Sousse, Monastir, 
Mahdia, Kairouan, Sfax, and Gabès); December 30: West and Center-West (Gafsa, Jendouba, 
Beja, El Kef, Siliana, Zaghouan); January 6: Tunis and suburbs (Ariana, Ben Arous, Manouba), 
as well as the Northern cities of Nabeul and Bizerte; January 13: Center and South (Kasserine, 
Sidi Bouzid, Tozeur, Kebili, Medenine, and Tataouine). Eleven sessions were also held in France 
and seven in Italy.
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to doubt that peoples’ comments would seriously be taken into consideration 
and still perceived the whole outreach project as a “form of populism” from 
Ennahdha’s side (Abdelkafi, 2016: 4). One could thus observe a clear ideological 
unbalance during the first weeks of the event, with religious supporters repre-
sented in larger number – having been informed and/or mobilized by the Islamist 
party or affiliated CSOs.27 Yet starting from the third week, as opposition parties 
realized that the output of the dialogue could effectively have an impact on the 
constitution-drafting process, they started mobilizing and encouraging their sup-
porters to participate in the dialogue sessions.

From the outset, the dialogue indeed appeared to be not ideologically neutral. 
If the NCA members generally showed neutrality and objectivity in their pres-
entations, defending the constitution draft from a common voice rather than 
along partisan lines, a large number of attendants displayed a clear ideological 
or partisan orientation, sometimes leading to a polarization of the debates. Some 
participants seemed to have even been briefed in advance by their respective 
parties, as they not only presented the same recommendations and suggestions 
across the different regions, but also used exactly the same wording from one 
session to another.28 Such a politicization of the dialogue is problematic in that 
it casts doubts on the actual spontaneity of people’s interventions, and raises 
questions on how much the final result of the dialogue reflects citizens’ personal 
views rather than political positions of some parties that would have used them 
as intermediaries.

In spite of this, the consultations did not turn into an ideological battlefield as 
was initially feared by some critics. Discussions went smoothly, citizens listening 
to each other even when they disagreed with opposing views. Participants made 
relevant comments and constructive recommendations to the NCA members, 
both on the form and the content. Recurrent issues related to the universality of 
human rights in the constitution, rights and freedoms, the role of religion and the 
Arab/Muslim identity of the state, the army and security forces, and provisions 
for amending the constitution. Participants also raised local issues of concern: 
for instance, the right to water (art. 34 of the second draft) did not have the 
same resonance in the arid region of Tozeur as in the green governorates of Beja 
or Zaghouan. Discussions also went beyond the sole constitutional text, citizens 
taking the opportunity of the dialogue to complain about their difficult living 
conditions as well as express their grievances towards the NCA members, whom 
they accused to have neglected the population and failed to fulfill their electoral 
promises and the goals of the Tunisian revolution. Some voices were also critical 
towards the organizational and financial support provided by the UNDP, which 
they considered as a foreign interference.29

27	 Author’s participant observation in various locations of the national dialogue, December 2012–
January 2013.

28	 Ibid.
29	 Ibid. See also TCC, 2015: 70.
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Overall, about 5,000 citizens were able to participate to the various stages 
of the consultation process. This participatory dynamic thus gave the oppor-
tunity both to make citizens’ voices heard and to remind deputies of their 
representative role. But following the event and to ensure its long-term cred-
ibility, deputies had to keep the promise reiterated throughout the sessions of 
the dialogue that views expressed by citizens would actually make their way to 
the constitutional text.

From the field to the text: Translating citizens’ recommendations 
into constitutional provisions

From the outset, the participatory initiative was thought by Abdelkafi’s team 
as one that should be effective and not merely cosmetic. Early on, the team 
had, therefore, to think of a mechanism to translate citizens’ views into con-
crete constitutional input. This was first and foremost made possible through 
the careful attention paid to reporting along all the sessions with civil society 
actors, students, and citizens. Each of the session was indeed accompanied by a 
rapporteur in charge of taking note of the citizens’ comments and recommenda-
tions, which were later organized in a final report prepared with the aid of the 
UNDP.30 The report was then published on the NCA website and transmitted 
to the presidents of the constituent commissions, alongside with a partial report 
containing the main comments related to the respective chapters of which they 
were in charge.

The second step was the translation of the compiled recommendations into 
constitutional provisions. For this purpose, agreement was reached among the 
drafters to revise the NCA RoP in order to include a mechanism ensuring that 
citizens’ recommendations would be taken into consideration in the revision of 
the constitution draft. During a round of RoP amendments adopted by the assem-
bly in March 2013, a new provision was thus added to article 104 of the document, 
stating that “Constituent commissions shall commit to review the comments and 
propositions that emerged from the general debate and the national dialogue on 
the constitution, and this within 10 open days of the date of reception of the 
reports” (art. 104 new, para. 2).

A specific legal mechanism was thus in place. What remains to be seen though 
is to what extend the popular input was deemed sufficiently relevant by the draft-
ers so as to effectively contribute to modifications in the revised constitution 
draft. The section on page 79 provides a preliminary assessment of some of the 
main issues that do actually reflect citizens’ views.

30	 Author’s interview with B. Abdelkafi and participant observation in the various phases of the 
consultation process. The UNDP hired external rapporteurs – usually law professors – who, along-
side with NCA-appointed counselors, attended the different sessions of consultations and wrote 
down participants’ suggestions, which were later compiled in the report. See the final report: 
UNDP, 2013. Available in French and Arabic.
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Impact of the participatory process on the constitution draft: An 
assessment

The third constitution draft that was issued on April 22, 2013, did actually 
include some new or revised provisions based on citizens and CSOs’ recommen-
dations. These related to both the form and the content of the text and covered 
most chapters of the constitutional document. But to assess with exactitude how 
much the changes brought to the text reflect exclusively citizens’ views remains 
difficult, as propositions expressed by the participants to the consultations actu-
ally coincided in many cases with issues previously raised by political parties or 
even mentioned in the media. Sorting out which point directly related to citi-
zens’ concerns is therefore challenging, and below is only a preliminary attempt 
to do so.

In this regard, the NCA and the UNDP made a meaningful contribution to 
assess the impact of the dialogue on the third draft through the production of a 
joint report entitled “Effect of the National Dialogue on the third constitution 
draft: An analytical reading.”31 This report attempts to review, chapter by chapter,  
the main points raised by citizens that were directly translated into the third 
draft. Most of the following analysis is based on this report.

Interestingly, we note various types of comments from the participants. Some 
are clearly a reflection of the predominant views expressed by political parties, 
civil society actors, and even international organizations, and citizens merely 
joined their voices to the dominant opinion. An obvious example concerns the 
addition of the term “universal” to the human rights principles mentioned in the 
preamble of the constitution draft. This had been a highly debated issue both 
within and outside the NCA, and the drafters had been subject to intense pres-
sure, including from the international community, to make this addition. Some 
Islamist and other conservative members of the assembly were initially opposed 
to the idea, fearing that such a wording could contradict some principles of Islam.

Other changes, however, appear more clearly linked to citizens’ daily con-
cerns, as well as their previous experience of living under an authoritarian regime, 
whose return they wished to prevent. This is reflected in a number of provisions 
related to the neutrality of public administration and educational institutions, of 
the army and the internal security forces, the independence of the judiciary, or 
an increased role for citizens in the management of local affairs. Some of these 
points will be discussed more thoroughly here.

Neutrality of the public administration and educational institutions

While the issue of the neutrality of places of worship had already been highly 
debated within the assembly and addressed in the second constitution draft  
(art. 4), citizens put an emphasis on a more concerning issue for them, namely 

31	 NCA/UNDP, 2013. Available only in Arabic.
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the neutrality of the public administration, which they wanted to see expressed 
with more details (the issue was already shortly addressed in article 14 of the  
second draft). Though they could not obtain more specification on this point, 
a new provision was added according to their demands, which dealt with the 
neutrality of educational institutions, providing that the state “shall ensure  
the neutrality from partisan instrumentalization.”32 Educational institutions had 
indeed more recently started to reflect partisan or ideological bias, notably in the 
religious field, and a heated debate had even arisen regarding the emergence of 
anarchic schools and kindergartens providing religious teaching.33

Army and security forces

Article 10 of the second draft dealt with the role of the army and ensured its 
“political neutrality,” but popular pressure pushed for an additional provision 
that would cover internal security forces as well.34 This demand should be read 
in the context of the dark memories of the Ben Ali era, during which the police 
in particular was used as the armed wing of the regime to tightly control the 
population and prevent any attempt of contestation. Having been the main 
victims of the state security apparatus, citizens thus took the opportunity of 
drafting the new constitution to enshrine the principle of its neutrality and 
clearly define its responsibilities. A new article was thus added that deals spe-
cifically with the national security forces, which it defines as “republican,” in 
charge of “maintaining security, public order, protecting individuals, institu-
tions and properties, law enforcement while ensuring the respect of freedoms, 
in total neutrality.”35

Political parties and opposition

At the request of citizens, article 24 of the second draft on the creation of “par-
ties, syndicates and associations” was reinforced by a clause stating that these 
organizations, in their status and activities, shall not only respect the provisions 
of the constitution, the law and the principle of financial transparency, but also 
“reject violence.”36 The period of transition had indeed been shaped by several 
cases of political parties’ and trade unions’ offices being attacked by illegal armed 

32	 In the final Constitution, art. 6 deals with the neutrality of the places of worship, art. 15 with the 
neutrality of the public administration, and art. 16 with the neutrality of educational institutions.

33	 On the debate about anarchic religious schools, see for instance Sbouaï, S., «Jardins d’enfants cora-
niques: zone de non droit?», Nawaat, November 23, 2012: https://nawaat.org/portail/2012/11/23/
jardins-denfants-coraniques-zone-de-non-droit/.

34	 This recommendation was expressed in various locations of the national dialogue, including in 
the governorates of Manouba, Ariana, Tunis, Kasserine, and Siliana. See UNDP, 2013: 23, and 
NCA/UNDP, 2013: 5.

35	 Art. 17 of the third draft; art. 19 of the final Constitution.
36	 Art. 30 of the third draft; art. 35 of the final Constitution.
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groups, and this addition was thus an attempt to prevent such incidents from 
occuring in the future.

This comes in addition to a brand new article constitutionalizing the role of 
the opposition in the legislative assembly, which emerged in large part from the 
regional dialogue.37 With a view to remedy to decades of political desertification 
and crackdown on the opposition, the third draft thus defines the opposition 
as an “essential component” of the legislative assembly, in whose structure and 
work it should be “adequately represented.”38 The fourth draft (June 1, 2013) 
would later grant to the opposition “the right to create and preside over an 
inquiry commission every year,” while the final constitution eventually pro-
vides for a member of the opposition to head the strategic finance committee 
of the assembly.39

Youth’s participation

As the 2011 uprising had been mainly carried out by the young generation, citi-
zens expressed the wish to see youth’s place and role in society enshrined in the 
new constitution. Various propositions were made, including dedicating a fixed 
number of seats to youth in the legislative assembly40 or establishing a “High 
Council for Youth” among the “constitutional bodies” provided for by chapter 6 
of the draft.41 From these suggestions, one was eventually retained, consisting in a 
new article defining youth as an “active force in building the Nation,” whom the 
state shall provide with the conditions to “expand its participation to the social, 
economical, cultural and political development.”42 The role of youth at the local 
level was also reinforced by a provision stating that the “electoral law shall ensure 
youth representation in local councils.”43

Through the participatory process, citizens thus eventually managed to 
influence the constitutional text – with more or less success depending on 
the topic. As appears from this preliminary assessment, both issues of general 
interest and more specific concerns of particular groups of citizens found an 
echo in the final document. This achievement was made possible through the 
serious attention given to them by the drafters and the mechanisms provided 
to turn people’s recommendations into an effective input in the constitution-
making process. But, in spite of the actual effect on the text, what also needs 
to be questioned is whether Tunisians eventually identified with the final 
document.

37	 This demand was raised notably by attendees in the governorates of Monastir, Bizerte, and Sidi 
Bouzid. See UNDP, 2013: 35; NCA/UNDP, 2013: 6.

38	 Art. 57 of the third draft.
39	 Art. 59 of the fourth draft; art. 60 of the final Constitution. See also TCC, 2015: 89–90.
40	 A proposition made by some participants in Kairouan. See UNDP, 2013: 51.
41	 Proposition made in Beja, Zaghouan, and Gafsa. See UNDP, 2013: 168.
42	 Art.12 of the third draft; art. 8 of the final Constitution.
43	 Art. 125 of the third draft; art. 133 of the final Constitution. See also UNDP, 2013: 177.
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A constitution for all Tunisians?

In spite of the initial lack of internal support, time pressure, and limited means, 
the NCA managed to put in place an innovative participative project, which 
proved successful to a large extent and should indeed be praised in regard to the 
country’s history of decades of de-politicization and inexistent public participa-
tion. This chapter attempted to provide an assessment of this original process by 
answering a number of questions, including how participation was envisaged in 
the drafting process, how it was translated into practice, the role of the interna-
tional community, and the influence of other constitution-making experiences 
on the way participation unfolded. Below is an attempt to offer some conclusions, 
while also highlighting the limits of the Tunisian experience.

The discrepancy between the way a participatory approach of constitution-
making was initially envisioned in the organizational framework of the NCA and 
how it eventually was implemented reflects the NCA’s initial uncertainty and 
lack of commitment to public participation. As a result, various actors progres-
sively set up their own ways to influence the process through different informal 
channels, before a varied and motivated team of deputies eventually put in place 
a more structured outreach project that gave voice to the people.

Though coming late in the process and initially encountering limited support, 
the project succeeded in overcoming both NCA members and citizens’ skepti-
cism about its usefulness and actual impact on the constitution-making process. 
Overall, both participants and organizers expressed satisfaction for this opportu-
nity that enabled making the constitutional text known to the people, hearing 
from them, and thus helping forge a national consensus on the main political 
principles on which to rebuild the Tunisian State.44 It also proved a useful occa-
sion for constitution drafters to reconnect with the reality of the field and made 
them realize the “informative and innovative potential of public participation”45 –  
convincing even the most reluctant deputies of its benefits.46 Drafters’ commit-
ment to translate citizens’ comments into constitutional provisions – which went 
through the amendment of the NCA RoP and the actual consideration and 
inclusion of some recommendations that stemmed out of the dialogue into the 
text – also contributed to make public participation effective.

But above all, the participatory experience proved a unifying moment for 
the drafters. As previously noted, the constitution-making process unfolded in 
an extremely polarized environment, and outreach events saw the participation 
of a number of ideologically positioned citizens who were keen on expressing 
and defending their views. Such a tense atmosphere could have easily got out 
of hand had the NCA members adopted a divisive stance along these ideo-
logical lines. On the contrary, they demonstrated an impressive sense of unity –  
rarely observed during the debates at the NCA – and the pedagogy they used 

44	 NCA/UNDP, 2013: 2.
45	 DRI, 2011: 4.
46	 Author’s interview with B. Abdelkafi.



Tunisian constitution-making process  83

during all the events proved extremely valuable in preventing any potential 
conflict. Being aware of their common responsibility to defend and promote 
the constitutional project, they put aside their ideological disagreement, even 
in time of serious political crisis,47 to carry the project together. It is interesting 
to note that, at this point of the process, the dividing line had shifted from an 
initial one between the drafters themselves (mainly Islamist/secular), towards a  
drafters/citizens divide, where all the NCA members would find themselves on 
the same side.

Last but not least, the participatory process was entirely indigenous in 
its content; as defined by its initiator, it was “a Tunisian process for Tunisian  
people.”48 In spite of the critics raised against the UNDP’s financial and logistical 
support, the international organization never interfered in any substantive issue. 
Influence of other constitutional experiences was also limited. If various interna-
tional organizations following the Tunisian process at the time encouraged more 
participation based on the examples of previous successful cases – among which 
South Africa was always presented as a model – none was strictly followed to 
develop the Tunisian approach and no foreign organization was directly involved 
in its implementation either.49

Limits and lessons to be learned

However, this bright picture should not overshadow a number of dark zones, 
especially when looking at the long-term effects and implementation phase of 
the constitution. The aftermath of the drafting process and participation project 
indeed seem to reveal that the Tunisian Constitution was still not fully perceived 
as the constitution of the whole Tunisian people.

The participatory project, as innovative as it was, indeed remained limited in 
scope and obviously did not reach all citizens. Although there is no set numerical 
threshold to determine whether a participatory process is sufficiently inclusive, 
the dissemination of information in the Tunisian case remained limited due to 
the absence of a wide information campaign around the various events, and the 
whole project ended up being unknown to a large fringe of the population (TCC, 
2015: 68). Fearing that it could not manage large crowds of people, the NCA 
eventually communicated timidly, and de facto limited the number of partici-
pants at outreach events, thus leaving many people with a continued sense of 
marginalization. While broadening these events might not have been a realistic 
option, communicating on a more regular basis around the NCA’s daily work 

47	 Since the beginning of the constitution drafting process and even more so at the time of imple-
mentation of the participatory project, the NCA and the overall Tunisian political scene were 
extremely polarized between supporters of the Islamist party and of the secular opposition. This 
tension was further aggravated by the political assassination of leftist leader Chokri Belaïd on Feb. 
6, 2013, i.e., during the last weeks of the national dialogue in Italy. In spite of this, the process 
went forward and was concluded peacefully.

48	 Author’s interview with B. Abdelkafi.
49	 Ibid.
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could have helped to keep citizens informed and interested in the constitution-
drafting process. Monthly encounters with the citizens in the field – as initially 
provided for by the RoP – would also have contributed to “bridge the information 
gap” between the elected officials and their constituents (TCC, 2015: 156). Such 
a gap actually became clearly visible in the post-adoption phase.

In May 2014, the NCA indeed organized a last outreach event in the regions –  
the so-called “Month of the Constitution” – aimed at presenting to the people 
the constitutional text that had been adopted by the NCA a few months earlier. 
However, the debacle of its launching day in the central city of Sidi Bouzid, the 
birthplace of the Tunisian uprising – where protesters prevented the delegation 
headed by the NCA President from holding the event, calling “not for a constitu-
tion but for employment and development”50 – and the low attendance during all 
the unfolding sessions51 reveal limited interest as well as deep frustration amidst 
the population. The fact that those who attended the meetings did comment as 
much (and sometimes more) on the political and economic situation as on the 
constitutional text itself clearly indicates that the constitution was eventually 
not everyone’s main issue of concern.52

This reflects a broader difficulty common to many constitution-making 
processes taking place in times of transition, and hardly manageable by the 
constitution drafters. This has to do with the overall environment in which 
constitution-drafting processes unfold. Constitution-making indeed occurs more 
often than not in contexts of profound political change and also economic and 
social turmoil, and sometimes high levels of insecurity, which render all authori-
ties not trustworthy in the eyes of people. Such periods also redefine people’s 
priorities, which for many is not the constitution but more immediate concerns 
such as employment and security. It is understandably difficult for people to focus 
on such a long-term project as a constitution when short-term needs and prob-
lems remain unsolved.

Eventually, if participatory constitution-making processes do not necessarily 
lead to “better” constitutions in a normative sense, they could still have a positive 
impact in the sense that they re-give a voice and place to the citizens in the public 
debate and thus create documents that are closer to the people. An identity card 
of a people, where anyone could find the basic common ground that unites him to 
his fellow citizens. Or to put it simply, a constitution of the people, for the people. 
In this regard, the Tunisian experience, in spite of its flaws, has partly succeeded 
in giving a popular imprint to its new constitution. Overcoming the remaining 
feeling of marginalization will require time and efforts to further sensitize people to 
the importance of the constitution – in particular the younger generation – as well 

50	 «Le lancement du mois de la Constitution perturbé par un mouvement de protestation», Babnet 
Tunisie, May 10, 2014: http://www.babnet.net/cadredetail-85029.asp.

51	 3,479 citizens in total attended the event throughout the country. See TCC, 2015: 95.
52	 Authors’ participant observation in various locations of the outreach event. See also TCC, 2015: 

95–96.
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as to urgently deal with more pressing issues such as the dire economic situation. 
The Tunisian experience, however, offers rich lessons – both through its successes 
and failures – to other countries in transition, which could draw on it and seek to 
improve it, while also developing their own national participatory approach.
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6	 The role of participation in the 
two Kenyan constitution-building 
processes of 2000–2005 and 2010
Lessons learnt?

Rose W. Macharia and Yash Ghai

Introduction

Participation in the 2000–2005 and 2010 constitution-building processes in Kenya 
was characterised by different institutionalised1 and spontaneous2 models across 
different social and political spheres. Before the formal constitution-building 
process formally began in 2000, various individuals, groups and institutions had 
been agitating for constitutional reform for some years.3 This chapter analyses 
those models, their scope and influence upon the resulting draft constitutions. It 
also discusses participation4 as initially envisaged in the Constitution of Kenya 
Review Act 1997: where the Organs of Review comprised the the Constitution 
of Kenya Review (CKRC) Commission, District Forums and the National Forum 
(later conference) and how this model changed during the elaborate processes of 
the CKRC and the Committee of Experts (CoE).

Drawing from the resulting draft constitutions, we make conclusions regarding 
the role of various actors and the character of participation, noting distinctions 
between the CKRC (and Bomas) and CoE processes. This chapter concludes 
with a summary of the different pressures for change as well as resistance to 
change, and the circumstances in which reform is possible. 

Kenya’s struggle for a new constitution was undoubtedly intensified by the 
global political shifts of the 1960s to the 1990s. The Nkrumah African revo-
lution first raised the possibility and then realised the actuality of African 
independence in the full glare of the colonised world (Ogoth/Ochieng 1995). 
On 3 February 1960, the British Prime Minister, Maurice Harold MacMillan, 
delivered the famous “wind of change” speech. He acknowledged that the  

1	 In this chapter, the institutionalised models are those which are formally prescribed, by law, and can 
be traced in Kenya to the Constitution of Kenya Review Acts of 1998, 2002 and 2009.

2	For the purpose of this chapter the spontaneous models are those drawn from events and oppor-
tunities that enabled the public to voice their views and exert influence at the various stages of 
constitutional reform in Kenya.

3	For an excellent account of the role of civil society prior to the formal process, see Mutunga 1999.
4	Participation in this case refers to the various methods employed to enable collective public engage-

ment in the constitution-making process such as public debate, dialogue and civic education.
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processes which gave rise to nation states of Europe were being repeated all over 
the world. He referred to the National African Consciousness (International 
Relations and Security Network (ISN) 2016) in his acclaimed proclamation: 
“The wind of change is blowing through the continent, and whether we like it or 
not, this growth of national consciousness is a political fact. We must all accept 
it as a fact and our national policies must take account of it.” He posed, “Will 
the great experiments in self-government that are now being made in Asia and 
Africa, especially within the Commonwealth, prove so successful, and by their 
example so compelling, that the balance will come down in favour of freedom 
and order and justice?” (Ogoth/Ochieng 1995). Soon after, the air of freedom 
filled the entire African continent.

Kenya gained independence on 12 December 1963 following several years of 
unrest and resistance. The independence constitution was an elite agreement 
between Kenya’s political class and the British administration in the Lancaster 
House Constitutional Conference in London, which took place between 1960 
and 1963 (Maxon 2011). Although the process for the independence consti-
tution is outside the scope of this chapter, it is worth noting that the British 
process for that constitution discouraged popular participation. The key deci-
sions were made in London, between the British government and delegates of 
political parties from the colony. It is as if the British philosophy was that the 
further the political leaders were removed from their supporters, the more com-
pliant they might be to British proposals (for the fact is that the British were  
not merely a neutral umpire – they had their own interests, so that negotiations  
were not only between competing local parties, but also with the British). The 
British may also have assumed that it would be easier to develop or coerce agree-
ments among parties or groups away from their supporters.

Post-independence, various constitutional amendments were made between 
1963 and 1999; notably, the 1982 amendment meant to stifle any opposition 
by making Kenya a de jure one-party state. These amendments were inserted 
into the constitution to protect existing power structures such as an imperial 
presidency. The president had power to appoint members of Parliament (MPs) 
as ministers and assistant ministers. Another tool was the persecution of anyone 
who criticised the government. It is no wonder that when the formal constitu-
tion-making process began, reform of the executive and form of government 
(devolved or centralised) took centre-stage as did a strong and inclusive Bill of 
Human Rights.

During this period, there was outcry from twenty-nine trade unionists 
and parliamentarians who defected from the Kenya African National Union 
(KANU) (Ghai/McAuslan 1970; Okoth-Ogendo 1972) and formed the Kenya 
People’s Party (KPU) to oppose the actions of the president and the consti-
tutional amendments which had curbed human rights and democracy. As a 
consequence, the Constitution of Kenya (Amendment) (No. 2) Act No. 17 
of 1966 was enacted to remove from Parliament a parliamentarian who resigns 
from the party on whose platform he or she had been elected, thus effectively 
causing the removal of the members who crossed over from the ruling party 
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(Okoth-Ogendo 1972). The “turn coat rule” as it was popularly known as, was 
introduced to intimidate any MP who joined the opposition. In effect, it worked 
because 13 of the 29 MPs who had defected, went back to KANU (ibid.).

The pre- and post-2005 models of participation

In this section, we discuss two periods of attempts to adopt a new constitution. 
The first (from 2000 to 2005) involved the appointment of the Constitution of 
Kenya Review Commission (CKRC) to consult the people and also, abiding by a 
set of pre-agreed values, to prepare a draft constitution for further consideration 
in a constituent assembly and ultimately adoption by the National Assembly. 
Two distinct drafts were prepared, the first essentially by a constituent assembly 
based on the CKRC’s draft and the second by the National Assembly (“Wako 
draft” after the Attorney-General), but neither became the constitution – the 
first scuppered by the judiciary, and the second by the people (rejected by a 
majority 58.12 percent).

The second period started in 2008 headed by a committee of experts appointed 
by politicians, in the aftermath of acute violence including the killing of over 
1,500 people in essentially ethnic conflicts and the displacement of 500,000 
people from their homes, following the 2007 elections. The starting points of 
the new draft were the 2004 draft of the CKRC and the so-called Wako draft of 
2005. It ended with the adoption of a constitution by a 68.55 percent majority 
in August 2010 – which is now Kenya’s constitution.

There were unfulfilled promises of a new constitution by the second and third 
presidents, Arap Moi and Mwai Kibaki (during his first term). The latter assumed 
office after a unique multi-party union – the National Rainbow Coalition 
(NARC) – was formed and negotiated to provide a united front to oust President 
Moi. Constitutional reform was sustained by strong criticism of the status quo by 
the civil society, academia, religious groups, the opposition and foreign states 
who threatened to withdraw foreign aid.

In 1994, faith-based groups and civil society organizations under the umbrella 
Citizen’s Coalition for Constitutional Change (4C’s), developed a proposed con-
stitution.5 Instead, President Moi proposed that a team of foreign experts develop 
a new constitution. This proposal was rejected. Ahead of the 1997 general elec-
tions, there were more calls for reform. In 1998, the Constitution of Kenya 
Review Act, 1998,6 was enacted to “facilitate the comprehensive review of the 
Constitution by the people of Kenya and its eventual alteration by Parliament.”7 
The Act established the CKRC, whose mandate was to engage in nationwide 
consultations with the view of preparing a people’s constitution. At first, CKRC’s 
composition did not include members of the civil society and faith-based groups, 
who had been involved in the previous movement for change.

5	See Mutunga 1999.
6	This Act was amended in the year 2000.
7	The long title to the 1998 Act.
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Initially, the government wanted a politically driven process managed by  
politicians and political parties. Civil society, on the other hand, was keen to 
have a participatory process, with the people at its centre (Cottrell/Ghai 2007). 
It is no wonder that the Constitution of Kenya Review Act was amended thrice. 
In 1998, it was amended after civil society protested the exclusion of the people 
from the review process. However, following this amendment, political parties 
could not agree on representation in the review commission, stalling and frustrat-
ing the process. As a result, religious leaders under the aegis of the Ufungamano 
initiative comprising members from the civil society and religious organisations 
formed a parallel process, and embarked on an intensive public-view collection 
exercise.8 This prompted the government to commence another process (2000 
amendment), adequately engaging public participation. An independent com-
mission, drawn largely from civil society, was to collect views from the public, 
including political parties, before drafting the constitution; the opposition and 
religious leaders were not entirely happy with this model.

The notion of two competing and antagonist processes was only likely to cause 
further conflict and invoke violence, as was beginning to happen when Yash Ghai, 
who was offered the chair of the statutory commission, refused to accept it unless 
the two commissions were merged. After protracted negotiations with both factions, 
he was able to bridge the differences between the two factions, setting the stage for 
a joint and a highly participatory process, with heavy emphasis on the values of 
the new constitution, including human rights, gender equality, devolution and an 
accountable executive (introduced in further amendments in 2001 to the Act).9

This inspired adoption of a unified road map that would guide the review 
process based on the principles of: (a) trust and national consensus; (b) peace 
and non-violence; (c) respect for human rights and freedoms; (d) police protec-
tion; (e) regard to the independence of the commission and its members; and  
(f) restraint from any political or administrative action that would adversely 
affect the success of the review process (CKRC 2003). These values would mark 
the character of the process.

Constitution of Kenya Review Commission and the National 
Constitutional Conference

The Constitution of Kenya Review Act was to “facilitate the comprehensive  
review of the Constitution by the people.”10 Five organs were instrumental 
to this process: the Constitution of Kenya Review Commission (CKRC), the 
Constituency Constitutional Forum (CCF), the National Constitutional 
Conference (NCC), Referendum and the National Assembly.11 CKRC was 

  8	 See Cottrell/Ghai 2014.
  9	 For a detailed account of the negotiations, see Mati 2012.
10	 The Constitution of Kenya Review Act (CAP 3A).
11	 The Act provided for twenty-nine members (twenty-seven commissioners appointed by the 

National Assembly, the attorney general and secretary to the commission). According to 
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mandated to collect views from the public, conduct civic education, compile 
research drawn from other jurisdictions and draft a bill amending the consti-
tution to be presented to the National Assembly for debate and enactment.12 
The CKRC review process was the most participatory of the three stages lead-
ing to the first constitutional referendum in 2005. The nationwide consultations 
yielded more than 35,000 memoranda from the public. The terms of reference of 
the commission necessitated a process that would strengthen the following val-
ues: peace, integrity, national unity, clear separation of powers, participation of 
the people in governance, inclusiveness, equity and equitable access to national 
resources, national integration and unity, rights and freedoms, management of 
public affairs and consensus for nation-building.13

The features of the CKRC-led process were: first, that participation would be 
prioritised through the processes and procedures guiding the organs of review and 
their mode of conduct, and second, collection and collation of people’s views. 
Public participation during this phase was structured as follows: the Constituency 
Constitutional Forum (CCF), whose mandate was to enable “debate, discuss, col-
lect and collate views from the public at the district level”14 and the National 
Constitutional Conference on the draft constitution developed by CKRC at the 
national level.15 The resulting draft constitution would thereafter be presented 
to the National Assembly for adoption. The National Assembly would be able 
either to accept or reject the document as a whole, but not make changes.

The constitution-making process was the embodiment of hope for economic 
growth, political freedoms, stability and individual and societal fulfilment. In 
particular, the people expressed fourteen critical issues to be included in the 
draft constitution: (1) the guarantee of a decent life, with the fundamental 
needs of food, health-care, water, clothing, shelter, security and basic education;  
(2) peace and stability; (3) a fair system of access to land and justice remedy-
ing past wrongs; (4) inclusion in decision-making; (5) shared power; (6) good 
leadership and integrity; (7) corruption-free society; (8) police respect and pro-
tection; (9) equality of men and women’ (10) sustainable future for children and 
future generations; (11) complete inclusion and treatment of persons with dis-
ability; (12) freedom of culture and belief; (13) government accountability; and  
(14) strong institutions (CKRC 2005, 63).

the Constitution of Kenya Review Act, 1998, the commission was designed to include mem-
bers drawn from the inter-parties Parliamentary Committee (IPPC), the Muslim Consultative 
Council and the Supreme Council of Kenyan Muslims, the Kenya Episcopal Conference, the 
protestant church in Kenya, the Kenya Women’s Political Caucus, the National Council of Non-
Governmental Organisations and at least two representatives from each of the eight provinces in 
Kenya. The CAP 3A formula, however, provided a leaner and centrally appointed membership. 
It should be clarified that the referendum referred not to people’s verdict on the final draft, but to 
the power of the constituent assembly to hold a referendum during its tenure, as a way to resolve 
varying differences among its members. The assembly made no use of it, partly to save time.

12	 CAP 3A, Section 17.
13	 CAP 3A, Section 3.
14	 CAP 3, Section 20.
15	 CAP 3A, Section 27(1)(b).
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CKRC published its first report and draft constitution on 27 September 2002 
(CKRC 2002) following the CCF process which paved the way for the NCC 
process. The NCC, which was a critical aspect of the constitution-making pro-
cess, was carefully composed to ensure representation from various facets of the 
Kenyan society. It was made up of 629 delegates: all members of the CKRC (who 
were not allowed to vote), all the members of Parliament, representatives from 
all the registered political parties, women organisations, religious organisations, 
trade unions, nongovernmental organisations, and representatives from all the 
districts (Saati 2015). Inevitably, this careful composition reflected various inter-
ests. As such, it was a collection of concentrated group interests with potential 
costs and benefits16 to the actual representatives and to those represented. The 
representatives had either individually or institutionally interacted with the con-
stitution-making process, historically (as was the case with the civil society,17 
women’s groups and religious organisations18), professionally and politically (as 
was the case with members of the National Assembly), through various avenues 
of constitutional agitation or negotiations with existing structures of government. 
The NCC was also a major determinant of the issues that would be isolated for a 
referendum in the instance that there was no agreement, either by way of consen-
sus or a two-thirds majority vote. The Act adopted the standard two-thirds present 
and voting rule with respect to “proposals for inclusion into the constitution,”19 
failing which any proposed issue might be presented to the people through a 
referendum if not resolved through a repeat vote and if elected to be referred as 
such by two-thirds of the members present at the NCC.

A critical component of the NCC membership was members of Parliament. 
Unfortunately, President Daniel Arap Moi dissolved Parliament in October 
precipitating the December 2002 general elections, thus disrupting the work of  
the CKRC and the convening of the NCC. Ghai thought that Moi had agreed 
to his request to postpone the election, which under the constitution he could 
delay as late as March 2003, so that the new constitution would be ready by then  
and the new elections could be held under it. It is unclear why he reneged on his 

16	 See Potters/Sloof 1996. Structural characteristics of interest groups as well as their activities influ-
ence policy. The political activities of these groups, for instance, are a “transaction cost to be 
borne by the interest group in order for the favourable structural attributes to be effectuated.” 
Political activities include going to court, influencing and mobilising the public, even conducting 
civic education. We may consider time and expertise as a cost borne by these interests and the 
resulting draft provisions representing clear benefits of their engagement. These provisions would 
then improve the structural characteristics of the groups involved, such as enabling a critical mass 
of female representation in government.

17	 See Mutunga 1999, and CKRC 2005, 39. The Law Society of Kenya, International Commission 
of Jurists, and the Kenya Human Rights Commission presented a proposal for a model constitu-
tion in 1994 sparking serious debate and negotiations on the future of constitutional reform in 
Kenya. The authors do not think the model constitution was much use, though most of its values 
were included in later documents.

18	 See Cottrell/Ghai 2007, and CKRC 2005, 39. In 1994, Catholic Bishops issued a pastoral letter 
demanding constitutional reform.

19	 CAP 3A., Section 27(5)(i).
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undertaking – he did sometimes mention that the US and UK would criticise 
him if he did not hold the elections in December (which had become customary, 
rather than requisite). It is possible that his decision was partly a result of active 
sabotage by politicians who saw the NCC and CKRC as a threat to their interests 
of enlarged power. As it was, the process was interrupted until April 2003. It 
could have been held earlier if the new President Kibaki had not turned against a 
new constitution (Cotrell/Ghai 2007). The people were sceptical about govern-
ment interference in the CKRC-led process. Although the CKRC and especially 
the chair and some commissioners were fully dedicated to its mandate, there was 
a tendency by the government at the time to improperly interfere in legal, elec-
toral and public processes. For instance, the history of commissions in Kenya 
and their unfinished and unrevealed reports made many Kenyans suspicious of 
government interference in important public processes (Kenya Human Rights 
Commission 2000). The willingness of the public to participate in the process of 
enacting a new constitution was the belief that the constitution-building process 
would improve governance and, consequently, the lives of citizens. It was a dif-
ficult time for those who were fully committed to the process. Kenyans today 
appreciate the contribution of the CKRC leadership, especially the chair of the 
commission and certain commissioners on the team who ensured that the peo-
ple’s views were collected, analysed and presented to the NCC for debate.

Obtaining consensus, consistent debate and discussions at the NCC were 
difficult. The various represented interests had hardline positions about 
critical aspects of the draft constitution. The process had been designed by 
legislators, not economists. It, therefore, did not come with prescribed incen-
tives and remedies to reduce or unlock political capture, negotiations gridlock 
and instrumental irrationality (Dixit 1996). There were numerous principal-
agency complexities ranging from powerful principals to an informed electorate 
(Cottrell/Ghai 2007). The uncertainty of the draft constitution on the struc-
tures of power made politicians nervous about the next electoral outcomes. 
Their participation in this process was bounded by the unknown costs and gains 
of various provisions. The emerging nervousness of the date of completion of 
CKRC’s mandate can be attributed to the information asymmetry that existed 
in the actual contents of the draft bill. These complexities made consensus at 
the NCC painstakingly difficult.

For instance, despite the inclusive formula within the NCC, its legitimacy as 
a “constituent body” with the mandate to adopt the draft constitution (instead of 
the Kenyan people) was challenged for want of mandate from the sovereign (i.e., 
the people). The CKRC Act empowered the NCC to adopt a draft constitution 
which would then be presented to the National Assembly for debate and adop-
tion. This, in our view, would have yielded a constitution that was closer to what 
the people had wanted. It would have minimised political influence through ref-
erendum campaign and instead focused on civic education.

However, Reverend Timothy Njoya led a group of seven others in an appli-
cation to the High Court (High Court of Kenya 2004), which challenged (a) 
the composition of the NCC on the basis that its members did not have the 
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direct mandate of the people to engage in the process of constitution-making; 
(b) the requirement to subject the outcome of the NCC deliberations to further 
debate and amendment by the National Assembly; and (c) the restrictive nature 
of the Constitution of Kenya Review (National Constitutional Conference) 
(Procedure) Regulations, 2003, which restricted debate, discussions and amend-
ments to items within the scope of the draft bill.20

According to the applicants, the National Assembly’s constitutional mandate 
was limited to enacting constitutional amendments as opposed to enacting an 
entirely new constitution, and the people had a right to participate in the con-
stitution-making process through a referendum despite the outcome of the NCC. 
Two out of three judges, Ringera J. and Kasango Ag. J., ruled that all Kenyans 
had the mandate to exercise their constituent power through a referendum. 
Consequently, the challenged provisions of the Act were declared unconstitu-
tional. Further, the court held that even though Parliament had the power to 
amend, alter, repeal and reenact the law, the act of enacting a new constitution 
was a preserve of the people of Kenya collectively as opposed to Parliament as a 
single entity.21

The third judge, Kubo J., held that Parliament’s power was not limited to 
amending the existing constitution but could repeal and replace it with a new 
one, and that the questions before the court required resolution through a leg-
islative as opposed to a judicial process. In order for the court to determine 
that a referendum was mandatory, it had to be expressly provided for in the 
legislation.

This decision presented the first major deviation from the consensual process 
as promulgated by Parliament in the CAP 3A.). The case was stimulated by the 
Kibaki government itself, which by now had lost interest in reform. Even though 
this decision was made after the CKRC draft constitution had been adopted at 
Bomas, a referendum was now a mandatory component of the process and would 
mark the last stage of the constitution-building process.

During the process, attitudes towards the process kept changing. Politicians 
oscillated between supporting an inclusive and people-driven process to com-
pletely sabotaging the process. Shifting interests primarily contributed to this 
phenomenon. The opposition’s intent was to displace Moi. However, because 
of the anticipated power take-over following Moi’s exit, they were also keen 
to maintain unrestrained political power. It was widely believed that Kibaki’s  

20	 Rule 19 provided for a general debate on the report and the draft bill in plenary sessions at the 
start of the process, up to ten minutes. The purpose was to “open the debate on the merits and 
principles contained in the Commission’s Report and the Draft Bill.” Section 4 of the Rule says, 
“When the Chairperson is satisfied that each delegate wishing to speak has had an opportunity to 
speak, he shall declare the general debate closed without question put,” (i.e., no decision). When 
the discussions started in committees and finally in the conference, there were no restrictions on 
what amendments or new proposals could be introduced.

21	 For a critique of the decision, see Cottrell/Ghai 2007, and see Juma/Okpalu 2012 for a thoughtful 
analysis of this and other judicial decisions on constitutional processes in Kenya.
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primary objective was to establish the Kikuyu hegemony (as in the days of Jomo 
Kenyatta) by replacing the Kalenjin hegemony of Moi.

The process also affected people’s attitudes. At its start after the fall of the 
Berlin Wall, there was a global wave of opposition supported by powerful states. 
There was pressure for the ruling government to adopt democratic and fair gov-
ernance structures based on human rights. This pressure was tied to withdrawal 
of economic and aid benefits. At the beginning of the new millennium, there 
had been political alliances, and other compromises that changed various atti-
tudes towards constitution-building. Those who were committed to values stayed 
true to the process while those in pursuit of political and other benefits changed 
position based on their interests.

The role of the media

The media was also an important tool of participation. The CKRC Act mandated 
the Kenya Broadcasting Corporation and other registered media broadcasting sta-
tions to provide air-space to disseminate the report of CKRC through electronic 
and print media.22 CKRC also facilitated media coverage of meetings at Bomas, 
during the NCC and its committees, and daily interviews with the chair. The 
media provided enormous support to the process, facilitating information dis-
semination in various forms: television, radio, print and sign language (Cottrell/
Ghai 2007). At the start of the process, most Kenyans had never engaged in the 
process of enacting any constitution, let alone a national constitution. So it was 
critical to ensure that civic education was conducted in every part of the country. 
The media, together with CKRC, ensured that the debates, expert and ordinary 
opinions were widely spread through television, radio and print. Though the 
media was completely invested in ensuring that the people enjoyed the debates, 
sometimes only the “heated” aspects of those discussions and the controversial, 
disputed issues received prominent coverage (Ghai 2014).

The Wako draft

CKRC led deliberations at Bomas and midwifed the birth of a document popularly 
known as the “Bomas draft” or the “people’s constitution.” Kibaki’s government 
was opposed to two critical aspects: the parliamentary system of government and 
devolution (whereby provinces and districts would get significant powers). So 
the Parliamentary Select Committee, which had been mandated to assist the 
National Assembly in the review following the NCC process, had a retreat in 
Kilifi to reconsider the Bomas draft. This process was obviously at variance with 
the principles contained in the CKRC Act. It was an elite-led process devoid  
of public participation. The resulting document, the Wako draft, disregarded 
principles of transparency, consensus and people’s participation that had marked 

22	 CAP 3A., Section 22(2).
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the CKRC process. Its principal departures from the Bomas draft were the  
restoration of the executive presidency and the removal of devolution, though 
keeping that word.

By the time the 2007 general elections came, the Moi Constitution, which 
people had fought against, was still in force. There was also renewed distrust of 
government and a campaign that was fashioned along ethnic lines, infiltrating 
every aspect of the society, including several former champions of constitutional 
reform. Public participation had been disregarded and replaced by political con-
trol and manipulation. A more than usual degree of violence was deployed by 
political parties, killing over 1,500 people and rendering a million and a half 
people homeless (abandoning their homes in what can best be described enemy 
territory)23 (CIPEV 2008). At the heart of the constitution-making process was 
the interest of the incumbent and other political interests to consolidate power 
at all cost. The forthcoming general elections were doomed to be violent and 
chaotic. Former allies of the Moi regime had become bitter enemies, ready to use 
violence against the other.

National Accord and Reconciliation and Agenda 4 institutions

The events of 2007–2008 awoke the nation and the international community. 
The whole nation was terrified at the degree of violence. It was clear that Kenyan 
politicians were not capable of resolving tensions between the major ethnic 
groups responsible for the violence. The assistance of Kofi Annan and other 
eminent African leaders was organised by the African Union. It played a key 
role in restoring Kenyans to some sanity. The framework for dealing with criti-
cal issues was developed by Annan’s team, in consultation with major political 
parties. The agreement required a review of the Bomas and 2005 draft constitu-
tions by a team of experts (local and external), under the Constitution of Kenya 
Review Act 2008.

The Act stipulated that the process would be led by the Committee of Experts 
(CoE) who would spearhead the participation of various entities in various forms 
of consultation, thematic discussions, written memoranda and public hearings 
encouraging public dialogue and consensus on the contended executive, legis-
lature and devolution aspects of the earlier draft constitutions for presentation 
to the National Assembly for approval and then a national referendum for the 
final decision.

The CoE was aided by a reference group of thirty representatives from civil 
society. The process was bound to conclude in twelve months. Within this time, 
the committee was expected to complete its mandate24 – conduct civic educa-
tion, collate views that had been raised during the 2001–2005 process and collect 
views on contentious issues.

23	 See CIPEV 2008.
24	 Section 28, CKRC Act, 2009.
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Political buy-in was, however, critical. A consultative forum with political 
parties was held on 2 September 2009 (Kimiti/Kamondia/Kimari 2009). The 
essence of this consultation was to reconcile the different political views regard-
ing the proposed draft constitutions. The various political parties had taken 
different stands on the proposed Bomas draft. The Kenya African National Union 
(KANU) party had been opposed to the adoption of a new constitution in the 
1990s and 2000s. For KANU, maintaining the status quo was an important fac-
tor in continued power. At the CoE meeting, however, KANU firmly indicated  
support for the proposed draft. The CoE sought the engagement of political 
parties to attain political, religious and cultural consensus as well as reinforce 
civic education to obtain an affirmative referendum result. This phase of the 
process was marked by higher levels of political interference compared to the 
CKRC process. In consequence, the resulting document was much more of a 
political compromise.

The harmonised draft was launched on 17 November 2009 followed by thirty 
days of national dialogue. The CoE consultative process shaped various aspects of 
governance represented in the Harmonised Draft. CoE reported that there was an 
equally divided preference for a pure presidential and pure parliamentary system. 
However, there was a unanimous rejection of an imperial president. As a result, 
the Harmonised Draft adopted a “dignified stately cum semi-executive presidency 
with sufficient authority to oversee, unite and protect the country but without the 
baggage of the day to day running of Government which previously exposed the 
office to abuse and misuse of power” (Kamondia/Kimiti 2009). It also included 
provisions for the impeachment of the president and vice president and the 
appointment of non-politicians into the cabinet to balance between professional-
ism and politics. The devolved system of government was proposed to regulate 
regional development, and address historical injustices and marginalisation. The 
Senate was proposed to protect the devolved units and ensure equitable and fair 
distribution of resources to these units. Provincial administration unit was pro-
posed for dissolution because its roles would overlap with the devolved units.

The Revised Harmonised Draft was then subjected to review by a Parliamentary 
Select Committee, Reference Group and Parliament. The symbolic implication 
of receiving the document on behalf of various groups signified the keen intent 
to ensure that the marginalised were fully represented.25 The CoE felt obliged to 
accept various proposals of the Parliamentary Committee,  most notably a shift to 
an executive presidency. After the failure of the National Assembly to agree on 
any amendment, it was presented to a referendum on 4 August 2010 and adopted 
by 68.55 percent of the registered voters. It was promulgated on 27 August 2010.

25	 Fatuma Gathoga received the draft on behalf of the women, Peter Mwaura received a braille copy 
on behalf of persons with disability, George Muchai received it on behalf of workers, Billy Phillip 
and James Itone received it on behalf of the youth, Rehal Baldip on behalf of the Sikh community, 
Chitnis received a copy on behalf of the Hindu Faith, Abdulahhi Abdi on behalf of the Muslim 
faith, while Arch Bishop Zacheaus Okoth on behalf of the Christian faith, Bishop Sulumeti on 
behalf of the Reference Group, Musalia Mudavadi for the Parliamentary Select Committee and 
the Clerk of the National Assembly received Parliament’s copy.
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Conclusion

Based on these processes, we draw several conclusions:

(a)	 Constitution-making often follows periods of oppression or dictatorship. As in 
Kenya, the end of the cold war prompted calls for constitutional, institutional 
and legal reforms in a number of African countries, including Uganda, South 
Africa and Ethiopia. Nevertheless, the initiatives as well as the process were 
largely driven by local groups (despite the brief but critical intervention in Kenya 
by the African Union through the Kofi Annan team). These processes were 
value-driven. Public participation reinforced the ownership of these values.

(b)	 The change in attitudes towards reform resulted from the length of time 
taken to complete the process, prompted by intervening factors: political 
party defections, boycotts of the process, political interference to slow down 
the process, constitutional challenges to the process, and regime change; the 
Constitution of Kenya, 2010, was indeed the result of a laborious process, 
overcoming many obstacles spanning over three decades.

(c)	 A process controlled by politicians and political interests ends up with a 
political compromise which does not prioritise the views of the public. The 
CKRC-led process was multi-interest and multi-sectoral compared to the 
CoE process. The CKRC process was more participatory. Politicians wanted 
to drive the process from the onset. Opposition leaders took on constitu-
tional reform as a way of ousting President Moi’s dictatorship. However,  
civil society largely neutralised political hijacking of the process by insisting 
that the process had to be people-driven and centred. Although sometimes, 
some of their leaders also became compromised. The infusion of people’s 
views into the CKRC process culminated in a document that not only con-
sidered the interests of the political elite but those of women, the youth, 
persons with disability, marginalised (and forgotten) communities and other 
diverse interests. The result was a draft constitution that contained provi-
sions acknowledging the role of marginalised groups (including women) in 
governance and politics, rights and obligations. It may be safe to assume that 
had political interests purely taken centre stage during the CKRC process, 
certain aspects would have taken more prominence at the expense of others.

(d)	 The process educated people in democracy. There were various interests at 
play throughout the constitution-building process. All through participation 
and civic education, the public was engaged in critical lessons on democracy: 
about rights, duties, values and norms associated with democratic govern-
ance. The resulting Constitution of Kenya, 2010, is an embodiment of the 
people’s aspirations and persistence.26 As we have demonstrated, participa-
tion is also a form of understanding, cooperation and reconciliation.

(e)	 The strength of the impact of participation upon democracy was aptly cap-
tured by Mutunga CJ (Supreme Court of Kenya 2012, as he then was) thus:

26	 Article 10 of the Constitution of Kenya, 2010, lays out these values and principles of democratic 
governance.
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There is no doubt that the constitution is a radical document that 
looks to a future that is very different from our past, in its values and 
practices. It seeks to make a fundamental change from the 68 years of 
colonialism, and 50 years of independence. In their wisdom, the Kenyan 
people decreed that past to reflect a status quo that was unacceptable 
and unsustainable, through: provisions on the democratization and 
decentralization of the Executive; devolution; the strengthening of 
institutions; the creation of institutions that provide democratic checks 
and balances; decreeing values in the public service; giving ultimate 
authority to the people of Kenya which they delegate to institutions that 
must serve them, and not enslave them; prioritizing integrity in public  
leadership; a modern Bill of Rights that provides for economic, social and 
cultural rights to reinforce the political and civil rights, giving the whole 
gamut of human rights the power to radically mitigate the status quo and 
signal the creation of a human-rights State in Kenya; mitigating the sta-
tus quo in land that has been the country’s Achilles heel in its economic 
and democratic development. These instances, among others, reflect the 
will and deep commitment of Kenyans, reflected in fundamental and 
radical changes, through the implementation of the constitution.
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Participation in Senegal and in Central 
African Republic

Leopoldine Croce

Introduction

The present paper assesses public participation in recent constitutional reform 
processes in Senegal and in the Central African Republic (CAR).

The choice of case studies straddles francophone Africa’s perhaps most and 
least stable democracies. Yet, both processes involved similar institutional 
devices, such as geographically stratified consultation, popular assemblies, 
appointed constitution drafting committees, constitutional court opinions, and 
blanket adoption by referendum.

The paper ultimately encounters a paradox: very different actors initiated and 
drove public participation in CAR and in Senegal. But despite unprecedented 
actual citizen participation in both countries, neither of the two adopted con-
stitutional texts prescribes increased citizen participation for future constitution 
making and building processes.1

Colonial commonalities and disparities

In the early 1900s, the territory of today’s CAR was subsumed into French 
Equatorial Africa, while Senegal was folded into French West Africa. Senegal 
had been Islamized in the 11th century, and Sufi brotherhoods underpin its civil 
society until today. CAR, in turn, remained animist until the arrival of Christian 
missionaries in the late 19th century.

Contrary to many African nations, both Senegal and CAR use a widespread 
national vernacular – Wolof and Sango, respectively – since both countries’ 
borders align with topography. Their linguistic homogeneity and geographic 
contiguity, hence, would lend itself to nation building – and by extension to 
constitution building (Federation of the Free States of Africa 2017).

But while peanut farming dominated Senegal’s colonial economy, mining 
drove CAR’s: Sizable uranium lodes were confirmed there in 1956, followed 
by the discovery of some of Africa’s richest deposits of diamonds, gold, and oil. 

1	This is except for the introduction of universal standing before CAR’s Constitutional Court in 
matters of unconstitutionality (article 98 of CAR’s 2016 Constitution).
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Their former colonizer’s economic stakes in granting CAR and Senegal respective  
self-determination thus diverged considerably between the two territories 
(Kanisani 2011).

Founding fathers

Prior to decolonization, Léopold Sédar Senghor and Barthelémy Boganda represen
ted Senegal and CAR respectively in France’s Union Assembly, which also served 
as the Constituent Assembly for France’s Fourth Republic. In 1946, then head-of- 
government Charles de Gaulle advocated for a bicameral presidential system. But the 
elected Constituent Assembly – itself a legislature – favored the parliamentary sys-
tem. De Gaulle resigned, and the constitution was narrowly rejected by referendum. 
Fresh parliamentary elections were held – with Senghor and Boganda reelected. The 
new assembly revised its draft, retaining the parliamentary system, albeit with two 
chambers. This time, the text was narrowly adopted by referendum.

Senghor and Boganda thus served as elected constitution-makers of the French 
Fourth Republic, and witnessed its parliamentary system grapple with the Algerian 
War. In 1958, Senghor, but not Boganda, was invited to negotiate the optional 
clause that framed the colonies’ independence under the draft constitution for 
France’s Fifth Republic2 – which simultaneously ushered in presidentialism.3

Both Senghor and Boganda subsequently played key roles in delivering the 
vote of their respective overseas constituencies to ensure passage of de Gaulle’s 
convoluted referendum package. Copies of the 1958 Constitution were printed 
and distributed across the French-African territories (Simonis 2008). The bulk 
of the electorate, however, couldn’t unbundle the nuance between a “no” vote, 
entailing immediate, unconditional independence, versus a “yes” vote, comport-
ing membership in the French communauté, which preemptively fettered the 
colonies’ impending sovereignty.

Adequate propaganda was hence put in place to ensure strong participation, 
as well as “results to meet the expectation of government” (Simonis 2008, 63). 
By universal suffrage, Oubangui-Chari (today’s CAR) voted 98.5 percent, and 
Senegal 97.55 percent in favor of de Gaulle’s presidentialism/communauté package 
(African Elections Database 2011).4 In hindsight, the rushed 1958 plebiscite – 
with its overseas outcome a foregone conclusion – set a fateful precedent for public 
participation in francophone Africa’s constituent processes ever since (Fall 2014).

Once the 1958 community framework entered into force, Senghor proclaimed 
Senegal’s independence, while Boganda sealed that of CAR.5 When designing 

2	Along with Félix Houphouet Boigny and Lamine Gueye in Simonis 2008, 66.
3	Political system choice remains relevant in this paper in terms of the right to initiate constitutional 

reform. The 1958 Constitution initially stipulated indirect presidential election. The text was sub-
mitted to a popular referendum across the union, both in France and in its overseas territories. Four 
years later, de Gaulle introduced the directly elected presidency, also by referendum.

4	Only Guinée rejected the referendum, opting for immediate independence – without ties to the 
proposed communauté.

5	Both states became members of the United Nations in 1960.
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respective national constitutions, Boganda embraced presidentialism from the 
outset, whereas Senghor opted for a three-year experiment with the parliamen-
tary system. Initially, neither constitution was submitted to referendum, although 
Senegal’s subsequent 1963 conversion to presidentialism was approved by 99.45 
percent of its electorate.

Constitutional evolution

Senegal’s 1963 Constitution survived 38 years without abrogation, among Africa’s 
longest-lived – perhaps because it was amended 37 times (Fall 2007a). Limited 
multi-party democracy was introduced in 1974 and consolidated in 1981 (Fall 
2007b). But Senghor’s socialist party ruled for 40 years until its electoral defeat by 
Wade’s PDS. The year 2000 marks Senegal’s first democratic change of power, 
followed by its second in 2012 with the election of current President Macky Sall.

Since independence, Senegal thus witnessed only three constitutions – and 
no military coup. By regional comparison, the Senegalese have thus collected a 
rare dividend on upholding their social contract – political stability and social 
peace. And even if many of Senegal’s constitutional amendments deconsoli-
dated balance and separation of powers, electoral multi-party democracy was 
ultimately preserved and gradually refined (Fall 2011; European Union Election 
Observation Mission 2012).

In contrast, upon CAR’s independence, its mineral riches attract suitors from 
outside the communauté, sending the nascent republic’s constitution making on 
a turbulent tailspin: In 1959, Boganda opens channels to China, and weeks later, 
dies in a plane crash, depriving the fledgling nation of its founding father. Daniel 
Dacko is elected president the same year. He dissolves Boganda’s political party, 
stripping CAR of ideological cohesion.6

In 1966, Colonel Bokassa overthrows Dacko in a military coup, abrogat-
ing the 1959 Constitution. Bokassa rules by decree until adopting his imperial  
constitution in 1976, followed by his notorious coronation ceremony.7 Three 
years later, Bokassa is himself overthrown in a counter coup in 1979, and Dacko 
is reinstalled. A national conference is convened to draft a new republican  
constitution, which is adopted by referendum.

But in 1981, General André Kolingba overthrows Dacko, abrogates multi-
party democracy, rules by constitutional declaration, and holds a 1986 plebiscite 
on CAR’s fourth constitution, the approval of which automatically extends his 
presidential mandate for another six years (Association Manassé 2017).

In 1992, Kolingba holds and loses elections, but annuls results, and in 
1993, Ange-Félix Patassé is ultimately elected, and France intervenes to foil 
attempted coups against him in 1996 (Bissengue 2017). Then Patassé is ree-
lected in 1998, but overthrown in a coup by François Bozizé, who suspends 
Patassé’s 1995 Constitution and rules by constitutional declaration. He submits 

6	Mouvement pour l’Evolution de l’Afrique Centrale (MEDAC).
7	For an extensive overview please access Unmondepygmee 2011.
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a new constitution to referendum in 2004 and is reelected in 2005, but then 
deposed by Michael Djotodia, a northern Muslim, in a 2012 coup, which abro-
gates Bozizé’s 2004 Constitution.

France deploys military forces in response to sectarian mass killings in the 
wake of the coup, and motions the United Nations Security Council to authorize 
a peacekeeping mission under the Chapter VII mandate (Ministère de la Défense 
2016; United Nations 2017).

Constitutionalism today

Disparities in respective political economies may have instilled a deeper sense of con-
stitutionalism in Senegal – including in its army – than in CAR, where coup leaders 
have repeatedly legitimized unconstitutional power grabs by submitting new constitu-
tions to referenda. Such abuses of process spawned pro forma constitutions that lacked 
popular buy-in, provoked counter-coups, and embroiled CAR in a vicious cycle.

The opposite applies to Senegal: While successive presidents opportunistically 
and frequently refashioned constitutions, no Senegalese constitution ever suc-
cumbed to an unconstitutional overthrow (Kanté 1989, 145). Malleable as they 
were, Senegal’s more resilient constitutions framed two peaceful alternations of 
power – in line with the republican calendar they enshrined (Fall 2014, 7).

It follows that CAR’s citizenry came to accord less relevance to its short-lived 
constitutions and to constitutionalism than Senegal’s. CAR’s political power 
flowed from the gun, while in Senegal it was won by elections – and pursu-
ant to the constitution. Despite this disparity, it will be shown here that both 
populations came to associate constitutions with the whim of their respective 
presidential framers, rather than with the free expression of the will of the people.

Recent constitutional reform triggers

The two countries’ regimes that preceded most recent constitutional reforms fur-
ther reflect Senegal’s stability vis-à-vis CAR’s volatility: Senegal’s Abdoulaye 
Wade was elected in credible and competitive elections, whereas CAR’s François 
Bozizé seized power in a coup. Yet, Senegal’s and CAR’s 2015–16 constitutional 
reform cycles share several key precursors.

From the outset, both presidents framed their rule with their personal con-
stitutional projects. Neither president sought adoption through the legislature, 
but rather submitted their project directly to referenda.8 But later in their terms, 
both presidents realized that their personal ambitions outgrew the limits of their 
self-made constitutions. Respectively in 2008 and 2010, both Wade and Bozizé 
hence began chipping away at constitutional fetters on their presidential terms 
and mandates (Le Citoyen 2010).

Since their political parties now held supermajorities in respective legisla-
tures, and perhaps also because their personal electoral popularity had waned, 

8	Article 112 of CAR’s 2004 Constitution.
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both presidents shifted to parliamentary amendment procedures, even though 
they initially had their constitutions legitimized by referendum only (Elgie 2010; 
Bolle 2010).

Allegations of unconstitutionality arose, since both texts seemed to entrench 
presidential term-limits by referendum.9 Senegalese and Central African opposi-
tions thus decried parliamentary amendment procedures as subverting letter and 
spirit of the constitution, thereby undermining popular sovereignty (Bolle 2010). 
Constitutionalism seemed to germinate.

Presidential hubris

Furthermore, Wade and Bozizé committed the type of overreach prone to alien-
ate even their innermost circles: They groomed their sons for succession. Wade 
entrusted four concurrent ministerial portfolios to his son Karim, while Bozizé 
appointed his son Jean-Francis as minister of defense (Duhem 2016a). In 2011, 
Wade proposed to introduce the vice presidency – an obvious device to shoehorn 
Karim into the presidency without facing elections (Bolle 2008a).

Wade’s tactical choice of the parliamentary procedure to achieve this goal 
sparked the popular uprising of June 23, which inspired the citizen slogan “Don’t 
touch my constitution” (Bolle no date; own translation).10 Overnight, the 
Senegalese Constitution had become a fetish (Kamto 1997, 177). The Senegalese 
claimed ownership of the very constitution that was hitherto monopolized by its 
presidential framer. Thousands of protesters besieged Parliament, so that MPs 
ultimately dropped Wade’s amendment (SeneNews Actu 2011). Wade aban-
doned the bill the following day (L’express 2011).11 In Senegal, constitutionalism 
had prevailed – by way of the street.

Insufficient checks and balances

Deferential judicial interpretation of constitutions further fueled perceptions 
of presidential subterfuge in both countries, while it also frustrated attempts at  
public participation in constitutional processes.12 Senegal’s 2001 constitution 
had retained the French model of the constitutional council, and its particular 
variant even allowed the president to single-handedly pick the full bench. At the 
same time, it denied direct citizen standing to challenge unconstitutional execu-
tive, legislative or administrative action.13

  9	 See articles 108 of CAR’s 2004 and 127 of Senegal’s 2001 constitutions.
10	 RADDHO (Rencontre Africiane pour les Droits de l’Homme), please view: Leral.net (2011).
11	 In this context, distinction of optional and mandatory referendum becomes relevant: Both coun-

tries’ successive presidents had hitherto used only optional referenda, the timing of which they 
controlled. So far, neither country had triggered mandatory referenda, in order to comply with 
constitutional entrenchment, such as Senegal’s article 27. Senegal’s 2016 referendum was to 
depart from this historical pattern.

12	 Les Décisions et Avis du Conseil Constitutionnel du Sénégal, Rassemblés et commentés sous la 
direction de Ismaïla Madior Fall, Credila, 2008; therefore, see also Fall 2014, 8.

13	 Articles 89–94 of Senegal’s 2001 Constitution.
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Moreover, the Senegalese council’s own jurisprudence abdicated its competence 
outside the remit the constitution expressly attributed to it (Journal Officiel du Senegal 
2003). Its hands-off approach thus deprived Senegalese citizens of a safety valve with 
general constitutional jurisdiction – short of referrals by the Supreme Court. But in 
15 years, the council heard only six such referrals.14 The council’s repeated recusal 
ultimately instilled a sense of abandonment in citizens (Le Conseil Constitutionnel 
1998). And it fed presidential hubris, with Wade proclaiming that his 2001 
Constitution cannot be amended (or applied) without his assent (Bolle 2009).

Then, in the wake of the 2011 popular uprising, the Senegalese constitutional 
council delivered two highly controversial decisions. It authorized the octogenar-
ian President Wade to stand for a third term in office, while it disqualified three 
independent candidates from contesting the 2012 presidential election (Le Conseil 
Constitutionnel 2012a; 2012b). Citizens again took to the streets to enforce their 
constitution, forcing the constitutional council to move to an undisclosed location.

CAR has a formally more independent constitutional court than Senegal’s 
council, but CAR’s court gave its blessing to a controversial extension of Bozizé’s 
term as well (Bolle 2010). And it later abdicated its jurisdiction to hear impeach-
ment petitions against him on grounds of unconstitutional conflicts of interest 
(Assingambi 2008).15 Both countries’ courts hence tended to resolve constitu-
tional crises in favor of respective heads-of-state.

While some of CAR’s earlier political transitions involved atrocities, the 2013 
rupture degenerated into religious genocide. But unlike in Senegal, legal necessity 
for a new constitution arose from the coup’s abrogation of the predecessor instru-
ment, rather than from genuine grassroots demand for constitutional reform.

Formal frameworks

CAR’s constitutional vacuum required adoption of an entirely new constitution 
prior to electing a new president. In contrast, Senegal’s sitting president introduced 
a bundle of 15 amendments to its existing 2001 constitution, without labeling the 
measure a new constitution. The two countries’ procedural frameworks diverge 
along this semantic distinction, but also along the respective role – or absence – of 
a dominant framer.

Senegal’s constitution-making framework

Senegal’s 2001 Constitution offers three avenues for constitutional amend-
ment: the parliamentary route, the referendum route, and a combination of 
both. President Sall had recently disbanded the Senate in his first and only 
other constitutional amendment.16 Lack of the upper house now thwarted a 
joint sitting of both chambers, eliminating the parliamentary route. Opting for 

14	 Les Décisions et Avis du Conseil Constitutionnel du Sénégal, Rassemblés et commentés sous la 
direction de Ismaïla Madior Fall, Credila, 2008; see also Fall 2014, 8.

15	 CAR’s court has, however, gone up against Bozizé on the issue of judicial independence (Bolle 
2008c).

16	 Loi constitutionnelle n°2012-16 du 28 septembre portant révision de la Constitution.
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the article 103 procedure would have hence required adoption by referendum 
in addition to a vote in the lower house.

Article 103: The initiative of the revision of the Constitution belongs con-
currently to the President of the Republic and to the Deputies. The Prime 
Minister can propose to the President of the Republic a revision of the 
Constitution. The bill or the proposal of revision of the Constitution must 
be adopted by the assemblies following the procedure of Article 71.17 The 
revision is definitive after having been approved by referendum. However, 
the bill or the proposal is not presented to referendum when the President 
of the Republic decides to present them to the Parliament convoked in 
Congress. In this case, the bill or the proposal is only approved if it meets the 
majority of three-fifths (3/5) of the suffrage expressed.18

Elected through a modern mixed system in 2012, President Sall’s lower house 
majority hinged on a diverse ideological coalition of splinter groups (SeneNews 
Actu 2017). And at 42.7 percent, Senegal’s lower house seats the second 
highest proportion of women in Africa and the sixth highest in the world (Inter-
Parliamentary Union 2017). In terms of political spectrum and gender equality, 
the Senegalese Parliament could hence be seen as a highly representative sur-
rogate of the general public.19

But from the executive’s point of view, selected items in the reform bun-
dle incurred risk of parliamentary defiance, especially those that strengthened 
the president’s hand vis-à-vis the legislature. Nor could a popular referendum 
majority be taken for granted – especially if it were further eroded by parlia-
mentary divisions. But the alternative article 51 referendum procedure bypasses 
Parliament entirely, depriving MPs of the opportunity to propose amendments, 
or even to seek their constituents’ views on the reform package.

Article 51: The President of the Republic can, after having received the 
opinion of the President of the National Assembly, of the President of the 
Senate and of the Constitutional Council, submit any bill of constitutional 
law to referendum. He can, on the proposal of the Prime Minister and having 
received the opinion of the authorities indicated above, submit any bill of law 
to referendum. The Courts and Tribunals see to the regularity of the opera-
tions of referendum. The Constitutional Council proclaims the results of it.

17	 Article 71: Après son adoption par l’Assemblée nationale, la loi est transmise sans délai au Président de 
la République pour promulgation.

18	 English translation by The Constitute Project (Constitute 2009).
19	 President Wade had used article 103 procedures – controversially without referendum – to extend 

terms from five to seven years. Restoring the entrenched presidential term back to five years 
formed the centerpiece of Senegal’s reform package, and President Sall aimed to distance his 
choice of procedure from that used by his predecessor (Journal Officiel du Senegal 2009; Le Conseil 
Constitutionnel 2006).
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President Sall ultimately opted for article 51, outflanking Parliament entirely. 
The choice falls outside contemporary regional practice,20 with the sole recent 
exception of the Republic of Congo (Bocas 2015). In Burundi, Parliament 
recently even rejected a presidential initiative to amend the constitution (RFI 
Afrique 2014). Ironically, the choice emulates Wade’s tactic in submitting his 
2001 Constitution directly to a referendum without consulting Parliament – a 
loophole left untouched by the 2016 reform package.21

CAR’s constitution-making framework

Also inspired by France’s Fifth Republic, CAR’s 2004 Constitution offered 
similar amendment options as Senegal’s 2001 text. But since CAR’s 2004 
instrument had been abrogated, it fell upon the 2013 interim charter to estab-
lish drafting and adoption procedures for CAR’s new permanent constitution.

CAR’s interim charter’s preamble also incorporates by reference ECCAS 
(Economic Community of Central African States) brokered political agreements. 
United Nations Security Council resolutions also deferred constitution-making 
guidance to the ECCAS roadmap, even though the political component of the 
UN peacekeeping mission directly provided technical assistance to constitution 
drafting and consultation processes (United Nations 2014a).

Early into CAR’s transition, the international community aimed to curb 
powers of coup leader and interim President Michel Djotodia. To that end, it 
instituted the National Council of the Transition (CNT), and tasked it to draft 
the interim charter (Darlan 2013). The CNT thus vested itself with the power to 
draw up and adopt CAR’s new permanent constitution.

The international community22 hence acquiesced to entrusting CNT with 
broad constituent powers, relegating CAR’s interim president to proposing 
amendments. The set-up is remarkable because ECCAS, which drew up the road-
map underlying the CNT, gathers some of Africa’s longest-serving autocrats.23 
CAR thus expected a constituent process unshackled from an overpowering head 
of state.

20	 See, for instance, parliamentary consultation for constitutional amendments in Cote d’Ivoire 
(Duhem 2016b); although the Ivorian Parliament has not produced meaningful publicly aired 
debate either: Jeune Afrique 2016.

21	 As an aside, article 27, which requires the referendum to amend presidential terms, converts 
the optional referendum into a mandatory exercise. The 2016 reform thus marks the first time a 
Senegalese president submitted to a mandatory referendum requirement, perhaps another consti-
tutionalism milestone. Article 27: “The duration of the mandate of the President of the Republic 
is seven years; this modification does not apply to the mandate of the President of the Republic in 
office at the moment of its adoption. The mandate is renewable one sole time. This provision may 
only be revised by a referendum law”.

		  For the distinction of optional and mandatory referenda, see IDEA’s direct democracy database 
(International Institute for Democracy and Electoral Assistance (IDEA) 2017).

22	 Acting under Chapter VII of the UN Charter.
23	 Angola, Burundi, Cameroon, Central African Republic, Chad, Republic of Congo, Democratic 

Republic of Congo, Equatorial Guinea, Gabon, Rwanda, and Sao Tomé and Principe.
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Article 49: The legislative and constitutive power of the Central African 
Republic lies with the National Council of the Transition.

Article 50: The National Council of the Transition is composed of one  
hundred and thirty-five (135) members representing the different political 
and socio-professional categories of the country.

Article 53: For the adoption of the Constitution and other framework texts 
of the Transition, decisions are taken within the National Council of the 
Transition by consensus. After exhaustion of means seeking to reach a 
consensus, decisions are taken by a two-thirds majority (2/3) of attending 
National Councilors. For all other texts, decisions are taken by a majority of 
attending National Councilors.

Article 55: The National Council of the Transition is in charge amongst 
other things of: Electing the Head of State of the Transition and the 
Bureau of the National Council of the Transition; Drafting and adopting 
the Constitutional Charter of the Transition; Drafting and adopting a draft 
Constitution to be submitted to the people by way of referendum.

Article 65: The initiative of submitting the Central African Republic’s 
new Constitution to referendum belongs to the National Council of the 
Transition. The preliminary draft of the new Constitution is submitted to 
the government for its advice and amendments. The new draft incorporat-
ing the government’s amendments is then subject to a national workshop  
(atelier) to enrich it, and organized in coordination with the National Council 
of the Transition. The resulting draft is presented to the Constitutional 
Court for its opinion and amended if applicable by the National Council 
of the Transition to take into account the Constitutional Court’s opinion. 
The final draft of the Constitution adopted by the National Council of the 
Transition is then submitted to the people by referendum. 24

The above provisions leave it uncertain whether CNT was bound to accept 
input and amendment by government, constitutional court, and the atelier 
d’enrichissement, or whether finalizing the draft for referendum submission fell 
back under the CNT’s sole discretion. CAR’s framework hence suffered some of 
the same gaps as Senegal’s, leaving, for instance, unresolved whether the court’s 
avis bound the constituent power or not (Fall 2014, 20).

Senegal’s 2001 Constitution, as well as CAR’s 2013 interim charter, vest sov-
ereignty in the people. But neither framework expressly stipulates whether the 
referendum outcome is binding, nor what a Plan B would entail if the elector-
ate were to reject the draft. Furthermore, neither framework requires a qualified 
majority or turnout threshold, which minimizes risk of rejection, but also lowers 
the bar for public participation. Emphasis on passage, rather than on process, per-
petuates France’s top-down plebiscital logic.

24	 Official translation by Constitute 2013.
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Constitution-making steps

Regional consultations and popular assemblies

The Senegalese Constitution limits the right to initiate constitutional amend-
ments to president, prime minister, and members of Parliament. However, only 
five of Senegal’s 50 constitutional amendments were so far initiated in Parliament, 
and only the president can submit an entirely new constitution to referendum.25 
Lacking the formal avenues for citizen initiatives of, for instance, Burkina Faso,26 
Senegal’s 2016 constitutional reform process hatched informally, at the grassroots.

Senegal’s Assises Nationales

Perhaps inspired by the French Revolution’s états généraux and propelled by 
proliferating social media, Senegal’s civil society and segments of the political 
opposition converged in a self-styled popular assembly in 2008 – the Assises 
Nationales. The nationwide conference aimed to deliver a citizen-driven appraisal 
of Senegal’s state of affairs at the 50th anniversary of its independence. Without 
official mandate or international funding, the Assises set out to diagnose Senegal’s 
chronic political and social ills.27

The Assises aimed for social inclusivity and united 69 umbrella CSOs, as well 
as trade unions, chambers of commerce, political parties, retiree organizations, 
women, youth, academics, and artists (Assises Nationales au Sénégal 2017b). The 
popular assembly adopted a decentralized structure, headed by a steering committee 
that oversaw an executive board, three crosscutting and seven thematic commit-
tees, and one for each of Senegal’s administrative units, as well as one representing 
the diaspora. Its code of conduct was guided by five core values: neutrality, respect, 
responsibility, exemplarity, and volunteerism (Assises Nationales au Sénégal 2017c).

In the wake of President Wade’s contested reelection in 2007, the Assises 
justified their initiative with the breakdown of political dialogue between 
the political class and vested popular interests, such as trade unions (Assises 
Nationales au Sénégal 2017d). In their manifesto, the Assises also denounced 
lack of transparency in public financial management.

Over the course of one year, Assises working groups roamed Senegal, hold-
ing town hall hearings with cross sections of society. Each region reported back 
to the central conference (Assises Nationales au Sénégal 2017e). Based on 
regional input, seven thematic working groups elaborated a political and consti-
tutional roadmap, as well as a holistic societal model, which they translated into 
audio files in Senegal’s lingua franca Wolof and into its five minority languages 
(Assises Nationales au Sénégal 2017f; 2017g). The audio files were posted on 
the Assises homepage, and overall findings of the Assises were widely publicized 
and commented on.

25	 Pursuant to Senegalese Constitutional Council Décision 75/2000.
26	 The Constitution of Benin allows 30,000 registered voters to initiate constitutional amendments.
27	 See the internal regulations of the Assises (Assises Nationales au Sénégal 2017).
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CAR’s Forum of Bangui

Like in Senegal, CAR’s intelligentsia demanded the holding of a popular assem-
bly in the course of its political transition, even if the interim charter had not 
envisioned such format. To calm CAR’s post-conflict volatility, the interna-
tionally coordinated peace process programmed a popular assembly through the 
Brazzaville Ceasefire Agreement in 2014 (United Nations 2014b).

The political declaration annexed to the agreement promised reconciliation 
through provincial consultations across CAR’s 16 regions, as well as debate of rel-
evant findings at a popular conference, the Forum of Bangui (RFI Afrique 2015a). 
The forum was to be underwritten by international donors and co-organized  
by international and regional organizations. But like the interim charter, the 
Brazzaville Agreement draws no formal or binding link between constituent pro-
cesses and Forum of Bangui consultations (United Nations 2015a).

In contrast to Senegal’s nationally sovereign Assises, the US State Department 
supported CAR’s provincial consultations on the subject of reconciliation 
through the American Bar Association Rule-of-Law Initiative (ABA RoLI), 
which also assisted civic education on the constituent process. A total of 28 
facilitators were trained.28

Each Forum of Bangui consultation team counted 10–15 members drawn from 
so-called national forces vives composed of 30 national civil society organiza-
tions, as well as from the international community. The teams held three-day 
sessions in each province (American Bar Association 2017). Some consultation 
teams required protection by UN peacekeeping escorts, and only 12 of CAR’s 
16 regions were ultimately reached. Grassroots consultations were also held in 
neighboring countries that harbored Central African refugees, as well as in Paris 
(Ministère de la Reconciliation Nationale 2015).

Like the Assises, CAR’s regional consultations yielded sensible reform rec-
ommendations, even though CAR’s security environment rendered access 
to the population infinitely more perilous than Senegal’s. Regional consulta-
tions recommended, for instance, the right to free education and the right to 
compensation for civil war victims, both of which CNT included in the draft 
constitution.

With the assistance of UNDP and the United Nations Peacekeeping Mission 
to CAR (MINUSCA), the Ministry of Reconciliation consolidated provincial 
consultation findings in a national report (United Nations 2015b).29 Final docu-
ments were presented to the interim president, government, civil society, the 
organizational committee of the Forum of Bangui,30 and most importantly, to 
CNT – acting as constituent assembly.

28	 According to interviews with Richard Mulengule, chief-of-party of ABA-RoLI’s assistance project.
29	 According to an August 16, 2016 email by ABA-RoLI Country Director Richard Mulengule.
30	 The Bangui forum brings together some 580 representatives of political parties, militias, civil soci-

ety, and religions, as well as emissaries from neighboring countries, the African Union, France, 
and the United Nations (Lamba and Kokpakpa 2015; own translation).



The francophone paradox  111

The bulk of consultation recommendations, however, was not taken into 
account by CNT drafters, such as: more equitable natural resource revenue 
distribution; directly elected local government; armed forces and intelligence 
services reform to prevent future coups; timely transitional justice; greater trans-
parency in public administration; regional power sharing through a system of a 
rotating presidency limited to a single term; and stronger separation and balance 
of power, as well as independence of the judiciary (which also the subsequent 
atelier recommended).

Held from May 4–11, 2015, with the assistance and presence of MINUSCA, 
UNDP, and of the international donor community,31 the Forum of Bangui subdi-
vided its 600 participants32 – including armed rebel leaders – into four thematic 
working groups (RFI Afrique 2015b): Peace and Security, Governance, Justice and 
Reconciliation, and Social and Economic Development (Moulougnatho 2015).

Thematic committee submissions followed one and a half hours of open debate: 
The peace committee suggested creation of a reconciliation commission, reduction 
of the number of political parties, and compulsory military service. The security 
committee recommended confinement of security forces to barracks, standard 
criteria for army recruitment, and modernization of military hardware to defend 
CAR’s borders (Ngalangou 2015). The international community had also made 
known its own priorities (République du Congo and Union Africaine 2015).

The forum adopted a pacte, which calls for participative and inclusive democ-
racy and gender equality, while rejecting amnesty for war crimes. Since the 
popular assembly enjoyed much broader attendance than the subsequent atelier 
d’enrichissement, forum participants were later adamant that its recommendations 
be taken into the account by the Atelier, as well as by CNT – even if those 
demands lacked formal constitution-making footing (Akandji-Kombé 2015).

Senegal’s National Commission for Institutional Reform (CNRI)

In the wake of his presidential election in March 2012, Macky Sall reaffirmed his 
commitment to constitutional reform, which had been initiated at the grassroots 
by the Assises four years earlier. In November of the same year, President Sall 
solicited Amadou Makhtar Mbow,33 former president of the Assises, to head a 
National Commission for Institutional Reform (CNRI).

Abdoulaye Wade, President Sall’s predecessor, had also convened a com-
mission of experts to draft his 2001 Constitution, albeit one that worked under 
his direct supervision and that did not involve public participation (Diop 2011; 

31	 Le Groupe international de contact sur la République centrafricaine (GIC-RCA) Afrique du Sud, 
Allemagne, Angola, Australie, Burundi, Cameroun, Canada, RCA, République du Congo, RDC, 
Egypte, Etats Unis d’Amérique, France, Gabon, Japon, Luxembourg, Nigéria, Norvège, Ouganda, 
Royaume Uni, Russie, Rwanda, Soudan, Tchad, Turque, Zimbabwe, BAD, Banque mondiale, 
CEEAC, CICR, OIF, OCI, Nations unies et Union Européen.

32	 Revised to reflect a broader consensus: RFI Afrique 2015c.
33	 Former general director of UNESCO.
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Demba 2007, 5). In 2012, Wade even professed that he alone had authored the 
2001 Constitution, so that commentators noted a “personalization of the constit-
uent process” (Mbodj 2012; Fall 2007a, 95). For Senegal, creation of the formally 
and factually independent CNRI hence marked a significant advance in terms of 
officially sanctioned public participation.

In his letter, President Sall tasked CNRI to hold nationwide consultations and 
make recommendations on a wide range of issues (M’bow 2012).34 President Sall 
also demanded “ensuring institutional stability”, a criterion that later justified his 
rejection of the bulk of CNRI’s proposals (Kitane 2015).

In May 2013, President Sall instituted CNRI by decree.35 CNRI then set out 
its working methodology to trace evolution and effectiveness of each of Senegal’s 
constitutionalized institutions since independence.36 CNRI consultations built 
upon the Assises approach. But with more than a million dollars in government 
funding, the commission availed of far greater financial means (Gbaya 2013). 
Consultations were held at three levels: political and civil society stakeholder 
fora, town-hall-type citizen panels in each of Senegal’s départements, and online 
and paper-based questionnaires.

Prior to on-site consultations, CNRI conducted nationwide media outreach, 
explaining its mandate and methodology. Under the slogan “my country’s institutions 
matter, so I participate”, CNRI messages were broadcast by television, community 
radio, and social media, as well as through national and local print media.

Panel participants were selected to represent gender, class, geography, and 
age. Town halls were moderated along a standard interactive manual (guide 
d’entretien). CNRI translated consultation tools into Senegal’s six official lan-
guages, as well as into Arabic. In June 2013, CNRI held a political party forum, 
in which 87 of the over 200 registered political parties participated. A CNRI 
civil society forum attracted 30 CSO coalitions. CNRI also visited 10 notable 
Senegalese religious authorities.

In September 2013, CNRI held 45 countrywide town hall consultations with 
the support of Senegal’s largest CSO forum,37 attracting 4,400 participants and 
soliciting feedback through paper questionnaires from each participant. A CNRI 
web-space yielded 215 completed online questionnaires. Of over 1,000 paper-
based feedback forms returned in addition to those collected at town halls, 175 
were found usable.38

34	 Refocusing the state on its cardinal role; consolidating the rule of law; balancing executive, leg-
islative, and judicial powers; enhancing independence of the judiciary; deepening representative 
and participatory democracy; reinforcing protection of fundamental freedoms; reinforcing decen-
tralization and devolution; and promoting good governance, transparency, and ethics in public 
affairs and in accountability. Décret n°2013-682 en date du 17 mai 2013.

35	 Décret n°2013-730 du 28 mai 2013 (Journal Officiel 2013).
36	 The original source was accessed on August 16, 2016, and is no longer available: http://cnri.sn/

media/pdfs/1392807779.pdf.
37	 Plateform des Acteurs Non-étatiques (PFAnE).
38	 The original source was accessed on August 16, 2016, and due to deactivation, the website is no 

longer available: http://cnri.sn/media/pdfs/1395401196.pdf. For further interest, the documents 
have been archived at http://congad.org/.

http://congad.org/.
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A separate questionnaire was fielded to political party and civil society stake-
holders, seeking targeted feedback on what types of constitutional provisions 
should be entrenched against amendment.39 CNRI published respective approval 
ratings issue-by-issue; 74 percent of respondents approved of the right of citizens 
to initiate constitutional amendments – a demand ultimately not taken up in the 
final text submitted to referendum.

Even though President Sall had vested CNRI only with consultative and 
not deliberative constituent powers, it delivered a full constitutional text that 
reflected the findings of its consultations (Ndiaye 2012). President Sall’s legal 
adviser subsequently faulted CNRI with overstepping its institutional mandate.

Participation in the drafting processes

CAR’s appointed constituent assembly

At the initiative of ECCAS heads of state, the Conseil National de Transition (CNT) 
replaced the coup’s Conseil Supérieur de Transition on April 6, 2013 (Bozizé and 
Djotodia 2013; Xinhua 2013). CNT initially seated 105 members. Its composition 
emerged by political consensus at an internationally facilitated meeting, which 
attributed 38 seats to political parties, 17 seats to representatives of CAR’s 16 
regions and the capital Bangui, 42 seats to civil society, six seats to religious authori-
ties, and two seats to the expatriate community. Women took 27 CNT seats.

CNT adopted its unpublished réglement intérieur only in December 2014, on 
the basis of which it designated a 30-member constitution drafting committee 
(Ligangue 2014). The drafting committee was composed of two members of each 
of its permanent committees, and chaired by the president of its legislative stand-
ing committee.40 The drafting committee neither circulated its work among other 
members of CNT,41 nor among the public, until a draft was first voted on by the 
CNT plenary in May 2015.42

CNT’s initial 126-article text departed only slightly from CAR’s abrogated 
112-article 2004 Constitution:43 It introduced, for instance, a Senate and it 
imposed modest constraints on presidential overreach. The core of the draft’s 
innovations hence reflected self-interests of its legislative framers,44 rather than 

39	 Same here – the original link is not available any longer: http://cnri.sn/media/pdfs/1393060877.
pdf .

40	 According to the author’s onsite conversations with Me Blaise Fleury Hotto, who chaired the 
committee.

41	 According to the author’s interviews with CNT member Béatrice Épayé in Bangui in June 2015.
42	 For the initial CNT draft of May 2015 please view: Le Conseil National de Transition 2015.
43	 The May draft also added some provisions on presidential conflicts of interest and additional safe-

guards on term limits, as well as asset declaration not only at the beginning, but also at the end of 
the term. Further, it required the president to submit natural resource concessions to Parliament 
and to publish adopted contracts (article 49).

44	 The interim charter barred, for instance, the president of CNT from standing for elected office at 
the transitional elections, but not from subsequent appointment or election to a newly created 
upper house.
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a holistic reform project in line with Forum of Bangui recommendations. CNT’s 
May draft also lacked measures fostering participatory democracy.45

Pursuant to the interim charter, the preliminary draft went to government for 
its advice and amendments.46 The interim cabinet reworked CNT’s initial draft, 
emphasizing that its input reflected Forum de Bangui recommendations, i.e., that 
it took public participation and consultation into account.47

In June 2015, cabinet returned the amended draft to the CNT – with its 
amendments highlighted – to serve as a working basis for the atelier d’enrichissment 
(Poussou 2015). None of cabinet’s amendments enhanced public participation in 
future constitution making or amending processes. Nor did the cabinet draft fet-
ter presidential prerogatives to submit a new constitution, or to amend the one 
in force.48 Like the May draft, the 146-article June draft was not made accessible 
to the wider public.

CAR’s atelier d’enrichissement

Pursuant to the interim charter, CNT and cabinet appointed a joint committee 
to organize an enrichment atelier. The committee drew up a list of 110 invitees, 
selected to represent “various shades of CAR’s society”, including religious lead-
ers, CSOs representing women, persons with disabilities, the professional classes, 
and unions. At the urging of the international community, it integrated armed 
groups (Taka Parler 2015).

Starting in March 2015, ABA RoLI had conducted trainings for represent-
atives of 24 CSOs in preparation for the atelier. The ABA initiative reached 
more than 1,000 individuals in traditionally underserved communities. Some 
of the ABA-coached CSOs ultimately participated in the atelier (American Bar 
Association 2015).

In July 2015, the two-day atelier d’enrichissement went through the cabinet 
draft article-by-article and, with advice of international experts, formulated 
a preliminary list of comments.49 A condensed list of recommendations was 
compiled by the joint committee, and approved by acclamation at the atelier’s 
closing ceremony. Many recommendations echoed demands already made by 
Forum of Bangui participants, such as stronger separation and balance of powers. 

45	 Even if it preserves Parliament’s legislative ambit over the right of petition – a power it never 
acted upon.

46	 Article 65 of the Charter.
47	 MINUSCA had at this point embedded Professor Frédéric Joel Aivo to assist government with 

the draft.
48	 The 146-article version, however, can be considered overall to consolidate, rather than decon-

solidate democracy. They introduce, upon behind-the-scenes lobbying of the international 
community, an anti-corruption commission, a broader framework for local government and for 
the armed forces, and a more complete bill of rights, even if it opportunistically grants a life-term 
seat on the constitutional court of former transitional heads-of-state.

49	 MINUSCA, OIF, ABA RoLI, and IFES.
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The atelier draft reduced the cabinet draft back to 140 articles. It also brought 
the atelier rejection of a Senate in conflict with CNT’s vested interest to create 
a second chamber.50

Per the interim charter, the joint CNT/cabinet committee that moderated the 
atelier submitted the July draft to the transitional constitutional court for its opin-
ion. The court found that the submitted draft fell short of taking into account 
all amendments adopted by the atelier’s plenary, and gave notice of its opinion to 
CNT and to the government.51 The court’s opinion was published in the Official 
Journal, but the July draft was not made public beyond hardcopies distributed to 
atelier participants.

Certain atelier recommendations that the court’s opinion had found missing 
were ultimately not taken into account in the final, 159-article text, which CNT 
submitted to the referendum – perhaps because CNT took the position that it 
was neither bound by the court’s opinion, nor by the atelier’s input.52

Presidential drafting in Senegal

CNRI had submitted its findings and draft constitution to President Sall in May 
2014.53 In January 2015, President Sall reaffirmed his plans to submit constitu-
tional reform to a referendum. But he already distanced himself from the draft 
proposed by CNRI (Xibaaru 2015). The deliberative process inside the presi-
dency unfolded behind closed doors. Meanwhile, the thorny issue of reducing 
the current presidential mandate distracted the public from substantive questions 
surrounding overall scope and nature of reform. Senegal’s constitution making 
was again personalized (Thiam and Mané 2015).

The Senegalese public first gleaned the substance of President Sall’s reform 
agenda when a package of 15 amendments was published a year later, on January 
17, 2016 (Seneweb.com 2016a). At that point, substantive debate on how far the 
document reflected CNRI’s popular consultation findings was further diluted by 
controversy surrounding President Sall’s choice of article 51 procedures, which 
bypassed Parliament (Nguer 2016).

In February 2016, President Sall submitted the draft amendment to the consti-
tutional council for its opinion. The council controversially held that President 
Sall’s current term could not be shortened retrospectively, applying the very device 
with which the council had allowed Wade to stand for a third term. Ambiguities 
in Senegal’s normative framework raised polemic over whether the council’s 
opinion (avis) bound the president, which would free him from his campaign 

50	 Inter alia, the Senate was removed, but the National Election Commission was constitutional-
ized, and the entrenchment provision was tightened.

51	 Avis 001/CCT/15 du 04 août 2015.
52	 Most importantly, separation of powers between the head of state and the Conseil Supérieur de la 

Magistrature.
53	 The original source was accessed on August 16, 2016, and is no longer available: http://cnri.sn/

les-grands-dossiers-presse.php?id_presse=41.

http://cnri.sn/les-grands-dossiers-presse.php?id_presse=41
http://cnri.sn/les-grands-dossiers-presse.php?id_presse=41
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promise (Bocoum 2015). At this stage, procedural preoccupations had entirely 
drowned out substantive debate on the other 14 amendments, and on what had 
gone amiss in terms of Assises and CNRI recommendations.

While the initially confidential opinion of the constitutional council appeared 
in the Official Gazette after the referendum, the opinion of the president of the 
lower house – who had to be consulted per article 51 as well – has still not been 
published (Mane 2016). After the referendum, some of President Sall’s coalition 
MPs felt they had misread some of the proposed reform’s intricacies, because they 
were excluded from deliberation and drafting processes. In fact, the explanatory 
memorandum seems to overstate the effect of at least one amendment.

It could thus be argued that the public would have obtained more meaning-
ful deliberation, debate, clarification, and perhaps appropriation of the reform 
package had it been submitted to Parliament, rather than only to an ill-prepared 
electorate (Thiam 2007, 151).

In hindsight, it appears that Senegal’s article 51 procedures are deliber-
ately engineered to allow the head of state to override Parliament.54 Yet, both 
case studies’ epic history of opportunistic constitutional amendments exposes 
the risk of tempting heads of state to modify – or to introduce wholly new  
constitutions – by direct submission to referendum. Some critics wonder how  
a constitution could premeditate its own demise without parliamentary debate 
and consent, while others labeled Wade’s earlier 2001 avoidance of Parliament 
a fraud upon the constitution (Fall 2014, 19; Mbodj 2007).

Constitution-building frameworks and practice

Senegal’s referendum framework

Senegal’s electoral code lacks procedural provisions for conducting referenda 
(Ministère de l’Intérieur de la Sécurité Publique 2017). Other electoral codes in 
the region suffer the same gap, which begs the question whether the omission is 
due to oversight or a deliberate effort to preserve executive discretion.55

Like in 2001, the Senegalese government adopted 2016 referendum procedures 
by decree, circumventing the legislature (Journal Officiel du Sénégal 2016a). The 
decree announced the referendum date barely a month before polling (Journal 
Officiel du Sénégal 2016b). If one regards referenda as elections, Senegal’s timeline 
breaches the ECOWAS Protocol on Democracy, which bars changing electoral 
frameworks later than six months before polling.56

Senegal’s decree stipulated that the “administration prints and brings the 
constitutional amendment text to the voters’ knowledge” (Journal Officiel du 

54	 Wade’s 2001 Constitution widened its ambit of article 46 of the 1963 Constitution, to ensure that 
it covers constitutional amendments, and even fresh constitutions.

55	 See for instance that of DRC: Journal Officiel de la République Démocratique du Congo (2015).
56	 Article 2(1) ECOWAS 2001.
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Sénégal 2016b).57 Furthermore, President Sall personally demanded “a vast 
national and international publicity campaign to ensure appropriation of the 
strategic importance of the proposed reform” (Agence de Presse Sénégalaise 
2016). Three weeks before polling, President Sall issued a second decree to task 
the ministries of justice and of the interior to implement the campaign “by all 
appropriate means” (Journal Officiel du Sénégal 2016c).

But while online media published a preliminary version of the amendment text 
and its explanatory memorandum in January 2016,58 Official Gazette publication 
of the final, slightly revised package appeared only on February 29, 2016 (Journal 
Officiel du Sénégal 2016c). Online and newspaper reprint of the official text fol-
lowed on March 2, 2016 (Seneweb.com 2016b; Revue de Presse du Sénégal 2016). 
Lack of a minimum legal timeframe between publication of the final text and 
polling thus compressed the period of public absorption to 20 days (Journal Officiel 
du Sénégal 2016a). Even political insiders had not fully grasped the impact of the 
reform – for instance, regarding parliamentary representation of the diaspora, or to 
reform of appointment powers to the constitutional council (Diatta 2016).

Lack of a stable legal framework for referenda can also distort the campaign 
playing field (Metrodakar.net 2016). Senegal’s relevant decree thus referred 
to the electoral code’s provisions on equitable distribution of airtime (Journal 
Officiel du Sénégal 2016b).59 But in reality, the “yes” campaign dwarfed the “no” 
campaign in terms of billboard surface, stoking perception of unilateral use of 
public resources.60 The referendum campaign, however, invited and sparked free 
and pluralistic debate across the media and the political spectrum (Ndiaye 2016).

CAR’s referendum framework

CAR had framed referendum procedures in its permanent electoral code, thereby 
constraining executive discretion and ensuring legal certainty and stability. 
CAR’s code also provides for participatory rights, such as citizen standing to 
challenge referendum results before the constitutional court, as does Senegal’s 
organic law on the constitutional council.61

A late amendment of CAR’s code, however, reduced the timeframe between 
announcement of the referendum date and polling from 60 to 30 days.62 The 
amendment also cut the official referendum campaign period from 14 to 10 days 
(République Centrafricaine and Presidence de la République no date, Art. 163). 

57	 Article 2 ECOWAS 2001.
58	 Some modifications were made between the January and the final official text, notably removing 

the immutable clause on laicité.
59	 Articles 6 and 7.
60	 Ministry of interior-issued billboards encouraged turnout, but were also criticized as biased in favor 

of the “yes” vote (Mbaye 2016).
61	 As does Senegal’s organic law on the constitutional council.
62	 CAR is a member or ECCAS, and not of ECOWAS, and thus not bound by the ECOWAS 

Protocol on Democracy.
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And it compressed the referendum results appeals period from 10 to two days –  
all measures narrowing opportunities for public participation or intervention 
(République Centrafricaine and Presidence de la République no date, Art. 175).

For the referendum campaign, CAR’s framework ensures – in theory – a 
level playing field between the “yes” and “no” camps, also when it comes to 
billboard space (République Centrafricaine and Presidence de la République 
no date, Arts. 164–68). CAR’s code tasks the independent media commission  
to equally distribute airtime between opposing campaigns. CAR’s code even des-
ignates the media commission to organize televised campaign debates. But while 
Senegal benefitted from an animated but peaceful pro-and-contra debate, CAR’s 
“no” campaign was marred by armed violence (Ousmane 2015). During the cam-
paign period, one rebel leader even declared secession of an independent state in 
protest of the proposed constitution (Dembassa-Kette 2015).

The international community played a key role in CAR’s civic education 
and voter information efforts. ABA RoLI held a series of public awareness cam-
paigns the week before polling, reaching around 25,000 citizens. The NGO had 
trained 172 community leaders to educate the population through participatory 
theater, radio programs, comedy sketches, leaflets, and traditional music and 
songs to explain the draft constitution. The US Department of State’s Bureau 
of Democracy, Human Rights and Labor funded the project (American Bar 
Association 2016).

The week before the referendum, UNDP printed 2,500 copies of the final 
159-article version of the constitution (Deutsche Welle 2015). Already in 
September, the homepage of the EU-funded Centre for Humanitarian Dialogue 
had published a bilingual French/Sango translation of the final version.63 Yet, 
conflicting versions of the final text still circulated shortly before polling. In 
November 2015, CNT’s president unveiled a “final” text with only 126 articles – 
seemingly the version CNT had initially proposed in May 2015 – before cabinet, 
the atelier, and the constitutional court brought their amendments (Martin-
White 2015). CAR’s voters were hence deprived of legal certainty of what text 
they were asked to vote on.

Referendum participation

CAR’s 2015 vote marks its sixth constitutional referendum in as many decades, 
adopting its seventh constitution. But this time, religious resentment caused bitter 
controversy over enfranchising mainly Muslim refugees. The election commission 
and other stakeholders insisted that refugees had no treaty-based international 
right to vote.64 For the sake of inclusivity and reconciliation, international donors 

63	 The original source was accessed on April 15, 2016, and is no longer available: http://www.
hdcentre.org/fileadmin/user_upload/Our_work/Peacemaking/Central_African_Republic_2015/
Supporting_documents/CAR-Bilingual-Constitution-Project.pdf.

64	 With the exception of the International Convention on the Rights of Migrant Workers and Their 
Families, to which CAR is not a state party.

http://www.hdcentre.org/fileadmin/user_upload/Our_work/Peacemaking/Central_African_Republic_2015/Supporting_documents/CAR-Bilingual-Constitution-Project.pdf
http://www.hdcentre.org/fileadmin/user_upload/Our_work/Peacemaking/Central_African_Republic_2015/Supporting_documents/CAR-Bilingual-Constitution-Project.pdf
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and the UN ultimately prevailed in registering CAR’s refugees to vote. A UN 
report, however, states that only 27 percent of 198,000 eligible refugees ultimately 
signed up. In-country polling days were extended in insecure areas where two per-
sons were killed and 20 wounded on referendum day (AFP Yahoo News 2015).

CAR’s 2016 constitutional referendum turnout reached 741,056 valid votes 
cast, or 38 percent of 1,954,433 registered voters (Sangonet.com 2015). By 
comparison, 888,374 valid votes had been cast at CAR’s 2004 constitutional 
referendum (African Elections Database 2011a). Paradoxically, 2015 voter 
registration kept up with demographic growth, but actual referendum turnout 
dropped, which bodes ill as a measure of constitutionalism.

The 2016 vote marked Senegal’s fourth referendum since independence 
(Thiam 2016). Its 1963 referendum turned out 94,3 percent, while in 2001 
only 65 percent, and in 2016 only 38,6 percent of registered voters participated 
(African Elections Database 2012). But absolute turnout counted 2,163,000 
votes cast in 2016, compared to 1,685,162 votes cast at the 2001 referendum. 
Over 20,000 votes were cast out of country. Senegal’s referendum participation 
has hence kept pace with its population growth.

When it comes to voter choice offered by referendum frameworks, both 
Senegal and CAR have not yet emerged from the plebiscite logic (République 
Centrafricaine and Presidence de la République no date, Art. 173). The 2016 
reform proposed 15 distinct amendments, which could have allowed an à la carte 
ballot, as was used in nearby Liberia in 2011. Liberian voters seemed to have been 
sufficiently informed, as a popular majority rejected one of four offered amend-
ments. Only one proposition ultimately passed, because the other three fell short 
of the required two-thirds majority (African Elections Database 2011b).

And while CAR voters mark a single ballot paper, Senegal clings to French-
style, nontraceable multiple ballot papers and envelopes, which invite vote 
buying and ballot box stuffing, while saddling taxpayers with avoidable costs.

Referendum results

While CAR’s 93 percent referendum approval follows the foregone conclusion 
pattern, Senegal’s 800,000 “no” votes in 2016 mark an eight-fold increase of the 
2001 referendum’s 99,000 “no” votes – perhaps an indicator of surging constitu-
tionalism. Majorities in three of Senegal’s 50 départements even rejected the reform 
package. The 2016 event hence marks Senegal’s first competitive referendum.

Access to the text

Neither CAR’s, nor Senegal’s framework stipulate reasonably timely publication 
of the proposed, as well as of the final, constitutional text, which introduces 
legal uncertainty, deprives voters of an informed choice, and ultimately starves 
constitutionalism.

Senegal has still not published a consolidated text of its amended constitu-
tion now in force. The site of the Official Gazette instead provides an obsolete 



120  Leopoldine Croce

version of the 2001 text (Journal Officiel du Sénégal 2017).65 And CAR leaves 
citizens in doubt as to what version of the constitutional project was actually 
adopted by referendum. In April 2016, the newly elected Parliament posted only 
the 126-article version on its homepage. CAR’s constitution was promulgated 
during the swearing in of its new president on March 30, 2016, but the official 
159-article version still cannot be accessed online (Koena 2016).

Envisioned and actual participation

Senegal’s permanent participation framework does not contemplate public 
consultation beyond holding a yes/no vote by universal suffrage.66 But above 
and beyond casting referendum votes, the Senegalese popular participation 
and initiative far exceeded what its constitution envisions. Senegal’s normative  
participation framework thus lags far behind popular demand.

In contrast, CAR’s interim participation framework filled a constitutional 
void and aimed to mitigate armed conflict, rather than cater to grassroots 
demand. CAR’s framework involved a modest stakeholder atelier, and as was the 
case in Senegal, it expanded ad hoc to accommodate wider consultations through 
a national forum. Both events were well attended by national elites and interna-
tional advisers. But unlike Senegal, CAR has not seen grassroots participation 
overtake top-down supply.

Overall, both nations perpetuate the habit of polling citizens on complex and 
insufficiently published and debated constitutional texts – an arguably anachro-
nistic paradox, especially since imposed texts themselves have not appreciably 
opened up government to more participatory democracy.

But actual, formative citizen experience accrued along the way defies anach-
ronistic normative frameworks: Senegal’s Assises have recently declared their 
intention to reconstitute (Dakaractu 2016).
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8	 People and constitutions
The case of Zambia

Boniface Cheembe

Introduction

In 1964, Zambia gained independence from the British who had colonised the 
country in the late 1800s. Since independence, the country has promulgated 
five different constitutions: namely, the independence Constitution of 1964;1 
the Constitution of 1973, adopted during the period of one-party rule; the 
Constitution of 1991, which celebrated the reintroduction of democracy and 
established a multi-party system of governance based on the Westminster model; 
the 1996 “amended” Constitution;2 and the amended Constitution No. 2 of 2016. 
Not all of these constitutions were new constitutional texts, but rather designed 
as constitutional amendments − so extensive in form, however, so as to be per-
ceived as new constitutions. Moreover, they were all adopted under the auspices 
of adopting new constitutions. The processes which brought them into existence 
will therefore be considered constitution-making processes. Remarkably, all of 
these processes have not received widespread support from the various stakehold-
ers involved. This result appears somehow paradoxical if we consider that all 
these processes have been undertaken with the objective to allow the people to 
participate in constitution-making equally and the record of citizens’ participa-
tion has been rather impressive and commendable. Since the start of the reform 
processes, the people of Zambia have not felt like they have obtained a people-
driven constitution (Munalula 2016).

With regard to the recently conducted reform process that started in 2011, 
this procedural difference between the promulgation of a new constitution and 
the amendment of an existing one is of particular importance. It has not been 
apparent from the outset in which direction the Zambian venture would develop. 

1	There was another major constitutional amendment in 1969 which is not considered here.
2	The 1996 constitutional “amendment” can genuinely be considered a “new” constitution. As 

Ndulo and Kent (1996, 275) write, “Every part of the 1991 Constitution was repealed and replaced, 
except Part III, which governs Protection of Fundamental Rights and Freedom of the Individual. 
Having rejected the Mwanakatwe Commission’s recommendation for ratification by a Constituent 
Assembly [. . .], the government in effect created a new Constitution through an act of Parliament 
made possible by its overwhelming majority obtained nearly five years earlier and not renewed since 
that time”.
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The process started with the Patriotic Front’s (PF) campaign promise to “draft 
and present a constitution which will reflect the will and aspirations of the peo-
ple” (Patriotic Front 2011, 42) and with announcements made by the president 
to “deliver a new people-driven constitution3 within 90 days” (Africa Review 2011). 
With the course of time, however, the government commitment shifted towards 
preferring a constitutional amendment with limited public influence as well as 
putting forward a sequential adoption process that envisaged only the Bill of 
Rights to be put to a popular referendum. At the poll in August 2016, however, 
the required 50 percent threshold of eligible voters was not reached. This chapter 
argues that following either pathway would have had distinct implications for 
the legitimation of the process as well as the drafting bodies involved.4 For this 
reason, the chapter takes a close look at the dynamics that unfolded in the reform 
process. It is argued that the initial enthusiasm started to fade soon and that in 
the end the endeavour suffered a similar fate as its predecessors. It exhibited a 
lack of legitimacy as well as transparency that can inter alia be traced back to the 
absence of a precise legal framework. Moreover, the process in its later stages can 
be characterised as highly politicised, being driven by partisan interests and being 
(re)captured by the political elite. Furthermore, it is the conviction of the author 
that the government’s reluctance to encourage a break from the norm (old con-
stitutions) has prevented Zambia from installing transformative constitutions.

Short history of Zambia’s post-independence constitution-
making processes

One of the most contentious issues in Zambia’s constitution-making process is 
the question whether the document can be classified as “people-driven”. Most 
constitutions that have been brought into being since independence have failed 
to meet this criterion. However, what does “people-driven” precisely mean? For 
this purpose, one could turn to an approach developed by Abrak Saati (2015, 
57ff), which classifies distinct participatory constitution-making processes into 
four categories: false, symbolic, limited and consultative/substantial participation 
(each assessing four key variables). Previous processes in Zambia have exhibited 
certain features typical for Saati’s (2015) category of “false participation” (also 
compare Saati’s chapter in this volume).

Historically, Zambia’s leaders have always promised constitutional reform that 
is to be driven by the desires or wishes of the people. It is noteworthy that in all 
four constitutional reform processes since 1990, each president has designed his 
own agenda responding to public demands (Munalula 2016). When it came to 

3	Emphasis added by the author.
4	One might consider the following distinction: whereas the former would require for a drafting body 

outside the separated branches of government activating the pouvoir constituent, the latter envis-
ages the institution of the people − or the legislative as representing the will of the people − to be 
involved in line with the pouvoir constitué.
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the realisation of people’s submissions in supreme law, however, national elites 
regularly usurped the procedure and induced modifications according to their 
own partisan interests (van Vliet 2009, 39, 41–42; Simutanyi 2013; Ndulo 2016). 
Even earlier, when Zambia underwent a process of post-independence constitu-
tional change that led to the adoption of the 1973 Constitution, people rejected 
the transformation from a multi-party democracy to a one-party participatory 
democracy;5 however, the government ignored public opinion and established a 
single-party system nonetheless.

When the Mwanakatwe Constitution Review Commission (CRC)6 con-
cluded its work to amend the 1996 constitution, the people were consulted on 
what they wanted to see reflected in a new constitution. Government repre-
sentatives, however, ignored these expectations and decided independently on 
what to include and what not. The people, for instance, advocated a majoritarian 
electoral formula for electing the head of state. Nevertheless, the government 
opted to settle for the first-past-the-post electoral formula. In total, at least  
two-thirds of all recommendations made by the CRC were rejected by govern-
ment by invoking the Inquiries Act7 (van Vliet 2009, 43; Munalula 2016).

Similarly, when the Mung’omba Constitution Review Commission8 concluded 
its work in 2005, the Movement for Multi-Party Democracy Government through 
the National Constitutional Conference (NCC) decided which proposals to pick 
and which ones to drop (Munalula 2016). Among the clauses that were left out −  
contrary to public interest − was the election of the Republican president on 
the basis of the majoritarian electoral formula of 50 percent plus one. The pas-
sage entered the final draft constitution, but was rejected before Parliament, 
and Zambia was hereby back to square one on matters pertaining to meaningful 
participative constitution-making. The repeated parliamentary interference was 
heavily criticised by civil society organisations. The OASIS Forum,9 for instance, 
recommended that for further processes the constitution should be withdrawn 
from legislative’s access and, in turn, a committee of experts should be installed 
in order to redraft the constitution (Green 2013, 421). In the run-up to the 2011 
tripartite elections, one of the biggest issues on the campaign trail was – again – 
the enactment of a “new people-driven constitution”, and here the promise was 

5	Public opinion was gathered by the Chona Constitution Review Commission.
6	The body was named after its chairman. On 22 November 1993, the commission was appointed 

under Statutory Instrument No. 151 of 1993 as amended by Statutory Instrument No. 173 of 1993 
with the mandate to recommend a revised (constitutional) system for Zambia (Ndulo and Kent 
1996, 271).

7	The Inquiries Act, which grants extensive authority and oversight functions to the president, 
has been applied in all constitutional review phases since 1964 in order to appoint constitutional 
review commissions (Motsamai 2014, 2). The government reserves the right to accept or reject 
all recommendations that are proposed by the commission allowing it to simply override wishes 
of the people (Motsamai 2014, 3). President Kaunda already applied the Inquiries Act in previous 
constitutional revisions in order to alter the final text according to his personal preferences.

8	The commission, named after Wila Mung’omba, was set up during Zambia’s fourth constitutional 
review process that was initiated by President Levy Mwanawasa in 2003.

9	An umbrella group composed of diverse civil society organisations.



People and constitutions  131

made by the then biggest opposition political party, the Patriotic Front, that this 
would be done within 90 days of being elected into office (Africa Review 2011; 
Lumina 2016b; Munalula 2016; Panos Institute Southern Africa (PSAf) 2016, 4).

It can be justifiably pointed out that all previous constitution-making processes, 
which in parts incorporated substantial elements of involving the public, fell short 
of producing a “new people-driven constitution”. To put it differently, how can a 
country conduct various constitution-making processes that involve the people 
and yet never deliver a people-driven constitution? This paradox will continue to 
be the subject of the next section that addresses the most recent revision process.

The ping-pong saga of 2011–16 constitution-making process  
in Zambia

Compared to previous failures to revise the country’s supreme law, Zambia’s 
recent constitution-making process started optimistically in late 2011 when 
the Republican President, Mr Michael Chilufya Sata, appointed a 20-member 
Technical Committee on Drafting the Zambian Constitution (TCDZC) with the  
objective to draft a “new people-driven constitution”. It was announced that the 
country would have the new document within 90 days (Africa Review 2011; 
Lumina 2016b; Munalula 2016; PSAf 2016, 4). Therefore, one can assume that at 
this point, most Zambians were convinced the newly elected Patriotic Front (PF) 
would deliver on their campaign’s promise of enacting a “new people-driven consti-
tution” within this timeframe. Moreover, the Patriotic Front Manifesto 2011–2016 
(2011, 42),10 as well as the Constitution Consultative Process Guidelines (2012, 
12), had envisaged the constitution to be submitted to national referendum and 
to be subsequently approved by the National Assembly (PASf 2016, 4; Motsamai 
2014, 6). Such proceedings were indicative of the fact that a general consensus 
on the constitution being enacted via referendum existed throughout the nation 
and that the people of Zambia would, in the end, actively endorse their own con-
stitution. It needs to be pointed out, however, that in contrast to other recent 
constitution-making processes – for instance, as unfolding in Zimbabwe [2013] 
and Tanzania [in progress]11 – Zambia’s process apparently lacked a clearly defined 
legal framework or roadmap with regard to the adoption of the constitution. These 
could have provided guidance, structured the process and reduced ambiguity, for 
instance with regard to timeframes or the mode of adoption.12

10	 It said the PF Government shall “[e]stablish in consultation with stakeholders a Committee of 
Experts to review the recommendations of all previous Constitutional Review Commissions in 
order to draft and present a constitution which will reflect the will and aspirations of the peo-
ple for submission to a referendum and subsequent enactment only, by the National Assembly” 
(Partriotic Front 2011, 42).

11	 Zimbabwe’s constitution-making process was guided by the Global Political Agreement of 2006, 
which was signed by rivalling political factions. Tanzania’s constitutional reform process was for-
mally conducted under the Constitutional Review Act of 2011.

12	 The government had rejected the need of a legal framework in order to reduce the probability of 
political manipulation on the grounds that other successful constitution-making processes did not 
have one either (Motsamai 2014, 6).
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The president, in accordance with Article 2(1) of the Inquiries Act, 
appointed the 20 members of the TCDZC.13 This procedure was highly disputed, 
for considerable authority was thereby vested in the president with exclusive 
appointing powers to veto or annul certain recommendations made by the 
commission. The mandate of the TCDZC included reviewing all the works of 
previous Constitution Review Commissions (CRCs) that preceding presidents 
had appointed. These included the Mwanakatwe Commission of 1996, appointed 
by late President Frederick Chiluba and the Mung’omba Commission of 2003 
that was appointed by late President Levy Patrick Mwanawasa. According to the 
2011 TCDZC’s Terms of Reference (ToR), the Mung’omba draft constitution 
of 2005 was to be reviewed and used “as a basis on which to develop the new 
National Constitution” (Terms of Reference for TCDZC 2011, 4.1(b)). Again, 
this terminology implies the objective of striving for a replacement of Zambia’s 
old Constitution. Once all the CRC reports were reviewed, the TCDZC was sup-
posed to draft a document taking into account what the people of Zambia had 
addressed in all previous consultation phases.

In fulfilling its mandate, on 30 April 2012, the TCDZC prepared a first 
draft constitution that then served as the basis for a subsequent consultative 
process, and which stipulated that nationwide forums be established at com-
munal and district level as well as conventions at province and national level 
(Munalula 2016; ToR for TCDZC 2011, 4.1(c)). The community consulta-
tive forums were self-organised and accessible to everybody who was willing to  
participate.14 The district consultative forums, the provincial conventions as 
well as the National and Sector Groups Convention were more restrictive and 
assembled with chosen representatives at each level.15 Thereupon, the TCDZC 
began to host three-day forums in the 72 districts of Zambia at which various  

13	 “The President may issue a commission appointing one or more commissioners to inquire into 
any matter in which an inquiry would, in the opinion of the President, be for the public welfare” 
(Inquiries Act, 2(1)).

14	 These forums could be organised by various stakeholders: (a) church groups; (b) traditional 
councils; (c) political party structures; (d) neighbourhoods; (e) residence development commit-
tees; (f) social clubs; (g) school clubs; (h) associations; (i) neighbourhood health committees; 
(j) community-based organisations; (k) work places; (l) learning institutions; (m) civil society 
facilitator; and (n) any other institution or organisation based and operating in that community 
(The Constitution Consultative Process Guidelines 2012, Part II, 6(3)).

15	 Representatives at district and provincial levels were either to be elected or nominated by their 
respective organisations/institutions or by the district and provincial facilitator, respectively, in 
the case of an institutional allegiance being lacking. (The Constitution Consultative Process 
Guidelines 2012, Part II, 12(1); Part III, 24(1). For the list of categories along which delegates 
were to be nominated see the Constitution Consultative Process Guidelines (2012, Part II, Part 
III). It was agreed that the National and Sector Groups Convention should consist of representa-
tives of the executive, legislative, judiciary, public service, civil society, academia, traditional 
leaders, representatives of political parties and the industry, provinces, local authorities, retired 
public servants, and members of the Technical Committee (with no voting rights). The repre-
sentative delegates were to be nominated by their respective institution or organisation, with 
consideration of equitable gender representation (The Constitution Consultative Process 
Guidelines 2012, 34(1)).
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stakeholders had the opportunity to provide their view on the content of the draft 
constitution (Motsamai 2014, 5; YEZI 2013, 33). Starting in November 2012, 
and progressing until February 2013, provincial conventions further reinforced 
the participatory nature of the outreach phase. During these conventions, con-
ducted by the TCDZC at district, provincial and national levels, many Zambians 
made comments on matters they believed required to be strengthened as well as 
those that needed to be newly introduced in the constitution to improve their 
lives (Motsamai 2014, 7).

These consultative platforms provided by the TCDZC proved capable of bring-
ing together different stakeholders in order to make substantial recommendations 
on various clauses in the draft constitution. The most encouraging part about 
all these consultative processes, however, was that since the appointment of the 
TCDZC in late 2011, the ruling party had upheld a neutral stand with respect 
to how the people should decide on most issues. In other words, the executive 
and the ruling party in general had not taken any position on the content of the 
constitution and allowed Zambians to deliberate freely (YEZI 2013, 33–34). This 
approach was welcomed as it allowed the nation to contemplate constitutional 
matters without fearing that their views would be seen as being against the govern-
ment position. This atmosphere changed, however, in later stages of the adoption 
process, which lacked meaningful public debate on the draft. The Situation 
Report by the Institute for Security Studies (Motsamai 2014, 6) highlights that 
“[p]articipation has been limited to the public consultations spearheaded by the 
government at drafting stages only” and that “[a]ttempts by civil society to engage 
citizens in public debate on the constitution have been met with stern warning 
of arrests from the Minister of Justice”. This represents a major drawback in terms 
of the process’ participatory nature, since the outreach phase was characterised by 
PF party dominance and in later stages the influence of the citizenry was limited.

During the review phase, the TCDZC informed Zambians that the final draft 
constitution would be attained by the end of June 2013. This deadline was wel-
comed by most of the stakeholders as they felt that it would provide enough 
time to complete the entire process in the same year. However, the committee 
requested a further extension due to the high number of submissions that were 
made during the national convention and the sector group conventions. The 
government rejected the request for an extension outright with Justice Minister 
Mr Wynter Kabimba, insisting that the committee should conclude its work in 
June and submit the report by the end of June.16

Political stalemate and government reversal

By October 2013, the government started to make indications that the final 
report and the draft constitution would not be simultaneously handed over to 
the public and the president, contrary to the position that had been taken by 

16	 Some stakeholders welcomed the stance taken by the justice minister as they thought that the 
TCDZC was attempting to delay the process without having a good justification.
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the TCDZC earlier (Lusaka Voice 2013). Minister of Justice Wynter Kabimba 
asserted that the government would not allow the draft constitution to be 
handed over to the public at the same time at which the president receives his 
copies.17 He further instructed the committee to print 10 copies only and to 
hand them over to the president (Lusaka Times 2013b). The TCDZC responded 
by indicating that the new government position was contrary to what the com-
mittee had promised the people of Zambia. It threatened not to sign the reports 
and the draft constitution if the government continued with their instructions 
in this manner. Nevertheless, the committee gave in and on 30 December  
2013 announced that it would submit the constitution to the president alone, 
since the government refused to authorise further copies (Lusaka Times 2013c). 
This positioning was condemned by various stakeholders and led to some degree 
of confusion. By the end of 2013, the public was neither informed about the 
next steps to follow in the constitution-making process, nor was it aware of  
the content of the draft, as this remained a matter of secrecy and speculation. 
These developments, in sum, prompted the question to what extent government 
representatives intended such uncertainty.

In 2014, stalemate and uncertainty continued to characterise the constitution- 
making process and were reinforced by confusion about the whereabouts of the 
final draft.18 This ambiguous state of affairs persisted until the Constitution 
Summit,19 during which Mr Kabimba informed the nation that the final draft 
was at the Ministry of Justice (Tumfweko 2014). At this very summit, the gov-
ernment updated the nation on the impending roadmap for the further process, 
which included the cabinet approving the release of the final draft20 and a public 
debate to be held on the matter thereafter. At that time, however, senior govern-
ment officials continued stating on record that Zambia was not in a constitutional 
crisis and that the country had a functional and democratic constitution (Lusaka 
Times 2014c), thereby relativising calls for an urgent need of action. By the end 
of 2013, the Republican President Sata had already begun to refute these asser-
tions when he stated that “Zambia does not need a new constitution but needs to 

17	 Kabimba made this comment with one of the daily newspapers, in which he further claimed 
that the committee had been appointed using the Inquiries Act and as such the president, as the 
appointing authority, was the only one due to receive the draft constitution and the report.

18	 The TCDZC informed the nation that the preparation work of the final draft had been concluded 
and handed to the government (Lusaka Times 2014a), which, in turn, however, denied ever hav-
ing received the document. In March 2014, the government − through the permanent secretary 
in the Ministry of Justice − requested the TCDZC to wind up their work and to have their offices 
closed by 31 March 2014. During this period, the government continued to insist that they had 
not received the final draft. Some of the media sources in the country reported that the final draft 
constitution had gone missing (Adamu 2014b).

19	 The summit was held by the Southern African Centre for the Constructive Resolution of Disputes 
(SACCORD) in cooperation with the Friedrich Ebert Stiftung (FES) at Protea Hotels Arcades in 
Lusaka on 30 April 2014.

20	 When the Constitution Summit was held in April 2014, the cabinet had not yet sat to approve 
the release of the final draft constitution to the public.
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amend the current one” (Phiri 2013).21 This can be considered a critical juncture 
in Zambia’s constitution-making process, as it was the first time that President 
Sata’s government publicly contemplated not to advance the promulgation of a 
new constitution.22

The dismissal of Mr Kabimba as the minister of justice on 28 August 2014, 
who many had perceived to be a stumbling block to enacting a new constitution, 
reinstilled confidence.23 With the appointment of the new Minister of Justice and 
Secretary General of the ruling PF, Honourable Edgar Chagwa Lungu, new hope 
and optimism arose that the process would regain some momentum. And indeed, 
it seemed as if he could live up to these expectations. On 2 September 2014,  
following consultations he had held with the attorney general and secretary to 
the cabinet, he informed the nation that he was ready to meet with a consortium 
of civil society organisations and opposition political parties that belonged to an 
alliance called the Grand Coalition (Adamu 2014a).24 Further, to the delight of 
many stakeholders, he released the much-awaited draft constitution to the public 
in October 2014 (Lusaka Times 2014d). The release, however, came against a 
backdrop of acrimony and conflict since until then the document had presumed 
to be either missing or stolen and the now delayed publication had come without 
any sufficient explanation. Moreover, scepticism persisted since a roadmap for 
enacting the new people-driven constitution through a referendum had not been 
made available (Lusaka Times 2014d).

After the death of President Sata in late 2014, Edgar Lungu was elected as 
the next president of the Republic of Zambia on 20 January 2015. During his 
inauguration speech, he reassured the nation that the government would adhere 
to its promise of enacting a people-driven constitution (Lusaka Times 2015).  
He immediately tasked the new Justice Minister, Dr Ngosa Symbyakula, to  
prioritise its enactment. Yet a framework to guide a participatory enactment 
process was not provided. Instead, the ruling party shifted its position on the 
mode of adoption and begun to exhibit reservations about holding a stand-alone 
referendum on the entire document. As pressure mounted to finally enact the 
new constitution, the government adopted a two-tier process that was originally 
proposed by the Young African Leaders Initiative (YALI) in 2015. YALI had 
formulated that the constitution should be approved by Parliament and the Bill 
of Rights should subsequently be subject to a referendum alongside the 2016 

21	 He made this statement in a public speech in Mansa on 30 November 2013, as reported by a cor-
respondent of the Zambian Watchdog (Phiri 2013).

22	 This position was later reinforced repeatedly and the president even ridiculed demands for a  
people-driven constitution, asking why people were insisting for a “people-driven constitution” as 
though they had ever seen an “animal-driven constitution” (Lusaka Times 2014b).

23	 Excitement was linked to people’s belief that the draft constitution had, in fact, not been released 
due to a personal rather than a party position.

24	 This announcement came after the Grand Coalition meeting held at Lusaka Mulungushi 
International Conference Centre (MICC) on 30 August 2014 had resolved to undertake coun-
trywide demonstrations.
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general elections. This sequential adoption process was considered a temporal 
compromise by President Lungu since “[t]he bulk of the document, termed non-
contentious provisions, would be enacted by Parliament and become effective 
immediately” (Munalula 2016). In terms of the participatory nature of the pro-
cess, however, this proceeding at best met the minimal legal requirement for 
the public to be incorporated in the promulgation. According to Article 79 of 
the 1996 Constitution of the Republic of Zambia, Part III of the Constitution, 
which contains the Bill of Rights, can only be amended via referendum. The 
criteria for amendments to the Bill of Rights, as well as to the entrenched 
Amendment Clause itself, require 50 percent of eligible voters to participate in 
the referendum25 and out of these a majority must be in favour of an amendment 
(Constitution of the Republic of Zambia 1996, Article 79(3)). Requiring half of 
the countries eligible instead of registered voters sets a relatively high threshold for 
referenda to be valid and then pass.26

During the course of 2015, the government took the final draft constitution 
to Parliament for amendments. This approach was contrary to the initial under-
standing that the whole draft constitution would be taken to referendum for 
endorsement without major modifications. This controversial government posi-
tion was to some extent substantiated by the international community. Some 
members of the diplomatic corps in Zambia, such as the ambassador of the United 
States of America (USA), openly supported holding the referendum alongside 
the 2016 general elections, as it would be the most prudent financial decision 
(Zambia Daily Mail 2015; U.S. Embassy in Zambia 2016). Consecutively, the 
final draft constitution was subjected to parliamentary scrutiny. The govern-
ment controversially used its legislative majority and the support of members of 
the opposition to reject some provisions that had been prepared by the TCDZC 
on the basis of popular consultations. “Notably, changes proposing a devolved 
system of governance through elected provincial assemblies, the mixed mem-
ber representation electoral system, and the appointment of cabinet ministers 
from outside the National Assembly were rejected” (Lumina 2016b). Moreover, 
the legislative made substantial adjustments to the content of the final draft –  
contrary to people’s proposals. The concentration of power in the executive 
branch was not resolved. On the contrary, competences of the presidency were 
rather enhanced under the new constitution (Goldring and Wahman 2016, 109; 
Ndulo 2016, 2, 5–7). According to some observers, this illustrates one of the 
inherent problems of constitutional legitimacy, because the government had the 

25	 This presupposes a popular census being held in order to determine the actual number of eligible 
voters in the first place.

26	 Therefore, organisations such as YALI contended that the threshold could only be reached if 
the referendum was held alongside the 2016 general elections (presidential, legislative and local 
elections) as such an environment would spur adequate voter turnout. Another rationale was that 
such a proceeding would be more cost effective. However, many other stakeholders, such as the 
Civil Society Constitution Coalition (CSCC) and several political opposition parties, opposed 
the proposal of holding the referendum alongside the 2016 general elections.
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authority to accept or reject recommendations that had been made by the people 
in the course of various consultative processes (Chigunta 2016).

The outcome of this Parliament-driven process was the amended Constitution 
No. 2 of 2016, which was approved by the necessary two-thirds parliamentary 
majority and subsequently assented into law by President Edgar Chagwa Lungu 
on 5 January 201627 (Goldring and Wahman 2016, 111; Munalula 2016), with 
the Bill of Rights and the adjusted Amendment Clause still to be approved via 
referendum later that year. Therefore, the recent process again fell short of deliv-
ering a people-owned document and instead brought into being yet another 
elite-amended constitution. The amended constitution was vigorously criticised 
by leading Zambian constitutional experts as having failed people’s aspirations 
both in terms of content and process (Ndulo 2016).28 Against this backdrop, the 
ensuing popular referendum was eagerly anticipated, bearing in mind a potential 
rejection as a consequence of this political intervention.

By invoking Article 79 of the 1996 amended Constitution, the adoption 
process proceeded and the referendum on the Bill of Rights and the entrenched 
Amendment Clause was held alongside the 2016 general elections on 11 August 
2016.29 Although the majority voted in favour of the amendment (71 percent), 
the proposal was rejected due to a low turnout that characterised the election 
at large (44 percent). Hence, the threshold requirement that 50 percent of the 
electorate cast their vote − a general criterion for constitutional referenda −  
was not met in the first place (Electoral Commission of Zambia 2016a; Lumina 
2016a). One could elaborate a number of hypotheses explaining the failure 
of the referendum. At the end of the day, it could have been a coalescence of 
various factors. Cephas Lumina (2016a), for instance, points to the unfortu-
nate timing of the referendum, the high statutory threshold, the lack of public 
education30 as well as the low literacy rate (61.4 percent) among the Zambian 
population. Further potential explanations relate to voter apathy, the rather 
technical and two-fold formulation of the referendum question as well as the 
politicisation of the process.31 As Lumina (2016a) emphasises, “Referendums 
tend to be successful in circumstances where there is bi-partisan support for 
proposed change”. Another closely related aspect might have been the effect 
of no-campaigns by the political opposition and civil society organisations who 

27	 For a detailed analysis of specific provisions in the Constitution No. 2 of 2016 see Ndulo (2016).
28	 Nevertheless, some of the progressive clauses entered the amended Constitution No. 2 of 2016, 

including the adoption of the 50 percent plus one electoral formula for electing the Republican 
president, presidential running mate, constitutional court, and provision for directly electing 
mayors and council chairpersons as well as dual citizenship (Munalula 2016).

29	 For a presentation of some of the novelties in the Bill of Rights and the Amendment Clause see 
Lumina (2016b).

30	 Attempts to educate voters regarding the content of or changes to the Bill of Rights and the 
Amendment Clause were insufficient. In order to respond to the uncertainty about the proposed 
changes, the Electoral Commission (2016b) published a comic. This comic was, however, pub-
lished a month before the referendum and in English only (Lumina 2016b).

31	 The electorate predominantly voted according to party affiliation.
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had urged their supporters to boycott the referendum in order to fall short of 
the required voter turnout (Adamu 2016; Goldring and Wahman 2016, 114; 
Lumina 2016a). The most persuasive factor, however, might have been the 
“controversy surrounding the reform process” (Lumina 2016a) in general, 
which may have resulted in a lack of democratic legitimacy – reflected in the 
low turnout of the referendum. The outcome of the constitutional reform pro-
cess highlights the odd situation of Zambia’s legal system in which the country 
is left with a recently enacted constitution, but with a Bill of Rights that stems 
from 1991 (as even the 1996 constitution-making process maintained Part III 
of the constitution unaltered).

It can be argued that the entire constitution-making process has eventually 
been delegitimised in the eyes of the people who felt betrayed. Additionally, 
the opaque genesis of the document prompted stakeholders to claim that the 
government hijacked the constitution-making process in order to produce what 
some termed a “Patriotic Front (PF) driven” constitution (QFM Zambia 2015). 
Accordingly, the continuous confusion surrounding the adoption process needs 
to be seen in the light of a partisan strategy. The government manoeuvres that 
had led to such turmoil appeared to be driven by a hidden agenda as a means of 
delaying the process. It could be assumed that such a specific government blue-
print was aimed at buying time in order to alter the modus of adoption as well as 
the content of the final constitutional draft. It is such interference by politics in 
Zambia that has repeatedly (re)captured the constitution-making process. It can 
be argued that constitution-making fails when the executive intervenes in such 
a manner, starting to decide which clauses to adopt and which ones to drop or 
alter, thereby undermining people’s interests. Hence, the procedure in Zambia 
can be considered as being a prime example of utilised “false participation”  
(Saati 2015).

Furthermore, the developments in Zambia’s recent constitutional reform pro-
cess illustrate how the absence of a regulatory framework can affect the mode 
of adoption as well as the outcome. The conception of the envisaged constitu-
tion has shifted over time – from envisioning a “new people-driven constitution” 
towards accepting the “light version” of an amendment. The decision to allow 
the Bill of Rights and the Amendment Clause to be approved via referendum, 
whereas the vast amount of provisions was ratified by Parliament, merely reflects 
the minimal participatory requirement captured by the Amendment Clause of 
the 1996 Constitution. Recent experiences from Kenya [2005] illustrate how in 
similar instances the judiciary has intervened in order to expand the influence 
of the electorate within the ratification process32 (compare the chapter by Ghai 
and Macharia in this volume). The decisive distinction, however, might be that 
Zambia, in the end, pursued a constitutional revision and did not work towards 
drafting a new document as it was originally envisaged.

32	 In Kenya, the High Court has decided that a referendum is to be obligatory in the ratification of 
the constitution. Originally, a national referendum had not been envisaged.
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Conclusions

The fact that Zambia has yet again failed to deliver a substantially people-driven 
constitution is particularly striking given the fact that the country has been 
undergoing constitution-making processes for some time, with the one initiated 
by the Patriotic Front (PF) being the fifth in Zambia’s postcolonial history. All of 
these processes, however, have failed to enact a progressive constitution owned 
by the people – an ownership that has ever since been the prolonged desire of 
the populace.

It is the conviction of the author that undertaking a process of constitution-
making while keeping an eye on the constitution in force, was one of the main 
factors that caused the recent constitution-making processes to fail. When the 
time came for the country to put in place a new and transformative constitu-
tion, leaders could refer to the country’s already functioning constitution – as late 
President Sata claimed at the apex of demands for a new constitution (Lusaka 
Times 2014c). In other words, in the course of Zambia’s constitution-making 
processes, difficulties have arisen, due to the country’s reluctance to create either 
“power-sharing governments” or “interim constitutions” during the transition 
period. States such as Kenya [2010] and South Africa [1996], among others, have 
had to undergo a break from the status quo, in turn allowing them to put in place 
transformative constitutions.

A further drawback was that the process could not be separated from politics. 
Partisan interests and party considerations continued to play a decisive role in 
the drafting stage. The submissions by the people were not taken into account 
in a meaningful way as the executive yet again thought it appropriate to decide 
which provisions to accept and which ones to reject. This pattern has already 
occurred in previous constitutional reforms in which the executive intervened 
significantly. Therefore, Zambia will continue to be looked at as a country that 
has maintained the status quo and has failed to enact a “new people-driven consti-
tution”. This paradox will only ever be solved, it appears, if the government of the 
day will wholesomely embrace the submissions provided by the people of Zambia.
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9	 Public participation under 
authoritarian rule
The case of Zimbabwe

Douglas Togaraseyi Mwonzora

Introduction

On 29 March 2008, President Robert Mugabe, who hitherto had dominated 
Zimbabwean politics since independence, lost the first round of presiden-
tial election to Morgan Tsvangirai of the Movement for Democratic Change  
(MDC-T).1 The period preceding the presidential run-off election can be 
described as one of the bloodiest in Zimbabwe’s post-independence history.  
State agents and militia loyal to Mugabe openly waged a violent campaign against 
the MDC, and in the process murdered over 300 (MDC-T) supporters (US 
Department of State 2009). Fearing for his life, Tsvangirai escaped to neighbour-
ing Botswana before completely withdrawing from the race due to the violence 
that unfolded (McGrael 2008). Not surprisingly, the international community –  
in particular the Southern African Development Community (SADC) and the 
African Union – condemned the elections. Through the mediation of former 
South African President Thabo Mbeki, the international community put pres-
sure on Mugabe to enter into a power sharing agreement with his main rivals 
Morgan Tsvangirai of the MDC-T and Professor Arthur Mutambara of the 
MDC-M.2 This arrangement culminated in the signing of the Global Political 
Agreement (GPA), which led to the establishment of a Government of National 
Unity (GNU) on 15 September 2008. A key requirement from both MDC forma-
tions was the promulgation of a new democratic and people-driven constitution 
of Zimbabwe. In the inclusive government that was created as a result, Mugabe 
retained the presidency while Tsvangirai and Mutambara became prime minister 
and deputy prime minister respectively.

Although the parties shared cabinet posts equitably, the bureaucracy, the army, 
police and intelligence, which were hitherto made up of Mugabe’s appointees, 
remained intact under Mugabe’s control. Moreover, the president continued to 
assign key political positions (permanent secretaries, the reserve bank governor,  

1	 It is widely believed that the Zimbabwe Electoral Commission (ZEC), headed by a former top 
military officer appointed by Mugabe, had manipulated the results in order to force a presidential 
run-off election on 27 June 2008 (Makumbe 2009, 131; Tendi 2013).

2	After the 2005 Senate election, the MDC split into two factions. The MDC-T was led by Morgan 
Tsvangirai and the MDC-M by Arthur Mutambara.
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the attorney general, provincial governors etc.) without consultation with the 
other parties to the Global Political Agreement (Ndulo 2010, 181). Accordingly, 
despite a Government of National Unity having been formed, Zimbabweans 
largely remained under authoritarian rule, consolidated by the predominance of 
the executive branch headed by Mugabe.

This politically unstable climate was moreover characterised by the state’s 
repressive grip on the political opposition and civil society. Against this back-
drop, the constitution-making process in Zimbabwe was not embedded in an 
environment conducive for meaningful constitutional change. This contribution 
aims to illustrate the challenges that diverse actors who were involved in con-
stitution making faced throughout the process. They needed to adapt to adverse 
conditions, which involved anticipating impending interference. It is argued that 
where the authoritarian state is dragged into a constitution-making endeavour –  
often as a result of rising public demand – it tries to retain as much of a grip as 
possible on the process. Moreover, channels of interference are built in order to 
delay or even discredit the work of constitution makers. The incorporation of 
participatory elements is even more difficult given the conditions of repression. 
In the Zimbabwe process, the regime effectively distorted the consultation phase 
by orchestrating violence, supressing alternative views and by bussing Zanu (PF) 
supporters to various venues across the country. In spite of this interference, a 
sufficient degree of meaningful public input via civil society engagement could be 
observed. Although large stages of the process were driven by the political elite in 
Zimbabwe, the substantial outcome is considered to boldly reflect people’s views.

The article is structured following the chronological order of events. First, 
a brief constitutional history of post-independence Zimbabwe is provided. In a 
next step, the legal framework in which the process was embedded is analysed. 
In the sections thereafter, attention is turned to its implementations. A focus 
is put on the mechanisms that were applied to ensure public participation and 
on the tactics of interference by the authoritarian state apparatus, paying close 
attention to the distinct roles of different actors. Subsequently, the drafting  
process, which was characterised by party bargaining as well as political stale-
mates during large parts of the negotiations, is illustrated and analysed. The 
final section is dedicated to the Second All Stakeholders Conference and the 
national referendum, that were both envisioned to ensure that the public has 
decisive influence on the outcome.

A brief constitutional history of post-independence Zimbabwe

In the years following independence in 1980, Zimbabwe was governed by the 
Lancaster House Constitution (LHC),3 which was widely regarded as a ceasefire 
agreement that retained the political, social and economic injustices of the colo-
nial period – especially with respect to land ownership and white predominance  

3	The LHC was negotiated between representatives of the ceasing colonial regime and a small 
national political elite at Lancaster House in London from 10 September to 21 December 1979.
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in general (Nyabeze 2015, 1). Most of the 18 amendments that were made to 
the constitution between 1980 and 2007 – no less than 11 in the first decade4 –  
were designed to extend executive powers and to entrench Mugabe’s rule 
(Sachikonye 2011, 5–7; Panfil 2012, 25). This development led to the estab-
lishment of a de facto one-party state in Zimbabwe. Other amendments were 
designed to grant the ruling elite special economic privileges, especially access 
to land and minerals. The most prominent examples were the abolition of 
minority seats in Parliament that were reserved for the white population, the  
dissolution of the post of the prime minister, and the Constitutional Amendment 
No. 17 of 2005 that aimed at redressing colonial grievances by nationalising land 
without compensation and without mechanisms to legally challenge the state’s 
action in this regard (IDEA 2016).

In 1997, however, Zimbabweans represented by civic society, especially by the 
National Constitutional Assembly (NCA),5 started clamouring for a new demo-
cratic and people-driven Constitution of Zimbabwe (ZESN 2013, 4). These calls 
for a new legal framework can be considered a reaction to the growing executive 
dominance vis-à-vis other government branches (Hatchard 2001, 210; Dzinesa 
2012, 2–3; Panfil 2012, 25).

As a result, in 1999, President Mugabe reacted to these rising demands from 
civil society and launched a constitution-making process. Using his powers under 
the Commissions of Inquiry Act, Mugabe appointed a Constitutional Commission 
headed by the then Judge President of the High Court Godfrey Chidyausiku, who 
was also a member of his party (Hatchard 2001, 210). The commission was tasked 
to collect the views of the citizenry on the constitution and to present both their 
findings as well as the resultant draft constitution to the president himself. Despite 
having applied a selection mechanism that allowed for an executive-oriented 
composition of the Constitutional Commission and the fact that the commis-
sion had apparently been dominated by the Zanu (PF) party stance, President 
Mugabe was not satisfied with the presented outcome and adjusted it accordingly 
(Hatchard 2001, 213). Not surprisingly, in the constitutional referendum in 2000, 
Zimbabweans overwhelmingly rejected the commission’s draft constitution.

Since society’s demand for a new supreme law had not been met by the 
state’s political elite, the struggle towards a legitimate constitution continued. 
The resumption of the constitution-making process began in earnest after the 
signing of the power sharing agreement between Zanu (PF) and the two MDC 
factions, following the highly contested 2008 presidential elections. A substan-
tial part of this Global Political Agreement (GPA) was dedicated to providing 
a mechanism through which to reformulate the country’s supreme law, with 
significant involvement of the citizenry.

4	The vast amount of fundamental constitutional amendments made to the LHC in a short period of 
time could hint to its limited degree of legitimacy in the eyes of the national political elite.

5	The NCA was an amalgamation of diverse civil society organisations and individual civic repre-
sentatives committed to foster a transparent and people-driven constitution-making process.
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It has to be noted, however, that civil society organisations (CSOs) had little 
influence on the process, which was highly partisan and dominated by political 
parties (Ndlovu-Gatsheni 2010; Panfil 2012, 27; Zembe and Masunda 2015, 35). 
Therefore, it can be argued that the constitution-making process was initiated by 
Zimbabwe’s political elite (Saati 2015, 147). However, some civil society organi-
sations raised concerns about it being a manifestly politically dominated process. 
Some boycotted the political-party-led initiative and ran parallel programmes 
aimed at kick-starting a constitution-making process of their own. In July 2009, 
the NCA, for instance, established the “Take Charge” initiative that advocated 
and developed an alternative approach towards the drafting of a new constitution 
for Zimbabwe (Dzinesa 2012, 6; Saati 2015, 146–47).

The constitution-making endeavour can be subdivided into four distinct 
stages. First, in the preparatory phase, the guiding constitutional body was set up.  
This Parliamentary Select Committee on the Constitution (COPAC) was made 
up of elected members of Parliament, appointed by their political parties on the 
basis of representation in the bicameral legislature (ZESN 2013, 3). Subsequently, 
the First All Stakeholders Conference was held, inter alia, to ensure the incorpo-
ration of civil society actors into the process. Subsequently, general preparations 
as well as funding of the programme were organised prior to initiating the  
public consultations. The public consultations were conducted and supervised 
by COPAC and constituted the second stage of the process. It encompassed all 
efforts to accomplish a highly representative, inclusive, open as well as trans-
parent process with the objective of reaching out to the populace. Third, in a 
negotiating and drafting stage, the wide spectrum of public input was collected, 
evaluated, bargained and debated among political party representatives before 
being translated into the legal text. While the first two phases exposed a stronger 
integration of the citizenry, the latter can be labelled as rather expert- or elite-
driven with only major political parties participating and civil society largely 
being excluded. Finally, the drafting stage paved the way for a newly elaborated 
constitution for Zimbabwe, which, however, still needed to be approved via pub-
lic referendum. Thus, the final authority again vested in the hands of the people, 
as a public referendum was the requirement for constitutional approval.

Legal framework outlining the constitution-making process

After the Global Political Agreement was signed on 15 September 2008, it was 
presented to Parliament to be promulgated into law as Constitutional Amendment 
No. 19. Article 6 of the GPA provided for the crafting of a new constitution 
of Zimbabwe. It can thus be asserted that for the first time in the state’s his-
tory the force of law legally consolidated the constitution-making process. With 
regard to the participatory nature of that process, the GPA acknowledges the 
“fundamental right and duty of the Zimbabwean people to make a constitution 
by themselves and for themselves” (GPA 2008, Article 6). Moreover, the article 
clearly provides that the process “must be owned and driven by the people and 
must be inclusive and democratic” in its nature. It further required the state to 
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create conditions to enable the public to participate in the process. The resultant 
constitution should deepen “democratic values and principles and the protection 
of the equality of all citizens, particularly the enhancement of full citizenship and 
equality of women”.

Concerning the involvement of constitutional bodies, Article 6 of the GPA 
provides for the establishment of the Parliamentary Select Committee on the 
Constitution (COPAC). When the committee was appointed by the House of 
Assembly on 12 April 2009, it counted a total of 25 members. Ten seats were 
assigned to Zanu (PF), 11 to MDC-T and three to MDC-M, in line with their 
respective representation in Parliament. The remaining seat was reserved for 
a representative of the Traditional Chiefs Council who was a Zanu (PF) party 
member (Zembe and Masunda 2015, 27). In terms of gender representation,  
17 men and eight women were on the committee (Dzinesa 2012, 5; IDEA 2016).

In order to effectively conduct its programme, COPAC was empowered to 
establish sub-committees “as may be necessary to assist the Select Committee 
in performing its mandate” (GPA 2008, Article 6.1(a)(i)). Moreover, the arti-
cle provides for an active involvement of civil society, especially in the form of 
participation in the sub-committees. Such a committee, however, could only be 
chaired by members of Parliament, cutting back on the influence of civil stake-
holders to some degree. In practice, COPAC set up five sub-committees6 and a 
total of 17 distinct thematic committees tasked to deal with different constitu-
tional matters. These had a membership of 40 people each and simultaneously 
worked to prepare the public outreach programme as well as the analysis of its 
results. Political party delegates that also chaired these committees made up 30 
percent of its members, while civil society represented 70 percent and had the 
deputy chair in each of these sub-committees. Further, 70 outreach teams of 16 
members each travelled to the various regions of the country to conduct the 
consultation of the populace (Vollan 2013, 33; Zembe and Masunda 2015, 29).

With regard to the conception of the public outreach programme, COPAC 
was obliged by law to hold public meetings and consultations as they deemed nec-
essary (GPA 2008, Article 6.1(a)(ii)). On this particular point, the framework 
was rather vague, leaving COPAC with a wide scope of interpreting the legal 
text. Before the commencement of the outreach programme COPAC was sup-
posed to convene the First All Stakeholders Conference, inter alia, for purposes of 
consulting distinct stakeholders on their representation in the sub-committees. 
The constitution would only be drafted after the public consultation process had 
taken place. A Second All Stakeholders Conference would be held for purposes 
of verifying the degree to which the draft constitution corresponded with the 
views of Zimbabweans as expressed during the public consultation process. After 
this rigmarole, the draft constitution would be subject to a public referendum 
(GPA 2008, Article 6.1 (c)(viii)).

6	 (1) Budget and Finance; (2) Human Resources; (3) Stakeholders; (4) Information and Publicity; 
(5) Legal (Zembe and Masunda 2015, 27).
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Explicit timelines within which the process should be completed were pro-
vided by the GPA as well. Accordingly, the whole endeavour was supposed to 
take no longer than 20 months from the date of inception of the Government of 
National Unity and by 2010 Zimbabwe was supposed to have a new constitution 
(GPA 2008, Article 6.1(c)(viii).

For the sake of completeness, it needs to be mentioned that the Referendum 
Act of 2000, chapter 2, that was originally enforced in the run-up to the 2000 
constitutional referendum, regulated issues pertaining to national referendums in 
Zimbabwe. Furthermore, the Referendums Regulations (Statutory Instrument 26, 
2013) had been passed by the Zimbabwe Electoral Commission (ZEC) with the 
approval of the minister of Constitutional and Parliamentary Affairs and were 
gazetted shortly before the 2013 Referendum, complementing the Referendums 
Act (ZESN 2013, 7). A simple majority of the votes cast was the requirement 
for a constitutional draft to pass in a referendum, which was designed in a binary 
fashion (Yes or No).

In sum, the GPA provided a legal framework for the incorporation of partici-
patory mechanisms in Zimbabwe’s constitution-making process. The intention 
of the drafters can be regarded as determined to ensure full and meaningful  
participation of the citizenry in all major stages of constitution making. Rep
resentatives of civil society indeed could occasionally shape and determine the 
events in this process despite the destructive agendas initiated by Zanu (PF).

The First All Stakeholders Conference

In accordance with regulations captured in the GPA, the First All Stakeholders 
Conference was scheduled for 13–14 July 2009, three months after the estab-
lishment of the Select Committee. In the run-up to the conference, massive 
resistance from Zanu (PF) could be observed, with party officials incomprehen-
sibly arguing that they were not ready for it to start. When the argument for 
postponement was defeated in COPAC, they spoke out against the involvement 
of civil society representatives on the basis that civil society organisations were 
mainly pro-MDC. Following this logic, Zanu (PF) officials would have been “out-
numbered” at the conference. Thereupon, party representatives demanded that if 
civil society organisations participate, some organisations like the War Veteran 
Association − which is regarded as a reserve army in Zimbabwe − should equally 
be granted participation to the conference (Mhanda 2011).

A total of 4,000 delegates, mostly representing civil society, were invited to the 
First All Stakeholders Conference. Although COPAC invited all principals of the 
GPA to the opening ceremony of the conference, only Mutambara and Tsvangirai 
of the two MDC factions turned up, while Mugabe refused to come. As the confer-
ence was about to start, hordes of Zanu (PF) youths bussed from the surrounding 
farms stormed the conference room, throwing water bottles and other missiles at 
COPAC members as well as other officials, completely disrupting the proceedings. 
They shouted that the process should not proceed because it was part of MDC-
T’s regime change agenda. Some of Mugabe’s top ministers openly supported the 
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disrupting mobs. The proceedings had to be abandoned (Shaw 2009). Considering 
the manner in which the event unfolded, it is hard to deny that Mugabe had most 
likely not turned up because he was aware of the impending violence.

Members of civil society, however, led by the International Socialist 
Organisation, refused to vacate the venue and insisted on proceeding with the 
conference. In the end, the meeting proceeded as scheduled the following day. Its 
main achievement was the formation of 17 distinct thematic committees which 
were important for determining the content of the constitution. In all constitu-
tion committees, 50 percent of the members had to be women. It was also resolved 
that in all constitutional committees, civil society representatives would consti-
tute 70 percent of each committee while MPs would form the other 30 percent 
(Zembe and Masunda 2015, 28). Further, it was agreed that COPAC committees 
would enlist public views through a transparent public outreach process.

Considering the events in the wake of the First All Stakeholders Conference, 
it becomes clear that the authoritarian state embodied by Zanu (PF) was bent on 
hindering genuine public participation in the process. They were defeated, how-
ever, by the resolve displayed by the public represented by civil society.

The public outreach process

Succeeding the First All Stakeholders Conference, the Select Committee started 
the process of preparing for the public outreach phase.

Clearly the Zimbabwean state was not financially prepared for the constitution- 
making process. The Ministry of Finance submitted a budget of 1 million US 
dollars for the entire constitutional reform process, which would serve only as 
a fractional amount of the funding needed to set up an efficient programme 
(Dzinesa 2012, 6). Thus, COPAC naturally sought to engage the donor com-
munity. By opposing this proposal, Zanu (PF) found another excuse to impede 
the programme. Party representatives argued vehemently against a donor-funded 
process, insisting that it would compromise the country’s sovereignty. Moreover, 
they argued that donor funding would open the process for manipulation by the 
donor community that predominantly consisted of Western nations. The other 
parties found nothing wrong with donor funding and the bickering went on for 
weeks, thus delaying the outreach programme.

The principals reacted by setting up the Management Committee, which 
would supervise the work of COPAC. The Management Committee was made 
up of government ministers who had been the key negotiators of the GPA. 
Through the Management Committee, it was agreed that donor funding would be 
sought on the condition that individual donors would contribute their resources 
to a basket fund administered by the United Nations Development Programme 
(UNDP). The donors agreed to this arrangement on the condition that a special 
body, known as the Project Board, was established. It was made up of representa-
tives of the donor community, the co-chairpersons of COPAC as well as the 
members of the Management Committee. The Project Board would receive and 
approve budgets from COPAC. Moreover, they would receive progress reports 
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from COPAC on the status of the process (UNDP 2009). In financial terms, the 
UNDP had offered to provide more than 20 million US dollars to fund the reform 
process in Zimbabwe (Dzinesa 2012, 6).

In another effort to obstruct public outreach, President Mugabe and Zanu 
(PF) sought to reintroduce a constitutional version that had been drafted by the 
representatives of the political parties on a boat on Lake Kariba in 2007. This 
draft had become known as the Kariba Draft.7 The other parties argued that the 
reintroduction of the Kariba Draft would fall short of the provisions laid out in 
Article 6 of the GPA, as it would convert the process into an elitist enterprise. 
In the end, the Kariba Draft was rejected as official point of departure. However, 
Zanu (PF) would later embark on a process of coaching its members and the pub-
lic to simply parrot the provisions of the Kariba Draft in an effort to reproduce it 
“via the outreach” process.

The outreach programme that was designed to enlist the views of the pub-
lic eventually began in June 2010, more than a year after the establishment of 
COPAC.8 A total of 70 teams – each composed of 16 multi-stakeholder repre-
sentatives and technical staff – were deployed to the country’s 10 provinces. Each 
team was co-chaired by parliamentarians from the three political parties. In sum, 
4,943 public meetings were lined up throughout the country in order to collect 
1,118,760 views of the people on constitutional matters (Zembe and Masunda 
2015, 29). The public media, as well as locally active stakeholders such as politi-
cal parties, were encouraged to publicise the meetings for the benefit of their 
members as well as for the public in general.

Role of the national broadcaster

In Zimbabwe, most public broadcasters are known for their pro-Zanu (PF) 
media policy and coverage (Dzinesa 2012, 11). At the commencement of the 
outreach programme, the national broadcaster – the Zimbabwe Broadcasting 
Corporation, which was completely controlled by Zanu (PF) – started attack-
ing the process by labelling it a complete waste of money. Further, they insisted 
that it was simply part of a Western-sponsored regime change agenda. Various 
scholars and “experts” were given enormous airtime to denigrate the programme. 
Therefore, it can be considered obvious that the authoritarian regime sought to 
impede the programme, seeking to foster people’s disapproval of the outreach 
process by spreading hostility. Moreover, radio contributions were designed to 
incite violence against COPAC. When COPAC sought to engage the services of 
the national broadcaster in advertising its outreach campaign, it was deliberately 
charged abnormally high and prohibitive rates, while the Zanu (PF) programmes 
denigrating the process were aired for free on the national broadcaster.

7	For a critical analysis of the content of the Kariba Draft see, Zimbabwe Independent 2009.
8	The GPA had envisaged a timespan of seven months after the erection of the Select Committee for 

the outreach phase to be completed.
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In one instance, in spite of COPAC having paid the invoiced fees, exorbitant 
as they were, the public broadcaster failed to air the notices of public meetings 
in Harare, an area perceived to be an MDC stronghold. As will be illustrated 
below, the national broadcaster maintained its hostile stance throughout the 
drafting process.

Role of the security services

The security services which include the army, police and intelligence agencies –  
who alongside the Zanu (PF) militia had violently suppressed the opposition in 
the presidential run-off election – played an active but destructive role in the 
public outreach programme. Their teams were deployed to the countryside to 
intimidate local communities and to prevent them from participating actively 
in the process (Zembe and Masunda 2015, 34; Dzinesa 2012, 6). Moreover, they 
instructed communities on what to say or not to say during public meetings with 
the COPAC teams. In most instances, they would choose the people in advance 
who would then speak on behalf of the local communities during the public con-
sultation meetings (Zembe and Masunda 2015, 34). Further, they threatened to 
unleash the same violence they had unleashed upon people during the presiden-
tial run-off elections, should anybody disobey them. COPAC teams were thus 
surprised that in a meeting attended by approximately 2,000 people, only five 
would speak on behalf of the entire gathering.9

Role of war veterans and the Zanu (PF) militia

The war veterans and the Zanu (PF) militia worked closely with the security 
services to suppress meaningful public participation in the public outreach  
program. In areas dominated by the MDC, hundreds of members of the Zanu (PF) 
youth brigade and war veterans would be bussed from different areas in order to 
“flood” the area in question and disrupt the meetings. In some cases, these groups 
would unleash violence on the local people with the tacit approval of the police. 
Thousands of Zimbabweans, mainly MDC supporters, were beaten while some 
were even murdered during the process, as was the case in a public meeting in 
Harare (Zembe and Masunda 2015, 33; Human Rights Watch 2011).

Role of the traditional leaders

In rural areas, all traditional leaders were obliged to force-march people to the 
outreach meetings for purposes of reinforcing what was thought to be the Zanu 
(PF) position. As they played a central role in the distribution of food aid as well 
as agricultural inputs, they threated to deny these important items to anybody 
who did not parrot the Zanu (PF) position (Manyukwe 2010).

9	Witnessed by the author.
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Role of international actors

The violence unleashed by Zanu (PF) during the public consultation programme 
completely outraged SADC as well as the donor community. SADC brought 
diplomatic pressure to bear on Mugabe while donors, through the Project Board, 
threatened to withdraw their funding. Anticipating violence surrounding the 
Second All Stakeholders Conference, the UNDP Fund, for instance, withdrew 
its total funds of 2 million US dollars (Zembe and Masunda 2015, 34). Further, 
donors refused to pay for the services of the Zimbabwe Broadcasting Corporation. 
The nature of this interference demonstrates the positive role that the interna-
tional donor community can play when addressing political violence. Faced with 
the brutality of the authoritarian regime, both COPAC and civil society devised 
ways to ensure more meaningful public participation throughout the process.

Role of civil society organisations

Major civil society organisations made it clear that despite the signs of constitu-
tional reform, the process could not be left solely in the hands of political parties. 
Thus, they formed an umbrella body called the Independent Constitution 
Monitoring Project (ZZZICOMP),10 inter alia, for purposes of monitoring the 
public outreach process.

Further, civil society organisations initiated a massive awareness programme 
meant to motivate Zimbabweans to participate in the consultation phase. Not 
surprisingly, ZZZICOMP subsequently became a target of the militia, police and 
the secret service – their harassment, in turn, evoking public outrage. In close 
cooperation with the Zimbabwe Lawyers for Human Rights (ZLHR), COPAC 
issued letters of authority to all civil society groups involved in the monitor-
ing programme. In these letters, they advised law enforcement agents that 
ZZZICOMP and its members were part of the constitution-making process and 
were allowed to carry out the constitution awareness programmes.

By monitoring the public outreach process, ZZZICOMP periodically reported, 
inter alia, on the levels of violence and other malpractices in public meetings. On 
its part, COPAC agreed to hold weekly briefings with civil society and media 
representatives during the programme. Much to the chagrin of the authoritar-
ian state, COPAC emphasised that the revelations by ZZZICOMP would be 
included in COPAC’s report on the process and be addressed to Parliament. 
The presence and monitoring function of civil society, as well as its cooperation 
with COPAC in the course of the programme, can be considered one of the 
game changers in the process that challenged the authoritarian state apparatus 
by revealing its practices. All violence, intimidation, harassment and other mal-
practices that were committed by militia and state agents was exposed by civil 

10	 ZZZICOMP was initiated by separate civil society organisations, namely the Zimbabwe Lawyers 
for Human Rights (ZLHR), the Zimbabwe Election Support Network (ZESN), and the Zimbabwe 
Peace Project (ZPP).



152  Douglas Togaraseyi Mwonzora

society (Meerkotter 2012). These activities certainly acted as deterrence and 
ensured more meaningful public participation.

COPAC’s efforts to ensure public participation

Apart from effective engagement with civil society, COPAC devised a few more 
methods to maximise public participation. First, COPAC embarked on a public 
awareness campaign that emphasised the need for public participation. Billboards 
were erected in major cities encouraging people of all races, ages and sexes to 
actively participate in the outreach programme. Additionally, COPAC spon-
sored drama groups to motivate people to participate. Second, in line with the 
inclusivity principle, COPAC ensured that in the distinct committees, all major 
political parties were represented and that these co-chaired the committees. This 
inclusiveness can be described as having had a motivational effect for the citi-
zenry, in the sense that people saw hitherto antagonistic political parties working 
together on the programme. This unified process helped to alleviate fear on the 
part of the public.

In order to avoid the occurrence of violence in public meetings and in paral-
lel to the monitoring function exercised by civil society organisations, COPAC 
instructed all meetings to be audio and video recorded. No voting was allowed 
at the meetings. People were rather encouraged to record their views by writing 
small notes which could be handed to the COPAC teams present. These “little 
notes” formed an integral part of the report on the meetings. Likewise, insti-
tutions including civil society were encouraged to make written submissions to 
COPAC on their areas of interest.

In order to reach out to a wider public, COPAC deployed alternative 
mechanisms to collect people’s views as well. Through a special internet plat-
form, Zimbabweans in the diaspora were able to contribute their views online.  
These were captured, recorded and stored. Further, because of the highly physical  
nature of public outreach, COPAC devised a separate outreach programme 
exclusively for disabled people. Special facilities were made available in order for 
people with disabilities to participate meaningfully in the programme. Through 
two additional fora, the Children’s Parliament and the Children Summit, 
COPAC collected the views of children on the constitution. Methodologically, 
children were addressed in form of various game plays, in which they had to solve 
distinct problems. Their behaviour in distinct situations was then taken as input 
that helped COPAC to address and emphasise the special needs of a child in 
constitutional provisions (Saati 2015, 147; COPAC 2011, 4).

Considering all these efforts by COPAC, one can conclude that the com-
mittee vehemently aspired to facilitate such participatory mechanisms that 
accommodated the views of all groups of society. This variety of constitutional 
proposals assigned an inclusive and representative character to the whole process. 
Against this backdrop, it was very important to COPAC that all views would be 
recorded and stored. The committee had invested heavily in modern equipment 
to record and preserve all the views. According to the UNDP, a total of 4,821 
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public meetings to collect people’s views were held. A total of about 1.2 million 
Zimbabweans interacted with the COPAC outreach teams, and 51 organisations 
made institutional submissions, while 2,397 electronic submissions were made 
by Zimbabweans in the diaspora. The demographic group that participated least 
were the youth who constituted less than 18 percent of the participants.

The drafting process

At the end of the outreach phase, COPAC found itself with a 10,000-page laby-
rinth of data made up of views gathered during public meetings. These included 
views gathered from the public consultations, including the small notes written 
during the public outreach meetings, institutional, diaspora and children’s sub-
missions as well as submissions from people with disabilities. Through multi-party 
thematic committees, this data was summarised into one document called the 
National Report. Based on this National Report, COPAC developed 26 con-
stitutional principles that were to act as a moral compass in the drafting of the 
constitution. These addressed, inter alia, the recognition of the separation of pow-
ers, the rule of law, human rights, the principle of decentralisation, the devolution 
of power, wealth sharing, minority rights and the status of traditional leadership.11

Thereafter, COPAC established a committee of 15 legal experts with each 
party seconding five experts of its choice. The main task of this committee was 
to act as an advisory body to COPAC in the compilation of the documents to be 
used by the drafters. It soon dawned on COPAC that while it had tried to be as 
comprehensive as possible during the outreach phase, people generally answered 
the question of “what” they would like to see installed in a new constitution, but 
did not deal with the question of “how” to implement these proposals. COPAC 
agreed to use the committee of 15 multiparty-seconded experts to fill those gaps 
by looking at what was “world best practice”. The resultant document would be 
presented to COPAC for endorsement (COPAC 2012, 5).

Through consensus within itself, and subject to the ratification of the 
Management Committee, COPAC appointed a team of three professional  
drafters. To avoid distraction by the militia and state security agents, the actual 
drafting process was done at a secret location. In an apparent move to put pressure 
on the drafters, as soon as drafting commenced, Zanu (PF) started to intensify its 
campaign against the constitution-making process through the national broad-
caster. The state-controlled Zimbabwe Broadcasting Corporation is commonly 
known for their political interference overwhelmingly favouring the Zanu (PF) 
stance (Freedom House 2013).

After the production of the first draft constitution, serious contention 
erupted between Zanu (PF) and MDC representatives in COPAC over the 
content of the draft. MDC basically sought to defend the draft while Zanu 
(PF) advocated to change the draft according to their preferences, irrespective 
of whether it was drawn from the national data or not. Zanu (PF) sought to 

11	 For the list of all 26 guiding principles see The Zimbabwean (2012).
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retain as many clauses of the old constitution as possible while the MDC opted 
for more revolutionary changes to the old constitution. After earnest negotia-
tions, a second draft was produced in April 2012, which COPAC submitted 
to the political parties. Zanu (PF), however, demanded 265 changes to the 
draft which itself was 133 pages long. Most of these changes were designed 
to ensure the introduction of as many elements of the Kariba Draft as possi-
ble, triggering another round of exhaustive negotiations between the parties. 
This negotiation process became a serious contestation for power between the 
MDC formations and Zanu (PF), in which a lot of compromises were made 
between the political parties. For example, although the clause providing for 
presidential term limits was retained, it was agreed that the same should not 
have a retroactive effect so that it would not apply to President Mugabe. This 
compromise was forged despite the fact that Zimbabweans had taken a differ-
ent stand according to the national data. Eventually, a final draft was produced 
on 18 July 2012, after another round of protracted negotiations involving 
the Management Committee. This draft was then referred to the Second All 
Stakeholders Conference for discussion.

As stated above, the negotiation process was confined only to the major 
political parties of the Inclusive Government. Civil society and smaller political 
parties, who hitherto had been part of the constitution-making process, were 
effectively excluded in the drafting and negotiating phase of the process. At this 
point it has to be stressed, however, that small and technocratic-oriented drafting 
bodies, which can rely on in-depth legal expertise, bear significant advantages 
and are considered more effective than larger drafting forums (Brandt et  al. 
2011, 29). Further, the political parties were, in their negotiations, well aware 
that the draft would still need to be taken to referendum. In this regard aware 
of the centrality of the land question, the MDC was careful not to be seen as 
opposed to expropriation of land for redistribution to the landless black major-
ity. It thus predicated its stance on the need to provide adequate compensation 
and de-racialise the land issue. It is clear that this sobering thought kept the 
parties within certain parameters, in line with Jon Elster’s (1995, 373–75) logic 
of a downstream constrain imposed by actors that are involved in a later stage 
of the process.

The Second All Stakeholders Conference (SASC) and the 
national referendum

The SASC was arranged in order to analyse the elaborated draft and ensure its 
consistency with the views of the people as summarised in the national data. 
It was held from 21–23 October 2012 with 1,400 civil society and political 
party representatives attending (Zembe and Masunda 2015, 27). The thematic 
committees, made up of members of civil society and members of Parliament, 
were reconvened for this purpose. Towards the convening of the SASC, Zanu 
(PF) sponsored one of its officials to seek a court interdict in order to stop 
COPAC from convening the conference. Within one week he took COPAC’s  
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co-chairpersons to court on three different occasions. Fortunately for the  
programme, his matters were dismissed by the courts. The SASC gave the draft 
constitution a seal of approval.

After the SASC, COPAC advocated for more time to take the document to 
the people before referendum. President Mugabe, however, set a date which was 
only three weeks from the date of publication of the final draft.12 As usual, civil 
society analysed the draft and produced a summary of the constitutional content. 
Although they had certain misgivings, they generally certified that the consti-
tution reflected people’s views. The two major political parties, Zanu (PF) and 
MDC, urged their members to endorse the draft. This synergy can be regarded as 
an absolute novelty in the country’s political history, especially when consider-
ing the political animosity that had characterised the rules of conduct between 
these two parties for over a decade. To everyone’s surprise, the national broad-
caster toned down its anti-constitution mantra and started to support the draft 
as well. Awaiting the referendum, representatives of COPAC toured the country 
in order to campaign for a “Yes” vote. COPAC in particular incorporated the use 
of social media to promote the draft.

It has to be noted, however, that there was some resistance against the consti-
tutional draft as well. Civil society organisations, especially the NCA, led a “vote 
No” campaign, in particular criticising the short time period in advance of the 
referendum. According to the Zimbabwe Election Support Network (ZESN), this 
no-campaign had an effect of raising awareness for the referendum, thus motivat-
ing more people to cast their vote at the referendum poll (ZESN 2013, 17).

In the end, 95 percent of the voters approved the constitution. This out-
come was historic in the sense that it was the first time that Zimbabweans 
voted “Yes” in a referendum at all. The sudden change of mind by Zanu (PF) to 
support the draft may be explained by the people’s massive national excitement 
about the constitution.

Conclusion

The Zimbabwean case clearly exposes the challenges a constitution-making pro-
cess faces when operating in an environment that is characterised by authoritarian 
structures. Precautionary measures such as the secrecy of drafting locations, the 
precise monitoring of all meetings, the firmness in light of repressive mechanisms 
as well as physical violence are tactics that need to be considered in this context 
when progressing towards constitutional renewal.

The Zimbabwean experience confirms that an authoritarian state would want 
to control and manipulate the process as far as possible. However, the provi-
sion of a sound legal framework for the constitution-making process made the 
process less susceptible to blatant manipulation by the state. The key stages such 

12	 The GPA had originally envisaged to hold the referendum “within 3 months of the conclusion of 
the debate [in Parliament]” (GPA 2009, Article 6.1(c)(viii)).
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as the First All Stakeholders Conference, the outreach process, the Second All 
Stakeholders Conference as well as the referendum ensured meaningful public 
participation in the process. Although the authoritarian state had sought to 
manipulate the views of the people in the public meetings, its success was limited.  
This was predominately due to the existence of a courageous and powerful civil 
society that, inter alia, was exercising a monitoring function by making repressive 
actions by the authoritarian regime widely public. Further, the process illustrated 
that it is possible to involve the international donor community in the process at 
the same time without submitting oneself to external manipulation.

Though the signatories of the Global Political Agreement designed the ele-
ments of public participation in the process, thereby excluding others such as 
the Democratic Party or civil society actors (Zembe and Masunda 2015, 27), 
Zimbabweans by and large believe that they have a legitimate constitution 
(Tavaruva 2013). The process also made evident that despite the strong com-
mitment to participatory processes, constitutional negotiations among smaller 
groups are unavoidable at some stages.

With regard to the educative aspect that a participatory process can have 
on society (Moehler 2008), a survey by Afrobarometer (2015), conducted 
approximately one year after the promulgation of the new constitution, does 
not provide an all-too promising outlook. It finds that 78 percent of the 
interviewed Zimbabweans had no or just little knowledge of the content of 
their new constitution. It remains to be seen how distinct state organs and 
political actors interpret the constitution and whether they comply with its 
provisions. After all, the lived constitutional practice affects the document’s 
relevance and success as well as to some degree its legitimacy in the eyes of 
the people.
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10	 The role of civil society in  
the Libyan constitution-making 
process

Omar Hammady1

Introduction

The emergence of a vibrant civil society could be considered as the brightest 
achievement of post-Qadhafi’s Libya (Ramonet, 2015). Yet, despite the enthusi-
asm of Libyan activists for the constitutional process, their effective involvement 
was very limited. This relates to the very design of the process and its imple-
mentation during a full-fledged civil war without taking into consideration the 
constraints of peace-making. As it took place in the midst of a conflict, the stalled 
constitutional process in Libya should have comprised and shaped a more com-
prehensive peace-making process. It was, however, designed and implemented in 
total isolation from the latter and without the involvement of the actual politi-
cal stakeholders on the ground and was, therefore, doomed to fail. It remains to 
be seen as to whether the lack of public participation was a substantial cause of 
the failure of the process. The needs of constitution-making linked to a peace-
making process could, presumably, justify a limited involvement of civil society 
at certain stages in order to protect the peace deal to be reached, first, amongst 
the elite, the major warring parties.

While it would be presumptuous to assess the issue of public participation and 
draw final conclusions in an ongoing and highly volatile process, it is neverthe-
less important to evaluate the constitution-making process in Libya so far and 
analyze the extent to which it did – or did not – allow for meaningful public 
participation and draw some lessons therefrom.

This chapter will attempt to do so by providing some background to the cur-
rent Libyan transition; analyzing the design of the overall transition and the 
design and implementation of the constitution-drafting process in relation to 
public participation; presenting some reflections on the nascent Libyan civil 
society and its role in the constitutional process; and addressing the role of inter-
national actors in promoting public participation. It will conclude with some 
tentative conclusions and prospective remarks.

1	The author would like to thank Zaid Al-Ali and Felix Van Lier for their comments on an earlier 
version of this chapter.
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Background to the Libyan transition

Unlike Tunisians or Egyptians, Libyan transitional authorities could not build, 
in 2011, on existing state institutions or a democratic political culture, includ-
ing organized political parties and an active civil society. Further, the country 
is one of the most conservative Arab societies, where tribes are still the most 
important institutions, and where the very concept of the modern state is still to 
be established (Obeidi, 2014). Since its independence, Libya only had a consti-
tution for a short period of time, the eighteen years of King Idriss Sanussi’s rule 
(Mayer, 1996). Under Qadhafi’s regime, besides the Constitutional Declaration 
of 1969 that stayed in force only briefly, the country had no formal constitution. 
The very idea of having one was rejected by Qadhafi’s views, explained in the 
Green Book published, first, in August 1975, and supposed to be a third world 
alternative to both communism and capitalism. Provisions said to have consti-
tutional value were found in many documents, most notably the Declaration of  
the Establishment of the People’s Authority adopted in 1977, The Great Green 
Charter of Human Rights of the Jamahiriyan Era of 1988, and the Law on  
the Consolidation of Liberties (1989).

The peculiar system established by Qadhafi left little room for any form of 
modern civil society to emerge. Political parties were criminalized and with 
the stringent limitations on freedom of association and of speech, only exiled 
opponents, most particularly Islamist groups, could organize themselves in the 
diaspora. Internally, tribes remained key structures in Libya’s political life, serving 
as intermediaries between citizens and the state. Wary of their influence, Qadhafi 
attempted instrumentalizing them, notably by creating a National Council for 
tribes. During the popular uprising and throughout the subsequent civil war, they 
emerged as key actors in Libya’s politics (Cherstich, 2014; Lacher, 2016).

With the limited room left for civil society to organize, it was no surprise that 
the popular uprising of 2011 originated in the eastern region of the country where 
tribes, largely loyal to King Sanussi, have always perceived Qadhafi as a usurper 
and where Islamist groups have always been perceived as strong and well organized. 
During this uprising, Libyan society revolted and its youth marshaled the slogans 
of human rights and liberty against the very regime which encroached upon rights 
and liberties. These protests rapidly transformed into a fully fledged rebellion and an 
open armed conflict, eventually bringing about the overthrow and assassination of 
Colonel Qadhafi on 20 October 2011. The newly established National Transitional 
Council, originally formed in Benghazi in February 2011, moved then to the capital 
Tripoli where it started to implement its plans for the transitional process.

Libyan transitional process: A problematic design

The design of the Libyan transitional process was problematic in many regards. 
Its shortcomings include questionable sequencing of the transition, unrealistic 
timelines and the exclusion of important Libyan groups. This resulted in a lack 
of inclusiveness of the entire process and notably the sidelining of civil society in 
the constitution-making process.
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The transition’s roadmap was spelled out in article 30 of the Interim 
Constitutional Declaration adopted on 3 August 2011. It envisioned the elec-
tion of a General National Congress (GNC) after the liberation of Tripoli 
(i.e., the fall of Qadhafi) followed, one month later, by the appointment of a 
Constitutional Assembly. The assembly was expected to draft a new constitu-
tion for the country within just two months. The reasons for this unrealistic 
plan go back to the circumstances of the drafting and adoption of the Interim 
Constitutional Declaration. This document was drafted hastily, without any 
consultation whatsoever with political constituencies or local scholars or experts 
(Sallabi, 2011). The determining factor, back then, was the search for inter-
national recognition while the cohesion of the “revolutionaries” was taken for 
granted. Little to no thinking was devoted to the issues of planning the tran-
sitional process, its sequencing, timeline, institutions and involvement of the 
public in the process. And yet, Libya was the least prepared country in the region 
to hold elections, as the country had no experience with them for five decades, 
no experience with political parties and no state institutions or infrastructure 
to support the planned polls. Notwithstanding, the country held three separate 
elections in less than two years, which partially explains the ensuing fragmenta-
tion of the political and security landscapes.

Due to its unrealistic character, as well as to emerging dynamics of the pro-
cess, including the return of the “revolutionaries” from the battle field, the 
Constitutional Declaration created many controversies and had to undergo  
several, sometimes confusing, amendments regarding the design of the transi-
tional process, and most particularly the constitution-making.

A first amendment to the Interim Constitutional Declaration clarified, in 
March 2012, the composition of the Constitutional Assembly, its functioning and 
decision-making process. It provided that the assembly was to be composed, like 
the one of 1951, of 60 members, equally representative of the three main regions of 
the country (Cyrenaica in the east, Tripoli in the west and Fezzan in the south). By 
virtue of the same amendment, all decisions of this assembly ought to be taken by 
a majority of two-thirds plus one. While the regional concerns of the population 
of the eastern regions and their federalist demands can partly explain this amend-
ment, the mere consideration of the 1951 Constitution as ideal both in terms of 
its drafting process and content, did also enter into the calculations that led to 
this amendment. Finally, the timeframe for the drafting of the constitution was 
extended from 60 days to 120 days, which was still unrealistic by any standards. 
One explanation often given by some Libyan politicians to these rushed timelines, 
was the willingness of transitional authorities not to be seen as trying to perpetu-
ate their own power. Yet, the GNC was a democratically elected Parliament and 
could have been granted a reasonable term to effectively lay the ground for a well-
designed and managed transition. It is most likely that the lack of confidence 
between the elite leading the process and the pressure of certain armed groups 
better explain both the timelines and the option for election. The same elite’s 
unreasonable expectations further complicated matters and led to a permanent 
search for a fresh start whenever institutions were faced with a problem.
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A second amendment, adopted in June 2012, changed the procedure for 
appointing members of the Constitution-Drafting Assembly (CDA): no 
longer were they to be appointed by the General National Congress, but to 
be elected in a direct and free election. After the election of the General 
National Congress in July 2012, the newly established Parliament came to the 
conclusion that organizing a direct and nationwide election would be rather 
complicated. It amended, once again, article 30 of the Interim Constitutional 
Declaration to vest itself with the power of appointing or electing members of 
the Constituent Assembly. However, under the pressure of several stakeholders 
contesting the legitimacy of the GNC to do so, a further constitutional amend-
ment was adopted, in April 2013, confirming the election of the CDA through 
universal direct suffrage.

Yet, the election of CDA members through direct universal suffrage could 
bring about the involvement only of a limited number of Libyans in their public 
affairs. Several legal and de facto measures excluded important segments of the 
Libyan society from the overall process, including the constitutional process. A 
“political isolation law” (qanun al-azl al-siyassi), adopted on 5 May 2013, barred, 
for 10 years, wide categories of Libyans from holding any public office. It targeted 
all those who, from 1 September 1969 until 23 October 2011, held any position 
under Qadhafi’s rule, regardless of the nature or level of the position (Eljarh, 
2013; Human Rights Watch, 2013).

In addition, the overthrow of Qadhafi had already led the de facto exclusion 
of his social base, which included large tribes notably in the west of Libya. The 
overall conflict led also to around 2 million Libyans being exiled and, therefore, 
excluded from the political process. Finally, some groups simply boycotted the 
process. This was the case of minority groups, notably Tebu and Amazigh, who 
found that the overall design of the transition did not take into consideration 
their demands of pre-agreed guarantees for their cultural rights.

CDA elections were eventually held in February 2014 amidst deep political 
crisis. The assembly started its work in April 2014.

The Constitution-Drafting Assembly’s process and the 
participation of civil society

Theoretically, the Libyan constitution-drafting process was envisioned to be 
highly inclusive and participatory. Citizens were to be directly involved through-
out the process: the Libyan people elect the constitution drafters at the beginning 
of the process, adopt the draft constitution in a popular referendum with a two-
thirds majority and were sought to provide public input during the drafting phase. 
In practice, the implementation of these three forms of public involvement 
entailed real limitations. The CDA was elected based on an electoral framework 
that did not really favor inclusivity. In addition the assembly’s bylaws and other 
acts on public participation could have been improved, their implementation, in 
the challenging Libyan context, proved to be problematic.
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Election of the CDA

The election of the Constitution-Drafting Assembly (CDA) on 20 February 2014, 
reflected already a certain “democratic fatigue”: voters were disillusioned with the 
whole political process. Only 45 percent of registered Libyans took part in the 
election, which amounted to 14 percent of eligible voters, or, put differently, 10 
percent of the estimated total population (Eljarh, 2014(c); Carter Center, 2012). 
Furthermore, the electoral law did not favor inclusivity: Members of the CDA 
were elected in individual constituencies on a first-past-the-post basis. Since polit-
ical parties and active politicians were not to stand for election, very few political 
figures made it to the CDA. The assembly’s members enjoyed only limited legiti-
macy as they were generally elected by a small number of voters reflecting rather 
their tribal or regional affiliations. Moreover, the electoral law only provided 
for 10 percent of the seats to be reserved to women and another 10 percent to 
the three minority groups, Tebu, Amazigh and Tuareg (Democracy Reporting 
International, 2013). Finally, four of the assembly’s seats remained vacant due 
to the boycott by the Amazigh and the impossibility of holding elections in the 
Islamist-controlled city of Derna in the eastern region (Carter Center, 2014).

The election of the CDA coincided with another dramatic development in 
the country’s descent into chaos (Lacher, 2014; Gartenstein and Barr, 2015). Due 
to the growing dissatisfaction with the GNC, a new House of Representatives 
(HoR) was elected in June 2014. Islamist groups who significantly lost in this 
election contested its legitimacy, launched a military attack on the capital and 
claimed that the GNC was still the legitimate legislator. The newly elected 
House, which was internationally recognized, convened in the eastern city of 
Tobruq and endorsed the then in charge government. To complicate matters 
further, in November 2014, the Libyan Supreme Court ruled that the election of 
the internationally recognized Parliament was unconstitutional and ordered its 
dissolution (Maghur, 2014; Eljarh, 2014(b)). The court’s ruling was based on the 
unconstitutionality of the procedure by which the amendment, which served as 
basis for the Parliament’s election, was adopted.

The existence of two competing Parliaments left the CDA in an uncertain legal 
situation and complex political landscape (Hammady and Meyer-Resende, 2014). 
Further, the political dialogue launched under the auspices of the United Nations 
in January 2015 to overcome the situation of competing governments, and of 
which the CDA was excluded, became the focus of the political process and made 
the CDA lose relevance. Such focus was notably due to the deteriorating security 
situation which transformed into a full-fledged civil war. As a result, priorities of 
international community shifted from democracy promotion and supporting the 
inclusive drafting of a constitution to the immediate security challenges resulting 
from terrorism and illegal migration. It is noteworthy that the CDA itself wanted 
to distance itself from the political dialogue and claimed to be adopting an impos-
sible neutrality. This helped only by keeping the members of the CDA together 
while making the assembly irrelevant, since the terms of the political dialogue 
were, by excellence, constitutional ones. The claimed neutrality was impossible to 
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sustain and the assembly ended up mirroring the divisions of political stakeholders. 
Yet, when some senior members of the CDA eventually realized that their work 
would be pointless if disconnected from the political process, they tried to reach 
out to participants to the political dialogue, notably through written petitions and 
memoranda. Their move was not welcomed by the sponsors of the dialogue.

It could be claimed that this was the turning point where the international 
community and Libyan stakeholders missed an important opportunity to use the 
CDA which was, by then, the only democratically elected, most inclusive and 
unanimously accepted Libyan institution. As such, the CDA could have served 
as a forum to build consensus between the warring factions that were, after all, 
fighting over constitutional matters by excellence, including state structure, 
system of government, status of Islamic Shari’a, governance and distribution of 
natural resources, amongst others (Hammady and Meyer-Resende, 2015).

The CDA kept functioning with its many congenital defects and increasing 
disconnection from political realities and produced three drafts before its mem-
bers were divided over the fourth one in April 2016, which led to freezing the 
assembly’s work until April 2017.

In order to compensate the many shortcomings resulting from its design, elec-
toral framework and the general context of the transitional process, the CDA was 
to build the credibility and legitimacy of its outcomes notably through effective 
working methods, ensuring a participatory, inclusive and transparent drafting 
process (Eljarh, 2014(a)).

CDA’s rules of procedure and civil society participation

During its first session, held on 21 April 2014, in the eastern city of Al-Baydha, 
the CDA elected its presidium and adopted its rules of procedure as well as a 
roadmap for the constitution-drafting and a code of conduct. All these acts were 
accomplished within a timeframe of one week without any of them being pre-
pared beforehand by a technical or preparatory body and without any expertise 
being available to the members during this session. The members thus improvised 
and this reflected on the quality and coherence of the adopted documents.

The roadmap was a very succinct document spread over two pages, high-
lighting “sources” and “references” as well as guiding principles for the drafting, 
and envisioned the basic structure for a constitutional draft. The document was 
drafted in very general and vague terms to offer concrete drafting guidance.

The rules of procedure devoted an independent chapter to “seeking assistance 
of experts and social outreach”. It was under this heading that public partici-
pation and the role of civil society were dealt with. Different forms of public 
participation were considered, including interaction with citizens in public meet-
ings and direct inputs from citizens during the drafting process. However, the 
CDA’s rules of procedure did not provide for a plan of civic education nor was 
such a plan developed later on by the assembly.

The rules of procedure did provide some guidance for the information of the 
public on the constitution-making process – however, only with regards to the 
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final draft constitution. More specifically, article 79 provides that the CDA must 
circulate the draft of the constitution or any draft section to the public. The right 
of citizens to be informed on the actual proceedings – and thus the public’s ability 
to monitor the debates and voting procedures of the assembly – was practically 
ruled out by the decision not to air the sessions of the CDA, unless the assem-
bly decided otherwise. Likewise, deliberations of thematic committees remained 
secret and could not be attended by the public except those that “they may seek 
for assistance such as counselors, experts, civil society and others, in coordination 
with the Bureau of the Assembly’s Presidency”. While this exception might open 
room for hearing sessions for civil society organizations, it was not implemented 
to the best of our knowledge. This secretive approach undermined the possibility 
for civil society organizations to monitor and report on the assembly’s work. It 
also questions the transparency of the CDA’s work as well as the accountability 
of constitution-drafters before citizens. Finally, the rules of procedure require the 
documentation of all the debates of the assembly, including plenary sessions and 
thematic committees’ deliberations, as well as workshops, conferences, submitted 
petitions and legal opinions. But the same rules indicate that this documentation 
work is meant to be transferred to the national archives upon completion of the 
assembly’s work rather than being released for the purpose of public information 
during the drafting process.

Beyond information of the public, the CDA was expected to enter into a real 
exchange of opinions in public discussions with citizens. Under the rules of proce-
dure, thematic committees were tasked to establish a plan for outreach to citizens 
and civil society organizations. The establishment of offices (called delegations) 
in three different cities, one year after the CDA started its work, was meant to 
facilitate CDA members’ interaction with the public. In practice, however, no 
specific plans for public outreach were developed. The assembly conducted field 
visits to different cities immediately after its first session. But meetings were held 
mostly with local notables rather than with ordinary people.

Besides, the rules of procedure provide for the establishment of a website and 
the use of social media to foster the interaction with citizens. The presidency of 
the CDA was also to establish procedures to process the petitions submitted by 
citizens and civil society organizations. Yet no plan was released on how citizens’ 
inputs would be collected, let alone what mechanisms would be used to analyze 
and process their petitions. It is noteworthy that interaction with civil society 
was entrusted to a single office, staffed with only one employee who reported to 
the presidency rather than to thematic committees.

Yet, at least during the first year of the CDA’s work, and in contrast with the 
general mood, some segments of the nascent Libyan civil society did show inter-
est and sometimes enthusiasm in accompanying the drafting process. According 
to the assembly’s most recent report, which already dates back to November 
2014, 462 petitions and proposals were submitted to the CDA by civil soci-
ety organizations, unions, local councils and municipalities, representatives of 
minority groups as well as individual experts and citizens (CDA, 2014). Many 
organizations had prepared themselves for years to contribute to this process.  
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But since the CDA did not develop a protocol or a procedure for classifying, 
processing, analyzing and taking into account these petitions, their content was 
neither discussed nor taken into consideration by thematic committees while 
drafting their respective chapters. Many of these petitions touched upon the most 
debated Libyan constitutional issues. These included the status of Islamic Shari’a, 
federalism, women and foreigners’ rights.

A number of civil society organizations made the effort to visit the CDA’s 
headquarters. However, such visits remained informal and their effect was limited 
as the operational method of the CDA was restricted to receiving petitions, lis-
tening to petitioners without engaging in interactive debates. This was explained 
by the willingness of members not to express their individual views on submitted 
petitions before they were discussed by the relevant committees. Two categories 
of groups were, however, an exception in this regard as they were more successful 
in their advocacy work: tribal groups and heavily internationally supported local 
NGOs. Tribal delegations could always rely on direct ties with individual mem-
bers of the assembly. Their petitions generally found their way to the CDA draft, 
which was noticeable, for instance, in the draft chapters on decentralization. 
Likewise, some heavily supported NGOs had the necessary means, both in terms 
of logistics and substantive support, and could attend all fora where CDA mem-
bers were invited, and also conducted several visits to the assembly. The absence 
of clear rules for engagement with civil society led to the over-empowerment of 
these kinds of actors. Yet, while the CDA’s working methods did not facilitate 
the involvement of citizens and civil society organizations, this factor explains 
only the operational aspect of public participation. The most important limita-
tions resulted, rather, from the general context of civil war which made it highly 
risky to engage in certain forms of advocacy and activism and silenced important 
segments of a vibrant, albeit nascent, civil society.

Independent activism on the constitutional process

One of the major features of the Libyan popular uprising and early stages of the 
transitional process was, without doubt, the emergence of a real public space, 
made up of a variety of groups, organizations and associations of citizens, meet-
ing beyond the traditional family links and working to further shared objectives 
and ideas of public interest. Most of these groups’ members identify themselves, 
above all, as citizens of the Libyan state. Going beyond the traditional economic 
and political spheres as strictly defined, these organizations would fall within 
the Tocquevillian concept of civil society. According to the Libyan National 
Commission for Civil Society, there were over 4,519 civil society organizations 
officially registered by the end of 2016 pursuing a variety of activities. By compar-
ison, and according to a survey covering 2012–14, Libya had a greater number of 
members of volunteer organizations per capita than any other Maghreb country, 
and than Egypt (Ramonet, 2015).

As early as 2011, a variety of actors were already preparing the then upcom-
ing constitutional process. These included networks of Libyan scholarly society, 
notably from Benghazi University which undertook surveys on the views of 
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Libyans on the constitution and on the overall transitional process (Benghazi 
University, 2013). They also prepared studies on options for the substantive  
content of the constitution based on surveys and other field work run by hundreds 
of youth activists. Bar associations and judges’ unions as well as advocacy asso-
ciations working on democracy promotion began organizing a variety of events 
aimed at preparing Libyans for the upcoming process. Minorities’ associations, 
wary of their status under the upcoming fundamental text, were particularly 
active throughout Libya on constitutional matters. Libyans from the diaspora 
provided meaningful contributions, especially in the promotion of fundamental 
rights during the drafting process. Lawyers for Justice in Libya notably launched 
the “Watan Bus Tour”, which consisted of a tour throughout the country run by 
activists of the organization holding “constitution days” in different cities. During 
the drafting process, the same organization assisted individual CDA members and 
provided detailed comments on the different drafts of the assembly. The Libyan 
Women’s Platform for Peace designed and launched a campaign called “dastoor” 
(Constitution) with the view of making women’s voices heard by the constitu-
tion-makers. Several other networks were set up and supported by international 
actors in order to promote the participation of specific groups. These included 
networks of youth and women, supported largely by the UNDP and UN-Women 
and which held several workshops and other meetings with CDA members.

However, Libya’s civil society has evolved in a challenging context, espe-
cially since the breakout of civil war in 2014. It operated amid lack of clarity 
on its governing legal framework: there is no law so far on associations or civil 
society in post-2011 Libya. Libyan civil society activists were also targeted by 
kidnapping and assassination campaigns (Ramonet, 2015). This led to many 
being silenced and others suspending their activities when they did not sim-
ply opt for exile. This situation favored the most conservative segments of the 
Libyan civil society. Since civil war broke out in 2014, radical Islamists have 
been propagating anti-democratic discourse. Following the release of the last 
CDA draft, preachers at Friday prayers are more often attacking the draft con-
stitution supposedly “imported from abroad” with “anti-Islamic provisions” 
(M’hawash, 2017). The very idea of having a constitution is said to be alien to 
Islam, according to these preaches.

Yet, the less conservative Libyan civil society could rely on the assistance 
of international actors supporting the constitution-making process and offering 
fora for debates amongst Libyans over constitutional matters as well as for direct 
exchange between CDA members and activists.

The role of international actors in promoting the Libyan civil 
society participation

Since its early days, the Libyan transitional process was marked by heavy interna-
tional engagement aimed at supporting Libyans throughout the transition with a 
special focus on the then upcoming constitution. A United Nations Assistance 
Mission to Libya (UNSMIL) was established on 16 September 2011 with a man-
date to “assist and support Libyan national efforts to [. . .] undertake inclusive  
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political dialogue, promote national reconciliation, and embark upon the  
constitution-making and electoral process [and . . .] coordinate support that 
may be requested from other multilateral and bilateral actors as appropriate” 
(UNSCR 2009 (2011)). The support to be provided by international actors was 
direly needed as Libya did not have any democratic model to follow in the region. 
Only a limited number of local experts had real expertise in constitutional law, 
and even fewer had experience in democratic settings.

During the constitutional process, in addition to the UNSMIL, several gov-
ernmental and nongovernmental organizations were implementing projects in 
support to the CDA. This support helped diffuse important ideas and concepts 
on constitutionalism, democracy and the rule of law. This was done amongst 
a relatively limited circle including mainly CDA members, Libyan experts and 
certain groups of activists. International actors had an undeniable impact on the 
quality of certain chapters of the CDA drafts and gave their Libyan partners the 
opportunity to interact with national, regional and international experts. They 
also sometimes mediated between the drafters and some civil society organiza-
tions. This exercise of interaction between drafters and local experts and activists 
proved very useful to both parties although it had its limitations: by the time 
the CDA started operating, almost all international organizations and embas-
sies had relocated to Tunisia for security reasons. Accordingly, most events took 
place abroad in Tunisia, Egypt and Turkey, which made it impossible for a larger 
number of activists to be included and led to the emergence of a category of “per-
manent participants”, limiting the rotation, and thus, the scope of beneficiaries. 
This impacted most particularly women, as the practice in Libya is that women 
would not travel alone. Therefore, most female participants had to ensure that a 
male member of the family would be available to accompany them and that the 
hosting organization would also cover his expenses.

Notwithstanding, international actors had to make their support fit within a 
framework that was partially established in a somewhat questionable manner: as 
mentioned above, the Libyan process design was already decided on hastily, and 
without consultation with national stakeholders, scholars and experts. The UN 
apparently did not seek to advise its Libyan partners in this regard. In the words 
of then Special Representative Ian Martin, the organization opted for “a light 
footprint” approach and sought to abide notably by the principle of “humility”  
(Martin, 2015). It is also likely that Libyan authorities would not have been, in 
that context, receptive to such advice (Al-Ali, 2017). Upon the election of the 
CDA, the UNSMIL sent a delegation to the newly elected assembly, in April 
2014, but the little interest exhibited by the assembly left little choice to the 
UNSMIL but to maintain its “light footprint” approach.

After the outbreak of the civil war in summer 2014, the UN abandoned its 
“light footprint” approach in favor of a more intrusive one. Paradoxically, this 
took place while the UN-led political dialogue pushed the CDA to the side-
lines. After the signature of the Skhiratt agreement, in December 2015, the UN  
envoy, at the time Mr. Bernardino León, whose mandate was ending, started 
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pressuring the CDA to complete its draft and put at its disposal significant  
logistical facilities for this purpose. Ambiguous motivations for such a move, and 
the very embarrassing episode of the leaked information on Mr. León’s interested 
contacts with certain regional players, tarnished in a lasting manner the image 
and credibility of the UN and of the international community in Libya in general 
(The Guardian, 2015(a), (b)).

UNSMIL’s intrusive approach towards the Libyan CDA increased further 
under Mr. León’s successor, Mr. Martin Kobler, who took office in January 
2016. Notwithstanding the continued fragmentation of the Libyan political and 
security landscape, Mr. Kobler maintained his predecessor’s approach and kept 
pushing for the implementation of the agreement which was never endorsed by 
the internationally recognized Parliament. In a move reflecting, rather, the need 
for reporting some progress, the special envoy took the initiative of inviting the 
Libyan CDA to a plenary session in Salalah, Sultanate of Oman, between March 
and April 2016. He pushed, during this session, for the completion of the draft 
and its submission to the Parliament in order for the latter to prepare the popular 
referendum. The very initiative brought about further divisions in the assembly: 
more than 20 members of the CDA boycotted this meeting and rejected any 
outcomes it might lead to (Kent Think, 2016). The 33 members who took part in 
Salalah’s meetings adopted, in April 2016, a slightly amended version of the third 
CDA draft, thereby following the advice of the UNSMIL (CDA members, 2016). 
Since the rules of procedure required the vote of two-thirds plus one majority, 
they amended the rules of procedure in order for this threshold to be reduced. 
The draft was then adopted and submitted to the House of Representatives. This 
was another turning point in the assembly’s work since boycotting members 
brought the matter to court and the Administrative Chamber of the Appellate 
Court of Al-Baydha annulled, on 7 May 2016, the amendment of the rules of pro-
cedure and the adoption of the Salalah draft (Alwasat, 2016(a); Libya Observer, 
2016(b); Hanly, 2016). Since then, the CDA’s work was frozen for almost a year. 
In March 2017, however, both groups, Boycotters of Salalah and their counter-
parts, agreed finally to forming a joint “Consensus Committee” made up of 12 
members in order to overcome the deadlock. This committee is reported to be 
close to reaching an agreement on a common draft to be submitted to a plenary 
session early May 2017 (Alwasat, 2017).

This episode of Salalah seems to have further undermined the credibility 
of the UNSMIL and its stand as an impartial partner to the CDA. Several 
members of the assembly and many activists went on to publicly blame the 
bias of the UN mission and many rule out any cooperation with it in the future 
(Alwasat, 2016(a)).

In reality, the UN lacks a coherent strategy to support constitution-making 
processes in general and its approach towards specific cases depends significantly 
on the preferences of individuals who happen to be in charge within field missions 
(Al-Ali, 2017). This would have been acceptable had the relevant staff members 
been chosen based on their particular expertise in the field of constitution-making  
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and familiarity with the specific countries. But the UN recruitment’s logic is 
famously opaque. At best, “there is some logic to the recruitment process, but it 
is not the type of logic that you would have liked for it to adopt” to use the words 
of a senior UN officer (Al-Ali, 2017). The lack of accountability and responsibil-
ity both at the institutional and individual level generates a sense of impunity 
amongst UN officials (Al-Ali, 2017).

While the positive contribution of some international actors was undeniable, 
the support provided by these organizations was merely a drop in the ocean com-
pared to the mobilized resources and to the needs of the process. This was due 
to a variety of factors, some of which are related to the working methods and 
functioning of the CDA itself, which did not develop a clear protocol for coop-
eration with international actors nor for the delivery of expertise. Other factors 
are related to some of the perverse features of democracy promotion’s “industry” 
which were displayed, beyond decency, in the Libyan context. Although some 
foreign NGOs struggled to provide the best tailored expertise, involving nota-
bly national and regional experts in addition to international ones who were 
familiar with the Libyan context, the general quality of expertise provided by 
international organizations supporting the CDA could have been improved. A 
very limited number of mobilized experts did speak Arabic and a majority of them 
had a limited understanding of local realities, culture and history. On the other 
hand, the mere fact of speaking Arabic was equated, sometimes, with expertise. 
This is not to mention that some international actors may provide only experts 
they could control or who are in line with their views. Further, most of these 
organizations were implementing pre-set projects that neither took into account 
beneficiaries’ inputs, nor undertook an in-depth analysis of the country’s needs. 
Their main concern remained, thus, meeting donors’ requirements which are 
generally phrased in terms of quantity of events.

In addition, there remains in Libya a certain apprehension towards foreign 
intervention, especially on matters involving deep differences in terms of values 
and culture. As a result, international support to civil society was perceived by 
some, at best, as the implementation of a hidden political agenda, if not a “soft 
penetration” of the Libyan society (Kendir, 2014(a), (b)). Libyan scholars and 
organizations engaged with international partners were perceived as agents of 
foreign actors. Their credibility is questioned in the national debate. This is even 
worse with women, whose presence in the public sphere was significantly reduced 
in the aftermath of the 2011 uprising and whose interaction with foreigners is 
perceived as “inappropriate”. This explains the recently established ban on  
women’s traveling abroad and which was justified by “the negative aspects of 
Libyan women traveling in foreign countries” (Libya Herald, 2017).

Conclusion

Notwithstanding the emergence of an effective Libyan civil society and its will-
ingness to actively contribute to the constitution-making process, the design of 
the latter and the context of war made it impossible for civil society to make a 
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genuine difference. Rather, the best prepared and active segments of this society 
were silenced or pushed to exile. The already unrealistic design of the process was 
not reviewed in light of emerging dynamics.

There is a wealth of scholarly literature on the sequencing and tensions 
between constitution-making and peace-making. We will not attempt to frame a 
new theory here. However, few lessons can be learned from the Libyan process.

In a context of conflict or efforts aiming at ending it, constitution-making should 
fit, shape and reflect an overall peace process. A constitution is supposed to enshrine 
the consensus of a society on its shared values and foundations of a common future. 
It cannot be drafted when the society is severely divided and managing its differ-
ences through violence. A minimal level of stabilization and consensus is necessary 
to engage in constitution-drafting and for civil society’s role to be effective.

Public participation and the active involvement of civil society are key to 
legitimizing constitutions, building consensus on their content, ensuring their 
local ownership and even improving their very quality. However, the sequencing 
of the different stages of constitution-making, especially during or after conflicts, 
should be carefully crafted. The entry of civil society on the scene should hap-
pen at the right sequence, when there is a momentum for it to make a real and 
positive difference. Priority should be given to ending violence through a deal 
between the actual stakeholders on the ground. Attempts to put them under 
pressure by mobilizing civil society too early proved to be risky for both, peace-
making and civil society. One of the main reasons for the failure of the Libyan 
Political Agreement relates to it being signed by a large group of brilliant intel-
lectuals and activists, while the real stakeholders on the ground were neither 
formally nor effectively represented. It was no surprise that both competing 
Parliaments rejected it.

While the Libyan process was characterized by heavy international engage-
ment, the actual impact of international actors remains very limited and 
sometimes problematic. The mandated UN mission could not develop and 
implement a coherent approach towards the constitutional process. It confined 
itself to a role of coordination, which was hard to implement due to the lack 
of an overall strategy and of appropriate channels of communication with the 
relevant Libyan actors. The shift in the UNSMIL’s approach, from a “light foot-
print” to a more intrusive one, did not stem from a proper analysis of the needs of 
the process. It seemed to have been justified rather by the need to meet certain 
objectives unilaterally determined by the UNSMIL itself. This, combined with 
the serious ethical questions raised by the circumstances of departure of former 
UN Special Envoy León, could only undermine both the process itself and the 
credibility of the UN.

A variety of other international organizations, most of them nongovernmen-
tal, endeavored to support Libyans in a very hostile context and their positive 
contribution is undeniable. They notably offered a highly needed forum for 
Libyan constitution-makers to directly interact with activists, experts and  
international counterparts. The work of these organizations was not facilitated by 
the very design of the process nor by the country’s descent to civil war. However, 
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some international organizations displayed, in their work in Libya, regrettable 
features of an “industry” operating with a free market logic. The need for meet-
ing donors’ requirements in terms of implementation, reporting and spending 
of funds determined more often than not the work of these organizations. This 
contributed to undermining the image of the international community and the 
field of democracy and rule of law promotion. While a coherent strategy towards 
the support of constitution-making processes in post-conflict countries is still 
to be developed by relevant actors, most notably the UN, future plans of sup-
port should learn lessons from the shortcomings and mistakes of international 
actors’ experience with the CDA process. These should most particularly include 
the need for a context-based support, effectively coordinated, duly taking into 
account the perspective of local actors and abiding by basic ethical rules. The 
experience of international actors in Libya was not a success story. But it is still 
time to address mistakes and prepare future successes. The constitution-making 
process in Libya is most likely still to come.

By the time of submitting this chapter, a CDA Consensus Committee is 
reported to be close to agreeing on a draft to be discussed early May 2017. Yet, 
it remains doubtful that the current, and stalled, Libyan process is likely to be 
the one leading to the country’s future constitution. The assembly’s divisions, 
delays and lack of representativeness seriously call its legitimacy into question. 
In addition, the completion of the constitutional process will have to make space 
for forces that have emerged during the current civil war and are shaping the 
country’s politics. Currently, the CDA’s work remains completely disconnected 
from the political process and, therefore, would not reflect the views of the actual 
stakeholders on the ground. Most likely, once Libyan stakeholders have reached 
a political deal, they would then reconsider the CDA draft if not alternative 
options to the very assembly. Options range from a rushed process led by an ad hoc 
body to be appointed by the institutions resulting from a peace agreement, to a 
more sustained and credible process. The latter could be provided for in the peace 
agreement and, ideally, follow a period regulated by transitional constitutional 
arrangements building notably upon the acceptable parts of the CDA’s work and 
of the 1951 Constitution which remains an important reference in the Libyan 
constitutional debate. A staged constitution-making would favor inclusiveness 
as the country stabilizes. It will also make it possible to manage the country’s 
smooth transition from authoritarianism to a more competitive system of  
government. Under such process, Libya could definitely count on its civil society 
to foster legitimacy, national consensus and local ownership.
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11	 Public participation and elite capture
A yet incomplete struggle towards a new 
constitution in Tanzania*

Philipp Michaelis

Introduction

As is the reality for most African countries, Tanzania suffered immensely under 
colonialism,1 with the repercussions and its post-colonial component still being 
felt today. Inter alia, due to these experienced developments, the country can look 
back on a rather brief history with regard to constitutionalism, let alone people-
driven processes of shaping one’s constitution. One needs to acknowledge, though, 
that such participatory dynamics have only recently started to emerge globally 
and yet have been turned into some kind of “cure-all recipe”. Like most erstwhile 
British colonies, Tanganyika, after gaining its independence in 1961, inherited 
a constitutional system that was developed and installed by the former colonial 
administration without any effective and meaningful exertion of influence by the 
citizenry in form of some kind of participative device (Roschmann, Wendoh and 
Ogolla 2013, 155).2 With the end of colonialism in 1961, a new constitution 
based on the Westminster system was drafted by Tanganyika nationalists in close 
cooperation with the former colonial power Great Britain and installed Queen 
Elizabeth II as the formal head of state (IDEA 2014). Paradoxically, “colonial 
sponsored written constitutions embodying idealist rules which were hardly prac-
ticed under colonialism” (East African Centre for Constitutional Development 
(EACCD) 2013, 7) were tailored for many newly founded or liberated African 
states. The constitutional history of Tanzania can therefore be regarded as rather 
young, and its supreme law can be seen as a prime example of what H.W.O. 
Okoth-Ogendo (1993) paraphrased as “constitutions without constitutionalism”. 

* � This chapter is based to a significant degree on first-hand information drawn from the Blog of 
Humphrey Polepole (2015) who was involved in the Tanzanian constitution-making process and who 
was a member of the Constitutional Review Commission (CRC) from April 2012 to March 2014.

1	From 1891 onwards, Tanganyika was officially part of the former colony German East Africa, before 
it became a British protectorate by the end of World War I. After World War II and with the end of 
colonial rule, Tanganyika gained its independence in 1961. It soon merged with the former British 
Protectorate Zanzibar in 1964, which had become independent the year before. Zanzibar has for-
merly been an Oman-Arab Sultanate since the 17th century.

2	This procedure was typical of the Lancaster House negotiations, which forged the independence 
constitutions of the former British colonies.
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It is all the more remarkable that in 2011, Tanzania launched a constitutional 
review process that for the first time in the country’s constitutional history incor-
porated substantial participatory elements.3 Although the impetus came from 
Jakaya Mrisho Kikwete, the then president of Tanzania, the situation has to be 
seen in the light of a rising societal demand to draw up a constitution which is 
more in line with the needs of the time and better reflects people’s wishes and 
daily concerns (Polepole 2015). As it has been argued, “[t]he goal was to draft a 
more legitimate and nationally owned constitution” (IDEA 2014).

This chapter puts its focus precisely on the participatory element within the 
constitutional reform process. It is structured to follow the chronological order 
of events, which can be subdivided into four distinct phases. In a first step, an 
overview of the legal framework is provided for each of the four distinct periods, 
before subsequently contrasting the framework with its factual implementation. 
In a second step, particular dimensions of the process are scrutinized with regard to 
their participative nature and people-driven impact. It is argued that although the 
constitution-making process in Tanzania provided the public with a great oppor-
tunity to (re)shape the constitution according to their individual preferences, 
the manner in which the process unfolded can be regarded as a prime example 
of elite-capture. Even though the citizenry participated vividly during the public 
outreach as well as in the review phase and saw their contributions reflected in 
a draft constitution, their expectations were not met with regard to the content 
of the revised proposed constitution. Compared to the 1977 Constitution, which 
is currently in force, all recently formulated versions include progressive propo-
sitions and improvements to the Bill of Rights and can at large be regarded as 
significant milestones. However, the final document that has been prepared by 
the constituent body on the basis of these drafts is more conservative and can be 
identified as being the closest to the status quo. At the time of writing, the reform 
process in Tanzania is in limbo and the appraisal of the final document via popular  
referendum – initially scheduled for October 2015 – has been adjourned sine die.

Brief constitutional history of Tanzania

Following the end of British colonial rule, Tanzania adopted the Westminster 
Constitution and a constitutional monarchy was put in place. This laid the 
groundwork for multi-party democracy, without, however, including a Bill of 
Rights. The legal document was soon replaced by the Republican Constitution 
of 1962 that installed a presidential system with a dominant executive compiled 
of the then ruling party, the Tanganyika African National Union (TANU).  

3	 In fact, in 1991 the Tanzanian government reacted to societal demands for constitutional reform 
and created the Nyalali commission that would conduct public opinion polls on the national politi-
cal system. Furthermore, the government issued the White Paper No. 1 of 1998, asking the public 
to respond to a list of different constitutional issues (Nyirabu 2002, 102–103; Hydén 1999: 147). 
These two reform initiatives are not considered here since the agenda-setting function remained 
with the government – later appeared to utilize public input to legitimize its own preferences 
(Nyirabu 2002, 107–8).
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In 1964, when Tanganyika merged with Zanzibar to form the United Republic of 
Tanzania, the constitution was revised a second time and replaced by an interim 
constitution. In this context, the two-tier government structure was reformed 
to accommodate a union government and a semi-autonomous government for 
Zanzibar (IDEA 2014). Various adjustments were made to the interim consti-
tution, such as in 1965 when a single-party political system led by the TANU 
government was formally consolidated for mainland Tanzania.4 The interim con-
stitution was in force until 1977 when the ruling party Chama Cha Mapinduzi 
(CCM), which had emerged out of a fusion of TANU and Zanzibar’s ruling 
Afro-Shirazi Party (ASP) and was spear-headed by President Julius Nyerere, gave 
impetus to revise the document. In this process of revision, Tanzania promul-
gated the 1977 Constitution, which was the first permanent constitution and is 
de jure still the officially valid document for the country. Since the constitution 
came to force in 1977, it has been amended several times, including in 1992 
when Tanzania returned to a multi-party political system and in 1984 when a 
Bill of Rights was added (IDEA 2014; Masabo and Wanitzek 2015, 334). The 
last constitutional modification has since been made in 2005. The institutional 
architecture of the 1977 Constitution places a strong emphasis on the executive 
branch. Under the presidential system, extensive competences are deployed to 
the head of state. The formal state is based on a two-tier government structure 
with a national government responsible for union matters as well as for mainland 
Tanzania, and a semi-autonomous government for Zanzibar. The highest juridi-
cal organ under the 1977 Constitution is the Court of Appeal.5

Zanzibar, after gaining its independence in 1963, passed an independence 
constitution the same year. This constitution became subject to diverse execu-
tive decrees, before Zanzibar and Tanganyika were eventually united under 
union law, and Zanzibar’s constitution was incorporated separately in a chapter 
attached to the union constitution. In 1979, a separate constitution was endorsed 
for Zanzibar (Revolutionary Government of Zanzibar (RGoZ) 2013).6 The cur-
rent constitution of Zanzibar was adopted in 1984 and has been amended several 
times since. Matters regarding the United Republic of Tanzania remain settled 
by the 1977 Constitution of Tanzania. Recent constitutional debates have been 
strongly defined by the Zanzibari political context and the political reconcilia-
tion process within the semi-autonomous region. In a referendum that was held 
prior to the general elections in 2010, Zanzibari citizens voted for the formation 
of a proportionally based Government of National Unity (GNU)7, inter alia, in 
order to avoid post-election unrest that had overshadowed previous polls (RGoZ 
2013). The overarching national constitutional reform process can be regarded as 
an integral part to that reconciliation process (Olsen 2014, 5–6).

4	 In Zanzibar, the Afro-Shirazi Party (ASP) remained the dominant political party.
5	 For an in-depth analysis of the major aspects of the 1977 Constitution in comparison to the two 

versions prepared by the Constitutional Review Commission and the Constituent Assembly see 
(Masabo and Wanitzek 2015; IDEA 2014).

6	Not interfering with matters regarding the United Republic of Tanzania.
7	Between Zanzibar’s two main political parties, the CCM and the Civic United Front (CUF).
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In this nationwide context, a constitutional review process was kick-started 
by then President of the United Republic of Tanzania Jakaya Kikwete, who in a 
public speech by the end of 2011 declared that the time had come to initiate a 
process leading to a new constitution. This announcement came as a surprise to 
many, as it was originally not on the CCM agenda. It can also be assumed that 
the rationale behind the initiative was to tone down demands by the political 
opposition (Babeiya 2016, 79).

A constitution in the making: Legal framework and its 
implementation

The Constitutional Review Act (CRA) of 2011, Chapter 83 (amended in 2012 
and twice in 2013) provides the legal framework for the constitution-making 
process. It outlines the course of action, rules, and procedures; sets out which 
legal bodies and actor groupings will partake; and defines forms of envisaged 
citizen involvement. In particular, sections 9, 18, 22, and 25 are of special inter-
est to this contribution since these refer to the composition and mandate of 
the involved constitution-making bodies as well as to regulations regarding the 
set up and work of constitutional review fora. The second legal document that 
structures the process is the Referendum Act of 2013 which, coupled with the 
CRA, constitutes the juridical foundation of the process. The legal text outlines 
a fourfold procedure that should ultimately pave the way for a new constitution, 
co-created and owned by the people of Tanzania. First, a Constitutional Review 
Commission (CRC) shall be responsible for the collection of public opinion and 
shall ensure that outcomes are reasonable products of citizen involvement. On 
the basis of public input, a first draft constitution will be prepared which, in a 
second step, will be subject to a revision by civil society in so-called constitu-
tional review fora. This consultative phase shall culminate in a report and a 
second draft constitution. Third, a Constituent Assembly (CA) shall discuss and 
review the draft elaborated by the commission and produce a final version that, 
in turn, requires the approval by a two-thirds majority in the CA. Fourth, this 
document will then be subject to a vote in a popular referendum that requires 
a 50 percent majority of all casted votes in mainland Tanzania as well as in 
Zanzibar. While the first two stages, that most clearly entail participatory ele-
ments, should be guided by the CRC, the third stage is supposed to be conducted 
by the CA. The institution empowered in the final stage is the citizenry, whose 
approval is required to seal the ratification process.8 For the sake of completeness, 
three major amendments need to be mentioned that were made regarding the 
legal provisions in the CRA. These should serve to increase the participation of 
key stakeholders as well as citizens in the process (EACCD 2013, 26).9

  8	 For a detailed actor analysis see (Babeiya 2016).
  9	 The first amendment, passed by Parliament on 10 February 2012, made four decisive changes 

concerning the composition of CRC and CA, the appointment as well as drafting procedures, 
and the respective powers of the two presidents (referring to the competences of the presidents of 
Tanzania and Zanzibar, for instance when appointing members to the CA). In September 2013, 
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Collecting people’s views (Stage I)

The process officially started on 30 November 2011, when the Constitutional 
Review Act was enacted by Parliament, designed to outline the rules and pro-
cedures that should serve as a regulatory framework in the constitution-making 
process. In order to provide a device intended to reach out to the people, in a 
first step, a Constitutional Review Commission was to be established. The legal 
provisions that authorize the president of the Republic10 to appoint delegates to 
the CRC were captured in Sections 5 and 6 of the Constitutional Review Act of 
2011. The commission consisted of 32 members, 15 nominated from Tanzania 
mainland and 15 from Zanzibar, chosen from a pool of 550 people that had 
been proposed by different stakeholders such as religious organizations, civil 
society organizations (CSOs), and political parties (CRA 2011, Section 6(6)). 
Members of the commission were appointed to their posts on 6 April 2012 and 
two additional members – the chairperson11 and the vice chairperson12 – were 
designated to provide guidance and leadership.13 The equal representation of 
mainland Tanzania and Zanzibar within the commission can be regarded as an 
impulse to guarantee inclusiveness, independence, and sovereignty (EACCD 
2013, 20). The CRA empowers the commission with the followings tasks and 
provides distinct tools for their accomplishment:

First, the CRC was mandated to conduct a public outreach program. The 
program was designed to collect citizens’ opinions regarding the content of the  
constitution – i.e., what kind of provisions they would like to see installed in the 
legal document. Second, the CRC was asked to transform the information gathered 
in the course of the public outreach program into a first draft constitution. This ten-
tative document was due to be handed to the vice president for a revision. Precisely 
referring to its functions, Chapter 83, Section 9 of the CRA determines that:

The functions of the Commission shall be to: (a) co-ordinate and collect 
public opinions; (b) examine and analyse the consistency and compatibility 
of the constitutional provisions in relation to the sovereignty of the people, 
political systems, democracy, rule of law and good governance; (c) make rec-
ommendations on each term of reference; and (d) prepare and submit a report.

This section, however, leaves some room for interpretation as Section 9(1)
(b) is rather vaguely formulated and does not specify precisely what is meant 

several other amendments were made with regard to the CA’s composition, its order of operations 
as well as the considered dissolution of the CRC after completion of their work. The third and 
last amendment to the CRA increased the total number of non-parliamentarian members of the 
CA from 166 to 201. Other changes were made with regard to certain text passages concerning 
the referendum and matters of voting in the CA (Polepole 2015).

10	 In agreement with the president of Zanzibar.
11	 The former Attorney General and Prime Minister Joseph Warioba was named president.
12	 This post was conferred to former Chief Justice Augustino Ramadhani.
13	 Nominations to the CRC should take into account the diversity of the country in terms of gender, 

geography, social groups, etc. (See Section 6(3)(a),(b),(c) of the CRA of 2011).
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by “consistency” and “compatibility” in relation to the identified aspects that 
are enumerated (Enonchong 2012). Nevertheless, the scope of the mandate 
provided the people of Tanzania with a first-time opportunity to interact with 
constitution-makers. This participatory nature, which allowed people to freely 
utter their opinion on matters such as the powers of the executive, was a novelty 
in the Republic’s history. Matters such as the structure of the union, amongst 
others, were hitherto thought to be sacred and out of citizens’ direct influence 
(Polepole 2015). The scope of people’s competences is stated in Section 9, 
Subsection (3), which clearly manifests their influence and strengthens their 
role in providing views in public. Here it reads, “[t]he commission shall afford 
the people an opportunity to freely express their opinions with a view to further 
enrich those matters”.

In terms of de facto participation, Tanzanians seized the occasion and grabbed 
their chance of contributing actively. Public meetings that were organized by 
the CRC were characterized by lively debate. To widen its actual outreach, the 
CRC provided awareness programs and subsequently divided itself into several 
groups that could simultaneously visit different parts of the country in order to 
collect citizens’ views. The East African Centre for Constitutional Development 
(EACCD 2013, 21) speaks of a total number of 1,773 held meetings in all con-
stituencies, with a total of approximately 1,400,000 (1.4 mil.) people attending 
those meetings. Thereof, more than 350,000 people made use of the opportu-
nity to express their opinion within such meetings (Polepole 2015) and around 
60,000 of them in form of direct contributions and presentations (EACCD 2013, 
21–22). In addition to the collection of orally given contributions, the com-
mission provided special forms in which people could express their views in a 
written manner. These forms could then be handed in at centres on a municipal 
level. Noteworthy concerning the documents, however, was that these required 
detailed personal information such as full name, gender, address, profession, etc., 
which potentially fuelled a reluctance or cautiousness to freely express one’s 
views. In sum, a total of 300,000 people provided their opinions in this man-
ner between July and December 2012 (EACCD 2013, 22). The commission 
additionally gathered people’s proposals via telephone calls, blogs, e-mails, and 
social network contributions (IDEA 2014). This incorporation of predominantly 
digital sources in the process of opinion gathering was criticized, however, with 
the argument that it led to the exclusion of numerous Tanzanian citizens who 
are not equipped with digital devices (Katundu and Kumburu 2015). In terms of 
gender equality, it can be noted that women participated actively in the organ-
ized meetings as well. In Zanzibar, for instance, 42 percent of all contributions 
collected by the commission came from women (Olsen 2014, 6)14.

In January 2013, another institutionalized mechanism was designed in order 
to reach out to the wider public. The commission had special meetings with 
different stakeholders such as CSOs, NGOs, religious groups, political parties, 
and others, wherein the different actors were asked to provide their opinions on 

14	 Referring to statistics provided by the CRC.
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the new constitution, an opportunity that was made use of extensively and had  
considerable influence on constitutional proposals that found their way into the 
first draft constitution (EACCD 2013, 22; Polepole 2015). All that input was 
then assessed, analysed, and evaluated and, after four months, integrated into 
the first draft constitution that was presented to the vice president and prime 
minister on 3 June 2013.

The outreach phase can be considered a once-in-a-lifetime opportunity for the 
Tanzanian people that was made use of actively, as many people freely gave their 
opinions on distinct constitutional modules and models. The whole program was 
a major success and its scope was unique in terms of displaying a participatory 
dimension that has never before been reached by any kind of public consultation 
on constitutional matters (Polepole 2015).

Constitutional review (Stage II)

During the second stage, designed to review the first draft constitution, special 
constitutional fora – the so-called barazas – were installed in order to provide a 
platform for mutual exchange of standpoints on the constitutional draft. Based on 
the input gathered in citizen constitutional fora, as well as in special institutional 
fora, the commission was tasked with elaborating a second draft. Concerning the 
legal provisions of the second stage, Chapter 83, Section 18 of the Constitutional 
Review Act calls for the establishment of these forums and defines the manner in 
which they are to function. The text says that “[t]he fora for constitutional review 
shall provide public opinions on the Draft Constitution through meetings organ-
ized by the Commission” and further, that they shall “be formed on ad hoc basis 
[. . .] based on geographical diversity of the United Republic and shall involve and 
bring together representatives of various groups of people within the communi-
ties.” In addition, the CRA states that “the Commission may allow organizations, 
associations or groups of persons to convene meetings in order to afford opportu-
nity to its members to air their views on the Draft Constitution and forward such 
views to the Commission”. It has to be pointed out that these fora were exclu-
sively reserved for Tanzanian citizens. This aspect can be regarded as an attempt 
to lower the influence of external actors. Given these ample opportunities to exert  
influence on the constitutional text, it can be noted that the CRA entailed  
significant potential for the promotion of a people-driven document. The com-
mission was furthermore provided with a sufficient mandate in terms of its 
geographical and societal representation. All social groups were given the oppor-
tunity to influence the draft constitution according to their preferences and to 
lobby for their interests. But, how were these provisions realized in practice?

With the mandate to organize the second stage, the CRC, referring to 
Section 18(3), convened a total number of 177 constitutional fora within the 
Republic of Tanzania, one for every district (EACCD 2013, 22; Polepole 2015). 
Additionally, two separate fora for people with disabilities were assembled in 
mainland Tanzania and another one for Zanzibar. All these fora were set up by 
the citizens of Tanzania at village or street level, in rural or urban areas, respec-
tively. Each forum consisted of five representatives, of which one of the five was 
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a member of the local government authority. Citizens, in turn, would elect addi-
tional candidates to represent the following: the youth, the elderly, women, as 
well as a representative in one additional category – for instance persons with 
disabilities (Polepole 2015). The CRC was divided into 14 groups that were sent 
to hold constitutional fora, staying at least three days at each location before 
moving to the next district. Typically in each district, the draft constitution was 
first introduced and then subjected to discussions and revisions in special work-
ing groups. Finally, the draft was discussed openly in a plenary session (EACCD 
2013, 22). A total of 18,000 people attended these meetings across Tanzania and 
Zanzibar. In the run-up to the meetings, the commission was supposed to publish 
the preliminary version of the draft constitution in the Gazette and other local 
newspapers, therefore giving the public the chance to further enrich the proposed 
articles, taking into account the outcome of the debates in the distinct forums.

Another way in which proposals could be submitted to the CRC was through 
so-called independent forums, in line with Section 18(6) of Chapter 83 of the 
CRA. With this mechanism, organizations, institutions, and associations were 
given the opportunity to organize independent forums throughout the country. 
Institutions were requested to apply to the commission and, in case of approval, 
could submit their views on the constitution. In sum, 500 institutions, which 
dispatched a total of 614 submissions in this manner, were approved by the com-
mission to form such an institutional forum (EACCD 2013, 22). According to 
information provided to the commission, all institutions taken together could 
reach out to more than six million people through these independent forums 
(Polepole 2015). The outcome was manifested in the second draft constitution, 
which was submitted to the president of the union on 30 September 2013 with 
the duty to publicize it in the Gazette. In addition, a report was formulated by the 
commission and also handed to the president.

Considering the manner in which the participatory dimension was imple-
mented in practice, as well as the enormous effort made by the CRC to reach the 
public, the whole program can be regarded as a major success. Propositions con-
cerning presidential powers, the structure of the union, or legislative oversight 
mechanisms, just to name a few, found their way into the draft and were based 
on numerous contributions made by the society. The revision and translation  
of these contributions into legally binding text were the subsequent steps of 
the process that begun with the establishment of the CA. Despite all accom-
plishments, a drawback regarding the independence of the forums as well as 
the representativeness of people’s remarks has to be mentioned in this con-
text. It was reported that the barazas were occasionally characterized by a 
dominance of the ruling political party, the CCM (Toniatti 2014, 97–98). 
While acknowledging the fact that the CCM had a majority in Parliament 
at the time, it could nevertheless also be regarded as an indicator for inad-
equate representation and a lack of inclusivity. Furthermore, individuals 
and CSOs that intended to conduct awareness programs were required to 
disclose their sources of funds (CRA 2011, 17(9)(b)(ii)), thereby somehow 
impeding privately organized consultation formats. A breach of these regu-
lations constituted an offence that could be punished by financial fines or 
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even imprisonment. This procedure can be regarded as controversial and a 
hindrance to free expression, since these criminalizing regulations served to 
create fear among the citizenry (EACCD 2013, 25).

A process captured by national elites (Stage III)

After the finalization of the second draft constitution that was submitted to 
the president of the Republic by the end of December 2013, the constitution- 
making process turned to its third phase. At this stage, the Constituent Assembly 
was to be composed. “The design for finally adopting a constitution is of criti-
cal importance to its legitimacy. From the background, it has been shown that 
the ideal design is for a representative body to debate a draft and promulgate 
the constitution” (EACCD 2013, 25). From the chairman of the CRC, the CA 
received the second draft constitution that was to serve as a point of departure 
for the further procedure.

The mandate and the precise powers of the CA were highly debated among 
the diverse political actors within the constitution-making process (Ackson 
2015; Masabo and Wanitzek 2015, 339–40; Polepole 2015). It seems that 
the Constitutional Review Act leaves some room for interpretation when it 
states that:

The Constituent Assembly shall have and exercise powers to make provi-
sions for the New Constitution of the United Republic of Tanzania and to 
make consequential and transitional provisions to the enactment of such 
Constitution and to make such other provisions as the Constituent Assembly 
may find necessary (CRA 2011, 25(1)).

This subsection outlines two major functions of the body, namely to make pro-
visions for a new constitution and to furnish consequential and transitional 
provisions concerning the process that should ultimately lead to the enact-
ment of a new constitution. This paragraph, and especially the passage “such 
other provisions as the Constituent Assembly may find necessary”, was subject 
to wide-ranging discussions regarding its interpretation and implementation. A 
controversy arose around the ambiguous mandate of the CA concerning its actual 
right to alter and remove entire passages entailed in the draft constitution, which 
had been stipulated in Section 25(1) of the CRA (Polepole 2015). The debate, 
in turn, had far-reaching implications in relation to the content and perceived 
legitimacy of the final outcome, in particular with regard to the degree to which 
people-induced provisions were to be kept in the final draft.

With regard to the composition of the CA, Section 22 and 23 of the CRA 
provide the legal groundwork for its configuration. The CA should be composed 
of all delegates from the National Assembly of the United Republic of Tanzania,15 

15	 Of the 355 members of Parliament, 262 belonged to the government party (CCM) and 92 to the 
opposition plus the attorney general. Among these, 70 were from Zanzibar (Ackson 2015, 370).
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the members of the House of Representatives of Zanzibar,16 and 201 members that 
were “appointed by the President in agreement with the President of Zanzibar” 
(CRA 2011, Section 22(1)). Out of these 201 members, a third should be from 
Zanzibar and two thirds from mainland Tanzania. There were special quotas 
according to which the president was supposed to nominate the additional can-
didates. A certain number17 was to be nominated from among lists provided by 
each of the following groups: NGOs (20), faith-based organizations (20), politi-
cal parties (42), learning institutions (20), people with disabilities (20), trade 
union organizations (19), agricultural associations (20), fishery associations (10), 
livestock keepers (10), and other interest groups made up by persons having a 
common interest (20). Considering this selection mechanism by which the del-
egates were drawn from distinct lists submitted by different civil society actors, the  
composition of the CA could be regarded as more representative than that of  
the CRC. One could argue that in terms of legitimacy, the body was made to be 
more accessible and transparent in comparison to the rather exclusive nature 
of the CRC.18 Nevertheless, the body could also be considered as rather lim-
ited when it comes to people’s direct influence, as it was not directly bound to 
citizens’ inputs (as subsequent events will illustrate). Regarding the fact that the 
president was more or less given sole authority over the additional nominations 
to the CA, and the fact that the CCM ruling party had an almost indisputable 
supermajority,19 the presence of the opposition appeared to be a mere rubber-
stamp. In addition, the fact that the CA was predominantly composed of members 
of Parliament (MPs), a situation was induced in which politicians, having par-
tisan and individual interests, voted on their own political future “act[ing] as 
judge in their own case” (Brandt et al. 2011, 235) – for example when proposals 
affected legislative term-limits, expenses, or other payouts.

Turning to the implementation phase of the legal framework, it can be 
noted that the process by which the 201 additional members of the CA were 
nominated to the body was initiated by the Government Notice No. 443 of  
13 December 2013, by which the distinct interest groups were asked to submit 
their lists of candidates for the posts. In sum, the total number of candidates 
came to 628, the two Attorney Generals from mainland Tanzania and Zanzibar 
included (Ackson 2015) – out of which 409 were from mainland Tanzania and 
219 from Zanzibar. The CA officially started its work on 18 February 2014 when 
the body was sworn in. The assembly was at the time divided into 20 committees 
that would work on different issues at the same time.

16	 Of the 82 members, 48 represented the CCM, and 33 the Civic United Front plus the attorney 
general of Zanzibar (ibid. 370).

17	 As indicated by the number in brackets below.
18	 This aspect is also taken up by Tulia Ackson (2015, 385), when referring to the court case Saed 

Kubenea versus The Attorney General, Misc. Civil Application No. 29 of 2014, High Court of 
Tanzania at Dar es Salaam (arising from Misc. Civil Cause No. 28 of 2014).

19	 From a government perspective, just a few out of the 201 delegates needed to be won over in order 
for the proposed constitution to be passed with a two-thirds majority. See Tulia Ackson (2015, 
383–85) for a detailed analysis of the vote configuration.
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After the appointment of the 201 delegates, people’s reactions towards the 
installation of the CA were mixed. On the one hand, some people were look-
ing forward to the process finally setting off now that the composition of the 
CA had been completed. Others, to the contrary, were afraid of a polarization 
within the institution, due to the fact that the majority of members in the CA 
were affiliated with the ruling political party (CCM). The argument was that 
the need for consensus-building surrounding contentious issues was hereby mini-
mized (Polepole 2015). As a matter of fact, calls for decision-making based on 
unanimity, bargaining, and consensus-seeking were de facto ignored by the major-
ity of the CA members, who predominantly stuck to their party line, thus making 
no effort to overcome the divisions that characterized the state of affairs in the 
assembly (Polepole 2015). Moreover, instances of bribery were reported, alleg-
edly aimed at securing the support of assembly members for the government-line 
(Babeiya 2016, 82). This tense atmosphere became even worse when abusive lan-
guage entered the assembly sessions (Babeiya 2016, 83; Polepole 2015). Another 
highly contested matter in this context were the voting procedure preferences in 
the CA, a matter on which members were divided along party lines. While most 
associates of the ruling party preferred an open ballot, large parts of the opposi-
tion plead for a secret ballot – some say so as not to be seen as deviating from the 
party line (Babeiya 2016, 85). It needs to be stressed in this context that a signifi-
cant number of MPs belonging to the CCM – who were privately supporting the 
second draft submitted by the commission – would have voted in favour of that 
draft had there been a secret ballot.20

Among other factors, this divided nature of the constituent body led to the 
formation of two opposing factions within the CA. The first camp, mainly com-
posed of CCM cadres and those with close ties to the ruling party, labelled 
themselves as Tanzania Kwanza – meaning as much as “putting national interests 
first”. The second block, labelled UKAWA,21 was spear-headed by a coalition 
of the major opposition parties Chadema, CUF, and NCCR-Mageuzi. It became 
clear during negotiations that the CA was not dependent on the votes of the 
opposition with regard to effective decision-making. Consequently, large parts 
of the opposition left negotiations, indicating that reaching a consensus had 
from the start not been the aim of the parties involved. This “walk-out” on  
16 April 2014 can be regarded as a multi-causal outcome of the factors men-
tioned above. The reluctance to aim for a procedure characterized by the 
negotiation of preferences, to include minority opinions, and to seek for con-
sensus, can be considered as a major drawback in terms of the inclusiveness as 
well as representativeness of the process. After more than 200 delegates had left 
the assembly sessions one might have expected the CA leadership to postpone 
its work and to call for an emergency consensus meeting. Instead the vice-chair 
holder of the assembly asked the secretaries to inquire whether the threshold for 

20	 Informal statements of members of Parliament made in the presence of Polepole (2015).
21	 An acronym of Umoja wa Katiba ya Wananchi referring to a coalition in favor of a people-centered 

constitution.
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a quorum was reached, before continuing the sessions (Polepole 2015). As an 
outcome of the subsequent negotiations, the proposed constitution was drafted 
by the incomplete assembly and – in fulfilling its mandate22 – handed to the 
president of Tanzania on 2 October 2014. When evaluating the procedure by 
which the proposed constitution was drafted, it becomes evident that the pro-
cess was highly controversial. The proceedings become even more interesting 
if one considers the argument of some authors that those constitutions, which 
are produced by a rather consensus-oriented procedure, tend to be more stable, 
representative, and democratic (Okodi 2005; Brandt et al. 2011, 87; Ghai and 
Galli 2006, 10, 15; Samuels 2006, 667–69). Since there is not enough evidence, 
however, to conclude that an actual link exists between a consensus-based 
promulgation and a more consolidated constitution, it remains to be seen how 
durable the new constitution will be in case it is adopted. Its promulgation, 
however, lies in the hands of the public, for an obligatory approval via popular 
referendum is still to come.

In terms of content, the proposed constitution deviates significantly from the 
two preceding draft constitutions. As illustrated by Humphrey Polepole (2015), 
crucial changes have been made with regard to substantive issues such as the struc-
ture of the union, presidential powers, the size of government and Parliament, 
term limits and by-elections for MPs, and the separation of powers, to name only 
a few. During the outreach program a large number of people articulated the 
wish to curb the extensive powers of the presidency, in particular with regard to 
appointing powers. People suggested that major political appointments, such as 
judges to the Supreme Court, should be subject to legislative approval so as to 
lower presidential influence. Passages in favour for such a decrease in executive 
competence – which had been captured in the draft constitution – were dropped 
in the proposed constitution, thus maintaining the status quo according to the 
1977 Constitution. Another crucial claim raised by citizens pertained to the hori-
zontal architecture of state institutions. A broadening of checks and balances in 
the form of more oversight, greater autonomy, and increasing competences for 
the Parliament vis-à-vis the executive was called for. Likewise, it was the view 
that the separation of government and Parliament should be advanced, includ-
ing that ministerial posts should no longer be occupied by MPs. Additionally, the 
president should no longer be allowed to resolve the Parliament on the grounds 
that it has repeatedly rejected government bills for improvement. The CA in 
the proposed constitution rejected all of these proposals, which were aimed at 
strengthening the separation of powers. The document also falls short of directly 
addressing the issue of gender inequality within society – for instance in govern-
ment institutions such as Parliament – leaving the enforcement mechanism to 
legislation (Allen 2014, 20; Kibamba 2016a).23

22	 In line with Section 28A(1) of the CRA 2011.
23	 The second draft constitution intended for the introduction of two-member constituencies (male 

and female representatives), which would have assured gender parity in Parliament. The proposed 
constitution calls for gender equality, but is silent on the procedure (Allen 2014, 20).
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The perhaps most controversially discussed aspect was the envisaged structure 
of the union. The CRC had proposed a three-tier federal government structure, 
adding a further jurisdiction solely for union matters. This proposition was built 
on claims from the public. Some Tanzanian scholars have, in turn, however, 
questioned precisely the translational mechanism that was used by the CRC to 
convert people’s input into a legal frame (Ackson 2015, 386–87; Katundu and 
Kumburu 2015). Referring to statistics provided by the CRC, it is argued that on 
the basis of people’s articulations, the commission could have equally put forth 
a different scheme of government structure. While in mainland Tanzania 61.3 
percent were in favour for a federal structure with three authorities (compared to 
1.0 percent for confederation), in Zanzibar a majority of 60.2 percent plead for a 
confederation with only 5.0 percent in favour of a federation. Hence, the favoured 
schemes in Zanzibar and mainland Tanzania display two distinct extremes, which 
could have induced the commission to prefer a more consensus-oriented govern-
ment design. A two-tier government structure, for example, was supported by 34.6 
percent in Zanzibar and 24.3 percent in mainland Tanzania. However, acknowl-
edging the fact that merely 14 percent of all casted opinions even referred to the 
union structure, the representativeness of such results can be regarded as question-
able. Above all, this example vividly illustrates the dilemma of how to transfer 
citizen’s inputs into constitutional modules and it prompts the question whether 
the tools required for an effective and reliable translation even exist.

Other proposals that were later dropped in the legal text pertained to a reduc-
tion of Parliament size, legislative term limits,24 motions of no confidence against 
parliamentarians, innovative provisions facilitating new sources of government 
revenue, an ethical code for public servants, and the constitutional manifestation 
of national core values such as dignity, patriotism, unity, integrity, and transpar-
ency (Polepole 2015). At first glance, it is striking that many proposals aimed at 
constraining parliamentarians were rejected. It nevertheless becomes less surpris-
ing when one considers that the CA is predominantly composed of members of 
Parliament. Further recommendations that aimed to ensure a decrease in execu-
tive powers were rejected as well. The outcome therefore somewhat reflects the 
individual preferences of the actors involved. The proposed constitution, which 
had been approved by a two-thirds majority in the CA, should ultimately be 
subject to a people’s referendum.

The people as the final authority (Stage IV)

The proposed constitution was supposed to be taken to referendum, paralleling 
the general election scheduled for October 2015, but it was postponed sine die. 
According to the Referendum Act of 2013, Section 36(1), the referendum was 
to be conducted, supervised, and analysed by the National Electoral Commission 

24	 The CRC proposed a term period of five years that is renewable twice at the most. The CA 
changed it back to the possibility of being MP for life.
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(NEC) in close cooperation with the Zanzibar Electoral Commission. The CA 
made one constitutional version public and only the constitution as a whole 
awaited citizens’ approval. The threshold for the proposed constitution to pass 
was set at 50 percent of the votes cast in Tanzania mainland and those cast in 
Zanzibar, without providing additional requirements.25 Hence, the final authority 
vests in the hands of the Tanzanian people, as they are provided with the function 
and power of a veto player in the institutional architecture of the constitution-
making process. This capacity has been referred to by Jon Elster (1995, 373–75) 
as a type of “downstream constrain” that is imposed on actors or institutions in 
an upward (upstream) position within that process, such as the CRC or the CA. 
Considering the fact that this constrain was neglected or not anticipated – in 
the sense that a bulk of proposals based on people’s input was overthrown by the 
CA – it will be interesting to observe the forthcoming reaction of the citizenry.

Recent experiences from other African countries have demonstrated that 
once the public has been involved in the process of drafting a constitution and 
has been empowered to exercise considerable influence, they want to see this 
influence reflected in the legal outcome. In Zimbabwe [2000] and Kenya [2005] 
for instance, the population had been equipped with the function of a veto 
player, and was given the final say on the elaborated constitution in the form 
of a popular referendum. In Zimbabwe [2000] the draft constitution, which was 
formulated under close consideration of citizens’ proposals, was later amended 
to a great extent by the president before putting it to the vote. In consequence, 
the proposed constitution was rejected by the people in a referendum by absolute 
majority in February 2000.26 Developments in Kenya [2005] unfolded in similar 
fashion. For the first time in the country’s constitutional history, the population 
was provided with participatory tools to channel their interests with respect to a 
constitutional design. The Constitution of Kenya Review Commission (CKRC) 
was set up in order to prepare a preliminary draft constitution based to some 
extent on public input. The draft was revised by the National Constitutional 
Conference (NCC) that was composed of MPs, political party representa-
tives, and different civic society stakeholders. The resulting draft, however, was 
changed again, this time by Parliament on behalf of the government. Shortly 
before, the High Court had deemed a referendum to be necessary, even though 
such a mechanism was originally not envisaged.27 The final draft to be voted on 

25	 In case the constitution is rejected by more than half of the votes in either constituency, there are 
several steps laid down by the Referendum Act. First, another date would need to be set in order 
to repeat the referendum within 60 days. Second, more sensitization on the referendum should be 
conducted. And third, if there is sufficient time, the president should reconvene the CA in order 
to consider people’s views and opinions anew. If the constitution should be rejected for a second 
time, the 1977 Constitution would remain in force (Referendum Act 2013, Section 35).

26	 For a detailed illustration of the Zimbabwean constitution-making process [2000] see John 
Hatchard (2001). For an examination of Zimbabwe’s recent constitution-making process [2013] 
see the contribution of Douglas T. Mwonzora in this volume.

27	 Earlier provisions saw the Parliament as the final institution in the promulgation process (Konrad-
Adenauer-Stiftung (KAS) 2012, 43–46).
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departed significantly from the earlier version. In a situation that became highly 
politicized, the people of Kenya finally rejected the constitution. With regard 
to motive, people were said to have repudiated the document due to a general 
dissatisfaction with the ruling party, ethnic considerations, but foremost because 
they had preferred the earlier draft (Brandt et al. 2011, 340–41).

These two examples illustrate that where national elites are reluctant to 
respond to an actively involved citizenry and to consider their wishes, people 
tend to make use of their veto power. Against this backdrop, it remains to be 
seen to what extent the Tanzanian people realize the opportunity to shape their 
legal future, the possible socio-legal outcome being a people-owned constitution. 
Further, it will be interesting to see whether or to what degree the referendum – 
assuming that there will be a vote after all – will be politicized or linked to diverse 
partisan interests (as was the case in Kenya for example).

Concluding remarks

In terms of envisaged and implemented modes of participation, the entire con-
stitutional reform process was conceptualized in a fashion that left ample room 
for participatory elements and the Tanzanian people, in fact, vividly took these 
up. The endeavour in itself can be regarded as pivotal for the county, for the 
Tanzanian people were at the centre of such a domestic process, which pro-
vided the potential for ownership of a new constitution and for fostering its 
legitimacy. The first and second draft constitution as well as the proposed con-
stitution can jointly be considered landmarks in the constitutional history of 
Tanzania, especially when compared to the 1977 Constitution, which remains 
supreme law until it is amended or replaced. These three latest versions share a 
lot of common provisions with regard to their proposed content. Nevertheless, 
there are a few progressive aspects considered to be valuable for a new constitu-
tion that were neglected or altered by the CA, in particular with regard to the 
structure of the union, presidential powers, separation of powers, and checks 
and balances (Masabo and Wanitzek 2015, 341, 368). This political interfer-
ence by the ruling elite, which in the course of the process unilaterally decided 
to alter or drop several public proposals, needs to be assessed as deficient in 
terms of popular ownership.

In addition, it can be argued that experiences from other recent constitution-
building processes in near geographical surroundings (Kenya [2005], [2010]; 
Uganda [1995]), as well as from other parts of the world, were only marginally 
taken into account when elaborating the design of the reform process. The 
neglected downstream constrain function of the populace, for instance, could 
have been anticipated considering other recent constitution-making processes. 
Similarly, the restrictiveness of partaking constitution-making bodies, the eva-
sion of a consensus-oriented drafting mode, or the politicization of the process 
could have been contemplated from the outset. This rather limited recognition 
of other procedural blueprints could be considered a shortcoming of the process.

Finally, the question remains as to what exactly the purpose of designing a 
process is, one that envisages participatory elements as being inherently central, 
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when the outcome of that same process is, in turn, not adequately taken into 
account. When citizens are incorporated as an institution within the process, 
they subsequently want to see their contributions reflected in the outcome – the 
constitution. One can hardly imagine that the adjustments that the CA made 
to the draft constitution did not discourage people’s confidence in a “people-
driven” or “people-owned” legal document. Maybe time is of crucial relevance 
here, supposing that the farer the referendum moves from its scheduled date, the 
likelier it is that the line between political interest and constitutional content 
becomes blurred. Therefore, a further politicization of the process to come needs 
to be anticipated. Moreover, a “no” vote in a referendum could be a blessing, 
too, as a veto by the people, having been educated in constitutional matters, 
could be another lesson learnt for elite constitution-makers in the future. It 
remains to be seen whether the people make use of their veto-function, assigned 
to them by the Referendum Act 2013, and thus maintain their struggle in search 
of a new constitution. Lately, however, renewed calls for the constitutional 
review phase to be restarted came up and views in favour of a modification of 
the legal text closer to that of the draft constitution have gained momentum 
(Kibamba 2016b, Kibamba 2016c). Therefore, one can only eagerly wait to see 
how future events unfold.
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12	 Mission impossible?
Opportunities and limitations of public 
participation in constitution-making in  
a failed state – the case of Somalia

Jan Amilcar Schmidt

Introduction

After the collapse of central government institutions in 1991 and decades of 
anarchy and political turmoil, constitution making became an important tool 
for the Somali peace and state-building process. Given the unique Somali 
situation and political culture, constitution making was considered to bring 
the Somali people together in order to agree on the basic features of a new 
Somali state (Schmidt 2011, 119). For this purpose, public participation was 
considered instrumental for the success of the overall process (UNDP 2008, 1).  
However, the two transitional constitutions adopted in 2000 (Transitional 
National Charter) and 2004 (Transitional Federal Charter) were not publicly 
consulted. The 2012 adopted provisional constitution was consulted upon, but 
the outcomes of these consultations were hardly taken into account, rendering 
this consultation process to be largely ineffective. Given these shortcomings, 
the provisional constitution envisaged a constitutional review process involv-
ing national dialogue and extensive public consultation, which, however, 
never unfolded.

For the only time in 16 years (2000–16), the publication of a consulta-
tive draft constitution in 2010 and the organization of an extensive public 
consultation process from 2010–11 gave reason to believe that this aspect 
would indeed be taken seriously. However, due to the difficult security situ-
ation, the process of public consultation faced many challenges, and, in the 
end, internationally empowered political elites finalized the constitutional 
process through political negotiations without taking the results of the public 
consultation process into account (Efendija 2016, 3). This article argues that 
the political fragmentation, the high number of small but powerful political 
elites following total state collapse, and the lack of political reconciliation 
did not allow the outcomes of the public consultation exercise to translate 
into actual constitutional text and thus rendered an already limited national 
dialogue and public participation process in Somalia to be largely ineffective. 
Given the importance of such public participation in the Somali context, 
this has a significant negative effect on the Somali peace and state-building 
as such.
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Background

The constitutional process in Somalia was to be undertaken in a country which 
had been in a state of civil war and violent conflict for more than two decades. 
The Somali people had seriously suffered from high levels of violence and were 
torn by inter-clan conflicts, warlord struggles for control, and ongoing smaller 
violent conflicts over resources or land (Samuels 2008, 600). In addition to power 
struggles between various factions, there remain serious divisions and potential 
conflict points resulting from unaddressed war crimes, stolen property, occupied 
territory, refugees, and internally displaced peoples resulting from the ongoing 
conflicts since the 1980s (Menkhaus 2006/07, 81).

Furthermore, the constitutional process was to be undertaken in a country 
whose only experience of a state was through colonial occupation, followed 
by a short period of nine years of tentative democracy and then enduring the 
repressive and corrupt dictatorship of General Siyad Barre for decades (Samuels 
2008, 601).

This was then followed by state collapse, and from 1991, Somalis have lived 
without a national government. The former British protectorate in the north-
west, Somaliland, proclaimed its independence in 1991 and although it has not 
received international recognition as a separate state, has succeeded in establish-
ing a minimalist but democratic and politically stable state in the territory of 
the former British protectorate (Schmidt 2013, paras. 24–26). Similarly, in the 
North-East, the autonomous region of Puntland has also begun developing its 
own governmental structures, although it has not sought to secede from Somalia 
(Schmidt 2013, para. 27). Also, other regional entities providing for the exercise 
of governmental functions have been established (Galmudug, Xeman and Xeeb 
and others), but so far have not proven their capabilities to provide political sta-
bility and basic governmental services in the long run (NDI 2015, 11).

Somalis’ longing for improved security, rule of law, and predictability embraced 
by businessmen, professionals, and neighborhood groups has resulted in impor-
tant home-grown developments even within the remainder of Somalia. Local 
governance structures, which are inherently endogenous and have a high degree 
of local ownership, have evolved, such as the coalition of clan elders, intellectu-
als, businessmen, and Muslim clergy to oversee, finance, and administer Sharia 
courts to provide some security and rule of law. Some municipalities have also 
been able to offer some basic services, operate piped water, regulate marketplaces, 
and collect some taxes and user fees, often in collaboration with various NGOs 
(Menkhaus 2014, 3). In fact, the private sector in Somalia has been quite innova-
tive in finding ways to compensate for the lack of effective government. Again, 
often in collaboration with various foreign-funded NGOs, the private sector is 
the only provider for such services as health care, education, and local electric 
and water pipe grids (Menkhaus 2006/07, 90).

However, the legacy of the civil war was profound and included unaddressed 
war crimes, deep inter-clan grievances over atrocities committed, stolen land, 
and unresolved property disputes (Menkhaus 2006/07, 81). Only after more 
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than 14 failed attempts by the international community to assist Somalia to 
achieve peace and rebuild itself as a state, significant progress was made with 
the adoption of the Transitional Federal Charter of 2004 (TFC) (Schmidt 
2013, para. 30). The TFC established the Transitional Federal Government as a 
transitional national government with the mandate to reestablish Somalia as a 
federal state through a constitutional process developing a new federal constitu-
tion for the country (Schmidt 2011, 130).

Meanwhile, in 2001, Somaliland organized a public referendum adopting a 
new constitution, establishing Somaliland as an independent Republic. The con-
stitution was adopted with an overwhelming majority (97.9 percent) and ever 
since, the government of Somaliland refused to take part in any constitutional 
or state-building processes in South and Central Somalia (Bradbury 2008, 133).

Legal framework for the constitutional process under the 
Transitional Federal Charter

The constitution-making process in Somalia was a requirement of the TFC. 
Article 71 No. 1 and No. 9 TFC provided that within two and a half years of the 
formation of the Transitional Federal Government, a new (federal) constitution 
was to be prepared and adopted by popular referendum within three years. The 
TFC provided that the new constitution was to be prepared by an Independent 
Federal Constitutional Commission (IFCC) and to be based on the TFC man-
date to establish a federation within the same time frame of two and half years 
(see Articles 11 No. 5, 8 (3a) TFC). The commissioners of the IFCC were to 
be nominated by the Council of Ministers and by the president (see Article 11,  
No. 5 TFC). The details of the mandate and competences of the IFCC were to be 
provided by an Act of Parliament (see Article 11 No. 6 TFC), which was enacted 
on 15 June 2006.1 § 5 (3) of the IFCC law confirmed the mandate of the IFCC 
as an independent commission to prepare the draft constitution for approval by 
a public referendum. According to § 1 of the IFCC law, the IFCC comprised 15 
commissioners of whom 13 were to be appointed according to the 4.5 clan for-
mula2 and another two according to their qualifications. By the end of June 2006, 
the IFCC was appointed and commenced its work.

Despite Somaliland’s claims for independence, the IFCC, according to the 
adopted 4.5 clan formula, also comprised members representing the clans residing 
in Somaliland. Indirectly, therefore, Somaliland was involved in the process (in 
fact, a member hailing from the Gadabursi clan from Somaliland even became 
the chairperson of the IFCC in 2010). However, officially the Government of 
Somaliland denounced any partaking in the process and never permitted the 
IFCC any engagement in Somaliland territory.

1	 IFCC law, Reference No.: RS-TS-OP/395/2006 (on file with the author).
2	The 4.5 clan formula was first applied for the Mbagathi peace conference and grants the four major 

clan families within the Somali clan system (Darod, Digil Mirifle, Dir, and Hawyie) an equal share 
of representation and the minority clans half of that share.
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Furthermore, the TFC established a Ministry for Federal and Constitutional 
Affairs to oversee the implementation of the federal and constitutional tasks 
and mandates of the Transitional Federal Government (Article 11 Nr. 7 TFC). 
Within the Transitional Federal Parliament, a Parliamentary Constitutional 
Commission (PCC) was established with the same objective. In case the 
Transitional Federal Government would not fulfill its mandate to federalize 
the country and develop a new federal constitution within two and a half years 
after establishing the IFCC, the TFC regulated for the possibility of a vote of no 
confidence and the possible replacement of the government by the Transitional 
Federal Parliament (Article 11 Nr. 9 TFC). According to Article 11 No. 10 TFC, 
a newly elected government would have had another year to fulfill its mandate to 
federalize the country and develop a new federal constitution before another vote 
of no confidence was possible.

The TFC provided that an internationally supervised National Referendum 
should be organized to approve the new constitution (Article 11 No. 3 (b) TFC). 
Article 3 (c) TFC further provided that the Transitional Federal Government 
would request the international community to provide both technical and 
financial support.

The constitutional process

The main objective of the constitutional process in Somalia was to help the 
country to move peacefully from a post-conflict situation and to lay the foun-
dation for a stable and secure future. More specifically, the objectives were to 
promote reconciliation, peace, and stability in Somalia through a consultative 
constitution-making process at the national level. Expected outputs, thus, were 
the preparation of a context-appropriate constitution and the development of a 
framework for its implementation, accompanied by targeted consultative meet-
ings on the constitution-making process, in which the public is informed and 
public views are heard and incorporated in the constitution to the extent possible 
(UNDP 2012, 2). The international donor community invested heavily in this 
process and through its national and international implementing partners facili-
tated and promoted the design of a participatory constitutional process by the 
relevant constitution-making bodies of the Transitional Federal Government, 
i.e., IFCC, PCC, and Ministry of Constitution and Federal Affairs.

However, Somalia embarked on this constitution-making process in a very 
challenging security context, including the increasing presence of the terrorist 
group Al Shabaab and continuing clan-based political conflict. Under these cir-
cumstances it was exceptionally difficult to ensure that the constitution-making 
process was inclusive and effective, and that it indeed promoted national unity, 
a sense of shared history, and a common destiny. Given a legacy of failed govern-
ance and numerous unsuccessful attempts to revive the state, the Somali citizens 
were quite skeptical of this process. Political crises within the Transitional Federal 
Government leadership led to successive changes in the executive during the 
constitutional process, which led to changes in policy, to which the process had 
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to be continually realigned (UNDP 2012, 3). For instance, from February 2009 to 
August 2012, there have been three councils of ministers headed by three differ-
ent prime ministers, each with different approaches to the constitutional process. 
In early 2010 a new president was elected, who insisted to have his influence  
on the composition of the IFCC as well – eventually leading to the increase of 
the IFCC from 15 to 30 commissioners. The timelines for the conclusion of the 
process and, thus, the term of the Transitional Federal Government institutions 
were extended numerous times (Schmidt 2011, 134).

While the working relationship between the three Somali institutions 
responsible for the constitutional process, i.e., IFCC, PCC, and the Ministry for 
Constitution and Federal Affairs, remained unclear and contested throughout 
the whole process, the international support to the constitutional process also 
faced some considerable challenges including competition among the interna-
tional agencies involved. Originally, in 2008, upon request from the Transitional 
Federal Government and the Inter-Governmental Authority for Development 
(IGAD), a constitutional consortium was established to provide for the neces-
sary support to the process. This constitutional consortium comprised the United 
Nations Development Program (UNDP), the United Nations Political Office for 
Somalia (UNPOS), the National Democratic Institute (NDI), the Association 
of Western European Parliamentarians for Africa (AWEPA), the Max Planck 
Institute for Comparative Public Law and International Law (MPIL), Interpeace, 
and Oxfam. The consortium partners were expected to support the process 
according to their respective experience and expertise. The constitutional 
consortium was expected to be coordinated and provided with technical and 
financial support by UNDP and to provide the necessary support to the relevant 
Somali institutions, i.e., the IFCC, the PCC, and the Ministry for Federal and 
Constitutional Affairs. However, along the process numerous consortium part-
ners dropped out of the process or were sidelined, leaving UNDP as the main 
driving force within the consortium.

The IFCC was appointed and became operational in 2006. Given the diffi-
cult security situation within Somalia, a first capacity-building workshop for the 
IFCC was conducted by MPIL in Yemen in July 2007. Again, due to the political 
stalemates and pertaining security challenges, not earlier than from August 2008 
onwards, the MPIL was able to carry out a series of workshops in comparative 
constitutional law aimed at informing the IFCC commissioners about the consti-
tutional options available to them.

In early 2010, the IFCC was extended by 15 additional commissioners appointed 
by the newly elected President Sheikh Sharif. Soon after this extension, in March 
2010, the IFCC became fully operational as UNDP provided stipends and other 
allowances to the 30 IFCC commissioners, their secretariat, and consultants. The 
IFCC and the then Minister of Constitution and Federal Affairs decided to start 
working on a first draft of the Constitution in Djibouti. It was decided to proceed 
and prepare a draft constitution, which would facilitate a broader civic education 
and public consultation to commence after publishing this Consultative Draft 
Constitution (CDC). While Djibouti offered the advantage that international 
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and Somali experts could more easily come to work with the IFCC, this decision  
caused multiple challenges, including significant organizational and financial 
challenges, but also perceptional implications (see below).

a) The public consultation process

In the view of IFCC commissioners it was considered to be essential that the 
people of Somalia understand why and how a new constitution is made, if the 
constitution is to reflect their views and values, and if they are to participate 
in the process in a meaningful way (IFCC 2011, 2). Given the years of conflict 
and the lack of any experience of a positive effect of national government struc-
tures, it was considered even more important that the people of Somalia had the 
opportunity to understand basic constitutional concepts, such as what a state can 
provide, issues of human rights protection and electoral processes, and also be 
introduced to common notions that will be central to the debate, such as federal-
ism (IFCC 2010, 13). Without a broad civic education program, any consultation 
process was considered to be meaningless, and the final referendum considered 
very risky as the people voting would not understand what they are voting on.

The civic education program was expected to be overseen by the IFCC but to 
be undertaken by and with the support of international actors. Once the civic edu-
cation program had been rolled out, the IFCC was expected to undertake a broad 
consultative process and initiate national debate on key issues. Such a process was 
considered to increase the legitimacy of the constitution (IFCC 2010, 15).

Making use of existing communication systems most frequently used in the 
Somali context, i.e., telecommunication, radio, and internet, the IFCC (through 
UNDP) contracted a number of media partners to conduct civic education ini-
tiatives.3 The selected partners were: BBC Media Action (formerly BBC World 
Service Trust), Star FM, Universal TV, and Souktel. The media outreach cam-
paigns received many comments and recommendations relating to the draft 
constitution through phone calls and personal follow-up meetings, information 
sessions, and workshops, which were recorded and shared with the IFCC. The 
phone-ins and text messages received were compiled by Souktel and BBC Media 
Action and given to the IFCC secretariat and analysis unit which transcribed all 
the submissions, analyzed, summarized, and cross referenced them to the relevant 
CDC provisions and thematic headings. The website www.dastuur.org contin-
ued throughout 2011 to allow people to vote on polls regarding the CDC content 
and give personalized comments and feedback on the IFCC blog. The website 
was administered by KenyaWeb, UNDP ICT, and the media partners who also 
monitored the monthly clicks and visits to the website (UNDP 2012, 6).

With support from NDI, the IFCC conducted public consultation activi-
ties on the content of the draft constitution and process in all 16 districts of 

3	During the late 1990s and early 2000s, local businessmen have developed one of the most advanced 
telecommunication systems around the globe in Somalia – see de Waal 2015, 120.
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Mogadishu, in the towns of Galkayo, Abudwaq, Adado, Baladweyne, Dollow, 
Afgoye, Baidoa, Gedo, Luuq, and Liboi as well as in Nairobi, London, Oslo, 
Minneapolis, and Ohio. In total, the IFCC engaged with over 1,000 people from 
11 regions in south central Somalia and in the diaspora. In these consultations, 
the IFCC held presentations on the CDC followed by open floor discussions on 
its contents (IFCC/CoE 2012, 7–8).

The most interesting points of the feedback the IFCC received from its  
consultations were maybe the following:

Constitution making

The question was raised of whether the constitution-making process as such 
was a genuine Somali exercise. Especially the timing for the constitutional pro-
cesses was largely perceived as premature in the Somali context of conflict and 
pre-determined by the international community rather than Somali-owned and 
Somali-driven (IFCC/CoE 2012, 2).

Shari’ah

There was a universal view that a Somali Constitution should be based on the 
principles of Islam and grounded in the Shari’ah. Participants were united in call-
ing for a constitution that is Shari’ah-compliant and in expressing their support for 
a constitution that is subject to the authority of the Koran (IFCC/CoE 2012, 2).

Citizenship

Citizenship emerged as one of the more sensitive matters discussed during the 
public consultation process. Participants often expressed their concerns on 
how the CDC addressed Somali citizenship, i.e., allowing for dual citizenship, 
granting citizenship to children born to parents of Somali origin (without defin-
ing that origin), and any child of unknown origin and below the age of eight 
found in the Somali Republic (Articles 11 and 12 of the CDC). An often-raised 
opinion was that the CDC provisions defining eligibility for citizenship were 
insufficiently rigorous and would grant the rights associated with citizenship, 
including the right to hold a position of leadership in governance, far too easily 
(IFCC/CoE 2012, 3).

Federalism

The vast majority of participants consulted actually opposed the idea of a federal 
Somalia. Somalia was considered to be one nation with one religion and one 
language. Because of that, federalism was largely perceived as an inappropriate 
system of governance for Somalia seen as potentially divisive, further entrench-
ing clanism (IFCC/CoE 2012, 4). Some participants, however, seemed to have 
indicated that they might support a federal Somalia if they had more information 
and clarity on what the federalization process would look like and how Somalia 
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would be organized as a federal state. There was a suggestion that federalism may 
lie in Somalia’s future, once peace would be established and Somalis would be in 
a better position to properly negotiate the details of a federal state organization 
(IFCC/CoE 2012, 4).

Women

Participants expressed general support for the participation of women in institu-
tions of governance. Especially, the proposal of the Garowe II Principles (see 
below) that women should be guaranteed a quota of 30 percent of seats in the 
National Constituent Assembly and new Federal Parliament received broad sup-
port (IFCC/CoE 2012, 5).

Youth

At some consultations, participants expressed a sense that the constitution ulti-
mately should be for the benefit of future generations of Somalis, thus particularly 
for the youth. Therefore, there was a suggestion presented that youth be included 
as part of decision-making processes and that a certain percentage of parliamen-
tary seats be reserved for youth representatives, similar to the reserved quota of 
seats for women (IFCC/CoE 2012, 5).

Status of Mogadishu

Most participants in the public consultations supported the idea to retain Mogadishu 
as the Somali capital. Concerning the capital’s status within a future federal system, 
a majority expressed support for the capital having the status of a regional state in 
order to maintain its independence and prevent it from any influence from the 
regional state in which it is geographically situated (IFCC/CoE 2012, 6).

The territory of the Somali Republic

Some participants commented on the absence of a definition of Somalia’s terri-
tory in the CDC and indeed the CDC’s lack of definition of Somali territory was 
seen as a key omission from the constitutional draft by many participants (IFCC/
CoE 2012, 7). It was understood that the intention of the drafters was to avoid 
any statement on Somaliland’s independence claims. However, many partici-
pants were convinced that the people of Somaliland would happily reunite with 
south and central Somalia once these regions had been pacified and stabilized 
and a truly federal constitution was adopted (UNDP/UNPOS JCU 2012, 37).

As a result of this broad public consultation campaign, reinforced by civic 
education programs, large segments of the Somali population in south central 
Somalia and beyond were aware of the constitution process, although the security 
situation did not allow for many to directly participate in the process. The major 
shortcoming of this public consultation process at a later stage, however, was that 
the political roadmap process of ending the transition superseded these efforts.
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b) The political process

After another political conflict between the president, prime minister and 
the Transitional Federal Parliament, the Kampala Accord signed in July 2011  
provided for the extension of the Transitional Federal Government institutions 
for one final additional year until August 2012. As part of the deal, it was agreed 
that the office of the prime minister was changed one last time and the new prime 
minister and Council of Ministers would be given the chance to finalize the prep-
arations for the elections of a new Parliament in August 2012.4 The Kampala 
Accord was complemented by the adoption of the “roadmap for ending the tran-
sition” in Mogadishu in September 2011 by the so-called Roadmap Signatories 
comprised of the president, the prime mister, the speaker of the Transitional 
Federal Parliament, the president of the autonomous region of Puntland, the 
president of the regional administration of Galmudug, the chairman of the Sufi-
Militia Ahlu-Sunnah wal Jamaah, and the special representative of the secretary 
general for Somalia (SRSG). This roadmap was a turning point by ultimately 
linking the political process of ending the transition with the technical process 
of finalizing the constitution. In fact, the constitutional process was envisaged 
to become the vehicle for the political process of ending the transition, provid-
ing for new governmental structures in the post-transition era (Security Council 
2011, para. 3).

However, the Roadmap Signatories considered the CDC as an inadequate 
basis for the political process of negotiating the new constitution for Somalia. 
They considered the CDC to be a blueprint of a constitution, not a reflection of 
Somali realities and peculiarities and which was mainly drafted outside the coun-
try. In order to “Somali-ize” the constitution, the Roadmap Signatories agreed 
to establish a new Committee of (Somali) Experts (CoE) to develop recommen-
dations and advise the roadmap signatories on a draft constitution that more 
adequately reflected the Somali context.5

The establishment of the CoE, legally formalized by an Executive Order in 
January 2012,6 was largely perceived as disempowering the constitutionally man-
dated IFCC and heavily criticized as unconstitutional and illegal. This situation 
proved to be even unacceptable for the Somali experts constituting the CoE. 
Thus, after undertaking significant mediation efforts, IFCC and CoE agreed 
to work collaboratively together on a joint draft constitution to be submit-
ted to the Roadmap Signatories.7 Unfortunately, however, this joint approach 
caused another rift between the CoE and the Minister of Constitutional Affairs 
and Reconciliation in charge of the constitutional process on behalf of the 
Transitional Federal Government and thus the roadmap signatories, ultimately 
leading to the sidelining of both the IFCC and the CoE.

4	See Article 4 of the Kampala Accord (document on file with the author).
5	See Roadmap (document on file with the author).
6	See Executive Order XRW/LT/00.125/01/12 (document on file with the author).
7	See Agreement on Working Relationship between Committee of Experts and Independent  

Federal Constitution Commission, dated 17 January 2012 (document on file with the author).
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The constitutional process thus became a political process of negotiations 
and bargaining among the small group of national and regional leaders constitut-
ing the Roadmap Signatories. These negotiations were facilitated through the 
organization of a number of constitutional conferences and Roadmap Signatories 
meetings. The first of these constitutional conferences took place in Garowe, 
the capital of the autonomous region of Puntland, later to be known as the 
Garowe I Conference. The Garowe I Conference, which took place in December 
2011, clarified the provisional adoption of the new constitution by a National 
Constituent Assembly by May 2012 at the latest (as the timely conduct of a 
public referendum to adopt the new constitution as was provided for by the TFC 
was perceived as practically impossible) and the structure, size, and selection cri-
teria for a new federal Parliament under the new federal constitution (Security 
Council 2012a, para. 5). As a result of the Garowe I Conference, the so-called 
“Garowe Principles” were produced, providing further guidance on the finaliza-
tion of the draft constitution and the process of ending the transition.8

After the Garowe I Conference, an International Constitutional Expert 
Forum was organized in January 2012. The Expert Forum provided the stake-
holders with an opportunity to study and discuss key contentious issues in 
the CDC, including the federalization process and institutional set-up, dis-
tribution of competences and fiscal federalism issues, system of government 
(presidential, parliamentary, and mixed systems), electoral system, and tran-
sitional provisions pending elections. Over 150 participants attended the 
five-day-long conference organized in Djibouti. Among the participants were 
representatives from the Roadmap Sigantories, other representatives from the 
Transitional Federal Government and Parliament, Puntland, Galmudug, Ahlu 
Sunnah wal Jamaah (ASWJ), and civil society, IFCC, PCC, CoE, Ministry 
of Constitutional Affairs and Reconciliation (MoC), and Consortium Partner 
Organizations (UNDP, UNPOS, COSPE, IIDA, AWEPA, MPIL, NDI, 
IDLO). Divided into four working groups, the Expert Forum developed recom-
mendations, which later informed the substantial decisions on the final draft 
provisional constitution.9

In February 2012, another constitutional conference was organized in Garowe 
(Garowe II Conference), which provided further details on the model of indirect 
elections and accommodated some of the Constitutional Expert Forum working 
groups’ recommendations in the form of a political agreement. The Garowe II 
Communiqué adopted the so-called Garowe II Principles, providing for further 
guidance on the applicable criteria for the formation of federal member states 
(at least two of the former administrative regions to merge based on a voluntary 
decision). They called for the establishment of a parliamentary system of gov-
ernment, a bicameral federal legislature, and provided for further guidance and 
details on the operationalization of the roadmap, including the appointment of 

8	See Garowe I Communiqué (document on file with the author).
9	See Constitutional Expert Forum – Working Group Recommendations (document on file with the 

author).
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members of the National Constituent Assembly and the new federal Parliament 
by traditional elders on the basis of the 4.5 clan formula.10

The Garowe II Conference was followed by a Civil Society Forum organized in 
Entebbe in March 2012. The Civil Society Forum brought together representatives 
from numerous civil society groups from all parts of Somalia – including Somaliland –  
to deliberate on the Constitutional Expert Forum working groups’ recommenda-
tions from the perspective of the Somali civil society. The final communiqué of 
the Civil Society Forum endorsed the political decisions reached by the Roadmap 
Signatories at the Garowe I and II Conferences. It also developed recommenda-
tions for strengthening political participation and engagement of Somali civil 
society in the political end of transition and constitutional processes with the aim 
of enhancing democratic procedures and the overall transparency of the process.11

However, in March 2012, a meeting among the Roadmap Signatories organized 
in Galkayo, the capital of the Galmudug regional administration, resulted in the 
adoption of the so-called Galkayo Accord. The Galkayo Accord was an attempt 
to accelerate the process of ending the transition and operationalizing the princi-
ples agreed upon at the Garowe I and II Conferences.12 The Galkayo Accord was 
criticized for neglecting the Civil Society Forum Communiqué and the therein-
articulated recommendations of the civil society and largely considered as an 
attempt by the Roadmap Signatories to secure the supremacy of the political nego-
tiations process, thereby (over-)emphasizing their own role as political leaders and 
chief negotiators (Menkhaus 2012, 171). And indeed, the Galkayo meeting can be 
seen as a turning point in the political end of transition and the constitutional pro-
cess as it vested all responsibilities and authority to manage the process of ending 
the transition, including the constitutional process, in the Roadmap Signatories, 
which were also to serve as a final dispute resolution mechanism.13

The Roadmap Signatories took full advantage of the powers they vested in 
themselves. With full support and even urged by the international community, 
the constitutional order provided by the TFC since 2004 was abolished by side-
lining the Transitional Federal Parliament, which in a desperate attempt to 
prevent itself from becoming irrelevant, had elected a new speaker and thereby 
opposed the roadmap process and the implied empowerment of the Roadmap 
Signatories, and providing for themselves the necessary legislative framework in 
the form of presidential decrees (conveniently ignoring that even presidential 
decrees required endorsement by Parliament according to the 1960 Constitution, 
which served as the legal basis of this approach).

Consequently, the Roadmap Signatories also took over the constitutional 
process. In April 2012 IFCC and CoE submitted their consolidated draft con-
stitution to the Roadmap Signatories for their review and feedback. Instead 
of providing such feedback, during another political meeting in Addis Ababa, 

10	 See Garowe II Communiqué (document on file with the author).
11	 See Civil Society Forum Communiqué (document on file with the author).
12	 See Galkayo Accord (document on file with the author).
13	 See Paragraph 7 of the Galkayo Accord (document on file with the author).
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organized in May 2012, the Roadmap Signatories submitted the draft constitution  
prepared by IFCC and CoE to a Technical Review Committee comprised of 
handpicked legal experts, which started a parallel process of constitutional draft-
ing (TCIR 2012, 5). The Technical Review Committee according to the Protocol 
Establishing the Technical Facilitation Committee adopted by Presidential 
Decree JS/XM/217/06/2012 of 23 June 2012 became the Technical Facilitation 
Committee, which, comprised of hand picked representatives of the Roadmap 
Signatories, was tasked with finalizing the draft provisional constitution for final 
submission to the National Constituent Assembly.14 The Presidential Decree JS/
XM/217/06/2012 of 23 June 2012 also adopted the necessary amendments to the 
TFC to allow for the adoption of the new federal constitution by a National 
Constituent Assembly. This assembly comprised of 825 representatives from 
all sections of society to be appointed by the traditional leaders of the Somali 
clans and a number of protocols aimed at “legalizing” the establishment of the 
National Constituent Assembly and the appointment of members of the new 
federal Parliament by the traditional leaders of the Somali clans based on the 4.5 
clan formula. However, due to the fact that the president did not have any such 
powers under the TFC, under which he was elected and empowered, certainly 
such legality could not be provided for in the end.

The Technical Facilitation Committee, tasked with the preparation of the 
draft provisional constitution, finalized the constitutional document as instructed 
by the Roadmap Signatories and the feedback from the public outreach and 
consultations campaign was largely ignored. The constitution was not ratified 
through popular referendum as envisaged in the TFC but instead provision-
ally adopted on 2 August 2012 by 96 percent of the votes of the 825-member 
National Constituent Assembly (Security Council 2012b, para. 8). The new 
House of the People of the Federal Parliament was appointed and sworn into 
office on 20 August 2012. Ironically, the establishment of the Upper House of 
the Federal Parliament was postponed until such a time that all federal member 
states were being formed (Article 138 (2) of the Provisional Constitution) even 
though all roadmap agreements had envisaged for this House to be established no 
later than August 2012. The Upper House even today is yet to be established as 
not all federal member states have been formed.

c) The results

The last drafting stage of the provisional constitution has been especially heavily 
criticized and not really been accepted by the Somali people (Efendija 2016, 3). 
Many perceive the constitution as a result of political maneuvering and manipu-
lation rather than a social compact agreed upon by genuine political leaders or 
representatives (UNDPA/UNDP 2013, 2).

14	 See Presidential Decree JS/XM/217/06/2012 (the decree as well as the Protocol Establishing the 
Technical Facilitation Committee are on file with the author).
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The provisional constitution is most advanced in providing an extensive 
human rights catalogue, which, however, appears to be rather ambitious and it 
remains to be seen if future Somali governments will indeed be able to implement 
these provisions to their full extent or if they will need to be readjusted (see, 
for example, only the rights to free health care and full social security provided 
in Article 27). Most problematically, perhaps, was the heavy influence external 
advisers played in the design of this human rights catalogue, which led for exam-
ple to a provision like Article 15 (4) of the provisional constitution prohibiting 
female circumcision in a country where this is still a widely accepted practice 
exercised on more than 95 percent of the women.15

Moreover, due to a rather partisan negotiation among the Roadmap 
Signatories, they were not able to sort out the rather ambiguous and conten-
tious political relationship between the president and the prime minister that 
had haunted Somalia during the years of transition. The provisional constitu-
tion provides for a semi-presidential system with a rather ceremonial president as  
head of state (see Article 87) and a prime minister as head of government (see 
Article 97). However, due to the power of the president to appoint the prime 
minister and the applied power sharing formula, which so far saw every president 
hail from either the Darod or the Hawyie clan and the prime minister from the 
opposite clan, no president so far could afford to play a ceremonial role only but 
would take on a political leadership role as much as possible.

Maybe even worse, the results of the extensive public outreach and consulta-
tions campaign did not translate into the content of the final constitution, which 
certainly did not serve its legitimacy and acceptance. Just taking a look at the points 
of feedback the IFCC received and reported on as presented above illustrates this:

1	 Despite concerns raised, the constitution-making process was pushed through 
and finalized by summer 2012 even though fundamental questions of state 
building and future governance structures remained unaddressed.

2	 The only point that was fully recognized was the requirement for the consti-
tution to be in compliance with the Shari’ah and its general principles (see 
Articles 3 (1) and 4 (1) of the provisional constitution.

3	 The eligibility criteria for citizenship were not tightened up. Instead, the 
provisional constitution provides for an incoherent and flawed regulation of 
Somali citizenship in its Article 8.

4	 Despite major resentments against the idea of federalizing Somalia in large 
parts of the country, the provisional constitution declared the Somali 
Republic as Federal Republic and provided for further federalization of the 
country, while offering only insufficient and flawed regulation of most of 
the details of such a federal system. Major shortcomings were, for example, 
the following: calling for the merger of at least two former administrative 
regions to become a federal member state based on a voluntary decision, 

15	 See latest figures of the World Health Organisation, available at: http://www.who.int/reproductive 
health/topics/fgm/prevalence/en/.

http://www.who.int/reproductivehealth/topics/fgm/prevalence/en/
http://www.who.int/reproductivehealth/topics/fgm/prevalence/en/
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without specifying how such a voluntary decision is to be taken in light of 
actual political realities; providing for an unworkable representation formula 
for the members of the Upper House representing the federal member states 
in the federal Parliament; and not defining basic powers and competences 
of the different levels of government within the federation but instead sub-
jecting this important matter to future negotiations between the federal 
government and federal member states.

5	 Even though the Roadmap Signatories had agreed on a 30 percent quota 
for women in all government institutions at the Garowe II Conference (see 
above), which had received broad support during the public consultation pro-
cess of the IFCC, such a quota did not make it into the final constitutional text.

6	 The calls for special political participation and representation rights for the 
youth were not attended to and no such regulations can be found in the 
provisional constitution.

7	 While Mogadishu is declared to be the capital of the Federal Republic of 
Somalia in Article 9 of the provisional constitution, the status of the capital 
within the federal state structure has not been defined but instead subjected 
to further regulation by ordinary legislation.

8	 The territory of the Federal Republic of Somalia is defined in Article 7  
of the provisional constitution, but again, in such an incoherent and flawed 
way (by defining borders in one paragraph only to refer back to the 1960 
Constitution in another paragraph, which deliberately left the border issues 
undefined) that the regulation became quite meaningless in the end.

Conclusion

The process of public consultations on the CDC that took place in Somalia from 
2010–12 is evidence enough that it was indeed not impossible to conduct such 
a process in a meaningful and effective way despite all the challenges provided 
for by a difficult security situation and politically charged context. However, the 
political realities did not allow for the results of this public consultation process 
to be taken into account properly and to matter in the end.

In light of considerable fragmentation of the political arena in Somalia and 
the absence of clearly identifiable political elites, the international community 
involved in Somalia conveniently empowered a small group of political negotia-
tors, which took decisions on behalf of the Somali people on the contents of their 
constitution, which in the end did not provide for the necessary public buy-in 
and backing. After having invested heavily in the constitutional process, the 
international donor community engaged in Somalia apparently had lost patience 
and was in urgent need to see results (Menkhaus 2012, 170). In order to guide and 
influence the political process, the SRSG was even made a Roadmap Signatory 
himself, who, in fact, proved to be quite skillful in keeping the political process 
on track. This, however, was managed quite clearly at the expense of an inclusive 
and participatory constitutional process allowing for the development of viable 
solutions for the Somali state-building process.
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On the other hand, the question arises whether such political elites and 
representatives, which could confidently speak on behalf of the Somali peo-
ple, can be identified at all. The Somali political culture is one that has been 
described as uncentralized rather than decentralized (Lewis 1999, 3), meaning, 
Somalis don’t like to be represented politically but rather want to make deci-
sions by themselves. Because of this most liberal, almost anarchic mind-set of the 
Somali people, which does not allow for a clear separation of people governed 
and those governing, it has even been suggested that any attempt to establish a 
Western style of representative democracy will not work in the Somali context 
(Van Notten 2005, 9). While this may be a discussion best undertaken by the 
Somalis during the constitutional process, this, in my view, makes participatory 
constitution making in Somalia an imperative, but it also provides for the biggest 
challenge for such a participatory approach. Even within a small population of 
approximately 10 million people (Schmidt 2013, para. 1), it will be very difficult 
to design a process where all these people will have a meaningful say on the 
content of their constitution. Who, on the other hand, can be identified to speak 
on behalf of the Somali people? Even the numerous clans currently dominating 
the political arena in Somalia are divided into hundreds of sub-clans and even 
smaller affiliated groups and groupings. The main issue of constitution making 
in Somalia in the long run, thus, will be to find mechanisms that will give all 
relevant political groups of Somalia the chance to contribute meaningfully to the 
constitutional process.

The provisional constitution of 2012 envisages a comprehensive constitu-
tional review process to take place during the first term of the Somali Federal 
Parliament from 2012–16. Rightfully, this constitutional review process was 
expected to involve the Somali people and be again largely transparent and 
participatory (see Article 133 (8) of the provisional constitution). However, 
this process was not able to unfold. Not surprisingly, the main challenge was to 
identify mechanisms for a meaningful public outreach and political engagement 
campaign (Efendija 2016, 6). Currently, it seems as if the constitutional review 
and thereby the ongoing constitution-making process will be deferred to the  
second term of the Somali Federal Parliament from 2016–20. Certainly, also 
during this period the main challenge will be to organize a meaningful national 
dialogue of the Somali people on their future constitution and its contents.
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13	 The process of drafting a citizen-
driven constitution in South Sudan
Which role for the public?

Katrin Seidel1

Introductory remarks

When walking through the capital of South Sudan in 2013, huge billboards were 
posted at main roads promoting, ‘And now our Constitution – let us shape our 
destiny – be part of the process’. These announcements were part of a campaign 
called ‘Towards the Constitution of Zol Meskin’ [common people], launched 
by South Sudanese civil society organizations (CSOs)2 a few months after the 
declaration of independence. Distrusting the ruling elites to implement the ‘per-
manent constitution process’3 stipulated in the Transitional Constitution of the 
Republic of South Sudan of 2011 (TCRSS)4 in the envisioned inclusive manner, 
civil society actors created their own citizens’ constitution-making forums with 
the desire of participating in the official negotiations.

The constitution-making efforts since 2011 have shown that the CSOs’ appre-
hension has become reality. The constitution-making process itself seems to 
threaten the idea of a citizen driven constitution as not only promoted by interna-
tional actors and stipulated in the TCRSS but also demanded by many civil society 
actors, who are mostly excluded from the de jure constitution making. The making 
of the ‘permanent’ constitution has been continued in an exclusive manner similar 
to the drafting of the interim arrangements. Accordingly, neither the ‘top-down’ 
revisions of the Interim Constitution of Southern Sudan of 2005 (ICSS), nor cur-
rent efforts to draft a ‘permanent’ constitution by only revising the TCRSS could 
establish or consolidate state actors’ legitimacy and identity of the emerging state.

It must be considered that the emerging state of South Sudan currently 
appears to be ‘only slightly more than a geographical factum’ (Jok 2012: 58–59). 
The political actors’ constellations are still changing during the ongoing political  

1	Max Planck Institute for Social Anthropology, Dept.‚ Law & Anthropology; Fellow at Käte 
Hamburger Kolleg / Centre for Global Cooperation Research (2015/16), kseidel@eth.mpg.de

2	The term CSOs is used here to refer to local (national or sub-national) nongovernmental associa-
tions concerned with issues of governance, rule of law, and constitution making.

3	Art. 202f TCRSS.
4	The TCRSS is based on the Interim National Constitution for the Republic of Sudan 2005 whose 

substance was largely predetermined through the Comprehensive Peace Agreement (see Dann and 
Al-Ali 2006: 447–49).
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and military negotiations of statehood.5 The negotiation processes are not  
institutionalized as stable procedures, within clearly defined spaces of action 
among well-defined bodies of participating actors.

Thus, constitution making has become a key element in political transition. It 
revolves around the construction of sovereignty in an attempt to control territorial 
borders, to more clearly define a ‘national’ interior and convince the people that 
this interior does exist. The highly fragmented political and military actors are in 
constant quarrel over the issue of who is at or absent from the negotiation table.

This study takes a closer look at the ‘realities’ of constitution making through 
the lenses of proclaimed public participation. This highly dynamic process is dif-
ficult to interpret and to ultimately predict the outcome. Therefore, this study can 
only serve as a snapshot (covering the timeframe of the process from 2011 until 
2017). Furthermore, this chapter sheds light on the resulting dilemma between 
the attempt of quickly producing a ‘permanent’ constitution out of predefined 
international models6 and the idea of deriving ‘its authority from the will of the 
people’,7 implying the existence of a certain societal consensus in emerging South 
Sudan. Since the different elements to be included in the constitution (such as the 
vertical separation of power, the executive legislative relationship, legal pluralism, 
etc.) are contested by multiple actors with different normative claims, constitution 
making has become a bargaining chip of state formation. As will be further demon-
strated, not only the process of the constitution making itself, but also the TCRSS 
of 2011 has already served as ‘a handmaiden of the party in power, as a means to the 
retention of power’, relating Yash Ghai’s (1972: 406) much earlier assessment on 
constitutions in general also to interim constitutional arrangements.

The only few national actors involved in the official constitution making 
negotiate within predetermined international frames. Nowadays, international 
governance institutions design and provide the frames for constitution making 
in war-torn settings (Wolfrum 2005: 649; Chesterman 2004). Thereby, exter-
nal influence is ‘increasingly becoming an object of international law [which] 
add[s] a new dimension to the traditional concept of constitution-making’ (Dann 
et  al. 2006: 424). A key feature of these frames is public participation as part 
of the international discourse on ‘local ownership’. The concept of ‘ownership’ 
has emerged as a lesson learned in the general debate on what is known as ‘aid’ 
or ‘development’ assistance. Ownership is considered crucial for enhancing the  

5	The major violent conflict spreading at the end of 2013 has already caused about 50,000 deaths, 
more than one million displaced people and a situation in which almost two-thirds of the popula-
tion depend on external food aid (see UNHCR 2017, Weber 2016). It began as a political power 
struggle within the ruling party Sudan People’s Liberation Movement (SPLM) and disputes on 
the party’s constitution making that escalated in December 2013 and set in motion a still ongoing 
violent conflict spiral.

6	Models can be understood as ‘analytical representations of particular aspects of reality created as 
apparatus of protocol for interventions to shape this reality for certain purposes’ (see Rottenburg 
2009; Behrends et al. 2014).

7	Art. 3(1) TCRSS.
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process’s legitimacy and effectiveness (see Bargués-Pedreny 2015; Chesterman 
2007; Ginsberg 2008). Accordingly, ‘the common people in war-torn societies  
are [ . . . ] expected to participate, to be consulted and have their say on the for-
mulation of new constitutional frameworks’ (Sannerholm 2012: 124). These 
participatory frames applied in South Sudan by international actors8 are highly 
contested. As Simeon (2009: 242) mentioned, ‘constitution-making is in large 
part about making bets about the future’. These bets are challenged by various 
actors at and away from the negotiation table since these extrapolations are 
very much connected with critical questions about values and the distribution 
of power but also embedded in specific constitutional historical settings. One 
has to bear in mind, public participation in constitution making is a new phe-
nomenon in the (Southern) Sudanese context. Since the 1950s, there has been 
a belief in a state-driven (or ruling party) constitution making rather than one 
that requires citizens’ engagement, which is reflected in the ‘traditional’ consti-
tution making throughout history. This mind-set seems to be replicated in the 
South Sudan context (Yakani 10 June 2015). The ongoing constitution mak-
ing has shown that ruling elites have utilized the international concept of ‘local 
ownership’, with its participatory ideas as a tool of gaining and enhancing their 
legitimacy. This study demonstrates that de facto the well-intended international 
‘technical assistance’ and models on how to produce a citizen-driven constitution 
co-regulates South Sudan’s constitution making in a way that rather impends the 
chances of integrating ideas and interests of the highly segmented society.

However, South Sudan’s constitution making enterprise de facto has been put on 
ice due to the ongoing (2017) uncertain political and military renegotiations and 
reshuffling of the governmental actors since the still-lasting disastrous political crisis 
has erupted in 2013. As will be demonstrated, it has slowed down the too ambi-
tiously envisioned process. This could open space for addressing and renegotiating 
the tensions inherently arising out of the chosen design and process of constitution 
making: on the one hand the pre-modelled process, and on the other hand the idea 
of a citizen-driven constitution making. The focus of analysis is on these tensions.

Models supposed to be followed: Public participation envisaged 
in the making

The Transitional Constitution of 2011 lays out the design for the making of 
the ‘permanent’ constitution that is supposed to derive ‘its authority from the 
will of the people’.9 The constitution-making design follows the internationally 
widespread applied stages of constitution making. The supporting 2009 guid-
ance note on United Nations assistance to constitution-making processes with 
its attached template of a to-be process (Ki-moon 2009) promotes an inclusive 

8	The vague term ‘international actors’ comprise individual activists and academics, individual and 
groupings of states, (supra-)regional institutions, nonlocal NGOs, commercial enterprises, research 
institutions/think tanks, etc.

9	Art. 3(1) TCRSS.
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participatory process. This guidance note echoes the ‘standard’: drafting, consul-
tation, deliberation, adoption, and ratification to be followed.

Accordingly, the drafting of the permanent constitution has been delegated 
to a ‘constitutional commission’ (Ki-moon 2009): the National Constitutional 
Review Commission (NCRC).10 Even though the UN guidance note does not 
address the modus of ‘establishing’ the constitutional commission, the TCRSS 
specifies that the NCRC ‘shall be established by the President’.11 It is interest-
ing to note that only ad hoc commissions shall be appointed by the president, 
whereby ‘independent commissions’ shall be ‘established’ by the president.12 
The NCRC seems to be perceived as an ‘ad hoc’ commission, since all 54 mem-
bers are presidentially appointed.13 Moreover, the NCRC was supposed to be 
established with ‘due regard for gender, political, social and regional diversity 
of South Sudan in recognition of the need for inclusiveness, transparency and 
equitable participation’.14 Following the UN suggestion of ‘consultation’, the 
commission shall ‘collect views and suggestions from all the stakeholders regard-
ing any changes that may need to be introduced to the constitutional system of 
governance’.15 The NCRC is further mandated to reconcile traditions, social val-
ues, and local laws with the state laws and principles of international law (Kulluel 
2012). This goal seems to be in tension with the commission’s general mandate 
of only ‘reviewing’ the TCRSS.16 This stipulation has limited the NCRC’s scope 
to only adjusting the TCRSS instead of revisiting and drafting a constitutional 
document from scratch; just like the Interim Constitution of 2005 that was only 
reviewed by a presidentially appointed Technical Committee in 2011.

The timeframe for producing a permanent constitution was obviously over-
ambitiously set. Originally, the NCRC was supposed to draft a constitution 
within one year of its establishment.17 Already two constitutional amendments18 
have extended the commission’s life span. Beginning of 2015 the NCRC 
requested a second extension of its mandate ‘for a period of not less than three 
years’ (NCRC 2015).

The National Constitutional Conference (NCC) was envisioned to be the 
second official negotiation table to deliberate on the NCRC draft, to gather 
public input as well as to approve and pass a draft constitutional text within 
six months. The NCC was designed to be a ‘constitutional convention’ as one 
type of representative forum suggested by the UN guidance note. It shall rep-
resent political parties, civil society organizations, women organizations, youth 

10	 Art. 202 TCRSS.
11	 Art. 202(1) TCRSS.
12	 Art. 101(f, j) TCRSS.
13	 Presidential Decrees RSS/PD/J/02/2012; RSS/PD/J/03/2012; RSS/PD/J/09/20212; RSS/

PD/J/36/2012.
14	 Art.202(5) TCRSS.
15	 Art. 202(6) TCRSS.
16	 Art. 202(6) TCRSS.
17	 Art. 202(4) TCRSS.
18	 TCRSS (Amendment Act 2013); TCRSS (Amendment Act 2015).
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organizations, faith-based organizations, people with special needs, traditional 
leaders, war widows, veterans, war wounded, business leaders, trade unions, 
professional associations, academia, etc.19

Subsequently, the national legislature has to deliberate and adopt the draft 
constitutional text within three months.20 Finally, the president is supposed to 
ratify the constitution.21 A constitutional referendum was requested by CSOs, 
but is not envisioned in the TCRSS.

According to the TCRSS, the tenure of the national and state legislatures 
together with the president were supposed to terminate by 9 July 2015 for the pur-
pose of national elections. In March 2015 the South Sudan National Legislative 
Assembly (NLA) passed the Constitutional Amendment Bill 2015, extending its 
own tenure and the tenure of the president until 9 July 2018, and the mandate of 
the NCRC until 31 December 2018.22 The opposition criticised the amendment 
as ‘unilateral[ly] lacking the consensus of the people’.23 When taking a closer 
look at the current composition of the Parliament – which is supposed to rep-
resent the people – it shows that the overall majority belong to the ruling party 
Sudan People’s Liberation Movement (SPLM)24 and almost half of its members 
are presidentially appointed.25

Even though public participation is envisioned at the stages of NCRC and 
NCC, one can identify an inherent contradiction in the process: The project 
design is an impediment to a citizens-driven constitution ‘since governmental 
actors debate rather among themselves not only in the NCRC’ (Yakani 10 June 
2015). Due to the current political constellations in the emerging state, any input 
from the citizens will occur during the NCC; ultimately the results will be decided 
afterwards in the partly presidentially appointed Parliament by SPLM dominated 
politicians. However, this constellation might change due to the constitutional 
amendment of 2015 in case the envisioned national elections will be held in 
2018. Then, a new elected legislature in another composition without comprising 
presidential appointees might deliberate and adopt a ‘permanent’ constitution.

Local translation dynamics in response to international 
participatory models

The South Sudanese public have received the Transitional Constitution of 2011 
with mixed feelings since the draft had been produced without the participation 
of many (An-Na’im 3 April 2011; Adiebo and Lubang 6 April 2011). Criticisms 

19	 Art. 203(1,3) TCRSS.
20	 Art. 203(7) TCRSS.
21	 Art. 203(8) TCRSS.
22	 TCRSS (Amendment Act 2015).
23	 Lam Akol Ajawin, www.southsudannewsagency.com/opiunbion/analyses/ca-a-democratic- 

government -extend-its-own-life. . . ., 24 February 2015.
24	 The ruling party SPLM is the civil wing of the Sudan People’s Liberation Army (SPLA).
25	 Out of the 332 members, only 170 are elected, whereas 162 members are presidentially appointed.

www.southsudannewsagency.com/opiunbion/analyses/ca-a-democratic-government -extend-its-own-life
www.southsudannewsagency.com/opiunbion/analyses/ca-a-democratic-government -extend-its-own-life
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were, for instance, directed towards the two-thirds dominance of the ruling 
SPLM within the Technical Committee to Review the Interim Constitution 
of Southern Sudan of 2005 (Seidel and Moritz 2011). The presidentially hand-
picked committee quickly reviewed the already predefined Interim Constitution 
of Southern Sudan (ICSS) that was part of the Comprehensive Peace Agreement 
(CPA).26 It was a quick ‘top down’ exercise and largely informed by the CPA/
ICSS27 that again emerged without a participatory process. Moreover, the 
Technical Commission granted ‘hyper-powers’ to the president28 behind closed 
doors as a governance tool to deal with war-torn political and military fragmenta-
tion. The remaining committee members perceived their participation as being 
reduced to a ‘rubber stamp’ function (Aciek 14 April 2013) in light of a two-
thirds majority vote system.29 Additionally, ‘no public consultation on the nature 
of the constitution’ (Yakani 10 June 2015) took place as it did not happen during 
the drafting of the Interim Constitution.

Certainly, besides a lack of political will, the reviewing process was very much 
motivated by (international) political pressure and time constraints, since the 
document was supposed to enter into effect upon South Sudan’s declaration 
of independence. The adoption of the TCRSS by the Parliament was pushed 
through only a few days before 9 July 2011 even though crucial issues regarding the 
political order, such as government structure, the distribution of state functions, 
and distribution of powers between the federal and state governments30 remained 
unresolved. During a last legislative debate, many members of Parliament (MPs) 
complained about the lack of participation. Concerned MPs were reassured that 
full participation and discussions of all contentious issues would be constitution-
ally guaranteed during the making of the ‘permanent’ constitution.

The political reality since 2012 has shown that the president used his con-
stitutionally granted excessive power. He dismissed his vice president twice, his 
entire cabinet, the majority of state governors and appointed ‘caretakers’ intensi-
fying political tensions and triggering severe political and military renegotiations. 
Moreover, as mentioned before, the constitutional amendments of the TCRSS 
are used to extend the tenures of the executive and the legislature.31 Accordingly, 
the president got the authority to use the TCRSS as a power instrument handed 

26	 The Comprehensive Peace Agreement (CPA) paved the way for the declaration of independ-
ence. The attached Interim Constitution 2005 can be seen as starting point of South Sudanese 
constitution making (see Johnson 2011; Wassara 2009; Grawert 2010). This paper’s scope is lim-
ited to the post-2011 constitution making.

27	 Southern Sudan Legislative Assembly. “The Transitional Constitution of South Sudan. 
Ordinary Sitting no. 25, Second Session on 6 July 2011,” Juba [recording provided by NLA on 
2 May 2013].

28	 See Art. 101 TCRSS.
29	 Art. 10(1) NCRC Internal Rules of Procedure.
30	 Southern Sudan Legislative Assembly. Presentation of the Transitional Constitution of the Republic 

of South Sudan, 2011 by H.E. J. L. Jok, Minister of Legal Affairs and Constitutional Development 
Ordinary Sitting no. 18, 7 May 2011, Juba [recordings provided by NLA on 2 May 2013].

31	 TCRSS (Amendment Act 2015).
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over by the Parliament and prepared by the Technical Committee. Numerous 
contested issues already inscribed in the TCRSS are not only postponing further 
negotiation to the constitution, but also limiting the space of negotiations on the 
fundamental choices regarding the political design.

The NCRC was mandated to be the forum for drafting a ‘permanent’ con-
stitution. The commission was constitutionally supposed to be inclusive and to 
‘conduct nation-wide public information programme and civic education on  
constitutional issues’.32 Public participation and integration of legal pluralities have 
become crucial elements in sustainable constitution making as lessons learned 
from other constitution-making experiences. In South Africa, for example, public 
participation (in form of mass demonstrations, conferences, local public forums) 
became institutionalized through the elected Constitutional Assembly (CA) and 
its six theme committees. In an extensive public participation programme, they 
collected ideas from the public and held workshops involving both CA and CSOs 
(Kramer 1997: 477; Klug 2011: 60). Deriving from this experience, it seems to 
be the ethos of participation serving as process of integration through which the 
imagination of all parties steadily evolves towards potential sustainability, rather 
than as a significant source of legal ideas (Klug 2011: 70–71).

In South Sudan, already a closer look at the composition of the appointed 
NCRC reveals that the constitutional stipulation of establishing an inclusive 
commission with ‘due regard for gender, political, social and regional diversity 
of South Sudan’ is not followed. Forty-three of its fifty-four members represent 
political parties while twenty-six were appointed by the SPLM.33 Only six rep-
resentatives of CSOs were appointed as part-time members. This choice has 
implications on public trust in the official constitution-making institution (Mabor 
24 May 2015). As it was the case for the TCRSS drafting, the ruling political 
party and its alliances carved out a privileged position for negotiating the political 
space necessary to assert significant control over the constitution making.

When taking a closer look at the activities of the NCRC, its ‘Action Plan 
2013/14’, for instance, follows the mentioned 2009 UN guidance note and  
the attached example of a process regarding structure, activities, and timeline. 
Three components are involved in the sequencing: (1) civic education and  
public consultation proceedings (of about six months); (2) constitutional review 
proceedings; 3) NCRC deliverables. Accordingly, the plan ingrained the idea of 
‘popular ownership’ envisioned in the TCRSS.34

The NCRC formed six thematic committees.35 Following the schedule, the 
NCRC launched a civic education programme to involve the public in the 
regional states in the constitution making (Aniaito 29 May 2015). Despite 
internal disputes about the significance of public participation at this stage of 
constitution making, the NCRC civic education sub-committee had started 
to collect views from different stakeholders comprising local administrators, 

32	 Art. 202(8) TCRSS.
33	 Presidential Decree RSS/PD/J/03/2012.
34	 Art. 3(1) TCRSS.
35	 Art. 4 NCRC Internal Rules of Procedure.
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community leaders, clerics, women, academia, military, and police personnel 
in various regional states. Consulted people complained about the unsolved 
issue of ‘federalism at different levels’. This concern is connected to inter-state 
disputes, the powers of the president, the centralized judiciary and police, etc. 
Moreover, the surveyed people addressed the legally unsolved relationship 
between state law and customary law. Different normative logics and approaches 
become visible in dealing with issues such as early marriage but also with land 
and property rights (Aniaito 29 May 2015). To enhance public participation, 
a few workshops have been conducted in the capital. While internationally 
designed plans and intentions exist, the development of an interactive NCRC 
website to gather public submissions, the creation of information and education 
materials as well as the establishment of consultation forums and conduction 
of public hearings in any county have not been implemented. Ideas of utilizing 
e-technologies, social networking, and phone-in mechanisms for public opin-
ions and the design of a database to document public submission have also 
stagnated in the planning stages (Aniaito 29 May 2015).

Both the continuous dearth of key resources (such as financial means and 
logistical limitations) and the December 2013 ‘political crisis’ have restricted 
the NCRC’s ability to continue its civic education and public consultation 
campaign due to severe security concerns (IDEA 2014). Particularly, the latter 
has slowed down the scheduled constitution making. The circumstances forced 
the NCRC to step out of the tight timeframes setting in motion new discussion 
dynamics. Even though the commission has not been able to conclude the civic 
engagement campaign yet, the already gathered public input seemed to have 
become direct sources for legal ideas and has opened the space beyond the sym-
bolic dimension of public participation. The NCRC judiciary sub-committee has 
started to redesign the judiciary (Mabor 28 May 2015), for instance, as response 
to the public critique of the unsatisfactory status of the centralized judiciary 
with its challenges of lack of manpower and backlogs, of ‘escaping and delaying  
justice’ (Aniatio, 29 May 2015).

It remains to be seen what effects the established Transitional Government 
of Unity36 – including the governmental reshuffling in this context – will have. 
The latest Agreement on the Resolution of the Conflict in the Republic of South 
Sudan (ARCRSS), which was negotiated and signed by the warring factions 
in August 2015 under pressure from the East African Community (EAC), the 
Intergovernmental Authority on Development (IGAD) and the international 
community modified their previous approach to constitution making. However, 
the ARCRSS’s reach is limited due to the ongoing military re-negotiations.  
In the amended roadmap, the guiding principles are expected to be local  

36	 The Intergovernmental Authority on Development (IGAD) including the AU, UN, EU, the 
Troika (US, UK, and Norway), China, and the IGAD Partners Forum brokered seven ceasefire 
agreements that included the formation of a Transitional Government of National Unity between 
main warring factions of South Sudan’s political leadership. Since May 2016 South Sudanese 
leadership negotiate the implementation of the ‘Agreement on the Resolution of the Conflict in 
the Republic of South Sudan of 17.08.2015 (ARCRSS).
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ownership and a comprehensive popular participation.37 Basic open questions 
are: Will the constitution-making process design be renegotiated, and if so how 
will the NCRC continue its work, what will an amended action plan look like, 
and how will the raised challenges be further discussed and considered.

Despite the efforts of the NCRC, many informants have expressed their 
dissatisfaction with the constitution building thus far (Aciek 14 April 2013; 
Lorna 16 April 2013, 15 May 2015; Gideon 24 May 2015; Yakani 10 June 2015; 
Swaka Joseph 10 April 2013), including members of the SPLM political leader-
ship (Thiik 8 August 2013; Mijak 10 April 2013). It is interesting to note that 
the late NCRC chairperson self-reflected his previously expressed notion of ‘we 
draft for the people’ (Tier 2013) as well of involving the common people at this 
early production stage are too time-consuming and would cause confusion (Tier,  
3 April 2013). In 2015, he admitted, ‘constitution making is not a switch on switch 
off operation’ (NCRC 2014). He emphasized the significance of civic engage-
ment, questioned the chosen constitution-making design, and wondered whether 
it would be more conducive to start with a National Constitutional Conference 
to agree first on constitutive elements of a South Sudanese Constitution (Tier 3 
May 2015). Parallel to these reflections, other options for redesigning the process 
were discussed during the IGAD (Plus)-led peace mediation in 2014/15. At this 
negotiation table, opinions ranged from reforming the SPLM-led NCRC (includ-
ing the nomination procedure) to fundamentally ‘scrapping’ the NCRC and 
restarting the process by nominating a 10-member drafting technical commit-
tee. At this external negotiation, ideas arose to shift from constitutional drafting 
‘through the NLA’ to a ‘through referendum’ deliberation and adoption to guar-
antee a consultative process (Gideon 24 May 2015; Yakani 10 June 2015).

Being relegated to a second tier of negotiations, civil society actors constantly 
formed various citizens’ constitution-making fora (Lorna 4 April 2013, 1 May 
2013, 15 May 2015; Manyuon 11 April 2013). The South Sudan Civil Society 
Alliance, an umbrella organization of about 200 civil society organizations, for 
instance, successfully fought for a voice in the NCRC (Swaka Joseph 10 April 
2013; Lorna 16 April 2013).38 However, the few appointed NCRC members rep-
resenting civil society had a rather observatory status than being full members 
(Yakani 10 June 2015). Their influence seemed to be reduced again to a ‘rubber 
stamp’, with their signatures becoming a formality in light of the majority voting 
system39 and a presidentially designed ‘veto’ structure (Yakani 10 June 2015). 
This situation only serves to increase tensions, as many actors feel increasingly 
marginalized despite all the efforts made to win a place at the negotiation table 
(see Seidel and Sureau 2015). As was the case for the TCRSS drafting process, 
the ruling political party attempts to keep control over the constitution making.

Anticipating that the actual ‘permanent’ constitution process will be con-
ducted in a rather exclusive manner similar to how it had been conducted during 

37	 See Ch. VI ARCRSS.
38	 Presidential Decree RSS/PD/J/36/2012.
39	 NCRC Internal Rules of Procedure.
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the TCRSS drafting, civil society actors are prepared partially to fill the gap by 
promoting a comprehensive dialogue. The above-mentioned civil society actors’ 
campaign ‘Towards the Constitution of Zol Meskin’ was supposed to ‘contrib-
ute towards a constitution that reflects the will of the people’ (SSLS 2014). For 
example, they had already collected views in all former 10 states for inclusion 
in the constitution in 2012–13. About 1,200 citizens were consulted via focus 
groups – traditional authorities, women’s groups, youth groups, civil society, 
state assemblies, religious groups, MPs, and local government actors (Manyuon, 
3 April 2013, 11 April 2013). These categories are similar to those one can find 
in the TCRSS when it comes to the composition of the National Constitutional 
Conference.40 The data were evaluated by the coordinating South Sudan Law 
Society and subsequently passed on to the NCRC mid-2013, before the NCRC 
started its own civic consultation programme. The key findings reflect plural 
views on the elements to be inscribed in the constitution such as political system, 
democratic governance, call for federal political structure, human rights, peace 
and security, distribution of power, term limits, elections, and regulation of gen-
der relations (Manyuon, 3 April 2013, 11 April 2013). Additionally, civil society 
actors collected women’s views from the regional states. In 2013 women civic 
groups, CSOs, academia, politicians, government officials, and ‘ordinary’ citi-
zens held a women’s constitutional conference. This forum sought to ‘advocate 
for provisions that enhance gender-sensitive legislation, democratic practices, 
accountability, culture of the rule of law and inclusive decision-making’: The con-
stitution shall guarantee women’s social, economic, and political empowerment 
at all societal levels. They plead for affirmative action such as including women’s 
quota in the constitutional document and reviewing of local laws including the 
property and inheritance rights systems (National Women Conference South 
Sudan 2013). Additionally, the South Sudan National Youth Forum for Dialogue 
and International IDEA jointly organized another meeting in 2013, to work out 
effective strategies for civil society contributions to the permanent constitution 
(IDEA 2013). The Sudan Council of Churches also participated in ‘awareness 
creation and training on constitutional review process and collected some issues 
which will need to be acted upon by the NCRC’ (SCC 2013).

As these examples have shown, civil society actors have set up their 
own fora hoping to substantially contribute to and have their specific group 
demands be considered in the constitution making. Plural views gathered from 
an eclectic stratum of society in the regional states have been handed over to 
the NCRC. However, this campaign cannot be perceived as a comprehensive 
outreach, since the campaign had only been concentrated in the municipali-
ties (Mabor 24 May 2015). Moreover, when collecting the views, normative 
tools such as selected focus groups, moderator guidelines, questionnaire tem-
plates as well as pre-defined legal categories were utilized to channel the plural 
views (Manyuon 3 April 2013). Despite being bound to the ‘technical game’ 
(Rottenburg 2009: 142), the spaces of negotiations and range of participants 

40	 Art. 203(1) TRCSS.
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are broadened and less bound to governmental actors. These efforts open space 
for discussion among the population beyond the participants at the official 
negotiation table.

How toolboxes of the international community shape public 
participation

The appointed South Sudanese actors have been joined by several international 
actors at the NCRC negotiation table. The extensive assistance of international 
actors in war-torn settings such as South Sudan has become part of peace building 
(for example, Ludsin 2011; Hay 2014; Turner 2015; Wolfrum 2005; Chesterman 
2004; Bogdandy et al. 2005; Choudhry 2005). Thereby, constitution making is 
used as a common normative tool within the context of the broader rule of law 
framework (May 2014; Humphreys 2010; Costa et  al. 2007; Carothers 1998; 
Kendall 2013). Technical support and legal advisory services to predominantly 
government actors come with a range of normative international benchmarks 
and conflict-resolution mechanisms (for example, Eriksson and Kostić 2013; 
Sannerholm 2012; Humphreys 2010). Drafters are not only prone to apply model 
constitutional frameworks but also create ‘procedural objectivities’ through sup-
porting guidelines and activity plans. In this way, ‘ostensibly neutral, elementary 
procedures are introduced, which are supposed to correspond to an unproblem-
atic reality of facts and data’ (Rottenburg 2009: 137, 140).

In South Sudan, the TCRSS stipulated that ‘the commission [NCRC] may seek 
the assistance of other experts’.41 The competition among the international actors 
seemed to be specifically regulated by a presidential order: the ‘[NCRC] secretariat 
may seek technical assistance from international partner organizations such as IDLO 
[International Development Law Organization], PILPG [Public International Law 
& Policy Group], UNMISS [United Nations Mission in the Republic of South 
Sudan] or any other organization as necessary’.42 Moreover, IDLO’s legal experts 
obtained a seat at the NCRC negotiation table and provided wide-ranged well-
intended assistance, as an IDLO ‘briefing note’ (IDLO 2012) demonstrates:

•• prepared the step to be taken in the constitution making;
•• drafting the decree to establish the NCRC;
•• preparing memo to the MoJ to give the president his strategy for the  

constitution process;
•• concept notes on involving of CSOs, public participation;
•• preparing talking points for the president’s speech at swearing in NCRC at 

the request of the president’s office;
•• providing support to the development of Rules and Procedures for the 

NCRC;
•• developing of NCRC Action Plan.

41	 Art. 202(7) TCRSS.
42	 Presidential Decree RSS/PD/J/02/2012.
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Accordingly, the Internal Rules of Procedure of 2012 that the NCRC was con-
stitutionally required to set up43 were taken from the international toolbox, 
designed and provided by international actors. The procedural rules, that seem 
to be the amended Technical Committee internal procedural rules, follow the 
majority vote system as well.44

Another well-intentioned provided tool is the above mentioned 2009 guidance 
note on ‘United Nations assistance to constitution-making processes’ which states:

Certain elements of a constitution-making process require careful early 
advance planning to be carried out successfully in an inclusive, participa-
tory and transparent fashion. The UN should advise national actors of these 
requirements and assist them to begin the process in a timely fashion, taking 
into account the country-specific circumstances [. . .].

In particular, the creation and implementation of public education and con-
sultation campaigns [. . .] require advance planning. [. . .] The process should 
than be followed by a structured national dialogue or consultation process 
that feeds back the views of the people to the decision makers involved in 
the drafting and debating of the constitution.

Attached to this guidance note is an example of a constitution-making  
process timeline.

This guideline reflecting the ‘local ownership’ discourse whereby the concept 
of ownership includes both, in the narrow sense, the national government 
and its institutions and, in the broader sense, a form of popular participation 
(Sannerholm 2012: 121f).

The 2013–14 NCRC Action Plan follows the 2009 UN guidance note and the 
attached example of a process, determining what actions are viewed as necessary 
to achieve the goals, as well as the conditions, timing, and personnel involved, 
since the plan ingrains the idea of ‘national ownership’, ‘responsible actors’, and 
‘implementing actors’ are defined. In general, the NCRC was defined as the 
responsible actor whereas the international partners were supposed to be de jure 
implementing actors. However, activities relating to technical assistance and to 
special expertise are constructed conversely, e.g., international actors such as 
IDLO and IFES (International Foundation for Electoral Systems) are responsi-
ble for creating public submission databases and online public submission forms, 
providing thematic research, recruiting short-term thematic experts for contex-
tualized research on South Sudan, producing comparative studies, recruiting 
constitution drafting experts, etc. Within the context of this division of labour, 
the question of who actually owns the process arises. Even though it is the NCRC 
that officially owns the process as part of the national elites – as they are account-
able for its outcome – strategic key (procedural) activities such as ‘recruiting, 
establishing, drafting, and finalizing’ are carried out by international partners.

43	 Art. 202(9) TCRSS.
44	 NCRC Internal Rules of Procedure.



222  Katrin Seidel

Even though ‘experts’ are appreciated to share experiences (Yakani 10 June 
2015), the massive influx of ‘foreign’ experts has been criticized, since ‘the assis-
tance that was given goes back. The money brought in is taken back’ (Aniatio 29 
May 2015). This perspective reflects the previously criticized phenomenon in the 
‘development’ cooperation arena, in which funds are circulated back to benefit 
the markets (labour and material) of the donating countries. The financial incen-
tives prove to be not very productive to the recipient countries. Additionally, 
international partners promised to create ‘online public submission forms’ to 
gather public input (NCRC 2013). This well-intended participatory tool belongs 
to ‘best practices’ tested, for instance, during South Africa’s and Kenya’s constitu-
tion making. The concept of ‘best practice’ in policy discourses, however, is based 
on a fatal underlying assumption: that production and management processes are 
uniform enough that a ‘best practice’ can be identified and then adopted more 
or less ‘as is’ by another entity. ‘Good’ and ‘best’ practices become a standardi-
zation tool that allows different settings to be compared and measured against 
one another. In the end, they become strategic representations and an advocacy 
device for those whose interests ‘best practices’ serve. Accordingly, the applica-
bility of those tools is quite questionable in the South Sudanese setting because 
they do not take into account the conditions of the context. There is only very 
sporadic Internet access in this war-torn country, even in the major cities. Hence, 
Internet-based tools such as databases cannot live up to their promise. They need 
to be adapted to the local circumstances. James Aniaito, chairperson of NCRC’s 
civic education sub-committee, commented on these ‘online public submission 
forms’, noting that they are better suited to encouraging diaspora engagement by 
getting opinions ‘even from outside, from the diaspora in different parts of the 
world’ (Aniaito 29 May 2015).

This brings us to the issue of ‘popular ownership’ mentioned in the 2009 UN 
guidance note as well as to the constitutionally enshrined goal of an inclusive con-
stitution making. The NCRC timeframe foresaw civic engagement campaigns of six 
months. As demonstrated above, it is generally questionable whether in the tight 
timeframe available, such civic education and public consultation tools go beyond a 
mere awareness campaign on the constitution-making process of the (inter-)national 
elites. A conceptual dilemma exists between the public consultation process and the 
application of the project management tools as, for example, the timetable was not 
open and flexible enough for the introduction and reevaluation of ideas that might 
arise within the public consultation process. Accordingly, one could ask how the 
NCRC should deal with the idea of popular ownership while following the convinc-
ing logic of the procedures of objectivity. As demonstrated above, the political crises 
force the NCRC to step out of tight timeframes and the international market place 
situation, opening space for the commission to deal with the dilemma.

Concluding remarks

As seen above, the actual constitution drafting is mainly in the hands of the ruling 
national elites and international actors. Different ‘models’, including participatory 
and inclusive templates and guidelines of how a permanent constitution should be 
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produced have been brought in by the international community. Unfortunately, 
these well-intended internationally designed tools themselves are too often based 
on the false premise that South Sudan is a ‘reconstruction state’, i.e., assuming 
that the ‘state’ exists, instead of starting from the reality of being a ‘construction 
state’. In the emerging state, no societal consensus has been reached (yet) on key 
elements to be inscribed in the constitution such as on common values, on the 
governmental structure, division of power, or the polity. The participatory inter-
national models are not flexible enough to take the emerging nature of the state 
as a starting point where the political actors’ constellations are changing during 
negotiations. They do not much take into account the specific dynamic plural 
political and military constellation and its manifold normative contestations.

Moreover, the international ‘models’ create desires, ‘because it mentors the 
mind-set of governmental actors towards something that is not existing within 
the present state’ (Yakani 10 June 2015). The national actors involved are prone 
toward applying constitutional frameworks, creating procedural objectivities, and 
utilizing procedures such as guidelines and templates to enhance their (interna-
tional) legitimacy. Even though participation is envisioned in the constitution 
making, in practice, local ownership of the process seems to be an expression of 
the end result, ‘while during the actual process ownership is curtailed through 
notions of shared ownership or by external supervision’ (Narten 2008: 254). 
Thereby, public ownership with its participatory ideas seems to have been reduced 
to a tool for gaining (internal) legitimacy. Dominant national actors take the 
international tools for their own purposes and benefits. The reality on the ground 
again shows that what local actors accept, adopt, and appropriate from the inter-
national tools very much depends on whether the offers strengthen their own 
positions. Accordingly, the international tools, the constitution-making process 
itself as well the contested issues inscribed in the Transitional Constitution have 
already become powerful weapons in the hand of a few dominant local actors 
whereby local ownership becomes a legitimizing tool fuelling the political struggle 
as well as the violent (re-)negotiation. Thus, the translation process demonstrates 
that the localization dynamics are controlled by local politics whereby the trans-
lation results seem to be contrary to intended public participation.

Side-lined civil society actors are pushing for an inclusive approach. They have 
developed their own methods for engagements and foster negotiation forums to 
integrate fragmented social forces with the desire of participating in the official state 
formation. The plurality of ideas demonstrates the processual dynamic character of 
ongoing negotiations with no definite societal consensus on crucial issues such as 
governmental structure. Accordingly, without radically reevaluating the so far cho-
sen path of constitution making, legitimacy of a constitution which is produced in 
such a way seems to be hardly given. In order to become accepted and appropriated 
by the norm addressees as ‘supreme law of the land’, the constitution needs to rather 
arise out of a dialogue and an open public debate on fundamental issues.

Thus, transforming interim and transitional arrangements directly into ‘a 
supreme law of the land’ does not seem to be an appropriate path. A slowing down of 
the constitution making and a rather processual solution without any claims to con-
sent or specific substance seems to be a step forward and a more sensible approach. 
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The current political renegotiations can be seen as opportunity for rethinking the 
constitution-making endeavour and for getting CSOs on the table: The impact of 
the post-2013 ‘political crisis’ has forced the actors at the official NCRC negotia-
tion table to step out of the predefined constitution-making route. The National 
Dialogue recently launched by the President (PD RSS/RO/J/08/2017) could be a 
chance for a more inclusive approach, if there is a genuine political will to break 
the vicious cycle of exclusion. It provides the chance to open up the constitution-
making process and to integrate the so far gathered public input. These dynamics 
have the potential of going beyond a ‘false’ public participation. It could become 
more than an information campaign on the constitution making of the (inter-)
national actors and might lead to an inclusive consensus production of the key 
elements to be inscribed in the future constitution.
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14	 Wanjiku’s constitution
Women’s participation and their  
impact in Kenya’s constitution- 
building processes

Jill Cottrell

It all started with Moi asking the question: “What does Wanjiku [a common, 
Kikuyu (woman’s) name] know about constitution making?” In answering Moi, 
and mainly popularized by the brilliant cartoonist, Gado, Wanjiku has displayed 
all the great qualities of the ordinary Kenyan. . . . She remains a beacon of the 
hope that a just Kenya and a just world are still possible.

— Willy Mutunga, Chief Justice of Kenya  
(Shitemi and Kamaara 2014, preface)

Historical overview

Kenya became independent of the UK in 1963. It was unusual among African 
colonies in that there was an armed independence movement – Mau Mau –  
during the 1950s, in which women were prominent. Indeed, the British govern-
ment believed they were “far more rabid and fanatical than the males” (Presley 
1988, 504 op. cit).1 One colonial strategy to get support among the people was 
to involve women in social service activities, especially through Maendeleo ya 
Wanawake (Progress among Women) clubs. The clubs were also seen as a way 
of involving women in public life to some extent (Presley 1988, 521), and have 
been identified as a factor in the development of a Kenyan Women’s Movement 
(Kabira/Kimani 2012, 843).

The 1963 Constitution was a fairly standard British decolonisation model, 
but with special provisions, including a degree of federalism, and provisions on 
land and citizenship, to protect the resident white population. It was made by 
a standard British process, involving negotiations in London between Kenyan 
politicians and the British government, negotiations in which only one woman 
was involved.2

Though the Bill of Rights recognised that certain rights were to be enjoyed 
regardless of sex, the prohibition of discriminatory legislation did not cover sex 

1	Presley C.A. quoting Kenya National Archives (KNA), Native Affairs Department (NAD), 
Annual Report (AR) 1953, 2. See also, Kinyatti (2008).

2	Maxon (2011) describes the negotiations. The woman was Priscilla Obwonya, see Kabira 2012, 54.
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discrimination. In addition, a foreign woman married to a Kenyan had a right to 
become a citizen, but not a man married to a Kenyan.

Soon after independence a trend towards authoritarianism set in, and  
for a while the country was legally a one-party state. Amendments made little  
difference to the situation for women, except that the prohibition on discriminatory  
legislation did come, in 1997, to include sex.3 But an exception for personal 
law (meaning customary or Islamic law applying to matters like marriage and 
family) continued. A provision was introduced that 12 extra MPs, nominated 
by parties, would “represent special interests” taking “into account the principle 
of gender equality”.4

During the 1990s, the head of steam in society for constitutional change built 
up, culminating in 2000 with the president’s acceptance that something must 
be done and the appointment of a commission to review the constitution. That 
commission produced a draft constitution that was adopted, with changes, by a 
national constitutional conference in 2004. But the government disliked some 
aspects, and took it to Parliament proposing amendments. The revised draft was 
submitted to a referendum in 2005 and rejected (for reasons mainly concerned 
with generalised support for or opposition to the president though opposition to 
women’s rights to land was a factor for some). Part of the settlement following 
serious post-election violence in 2007–8 was a revived constitutional process. 
This led to the adoption of a new constitution in 2010.

Gender dimensions of the run-up to the formal process

One writer comments that the 1985 Nairobi World Conference on Women  
“(m)arked the beginning of the awakening of Kenyan society to the fact that the 
issue of women’s empowerment was central to the triple goals of equality, devel-
opment and peace” (Kihiu 2010, 162). Women’s groups campaigned to have the 
government translate conference commitments into reality (ibid. 175).

But, generally speaking, progress in the development of a women’s movement 
is traced to 1992. Previously, women’s organisations “had to limit their ‘women’s 
agenda’, strictly to social welfare provisioning, promoting the role of women as 
homemakers and mobilizing and organising women at grassroots level into wom-
en’s groups to support agendas of male political elites” (Nzomo 2014). In 1992 a 
major women’s conference took place in Nairobi where a central focus was getting 
women into leadership positions (Kabira/Kimani 2012, 843; Kabira 2012, 19). In 
1997 a failed attempt to get the law changed to require parties to have at least 
one-third women candidates spurred the establishment of the Women’s Political 
Caucus which “rejected the role of merely saying prayers, making tea and dancing 
for politicians during meetings” (Kabira/Kimani 2012, 843; Kabira 2012, 20–25).

In 1994 civil society organisations had produced a model constitution, includ-
ing a directive to the state to pursue “concrete measures” to ensure the rights of 

3	Art. 82 of the Constitution of Kenya 1969 (as amended in 1997).
4	Art. 33 of the Constitution of Kenya 1969 (as amended in 1997).
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women,5 and a directive to the state to ensure women the equal opportunity to 
participate in development (clause 17(3)). Citizenship was to pass through either 
parent (clause 3), and any spouse of a Kenyan would have a right to be a citizen 
(clause 5). There was an extensive clause (26) on a gender commission. Names 
for the election commission were to be put forward by civil society, including 
women’s organisations (clause 59).

By 1996 women were raising more radical suggestions – not necessarily for 
the constitution – including on female genital mutilation, affirmative action to 
ensure gender parity in decision-making positions, and public funding for candi-
dates, particularly women (Mutunga 1999, 433–40).

A stop-start process involving various meetings of parties, alone or with civil 
society participation (Kabira 2012, 32–36), vacillation on the part of the presi-
dent, and a separate civil society “People’s Commission” to draft a constitution, 
culminated in an Act to set up an official process, and a merger of the official 
and the people’s commissions in 2001. Women played a major part in this whole 
process, and the Act required the bodies involved to ensure that the review  
process accommodated “the diversity of the Kenyan people including (. . .)  
gender (. . .)”, that the process was guided by the principle of gender equity,6 
that the formation of the Constitution of Kenya Review Commission (CKRC) 
respect the principle of gender equity,7 and one of the three vice-chairs to be a 
woman. On substance, the commission was to “examine and review the right to 
citizenship and recommend improvements that will, in particular, ensure gender 
parity in the conferment of the right”, and “examine and review the socio- 
cultural obstacles that promote various forms of discrimination and recommend 
improvements to secure equal rights for all”. In addition, there were provisions 
for the National Constitutional Conference that was to consider the CKRC’s 
draft, to have significant women representation. The government set up a mixed 
politician/civil society committee to draft the legislation for the constitutional 
review. Kabira says “[w]omen [six of the 14 members] attended these sessions 
religiously and strategised at every stage” (Kabira 2012, 34).

The mechanisms

This kind of strategizing ensured a significant proportion of women on the con-
stitutional commission. The merged civil society/government commission had 29 
members (including the secretary and the attorney general) of whom seven (or 
just fewer than 25 percent) were women. Most had strong feminist credentials, 
notably Phoebe Asiyo who entered Parliament in 1979, Nancy Baraza, former 
chair of FIDA (International Federation of Women Lawyers), Wanjiku Kabira, 
founding secretary of the Women’s Political Caucus, and Salome Muigai, gender 
and disability activist.

5	Clause 8. The draft is in Mutunga (1999) 323ff.
6	Constitution of Kenya Review Act, section 5.
7	Constitution of Kenya Review Act, section 6(5)(b).
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The draft constitution and report of the CKRC went to a National 
Constitutional Conference, comprising 629 members: 222 of these were MPs  
(17 women), three from each district, of whom one had to be a woman, totalling 
222, 41 from parties, and the rest the CKRC commissioners, and representatives 
from various organizations, including women’s as well as special interests includ-
ing business. In the event, 148 (23.5 percent) were women.

The final special body was the Committee of Experts, responsible for the post-
2008 constitution-making phase. Its Act required “gender equality” in nominating 
its nine members (six Kenyan and three foreign). One third of the members (or 
actually 27 percent if one includes in the total the attorney general and the  
secretary, non-voting ex officio members) were women: Njoki N’dungu (former 
nominated MP, architect of the 2006 Sexual Offences Act), Atsango Chesoni 
(co-author of the World Bank Kenyan Strategic Country Gender Assessment 2003) 
and Christina Murray (Professor of Law, University of Cape Town).

Methodology and strategies in the process

The CKRC itself prepared for its task not only by public consultations, but by a 
series of seminars. Some focussed on gender, including culture and gender, Islam 
and women’s rights, on women and constitution making in Uganda and South 
Africa, as well as on the more familiar issues of women and the constitution, with 
overseas speakers and prominent Kenyan women, academic and political.8

Civic education on constitutional matters through civil society preceded the 
CKRC. It developed a curriculum for civic education for accredited organi-
sations. And its booklet of “Issues and Questions” for Kenyans to consider 
included the citizenship of spouses of Kenyan citizens, who could pass citizen-
ship to children, how the electoral process could be designed to increase the 
participation of women in Parliament and local authorities, and whether men 
and women should have equal access to land, and, if so, how.

In its many public hearings women contributors were active, if rather less than 
men. The commission did organise, in some places, hearings for women only, 
with women commissioners hearing the views submitted. It was thought particu-
larly desirable to do this in places with Muslim communities.9

Women’s organisations were prominent among the many that made written 
submissions to the commission. The Women’s Political Alliance submission 
was typical.10 It was not limited to “women’s issues” but, for example, recom-
mended a fully presidential system of government. Specifically in relation 
to women it focussed on: representation in elected and other public bodies 

  8	 These papers were published by the CKRC in Part Two of Vol. 5 of its 2003 report, Technical 
Appendices.

  9	 See Kabira (2012, 95–191) on submissions at meetings around the country, including some 
women only (e.g., 145 and 154). Many summaries and verbatim accounts are available on the 
Katiba Institute website at http://katibainstitute.org/Archives/.

10	 Submitted January 21, 2002 (on file with author). See also Kabira (2012, 196–205) for summaries 
of women’s organisations’ submissions.
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(interestingly, an early appearance of the idea of putting a minimum for both 
sexes); public funding for women candidates (citing Zambia); limits on cam-
paign expenditure; permitting independent candidates; whether a presidential 
running mate must be of the opposite gender to the presidential candidate; 
affirmative action policies in education and ensuring the one-third rule in 
appointments; employment and other spheres; a gender commission; enshrin-
ing women’s rights in the Bill of Rights; a right to be free from violence; 
citizenship issues; equal access to land for men and women; and protection of 
rights of widows and widowers.

While not very detailed or sophisticated, this submission raises most of the 
issues that were to preoccupy the commission. Notably absent is any mention 
of abortion (or reproductive health generally). This is not to say that abortion is 
not a significant issue in Kenya. The current law is very restrictive; about 465,000 
women annually have induced abortions, there are perhaps 266 deaths for every 
100,000 unsafe abortions while 120,000 seek treatment for post-abortion com-
plications (Ministry of Health 2013, 17, 24). It might have been difficult for the 
WPA to get agreement on any particular position.

It was not women’s groups alone that raised women’s issues. For example, a 
major political party’s oral submission to the CKRC included:11

NAC feels that our outdated constitution, statutes, laws, customary laws and 
cultural practices have been used to rationalize the oppression and exploita-
tion of women and to deny them their basic rights including the right to 
political participation. (. . .) The new constitution should also provide that as 
a general rule, at least one third of all civil service and all elective positions in 
any organization in Kenya, from village to national level, be held by women.

The commission responded by including most of the points raised by the WPA. 
The women were pushing at an open door so far as the chair was concerned, 
and while some male members were sceptical, others were supportive,12 and the 
women members were very effective.13

The next hurdle for the women was the NCC. The women’s movement geared 
up to defend the “gains” in the CKRC draft. Four organisations in particular 
worked together: Kenya Human Rights Commission (an NGO), Federation of 
Women Lawyers (Kenya), Institute of Education in Democracy, and the League 
of Kenya Women Voters. They

spent months analysing the draft constitution, identifying the provisions that 
safeguarded democracy, transparency, accountability and the people’s par-
ticipation in government and highlighting principles of social justice, gender  

11	 Verbatim Report of Public Hearing, National Alliance for Change Held at Charter Hall, Nairobi 
on 07.03.02, presented by Kiraitu Murungi, later minister for justice in the government elected 
late in 2002.

12	 Kabira (2012, 49–50) identifies Dr Ooki Ombaka and Prof. Okoth-Ogendo.
13	 Personal information from the Chair.
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equality and gender mainstreaming. (. . .) We developed three guiding  
principles for our work and targeted 29 provisions of the Draft Constitution 
for which we have suggested alternative language that would clarify and 
strengthen these principles, which reflect the wishes of the Kenyan people.14

They continued,

We have compiled several materials that contain these principles, sug-
gestions and position papers that are published in three handbooks: a 
training manual, a delegates’ manual that contains a simplified version of the  
conference rules and procedures and a parliamentary handbook. (. . .)  
We have provided training to provincial delegates and conducted a survey 
of delegate’s views on certain issues. We received a warm reception from 
provincial delegates.15

The women MPs, they reported, were less responsive.
Wanjiku Kabira has written of the NCC.

[T]he women delegates took the baton and ran their part of the relay race. 
The women at the conference met every Tuesday and Thursday (. . .) to share 
what was happening in the various committees, to educate themselves on par-
ticular issues, such as, Mixed Member Proportional Representation (MMPR), 
Devolution, Affirmative Action, among other issues. They mapped strategies 
at various committees and also gave feedback shared with other women.

The venue, Bomas, was a cultural centre, and tents were erected for various 
groups to meet, and the women’s tent was the most consistently active.16

How they fared is perhaps best explained by looking at a few concrete examples.

Two-thirds gender rule17

From the beginning, drafts have included something on the lines of “the State shall 
implement the principle that one-third of the members of all elective and appoin-
tive bodies shall be women”.18 But concrete measures to achieve this have varied.

Focussing on elected bodies: the CKRC draft included Art. 105 “At least one-
third of the members of each House shall be women” – a provision that would 
have presented the country with the precise dilemma it faces now (see below). 
Concretely, CKRC proposed a new electoral system (mixed-member proportional)  

14	 Information from a paid media advertisement.
15	 Reproduced in “Kenya’s Regime Change and Constitutional Review Process: Prospects for 

Women’s Solidarity Across Religious Difference and Increased Political Participation”, compiled 
by Athena Makau (on file with author).

16	 Personal information from the Chair.
17	 Kabira (2012) includes detailed accounts of this aspect.
18	 From the National Values Article of the CKRC Draft (Art. 14(13)).
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with 210 constituencies and 90 list members. Party lists must “begin with a 
woman and alternate between women and men in the priority of the nominees”.

The CKRC also included measures designed to propel political parties towards 
being more democratic and women friendly, including public funding for parties, 
with an element in distribution being “the number of women candidates elected 
to represent each party” (Art. 92(4)(b)).

The electoral proposals ran into opposition in the NCC, and women’s groups 
quite rightly pointed out that the CKRC proposals would not guarantee one-
third women.19 The KHRC/FIDA group proposed that the lists be required to be 
80 percent women (and at the top of the lists). In the event the NCC discarded 
MMP,20 and opted for something derived from the constitutions of neighbouring 
countries, Uganda and Rwanda: in addition to the regular constituencies (for 
which anyone could stand), there should be separate constituencies for women 
candidates only. These would be the administrative districts. There being at the 
time about 74 districts, the house would have had at least 74 women, and – if the 
regular constituencies had remained at 212 – the worst-case scenario would have 
been 25.9 percent women.

The CoE was bolder and in its second draft introduced a top-up list system: 
enough members would be elected on the basis of party lists to ensure that not 
more than two-thirds of the house were men. This, of course, left the size of the 
house uncertain.

The CoE draft went to a parliamentary committee, which reverted essentially 
to the NCC draft (while adding more regular constituencies). And the CoE, since 
this was a highly political matter, felt unable to reject this change. The special 
seats for women were reduced to 47 (because the number of sub-national units in 
the devolved system of government was reduced). And 12 members now come 
from party lists to represent special interest groups like persons with disability. Of 
these 12, between four and eight will be women. So in the worst-case scenario of 
no women elected to regular constituencies, there would be 51 women and 298 
men (or 14.6 percent women).

The CoE retained the essentially CKRC provision about implementing “the 
principle that not more than two-thirds of the members of elective or appointive 
bodies shall be of the same gender” but in the Bill of Rights.

It is only fair to note that the CoE “top-up” provisions survived for the lower 
level of government; thus, every county has one-third women (none having 
elected as many as one-third for local constituencies).

Land rights

Women’s land rights were not specifically addressed – though arguably implied – 
in the 1994 civil society draft constitution. But by the end of the 1990s property 

19	 As few as about 50 of the list seats might have been held by women. If no more than 12 of the 
constituencies elected women members that would have been 62 out of 300, or 20 percent.

20	 See Kabira (2012, 235) on the fate of MMP at Bomas.
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rights were on the women’s agenda,21 and by the time an official process got under 
way, an NGO (Kenya Land Alliance, KLA) had been working on the ingredients 
of a national land policy. Its work had considerable influence on the CKRC. In a 
submission to the CKRC in 2002, the KLA said,22

Many local cultures do not guarantee a wife’s rights to inherit her husband’s 
property. Widows are often dispossessed by their in-laws and rendered home-
less. Even when they have taken care of their parents, brothers often evict 
sisters when parents die. Since many wives have little control over income 
during marital discord, many women are sent away with little if any means 
of survival.

(. . .) African customs support patrilineal inheritance and male control of 
decision-making that exclude females from land ownership. Women are 
regarded as neither belonging to their natal nor their marital clans. Male 
family members take advantage of the adjudication and land titling process 
to deny women their share in family land.

The CKRC draft responded by providing: “Women and men have an equal right 
to inherit, have access to and control property” (Art. 34(3)). It required law 
protecting dependants of deceased persons including the interests of spouses in 
actual occupation of land, the protection of matrimonial property and, in par-
ticular, the matrimonial home (Art. 227(4)(a)). The provisions were intended 
to tackle particularly the customary law rules. The second provision looked to 
developments in other countries that prevent widows and children being left 
without a home, and prevent one spouse (usually the husband) from selling or 
mortgaging the family home without the awareness of the other.

The NCC added a more specific provision about succession: “A surviv-
ing spouse shall not be deprived of a reasonable provision out of the estate of a 
deceased spouse whether or not the spouse died having made a will.” By the time 
the CoE began its work, the country had adopted a National Land Policy draw-
ing heavily on the work of the KLA and reflecting the decisions in the NCC on 
women and land. So, although reports suggested that women’s land rights were 
something of a factor in the 2005 referendum, the CoE did not categorise it as a 
contentious issue (Mbatiah 2010; United Nations 2007).

Abortion

The CKRC draft provided only “[e]veryone has the right to life”; indeed, one 
commissioner said, “I don’t think the Commission was able to arrive at any  

21	 E.g., Achieng (1998) “Women Campaign for Constitutional Changes”, reporting plans for the 
1998 “16 days of activism campaign” by various women’s groups including on “ownership of prop-
erty laws that discriminate on the basis of sex”.

22	 “Land, Environment and Natural Resources: Submission to the Constitution of Kenya Review 
Commission” from the Kenya Land Alliance July 2002 (on file with author).
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decision about abortion”.23 It also provided, “Every person has the right to 
health, which includes the right to health care services, including reproductive 
health care (Art. 56(1)) (derived from the South African Constitution). The 
future argument is foreshadowed by this remark from an NCC delegate before 
the conference even began: “There are a lot of things in reproductive health 
care and this Draft seems to be silent about abortion. Probably I would like it to 
be said very clearly the issue of abortion, can somebody introduce abortion . . .?” 
Another (male) commissioner said, “So we are trying to secure that in Article 
32, Right to life as ‘life starts at conception’”.

Things got tougher at the NCC. The committee on the Bill of Rights proposed

(1)	 The right to life is protected.
(2)	 In relation to unborn child, Parliament shall enact legislation that 

recognizes the sanctity of life and ensures-

(a)	 the safety of the pregnant woman; and
(b)	 the safety of the unborn child.24

As a controversial issue, it had been referred to a group within the conference 
mandated to try to reach consensus. But, when the chair tried to present its 
recommendation to the plenary, his words, “the Consensus Group (. . .) after 
very lengthy debate said that there should be no reference to the conception 
of life and there should no reference to abortion which is already taken care of 
in the criminal law of the country”, induced “uproar” according to the record 
(Constitution of Kenya Review Commission 2004). At the same session, a 
Catholic priest moved the inclusion of “[e]very person has a right to life from 
conception” and “abortion is not allowed unless on the medical advice where the 
life of the mother is in danger”. This was basically adopted.

An attempt to remove “reproductive health” from the right to health – on the 
basis that it brought abortion back in – was defeated, particularly by a concise 
intervention by a (male) CKRC commissioner, and current attorney general.

The CoE wrestled again with the issues, and tried to pare it back to the minimum:

(1)	 Every person has the right to life.
(2)	 A person shall not be arbitrarily deprived of life.

But the committee of parliamentarians reverted to the NCC draft.25 The CoE was 
reluctantly persuaded by the parliamentary committee that the life begins at con-
ception provision was a deal breaker as far as the Catholic Church was concerned 
(Committee of Experts on Constitutional Review 2010, 111). But they modified 

23	 Charles Maranga, see Constitution of Kenya Review Commission (2002).
24	 As stated by Millie Odhiambo, see Constitution of Kenya Review Commission, National 

Constitutional Conference (2004).
25	 Kabira (2012, 399–402), includes a memo reacting to the committee changes; abortion is at 

page 401.
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the other provision to read, “Abortion is not permitted unless, in the opinion of 
a trained health professional, there is need for emergency treatment, or the life 
or health of the mother is in danger, or if permitted by any other written law”.

The CoE Final Report relates this episode (ibid. 10–11):

[T]he clergy appears to have prevailed upon the Parliamentary Select 
Committee to enlarge the life clause with the inclusion of the words “life 
begins at conception until natural death”. This provoked strong objections 
from the medical fraternity, gender groups and many other Kenyans.

The Committee struggled to rephrase the clause so as to accommodate all 
competing interests and this is why the clause appears the way it does in the 
Constitution. But the clergy remained adamant and refused to budge despite 
the inclusion of the words “abortion is not permitted”.

During the referendum campaign in 2010, the abortion provision was consist-
ently misrepresented as freely permitting abortion by opponents of the draft 
constitution (whose real reason for opposing was something else, probably land).

Abortion, while important, did not loom large in submissions, but obsessed 
particularly some Americans, who became convinced that the US government 
was funding pro-abortion campaigns in Kenya.26 It is interesting that Wanjiku 
Kabira does not identify foreign hands in the Kenyan debate. She comments, “It 
was amazing how this debate on abortion by men of the cloth demonstrated their 
desire and obsession with the woman’s body” (Kabira 2012, 286).27

Since the constitution

Failure to respect provisions about diversity, including gender diversity, in recruit-
ment to the police accounted for the decision of the courts to cancel a major 
recruitment exercise (Attorney General & 2 others v Independent Policing Oversight 
Authority & another [2015] eKLR). This can be directly traced to the constitution. 
But other provisions have proved less clear, and less effective. A court challenge 
to the make-up of the Supreme Court (five men and two women) failed, on 
the basis that it was necessary to wait until legislation was passed (Federation of 
Women Lawyers Kenya (FIDA-K) & 5 others v Attorney General & another [2011] 
eKLR). However, a challenge to the composition of the cabinet (under 25 per-
cent women) was successful. The judge held that it was unconstitutional, but 
suspended the effect of his decision until after the election due in a few months’ 
time (Marilyn Muthoni Kamuru & 2 others v Attorney General & another 2016).

On the two-thirds gender rule, the electoral management body, before the 
2013 elections, proposed a quota system (grouping four constituencies within 
which in rotation only women could stand for one) which was rejected by the 

26	 See e.g., Smith (2010): Smith is a member of the US House of Representatives. For another view 
see Sheppard (2011).

27	 In a section on abortion and the church see Kabira 2012, 284–86.



Wanjiku’s constitution  239

Cabinet and MPs. The Supreme Court held that, if the houses of Parliament 
did not meet the two-thirds rule, Parliament would not be unconstitutionally 
constituted (In The Matter of the Principle of Gender Representation in the National 
Assembly and the Senate [2012]eKLR). But it gave a deadline of mid-2015 for law 
on the subject. By late 2016, despite intense debate,28 no legislative provision or 
constitutional amendment had been passed – MPs seem to have avoided forming 
a quorum for the subject.29 However, another High Court decision, a few months 
before the 2017 election, ordered that law be passed to ensure satisfaction of the 
gender rule (Centre for Rights Education and Awareness & 2 others v Speaker the 
National Assembly & 6 others [2017] eKLR).

There are significant numbers of court claims to family land by women, 
though it is not clear how far the poorer members of society benefit. Recent 
land legislation has not fully reflected the constitution. For example, new law on 
matrimonial property, passed in 2013, defines such property (other than the mat-
rimonial home) as property “jointly owned and acquired” excluding property in 
the name of one spouse only (Matrimonial Property Act 2013, s. 6.). However, it 
does provide that matrimonial property may not be sold, mortgaged, etc. without 
the consent of both spouses (ibid. s.12(1)).

Abortion remains controversial. Kenya ratified the Maputo Protocol to the 
African Charter and Human and People’s Rights, on the rights of women, with 
a reservation on the abortion issue, in 2010. Although the Ministry of Health 
developed some quite reasonable guidelines on when abortion might be permit-
ted, in 2013 they withdrew them. The issue has been raised in litigation by FIDA, 
which is asking for guidelines to be reintroduced and for safe abortion training to 
be instituted (Center for Reproductive Rights 2015).

Reflections

Women’s issues do not necessarily receive a very sympathetic hearing in Kenya 
(as elsewhere). A typical experience is that of the KHRC/FIDA group who were 
invited to a conference but “[e]xperts speaking on a variety of issues were well 
received, but unfortunately our expert speakers on gender were ridiculed and 
hardly had an opportunity to make their presentation”. The KHRC/FIDA alli-
ance was not successful in removing the phrase “natural maternal role” (they 
wanted the word natural removed), in a provision about protection of women.

The 2010 Constitution did achieve many significant advances for women. 
This paper has focussed on three issues, but other gains are: prohibitions of dis-
crimination on the grounds of sex, and pregnancy and marital status. And during 
the NCC “dress” was added in response to a particular incident of women being 
victimised because of their form of dress. There is a general duty on the part of 

28	 The attorney general set up a working group to make proposals; it covers all the reasonable pos-
sibilities (report on file with author).

29	 Most recently on 16 November 2016, when it seems that even the 47 women county members 
were not present – see National Assembly (2016) “Official Proceedings”.
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public officers to address needs of vulnerable groups including women, a general 
obligation to take affirmative actions to redress past discrimination, the right to 
be free from violence, various specific provisions on the need to have women in 
public bodies, including equality in the public service, and the duty of political 
parties to respect and promote gender equality and equity, the provision that trea-
ties form part of Kenyan law, and the inclusion of justiciable socioeconomic rights 
including housing and water, as well as reproductive rights, in the Bill of Rights.30

Certain lessons about constitution-making processes, and for women, may be 
perhaps, if tentatively, drawn from the Kenyan story.

The first is that it seems to help to have a history of consciousness and organi-
sation. By the time the constitution-making process began, there was a core of 
women with considerable experience of public life and organising on women’s 
issues. This showed in the way they were able to present their case especially 
to the NCC. A corollary of this depth of experience was almost certainly that 
foreign donors, including UN agencies, already disposed towards supporting 
women’s issues, were able to find effective women’s groups to fund.

While undoubtedly international trends were important, most of the impetus 
was home-grown. Again, while some foreign interference was undoubtedly pre-
sent over the abortion issue, foreigners were far less interested in electoral systems 
and social justice. And the process itself was locally designed. Indeed, it seems 
likely that without genuine local support and initiative, any major developments 
in constitution making will be doomed to fail, whether they concern women or 
not. Women’s participation and planning did, in reality, prove to be a significant 
factor in achieving gains for women.

Foreign experiences can provide inspiration, or warning, and concrete ideas. 
The experiences of Uganda and South Africa played a part, each having achieved 
a new constitution through participatory processes a few years before Kenya began 
its own. Specifically, in relation to women, the electoral system owes something 
to Uganda. South Africa and Rwanda were also sources of inspiration.

Kenya’s experience also shows that women’s groups can be effective even in 
rather hostile environments. The two-thirds principle and the land provisions 
are examples of this. There is still a good deal of resistance to these ideas, and yet 
they did not change radically during the whole process.

But the abortion issue is rather different. It is suggested that Kenya demon-
strates at least two points. First, especially when emotions may be involved, it may 
be easier to persuade smaller, more technically minded groups of a position than a 
big popularly elected assembly – even if there are a reasonable number of women 
in the latter. The CKRC, and the CoE, the Technical Committee of the NCC, 
and the consensus group found it easier either to accept positive positions on 
abortion, or to take a hands-off approach. It is suggested that this may be because 
in a smaller group people are more willing to express an opinion that goes counter 
to mass opinions, and because an in-depth discussion is simply more possible.

30	 Kabira (2012, 294–96) highlights the gains from the final constitution.
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The second dimension of the abortion issue is that when religion is involved 
women are likely to be more divided, have stronger views, and perhaps even to 
take the more conservative view. Arguably, women would have a greater reluc-
tance to speak out in public against a majority, especially a religiously held, view.

From the two-thirds gender saga it seems the main lesson to be learned is the 
unwisdom of putting into a constitution any provision which is likely to arouse 
opposition, and for which no legislative or other approach that is likely to be 
acceptable is apparent. What this also suggests is the importance of taking seri-
ously the technical side of constitution making.

Kabira suggests that working with political parties was a strategy that payed off 
(2012, 350–51). Yet the history shows how women’s causes can often be under-
mined by politicians – as with the 2010 Parliamentary Select Committee’s changes 
to the CoE draft, and the post-constitution developments, or lack thereof, on the 
two-thirds issue. Kabira also comments that sometimes women’s issues were sub-
ordinated to ethnic claims – the bane of Kenyan politics (ibid. 335).

A final general reflection relates to how quite radical ideas may still manage 
to get into a constitution despite a reality of underlying opposition. It is sug-
gested, by way of a hypothesis rather than conclusion, that where there is a very 
substantial groundswell of support for generally quite radical change, a range of 
changes may be swept along on the general tide of desire for change even if they 
go beyond what has popular support. But this will not last forever, and tradition 
and vested interests will begin to reassert themselves.
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15	 Societal engagement, democratic 
transition, and constitutional 
implementation in Malawi

Matteo Nicolini and Martina Trettel1

The durable path towards democracy in Malawi

Over the last three decades, new winds of democratic change have been blowing  
over African constitutionalism (Oloka-Onyango 2001; Manga Fombad 2007; 
Manga Fombad and Murray 2010). These winds have stimulated the transition 
of several states from authoritarian rule to a democratic regime, and therefore 
have favoured the adoption of new constitutions in many emerging African 
democracies.2 The details of this assumption need not detain us here: suffice it to 
say that transitions also concerned the former English colonies, in general, and 
the Anglophone commonwealth countries of eastern and southern Africa (ESA 
states),3 in particular.

The purpose of this chapter is not to assess the multifaceted features that 
democratisation has taken on throughout Anglophone Africa since the incep-
tion of this democratisation wave in the early 1990s. Nor will it focus on how 
African countries underwent democratic transition: in-depth analyses have been 
already dedicated to this topic.4

Instead, it will focus on the case of Malawi, an ESA state that experienced 
a remarkable constitution-making process. We contend that, when drafting its 

1	While this chapter was discussed jointly by both authors, sections 1, 2, and 6 were written by 
Matteo Nicolini, and sections 3, 4, and 5 by Martina Trettel.

2	 For more on these new winds of change, see Slinn 1991; Ghai 1991; Richard 1997. For Francophone 
Africa, see Reyntjens 1991, 44; Gaynor 2010. For Anglophone Africa, see Hatchard et al. 2010, 
22–23. For a critical assessment, see Green 1989, 47. Botswana was the only country that retained 
a democratic constitutional context in the aftermath of decolonisation: see Cook and Sarkin 2001.

3	See Hatchard et al. 2010, 2–4, and 3 note 7, where Mozambique is omitted from the ESA states 
because it is ‘a Lusophone country with a radically different constitutional tradition’.

4	See Huntington 1991. Although scholars mainly focus on South Africa (Sachs 1991; Wing 2000; 
Asmal 2007), all ESA states – with the major exception of Zimbabwe – have experienced a transi-
tion to democracy, including Kenya, Lesotho, Malawi, Tanzania, and Zambia. See Hatchard et al. 
2010, 22 and 28ff. This is apparent as regards Namibia: see Cottrell 1991 and the seminal judgment 
in S v Van Wyk 1992(1) SACR 147 (Nm. SC), at 172–73: ‘Throughout the preamble and [. . .] the 
Namibian Constitution there is one golden and unbroken thread – an abiding “revulsion” of racism 
and apartheid. [. . .] I know of no other Constitution in the world which seeks to identify a legal 
ethos against apartheid with greater vigour and intensity.’
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constitution, Malawi blazed innovative trails to democracy in the process of 
transition. On the one hand, leaders and political movements that promoted 
democratic transition resorted to constituent assemblies and constitutional 
commissions. On the other hand, as they were ‘seeking the people’s views’ 
(Hatchard et  al. 2010, 29), they adopted innovative constitution-making 
mechanisms. To this extent, constituent assemblies were complemented by 
mechanisms of both direct democracy and citizens’ participation, such as com-
missions of inquiry or constitutional commissions that toured the countries in 
question to hold public meetings.5

The choice to involve the populace reveals a fallacy in the current Western 
narrative on Africa’s transition to democracy. Instead of merely mimicking the 
Western legal tradition (Banda 2009), African constitutionalism proved to be 
innovative and far-sighted. Indeed, although American and European scholars 
have been examining civic and public participation since the second half of the 
20th century (Kaufman 1969; Auerbach 1972; Hart 1972), the most developed 
countries have been drawing on participatory mechanisms in constitution-
making processes only since the first decade of the 21st century, as the cases of 
Iceland, Ireland, and, at the subnational level, Canada and Italy, show (Tushnet 
2014, 19ff; Suteu 2015; Trettel 2015).

This blazing of innovative trails towards constitutional democracy allows 
us to propose an alternative reading of African constitutionalism. Societal 
inclusion in constitution-making processes has proven to render durable the 
transition to democracy and therefore the new constitutional designs that have 
been developed: since the early 1990s, legacies of transition have continued 
to shape African constitutionalism. Such durability is apparent when we con-
sider how ‘most of the post-1990 [. . .] African constitutions attempt [. . .] to 
place some limits and restrictions on the powers of governments to amend the 
constitution’ (Manga Fombad 2013, 383). Legacies of the democratic shift are 
still present, as the numerous new democratic constitutions, recently approved 
in Kenya (2010), Zimbabwe (2013), and Zambia (2016), demonstrate (Stacey 
2010; Chizuda 2014). Finally, durability has also been embedded in democratic 
constitutions, and societal engagement now governs the implementation of 
these durable constitutions.

This also holds true for Malawi, a small developing country in southern 
Africa, bordered by Mozambique, Tanzania, and Zambia (Patel et  al. 2007, 
2–4). To this extent, the chapter is aimed at examining public and democratic 
participation in Malawi’s constitutional environment by focusing on the fol-
lowing questions: (1) how participation was really envisaged in the drafting 
process of the constitution enacted under the auspices of the democratic winds 
of change in the 1990s; (2) how the international community and foreign 
countries affected public participation in the constitution-making process; 
(3) whether the Malawian Constitution and legislation translated into prac-
tice its participatory spirit or not – and, if the latter were the case, which are 

5	For a comprehensive overview, see Hatchard et al. 2010, 29ff.
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the relevant discrepancies between the forms of participation embedded in the 
black-letter constitution and their effective implementation.

As for the role of participation in the drafting process of the constitution and 
in its implementation, suffice here to say that public participation effectively 
complemented the work of the 1994 constituent assembly; furthermore, the 
1995 Constitution explicitly refers to societal participation in decision-making 
processes, in general, and in the implementation of governmental activities, in 
particular. There are indeed several participatory mechanisms that allow civil 
society to engage in parliamentary activities, including ‘advocacy and direct 
lobbying, developing position papers [. . .] civic education and networking’ 
(Hussein 2005, 88–90).

In this respect, we may say that participation pervades the entire spectrum of 
constitutionally entrenched decision-making processes, and represents a strong 
critical voice that has proven to be a contrast to attempts, in the last two decades, 
to turn Malawi into an authoritarian democracy. This is particularly apparent as 
far as decision-making at the local level of government is concerned: there public 
participation is really relevant, although the flaw between the black-letter law 
and its effective implementation gives rise to some issues that will be addressed 
in paragraph 6.

Setting the scene: The colonial legacy and Malawi’s participatory 
spirit

In order to shed light on the role of public participation in both Malawi’s demo-
cratic transition and constitutional implementation, we will first provide a brief 
overview of the socioeconomic, historical, and political scenario that character-
ises this southern African country.6

With about 15 million inhabitants, Malawi is one of the world’s poorest 
countries, and with more than half its population living in poverty, Malawi ‘has 
ranked consistently as one of world’s least developed countries and relies heavily 
on concessionary development aid’ and donations coming from foreign countries, 
especially the United States and the United Kingdom (Scholz 2008, 1). Thus, 
Malawi is a ‘small heavily donor-dependent nation [. . .] subject to the prefer-
ences of donors’ (Anderson 2016, 1).

This means that the international community and foreign countries have 
always played a relevant role in Malawi’s constitutional history, in general, and 
in shaping public participation in the constitution-making process, in particular.

When it comes to considering its constitutional history, we may note that 
Malawi tried to sever its relations with its former colonial rulers. As soon as it 
gained independence from the United Kingdom in 1964 (on the colonial period, 
see Rotberg 1965), it promptly relinquished the Westminster model. The Queen, 
who originally remained as head of state represented by a governor-general under 
the 1964 Constitution (see Section 28: Roberts 1964), was replaced in 1966 by 

6	On Malawi’s constitutional development, see Kapindu 2014.
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an elected president. Nevertheless, colonial legacies contributed to rendering 
Malawi a closed society, which indeed had its roots in the English Protectorate of 
Nyasaland (1891–1961)7 and in the Constitution of the Federation of Rhodesia 
and Nyasaland in 1953.

This closed society was then secured by the authoritarian dictatorship of 
Hastings Kamuzu Banda, which lasted more than 30 years (1961–93) until 1994, 
i.e., when the country moved in the direction of multi-party democracy (Chirwa 
2014, 3). Indeed, from 1961 to 1993, Banda presided over Malawi’s one-party state, 
which was characterised by autocratic and oppressive rule. This, however, did not 
prevent the regime from adopting an authoritarian constitution in 1966. According 
to Section 4 of the 1966 Constitution, the Malawi Congress Party (MCP) was 
the only legally acknowledged political movement in the country, and Section 9 
declared Banda president for life (Kanyongolo 2012, 3; Nkhata 2016). Moreover, 
Section 2(1) codified unity, loyalty, obedience and discipline, and party slogans 
as the four cornerstones of the government and the nation (Chimimba 2012, 40).

The same holds true for the role of foreign countries: donors also contributed 
to the preservation of Malawi’s closed society. Because of Banda’s anti-communist  
politics, the regime benefited from strong support among Western powers. As a 
consequence, ‘Malawi was the only African state which maintained full and cor-
dial diplomatic relations with the apartheid government of South Africa’ (Patel 
et al. 2007, 7).

The authoritarian regime lasted for about 30 years until the ‘winds of change 
began to blow across the globe, also engulfing the continent, and change became 
imminent’ in Southern Africa (Patel et al. 2007, 7).

This means that Malawi’s closed society started opening up and experienc-
ing democratic participation after the end of the Cold War and the collapse of 
the Soviet Union in the late 1980s. Again, international donors triggered the 
path towards an open society. Various domestic and international actors exerted 
pressure on the authoritarian regime in order to open up Malawi’s closed sociopo-
litical context.8 Banda’s authoritarian government thus agreed to hold a national 
referendum in order to directly involve the population in the decision regarding 
what kind of political structure Malawi would adopt.

This referendum may undoubtedly be considered the starting point for 
comprehensive reflection on societal participation in Malawi’s constitutional 
democratic rule: participation was really envisaged in the drafting process of 
the constitution. In fact, direct democracy represented the first stage of the 
whole constitution-making process, through which Malawi also devised its own  

7	See Africa Order-in-Council 1889, followed by the British Central Africa Order-in-Council 1902 
(as amended in 1907 and 1912). See Chimimba 2012, 23, notes 19 and 26.

8	See Patel et al. 2007, 7–8, which provides examples of events and actors pushing for the democratic 
transition. Among them, we can mention the 1992 pastoral letter issued by eight Catholic bishops 
against the regime, worker demonstrations and riots, the return from exile of opposition and trade 
union leader Chakufwa Chihana, and the creation of new political groups. As for external pressure, 
in 1992 the World Bank Consultative Group ‘froze all aid to Malawi, citing the Banda govern-
ment’s poor human rights record and widespread political repression’. See Meinhardt 2001, 223ff; 
Chikaya-Banda 2012, 9.
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constitutional conception of popular participation. Societal involvement must 
then ‘take into account the concerns of the widest possible segment of the popula-
tion, must be transparent in its work, and to make such consultations meaningful, 
must properly structure its methods of consultation’ (Hatchard et al. 2009, 34).

This is what we call ‘participatory spirit’: not only does it still pervade Malawi’s 
Constitution, but it has also played a role in contrasting shifts towards authori-
tarianism. In fact, several constitutional amendments passed between 2000 and 
2004 were aimed at subverting Malawi’s constitutional democracy and therefore 
at satisfying ‘the personal short-term interests of those wielding governmental 
powers’.9 Nonetheless, ‘[t]hese and similar moves prompted civil society to keep 
a close watch on the government, making it more a watchdog than a partner in 
the governance process’ (Patel et al. 2007, 20).

When devising the evolution of public participation in Malawi, we thus 
cannot limit our study to the period of the constituent process. We also have 
to take into account how public participation has evolved in the last 20 years 
of democratic rule. First, the voices of citizens have been heard through many 
channels during the development of a democratic Malawi. Second, participation 
adopted both an institutional (i.e., top-down) approach, as well as a bottom-up 
perspective.10 Put differently, public participation at the constitutional level was 
conductive to the development of participatory mechanisms at the sub-national 
level, especially through local entities.

In this regard, with its 23 chapters and 214 sections, the constitution covers 
every conceivable area of Malawi’s economic, political, and social life (Mutharika 
1996, 205), as well as public participation. On the one hand, Section 40(1)(c) 
explicitly states that every person must have the right ‘to participate in peaceful  
political activity intended to influence the composition and policies of the 
Government’. On the other hand, Section 146(2)(c) does the same with regard 
to local government, which has the responsibility for ‘the consolidation and pro-
motion of local democratic institutions and democratic participation’. Finally, 
Section 212 of the 1994 Constitution provided for the consultation of Malawian 
society when reforming the same constitution – and national legislation conveys 
alternative forms of popular participation, thus integrating bottom up claims for 
participation into manifold decision-making mechanisms.

Popular participation in the constitution-making process 
(1994–95)

We have already referred to the external and domestic actors that promoted 
Malawi’s transition to democracy. In this respect, both international donors and 

  9	 Patel et al. (2007, 19–20) highlight how these amendments included the repeal of the section on 
the Senate, the amendment to Section 65 dealing with floor-crossing by members of Parliament, 
and the attempt to extend the presidential term of office.

10	 Both features usually complement analyses of Malawi’s evolution towards constitutional, partici-
patory democracy. For an assessment of popular participation from an institutional perspective, 
see Wiseman 2014. On the bottom-up approach, see Chihana 2008.
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a popular movement acted as variables pushing for the introduction of a new 
democratic design, and therefore led to seeking the people’s views through the 
means of direct democracy. Hence, a referendum was held in 1993, and voters 
were asked to choose whether they preferred Malawi to remain a one-party state 
or to become a multi-party democracy.

Although ‘President Banda was confident that Malawians would vote to retain 
the status quo – a one party system with him as head of state’ (Chikaya-Banda 
2012, 9; see also Nkhata 2013), the referendum demonstrated Malawi’s mature 
democratic and participatory spirit. The referendum saw a very high degree of 
voter participation, in African terms, with a 69 per cent turnout. About 67 per 
cent of all those who voted chose multi-party democracy, while 33 per cent were 
in favour of preserving a one-party system (Dzimbiri 1994).

The constitution-making process started at the beginning of 1994, right after 
the referendum was held. The National Assembly eventually passed the provi-
sional constitutional provision for the Republic of Malawi (Constitution), Act 
No. 20 of 1994. However, the pivotal decision to transform Malawi into a plural- 
democratic system was complemented by a traditional constitution-making  
process, as the constitutional assembly acted without any proper and broad-based 
societal consultation.

In this regard, the responsibility for drafting the new constitution was 
entrusted to a National Consultative Council (NCC), which was established by 
the National Consultative Council Act No. 20 of 1993 (Chimimba 2012, 47). 
However, ‘none of [its] members [. . .] were such by virtue of any popular elec-
tions; they did not have any direct mandate from the people to determine even 
the most basic framework of the Constitution’ (Hara 2007).

Furthermore, there was a ‘significant influence of the “international experts” in the 
drafting process [. . .] of the Constitution’ and ‘[s]ome of the recommendations of the 
international experts seem to reflect the Western Donors’ views of the Constitution 
to be created’ (Hara 2007). In addition, the NCC delegated the constitution-making 
process to a team of five Malawian experts with a British lawyer acting as an advisor 
(Chikaya-Banda 2012, 9; Kanyongolo 2012, 7; Nkhata 2013, 234).

It should also be noted that the NCC started drafting the constitutional text at 
a time when many other activities were taking place, especially the organisation 
of the first general and democratic elections after 30 years of authoritarian rule.

The lack of democratic legitimacy, however, did not affect Malawi’s democratic 
spirit. In this regard, it should be noted that the 1994 Constitution was an interim 
constitution that was to enter into force only for a one-year provisional period. In 
fact, Section 212 of the 1994 Constitution provided for the review of the constitu-
tion during its provisional application by foreseeing the three following activities:

(a) national civic education and consultation, during which the Committee 
would be involved in matters of public awareness and consultation on the 
Constitution; (b) the holding of a national conference ‘fully representa-
tive of Malawian society’; and (c) the consideration of the constitutional 
proposals by the National Assembly.

(Chimimba 2012, 50)
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The National Assembly (Malawi’s legislative body) appointed an internal 
Parliamentary Constitutional Committee, which was entrusted with the exami-
nation of the interim constitution in order to propose amendments that could 
make it a permanent constitutional text. The committee was also charged with 
the organisation of a popular consultation (the so-called Constitutional Review 
Conference): via public participation, citizens and representatives of all segments 
of Malawian society were thus given an opportunity to propose constitutional 
amendments. The committee conducted hearings in the 24 administrative dis-
tricts of Malawi, and every citizen could attend and make proposals. A national 
constitutional conference was then organised in February 1995: it was attended 
by 274 delegates from political parties and civil society organisations and lasted 
five days (Hara 2007).

Despite the efforts to involve the populace in the revision process, the confer-
ence was considered inadequate: it was capable neither of exerting a real influence 
on the drafting of the permanent constitution nor did it create a strong link with 
the population.11 This is apparent if only we consider that, when Parliament voted 
on the final constitutional text, it disregarded the two recommendations explic-
itly framed during the conference: one regarded ‘the suspension of a provision 
for a senate’, and the other ‘the repeal of the recall provision’ (Chikaya-Banda 
2012, 10).

Even in the absence of tangible popular involvement in the process, the per-
manent constitution became the Constitution of Malawi Act No. 7 of 1995, 
which was passed by the National Assembly on 11 May 1995 and assented to by 
the president on 17 May 1995.

What is the best form of participation for Malawi’s constitutional 
democracy? From elections to the Law Commission

Even if popular involvement was relatively scarce throughout the constituent 
process, since 1993 Malawians have had the possibility to take part in parliamen-
tary and presidential elections, and therefore to democratically express their will.

It should be noted that the concept of participation takes different forms and 
often serves different functions according to both the constitutional context 
and the subject matter it applies to. When applied to mature democracies,12 
citizen participation usually encompasses a decision-making process that goes 
beyond representative democracy. As the latter is currently undergoing a pro-
found structural crisis, Western countries usually complement representative 
institutions with democratic participation, i.e., with mechanisms that enable 
citizens to be directly involved in policy-making processes (Ank 2011; Sintomer 
et al. 2012).

11	 Indeed, two years later, ‘few people reportedly had “any idea what a constitution is”’. See Brown 
2008. See also Nkhata 2013, 236.

12	 Mature democracies encompass those legal systems in which constitutions are fully developed, 
operational, and guaranteed. See Dahl 1992.



250  Matteo Nicolini and Martina Trettel

However, it is indisputable that, in modern and contemporary constitutional 
history, the concept of participation has always been theoretically related to rep-
resentative democracy, to which, in more recent times, it has added elements 
carved out from deliberative and direct democracy (Frankenberg 2012). The rep-
resentative character of the liberal democratic system thus influences the same 
degree of institutional innovation. This holds true as far as participatory and 
deliberative democracies are concerned. Under constitutional democracy, liberal 
democracy governs the relations between different kinds of democracy (Wampler 
2008, 70). Representative democracy is related to deliberative democracy, which 
presupposes a model in which deliberation, through argumentation and persua-
sion, gives way to the broadest consent possible in public decisions. Evidently, 
when applied to representative democracy, deliberation aims to establish qualified 
majorities, not only in constitutional legislation or reform but also in the basic 
laws of local autonomies (Nicolini 2015, 440).

This also holds true when we apply the concept of participation to emerging 
democracies; indeed, the concept in question allows us to examine their institu-
tional developments from a very broad constitutional perspective that includes 
direct, deliberative, and representative mechanisms of public participation.

These theoretical reflections also match Malawi’s empirical experience, 
where political participation through free and equal elections has contributed 
to the development of the democratic features of the new institutional system. 
Furthermore, the interrelations between the concept of participation and repre-
sentation are particularly apparent in Malawi; indeed, ‘[a]lternative definitions 
and forms of democracy were not discussed in Malawi, and a liberal democracy 
with the principle of separation of powers with adequate checks and balances 
among the three arms of government was thus the essence of the constitution 
making [process]’ (Patel et al. 2007, 9). Together with the popular commitment 
to democracy, the trust placed in the traditional democratic decision-making 
process is empirically demonstrated by the extremely high turnout in the 1994 
and 1999 elections, which reached 80 per cent and 94 per cent, respectively.

Electoral participation, which played and still plays a pivotal role in the devel-
opment of Malawi’s constitutional democracy, is complemented by additional 
channels of popular involvement, which support a viable and durable democratic 
evolution of Malawi’s institutional context.

We refer to the activity of the Law Commission, as it is laid down in  
Section 135 of the Constitution, which reviews Malawi’s laws in order to ensure 
that they comply with constitutional and international law. On the one hand, 
this independent body was conceived of as a means for guaranteeing the coher-
ence of the legal system by amending and removing all pieces of legislation that 
were inconsistent with the democratic constitutional provisions.13 On the other 
hand, it has the power to review and make recommendations regarding any  

13	 For more information regarding the Law Commission and its composition, see http://www.sdnp.
org.mw/lawcom/index.htm?http%3A//www.sdnp.org.mw/lawcom/personnel.htm.

http://www.sdnp.org.mw/lawcom/index.htm?http%3A//www.sdnp.org.mw/lawcom/personnel.htm
http://www.sdnp.org.mw/lawcom/index.htm?http%3A//www.sdnp.org.mw/lawcom/personnel.htm
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matter pertaining to the constitution: to this extent, and pursuant to these  
powers, two public conferences were organised in 2006 and 2007. As stated by a 
former member of the Law Commission:

The Law Commission receives submissions calling for changes in the law 
from individual and institutional sources both private and public. [. . .] 
Submissions are assigned to law reform officers. They then conduct research 
to identify potential problem areas with the topic. These are set out in an 
‘issue paper’ which announces the inception and scope of the review.

 (Chikaya-Banda, 2012, 11)

In order to strengthen citizen participation, the commission decided to 
establish special and provisional law committees, which were entrusted with 
reviewing legislation related to specific and technical topics. We can detect 
a strong participatory feature in the approach to the committees, as their 
composition included representatives of different segments and the interests 
of civil society. Commissioners could indeed be professionals, such as judges 
and lawyers, traditional leaders, or members of associations and organisations 
(Chikaya-Banda 2012, 11).

Since its establishment in 1998, public stakeholders have engaged the Law 
Commission in order to undertake a comprehensive review of the constitution. 
The commission was persuaded that such a review had to rely on broad popu-
lar engagement, contrary to what happened in the process of the adoption of 
the 1995 Constitution. Therefore, the commission decided in 2004 to establish 
a nationwide, highly publicised consultation that would last one year and take 
place through specific focus groups, discussions with traditional authorities, and 
informal consultation panels (Chikaya-Banda 2012, 16).

Finally, it should be observed that Malawi’s Constitution has been amended 
many times, without recurring to participatory procedures. These changes 
have been of various kinds, from very narrow to very broad amendments. The 
most extensive changes occurred in 1995, 1997, 1998, 1999, 2001, and 2010 
regarding mainly the form of government and the local decentralisation system 
(Chirwa 2014, 5).

Spreading the participatory spirit in Malawi: Public access to 
policymaking and local government

As we have already said, the participatory spirit enshrined in the constitution 
pervades not only constitutional and law-making processes, it also shapes gov-
ernmental action: (a) civil society organisations may be granted a permanent 
seat on the governing boards of state institutions or parastatal organisations;  
(b) the executive may allow non-governmental organisations to take part in the 
development of public policies; and (c) the executive has embraced a partici-
patory approach to budget-making procedures. During budget-making sessions, 
the minister of finance organises workshops and breakfast meetings on a merely  
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consultative basis; civil society organisations, universities, and the private sector 
are thus involved in the budgetary process (Chirwa 2014, 9).14

Furthermore, citizens participate in the design and implementation of state 
legislation and public policies at the local level. Pursuant to Sections 3 and  
6(1)(b) of the Local Government Act 1998, local government must promote the 
participation of the people in decision-making processes and consolidate local 
democratic institutions and participation (see Patel et al. 2007, 61ff.). Indeed, a 
high degree of subnational and local decentralisation offers ‘many opportunities 
to look for new ways of increasing citizen participation’ (Sommermann 2015). In 
Malawi, the decentralisation process traces back to the colonial rule (Chasukwa 
et al. 2013, 3ff.). After the democratic transition, it has been very weak because 
of the absence of a clear political project regarding local entities and the failure 
to hold local elections that should have taken place the year after the general 
elections (1994).15 Only in 1998 was the government of Malawi able to pass a law 
on local government (the above-mentioned Local Government Act 1998) which 
was subsequently amended by the 2010 Local Government (Amendment) Bill. 
The act established local entities and approved the National Decentralisation 
Policy (NDP). Thereafter, local elections were finally held in 2000, though with 
a very low turnout of only 14 per cent.

The pendulum swung back towards recentralisation in 2005. As local gov-
ernment mandates came to an end, assemblies were dissolved and eventually 
suspended. The details of the suspension of Malawi’s local government need not 
detain us here; suffice it to say that, while framing a new NDP, the executive 
identified in the lack of popular awareness and local participation one possible 
reason for this political failure (Chihana 2008, 61).16

However, budgetary and political issues regarding the further development 
of local government structures remained unresolved, and local elections were 
postponed until 2014, when the presidential, parliamentary, and local elections 
were all held simultaneously for the first time in the country’s history (Patel and 
Wahman 2015, 80). In order to support the development of a stronger local 
level of government, a pilot participatory experience was established in February 
2006 in three Malawian districts. This was implemented through the method 
of open space technology, a participatory approach invented by Harrison Owen 
in 1992 (Owen 2008) and examined how civil society should contribute in the 
development of local districts. The experiment had a positive effect and showed 
that it would be possible to strengthen local government by opening up space for 

14	 This approach to the budget-making process is akin to participatory budgeting. See Sintomer 
et al. 2012; Wampler 2012. For a broad comparative overview, see Dias 2012.

15	 On local government, see Section 146(2) of the Constitution.
16	 From 2005 to 2014 local government elections were not held for different reasons. Among them 

Chasukwa et al. 2013, 3, refer to ‘lack of financial resources, famine that meant diverting funds 
meant for local government elections to buy food stuffs, fear by the ruling party of losing the 
majority of the seats, therefore implying loss of control over local politics, and an unfavourable 
legal framework.’
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citizens to be directly involved in policymaking processes.17 This methodology 
in fact increases the legitimacy of representative institutions, which comply with 
their legislative and executive decisions (Chihana 2008, 61).

Does the participatory spirit really work? The light and the 
shadow of Malawi’s democratic constitutional framework

Unlike other African countries, Malawi resolved the political, ethnic, and 
religious conflicts that arose during its transition towards democracy through 
institutional solutions instead of resorting to violent armed conflicts. This was 
possible because the participatory spirit enshrined in the 1995 Constitution 
helped in developing Malawi’s democratic governmental framework. To this 
extent, the examination of how public and democratic participation really works 
in Malawi’s constitutional environment upholds that participation was really 
envisaged in the drafting process of the constitution; it also highlights the pen-
etrant role of international donors in the constitution-making process.

We come now to consider whether Malawian Constitution and legislation has 
translated into practice this participatory spirit. To this extent, the constitution 
was aimed at promoting and safeguarding multi-party democracy, separation of 
powers, as well as the civil, political, and social rights of all Malawians (Chikaya-
Banda 2012, 6). However, it has been argued that, using Roscoe Pound’s legal 
taxonomies, Malawi’s Constitution has probably remained more ‘law in books’ 
rather than becoming ‘law in action’ (Pound 1910, 12–15); the failure of the 
constitution ‘to facilitate democracy and development is attributed mainly to 
dysfunctions in its interpretation, application and enforcement, and not to its 
fundamental premises’ (Kanyongolo 2012, 2).

Whereas the fundamental principles and rules foreseen in the constitution 
grant Malawi the basis for establishing a real multi-party democracy, as well as 
civic and political participation, the subsequent evolution of the political, eco-
nomic, and social reality has led to a misuse of the constitutional rules, as the saga 
of the approval of several amendments and of the suspension of local government 
clearly demonstrates.

From this, however, it does not follow that no lessons can be drawn from how 
Malawi articulated public participation. If we compare Malawi to many other 
African countries, we can positively evaluate the role played by the participatory 
spirit entrenched in the constitution. As already mentioned, this spirit helped 
avoid violent conflicts during the transition to democracy. In addition, it ensured 
broad public participation in the constitution-making process and allowed the 
populace to take part in the implementation of the constitution, in general, and 

17	 Indeed, Owen states that ‘the outcome of the OST pilot projects in Rumphi, Mchinji, Zomba 
and Mangochi shows an unprecedented increase in self-organised groups, irrigation farmers and 
linkages between service providers ranging from public to civil society. It seems that the approach 
is the right step towards the integration of implementation at district level and towards planning 
frameworks both at district and national level’. See Chihana 2008, 63.
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in legislative and governmental policymaking processes and actions, in particular. 
In other words, ‘the [c]ountry has a popularly accepted constitution that enjoys 
broad-based legitimacy, established institutions for democratic governance and 
adequate mechanisms and opportunities for the promotion of popular participa-
tion in politics’ (Chirwa 2014, 30).

This is not to deny the frequent problems that affect the transition to democ-
racy and the establishment of constitutional democracy in Malawi. The high 
levels of aid dependency and indebtedness, the conditional use of donors’ funds, 
the high degree of corruption in politics, the absence of strong guarantees ensur-
ing the application of the constitution, and the failure of the decentralisation 
process made it possible to challenge and progressively reduce the room left for 
popular participation.

Thus, tensions and contradictions remain. On the one hand, there is the black-
letter constitution with its provisions regarding democracy, civil and social rights, 
citizenship and participation; on the other hand, there are political and cultural 
legacies, such as the role of traditional chiefs, who have a strong impact on the 
implementation of constitutional provisions. Indeed, public participation must cope 
with the strong powers that are traditionally vested in the chiefs (Gaynor 2010, 803; 
Chihana 2008, 59) without divorcing the principles of democracy and good govern-
ance from African customary traditions (Tambulasi and Kayuni 2005, 158).

As public participation exhibits a great deal of resilience, it will probably be 
capable of amalgamating the two different, albeit intertwined, features exhib-
ited by Malawian societal engagement: the participatory one, which focuses 
on people’s involvement in decision-making processes, and the traditional  
one, which rests on tribal and communitarian networks. This objective, how-
ever, was already laid down in the Local Government Act 1998. Indeed,  
Section 5(1)(b) of the Act recognises ‘Traditional Authorities and Sub-
Traditional Authorities [. . .] as non-voting members ex-officio of local assemblies’;  
at the same time, Section 3 assigns to local assemblies the responsibility for 
consolidating and promoting local democratic institutions.

Hence, the participatory spirit may conjugate both sides of Malawian societal 
context (that resting on engagement and that relying on traditional law). If it is 
the case, this will mean that the flaws between the black-letter constitution and 
the living one have been overtaken and that the time for a strong constitutional 
democratic commitment in Malawi has come.
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Introduction: Constitutions, participation and legitimacy

The dawn of the 21st century witnessed a global post-cold war moment in 
which democracy, the rule of law and constitution-making were embraced as 
international norms that would be the keys to state building, particularly in “post-
conflict” societies. Even if conflict, including brutal wars and the disintegration 
of states – from Afghanistan to the Central African Republic, Libya, Syria, South 
Sudan, Somalia and counting – has become a marked feature of the early 21st 
century, the framework for democratic constitution-making is now embedded 
in the international institutions tasked with securing peace. In April 2009 the 
United Nations issued a Guidance Note of the Secretary-General laying out the 
“guiding principles and framework for UN engagement in constitution-making 
processes” (United Nations 2009: 2). A key principle is to “[s]upport inclusivity, 
participation and transparency” (id.). This chapter explores the limits of this 
principle by addressing the tension between public participation and the right 
to life in the context of South Africa’s democratic transition and constitution-
making processes.

Before describing the South African experience, however, it is important 
to reflect on why inclusive participation is such an important element of 
constitution-making processes. While there is a long tradition of elite pacts 
producing constitutional regimes, the question has always come down to legit-
imacy. Even if the founders of the American Republic met behind closed doors 
and negotiated the Constitution of the United States of America, it was the 
subsequent process of public debate and ratification, as well as subsequent 
renewals through an amendment process requiring intense political engage-
ment within the States of the Union that provided the basis for its enduring 
legitimacy. From this perspective, participation is not just a democratic prin-
ciple but is an essential part of the process of constitutional legitimation that 
enables a new constitutional regime to survive the challenges of its founding 
and lays the foundation for its hopefully successful implementation. However, 
if legitimacy is the goal, participation will have many forms and while it is not 
a single moment or activity, its breadth and depth will be important, even if 
continually contested.
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In South Africa’s democratic transition and constitution-making process, 
participation was continually contested. By first describing these processes  
this chapter will identify the many forms and phases of participation in the  
constitution-making process. Once this terrain of participation has been mapped –  
from the formal role of political parties and elected representatives to the less 
formal role of participants in constitutional conferences, public engagement pro-
grams and public demonstrations – the chapter will focus on the death penalty 
as a means of exploring the tension between participation and unpopular causes 
or segments of the society. The challenge is to throw light onto the relationship 
between, on the one hand the goals of deep, broad public participation and on 
the other hand, the rights of minorities, or even despised individuals. As South 
African Constitutional Court Justice Arthur Chaskalson stated in that court’s 
now famous death penalty case: “The very reason for establishing the new legal 
order, and for vesting the power of judicial review of all legislation in the courts, 
was to protect the rights of minorities and others who cannot protect their rights 
adequately through the democratic process. Those who are entitled to claim  
this protection include the social outcasts and marginalised people of our society. 
It is only if there is a willingness to protect the worst and the weakest amongst us, 
that all of us can be secure that our own rights will be protected” (S v Makwanyane 
and Mchunu 1995: para 88).

The diversity of public participation in South Africa’s 
constitution-making processes

South Africa’s democratic transition was achieved through a two-stage process 
of constitution-making. The first stage in which the “interim” constitution was 
adopted, from approximately February 1990 until the first democratic elec-
tions in April 1994, was buffeted by violence and public protests (Klug 2001). 
By contrast the second stage, from the time of the elections until the adoption 
of the “final” constitution at the end of 1996, was formally conducted by an 
elected Constitutional Assembly (CA) made up of a joint-sitting of the National 
Assembly and the Senate of South Africa’s first democratic Parliament (1993 
Const. Section 68). The CA was, however, constrained by a complex set of con-
stitutional principles contained in Schedule 4 of the “interim” constitution. It is 
within this context that participation in the constitution-making process must 
be understood.

While each of the three major parties negotiating South Africa’s transition 
to democracy – the African National Congress (ANC), National Party (NP) 
government and the Inkatha Freedom Party (IFP) – negotiated for their preferred 
process of constitution-making, their preferences were intimately bound up with 
each party’s substantive goals. These goals were premised on each party’s particu-
lar conception of South Africa’s future constitutional identity. For the ANC, a 
future South Africa was to be based on a common citizenship and identity which 
could only be achieved through a collective effort to overcome apartheid’s legacies  
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(ANC 1994: 1–3). The NP conceived of a future South Africa in which local 
communities would be empowered to voluntarily choose to pursue their own liv-
ing arrangements without interference from the state (NP 1991a; NP 1991b: 12). 
The IFP early on committed itself to the consolidation of its interests in one 
region of the country, KwaZulu/Natal, so as to perpetuate its existing advantage 
as a “Bantustan” government into the post-apartheid era (Ottaway 1993: 64–72).

The extent and nature of public participation envisioned by each party in 
the formulation of its own proposals was related to the character of the party’s 
substantive goals and had a profound impact on its procedural preferences. The 
ANC, under pressure from its membership and the democratic movement, 
campaigned for an open democratic process in which a constitution would be 
written by an unfettered, democratically elected constituent assembly. The NP 
government, however, resisted calls for a democratically elected constituent 
assembly, envisaging instead a long transition period in which a future constitu-
tion could be negotiated between the parties. The IFP adopted an even stronger 
position against democratic participation, viewing the very notion of a demo-
cratically elected constituent assembly as inherently undemocratic (IFP 1992). 
Participation from this perspective ranged from elected representatives to party 
elites with very little space for public engagement.

Confronted with escalating violence, endless talks-about-talks and an apart-
heid government committed to a lengthy transition – including some form of 
power-sharing in which the white minority would continue to have a veto – 
the ANC and the democratic movement launched a public campaign for an 
interim government and a democratically elected constituent assembly. As 
the government in power, the NP was determined not to relinquish authority 
before securing effective safeguards against the future exercise of state power by 
the black majority. The collapse of the Codesa negotiations in mid-1992, after 
yet another massacre of black civilians, brought matters to a head. On the one 
hand, it defined the outer-limits of the NP government’s ability to insist on a 
purely elite-driven process, as the international community pushed for progress 
and even the United States declared that a minority veto was unacceptable. 
On the other hand, the gunning down of ANC protestors outside Bisho, in the 
Ciskei “Bantustan”, restrained those in the ANC who believed that mass popu-
lar participation and demonstrations – in what was termed the “Leipzig” option 
after the mass demonstrations that had brought down the East German regime 
in 1989 – would produce an unfettered constituent assembly. While overcoming 
the stalemate would require concessions from both sides, it was the post-cold war 
international consensus on the parameters of democratic transitions which ena-
bled the ANC to ultimately overcome both the NP and IFP attempts to avoid an 
elected constituent assembly.

Despite its preference for a democratically controlled constituent assembly, 
the ANC recognized that the white minority would refuse to negotiate without 
some guarantees of the outcome (ANC 1987). With this in mind, the ANC 
incorporated yet another form of participation. First, in 1988 the ANC adopted 
a set of constitutional principles (ANC 1988: 29) which it then promoted 
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through the Organization of African Unity (1989) until they were included in 
a United Nations General Assembly resolution defining the conditions that any 
future South African Constitution would have to meet in order to gain interna-
tional acceptance (UNGA 1989). At the same time, the ANC Constitutional 
Committee launched a public debate on the ANC’s constitutional principles and 
a proposed bill of rights which it published in 1990. After it returned to the coun-
try the ANC Constitutional Committee engaged in a series of broadly inclusive 
conferences to formulate and discuss the detail of these proposals (Klug 2000: 
95–103).

Building links with a number of university-based legal institutes, which  
co-hosted these events, the ANC Constitutional Committee brought together a 
wide range of participants to discuss constitutional alternatives. Invitations went 
out to different ANC regions, political structures and members of the tripartite 
alliance – the ANC, South African Communist Party (SACP) and the Congress 
of South African Trade Unions (Cosatu) – ensuring the participation of a range 
of activists from the trade unions, nongovernment and community-based organi-
zations. In addition, international experts and local academics were invited to 
present papers and to be actively involved in most of these conferences. Members 
of the ANC Constitutional Committee participated in these conferences and 
would meet at the end of each event to consider what had been learned and 
what needed to be done to incorporate such learning into the committee’s work. 
These events were also used by the committee to build its own network as well as 
to bring its members together and ensure their own participation in the consti-
tutional debates that were now going on at every level of the society. The format 
of these conferences produced a degree of participation, by both ANC aligned 
and independent (including foreign) participants, which was unique among the 
parties involved in the negotiations.

The ANC Constitutional Committee was, however, at times criticized by 
the ANC membership for not bringing the constitutional debates down to the 
grass roots, since the distribution of documents and proposals was haphazard and 
unreliable at the branch level. While many ANC branches in the cities held 
discussions or political education sessions around many of the Constitutional 
Committee’s documents there is little evidence that these processes were char-
acteristic of ANC branches in either the rural areas or for that matter in the 
urban “townships”, where ongoing violence and basic organizing consumed 
available resources. Nevertheless, the impact of the Constitutional Committee’s 
work profoundly reshaped the ANC’s constitutional posture. Although the 1988 
Constitutional Principles were ostensibly based on the ANC’s political manifesto –  
the 1955 Freedom Charter – their elucidation by the Constitutional Committee 
clearly went well beyond the Freedom Charter and in retrospect involved a signif-
icant shift in the ultimate vision. This shift was made possible by the participation 
and engagement of activists, regional representatives and the ANC leadership 
itself in the discussions and debates initiated by the Constitutional Committee.

Formal participation in the negotiation process was, from the outset, premised 
on a notion of consensus building between contending elites. The Conference 
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for a Democratic South Africa (Codesa), formed to negotiate the transition to 
a new constitutional order, reflected this elite pact-making process. Within the 
ANC the shift from constitutional debate to negotiations was accompanied by a 
demand for participation by the membership in the negotiations process itself as 
many felt the negotiators were becoming increasingly distanced from their demo-
cratic base. Again the ANC responded by attempting to establish negotiations 
fora at regional and local levels so as to keep a link between the negotiations 
process and membership. This too stretched the limits of resources and the rep-
resentative capacities of local leadership. Meanwhile, the apartheid government 
argued that there could not be a non-racial election until a new constitution 
provided a legal basis for universal adult franchise and as holder of state power for 
over 40 years the NP remained determined to control the outcome, or at least to 
ensure certain basic property and social interests through the insulation of private 
power in the post-apartheid order (Friedman 1993: 26–27).

If the ANC’s acceptance of a two-stage process, including a five-year govern-
ment of National Unity as well as a set of sunset clauses protecting the interests 
of civil servants, the military and undemocratic local government structures for 
five years, allowed the negotiations to proceed, it also had all the hallmarks of an 
elite pact. When negotiations resumed in the Multi-Party Negotiating Forum in 
early 1993, decision-making was premised on the notion of “sufficient consensus”,  
meaning that if agreement could be reached between the NP government 
and the ANC, negotiations would proceed despite disagreement from smaller 
negotiating parties. While this understanding enabled the constitution-making 
process to proceed, mass action, demonstrations and petitions represented the 
continuing intrusion of popular participation. Mass action, in the form of strikes, 
boycotts and demonstrations, played an important part in the ANC alliance’s 
own campaign to shape the transition, while various public displays of outrage 
and shows of strength were employed by groups on all sides, as they tried to 
ensure that their concerns would be placed on the agenda at the multi-party 
talks. As a result, the period of the multi-party negotiations and the writing of 
the “interim” constitution was marked by protests, demonstrations, campaigns 
and even an invasion of the World Trade Center in Kempton Park, the site of 
the multi-party negotiations.

This mass public participation in the constitution-making process exhibited 
both a diversity of claims and a degree of popular frustration with an undemo-
cratic negotiating process. A plethora of organizations and alliances gave voice 
to this diversity. For example, representatives of communities who were forcibly 
removed from their land under apartheid marched on the World Trade Center 
protesting the proposed constitutional protection of property, which they saw 
as an entrenchment of the apartheid distribution of property, and demanded 
constitutional recognition of their right to return to their land (Hadland 1993). 
The march in June 1993, in which a land rights memorandum was delivered to 
the negotiators, was followed by a march in central Pretoria in September 1993 
in which about 600 people from 25 rural communities threatened to reoccupy  
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land from which they had been removed by the apartheid government as a 
way of highlighting their demands for the unconditional restitution of land, 
the establishment of a land claims court and guaranteed security of tenure 
for farm workers and labor tenants. The Transvaal Rural Action Committee, 
which organized the march, also called for the rejection of the proposed prop-
erty clause in the constitution. From a completely different perspective the 
IFP joined with two other “Bantustan” governments and ultra-rightwing 
white racists to demand a halt to the negotiations and the cancellation of the  
April 24, 1994, elections in order that the “self-determination” of different 
ethnic groups could be recognized.

The multiparty Women’s National Coalition which came together to assert 
gender claims during the negotiations for the “interim” constitution provides 
an excellent example of a successful multi-faceted strategy of public participa-
tion. Bringing together women from all the parties who were appalled at how 
few women were participating in the process, the ANC’s Women’s League staged 
a sit-in at the negotiations and won the requirement that each delegation at 
the negotiations appoint a woman as one of its two Negotiating Council repre-
sentatives. As a result, South Africa was the first case where a body negotiating 
a new constitutional dispensation was formally constituted by an equal number 
of men and women. At the same time the Women’s League continued to press 
for greater participation within the ANC, winning a recommendation from the 
ANC’s national working committee that one third of all ANC candidates in the 
April 1994 elections be women (Saturday Star 1993).

Provisions for the establishment of a Constitutional Assembly (CA) were 
spelled out in Chapter 5 of the “interim” constitution, which came into force on 
the date of the first democratic elections in April 1994. Constituted by a joint 
sitting of the two houses of Parliament – the National Assembly and the Senate –  
the CA was given two years, from the first sitting of the National Assembly, 
to pass a new constitutional text. At its first meeting on May 24, 1994, the 
Constitutional Assembly, comprised of 490 members from seven political parties, 
elected Cyril Ramaphosa of the ANC as its chairperson and Leon Wessels of the 
NP as deputy chairperson. At its second meeting in August 1994 the CA estab-
lished a 44-member Constitutional Committee to serve as a steering committee 
and created an administrative structure to manage the process of constitution-
making. In addition to the Constitutional Committee, the CA set up six theme 
committees in September 1994. These committees empowered legal and policy 
experts “to collect information, ideas, views, and submissions from political 
parties, interest groups, and individuals on issues that would come to form the 
content of the constitution” (Bell 1997: 34). The theme committees held a series 
of seminars and conferences that involved members of the CA, interest groups, 
academics and nongovernment organizations in debates over different sections 
of the draft constitution. In addition, a technical refinement team worked to 
ensure consistency throughout the fast-growing document and made certain it 
was written in plain language that ordinary citizens could read and understand. 
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Apart from these informal mechanisms, the Constitutional Assembly was also 
required by the interim constitution to appoint an independent panel of seven 
constitutional experts to provide advice to the CA and serve as a partial dead-
lock-breaking mechanism if the CA was unable to achieve a two-thirds majority 
within the required period of time.

The CA’s administrative team handled support for the assembly and among 
its other tasks facilitated public participation in the process. This was done under 
three distinct programs: a public participation program that included both written 
and electronic submissions; a constitutional education program; and a consti-
tutional public meetings program. In addition, the CA published a newsletter, 
Constitutional Talk, devoted to explaining the process. Over 200 members of 
the CA participated in public meetings held on all nine provinces, and it “was 
calculated that 20,549 people attended workshops, and 717 organizations par-
ticipated” (Ebrahim 1998: 244). Radio and television were also used to promote 
debate and educate the public about the constitution-making process. A national 
survey commissioned by the CA found that the CA’s “media campaign reached 
65 per cent of all adult South Africans in the three months between 15 January 
and 19 April 1995” (id.: 243).

Under the slogan “You’ve made your mark now have your say” the CA called 
on the public to submit suggestions on what they wanted included in the new 
constitution. Over two million submissions were received and while most of them 
were simply petitions over 11,000 were classified as substantive submissions (id.: 
244). The CA also had a telephonic talk-line entitled Constitutional Talk-Line, 
which provided up-to-date briefings on progress in the CA and allowed the over 
10,000 people who made use of it “to record their comments and submissions” 
(id.: 246). This produced one of the most iconic images of this period, a full-page 
newspaper advert of President Nelson Mandela standing in a driveway making 
his submission on a cell-phone. As Christina Murray points out, the statistics do 
not do justice to the program in two ways: first, they do not reflect the “vitality 
and energy” of the public participation program (Murray 2001: 818), and second, 
“they conceal the fact that its goals were not always clear” although “[o]ne goal 
frequently invoked was that the new constitution should be ‘owned’ by all South 
Africans” (id.: 821–22).

The degree of public exposure to the constitution-drafting process was prob-
ably at that time without historical precedent anywhere in the world. Hundreds 
of public meetings were held to advertise the drafting of the constitution and 
to invite public participation in the process. The Constitutional Assembly 
published its own monthly newsletter, and there was an extensive publicity 
campaign on television and radio. Furthermore, genesis of the constitution from 
first draft to final product could be followed on a daily basis on the internet site 
of the Constitutional Assembly. In November 1995, the administrative team 
distributed four million copies of the working draft, which was finally approved 
by 87 percent of the members of the Constitutional Assembly on May 8, 1996 
(Bell 1997).
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The death penalty and the constitution

Colonial violence, of which capital punishment was the most symbolic, was 
a central feature of state society relations from long before the founding of 
the Union of South Africa in 1910. Nevertheless, the Annual Report of the 
Department of Justice described “the year of Union as a hanging year” (Chanock 
2001: 536), reflecting the symbiosis between colonial rule and the exercise of 
capital punishment that would continue to be reflected in the coincidence 
between the number of hangings each year and periods of heightened resist-
ance to colonialism and apartheid. Robert Turrell describes hanging in South 
Africa as “a symbolic expression of political power” (2004: 7) and how the “white 
men in power used the death penalty as a weapon for social discipline” (id.: 46). 
From 1910 until 1958 there were three crimes for which death was an available  
sentence – murder, treason and rape. After 1958, the legislature created “eight 
new capital offences” including “robbery and housebreaking with aggravating 
circumstances (1958), sabotage (1962), receiving training that could further the 
objects of communism or advocating abroad economic or social change in South 
Africa by violent means . . . (1963), kidnapping and childstealing (1965), and 
‘participation in terroristic activities’ (1967)” (Dugard 1978: 127–28).

As resistance to apartheid grew in the 1980s there was a steady increase in 
hangings (Murray, Sloth-Nielsen and Tredoux 1989: 154). Of the approximately 
4,415 death penalty executions between 1910 and the moratorium in 1989, about 
80.34 percent or 3,547 took place during the apartheid years 1948–89.

Stopping the execution of prisoners on death row was one of the preliminary 
issues in the lead up to negotiations between the ANC and the apartheid govern-
ment. By 1989 the revived Society for the Abolition of the Death Penalty was 
joined by a growing “Save the Patriots” campaign that focused on those on death 
row for political offenses (Simpson and Vogelman 1989). Responding to these 
pressures F. W. de Klerk, in his speech opening Parliament on February 2, 1990, 
stated that the government was rethinking the death penalty and declared an 
immediate suspension of executions pending reform (de Klerk 1990). Despite this 
moratorium there were two further executions in the nominally “independent” 
Bophuthatswana and Venda “Bantustans” in 1990 and 1991. While the 1989 
Harare Declaration had called on the apartheid regime to “[c]ease all political 
executions” (OAU 1989: Section III, 19.5), in order to create a climate for nego-
tiations, the ANC’s proposed Bill of Rights for a New South Africa declared, 
under the right to life, that “[c]apital punishment is abolished and no further 
executions shall take place” (ANC 1990: Art 2 (3)).

Despite these developments, the parties in the Multi-Party Negotiating Forum 
in 1993 could not reach agreement on the abolishment of the death penalty. 
In their book on South Africa’s Transitional Bill of Rights two members of the 
Technical Committee on Fundamental Rights during the Transition, Lourens du 
Plessis and Hugh Corder, describe how it came about that the “interim” constitu-
tion’s chapter on fundamental rights includes the right to life but did not specify 
what this might mean for either the death penalty or abortion, both issues of 
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concern to the parties. They point out that the ANC and its allies wanted these 
issues left to be decided by a “representative constitutional assembly” but agreed 
that the moratorium on executions should be entrenched for the duration of the 
transition (du Plessis and Corder 1994: 146–47). However, the NP government 
“disagreed with ‘the entrenchment’, in any form, of a moratorium on the death 
sentence” (id.: 146). As a result, the 1993 “interim” constitution protected the 
right to life but did not address the scope of this right.

One of the first cases brought to the newly established Constitutional Court 
challenged the constitutionality of capital punishment. In his opinion for the 
court, Justice Chaskalson bemoaned the fact that this contentious issue was left 
to the court stating that “[i]t would no doubt have been better if the framers of the 
Constitution had stated specifically, either that the death sentence is not a com-
petent penalty, or that it is permissible in circumstances sanctioned by law. This, 
however, was not done and it has been left to this Court to decide whether the 
penalty is consistent with the provisions of the Constitution” (S v Makwanyane 
and Mchunu 1995: para 5). Appearing before the court the “Attorney General 
argued that what is cruel, inhuman or degrading depends to a large extent upon 
contemporary attitudes within society, and that South African society does not 
regard the death sentence for extreme cases of murder as a cruel, inhuman or 
degrading form of punishment” (id.: para 87). Responding to this claim Justice 
Chaskalson stated that he was “prepared to assume that it does and that the 
majority of South Africans agree that the death sentence should be imposed in 
extreme cases of murder” but argued that “[t]he question before us, however, is 
not what the majority of South Africans believe a proper sentence for murder 
should be. It is whether the Constitution allows the sentence” (id.).

Recognition that public opinion seemed to favor the retention of the death 
penalty posed a distinct problem for the fledgling Constitutional Court as it set 
out to establish its place and legitimacy as a new and unique institution in the 
South African legal order. Asserting its role as the protector of the constitution 
and human rights in a post-apartheid South Africa, the court chose this oppor-
tunity to declare that it would “not allow itself to be diverted from its duty to act 
as an independent arbiter of the Constitution” (S v Makwanyane and Mchunu 
1995: para 89). Discounting the significance of public opinion to it’s role, the 
court argued that public opinion in itself is “no substitute for the duty vested in 
the Courts to interpret the Constitution and to uphold its provisions without fear 
or favor” (id.: para 88). If public opinion were to be decisive, Justice Chaskalson 
declared, “there would be no need for constitutional adjudication” (id.).

The Constitutional Court’s blunt dismissal of public opinion was, however, 
mediated by a second line of argument which appeared in a number of the con-
curring opinions. Here the justices justified their rejection of the death penalty, 
despite opposing public opinion, as based on the recognition of a national will 
to transcend the past and to uphold the standards of a “civilised democratic” 
society (id.: para 199). Society’s will to break with its past and to establish a com-
munity built on values antithetical to the maintenance of capital punishment 
is evidenced, according to the court, in the adoption of a new constitution and 
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bill of rights. As Justice O’Regan argued in her concurring opinion, the “new 
Constitution stands as a monument to this society’s commitment to a future in 
which all human beings will be accorded equal dignity and repect” (id.: para 344). 
In these arguments, the court seemed to embrace the legal fiction of the 1993 
Constitution’s preamble which, despite its negotiated status and formal adoption 
by the unrepresentative tricameral Parliament, announced, “We, the people of 
South Africa declare that . . . [and] therefore [adopt] the following provisions . . .  
as the Constitution of the Republic of South Africa” (Preamble, 1993 Const).

Embracing the “altruistic and humanitarian philosophy which animates 
the Constitution enjoyed by us nowadays”, as the true aspirations of the South 
African people, Justice Didcott also rejected the undue influence of public opin-
ion. First, Justice Didcott repeated Justice Chaskalson’s citation of the classic 
statements by Justices Powell and Jackson of the United States Supreme Court, 
who argued respectively that the “assessment of popular opinion is essentially a 
legislative, not a judicial, function”, and that “the very purpose of a bill of rights 
is to withdraw certain subjects from the vicissitudes of political controversy, to 
place them beyond the reach of majorities”. Then Justice Didcott went on to 
argue that the decision to abolish or retain capital punishment is a constitutional 
question, the determination of which is the duty of the Court and not of repre-
sentative institutions (id.: para 188).

This concurrent rejection of public opinion and embracing of national val-
ues was repeated by Justice Kentridge. Arguing that public opinion, “even if 
expressed in Acts of Parliament, cannot be decisive” (id.: para 200), he suggested 
that while clear public opinion “could not be entirely ignored”, the Court “would 
be abdicating [its] . . . constitutional function” if it simply deferred to public opin-
ion (id.). Justice Kentridge then proceeded to discount any evidence of public 
opinion on the grounds that there had been no referendum or recent legisla-
tion (id.: para 201) and instead he suggested that the reduction in executions 
after 1990 and the official executive moratorium on the death penalty, “while 
not evidence of general opinion, do cast serious doubt on the acceptability of 
capital punishment in South Africa” (id.). These countermajoritarian concerns 
over the “appeal to public opinion” (id.) are overshadowed in the court’s argu-
ments by a reliance on the “evolving standards of civilization” (id.: para 199) 
which the court infers are incorporated into South African jurisprudence by the 
country’s aspiration to be a free and democratic society (id.: paras 198–99). It is 
this national ambition, contained in the constitutional commitment “to promote 
the values which underlie an open and democratic society based on freedom and 
equality” (1993 Const., s 35) which the court presents as the source of social 
mores underlying the new constitutional dispensation. It is in this context then 
that Justice Kentridge concludes that the “deliberate execution of a human, how-
ever depraved and criminal his conduct, must degrade the new society which is 
coming into being” (S v Makwanyane and Mchunu 1995: para 199). A similar 
reliance on the constitution’s inherent morality as a source of a public or national 
will which supercedes simple public opinion can be found in Justice Langa’s argu-
ment that “implicit in the provisions and tone of the Constitution are values of 
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a more mature society, which relies on moral persuasion rather than force; on 
example rather than coercion” (id.: para 222).

Conclusion: Constitutional rights and the limits of public 
participation

Participation in South Africa’s constitution-making process took place at multiple 
levels over the course of the political negotiations towards an interim constitu-
tion and during the period of the Constitutional Assembly that produced the final 
1996 post-apartheid Constitution. While this participation was at times essential 
to moving the process forward and to securing the inclusion or exclusion of par-
ticular rights, such as property and land rights, in the case of the death penalty 
there was a vast disjuncture between what most agreed was the common desire of 
people from across the political spectrum and the inability of the parties to come to 
any resolution of the issue during the negotiations over the interim constitution. 
By the time the final constitution was being negotiated the death penalty had 
been struck down by the Constitutional Court, which pointedly argued that popu-
lar desire was not the basis upon which the right not to be subject to inhumane 
treatment could be decided. Despite popular unhappiness at this decision the CA 
declined to make any changes to the formulation of the right to life and the right 
to be free of inhumane or degrading treatment, changes that might have overruled 
the decision of the Constitutional Court. Neither did the CA take the opportunity 
to explicitly declare the death penalty to be an unconstitutional punishment.

This outcome, in which the death penalty was declared by the Constitutional 
Court to be incompatible, in most circumstances, with the constitution’s protec-
tion of the right “not to be treated or punished in a cruel, inhuman or degrading 
way”, reveals the limits of public opinion and participation in the South African 
constitution-making process. This tension is not, however, unique to South Africa 
since the protection of “social outcasts and marginalised people” is an essential 
feature of constitutionalism which not only enables democracy but also protects 
human rights, including the rights of those who Justice Chaskalson described as 
the “worst and the weakest amongst us”. Even as public opinion seems to favor 
the return of the death penalty and some politicians continue to appeal to this 
instinct, the fact that the CA did not respond to the court’s 1995 decision and 
that it would now take a constitutional amendment or dramatic shift in judicial 
opinion to reintroduce capital punishment, indicates that there are indeed some 
circumstances where public participation and simple democratic majorities are 
not appropriate sources of decision making in the constitution-making process.
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17	 A success story of participation?
LGBTI rights in South Africa

Veronica Federico

Introduction

“No constitution, no legislation without participation” could easily be regarded 
as the leitmotiv of any constitution-making and relevant law-making exercise 
in the first two decades of the 21st century. From Iceland to South Africa, from 
Bolivia to the Fiji Islands, constitution-makers and law-makers know that if the 
process has no participatory mechanism, it will be hard to paint it as legitimate 
and truly democratic. Participation may be pursued through several and very dif-
ferent mechanisms and institutes; it can be a sham participation or a substantial 
one, it can target and include solely elite, very specific and informed stakehold-
ers, or it can be open to wider sectors of society (Allegretti, Corsi, Allegretti, 
2016; Cornell, 2011; Suteu, 2015; Saati, 2015), and scholars who have recently 
engaged in inquiring into the concept, mechanisms, forms, levels of inclusive-
ness, etc. Nonetheless, participation is not the panacea and we cannot assume 
that as long as there has been a participatory process in the constitution-making 
or law-making the outputs are automatically good products, in both legal and 
socio-political terms. Moreover, research also highlights participation’s “dark 
side” when specific stakeholders or social, political, religious, ethnic, etc. groups 
use participatory mechanisms to uphold their interests to the detriments of other 
groups or society as a whole (Gluck, Brandt, 2015; Moehler, 2008).

Since the democratic transition at the beginning of the 1990s, South Africa 
has been a laboratory for experimental participation in both constitution- 
making and law-making processes (but also in broader terms in policy-making) 
and several participatory mechanisms at the different stages of the constitution 
and law-making processes have been implemented. The outcomes, especially 
when it concerns the constitution-making processes, have been largely posi-
tive in terms of the intrinsic quality of the constitution and legislation, of the 
legitimacy of the single act and of the whole legal system, of inclusiveness and 
nation-building, and in terms of democracy. As a product of participatory mech-
anisms itself, the 1996 South African Constitution imposes both the National 
Assembly and the National Council of Provinces (the Parliament’s two 
houses) to “facilitate public involvement in the legislative and other processes 
of the Assembly/Council and its committees” (Art. 59(1)(a) and 72(1)(a)).  
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The Constitutional Court, in a case concerning the role of public participation 
in the law-making process, maintained that

Parliament and the provincial legislatures have broad discretion to deter-
mine how best to fulfill their constitutional obligation to facilitate public 
involvement in a given case. [. . .] Undoubtedly, this obligation may be 
fulfilled in different ways and is open to innovation on the part of the legis-
latures. In the end, however, the duty to facilitate public involvement will 
often require Parliament and the provincial legislatures to provide citizens 
with a meaningful opportunity to be heard in the making of the laws that 
will govern them. Our Constitution demands no less.

(Doctors for Life International v Speaker of the  
National Assembly and Others 2006, at 146)

Despite the constitutional mandate, reinforced by the Constitutional Court case 
law, by the political rhetoric about participatory democracy, and by specific ini-
tiatives and programmes designed to ensure that Parliament facilitates public 
involvement in all its functions, enhancing participation and making it an effec-
tive tool for constitution and law-making processes is not easy, especially in very 
divided countries, characterised by profound cultural and political cleavages and 
by divergent socio-economic interests Lerner, 2011.

Against this backdrop, the chapter enquires into a successful participation 
story: the inclusion in the 1993 and 1996 Constitution of “sexual orientation” 
as listed ground in the equality clause, the repeal of the apartheid’s anti-sodomy 
laws, and the enforcement of very progressive legislation allowing for same sex 
marriage and adoption rights for homosexual couples, thanks to the mobilisation 
of LGBTI organisations that seized any participation opportunity to lodge their 
claims. The purpose of the chapter is twofold. On the one hand, it critically 
analyses this successful story and discusses the participatory mechanisms them-
selves and the strategies undertaken by LGBTI organisations and movements 
to make their voice heard and to translate their political and cultural claims 
into constitutionally entrenched clauses, into acts of Parliament and into courts’ 
judgments. On the other hand, it investigates the concrete capacity of the law, 
even when it is the product of participatory processes, to be a vector for social 
change. Doubtlessly, as regards LGBTI rights, South Africa presents one of the 
most progressive legal frameworks in the world, and yet the country remains 
deeply embedded in a culture of heteronormativity, dominated by patriarchy 
and homophobia. The anti-discrimination constitutional clause, legislation, and 
case-law have not been imposed by any alien entity; they are the direct product 
of bottom-up participatory processes that LGBTI organisations have proficiently 
used to advocate for their rights. So: anti-discrimination, same sex marriages, and 
adoption rights meet the needs and requests of South African LGBTI people. 
Nonetheless, this proved insufficient to foster a radical social change.

The outcome of very recent research shows that 72 percent of the South 
African population still feel that same sex activity is “morally wrong” and 70 
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percent feel strongly that homosexual sex and breaking gender dressing norms is 
“disgusting”.1 “While gay and lesbian people have been much more visible and 
vocal in post-apartheid South Africa [. . .] disturbing levels of violence against 
them have persisted and increased both in number and brutality” (The Other 
Foundation, 2016:10). The awful practice of “corrective rape”, that is, raping les-
bian and gay people to convert them to heterosexuality (Hunter-Gault, 2015),2 
and the extremely high numbers of sex-related crimes and harassment show the 
other side of this success story.

Participation in the constitution-making process: The inclusion 
of sexual orientation in Art. 9 listed grounds

“South African law has never treated gays and lesbians kindly” (Gevisser, 
Cameron, 1995:91). Both British rule and the Roman Dutch law, the two pillars 
of the white legal system, criminalised and punished homosexuality. According 
to the principles of the Roman Dutch law, sodomy and unnatural immoralities 
had to be punished by hanging and immediate burning of the body, and this per-
fectly fitted the typical British colonial anti-sodomy law. The criminalisation of 
same sex conduct was a fertile terrain for apartheid ideology, which was “based 
on keeping the white nation not only racially pure, but morally pure as well” 
(Cage, 2003:14). The state intrusion into South African private life was very per-
vasive and was an instrument for social control and repression of the opposition. 
The Sexual Offences Act of 1957 banned the private gathering of two or more 
gay men3 which meant, on the one hand, that “gay clubs and restaurants were 
theoretically operating illegally” (Reddy, 1998:69), and, on the other hand, that 
the apartheid regime could use anti-sodomy legislation as an additional tool for 
political oppression, effectuating invasive controls on private gatherings in the 
name of morality (Retief, 1995). Of course, this reinforced the idea of homosexu-
ality as a crime (da Costa Santos, 2013).

Despite the fact that homosexual activism has been present in South Africa 
since 1966, the democratic transition opened new political opportunities for 
LGBTI movements (Currier, 2012). The complex and multifaceted evolution 
of LGBTI organisations in South Africa is the object of an interesting literature 
(Currier, 2012; Gevisser, Cameron, 1995; Nicol, 2005) that we cannot discuss 
in this work. Suffice to recall that “the gay movement was never a cohesive phe-
nomenon with a strong, collective voice”, as “the particular fragmented forms 

1	For more detail: http://mg.co.za/article/2016-09-07-new-report-reveals-south-africans-attitudes-to- 
homophobia-and-gender-noncomformity.

2	 For a recent media report on this crime: http://www.telegraph.co.uk/women/womens-life/11608361/
Corrective-rape-The-homophobic-fallout-of-post-apartheid-South-Africa.html.

3	Section 20a of the Act stated: “(1) a male person who commits with another male person at a party 
an act which is calculated to stimulate sexual passion or to give sexual gratification shall be guilty 
of an offence; (2) For the purpose of subsection (1) “a party” means any occasion when more than 
two persons are present”.
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that sexual politics have taken in the last 50 years of South African history 
reflect the complex interplay of sexual identity with the politics of race, class 
and gender” (Cock, 2005:35). LGBTI organisations were neither necessarily 
anti-apartheid nor multiracial, so that in 1987, at the International Lesbian and 
Gay Alliance (ILGA) ninth annual conference in Cologne, Germany, Alfred 
Siphiwe Machela, a black South African gay, described the gay community of the 
country as divided into two parts: “a white camp interested in gay social activities 
only, and a black camp which puts its weight behind all movements that are truly 
committed to the liberation of all South Africans” (Croucher, 2002:319).

In the context of the transition, however, LGBTI organisations proliferated, 
and were able to gain visibility and to make their voice heard in the constitution-
making process. This could not be taken for granted, first of all because of the 
fragmentation and scarce politicisation of South African LGBTI movements, but 
also for the skepticism that the liberation movements themselves had regarding 
the inclusion of LGBTI rights in the new legal system.4 Moreover, in the late 1980s 
and early 1990s the country remained deeply imbued with homophobia and the 
large majority of the African population perceived any deviation from the het-
erosexual paradigm as “un-African” phenomena. The inclusion of the “gay rights 
clause in the South Africa post-apartheid Constitution [. . .] represents a paradox, 
given the commitment of the post-apartheid state to mass participation in policy 
formulation and the high level of homophobia in South Africa” (Cock, 2005:188).

Obviously, participatory constitution and law-making processes do not nec-
essarily mean the simple transposition in the final outcome (constitution or 
legislation) of mainstream public opinion views and perceptions. Furthermore, 
as already highlighted by Klug in the previous chapter, there might be issues that 
find better regulation through discussions in other arenas (i.e., for example, the 
courts). For other issues, as is the case for LGBTI rights, participatory mecha-
nisms might favour specific interests and aspirations that may oppose mainstream 
public opinion.

On the cusp of the democratic transition away from apartheid in the late 
1980s and early 1990s, lesbian and gay activists took advantage of national 
liberation movement frames of equality to encourage ANC leaders to endorse 
lesbian and gay rights in the re-imagined, inclusive South Africa.

(Currier, 2012:15)

Under the pressure of internal and international LGBTI rights organisations, in 
1992 the ANC included a specific anti-discrimination provision in its politi-
cal agenda, encompassing the idea of discrimination on the ground of sexual 
orientation in the Bill of Rights for a New South Africa prepared by the ANC 

4	 In August 1987, Ruth Mompati, an ANC executive member, adamantly stated, “I cannot even 
begin to understand why people want lesbian and gay rights. The gays have no problems. They have 
nice houses and plenty to eat. I don’t see them suffering. [. . .] The gay issue is being brought up to 
take attention away from the main struggle against apartheid” (quoted in Tatchell, 2005:142).
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Constitutional Committee5 (Croucher, 2002). The Democratic Party and the 
Inkatha Freedom Party did the same, as most of the opposition parties and 
groups did, to create a distance from the LGBTI discriminatory policies of the 
Government of Pretoria. Moreover, by the early 1990s, the issue of the recogni-
tion of LGBTI people’s rights became a topic of academic and scientific debate, 
so that in the scientific literature on the future of the South African legal system 
sexual orientation was often mentioned (Sachs, 1992; Cameron, 1993).

The constitution-making process was a complex, two-step inclusive process.6 
Very interestingly, during the long and complex negotiations that led to the 
enactment of the 1993 interim Constitution, the Equality Foundation7 hired a 
prominent lawyer, K. Botha, as lobbyist for the gay and lesbian movement, “to 
spend time at the constitutional negotiations and engage with all key parties” 
(Bilchitz, 2015:9). In this first step, in fact, lobbying at the negotiation table 
was a successful strategy associated with a highly structured submission by the 
Equality Foundation to the Technical Committee on Fundamental Rights: the 
1993 interim Constitution encompassed an enumerated equality clause that 
included sexual orientation.

The second step of the constitution-making process was heavily character-
ised by participation as strategic axis to avoid the phenomenon of “constitutions 
without constitutionalism”8 and to legitimise the whole transition, as described 
by Klug in the previous chapter. In early 1995, the Constitutional Assembly 
launched an ambitious participation programme that included both written and 
electronic submissions, together with a constitutional educational programme 
and a constitutional public meeting programme (Skjelten, 2006). The challenge 
was to solicit a population of more than 40 million people, most of whom were 
illiterate with no access to print or electronic media. Without the necessary 
education, consultation would have been sham and meaningless. The strategy 
of running concomitant programmes was successful: nearly 1.7 million peti-
tions and submissions were received. The bulk of these were petitions, whereas 
substantive submissions were relatively fewer in number. Both petitions and  

5	So that section 8 on gender rights provided that:
(1)	 Discrimination on the grounds of gender, single parenthood, legitimacy of birth or sexual 

orientation shall be unlawful.
(2)	 Legislation shall provide remedies for oppression, abuse, harassment or discrimination based 

on gender or sexual orientation.
(3)	 Educational institutions, the media, advertising and other social institutions shall be under a 

duty to discourage sexual and other types of stereotyping. For the full text of the ANC Bill of 
Rights: http://www.anc.org.za/show.php?id=231.

6	A broad literature exists on the topic. See inter alia: Ebrahim, 1998; Spitz, Chaskalson, 2000; 
Federico, Fusaro, 2006; Klug, 2010.

7	The Equality Foundation was established in 1993 as a follow up on the National Law Reform Fund 
with the explicit aim of lobbying for the inclusion of “sexual orientation” in the equality clause of 
the interim Constitution.

8	This is a typical example of what political scientists name the influence of the “political opportu-
nity structure” on social movements and civil society organisations.
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submissions dealt with a wide variety of issues, among them, LGBTI rights. Once 
the Constitutional Assembly had elaborated a refined working draft, this docu-
ment was once again open to public comments from late November 1995 to the 
end of February 1996. About 250,000 submissions were received in this second 
phase, the vast bulk of which were petitions focusing on few topics: the death 
penalty, sexual orientation, and animal rights.

The success of the inclusion of the sexual orientation clause in the interim 
constitution had led to the creation of an umbrella organisation, the National 
Coalition for Gay and Lesbian Equality (NCGLE) to coordinate the participation 
and seize all opportunities to lobby for equality in the Constitutional Assembly.9 
Out of the almost two million submissions received by the Constitutional 
Assembly in the first phase of the participation programme, 7,032 were from gays, 
lesbians, and sympathetic persons, and about 13,000 were the signatures on peti-
tions for the inclusion of LGBTI rights in the final constitution, whereas there 
were only 564 submissions opposing the inclusion of sexual orientation as listed 
ground (Botha, 1996). Once again, despite the hostile environment for lesbians 
and gays in South Africa,10 a “virtuous confluence of many factors” allowed “the 
fragmented and poorly-organised lesbian and gay movement to achieve inclusion 
of sexual rights as part of the democratic project for South Africa” (da Costa 
Santos, 2013:330).

Noticeably for the purpose of this chapter, the NCGLE and other vocal LGBTI 
organisations were capable of producing some very focused submissions, framing 
their claims into the technical language of rights. In association with a number of 
other elements (international lobby, awareness of some prominent ANC leaders, 
the tension towards an inclusive rights-oriented constitution-making process) this 
proved to be the right approach. In fact, despite the large participation programme, 
the “process was an expert-dominated one”, where well-structured submissions, in 
line with the very progressive approach of the constitution-making process, had a 
greater chance of being positively considered (Cock, 2005:194).

Participation in the implementation of LGBTI constitutional 
rights

As a cascade effect of the constitutional protection of LGBTI persons,11 a num-
ber of post 1994 laws encompass fundamental anti-discrimination standing,  

  9	 The NCGLE was launched at the end of 1994 explicitly to fight for the retention of sexual orien-
tation in the equality clause of the constitution. At its peak, the NCGLE claimed a membership 
of almost 80 affiliated organisations. It disbanded in 1999, and was replaced by the Lesbian and 
Gay Equality Project, as will be described later in the chapter.

10	 In a survey conducted contemporary with the first participation programme launched by the 
Constitutional Assembly and reaching respondents in all South African provinces, 48 percent 
identified themselves as anti-gay, 44 percent opposed granting homosexuals equal rights in the 
constitution, 64 percent were against recognising the right to marry, and 68 percent disagreed 
with any adoption rights for homosexuals (Cock, 2005:194).

11	 It is important to recall that the Constitution provides for both vertical and horizontal applica-
tion of its provisions, so that the anti-discrimination clause has to be enforced not only in the 
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among which the Labour Relations Act of 1995 defines and sanctions the  
discrimination on the basis of sexual orientation as an unfair labour practice, 
and the Employment Equity Act 55 of 1998 defines “family responsibility” as to 
include gay and lesbian relationships.

In the meanwhile, building on the success of the constitution-making process, 
the NCGLE focused on obtaining legal advancements through the implemen-
tation of the constitutional rights by the judiciary. The coalition, which later 
became the Lesbian and Gay Equality Project, filed a number of lawsuits that 
contributed towards deeply transforming the legal framework for LGBTI peo-
ple. Since the landmark decision of 1998, National Coalition for Gay and Lesbian 
Equality & Another v. Minister of Justice & Others, when the Constitutional Court 
declared all sodomy laws inconsistent with the Constitution, “one by one the 
Court [has] struck down legislation which restricted the legal entitlements of 
people in same-sex relationships, including immigration privileges (National 
Coalition for Gay and Lesbian Equality & Others v. Minister of Home Affairs & 
Others, 1999), spousal benefits (Satchwell v. President of the Republic of South 
Africa & Another, 2003), adoption (Du Toit & Another v. Minister of Welfare 
and Population Development & Others, 2002), and parental rights (J & Another v. 
Director General, Department of Home Affairs and Others, 2003)” (Lee, 2010:35).

The Court’s case-law strongly contributed to end the criminalisation of homo-
sexual acts in South Africa,12 and in 2005 it held that the common law definition 
of marriage that excluded same-sex couples from enjoying the same rights as 
heterosexual ones was discriminatory13, and inconsistent with the Constitution 
(Minister of Home Affairs and Another v. Fourie & Another, 2005). The Court 
decided to suspend its judgment for twelve months to allow Parliament to amend 
existing marriage law, and urged Parliament to widely consult before adopting 
the new legislation, as the law should serve as “a great teacher, establish[ing] 
public norms that become assimilated into daily life and protect[ing] vulnerable 
people from unjust marginalisation and abuse”.14 The law-making process was 
complex:15 in March 2006 the South African Law Reform Commission16 issued 
its report arguing in favour of an act recognising the possibility for same-sex part-
nerships to choose both “civil unions” and “marriage”,17 but the first draft of the 

relations between the State and the individual, but also in whatever private-private transaction 
and relationship.

12	 For a more detailed discussion, see: Berger, 2008; Cameron, 2014; Cock, 2005; da Costa Santos, 
2013; de Vos, 2008.

13	 Marriage Act 25 of 1961.
14	 Minister of Home Affairs and Another v. Fourie & Another, (CCT 60/04) of 1 December 2005, at 

557A.
15	 For an in-depth analysis, see: De Vos, Barnard, 2007.
16	 The South African Law Reform Commission (SALRC) is an independent body that is account-

able to the Minister of justice, and consists of nine members, appointed by the President of the 
Republic. Its tasks consist of making recommendations for the development, improvement, mod-
ernisation, or reform of legislation.

17	 South African Law Reform Commission, Report on Domestic Partnerships (Project 118) (2006) at 
292 para. 5.3.15, 296 para. 5.4.11, and 305 para. 5.6.2.
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Civil Union Bill 26 of 2006 tabled in Parliament in September 2006 did not  
provide this choice, shelving the option of marriage for same-sex couples. The bill 
was opened to public debate. The hearings held by the Parliamentary Portfolio 
Committee turned out to be highly contested arenas.18 “The public participation 
debates surrounding the Civil Unions Bill also revealed widely held homopho-
bic and patriarchal attitudes that were sanctioned and promoted by citizens and 
religious, political and traditional leaders” (Robins, 2008:148). To contrast the 
homophobic atmosphere that surrounded the hearings and to redress the struc-
tural configuration of the bill, a number of constitutional lawyers filed very  
precise submissions19 and LGBTI organisations mobilised to make mass-based 
support for the marriage-equality campaign visible to the South African public 
(Currier, 2012:97). At this stage, the ANC was obliged to exert its power to 
review the bill in order to comply with the Constitutional Court’s requirements. 
“The Court’s judgment had left the ANC in a precarious position: it had to com-
ply with the Court’s judgment while aware that the vast majority of its voters 
were strongly opposed to it” (De Vos, Barnard, 2007:820). The final version of 
the bill was signed into law by the Deputy President on 28 November 2006.

On 1 December 2006, the Civil Union Act n. 17, “Noticing that the family 
law dispensation as it existed after the commencement of the Constitution did 
not provide for same-sex couples to enjoy the status and the benefits coupled 
with the responsibilities that marriage accords to opposite sex couples, entered 
into force, “to provide for the solemnisation of civil unions, by ways of either 
a marriage or a civil union” (Preamble, Civil Union Act n. 17, 2006). Once 
again, participation was crucial to secure that the law meets LGBTI people’s 
expectations. So, in the case of LGBTI rights in South Africa participation 
proved to matter.

Ten years later, the country remains the only African country to have legal-
ised same-sex marriages. According to the most recent available statistics that 
date back to December 2012, from 2007 to 2011 3, 327 marriages and civil unions 
have been celebrated in South Africa under the Civil Union Act of 2006,20 
which is a really small number, even if weighted against the generalised low 
South African marriage rate, and according to estimates up until 2014 the total 
number has reached 6,500.

18	 Mail & Guardian, 26 September 2006; in their analysis on the Civil Union Act, De Vos and 
Barnard argue that Parliament “failed to inform the public of the constitutional and legal param-
eters within which the consultation was supposed to take place, and this opened the door to high 
levels of contentiousness and to several misleading submissions” (De Vos, Barnard, 2007:814–16).

19	 See Minutes of the Home Affairs Portfolio Committee, Civil Union Dill Deliberation, November 2007, 
available at: https://pmg.org.za/committee-meeting/7592/.

20	 Noticeably, statistics do not make any difference between heterosexual and same-sex couples. 
Heterosexual couples can choose whether to get married under the Civil Union Act or under the 
1961 Marriage Act. The number of celebrated marriages and civil unions is low, even considering 
that South Africa has one of the lowest marriage rates in the world. Reasons for this are complex, 
and scholars argue it is mainly due to poverty and education. For further details: http://www.
statssa.gov.za/publications/P0307/P03072011.pdf.

http://www.statssa.gov.za/publications/P0307/P03072011.pdf
http://www.statssa.gov.za/publications/P0307/P03072011.pdf
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It is controversial to evaluate the importance of the Act simply and solely 
against the number of marriages and civil unions celebrated,21 and yet this 
is a significant datum. It is equally true, however, that the above mentioned 
2015 survey on South Africans’ attitudes towards homosexuality and gender 
non-conformity shows that “between 2012 and 2015 there has been a tenfold 
increase in the number of South Africans who strongly agree with allowing 
same-sex marriage” (The Other Foundation, 2016, ii). Does law matter, then?

Concluding remarks: From legal change to social transformation

Legal change has a substantial and concrete impact on people’s lives: first and 
foremost, no one can any longer be arrested or legally harassed for consensual 
same-sex relationships in South Africa, people cannot be discriminated against 
in the workplace, and same-sex marriages and partnerships can claim a number 
of very relevant rights.

The legal framework matters in terms of rights and liberties, in terms of political  
opportunities, and in terms of social, political, and cultural identification and 
self-identification. As scholars maintain, “the legal discourses surrounding sex-
ual orientation allow all the players to participate in the construction of their 
own sexual-orientation identities, and to make themselves available for inter-
pretation along this register by others” (De Vos, 1996:272). But social change 
may take longer than legal change, and some even argue that “social norms are 
unlikely to change as a result of simple, discrete, low-cost interventions by the 
governments, [. . .] the only self-conscious way of changing them in a direction 
they seek, is to violate them. Not just to violate them, but to violate them in a 
public and decisive way” (Posner, 2000:8).

The whole strategy of “incremental” demand for equality and rights (from 
the lobby on the ANC leadership in the early 1990s to submissions and claims 
to include LGBTI rights in its Bill of Rights and to recognise same-sex mar-
riages and civil unions) shows how LGBTI organisations have been able, on 
the one hand, to seize the opportunities for participation to avoid backlash 
and, on the other, to constantly renegotiate identities in both political and 
socio-cultural terms. But it is equally noticeable that the legalisation of same-
sex marriage, together with the entire legislation granting equal rights and legal 
protection to LGBTI persons, seem not to have made significant strides ahead 
in terms of social inclusion and tolerance. If there has ever been the hope that 
the legalisation of same-sex marriages would foster a culture of acceptance, 
this has proved not to be the case. LGBTI hate crimes remain the hard real-
ity for the majority of the LGBTI communities, especially in the poorest and 

21	 Moreover, the media report difficulties in celebrating same-sex marriages because section 5 the 
Civil Union Act explicitly allows religious institutions not to solemnise same-sex marriages, and 
section 6 allows marriage officers who work for the State and who object “on the ground of con-
science, religion and belief” to same-sex marriage to refuse to solemnise same-sex marriages.
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most deprived areas of the country. The awful practice of “corrective rape” still 
claims too many victims.

Without a progressive legal framework and recognised and enforced rights 
and liberties, the lives of LGBTI people in South Africa would definitely be 
harder. Without a massive engagement of LGBTI organisations in lobbying, 
advocating, filing cases, preparing learned submissions, seizing all opportu-
nities opened by participatory mechanisms, the intrinsic quality of the legal 
framework and of rights and liberties would probably have been much worse. 
Thus, the law matters and participation does as well. Nonetheless, the South 
African case shows that participation may be a double-edged sword: it can 
definitely boost the advancement of specific rights, especially if the stakehold-
ers have the resources (in political, cultural, and also socio-economic terms) 
to deliver submissions, petitions, etc. that are conceived in the same language 
of decision-makers. Public opinion, however, may remain far behind, with the 
result of widening, instead of reducing, the gap between the legal framework 
and society.

The solution is neither to reduce participation nor to slow down the process 
of rights recognition and enforcement. But the South African case clearly shows 
that participation does not solve, per se, the phenomena of inconsistency and the 
resulting mismatch between the legal framework and society.
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18	 The cross-cutting issue of religion 
in the Tunisian participatory 
constitution-making process

Tania Abbiate

Introduction: The challenge of the religious versus  
secular divide

Tensions about religion and how the state accommodates religious beliefs in the 
constitutional order have gained increased momentum in constitution-making 
processes all over the world; Africa has not remained untouched by the issue, 
having been interested by a wave of constitutional reform since the eighties of last 
century (Bâli and Lerner 2017). Remarkably, religion occupied a central place in 
the process which led to the adoption of 2013 Constitution of Zimbabwe, where 
Pentecostal churches called for the new constitution to categorically criminalise 
homosexuality (Manynganise 2016: 67). Similarly, in the 2010 Kenyan consti-
tutional reform the issue of constitutional recognition of Kadhi courts applying 
Muslim law has been highly debated; remarkably, the issue invested also the 
Kenyan High Court which, in the middle of the process, declared the Kadhi to 
be unconstitutional, without determining whether an altered form of the Islamic 
courts should be included in the new constitution (Ahaya 2015). Finally, it is 
also worth recalling the case of Egypt, where the position of Islamic Shari’a has 
long been one of the most controversial ones.

Although each case presents its own peculiarity depending on local history, 
culture and socio-political condition, it is understandable that religion, being a 
fundamental element of identity, plays a role in the constitutional debate, where 
the founding principles of the legal order are laid down.

This aspect is reflected by the fact that out of 194 constitutions in existence 
today, 186 refer to the world “religion” and 183 include some forms of formal 
guarantee of religious freedom, while a total of 114 mention the word “God”, “the 
divine” or other deities (Bâli and Lerner 2017: 6).

The importance of religion for national identity cannot be ignored, especially 
because this issue often overlaps with other sources of tension, of different nature 
(ethnic, linguistic, historical and so on). In these circumstances, it is particularly 
difficult to distinguish the specific nature of the religious debate from the other 
factors of material or identarian conflict. As a matter of fact, religion can operate 
as a sort of shroud that surrounds all matters of constitutional debate.

The Tunisian experience can be considered as representative of this complex 
situation because of the centrality occupied by Islamists – secularist polarisation 
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about the place of Islam in the new constitution, involving the religious-oriented 
governing coalition led by Ennahda (meaning “Renaissance” in Arabic)1 and the 
secular parties – unified, since 2012, by the emergent political force Nidaa Tounes 
(meaning “Call to Tunisia” in Arabic).

The secularists wanted to preserve the achievements made in terms of civil 
liberties dating back to the Bourguiba era, such as women’s emancipation and 
secularity of the public sphere; Islamists claimed the right to publicly express their 
religion, after decades of repression, and promoted a political agenda inspired by 
Islamic values. The secular perspective was supported mainly by the liberal, left-
wing, largely francophone upper middle class, while the Islamic viewpoint rallied 
the conservative, Arabic-speaking groups with strong ties to organised religion 
(Honwana 2013: 8). This dichotomy, which emerged mainly following the revo-
lution and the liberalisation of the political landscape after the public emergence 
of Ennahda, represents, however, a hyper-simplification of reality, as at closer 
inspection both groups had an educated middle-class (Camau and Geisser 2011: 
245–46). Moreover, such a simplification hides the presence of internal divisions 
within each of the faction.

Nonetheless, the public debate has been dominated by the religious cleav-
age, also to the detriment of other compelling issues such as this socio-economic 
divide (Allal 2016)2, thus confirming the argument according to which religion 
can surround all matters of deliberation. Even though religion has been one of 
the main reasons of divide within and outside the NCA, it is still questionable 
whether and to what extent this debate was mainly an elite bargain, disrespecting 
the public will. Undoubtedly, this feature of the transition represented something 
of a surprise, since traditionally, Tunisia had been characterised by a limited con-
stitutionalization of Islam and, historically, it had remained far away from religious 
radicalisation (Houki 2015). Even during the Revolution, political Islam3 did not 
have a prominent role, but it managed to emerge in a second phase thanks to its 
ability in using the political instrument of the elections for affirming itself. The suc-
cessful emergence of the religious factor should not be considered as a surprise, but 
rather as a sort of reaction to the past “relegation” of religion to the private sphere.

The present chapter will shed light on the religious issues in the Tunisian 
constitutional transition and it will be structured as follows: Part 1 will be dedi-
cated to the analysis of the main reasons for the conflicts and will highlight how 

1	Ennahda is a political movement whose roots date back to the Islamic Tendency Movement (MTI) 
founded in 1981, and it is considered the Tunisian arm of the Muslim Brotherhood. It presents 
itself as a moderate Islamist party, but its Islamist character has been controversial since the very 
beginning of the transition (see further Abbiate 2015; Ozzano and Cavatorta 2013; Cavatorta and 
Merrone 2013).

2	 Moreover, it should be noted that religion has also represented a matter of disconnect between the 
ideological discourse portrayed by the media and the citizenship; indeed, the latter neglects that it has 
represented the main issue of conflict in the Tunisian transition (see further Böckenförde 2016: 3).

3	The term “political Islam” refers to forces that declare to inspire themselves to Islam principles but 
do not promote a definite institutional model. They aim at strengthening the polarisation between 
religion and politics within the legal order that is peculiar to Islamic law (see Campanini 2012).
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each group tended to its specific interests, thus provoking a situation of potential  
conflict between divergent, competing, opposing claims; Part 2 will deal with the 
results of the contestations, namely the presence of nuanced Islamic references in 
the constitution, alongside democratic and civic values and principles; eventually, 
in Part 3, some reflections on the negotiated constitution-making process will be 
drawn, followed by the presentation of some open questions about the future.

The most contested issues concerning religion in the 
constitution-making process

The presence of a deep ideological conflict which has confronted secularists and 
Islamists became particularly evident in some crucial points.

Among the many, the most acute concerned Ennahda’s initial motion of 
including Shari’a law as a source of legislation. This proposal contradicted the 
willingness claimed by the party to respect the civic character of the state and has 
been perceived by secularists as a proof of its real intent to impose a religious state.

Indeed, since 2011, the Islamic party has been accused of promoting a “double 
discourse”, characterised, on one side, by the purported support to democratic 
values and principles and, on the other, by the hidden effort to promote an 
Islamization of society and the public sphere (Cavatorta and Merrone 2013).

Because of these concerns, the Shari’a proposition trigged a harsh opposition. 
The resistance was particularly visible during some topical moments, such as 
the series of demonstrations, culminating on 20 March 2012, in which support-
ers of and opponents to the constitutional recognition of Shari’a gathered near 
the National Constituent Assembly (NCA) in order to express their apprehen-
sions (Mandraud 2012). Salafist groups4 demonstrated in favour of instituting 
Shari’a and establishing an islamic state in Tunisia, and Ennahda, initially, was 
unable to distance itself from these religious maximalists. However, the hostil-
ity demonstrated by a large share of the population forced the party to promptly 
step back by declaring, already on 25 March after just a few months since the 
beginning of the constitution-making process, its adherence to Article 1 of the 
1959 Constitution, which states that “Tunisia is a free, independent, sovereign 
state; its religion is Islam, its language Arabic, and its system is republican”.5 
However, because of this decision, Ennahda became the target of strong criti-
cism coming from its base. The movement’s grassroots components were in fact 
pushing for a more visible pursuit of the Islamic project and disapproved of the 
Islamist leaders’ pragmatism (Marks 2014: 18). The latter, however, has repre-
sented the key to success for Ennahda: thanks to its capability to compromise, it 
has been able to remain in power for a long time, despite its failure to solve the 
most impelling issues.

4	Salafism is an Islamic branch claiming a return to the Islamic origins which presents two strands: a 
scientific one, mainly nonviolent; and a jihadi one, which believes in and pursues armed struggle 
(see further Honwana 2013: 97–98; Boukhars 2014: 10).

5	See infra and Böckenförde 2016: 932.
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Another paradigmatic focal point of the secularist-versus-Islamist conflict in 
the constitution-making process has been the proposal of a controversial clause 
in the first draft of the constitution with regard to the role of men and women 
in society. Art. 28 of the August 2012 draft stated indeed that women and men 
had a complementary role within the family, without making any reference to 
the equality principle, which in turn constitutes an international human rights 
standard. This wording raised huge criticism from secularists and women’s groups 
who feared a contraction of the considerable recognition of their rights in the 
legal system. Those groups organised a massive demonstration on 13 August 
2012 on the occasion of the Tunisian Women’s Day, which commemorates the 
adoption of the Code of Personal Status (CPS) in 1956, granting several rights 
to women and considered to be the basis of women empowerment.6 The large  
participation in the popular protest once more forced Ennahda to step back from 
its proposal, declaring that the wording had been misunderstood and that the 
party was instead committed to support and encourage women’s equality.

Already in the second constitutional draft of December 2012 this principle 
was laid down in two provisions (Arts. 5 and 37), on which basis further elabora-
tion led to the current Article 21, which explicitly mentions the application of 
the equality principle to male and female alike and has been praised as one of the 
Arab world’s most liberal provisions concerning women.7 Women’s status and 
women’s rights have been at the forefront of other disputes between secularists 
and Islamists: another example is represented by the issue of hijab. Islamic politi-
cal parties supported the right of Tunisian women to wear the veil, a practice that 
had been banned by Law 108 of 1981 and Law 102 of 1986; in November 2011, 
a group of Salafists protested against the ban on wearing the niqab (the integral 
veil) at Manouba University and claimed the creation of a prayer area within 
the campus. The challenge sparked public turmoil and eventually the Salafists’ 
demands were withdrawn (Debuysere 2013: 36; Dubois 2012: 20).

Another area of debate concerned the introduction of the crime of blasphemy 
in both the constitution and the penal code. The issue emerged in June 2012 
after the opening of an art exhibition in the capital of Tunis that was considered 
offensive to Islam (Marks, 2012a). Ennahda condemned the exhibition and in a 

6	CSP abolished polygamy, mandated consent by both spouses prior to marriage, set a minimum age 
for marriage, and gave women legal divorce and inheritance rights. Because of these provisions, it 
has become a symbol of women’s emancipation (see further Charrad 2001; Giolo 2002; Bouguerra 
2005; Ben Achour 1992).

7	Article 21 of the Constitution states: “All citizens, male and female, have equal rights and duties, 
and are equal before the law without any discrimination. The state guarantees freedom and individ-
ual and collective rights to all citizens, and provides all citizens with the conditions for a dignified 
life”. The protection of the status of women is reinforced by Article 46, which expresses the state’s 
commitment to protecting and strengthening their rights. This provision also contains an imposi-
tion on the state to guarantee equal opportunities between women and men in accessing all levels 
of responsibility in all domains. To this end, the state works to attain parity between women and 
men in elected assemblies. Finally, Article 46 requires the state to play an active role in eradicating 
violence against women.
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statement urged the Constituent Assembly of Tunisia to add a provision to the 
penal code criminalizing blasphemy. In addition, the party proposed the insertion 
of a constitutional provision to prohibit blasphemy. The stated reason for such a 
proposal was to protect Tunisia’s Islamic identity, albeit maintaining freedom of 
expression. The secular parties and civil society groups rejected both proposals sub-
mitted by the majoritarian Islamic party and eventually the constitutional proposal 
was dropped, but a reference to takfir (an Arabic word meaning to accuse someone 
of being a nonbeliever) was included in the constitution. 

In 2013, the ideological conflict between secularists and Islamists reached its 
apex: the escalation was mainly caused by an unprecedented wave of political 
violence: on 6 February 2013, Chokri Belaid, a lawyer and left-wing opposition 
politician, was murdered. This assassination was followed, on 25 July 2013, by 
the killing of Mohamed Brahmi, an NCA member: this led almost 60 deputies 
to take the decision of leaving the NCA and request its dissolution. In addition, 
they asked for the replacement of the coalition in power represented by Ennahda 
and two secular parties (Ettakatol and Congrès pour la République) as well as for the 
removal of Ennahda-appointed governors and public officials, through a permanent 
sit-in named Errahil (meaning “departure” in Arabic) outside the NCA building. 
In this situation, the President of the Assembly ordered, on 6 August 2013, the 
suspension of the NCA’s activities. This occurred in a delicate regional situation: 
in July 2013, as highlighted by Mohamed Abdelaal in this volume, the democrati-
cally elected Egypt President of the Republic Mohamed Morsi was dismissed, while 
Libya was in the middle of a tremendous civil war. This framework arose the wor-
ries of a failure of the constitutional transition in Tunisia and fostered political 
parties to make compromises.

This was possible thanks to the mediation of four non-institutional organisations, 
the Tunisian General Labour Union (Union Générale Tunisienne du Travail, 
UGTT), the Tunisian Union for Industry, Trade and Handicrafts (Union 
Tunisienne de l’Industrie, du Commerce et de l’Artisanat, UTICA), the Tunisian 
League for Human Rights (Ligue Tunisienne des Droits de l’Homme, LTDH), 
and the National Bar Association (Ordre National des Avocats, ONAT). These 
four organisations, which became known as the “Tunisian National Dialogue 
Quartet”, managed to implement negotiations with the principal political parties 
of the country and ultimately allowed the constitution-making process to reach 
its conclusion. Thanks to their crucial engagement in the constitution-making 
process, in October 2015, they were awarded the Nobel Peace Prize for their inte-
gral role in the democratic transition.

The results of the contestations: Islamic references and liberal-
democratic values at the cost of internal dissent

Despite the conflicts that emerged during the constitution-making process, 
secularists and Islamists have been able to reach a compromise in the con-
stitutional text, which represents a solid basis towards the development of a 
culture of constitutionalism (Elkins, Ginsburg and Melton 2009). This result 
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has been possible mainly thanks to informal meetings and the mediation of 
non-elected temporary institutions (Boubekeur 2015: 109). As a matter of fact  
the constitution-making process has been characterised by the creation of sev-
eral multiparty meetings, alongside official institutions, such as the mentioned 
“National Dialogue” promoted by the “Quartet”.

Other noteworthy evidence is the fact that both groups have sought compro-
mises aimed at obtaining consensus in the assembly, even if that meant going 
against the will of much of their political grassroots. This has not only led to 
growing internal dissent and volatility within political alliances, but has also had 
the effect of alienating Tunisians from the political process as such (Boubekeur 
2015: 109). The divide has affected both secularists8 and Ennahda9 and its legacy 
is likely to last well into the future. From a wording point of view, the compro-
mise is evidenced by the presence of several ambiguous clauses. The most evident 
example of the lack of text clarity and the vagueness of the constitutional text is 
represented by Article 1 and Article 2.

Article 1 maintains the same wording as Article 1 of the 1959 Constitution: 
“Tunisia is a free, independent, sovereign state; its religion is Islam, its language 
is Arabic, and its system is republican”. This formulation is characterised by a 
semantic ambiguity concerning the interpretation of Islam either as state reli-
gion, or as religion of the majority of the people (Longo 2016: 16–17).10 The first 
interpretation, however, is very unlikely in the new legal framework, because 
this provision is meant to be integrated by Article 2, which states expressly 
that “Tunisia is a civil state based on citizenship, the will of the people, and the 
supremacy of law” (Redissi 2014). This clause is not self-explanatory, but the  

  8	 In particular, the secularists have demonstrated to be particularly fragmented both in the 2011 
election for the NCA and in the 2014 legislative elections.

  9	 As noted by A. Boubekeur:
Disagreement between Ennahda members choosing to bargain and those preferring to com-
pete had intensified since 2011. An example is represented by the fact that, in November 
2013, the members of the party’s regional office in Gafsa collectively resigned, accusing 
Ennahda leaders of having abandoned the revolution’s goals and having betrayed promises 
of social justice. In response to their grassroots’ dissatisfaction and to adapt to an increas-
ingly uncertain legislative electoral outcome, Islamist leaders encouraged their grassroots 
to de-politicize their networks or re-direct their mobilization potential into channels 
where they would not interfere with the leadership’s political strategies. As a consequence, 
Ennahda’s youth started to, for example, acquire Qatari funding for civil society initiatives. 
To overcome the disagreement, in mid-2014 the party’s Shura Council agreed on a five-year 
strategic plan. Among the priorities identified were the consolidation of the party’s institu-
tional position, an increase in its political influence by positioning Ennahda representatives 
in key posts in regional administrative structures, the media and the banks and countering 
the perception of potential Islamist dominance by limiting the number of ministerial and 
public administration positions it would pursue. (Boubekeur 2015: 120)

10	 This double interpretation has indeed prompted a debate dating back a long time. The majoritar-
ian doctrine deems that the reference to Islam does not entail an Islamisation of the state or of the 
constitution, but that, on the contrary, it facilitates the exit of religion from the public sphere. In 
other words, it represents an instrument to avoid the dependence of positive law on Shari’a (see 
further Ben Achour 1992).
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reference to the will of the people and to the supremacy of the law makes clear  
that mere reference to Islam is not intended to open the way to the rise of a 
theocratic state, but aims instead at laying the foundation for a pluralist regime, 
compatible with the characteristics of Islamic society. Both provisions are 
included among those that are declared unamendable (the constitution contains 
four provisions that enjoy this status11), and this confirms their fundamental posi-
tion within the new constitutional system. Together, the two provisions build 
a completely new framework for defining the nature of the Tunisian state. The 
wording of the two articles was consolidated in the third constitutional draft 
of April 2013 and was confirmed in the fourth draft of June 2013, which was 
submitted for examination to the European Commission for Democracy through 
Law (better known as Venice Commission).

In its opinion delivered in July 2013, the Council of Europe’s advisory body 
on constitutional matters expressed its concerns about the existence of “tensions 
between, on the one hand, the predominant position given to Islam, and on the 
other hand, the civil nature of the Tunisian state and the principles of plural-
ity, impartiality and non-discrimination” (Venice Commission 2013: §28). The 
main concern was that of a preponderance of Islam over other religions, because 
of the presence of several constitutional provisions making reference to Islam and 
because only Article 1 was declared non-amendable.

The entrenchment clause (Article 141 of the 1 June 2014 draft) was problem-
atic also because it prohibited any modification to the status of Islam as the state 
religion. With this provision, it promoted an interpretation of Article 1 accord-
ing to which Islam was the state religion by its own right, and not just the religion 
of the majority of Tunisians. This would have endangered the value of Article 2 
as intended above.

The Tunisian constitution-makers therefore consented to reconsider this 
aspect and extended the entrenchment clause to also include Article 2.

Moreover, they also slightly modified Article 6 of the June 2013 constitutional 
draft, thus partly accepting the Venice Commission’s advice of rewording the 
provision, which could have been interpreted as giving priority to Islam and thus dis-
criminating between different religions or beliefs (Venice Commission 2013: §32).

The final version of this provision states as follows:

The state is the guardian of religion. It guarantees freedom of conscience 
and belief, the free exercise of religious practices and the ban on any partisan 
or fanatical use of mosques and places of worship. The state acts in order to 
disseminate the values of moderation and tolerance, and to ensure the pro-
tection of the sacred, as well as the prohibition of all violations thereof. It 
equally undertakes actions with the aim of prohibiting and fighting against 
calls for takfir [an Arabic word meaning to accuse someone of being a nonbe-
liever], the incitement of violence and hatred.

11	 Those are Articles 1, 2, 49 and 75 of the Constitution.
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The definitive wording was modified through the approval of amendments at the 
very end of the drafting process, particularly to ensure the criminalization of apos-
tasy, attacks on the sacred, and incitement to hatred and violence, and also to 
prevent the misuse of mosques for political purposes. The expression “the state is 
the guardian of religion” raises some questions, notably whether all religions are 
henceforth protected by the state, or only Islam. Because of the special recognition 
of the Islamic religion in several constitutional provisions (e.g., in the preamble 
and in the requirement that the President of the republic be of the Muslim faith, 
contained in Article 74), it might indeed be argued that it enjoys some sort of 
primacy over other religions. This concern is partially dismissed by the explicit 
mention of freedom of conscience and belief. Moreover, it has to be highlighted 
that the Arabic version of the text uses the plural form to indicate the “sacred”, 
thus applying to religions in a broader sense (Bousbih and Yaalaoui 2015: 20).

A similar compromise between religion and politics is also reflected (albeit 
in a less evident way) in other articles, such as Article 7, stating that the family 
is the nucleus of society, and Article 39, stating that “the state shall also work 
to consolidate the Arab-Muslim identity and national conscience in the young 
generations, and to strengthen, promote and generalize the use of the Arabic 
language and openness to foreign languages, human civilizations and diffusion of 
the culture of human rights”.

In conclusion, many provisions of the constitutional text reveal the com-
promise reached between Islamists and secularists and such an agreement was 
possible because the two had already collaborated in the period of authoritari-
anism to oppose authoritarianism12; therefore, it can be argued that there had 
already been some sort of consensus culture on the background which helped to 
overcome the challenge.

Conclusions

As has been highlighted, one of the major challenges hampering the Tunisian 
constitution-making process has been the religious cleavage. In particular, the 
constitutional transition has seen the opposition of Islamists and secularists and 
it has witnessed a confrontation of views, and of ideological discourses; indeed, 
the Islamists have worked to “reframe the secularist movement as not Muslim, 
or even atheist, while secularists try to depict Islamists as conservative and  
retrograde” (Honwana 2013: 88).

The opposition between the two fields has been amplified in the media, con-
tributing to the spread of accusations, rumours and booklets (El-Issawi 2012: 20). 
It has to be noted that the secularists’ accusations have found reception in the 

12	 The collaboration between secularists and Islamists dates back to the nineties: initially, the 
Tunisian League of Human Rights gathered political opponents of both sides, and then, on 18 
October 2005 in Paris, they agreed on a set of principles which should have, but in the end has 
not, constituted the baseline of a democratic system (see: Collectif du 18 octobre pour les Droits 
et les Libertés, 2005).
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Western world due to growing Islamophobia, which has been endemic since the 
9/11 terrorist attacks; nevertheless, it cannot be denied that the Islamists had 
the explicit goal of inspiring the new legal system with Muslim principles, in 
contrast to the secular, liberal-democratic legal tradition of Tunisia. In addition, 
it should be noted that the religious cleavage – no matter how much amplified –  
had existed previously, and this reveals the misapprehension of Ben Ali’s tradi-
tional rhetoric of national unity (Poussel 2014).

The centrality of religion in the constitution-making process reflected in 
public participation, as the public demonstrations in favour and against constitu-
tional endorsement to Shari’a demonstrate. However, it can still be questionable 
if this debate consisted mainly in an elite bargain, with ordinary citizens being 
more interested in concrete issues related to everyday life.

This argument has its validity, because of the disappointment expressed 
by some segments of society concerning the constitution-making process.13 
However, it cannot be denied that the religious dispute has promoted mass mobi-
lisation and active participation in the constitution-making process. Certainty, 
secularists and Islamists have been able to come up with a constitution that 
achieved national consensus. The constitutional text can be read in the form of a 
“national autobiography” (Ponthoreau 2008; Böckenförde 2016: 10), witnessing 
the struggles that opposed Tunisians during the drafting process. For this reason, 
it has been suggested that the adequate technique of interpreting the constitu-
tional text would be the historic one, which consists of considering the dynamics 
emerged within the NCA, as well as the four constitutional drafts (Böckenförde 
2016: 12).

Despite the success of the constitution-making process, it is important to 
also note some of its limits: firstly, political parties preferred to mobilise their 
supporters outside the representative institutions over the formal pattern of deci-
sion-making (Boubekeur 2015: 117); secondly, the centrality attained by religion 
has diverted attention from other crucial problems, such as regional demands, 
and the rise of a feeling of disaffection and frustration among young people; 
thirdly, the ability of the political leadership to reach a compromise has fostered 
internal disaffection towards political parties and has led to extremism among 
some of their components.

Nonetheless, with exclusive reference to the constitution, it must be noted 
that the drafting process has avoided both an installation of Islam law, and a 
sterile imposition of universal values with consequent losing of particularism: 
reference to the Arab religion, language and teaching are in fact present in the 
constitutional text. Such attitude concerning the place of religion in the legal 
system is at the origin of the “twin-tolerations” paradigm theorised by Alfred 

13	 To this effect, it is remarkable to note a qualitative survey carried out by UNDP in 2012. The 
survey had the aim to evaluate how the ANC was perceived by the young people between 15 
and 29 years old; 57% of the participants declared to be unaware of the constitution’s content, 
30% declared to possess a vague knowledge of the contents, while 45% declared it did not feel as  
having been involved in the constitutional process (see: PNUD 2013).
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Stepan: it entails a balanced relationship between politics and religion and 
implies, on one side, a toleration among religious citizens towards the state, and 
on the other, a toleration by the state towards its religious citizens (Stepan 2012: 
89–90). Although this paradigm is useful for the description of the Tunisian case, 
some scholars disapprove, highlighting the vagueness of some constitutional pro-
visions as far as the relationship between state and religion is concerned (Longo 
2015: 116). For sure, the result in terms of constitutionalization of state-religious 
relationship represents a success mainly for the Ennahda party which, on the one 
hand, has been able “to secure the biggest possible Islamist imprint on the consti-
tution” and, on the other hand, has “convinced rank-and-file Ennahda members 
to accept principles opposed to the party’s original ideology” (Netterstrøm 2015: 
119). This stance is representative of the existence of different orientations of 
Islamism and this explains also the difference in constitutional results occurred 
in Tunisian and other Muslim countries, such as Egypt.

If this is the situation at the level of constitutional provisions and positive laws 
in general, it has to be remarked that the enforcement of these norms and their 
concrete application is the most relevant aspect: it remains to be assessed to what 
extent Islam will be embedded in the ordinary legislation, in the jurisprudence, 
as well as in the policies of the modern state. Until the end of 2016, the consti-
tutional implementation phase has not raised concerns of “Islamization”, but it is 
still too early to advance any evaluation. The process is, in fact, still undergoing 
as demonstrated by the fact that the Constitutional Court, which will have the 
crucial role of interpreting the new constitution, has not been established yet.

In the meantime, a pivotal question can be raised: whether the pacts signed 
by the elites will be sufficient to found the basis on which to build a new demo-
cratic society (Boubekeur 2015). It is true that the consensus reached about the 
place of religion in the new legal system may be the indicator of a reconciliation 
of the two components of Tunisian society: on the one side, Ennahda made an 
attempt to impose Islamic values and this pursuit has been prevented by the 
engagement of the secularists14, and on the other side, one should also recognise 
Ennahda’s ability to put forward a re-elaboration of the position of Islam in a 
political culture that, since the country’s independence, has defined secular-
ism as a touchstone of national identity (Honwana 2013: 9). However, some 
Tunisian scholars have noted that the post-election agreement for a govern-
ment of national unity between Ennahda and Nidaa Tounes has dissatisfied many 
citizens, who have read it as a counter-revolutionary attempt aimed at rees-
tablishing the control of the elite over the common people (Marzouki 2016b). 
Finally, it can never be stressed enough that, despite the obvious importance of 
religious issues and their centrality in the debate, “it will be the economic recov-
ery that forms the major challenge of the post-Ben Ali era” (El-Issawi 2012: 18). 

14	 It is remarkable to note that according to Gluck and Brandt, “[p]ublic reaction to the first draft 
contributed to at least three substantive changes, while lobbying from civil society groups helped 
secure guarantees regarding separation of powers and rights and freedoms” (Gluck and Brandt 
2015: 10).
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Tunisia’s economic situation is indeed worse than before the revolution, with 
an unemployment rate of more than 15% (Institut National de la Statistique 
2015), and the lack of economic recovery represents a serious risk of delegitimi-
zation for the entire democratic transition. The issue is not completely detached 
from the religious factor, because the lack of economic and social development 
has made many young people turn to radical Salafism. The path forward is there-
fore that of tackling these challenges by building on the consensus reached over 
the constitution.
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Conclusion
Does participation help to foster 
constitutionalism in Africa?

H. Kwasi Prempeh

Constitution-making is not a new phenomenon in Africa. Beginning in the 1960s, 
as one state after another emerged from colonialism, Africa’s new leaders, with 
Ghana’s Nkrumah taking the lead,1 jettisoned their “independence constitutions” 
as ill-fitting colonial garb and embarked on a fresh round of constitution drafting.2 
Defended in the name of autochthony, this initial wave of constitution remaking 
exercises in postcolonial Africa involved little to no credible public participation. 
Africa’s first generation of leaders, hailed by their people as messiahs for freeing 
them from European colonial domination, carried an abundant reservoir of “found-
ing father” legitimacy with which they underwrote their constitution-writing and 
other projects; public participation in these exercises was presumed unnecessary. 
Moreover, Africans, their leaders argued, had emerged from colonialism poor, 
uneducated, disease-plagued, and generally economically backward. What they 
needed, the argument went, was not constitutions or civil liberties; what mattered 
was “development”—a “war” on poverty, illiteracy, disease, and unemployment.3 
The primary instrument for delivering this would be the development plan, not 
constitutions.4 Where it was felt politically expedient to involve the people in 
these early post-independence constitution-making exercises, public participa-
tion typically took the form of a referendum to approve a regime-authored text, 
with the outcome of the vote a foregone conclusion.

In the two to three decades that followed, nearly all of these homegrown, 
post-independence constitutions would undergo a series of amendments and 

1	Kwame Nkrumah, who had led the Gold Coast (Ghana) to become sub-Saharan Africa’s first state 
to emerge from colonialism, disparaged Africa’s independence constitutions as neocolonial devices 
designed to ensure “the preservation of imperial interests in the newly emergent state” (The Editors 
of the Spark, 1965: 39).

2	Between 1960 and 1962 alone, thirteen newly independent African states, beginning with Ghana, 
amended or replaced their independence constitutions.

3	See, e.g., “[T]he Independence Constitution of Tanganyika was neither particularly suited to the 
needs of development nor was it entirely ours” (Nyerere, 1973: 174).

4	 In the words of Tanzania’s Nyerere, speaking in a 1964 defense of a new preventive detention law, 
“Development must be considered first. . . . Our question with regard to any matter—even the issue 
of fundamental freedom—must be, ‘How does this affect the progress of the Development Plan?’” 
(Austin, 1984: 32) (quoting Nyerere).
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revisions—and some suspensions, in those instances where military juntas inter-
vened. As before, public participation was not a familiar feature of these later 
constitution rewriting exercises in any meaningful sense. Together, these ini-
tial and subsequent constitutional changes installed or enabled the pattern of 
political arrangements for which Africa would become known: authoritarian 
presidents with no term limits; one-party parliaments; central government-
appointed local administration; executive-controlled judiciaries; and rights and 
freedoms that remained vulnerable to routine legislative and executive override. 
The late Kenyan legal scholar Okoth-Ogendo aptly described the products of 
Africa’s successive post-independence constitution-making exercises as “consti-
tutions without constitutionalism” (Okoth-Ogendo, 1993: 65).

This picture began to change in the 1990s. As the democratic wave 
unleashed by the ending of the Cold War swept across the globe, Africa’s 
long-serving authoritarian rulers, like their counterparts in Eastern and 
Central Europe, became vulnerable to regime change. Thirty years after inde-
pendence, the promise of development, which had been held up as reason 
enough why democracy and political freedoms must wait, had failed to mate-
rialize. Instead of development, decades of authoritarian and exclusionary 
politics in Africa had brought material prosperity for a politically influential 
few and impoverishment for the majority, with attendant corruption, eco-
nomic decline, social division, and, in a good many cases, armed conflict. 
The founding father mystique, where it still mattered, had worn off, and with 
ruling elites having failed to deliver their end of the authoritarianism/develop-
ment bargain, a crisis of legitimacy ensued.5 With the old bases of legitimacy 
eroded and untenable, Africa’s old guard leaders could no longer deny or resist 
growing domestic—and international—demand for multiparty elections and 
related constitutional reforms.

The issue of public participation in constitution-making has thus emerged 
in contemporary Africa, as elsewhere, in the context of the abject failure of the 
authoritarian project of the first three decades after independence and ensuing 
popular demand for a renewal of state legitimacy along democratic lines. In that 
regard, democracy in the contemporary African context has come to mean not 
merely the right of the people to vote in and vote out who may govern them but 
also the right of the people to a voice—and a vote—in the making and adoption 
of the new “rules of the game” according to which the state shall be governed. 
Spearheading this movement for public participation is a once-repressed African 
civil society that has since liberated itself from the shackles of the ancien regime 
as the latter has suffered an erosion of popular legitimacy. Then there is the 
important fact that public participation in constitution-making has matured 
into a new international norm (Hart, 2010: 20) making it at least politically 

5	 “The quest for legitimacy was an important feature of postindependence politics, and authoritarian 
rule did not diminish the centrality of this quest, as power was justified on the ability and willing-
ness of the political authorities to promote public welfare” (Mkandawire, 1999: 124).
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obligatory for the sake of international acceptability of the outcome, especially 
for polities and regimes that must negotiate a transition from an authoritarian 
or a conflict-ridden past.

The case studies in this volume present a variegated picture of public par-
ticipation in constitution-making in Africa. In many, the constitution-making 
projects have run their course, at least for the time being. In a few others, notably 
Libya, Somalia, and South Sudan, they are still inchoate, as the related political 
transition remains fluid and its future not entirely certain, giving conflict resolu-
tion and peace building greater urgency and prominence and complicating the 
search for constitutionalism. The constitution-making exercises discussed in the 
case studies all were associated with countries or regimes in some form of politi-
cal transition or crisis, but not all involved the same degree of crisis or threat to 
the legitimacy of the system or political class. As would be expected, the role and 
prominence of public participation in these various processes, as well as their suc-
cess or failure, have varied widely.

Does participation matter?

Against the backdrop of these disparate case studies, the question to be answered 
in this concluding chapter is whether public participation in constitution- 
making can be said to have helped advance the cause of constitutionalism in 
Africa. This is a fair question; after all, the recent democratic revival that has 
necessitated the rewriting of many of Africa’s constitutions was, in large part, 
a reaction against a long history of constitutions without constitutionalism. 
Thus, it is reasonable to expect that these latest constitution-making exercises, 
attended by an unprecedented degree of public participation, would usher in a 
different kind of constitution and, for that matter, a new era of constitutionalism.

Indeed, the attitude and conduct of both public and elite participants in these 
exercises suggest that, on all sides, there is a common expectation or under-
standing that public participation matters—or, at least, must matter. Thus, for 
example, where citizens have doubted the good faith commitment of political 
actors to meaningful public participation or have not felt their views sufficiently 
consulted or considered in the constitution-making process or reflected in its 
outcome, they have boycotted parts of the process in large numbers or voted 
to reject the resulting draft constitution. Zimbabwe, Kenya, and Zambia offer 
examples of these.

In Zimbabwe’s 1999–2000 constitution-making exercise, which had been 
set in motion by President Mugabe on the basis of the Inquiries Act, the presi-
dent’s decision to exercise his discretion under the Act to reject certain key 
recommendations of the constitutional commission contained in the resulting 
draft constitution led to public rejection of the proposed constitution in the 
ensuing referendum (Mmonzora, Chapter 9). Similarly, Kenyans overwhelming 
(by roughly one million votes) rejected the so-called Wako draft constitution 
in the 2005 referendum. The Wako draft, reflecting regime and political class 
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preferences, had substantially revised and departed from an earlier draft (the 
so-called “Bomas draft”) that included certain popular provisions curbing presi-
dential power and effecting a federal-like devolution of power to subnational 
communities. Consequently, the resulting document (i.e., the Wako draft), 
which was submitted to a referendum, was widely regarded as an elite pact that 
lacked the benefit of public participation and was thus rejected (Macharia and 
Ghai, Chapter 6).

These are two examples of cases where the absence of meaningful public par-
ticipation in the pre-referendum stages of constitution-making have worked to 
deny popular legitimacy to and acceptance of the resulting draft and, arguably, 
delayed a transition toward constitutionalism. They also point to a new reality 
about public participation in contemporary African constitution-making: Not 
only are referendum outcomes no longer a foregone conclusion, but, as an index 
of public participation in constitution-making, the referendum is seen in con-
temporary Africa as necessary but not sufficient; public participation has become 
politically obligatory in the pre-referendum stages as well. Constitution drafters’ 
awareness or anticipation that a failure to take on board significant public and 
civil society preferences might cause public rejection of the resulting draft likely 
partly explains, for example, the post-2008 changes that were made in Kenya to 
bridge the gap between the 2004 Bomas draft and the previously rejected 2005 
Wako draft and restore in the “Harmonized draft” some of the key constitutional 
design preferences of civil society. With the experience of the failed 2005 ref-
erendum in mind, anticipation of an upcoming referendum in 2010 arguably 
served as a “downstream constraint” on the choices and decisions of elite actors 
in reaching agreement on the new Kenyan Constitution (Elster, 1995).

In his chapter on the Tunisian constitution-making process, Cherif details 
the deliberate steps which the popularly elected National Constituent Assembly 
(NCA) took so as to demonstrate the constitution drafters’ good faith com-
mitment to public participation and reassure public participants that their 
submissions or input mattered. The steps included documenting and showing 
in what specific ways public participants’ voice had been captured in the result-
ing text of the draft constitution (Cherif, Chapter 5). But elite and constitution 
makers have not always acknowledged or demonstrated their recognition of the 
importance or transformative possibilities of public participation in such positive 
terms. Often, especially where elites or regimes feel insecure or are uncertain as to 
where or how far public participation might lead them, they have tried to tightly 
manage or control, or in some cases even subvert, the public participation pro-
cess. This happened with Zimbabwe’s more recent constitution-making process 
initiated in the context of the Global Political Agreement (GPA). Having lost 
control this time of the constitution-making initiative, which under the GPA 
was located in Parliament (now dominated by opposition politicians), President 
Mugabe deployed his regime’s repressive resources against the participatory pro-
cess, including using the regime-controlled national broadcaster to try to dampen 
public interest in the process. Insecure regimes are quite well aware that public  
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participation in constitution-making, particularly when regime legitimacy 
stands on slippery ground, involves a risk, a ceding of power that could threaten 
the regime’s own hold on power. In a sense, Morocco’s King Mohammed VI’s 
impromptu initiation of constitutional reform in March 2011 was a preemptive 
move designed to seize the momentum for constitution change from the youth 
and the streets and bring it within the control of the royal court, rather than 
wait and risk being overtaken by events and being forced to lead a constitution-
making process from behind (Biagi, Chapter 4).

Despite the fact that elite and public attitudes and reactions to public participa-
tion in constitution-making suggest a common recognition of the transformative 
potential (or risk) of an open and inclusive process, the question whether public 
participation in fact helps to foster constitutionalism in Africa does not necessar-
ily yield a definite or an unqualified yes answer. Tentativeness is warranted for a 
variety of reasons. The case studies highlight at least two of them.

First, while it may be reasonable to assume that participatory constitution- 
making projects in Africa, occurring against the background of failed authoritar-
ian rule, are inherently anti-authoritarian, one cannot, on that account alone, 
proceed on the further assumption that “constitutionalism” as the end goal enjoys 
a strong consensus across the board or among public participants, whether in a 
given country or from one country to the next. Participants, whether elite, public,  
or civil society, frequently have divergent, sometimes opportunistic, agendas in 
relation to the constitution-making exercise; they do not all participate situ-
ated behind a Rawlsian “veil of ignorance” evaluating issues only on the basis 
of “general considerations” without thought of self (Rawls, 1971: 136–42). In 
many instances, regime opponents participating in constitution-making in Africa 
are driven more by a desire for immediate regime change—and the near-term 
prospecting of being in government themselves—than by a sincere commitment 
to a fundamental restructuring of the character and distribution of state power. 
Among public participants, too, especially the jobless youth, material and live-
lihood concerns understandably often trump constitutionalism as the primary 
motivation driving their participation in the process. Cherif reports, for example, 
that in May 2014, following adoption of the draft constitution by the Tunisian 
National Constituent Assembly, the NCA organized a public outreach event in 
the city of Sidi Bouzid, famous for being the “birthplace of the Tunisian upris-
ing,” in order to introduce the draft to the people. This event was, however, met 
with protests, the protesters “calling not for a constitution but for employment 
and development” and eventually preventing the constitution drafters led by the 
NCA president from going ahead with the program (Cherif, Chapter 5). Similar 
events in other towns were met with low attendance. As Cherif observes, “The 
fact that those who attended the meetings did comment as much (and sometimes 
more) on the political and economic situation as on the constitutional text itself 
clearly indicates that the constitution was eventually not everyone’s main issue 
of concern” (Cherif, Chapter 5: 98).

Second, there is the related issue that public participation is vulnerable to 
populist capture—or what, writing in regard to the rights of sexual minorities 
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in South Africa, V. Federico has called “participation’s dark side”: the ability 
of certain (often majoritarian) social forces to mobilize, in the name of public 
participation, to preserve interests that place the rights of other social groups 
in jeopardy (Federico, Chapter 17). Indeed, there may be an inherent tension 
between public participation in constitution-making, which may incline toward 
majoritarian preferences, and the idea of constitutions and constitutionalism as 
supra-majoritarian (and in some cases, even deliberately counter-majoritarian) 
projects. Both Federico and Klug discuss how this tension between majority pref-
erences and the rights or interests of unpopular minorities has played out in the 
South African context; with regard to the LGBT rights, on the one hand, and the 
death penalty, on the other. Although in both instances, the countermajoritarian 
position eventually prevailed (but not without help from post-constitution mak-
ing judicial review), the risk of illiberal, populist capture underscores some of the 
ways in which public participation may lead to perverse outcomes.

Ultimately, as the case studies show, public participation necessarily occurs 
within a very specific transition dynamic and country context, implicating, 
in each instance, a multiplicity and diversity of actors and variables unique 
to each context. In short, each case of public participation is different. It is 
thus impossible or at least hazardous to theorize or formulate universally valid 
propositions about the relationship of public participation to constitutionalism 
in Africa on the basis of these case studies. What is possible, however, is to 
isolate, on the basis of the available evidence, what factors or conditions—at 
least some key ones—that make public participation likely to impact favorably 
on prospects for constitutionalism in Africa.

Conditions for impactful public participation

Not all participations are equal; some are more meaningful—and impactful—than 
others. This is the essential insight from Saati’s contribution in this volume. If we 
are interested in evaluating the likely impact of public participation on prospects 
for constitutionalism in Africa, we must, following Saati, unpack the concept of 
“public participation” and differentiate participation into types. Saati cautions 
that a failure to do so, evident in the tendency to speak of public participation in 
monolithic terms, leads to the common mistake of construing participation “as 
an issue primarily concerned with quantity, implying that the more people that 
have been involved in the making of the constitution, the more participatory it 
has been.” For Saati, however, what makes participation participatory—and, for 
that matter, meaningful—is not the raw numbers of people who are thus enabled 
to make submissions to the drafting committee but the “possibility for the public 
to influence the process of making the constitution as well as the content of the 
actual document.”

Building on Saati’s point, it is fair to say that a constitution-making process 
that does not afford public participants the ability to influence outcomes fails to 
satisfy the minimum condition for meaningful public participation—or for par-
ticipation that can foster constitutionalism. Influence is, of course, a necessarily 
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qualitative measure, and, drawing on her empirical study, Saati puts forth four 
factors associated with constitution-making that operate interactively to deter-
mine the degree of influence of participation. These are the initiators of the 
process, the forms of communication, the degree of inclusion, and who holds 
final authority.

The last of these factors, who gets to decide the fate of the draft constitution, 
calls up discussion of the referendum, which has become in Africa practically 
obligatory as the final act of public participation in constitution-making. Markus 
Böckenförde examines this subject in his chapter, querying whether the referen-
dum ought to be used the way it is ordinarily used in Africa and elsewhere, as the 
final obligatory act that validates or invalidates a draft constitution, or whether 
it would not serve a more useful, if limited, purpose at some in-between stage to 
break a political impasse. He is skeptical of the absolute necessity of a terminal 
referendum particularly where a popularly elected constituent assembly has been 
in the driver’s seat the rest of the way.

Böckenförde does raise a very interesting point, and his proposal of an 
alternative way of using the referendum in the constitution-making process, 
which is as a conditional impasse-breaker where necessary, is a thoughtful and  
creative one. Saati is similarly not absolutist in her insistence on a referendum 
as a sine qua non measure of public participation. However, she does consider the 
presence or absence of a “decisive” referendum as a “relevant” consideration in 
evaluating how much influence a given case of public participation has on consti-
tution-making outcomes. Still, there is much to be said for having an obligatory 
and decisive terminal referendum in the context of immediate post-authoritarian 
transitional democracies, which is where most of the African case studies covered 
in this volume find themselves. The opportunity to vote to approve the docu-
ment that shall bind a polity as the supreme law of the land (as opposed to voting 
to elect persons to form a government), being an opportunity that presents itself 
infrequently and episodically in any democracy, the case for retaining it, even 
where a popularly elected constituent assembly is involved in the constitution 
drafting, remains a strong one. In the African context, where public trust in elites 
is understandably low, public enthusiasm and willingness to participate in other 
phases of a constitution-making project are likely to suffer substantially if the 
decisive referendum were removed from the terminal phase of the process.

To return to the first of Saati’s four factors, who initiates the constitution- 
making process, the initiation phase is not specifically or separately mentioned 
as one of the stages in Jennifer Widner’s famous (five) phases of constitution- 
making (Widner, 2005: 503–18). Yet, how and by whom the constitution-making  
process is triggered matter greatly, not only because initiators and those who 
influence the initiation decision set the agenda or “terms of reference” for the 
ensuing process, they also determine the nature and scope—and likely influence— 
of public participation in the process.

In the case studies covered in this volume, the recent successive failed attempts 
at constitutional revision in Zambia and Zimbabwe’s two recent contrasting 
experiences of constitution-making illustrate the importance of who initiates.



Conclusion  303

In Zambia, the promise of a “people-driven constitution” has remained a 
promise unredeemed, in part because successive presidents have followed long-
standing tradition and practice in Zambia whereby constitution-making exercises 
are set in motion by a president invoking the Inquiries Act to set up a commission 
of inquiry. Under this law, called “Commissions of Inquiry Act” in other com-
mon law jurisdictions, the president, as the commissioning authority, reserves 
the right to accept or reject any or all of the recommendations proposed by the 
constitutional commission, effectively allowing the president to dictate the con-
stitutional reform agenda. Under these circumstances, it is not entirely surprising 
that Zambia’s fitful constitutional reform exercises have yielded little result. 
Similarly, Zimbabwe’s 1999–2000 constitution-making process was initiated by 
President Mugabe, invoking his powers under the Commissions of Inquiry Act. 
This allowed him to pack the drafting commission with ZANU partisans. He 
also proceeded, as he was statutorily entitled to do, once the commission had 
completed its work and submitted its recommendations, to vary the commission’s 
recommendations, which led eventually to public rejection of the proposed con-
stitution in the 2000 referendum.

In contrast, the 2008–9 Zimbabwe constitution-making process was initi-
ated under the terms of the power-sharing agreement (the so-called “Global 
Political Agreement” or GPA) reached between the contesting parties to settle 
the dispute 2008 elections, effectively taking it out of Mugabe’s hands. Article 6  
of the GPA set forth the ground rules for the crafting of a new constitution. 
The power to appoint the drafting committee now resided with Parliament, and 
the composition of the committee was to reflect the political parties’ respec-
tive representation in Parliament. This shifted the balance of power away 
from Mugabe’s ZANU (PF) to the opposition parties, which now controlled 
a legislative majority. The GPA also affirmed the “fundamental right and 
duty of the Zimbabwean people to make a constitution by themselves and for  
themselves” and mandated a process “owned and driven by the people,” the 
outcome of which must “[deepen] democratic values and principles and the 
protection of the equality of all citizens, particularly the enhancement of full 
citizenship and equality of women.” The resulting process was more deliber-
ately participatory in terms of public outreach, consultation, and input in both 
the pre-draft and the post-draft stages, and included substantial civil society 
representation on thematic subcommittees—this despite persistent regime 
intimidation of public participants and civil society. Inclusive public participa-
tion elicited important counter-authoritarian proposals, including presidential 
term limits—although the regime successfully negotiated to not have this apply 
retrospectively to Mugabe. The final draft won multiparty acceptance and 
approval of 95 percent of vote at referendum.

The third of Saati’s four conditions for meaningful participation is the form of 
communication. Participation is more effective and meaningful in constitution- 
making processes that ensure a two-way flow of communication, informing  
people about the process but, more importantly, seeking and receiving from 
the public input that is to influence the outcome of deliberations and drafting.  
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The ability of the public to participate meaningfully in a constitution-making 
process, such as make input of the kind and quality likely to influence outcomes, 
is partly a function of the ability of everyday citizens to understand the issues at 
stake. Saati thus suggests not merely a two-way communication but what she 
calls “a two-way model of communication with proactive measures.” By this she 
means deliberate steps to educate the population about the issues and choices 
involved in the making of a constitution. This necessity to include “constitu-
tional education programs” in constitution-making projects is particularly salient 
in the African context, where general literacy, let alone constitutional literacy, 
remains a stark challenge for vast numbers of people. As Saati notes, “quite a few 
countries that are in transition either from protracted conflict or from authori-
tarian rule, have populations that are perhaps only vaguely familiar with the 
concept of constitutionalism; an issue that must somehow be remedied if genuine 
participation is to be possible.”

The Egyptian case exemplifies this last point. Despite the fact that public con-
sultation was undertaken “throughout the constitutional drafting process” and 
additional opportunity provided for citizens to transmit their input to the draft-
ers via the constituent assembly’s website, turnout in the ensuing referendum to 
approve the constitution was a dismal 32.9 percent, and less than one percent of 
Egypt’s civilian population submitted comments by means of the assembly’s web-
site (Abdelaal, Chapter 3). Abdelaal faults the “mechanism adopted in consulting 
the public” for the low rate of public participation. Although nominally two-
way, the mode of public consultation in the process of making the 2014 Egyptian 
Constitution lacked the additional preparatory “proactive measures” suggested 
by Saati. As a consequence, the constitution-making process failed to alleviate 
or tackle the problem of “the high illiteracy rate among the Egyptian population, 
which consequently entails digital illiteracy” (Abdelaal, Chapter 3: 51).

With regard to “degree of inclusion,” the last of her four factors, Saati is con-
cerned primarily as to “whether or not all groups in society have actually been 
allowed (and accepted) to participate.” This seems a rather minimalist standard, 
requiring little more than an equal opportunity for all social constituencies to 
participate freely in all phases of the process. In practice, it is common knowl-
edge that not all social groups are equally situated in their ability or capacity 
to access an opportunity made nominally available to all on equal terms. Thus, 
to assure meaningful inclusion and participation of all groups, some additional 
or targeted “affirmative action” may be necessary to get some groups, notably 
socially, economically, and politically marginalized groups, to participate. 
Especially if the goal is to advance constitutionalism values, the constitution-
making process must enable and encourage, and, where necessary, assist social 
and political minorities—those likely to be disfavored by majoritarian politics— 
to use the process to articulate and advance their interests. Of course, not all 
majority-disfavored groups are disadvantaged in their ability to participate 
meaningfully in constitution-making processes. In fact, public participation in 
contemporary constitution-making processes in Africa has frequently favored 
organizationally better-resourced groups and civic formations, regardless of 
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their numerical strength. In many instances, it is these primarily ideational civil  
society groups that have often pushed constitutionalism norms and helped to 
educate and mobilize public support behind those values. Aware of this, some 
regimes in Africa, such as Zimbabwe’s Mugabe, have tried to draw a distinction 
between the “people” and “civil society” and to frustrate the participation of the 
latter in participatory constitution-making processes. However, it is crucial if 
public participation is to enhance or foster constitutionalism that constitution-
making processes not deliberately disadvantage organized civil society.

Beyond Saati’s four factors, the case studies in this volume also provide 
enlightenment on other conditions that might make for meaningful public 
participation. One of them is right timing. Participatory constitution-making is 
more likely to show transformative potential if national political conditions or 
state of affairs signal that the country is in a “constitutional moment,” so to 
speak. As constitutional change is an irregular occurrence often brought on by 
pressing necessity, political elites and regimes are likely to prevaricate in the 
face of demands for substantial reform of the rules of the game unless and until 
the social and political dynamic is auspicious for such change, such as when a 
regime or political class is confronted with a severe crisis of legitimacy, making 
the status quo politically untenable and unsustainable. Such defining moments 
are moments both of exceptional vulnerability and exceptional opportunity for 
change (including constitutional change), and if not timely seized might spell 
greater social disaster.

The 2008 post-election mayhem in Kenya may be said to have precipitated 
just such a constitutional moment in that country, one that shook the Kenyan 
political class out of its complacency and rendered “business as usual” politics 
untenable and a new constitutional order inevitable. The success of the post-
2008 Kenyan constitution-making process may be attributed to this common 
realization that the nation was at a defining moment and needed to seize the 
window of opportunity. In contrast, the 2004–5 Kenyan constitutional reform 
process arguably failed in part because the regime and political class may not have 
felt the urgency of the moment. Similarly, the attitude of successive presidents 
of post-Kaunda Zambia in paying lip service to promises of a “people-driven” 
constitution, as well as civil society’s persistent failure to cause the political 
class to yield, may be due to the fact that Zambia’s constitutional moment has 
not yet arrived—or else the last one may have passed with the fall of Kenneth 
Kaunda. Assertions by Zambia government leaders that “Zambia was not in a 
constitutional crisis and that the country had a functional and democratic 
constitution” (Chembe, chapter 8) should be seen in this light. When the late 
Zambia President Sata stated that “Zambia does not need a new constitution but 
needs to amend the current one,” he was similarly stating his conviction, appar-
ently shared by an influential segment of the political class, that a constitutional 
moment was not at hand.

Lastly, meaningful public participation, if it is to have an enduring impact on 
constitutionalism, must not end with the conclusion of the constitution-making 
process and the coming into effect of a new constitution. The political struggles  
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that characterize constitution-making do not disappear once the process is over 
and a new constitution has been adopted; the struggles are merely brought back 
down to be fought in the rough and tumble of everyday politics. The gains made 
and enshrined in the constitutional text, especially on behalf of unpopular 
minorities, do not become irreversible or eternally secure by the mere fact of 
their inclusion in a constitution; they remain vulnerable to attack and reversal 
by legislative majorities. Moreover, as constitutions are not self-enforcing docu-
ments, they cannot in and of themselves effect what behavior modification on 
the part of political and bureaucratic duty-bearers may be envisioned by its new 
provisions. Furthermore, public participation may well be immediately successful 
in terms of influencing the design and content of the constitution, yet distortions 
and reversals may occur in the practice and implementation of the constitution, 
including in the form of perverse judicial interpretation and an ossified political 
and bureaucratic culture, which could frustrate or delay the translation of consti-
tutional intention and text into meaningful change and transformation on the 
ground. For all of the above reasons, public participation remains necessary even 
after a constitution has been adopted, so as to monitor, defend, and enforce the 
bargains made and rights secured in the constitution-making process.

In the United States, for example, it took a campaign of litigation waged 
through the federal courts over many decades (from the 1930s through to the 
1970s) and backed in the post-World War II period by political mobilization in 
the form of the Civil Rights Movement, culminating in judicial victories like 
Brown v. Board of Education of Topeka6 and the passage of laws like the Civil 
Rights Act (1964) and the Voting Rights Act (1965), before black Americans 
could realize the right to equal citizenship guaranteed under the “equal protec-
tion clause” of the Fourteenth Amendment to the U.S. Constitution adopted in 
1868 in the aftermath of the American Civil War. In the South African context, 
Federico observes that despite the inclusion of “sexual orientation” among the 
prohibited grounds of discrimination in Article 9 (equality clause) of the 1996 
Constitution, a large majority of the South African population remains hostile 
or opposed to same-sex activity, identity, and rights. As a result, South Africa’s 
LGBT community has remained organizationally active in the defense of LGBT 
rights over two decades after the adoption of the constitution, using a combina-
tion of constitutional litigation and political lobbying and mobilization to rid the 
country’s statute books of a host of laws denying or restricting the legal entitle-
ments of persons in same-sex relationships.

The fact that gains made in the constitution-making process remain vulner-
able to post-adoption bureaucratic noncompliance and legislative reversal and, 
therefore, may require further judicial or political action to enforce, protect, 
and secure them underscores the need to demand and extend participation (and  
participation rights) beyond constitution-making to include ordinary law-making 

6	 [1954] 347 U.S. 483.



Conclusion  307

and judicial processes. In the area of judicial enforcement, many contemporary 
African constitutions, notably in the common law jurisdictions, encourage 
recourse to the courts to vindicate constitutional rights through liberal locus 
standi provisions. The South African and Kenyan constitutions also promote reg-
ular citizen engagement with politics and the legislative process by guaranteeing 
a right of public participation in the legislative and other business of Parliament 
and its committees. Finally, by making provision for constitutional amendment 
by “popular initiative,” as an alternative to amendment by parliamentary initia-
tive, the Kenyan Constitution has secured a firm place for public participation in 
future constitutional changes, including in the very important matter of who gets 
to initiate and set the agenda for constitutional reform.
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Women’s Political Alliance (Kenya) 
232–233, 233

YALI see Young African Leaders Initiative 
(YALI)

el-Yazami, Driss 57
Young African Leaders Initiative  

(YALI) 135
youth: Libyan uprising (2011) 160
youth participation: concerns of 300; 

Kenya 97; Libya 167; Morocco 300; 
Somalia 201, 207; South Sudan 213, 
219; Tunisia 9–10, 62, 75–76, 78, 81; 
Zimbabwe 152

Zambia 7; boycotting and veto power 
32, 137–138, 298; constitutional 

timing 305; history 128, 129–131; 
political hijacking 129, 130, 133–138; 
presidential initiation 129, 132, 
303; referenda 31–32, 34, 129, 131, 
135–136, 137, 138

Zanu (PF) Party (Zimbabwe) 143, 144, 
146, 147, 148, 149, 150, 151, 153–154, 
154, 155, 303

Zanzibar 177n1, 179, 180, 180n9, 182, 
183, 186, 189

Zimbabwe 7; constitutional history  
143–145; drafting process 143, 
153–154, 155; First All Stakeholders 
Conference 145, 146, 147, 148, 156; 
initiation 144, 298, 302–303; legal 
framework 131, 143, 145–147,  
155–156; media control 36n31,  
149–150, 299; outreach programmes 
146, 148–153, 156; participation 
typology 21, 23; presidential election 
(2008) 142, 144; referenda 31, 33, 
143, 144, 145, 146, 147, 154, 155, 156, 
190, 298, 303; religious influence 283; 
Second All Stakeholders Conference 
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ZZZICOMP see Independent Constitution 
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Zimbabwe)
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