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Preface

The Insurance Distribution Directive (IDD) constitutes a piece of the European
Union’s primary legislation. This book analyses the impact that the IDD has on
insurance distributors, that is, insurance intermediaries and insurance undertakings,
as well as the market. The main changes introduced by the IDD are examined and
thoroughly discussed. This is the first book approaching in a detailed manner the
analysis and interpretation of the IDD. It forms a comprehensive legal and regulatory
analysis of the changes introduced by the IDD and draws on interrelations between
the rules of the Directive and other disciplines that are relevant to the distribution of
insurance products. This book discusses various topics related to the interpretation of
the IDD in relation to (a) the harmonization achieved under it, (b) the role of the IDD
as a benchmark for national legislators, (c) the interplay of the IDD with other
regulations and sciences and (d) an empirical analysis of the standardized
pre-contractual information document.

One of the key objectives of the IDD was to further facilitate cross-border
activities of insurance intermediaries. The new rules on the freedom to provide
services and freedom of establishment are analysed with the aim to understand
whether the IDD has led or will lead to more market integration. The principle of
proportionality is examined. Whilst the presumption is that all the measures adopted
in the IDD are proportional to the aim of enhanced customer protection, in reality
proportionality in the IDD is put in doubts, as the information duties go beyond what
is necessary to achieve the objectives. Product oversight and governance (POG),
which forms one of the major innovations introduced by the IDD, is addressed
together with the way that POG fits into the overall EU insurance regulation. The
impact of the IDD on life insurance and its effect in the insurance industry are also
examined. The international character of the life insurance sector and its impact on
the implementation of the IDD, which aims at the so-called minimum harmoniza-
tion, are also addressed. The EU regulatory framework with regard to insurance-
based investment products (IBIPs) is analysed as many provisions on IBIPs under
the IDD are based on the corresponding rules under MiFID II, even though differ-
ences remain.
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This book also discusses (a) the principle of ensuring the best interest of cus-
tomers, (b) the impact of the IDD on insurance companies, because of the fact that
distributors are also assessed together and (c) the lessons to be learned from the IDD
by other legal regimes. In relation to the latter, the sanctions and other pecuniary
measures in other legal regimes, including a comparison with the US law and the
micro-insurance regulation of South Africa, are also examined and discussed.
Moreover, the impact of the General Data Protection Regulation (GDPR) and the
IDD on the EU data protection and insurance distribution laws, as well as data-
driven innovations and applications such as ‘Telematics’ insurance, is examined.
Also, the role of IDD as the new EU legal framework for enforcing consumer ADR
system in the insurance sector is addressed. In addition, the implications of the
introduction of the IDD on distribution risk management and on firm’s entire value
chain are discussed together with the influence of the new rules on the product
management to the insurance undertakings, intermediaries and the insurance market.
This book also contains a thorough analysis of the rules regarding the Insurance
Product Information Documents mandated in Article 20 of the IDD by making an
empirical analysis of several IPIDs.

Academics, regulators, practitioners and students who are interested in the issues
of insurance distribution can draw useful insights from the legal and regulatory
analysis provided by this book.

Milan, Italy Pierpaolo Marano
Exeter, UK Kyriaki Noussia
April 2020



AIDA Europe

AIDA Europe was established in 2007 with the aim of promoting, either directly or
through its members, the development of insurance and related laws. It attempts to
achieve this, mainly through:

 furtherance of the study and knowledge of international and national insurance
law and of related matters;

e proposition of measures aiming at the harmonization of insurance law or the
means for resolution of insurance disputes;

» facilitation of exchange of academic know-how between its Members or any
other European organizations dealing with insurance-related matters, similar to
those of AIDA Europe;

* support of academic work in the field of insurance, e.g. through cooperation with
universities or the sponsoring of academic research and papers.

AIDA Europe organizes conferences mainly geared to the European-based juris-
dictions, offering to all interested stakeholders a platform for an open and solution-
minded scientific and practice-related dialogue on key developments in the area of
insurance, reinsurance and related law and thus supporting its members in their
respective endeavours. Conferences are open to all stakeholders and regularly attract
representatives from the insurance sector, academia, private practice, regulatory
authorities or law-making bodies.

AIDA Europe also maintains a keen focus on supporting the development of
young academic talents by sponsoring academic work and by inviting young
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academics to its conferences. AIDA Europe’s Scientific Committee, which supports
AIDA Europe through the scientific agenda setting, also manages AIDA Europe’s
Calls for Papers.

AIDA Europe is a non-profit organization, pursuing altruistic goals, and has its
seat in Zurich, Switzerland. Its events are open to all interested parties. For further
information, please see https://aidainsurance.org/regional-groupings/aida-europe.
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Part I
The Harmonization Achieved under
the Insurance Distribution Directive



Insurance Distribution Directive )
and Cross-Border Activities by Insurance  @ie
Intermediaries in the EU

Isabelle Audigier

1 Introduction

The Insurance Distribution Directive (IDDl) came into force on 22 February 2016
and repealed the Insurance Mediation Directive (IMDz). EU Member States were
required to implement it into their national laws by 1 July 2018 and had to apply their
national rules from 1 October 2018.

Despite the European passport granted to insurance intermediaries by the IMD in
2002, the single market for insurance distribution remained very limited and
fragmented. One of the key objectives of the IDD was therefore to further facilitate
cross-border activities of insurance intermediaries, thus promoting the emergence of
a genuine Single Market in insurance services.’

This Chapter will present the new rules on the freedom to provide services (FOS)
and freedom of establishment (FOE) introduced by Chapter III of the IDD and by
EIOPA* measures that apply to insurance intermediaries and ancillary intermediaries
and will explain how they have partly simplified and clarified the procedure to

"Directive 2016/97 of the European Parliament and of the Council of 20 January 2016 on insurance
distribution.

Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on
insurance mediation.

3The text is based on Article 53 (1) and Article 62 of the Treaty on the functioning of the European
Union (TFEU), that is to say, mutual recognition of diplomas in case of freedom of establishment
and restrictions to freedom to provide services.

“European Insurance and occupational pensions authority.

1. Audigier (P<)

BIPAR (The European Federation of Insurance and Investment Intermediaries), Brussels,
Belgium
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operate cross-borders. The restrictions by the general good provisions of EU Mem-
ber States will be explained, on the basis of recent reports provided by the Com-
mission and EIOPA.

It will also detail the new division of competence between the home and host
Member State competent authorities for ensuring intermediaries’ compliance with
the IDD requirements (in particular in the context of the new concept of primary
place of business and in other exceptional situations) and will explain how this new
balance could impact intermediaries’ passporting rights. It will also focus on residual
host Member States powers in some exceptional situations.

Finally, it will explore whether the IDD has led or will lead to more market
integration. Part III will also briefly analyse the impact of ‘Brexit’, that is, the leaving
of the EU by the United Kingdom, on cross-border activities of insurance
intermediaries.

2 Simpler and Clearer Rules for Cross Border Activities by
Insurance Intermediaries?

2.1 Some Background

In 2002, the European legislature explained that a first step to facilitate the exercise
of freedom of establishment and freedom to provide services” for insurance agents
and brokers had been made by the 1976 Directive,® followed by the 1991 Commis-
sion Recommendation’*® that largely harmonised national provisions on professional
requirements and registration of insurance intermediaries. However, barriers to the
taking up and pursuit of the activities of insurance and reinsurance intermediaries in
the internal market remained, and the inability for the latter to operate freely

5The freedom to provide services (FOS) and the freedom of establishment (FOE) are two of the
fundamental freedoms existing between EU Member States, the others being the free movement of
goods, persons and capital. Pursuant to Articles 56 to 62 of the Treaty on the Functioning of the
European Union (TFEU), restrictions on the freedom to provide services within the Union are
prohibited in respect of nationals of Member States who are established in a Member State other
than that of the person for whom the services are intended. Likewise, pursuant to Articles 49 to 55 of
TFEU, restrictions on the freedom of establishment of nationals of a Member State in the territory of
another Member State are prohibited. The European Court of Justice has over the years extensively
interpreted the two notions of FOS and FOE, establishing several principles interpreting the basic
EU concepts.

5Council Directive 77/92/EEC of 13 December 1976 on measures to facilitate the effective exercise
of freedom of establishment and freedom to provide services in respect of the activities of insurance
agents and brokers.

7Commission Recommendation 92/48/EEC of 18 December 1991 on insurance intermediaries.

8Recitals 2 and 4, IMD.



Insurance Distribution Directive and Cross-Border Activities by Insurance. . . 5

throughout the Community hindered the proper functioning of the single market in
insurance.’

In practice, an insurance intermediary who was not a member of an international
network and who wanted to operate cross-border had to get several documents to
make himself known in all concerned host EU member States and in some cases
comply sometimes with their whole national legislation. It was a “dive in troubled
waters”."”

The IMD took a second step and introduced a single passport for insurance
intermediaries'": it provided a registration system for all insurance intermediaries
based on a whole range of binding professional requirements aimed at enhancing
consumer protection in insurance matters but also at facilitating intermediaries’
cross-border activities. Registered insurance intermediaries were to be allowed to
take up and pursue the activity of insurance mediation within the EU by means of
both freedom of establishment and of services'” after going through a notification
procedure. '’

With the IMD, insurance intermediaries were at last given the legal framework to
play their role as the essential accompanying factor to the single licence scheme for
insurance companies, which was introduced in July 1994.

It is interesting to recall that the IMD was the outcome of a very difficult
compromise between the EU Member States due to the significant disparities that
existed between the national legislations, some very developed (France and Spain
for example) and some virtually non existent (for example, Germany).

The IMD provisions on cross-border notifications were further clarified in 2006
by the CEIOPS (now EIOPA) Luxembourg Protocol'* and then in 2008 by its
revised version. The revised Protocol introduced an important “common understand-
ing of freedom to provide services” by intermediaries. The protocol bound the
existing CEIOPS members.

The Commission systematically plans evaluations of all adopted European leg-
islation. In 2005 the Commission services initiated an implementation check of the

“Recitals 5 and 7, IMD.

198, Debuisson, La distribution transfrontaliere des produits d’assurance. Plongée en eaux
troubles, Université Catholique de Louvain, 1996 - Doc 96/26.

T As defined by Article 2.5, IMD.

"2Article 3, IMD.

" Article 6, IMD.

'“On 28 April 2006 the Committee of European Insurance and Occupational Pensions Supervisors
(CEIOPS) published the Luxembourg Protocol relating to the cooperation of national supervisors in
particular concerning the Insurance Mediation Directive (2002/92/EC). The Protocol developed the
procedure for the exchange of information and co-operation in the supervision of insurance
intermediaries’ cross-border activities. It also promoted a consistent implementation of the regis-
tration and notification procedures by the presentation in its annex with special templates or
standardised forms for those procedures. Its annexes also included a list of competent authorities
for making and receiving notifications and a list of national bodies for out-of-court settlement of
complaints.
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IMD and in May 2007, in its Green Paper on Retail Financial Services in the Single
Market, the Commission explained that it was planning a complete review of the
IMD in 2008/2009: “the IMD will be reviewed to ensure it is achieving its objectives
of protecting consumers while promoting the Single insurance market’. Also,
Recital 139 of Solvency II Directive'” required the European Commission to put
forward “as soon as possible and in any event by the end of 2010, a proposal for the
revision of the IMD, “taking into account the consequences of the Directive for
policyholders”. As a first step the Commission asked CEIOPS to examine how the
IMD had been implemented. This report was used as a basis for the revision of
the IMD.

In July 2012, the Commission adopted a proposal for a Directive amending the
IMD. One of the objectives of the proposal was to make it “easier for intermediaries
to operate cross-border, thus promoting the emergence of a real internal market in
insurance services”.'® It proposed introducing a simpler notification process for
intermediaries and ancillary intermediaries going cross-border as well as a central-
ized registration system and to clarify the application of the Treaty principles
regarding the FOE and the FOS. We will see that the final text of the IDD that
was adopted on 20 January 2016, after a four-year process by the two EU legislators,
appears however to offer less clarity than intended.

The IDD has a wider scope than the IMD and applies to all insurance distributors,
including insurance undertakings. However, the latter do not have to register' ' under

SDirective 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on
the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II). Recital
139 provides: “Adoption of this Directive changes the risk profile of the insurance company
vis-a-vis the policy holder. The Commission should as soon as possible and in any event by the
end of 2010 put forward a proposal for the revision of Directive 2002/92/EC of the European
Parliament and of the Council of 9 December 2002 on insurance mediation, taking into account the
consequences of this Directive for policy holders”.

'SIn the impact assessment accompanying the proposal, the Commission explained that “The
market for cross-border insurance services in general, irrespective of the means of marketing, is
still very limited in the retail insurance sector. Evidence suggests that only global and multinational
business insurance intermediaries, serving major and multinational and domestic firms, and
providing a wide range of services in addition to traditional brokerage, establish themselves in
several Member States. When an intermediary wants to sell insurance products cross border under
the freedom to provide services (FOS), it must notify its intention to the competent authority of its
home member State (which must notify the host Member State) and go through a notification
procedure. Several respondents to the public consultation from the insurance industry and insur-
ance intermediaries, as well as EIOPA, acknowledged that there is room for improvement,
modernization and increased transparency in this area. There are different approaches to the
FOS problem in current EU legislation, all of which appear more favorable than that under IMD 1.

There is no single EU register for insurance intermediaries where a consumer can easily find
information about registered sellers of different insurance products. As a consequence, sellers of
insurance products lack easy access to information about how to go cross-border and this has a
negative impact on competition in the EU insurance market”.

7 Article 3.1 (2) of the IDD.



Insurance Distribution Directive and Cross-Border Activities by Insurance. . . 7

the IDD and their passporting rights remain governed by the relevant domestic
provisions implementing the Solvency II Directive.

The IDD applies to ancillary intermediaries.'® Registered ancillary insurance
intermediaries under the IDD will be allowed to operate under FOS and FOE. This
is the first time this category of intermediaries has been granted a single licence.
Under the IDD, ancillary insurance intermediaries are service providers and distrib-
utors of goods who distribute insurance products on an ancillary basis. The insurance
products they distribute must be complementary to the good or the services they are
selling. And they must not cover life assurance or liability risks, unless that cover
complements the product or service which the intermediary provides as its principal
professional activity.'” This chapter focuses mainly of the cross-border activities of
insurance intermediaries.*

2.2 A Simplified and Clearer Notification Procedure?

Under the IMD, once the intermediary had informed its home Member State of its
intention to operate cross-border in one or more Member States under FOS or FOE
for the first time, the home Member State authority was required, within 1 month of
receiving the information, to notify the competent authorities of the relevant host
Member States. It had also to advise the applicant intermediary that it had done this.
The intermediary could only commence its activities 1 month after the date of
notification. The IMD allowed an exemption for the host Member State to be
notified.

In practice, in cases where Member States chose to be notified—and they were a
majority — this meant that an intermediary had to wait up to 2 months before being
allowed to operate across borders. The approach of other Directives was more
favourable: under MiFID, for example, an investment firm could go cross-border
immediately upon notification by home to host Member States of the firm’s intention

'8 Ancillary intermediaries are defined under Article 2(4) of the IDD.

"9 Article 1.3 of the IDD: Ancillary intermediaries are excluded from the IDD where: the insurance
they sell covers the risk of breakdown, loss of or damage to the goods or non-use of the service, OR
covers damage to or loss of baggage and other risks linked to travel booked with that provider; and
where the amount of the premium for the insurance product does not exceed €600. In circumstances
where the insurance is complementary to the good or service and the duration of that service is equal
to or less than 3 months, the amount of the premium paid per person should not exceed €200.

*OThe notification procedure for ancillary intermediaries is similar to the one for insurance inter-
mediaries. It is however important to note that the IDD requirements ancillary intermediaries need
to comply with to be registered under the IDD (when not exempted by Article 1) differ slightly from
the one of insurance intermediaries: Adapted appropriate knowledge and ability/CPD (can be
proven by certificate), Good repute/clean record, PI cover (level established by MS according to
nature of product and activity/Financial capacity, to act in the best interests of customers, no
remuneration that conflicts with the duty to act in the best interests of customers, disclosure of
nature and basis of remuneration, IPID to customer (non-life).
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to passport under FOS. This waiting period was sometimes problematic in a FOS
context in particular, where intermediaries need to act sometimes quickly to cover
their clients with establishment and exposure in other Member States.

In 2006—and again in 2008—this notification procedure was further clarified by
the CEIOPS Luxembourg Protocol, and documents used to make the necessary
notifications were harmonised.”' Building on the Protocol and the outcome of
various consultations of the industry and Member States by the Commission, the
IDD, in two separate articles (Articles 4 and 6), details different notification require-
ments for FOS and FOE activities.

Before starting business under FOS in another EU Member State for the first time,
an intermediary must notify its home Member State competent authority of its
intention to do so. It must communicate the following information®* to its home
Member State: its name, address, registration number, the host Member State where
it intends to operate, the category of intermediary (and name of insurer represented if
appropriate) and the relevant classes of insurance. The home Member State com-
municates this within 1 month to the host member state competent authority
concerned (which must acknowledge receipt without delay) and informs the inter-
mediary about it. The home Member States must also inform the intermediary that,
provided it complies with the general good provisions of the host Member States that
are available on EIOPA and the host Member State websites, it can start its business.
Any changes will have to be communicated by the intermediary to its home Member
State that will communicate it to the host Member State.

In addition to the above requirements, EIOPA, in its 2018 Decision on the
cooperation of the competent authorities with regard to the IDD (updated Luxem-
bourg Protocol),>* states that the notification shall also specify the name of the

2!Information such as for example the precise name of the intermediary, its address, the category it
belongs to, the name of the insurer the intermediary is authorised to work for (if applicable), the
classes of insurance for which the intermediary is authorised or the address of the online register in
which details about the intermediary may be found, had to be included in the notification form
transmitted by the home MS to the host MS. It was further clarified that all the documents had to be
written in English or in another language agreed upon by the authorities concerned and that the
authority of the host Member State must acknowledge receipt of the documents without undue
delay by letter.

22 Article 4(1), IDD.

228 September 2018 EIOPA Decision of the Board of Supervisors on the cooperation of the
competent authorities of the Member States of the European Economic Area with regard to
Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on
insurance distribution—EIOPA-BoS/18-340—The revision was needed to align CEIOPS
(EIOPA)’s Luxembourg Protocol with the new IDD provisions (broader scope than the IMD,
new chapter Freedom to Provide Services (FOS) and Freedom of Establishment (FOE), enhance-
ment of exchange of information and cooperation between national competent authorities in
registration and notification procedures etc.).

According to Article 2 of the Decision, it applies to all national authorities competent for the
supervision of insurance and reinsurance distributors, which are Members of EIOPA and to the
EEA EFTA Members of the Board of Supervisors of EIOPA to the extent to which the IDD is
binding on them.
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current home competent authority, if different from the registration authority, the
address of the online register in which details about the intermediary may be found
and where available, the nature of the risks and commitments which will be covered
by the insurance contracts which the intermediary intends to distribute in the host
Member State.

Where the intermediary intends to operate, entirely or principally, in other
Member State(s) on a FOS basis, the home competent authority shall consider
communicating any other available information to allow the host competent author-
ity to have a deeper knowledge of the FOS activity and facilitate awareness for
ongoing supervision. An example of additional information that could be provided
by the home competent authority to the host competent authority could be the
provision of any available information resulting from discussions with intermediary
about its business strategy and how its FOS activity fits into that strategy. While such
information can be useful from a supervisory perspective, they may however, not
always be available at the time they are being requested.

Any changes also have to be communicated by the intermediary to its home
Member State that will communicate it to the host Member State. In its Decision,
EIOPA explains that this could for example include the change of intention to
provide insurance distribution activities by FOS in a specific host Member State in
the future or the intermediary’s removal from the register in its home Member State.

The removal of the “waiting period” of 1 month after the date of notification as
well as the exemption for Member States not to be informed, are clearly improve-
ments compared to the IMD approach. They facilitate procedure for activities under
FOS and are in line with the objectives of the IDD. These two provisions had given
rise to two problems: the timing for commencement of operations under FOS that
was driven by the position of the host member State (not all Member States agreed to
be notified) and the wait itself for an intermediary needing to insure its client’s
activities in a host Member State, for another month before able to do so.

It is important to note that the EIOPA Decision explains that the intermediary has
to notify its intention to do business under FOS only in the Member State where the
policyholder is established or has his residence, also in the case where the policy-
holder acts on behalf of different insureds and/or risks established or situated in one
or more other Member States.”* This key explanatory narrative was included in the
2008 revised version of the CEIOPS Luxembourg Protocol and one can but regret
that it was not transposed (at least into recitals) in the IMD. The clarity and legal
certainty it brings are essential for cross-border activities.

As far as the IDD notification procedure to operate under FOE is concerned, the
intermediary has to provide the same information as for the FOS notification, with in
addition the address in the host member State from which documents may obtained
and the name of any person responsible for the management of the branch or
permanent presence. It still needs to wait up to 2 months before starting its activities
in the concerned host Member States. During the second month, the host Member

24Section 2.2.1 of the ETOPA Decision, page 14.
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State must communicate the general good provisions that are applicable in its
territory to the home Member State of the intermediary and that latter authority
must then inform the intermediary about it and that it can commence business in the
host Member State territory, provided it complies with those legal provisions.

Any changes will have to be communicated by the intermediary to its home
member state that will communicate it to the host member state. In its Decision,
EIOPA explains that this could include the change of intention to provide insurance
distribution activities on the territory of the host Member State through a branch or
permanent presence or the intermediary’s removal from the register in its home
Member State.

The differentiation between the notification procedure for FOS and FOE activi-
ties, the harmonisation of information to be provided to the home Member State by
intermediaries bring more clarity for all parties concerned. The information was
already contained in the CEIOPS Luxembourg Protocol but that was less binding on
the Member States. Also, the IDD addresses the changes made to notifications—this
was only addressed in the CEIOPS Luxembourg Protocol—to ensure records are
fully up to date. This is in line with better consumer protection which is one of the
objectives of the IDD. One could regret that the passport notifications do not require
the intermediary, who has applied for a passport to operate cross-border, to inform
the concerned competent authorities whether it really does so. From a consumer
protection and supervision point of view, it would be useful to know who is actually
using the passport, and who is not. It is interesting to note that under the Solvency Il
Directive, insurance undertakings are required to report to their supervisory authority
the amount of transactions carried out under the right of establishment and those
carried out under the freedom to provide services, in host Member States.>

As mentioned earlier, the single passport under the IMD and now under the IDD
is derived from the intermediary’s registration in its home Member State. Like the
IMD, the IDD requires the national registers to indicate the Member States in which
“their” intermediaries conduct business under FOE or FOS. The IDD?® also requires
EIOPA to establish, publish on its website and keep up to date a single electronic
register containing records of insurance intermediaries which have notified to carry
on cross-border business under FOE or FOS. The register must contain links to, and
be accessible from, the website of each of the Member States’ competent authorities.

Such a register, when available, will allow private but also commercial clients to
quickly and easily find information about registered intermediaries operating cross-
border in their respective countries. This is a positive improvement. For the time
being EIOPA has established on its website a page with hyperlinks to national
registers or single information points.”” EIOPA explains that its website serves as
a provisional database of hyperlinks to national registers and that “it is assessing the

% Article 159, Solvency II Directive.
26 Article 3(4), IDD.

2 https://eiopa.europa.eu/Pages/Consumer-Protection/Single-electronic-register-for-cross-border-
business.aspx.
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most adequate long-term approach towards an online register by analogy to existing
EIOPA registers to further enhance transparency and facilitate cross-border trade”.

If it appears that the IDD has brought some much-needed and useful changes to
the notification procedures, it has however missed an important opportunity that was
“to clarify intermediaries’ FOS/FOE activities”, despite the fact that was one of the
main objectives of the EU text.

2.3 No Clarification Regarding the Triggering Element
of Cross Border Activities

The general objectives of the revision of the IMD were consumer protection,
undistorted competition and market integration.

In the impact assessment accompanying the proposal for revision of the IMD, the
Commission explained that one of the following preferred option would help
addressing these objectives as “they involve slight costs and may trigger more
cross-border trade”: “option 2 would incorporate definitions already existing in
the Luxembourg Protocol in the IMD (. . .). This option would clarify the application
of Treaty principles regarding the FOE and the FOS and introduce some enforce-
ment rules linked to those freedoms, based on the MIFID I1.” It further explained that
“clarification of the definitions of FOE and FOS would render the cross-border
process more effective”.

However, there is no recital or article in the IMD II proposal, nor later in the
adopted IDD, that defines these activities. This a matter of regret. For the sake of
legal certainty it is necessary to have a clear description of the triggering element of
the FOS activities of an intermediary (is it the location of the intermediary? of the
client? of the risk? both?) because general good rules and stricter information
requirements of the host Member State may have to be complied with by interme-
diaries when they are considered to be carrying out FOS activities in that Member
State.

In addition, because of the new distribution of powers between host and home
supervisors in the IDD, Member States can in certain cases impose national require-
ments upon intermediaries working on a FOS basis (for example, in the case of
advice being mandatory for the sale of any insurance products in Member States like
France®®). Therefore, it is necessary for the intermediary, but also for the supervisory
authority and the consumer or client to know when intermediaries’ activities are
considered as FOS activities.

It is equally important for the same reasons to clearly describe the triggering
element of the FOE activities of an intermediary.

Even if the draft text of the IDD included at one point during the trilogue phase,
the useful EIOPA decision’s (updated Luxembourg Protocol) definition of the

28 Article 22.2, IDD.
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triggering element of an intermediary’s FOS activity (see below), unfortunately no
agreement could be reached to keep the definition in the final text of the Directive.
The Commission Legal Services advised against it explaining that an EU Direc-
tive—that is secondary legislation—could not contain such a definition and that
freedom of services can only be defined in the Treaty. This was a surprising position
as clarity on territorial criteria was for example introduced by the Solvency II
Directive regarding FOS business of insurers.*’

2.4 EIOPA Clarifications

FOS and FOE need to be distinguished, for it makes a difference whether an
insurance intermediary is acting under one or the other concept with respect to, for
example, notification requirements (see above) or possible restrictions for the gen-
eral good (see below).

In the absence of a judicial or regulatory definition of when an intermediary is
likely to be pursuing cross-border activities under FOS, reference has been made
since 2006 to the common understanding of “freedom to provide services* of the
CEIOPS Luxembourg Protocol that was replaced in September 2018 by the EIOPA
Decision. The clarifications contained in the CEIOPS Luxembourg Protocol on the
triggering element of insurance intermediaries’ cross-border activities under FOS
remained in the Decision of EIOPA, slightly adapted to include ancillary
intermediaries.

EIOPA understands freedom to provide services in the case of intermediary to
mean:

An Intermediary or Ancillary Intermediary is operating under freedom to provide services
(“FOS”) if it intends to provide a policyholder, who is established in a Member State
different from the one where the Intermediary or Ancillary Intermediary is registered, with
an insurance contract relating to a risk situated in a Member State different from the Member
State where the Intermediary or Ancillary Intermediary is registered.’’

2%Under Article 13(9) the host Member State, i.e. the Member State of the provision of services, is
the Member State of the commitment (life insurance) or the Member State in which the risk is
situated (non-life insurance). In other words, an insurer is providing services under FOS if the risk/
commitment is situated in another Member State.

39This common understanding was presented in the revised CEIOPS Luxembourg Protocol as “the
most workable definition in line with the objectives of the IMD regarding the intention of the
intermediary, the creation of the Single Market and consumer protection” — See footnote 6 to point
2.2.3 of the Protocol.

3'EIOPA decision provides a non-exhaustive list of examples regarding activity carried on under
FoS:

— An Intermediary or Ancillary Intermediary is actively marketing, providing insurance distribu-
tion services or seeking business from a customer resident or established in another Member
State.
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In practice, this means for example that an intermediary having its office in
Antwerp and intending to procure property insurance to a Belgian client with regard
to the client’s holiday house in the Netherlands, would not provide cross-border
mediation services in the Netherlands as only the risk to be covered is situated in
another Member State, whereas the client has his habitual residence in Belgium.

However, an intermediary with its office in Karlsruhe (Germany) and intending to
procure fire insurance to a French client in Strasbourg (France), would be providing
cross-border mediation services in France. It would have to notify his intention to
carry out cross-border business into France under FOS.

Even though such definition is not binding upon the courts, it can be expected to
be adhered to by the Competent Authorities provided no overruling definition has
been adopted by legislation or a Community Court. Depending on national legisla-
tion implementing the IDD, local courts could also rule that the location of the client
is the only criteria as to when national general good rules apply to a foreign insurance
intermediary providing insurance distribution services to a local client.’* Article
22 of the IDD on information exemptions and flexibility clause also seems to refer to
that unique criteria.

In their July 2019 report on cross-border supervision of retail financial services,”
the European Supervisory Authorities (ESAs) admit that they “have noticed that the
legislation reviewed lacks clear criteria for determining the location where the

— An Intermediary or Ancillary Intermediary asks for and organises on its own initiative meetings
with customers established in another Member State.

— Regarding advertisement: an Intermediary or Ancillary Intermediary gives/sends information on
specific products, conditions etc. to selected groups of customers established in a given country/
in specific languages of some Member States etc. Here the advertisement has an active character,
the intention of the Intermediary or Ancillary Intermediary to contact customers in another
Member State is clear.

— Regarding electronic distance or distance marketing activities: If the content of the website of an
Intermediary or Ancillary Intermediary is general and only in the language of the Member State
of the Intermediary or Ancillary Intermediary, if it is not addressed to a specific group of
customers or customers in specific Member States and when the customer is not able to directly
or indirectly conclude an insurance contract using a website or other media, then the Interme-
diary or Ancillary Intermediary cannot be considered as actively seeking these customers and
therefore cannot be considered as having the intention to do FoS in the Member State, where
those customers are established. If an Intermediary or Ancillary Intermediary is contacted by
those customers, it will not be considered as an intention to write business under FoS in the
Member State of residence or of establishment of these customers.

— Where an Intermediary or Ancillary Intermediary opens a branch in another host Member State
under freedom of establishment and where this branch sells insurance contracts to residents of
the Intermediary’s or Ancillary Intermediary’s home Member State, it shall not be deemed as
being an activity provided under FoS.

32BIPAR/Steptoe: The insurance Distribution Directive: A handbook on cross-border insurance
distribution by insurance intermediaries—January 2019.

33ESAs report on cross-border supervision of retail financial services, 9 July 2019, JC/2019-22—1In
this report the ESAs carried out a general mapping of the main Level 1 provisions for the different
financial institutions operating across borders. The EU directives and regulations that the ESAs
have reviewed include amongst others, the IDD, the SII and the MiFID 2.
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services is provided, which is key to determining whether there is cross-border
provision of services and whether it falls under the FOS and the FOE, and as a
consequence, which Competent Authority is responsible for its supervision. This lack
of clear criteria is even more problematic when services and products are provided
through digital means”.

In their conclusions and suggestions for EU co-legislators, the ESAs further
explained that they “are of the view that more clarity on this issue cannot be
provided through Level 3 work and that such clarity should be provided by the
EU -co-legislators, especially in the light of the growing phenomenon of the
digitalization of financial services”.

Although late, the recognition by the ESAs of this key issue is welcome. It is
however, quite frustrating to read such a statement when market’s associations have
been drawing the attention to this lack of clarity for years before the adoption of the
IDD and when it seems that action is now required only because it is problematic to
services being provided via digital means It is also surprising to see that the ESAs do
not believe that clarity on the issue could be brought by level 3 work when EIOPA
itself introduced such clarity in its 2018 Decision.

It has always been less challenging to determine whether an intermediary is
operating in another EU Member State on a FOE basis, since a FOE activity has a
clearer cross-border element. The IDD has also slightly clarified the concept of FOE
for IDD purposes: an intermediary is operating under FOE in another Member States
if the intermediary establishes a branch—defined in the IDD as “an agency or a
branch of an intermediary located in the territory of a Member State other than the
home Member State”™*—or a permanent presence that is equivalent to a branch
unless the intermediary lawfully sets up such a permanent presence in another legal
form.>

In its Decision, EIOPA simply states that it understands freedom of establish-
ment, in the case of intermediaries and ancillary intermediaries, as meaning if they
intend to carry out of insurance distribution activities through a branch or permanent
presence established in a different Member State according to Article 6(1) of
the IDD.

Even if under EU law the notion of “establishment” includes branches, it is
surprising and somehow confusing that the IDD definition of the “host Member
State” does not expressly mention a branch—as the Solvency II Directive does, for
example—but only refers to a permanent presence or establishment.

3 Article 2.1 (12), IDD.
$Recital 25, Article 6.1, IDD.
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2.5 General Good Rules: Will More Transparency Be
Enough to Avoid Their Possible Detrimental Impact
on the Single Market?

As explained above, the principle under the IDD—Iike under the IMD—is that the
single registration in the home Member State triggers the provision of the EU
passport to the insurance intermediaries subject to the appropriate notification
procedure. However, as recalled in the EIOPA 2019 report analysing national
general good rules,”® “the basic principle underlying the general good in the
insurance sector is that (...) insurance intermediary operating under the (..)
arrangements laid down by the IDD, is obliged to adapt its activities to the host
Member States’ rules if the measures enforced against it serve the general good,
irrespective of whether it carries on those activities” through FOS or FOS.

Despite increased clarity and transparency introduced by the IDD and a greater
role given to EIOPA, the effect of some of these general good rules can be
challenging for intermediaries operating cross-border and be detrimental to the
proper functioning of the IDD and the Single Market for insurance distribution.

Under the IMD, the competent authorities of the host Member State could decide
“to take the necessary steps to ensure appropriate publication of the conditions
under which, in the interest of the general good, intermediaries’ business under FOS
or FOE must be carried on in their territories”.>’ The IDD makes the publication
mandatory and introduced more requirements as well as an additional criterion as
explained below.

Member States competent authorities must publish on their websites the general
good rules that apply in their respective territory and update them regularly.® Links
to the websites of each Member State competent authorities must be available on the
EIOPA’s website “with all national general good rules categorised into different
areas of law”. Each Member State must also designate a single point of contact for
providing information on its general good rules.

There is no real definition of what constitutes a general good rule in the IDD or in
another EU text or in the CJEU case law. However in its Interpretative Communi-
cation,® the Commission lists a number of cumulative (but not definitive) conditions
for a general good rule to be valid under the EU law and that have been developed by
the CJEU over the years: it must govern a matter which has not been harmonised at
the EU level; the rule must pursue an objective of the general good; it must be
non-discriminatory; objectively necessary and proportionate to the objective pursued

3SEIOPA: Insurance Distribution Directive—Report analysing national general good rules — 22/07/
2019.

37 Article 6.3, IMD.
38 Article 11, IDD.

390J of the EC, C43/5 — 16-2 -2000—Commission interpretative communication on the freedom to
provide services and the general good in the insurance sector.
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and the general good objective is not safeguarded by the rules of the provider’s home
Member States.

As rightly noted by EIOPA in its report,”” the IDD provides an additional
criterion*' regarding how “general good’ rules should be applied by Member States
for insurance distribution, namely “the administration burden stemming from gen-
eral good provisions should be proportionate with regard to consumer protection”.
One could wonder whether this criterion could be interpreted as a limitation of the
IDD general good rules, meaning that these rules can only aim at protecting
consumer and therefore can’t applied to professional clients/SMES or in relation to
large risks.

Under the IDD, a minimum harmonisation text, the national general good rules
may relate to stricter rules in areas expressly mentioned in the Directive and stricter
rules relating to other matters covered by the Directive. The IDD includes 11 options
which allow Member States exercising them to introduce general good rules in their
context.*> The EIOPA report provides a quite comprehensive though not exhaustive
overview of those rules that Member States have introduced so far in the context of
their national implementation of the IDD. It seems for example that a majority of
Member States have used the options provided in Article 22 of the IDD to introduce
stricter information requirements, mandatory advice for the sale of any insurance
products and limitation or prohibition of remuneration paid to insurance intermedi-
aries in relation to the distribution of insurance products.

More time and hindsight are needed to have a correct understanding on how these
national general good rules can have an adverse effect on intermediaries’ cross-
border activities. However, it appears already that some national legislations that
implement the IMD could be an obstacle to the proper functioning of the IDD Single
Passport.

One example is the Romanian secondary legislation implementing the IDD. It
states that the cooperation of foreign insurance distributors, including insurers
carrying out activity in Romania on the basis of FOS with local intermediaries,
must be based on reverse solicitation and the duration of that cooperation cannot be
more than 3 years.* It seems that this legislation is aimed at protecting consumers
from “dubious” EU insurers operating under FOS in Romania and at preventing
intermediaries from working with them and to ensure that consumers are not left
without cover. However, if after 3 years the insurer operating under FOS in Romania
is no longer able to collaborate with the same intermediary, it can still operate in
Romania under FOS with different intermediaries.

These rules do not appear to meet the objective of consumer protection and have
significant consequences for local Romanian insurance brokers as they are no longer

40See footnote 19.
T Article 11 (2).
“2Annex 1 of EIOPA report analysing national general good rules.

“3EIOPA—Country-by-country analysis of national general good rules—Annex III to the Insurance
Distribution Directive: Report analysing national general good rules, - Romania, page 82.
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able to put in place long-term partnerships with EU insurers authorised to work on a
FOS basis in Romania, thus hindering their ability to fully serve their clients’
interests. In such a context, the introduction of Insurance Guarantee Schemes at
EU level—to protect private policyholders by compensating for their claims in the
event an insurance company becomes insolvent (in particular in the framework of
cross-border activities and failures)—and more supervisory control on cross-border
insurers would perhaps be more appropriate. This would also support a drive
towards a single market.

It is interesting to note that in October 2019, the European Commission sent a
letter of formal notice to Romania regarding the conditions for the sale of insurance
products by insurance distributors from other Member States: “The Commission
urges Romania to adjust national rules setting restrictive conditions insurance
distributors from abroad who want to sell products to Romanians. (...) These
conditions prevent insurance distributors from making effective use of their basic
freedom to provide services within the internal market”.**

The reaction of the Romanian supervisor to “protect” its market from insurers
operating under FOS or FOE in their market is not an isolated case. Over recent years
there have been failures of insurers operating in some Member States under FOS or
FOE, and Member States are starting to think of solutions to protect their respective
markets and consumers. In France, for example, the FFA (the French Federation of
Insurers) published in May 2019 a position paper on “Strengthening the Internal
Market by tackling failures of insurance companies operating under FOS”. It
explains that since November 2016, the French insurance market has been
experiencing numerous run-offs, or failures of insurers authorised in the EU and
operating in France under FOS. The FFA has advanced concrete proposals aimed at
preventing default by operators operating in the EU under FOS.*

These failures have an important disruptive impact on local markets and might
lead the public to wonder about the efficiency and effectiveness of supervision
within the Single Market. However, this should not bring into question passporting
rights for insurers and intermediaries. There is obviously a need for a review of the
supervision system of insurers operating cross-border and for a better cooperation
amongst supervisors in the EU. It is expected that the current review by the European
Commission of the Solvency II Framework, and in particular its part on the super-
vision of cross-border activities of insurers and the possible need of minimum
harmonised rules on Insurance Guarantee Schemes (IGS), will suggest solutions to
this serious issue.

The Directive amending Solvency II in the context of the ESAs review*® has
already introduced some positive changes in this respect: the cooperation between

44European Commission’s website, press corner, 10-10-2019.
“hitps://www.ffa-assurance.fr/ - Document de position: Renforcer le marché intérieur en Iuttant
contre les défaillances d’entreprises d’assurance qui opérent par voie de LPS.

46Art. 2 of Directive (EU) 2019/2177 of the European Parliament and of the Council of
18 December 2019 amending Directive 2009/138/EC on the taking-up and pursuit of the business
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the NCAs and also between EIOPA and the NCAs is strengthened in relation to
cross-border activities carried out by insurance undertakings. For example, the
supervisory authority of the home Member State will have to notify EIOPA and
the supervisory authority of the relevant host Member State where it identifies
deteriorating financial conditions or other emerging risks posed by an insurance or
reinsurance undertaking carrying out activities based on the freedom to provide
services or the freedom of establishment that may have a cross-border effect. In its
opinion on the 2020 review of Solvency II, EIOPA* also advises to amend Article
36 of the Solvency II Directive by adding a new paragraph 7 as follows:

7. In case of material cross-border insurance business under the right of establishment or the
freedom to provide services, the supervisory authority of the home Member State shall
actively cooperate with the supervisory authority of the host Member State to assess whether
the insurance undertaking has a clear understanding of the risks that it faces, or may face, in
the host Member State.

This cooperation shall cover at least the following areas:

(a) system of governance including the ability of the head office management to understand
the cross-border market specificities, risk management tools, internal controls in place
and compliance procedures for the cross-border business;

(b) outsourcing arrangements and distributions partners;

(c) business strategy and claims handling;

(d) consumer protection.

8. Where appropriate, the supervisory authority of the home Member State shall inform in a
timely manner the supervisory authority of the host Member State about the outcome of its
supervisory review process which concerns the cross-border activity, in particular where the
supervisory authority of the host Member State has already raised concerns.

Lastly, it is also interesting to note, that amongst EIOPA’s follow-up actions to
address the issues identified in its report on the general good, is the analysis from a
legal and supervisory perspective of general good rules imposed on incoming
insurance intermediaries in areas of the home Member State competence such as
registration requirements. As this is clearly a matter for home Member State com-
petence and the IDD single licence for intermediaries is based on the single regis-
tration in the home Member State, it is hoped that follow-up actions will indeed be
taken in this area.

of Insurance and Reinsurance (Solvency II), Directive 2014/65/EU on markets in financial instru-
ments and Directive (EU) 2015/849/ on the prevention of the use of the financial system for the
purposes of money-laundering or terrorist financing, OJ L 334, 27.12.2019, p. 155.
“Thttps://eiopa.europa.eu/Pages/Consultation-Paper-on-the-Opinion-on-the-2020-review-of-Sol
vency-IL.aspx.
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3 New Division of Competence Between Home and Host
Member State Authorities and the Possible Impact
on Intermediaries’ Passporting Rights

Under the IMD, the only power clearly given to host Member States over insurance
intermediaries operating under FOS or FOE in their markets, was the one to adopt
specific legal provisions to protect the general good. They could ensure the appro-
priate publication of the conditions under which, in the interest of the general good,
the business concerned must be carried on in their territories and take appropriate
measures to prevent or to penalise those irregularities committed in their territories
which are contrary to their general good measures.*®

The IMD did not, however, clearly divide competences between home and host
member State competent authorities. This led some EU regulators, such as the UK’s
Financial Conduct Authority (FCA), to claim authority to take enforcement action
against all EU intermediaries passporting into the UK and claim jurisdiction over all
activities of UK firms passporting into other EU states.

The IDD brought an important change to the framework established by the IMD:
it clearly divides the oversight powers between the home and host Member States
competent authorities over insurance intermediaries who are passporting in the
EU. Although this division of competence aims to ensure the compliance of inter-
mediaries with the IDD requirements, one could wonder whether the powers given
by the IDD to the host Member States, in addition to an (excessive) use of the general
good rules could not weaken or go against the concept of the IDD Single Licence.

3.1 Powers Given to Host Member States Over Intermediaries
Operating Under FOS in Their Territories

The IDD does introduce new powers as far as FOS activities of insurance interme-
diaries are concerned. Like under the IMD, when operating under FOS, an insurance
intermediary must comply with the minimum requirements of the IDD as
implemented in its home member State and the general good rules of the host
Member State.

At the time of the trilogue, the Council of the EU had explained that the intention
was here to strike a proper balance, taking inspiration from relevant legislative texts
such as the Solvency II Directive and the Mortgage Credit Directive: “We considered
that a proper solution aimed at enhancing consumer protection, while preserving a
smooth functioning of the passport, might come from graduating competences and
powers differently in the cases of freedom to provide services and freedom of

“BArticle 6.3 and article 8.4, IMD.
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establishment and introducing appropriate safeguards in order to clarify supervi-
sors’ powers and to avoid regulatory arbitrage”.

The IDD makes clear that in case of intermediaries’ FOS activities, the home
Member State competent authority will be responsible for ensuring compliance with
all IDD requirements (such as good repute, professional knowledge and competence,
and conduct of business obligations) with regard to all business activities of the
intermediary within the internal market.** And—as under the IMD—the host Mem-
ber State competent authority can take appropriate and non-discriminatory measures
to penalise any failure of the intermediary to comply with its general good rules and
prevent it from carrying out new business.

If the host Member State competent authority considers that the intermediary
operating under FOS is in breach of any IDD requirements° (for example, breach of
the rules on good repute), it will inform the home Member State competent authority
which should then take appropriate measures against the intermediary to remedy the
breach. Further clarity is also introduced by the EIOPA Decision.”’

In exceptional situations,’” the competent authority of the host Member State is
entitled to intervene and take measures against the incoming intermediary if it
continues acting in a way that is clearly detrimental to the interests of consumers
of the host Member State on a large scale, or to the orderly functioning of the host
Member State (re)insurance market, despite the measures taken by the home Mem-
ber State or where it fails to take any. The host Member State can also intervene in
urgent cases™ to prevent or penalise breaches by the intermediary in the host
Member State, where it is necessary to protect the rights of the consumers in the
host Member State. In such cases the competent authorities of the host Member State
have the right to prevent the intermediary from carrying out new business within the
territory of the host Member State. EIOPA is also granted with some powers in this
context. The home or host Member States may request its assistance to settle
disagreements between them in such cross-border situations.>*

These enhanced powers of the host Member States in a FOS context clearly
reinforce some safeguards for the consumers. Time will tell however whether these
new powers given to the host Member States and EIOPA will hinder or not
intermediaries’ cross-border activities.

The IDD goes even further and introduces new powers for host Member States to
help them preventing the circumvention of their rules by insurance intermediaries.>
The competent authorities of the host member States have the right to prevent a
foreign intermediary from carrying out business in its Member State if the

“9Recital 21, IDD.

30Article 5.1, IDD.

S1Section 3.2 of EIOPA Decision.

52 Article 5.1 (3).

33 Article 5.2, IDD.

54 Article 5.1, IDD that refers to Article 19 of Regulation No 1094/2010.
55 Article 9, IDD.
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intermediary’s activities are entirely or principally directed towards its territory with
the sole purpose of avoiding the legal rules which apply to local intermediaries of the
host Member State. They have equivalent powers in cases where the intermediary’s
activity seriously endangers the proper functioning of the (re)insurance market in the
host Member State in terms of consumer protection.

This crystalized in the IDD the ECJ case-law concerning freedom to provide
services, clarifying that the host authority is entitled to take appropriate measures to
prevent forum shopping aimed at avoiding falling within the competence of a
specific legal framework.

3.2 Powers Given to Host Member States Over Intermediaries
Operating Under FOE in their Territories

In the case of the establishment of a branch or a permanent presence in another
Member State, the IDD distributes new responsibility for enforcement between
home and host Member States and introduces the new concept of a “primary place
of business*®”.

The home Member State remains responsible for ensuring that the intermediary,
including its establishments in host Member States, complies with its IDD obliga-
tions affecting the business of the intermediaries as a whole: rules on good repute,
professional knowledge and competence.”’ As with the provision of services regime,
if the competent authority of the host Member State suspects any breaches of these
requirements, it must inform the competent authorities of the home member State.
The competent authority of the host Member State is entitled to intervene if the home
Member State fails to take appropriate measures or if such measures are insuffi-
cient.”® EIOPA is also granted with some powers in this context. The home or host
Member States may request its assistance to settle disagreements between them in
such cross-border situations.

The competent authorities of host Member States are responsible for ensuring that
the intermediaries’ branches that provide services in their territories comply with the
IDD conduct of business and information requirements as implemented by them.
The host Member State can take measures if the branch breaches these requirements.
More powers are given to the host Member States in this context, as they are entitled
to examine the establishment arrangements of an intermediary in their territories and
request changes to enable them to correctly enforce the obligations of the
intermediary.””

6 Article 7, IDD.

57 Article 8, IDD Section 3.2.2 of EIOPA Decision.
58Recital 22, IDD.

59 Article 7(2) and 8(1), IDD.
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It is clear here that the EU legislators perceived the need to enhance consumer/
client protection as a priority, even if at the cost of some possible limitations to the
functioning of the IDD passport.

The IDD introduces a new concept of the “primary place of business” into the
insurance distribution sector. This is “the location from where the main business of
an intermediary is managed”.*° If the intermediary’s primary place of business is in
a Member State other than its home Member State, the relevant competent authority
may then agree that the competent authority of the Member State of the primary
place of business will act as if it were that of the home Member State. In such a
situation, the competent authority of the primary place of business will oversee the
intermediary’s compliance with professional and organisational requirements, and
information and conduct of business rules. This competent authority will also have
the right to impose sanctions against the intermediary in the case of non-compliance.

It is very likely that the new concept of the “primary place of business” will have
to be further clarified by EIOPA in order to ensure that Member States have the same
understanding of it and that the division of competence is clearly organised between
the competent authorities when needed. It is surprising that EIOPA decision®' is
silent on the new concept (for example, what does the word “managed” mean in this
context).

Together with the power given to Member State competent authorities to prevent
the circumvention of the host Member States rules, this new concept empowers host
Member States to better protect their consumers and markets. It encourages them to
better cooperate to ensure better supervision of the distributors operating in their
market. Without such a provision, the Member State where the intermediary is
established but not that where its primary place of business is located, would have
little incentive to supervise the conduct of the intermediary’s activities. Equally the
Member State where the primary place of business of the intermediary is located
would have little power to properly supervise the activities of the intermediary.

The risk of prioritising the supervision of domestic markets was one of the issues
mentioned in the ESAs report on cross-border supervision of retail financial services,
and one that the competent authorities must face. However, in the report, the ESAs
note that some of the most recent legislation reviewed, such as the IDD, will be
helpful for tackling such an issue.

%0 Article 2.1 (14), IDD.

S!The notification procedure for ancillary intermediaries is similar to the one for insurance inter-
mediaries. It is however important to note that the IDD requirements ancillary intermediaries need
to comply with to be registered under the IDD (when not exempted by Article 1) differ slightly from
the one of insurance intermediaries: Adapted appropriate knowledge and ability /CPD (can be
proven by certificate), Good repute/clean record, PI cover (level established by MS according to
nature of product and activity/Financial capacity, to act in the best interests of customers, no
remuneration that conflicts with the duty to act in the best interests of customers, disclosure of
nature and basis of remuneration, IPID to customer (non-life).
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4 Towards More Cross-Border Activities of Insurance
Intermediaries?

As mentioned earlier, one of the objectives of the IDD was to make it easier for
insurance intermediaries to carry out cross-border activities using IDD passports,
ensuring more market integration and more consumer protection. As explained in the
ESAs report on cross -border supervision of retail financial services: “The increase in
the cross-border provision of financial services has benefits for consumers, as it
fosters competition and expands the offer available to consumers, who then have a
broader number of financial institutions among which to choose”.**

According to the European Commission impact assessment on the IMD proposal,
‘the total cross-border life insurance business was roughly 5% in 2007. In non-life
segment, the cross-border business accounts for 8% of total non-life business”®
Cross-border activities of insurance intermediaries could at that time considered a
nearly inexistent.

Most of the EU Member States implemented the IDD only at the end of 2018: it is
therefore too early to clearly assess the impact of the new provisions of the IDD
Chapter IIT on the cross-border activities of insurance intermediaries. More time is
needed to have a clear perspective of the extent to which the IDD passport will
actually be used, including by new market participants such as digital intermediaries.

Some interesting and positive trends have been observed in this respect in some
recent reports of the EIOPA and of the ESAs. Can it be reasonably expected that
these trends will be accelerated by the IDD?

In its 2018 report on “Insurance distribution Directive: Evaluation of the struc-
ture of insurance intermediaries’ markets in Europe”, EIOPA has noted an steady
increase of the evolution of passport notifications for insurance intermediaries and an
increase in cross-border notifications by insurance intermediaries between 2013 and
2017, both on a FOE and FOS basis, hence mainly under the IMD framework.

However, as EIOPA explained, this increase has to be interpreted carefully. First
there is a lack of useful data available and secondly, notifying an intention to provide
services under FOS or FOE does not mean actually providing services in a host
Member State. As mentioned before, intermediaries did not have the obligation to
report their actual business under the IMD, i.e. the volume and products/lines of
business they really mediate across borders. And this situation has not changed with
the IDD. After the implementation of the IMD, thousands of Czech intermediaries,
for example, had notified their intention to do business in most of the EU Member
States. As it turned out, they never actually carried out any cross-border business

S2ESAs report on cross-border supervision of retail financial services, 9 July 2019, JC/2019-22.

S Commission staff working document, Impact assessment, accompanying the document Proposal
for a Directive of the European Parliament and of the Council on Insurance Mediation, Strasbourg,
3.7.2012, SWD (2012) 191 final.
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except in Slovakia. As explained in the ORIAS® annual reports, the body that
registers French intermediaries in France, since 2011 “the notifications of some
2000 Czech intermediaries operating in France must be analysed with care. In
fact, the body holding the Register of Intermediaries in the Czech Republic sent a
notification of operation in France for all its registered intermediaries”.

It is also interesting to note that, according to the 2018 EIOPA report, a significant
portion of intermediaries’ notifications mainly relate to “neighbouring” Member
States. For example, in France, it is predominantly insurance intermediaries from
the UK, Spain, Italy, Luxembourg, and Belgium who have notified their intention to
operate under FOS in France. French intermediaries, meanwhile, have similarly
notified their intention to operate in these countries under FOS. This situation has
been in a slow and constant evolution since 2008.

4.1 IDD Passport, Digitalisation and Consumers

The 2019 ESAs report on cross-border supervisions confirms this evolution. They
explained that “in monitoring consumer protection developments and financial
innovations, the ESAs have noted the continued increase in the cross-border provi-
sion of financial services to consumers across of the EU. This increase is both the
development of the single market in financial services and the digitalisation of
financial services across the banking, insurance and securities sectors, which
further enables financial institutions to provide their services across borders”.

The IDD is an activity-based text: it applies to every person who is undertaking
the activity of insurance distribution, whether via traditional or digital means. An
increasing number of insurance intermediation business models are today partially or
entirely digitised,®> providing services to customers established in other Member
States. It is very likely that these intermediaries operating through digital means will
make increased use of the IDD passport, making its supervision even more chal-
lenging for national and EU supervisors if key issues are not solved rapidly, such as
the lack of clear criteria for determining the location where services are provided.

Because the digitalisation of financial services is seen by EU regulators as a
means to further integrate the single market, they are encouraging its development

via regulatory ‘sandboxes’.*®

%4Registre unique des intermédiaires en assurance, banque et finance - https://www.orias.fr/
welcome.

%50n legal and regulatory issues arising from these models, see Marano (2019), pp. 294-315.
%The ESAs define in their joint report on regulatory sandboxes and innovation hubs as “scheme set
up by a competent authority that provides regulated and unregulated entities with the opportunity
to test, pursuant to a testing plan agreed and monitored by a dedicated function of the relevant
authority, innovative products or services, business models, or delivery mechanisms, related to the
carrying out of financial services”.


https://www.orias.fr/welcome
https://www.orias.fr/welcome
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Competent authorities are however concerned about the impact on the level
playing field if material divergences were to emerge between the approaches of
the national competent authorities to the design and operation of such ‘sandboxes’,
such as regulatory arbitrage. It is therefore interesting to note the ESAs believe that
“regulatory sandboxes may not be used as a mechanism to dispense with require-
ments under EU law, such as the requirement to obtain a licence before carrying out
certain financial services, such as payments services, insurance services etc. Levers
for proportionality embedded into law, for instance with regard to systems and
controls requirements, may be applied in the context of firms participating in a
regulatory sandbox in the same way as to firms outside the sandbox”. This is a key
principle to ensure that sandboxes remain ‘channels of distribution’—neutral.

Are clients and consumers ready to benefit from these products offered by
intermediaries not established in their countries?

It is a common practice for commercial clients to employ the services of inter-
mediaries established in other EU Member States—a diverse range of European
companies rely for example on insurance coverage provided by the specialised
intermediaries of the London insurance market. It is interesting to note that
according to the Commission Special Eurobarometer 446 on financial products
and services,®” the attitude of private customers towards purchasing financial prod-
ucts or services on a cross-border basis is also changing, albeit very slowly. More
and more are eager to buy financial products or services from a provider in another
EU Member State, the proportion increasing from 5% in 2011 to 7% in 2016.
However, there are some large differences between countries, consumers for exam-
ple in Romania, Luxembourg, Cyprus and Ireland being more likely to have
purchased at least one financial product or service in another EU country. However,
some consumers believe that there are fewer consumer protection rules in other EU
member State or simply do not know their rights if there are problems. These are
clear barriers to cross-border purchases of financial products and services.

And there are other barriers that, despite the simplification of the IDD notification
rules and despite the fact that insurance contracts are legal and intangible products
which make them particularly suitable for cross-border sale, may make the IDD
single passport still difficult to use. At a consumer level, language and cultural
differences, consumer preferences and national consumer protection rules, often still
act as entry barriers. At the intermediary level, the need for local risk knowledge,
business and distribution characteristics as well as the occasionally abusive use of
general good provisions by the host Member State as mentioned earlier, can make
cross-border selling difficult. It will be interesting to study whether the need to
identify a target market under POG rules as introduced by the IDD will help cross
borders activities of intermediaries or, on the contrary, will create another obstacle
to them.

Finally, it seems worth dedicating a final paragraph to the impact of Brexit on
cross-border activities of insurance intermediaries.

57Special Eurobarometer446, Report, financial products and services, July 2016.
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4.2 The Impact of Brexit on Cross-Border Activities
of Insurance Intermediaries

On 23 June 2016, the UK voted to leave the European Union. The UK had been due
to leave the EU on 29 March 2019, but the departure date was revised and the UK in
fact left the EU on 31 January 2020 with a Withdrawal Agreement. The UK has
entered a transitional period, which is due to operate until 31 December 2020.
During the transition period, EU law continues to apply in the UK.

Once the UK becomes a “third country” under EU legislation, the IDD will no
longer apply to UK intermediaries (only the UK requirements will continue to apply)
and UK intermediaries will be no longer treated as EU intermediaries. UK interme-
diaries will lose the IDD passporting rights they currently enjoy and similarly, EU
intermediaries will lose the IDD passporting rights in relation to the UK.

In most EU Member States, governments have adopted legislative acts on the
UK’s withdrawal from the EU providing for contingency measures should there be a
‘hard Brexit’ (i.e., UK withdrawal with limited alignment). This will ensure that
policyholders with existing life and non-life insurance policies with UK insurers
undertakings, operating in their respective countries in FOE or FOS under the
Solvency II single licence, will not be affected by these insurers losing their passport
rights. Most of these national acts of the EU Member States provide for a temporary
run-off regime which, subject to a number of conditions, will enable UK insurers to
continue to fulfil their obligations, contracted to their EU customers prior to Brexit,
for a transitional period after the date of the UK’s withdrawal from the EU. However,
it is unfortunate that in many countries, UK insurance intermediaries are not
included in the relevant local legislations, as during this transitional period they
could help their EU 27 clients, for example to resolve claims problems on multiple
insurers’ London policies.

In the UK, European insurance intermediaries currently operating in the UK can
continue to carry out insurance business, including writing new contracts as well as
servicing existing contracts, for a temporary period after even a ‘no-deal’ Brexit (i.e.,
UK withdrawal without agreement). In order to do so, they must submit applications
for UK authorisation and complete any necessary restructuring.

The interpretation of Articles 1 and 16 of the IDD in a Brexit context is a complex
issue. According to Article 16 of the IDD on the restriction on use of intermedi-
aries,”® EU intermediaries are permitted to use only the insurance distribution
services of other EU registered intermediaries.

When reading Article 1 on the scope of the IDD in parallel with Article 16, one
can wonder about the possible unintended consequences of Article 16 in a Brexit
context. The IDD does not apply to insurance distribution activities in relation to

68«“Member States shall ensure that, when using the services of the insurance, reinsurance or
ancillary insurance intermediaries, insurance or reinsurance undertakings and intermediaries use
the insurance and reinsurance distribution services only of registered insurance and reinsurance
intermediaries or ancillary insurance intermediaries including those referred to in Article 1(3).”
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risks and commitments located outside the Union® or insurance distribution activ-
ities carried out in third countries.”® Further, the IDD does not affect a Member
State’s law in respect of insurance or reinsurance distribution activities pursued by
intermediaries established in a third country and operating on its territory under
FOS.”!

It is however not clear which activities are exactly covered by Article 1, as no
definition is given in the IDD of the EU Member States in which the risk or the
commitment are situated (unlike the Solvency II Directive). Therefore, Member
States have differing interpretation of where activities of intermediaries take place.

Although it is known that it was not the intention of the IDD, Article 16 could
mean that EU intermediaries are not permitted, even if their national law so provides,
to accept/place risks located in the EU, with third country intermediaries, i.e. who are
not registered in the EU, such as UK intermediaries post-Brexit.

This of course would significantly restrict choice and competition for insurance
products to the detriment of EU clients. Insurance intermediaries very often work in
collaboration with colleagues in other non-EU markets. This ensures that the client,
via the intermediaries’ cooperation, has access to local expertise in the respective
markets which are part of the insurance contract or related risk services. The ability
to access third countries’ capacity also widens the pool of available products for their
EU consumers and can allow them to obtain vital coverage that might not be
available in EU.

Effectively shutting the EU off from global markets was clearly not the intention
of the EU regulators. During the adoption process of the IDD, the EU co-legislators
had agreed that clarity was needed to ensure that intermediaries registered within the
EU could still work with those outside of the EU, that the IDD did not aim to exclude
international activities of the European intermediaries.”” Article 16 was even deleted
for a while.”® However, no such clarity was introduced in the final version of Article
16 and it is unfortunate that it leaves the door open to possible restrictive
interpretations.

%Insurance Distribution Directive, Article 1(6) subparagraph 1.

"Insurance Distribution Directive, Article 1(6) subparagraph 3.

"'Insurance Distribution Directive, Article 1(6) subparagraph 2.

72A draft Article 16 read as follows: “Member States shall ensure that, when using the services of
the insurance or reinsurance intermediaries established in the EU, insurance and reinsurance
undertakings and intermediaries use the insurance and reinsurance mediation services only of
registered insurance and reinsurance intermediaries or of the persons referred to in Article 1(2) or
of the persons who have fulfilled the declaration procedure referred to in Article 4.”

73The Council, until the very last trilogue meetings, had deleted Article 16 as “it was considered
superfluous. The scope of the Directive is already laid down in Article 17. Then it seems that in the
end Article 16 was reintroduced because of Article 33.1 b) on Sanctions. However, it is clear that
Article 33.1 b) refers to intermediaries or insurers using the insurance or reinsurance distribution
services of persons referred to in Article 3 that covers intermediaries registered with the competent
authority in an EU Member State.
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In its February 2019 Recommendations’” for the insurance sector, in light of the
UK withdrawing from the EU without a withdrawal agreement, and in particular in
its Recommendation 9 on insurance distribution, EIOPA confirms that the IDD
applies only to distribution activities to EU27 policyholders and for EU27 risks:

Competent authorities should ensure that UK intermediaries and entities which intend to
continue or commence distribution activities to EU27 policyholders and for EU27 risks after
the UK’s withdrawal are established and registered in the EU27 in line with the relevant
provisions of the IDD. (.. .). When assessing whether a specific UK intermediary or entity is
providing distribution activities in the EU, competent authorities should take into account
that only the consistent and uniform application of the IDD can guarantee the same level of
protection for consumers and ensure a level playing field in the Union. Competent author-
ities should ensure that all intermediaries carrying out distribution activities which target
EU27 policyholders and EU27 risks fall under the scope of the IDD. For this purpose,
competent authorities should assess any distribution model against the definition of distri-
bution activity as provided for in the IDD.

The activities outlined above will be subject to local Member State regulations or
supervisory requirements and therefore there is potential for divergent approaches
and practices in each of the EU Member States. UK and European intermediaries
will need to consider carefully whether their arrangements leave them exposed to
potential legal and regulatory risk through acting without regulatory permission.

5 Final Remarks

The IDD’s main objective to further facilitate the cross-border activities of insurance
intermediaries, thus promoting the emergence of a genuine internal market in
insurance services, was bold and audacious.

But an EU legislative text is always the product of compromises. Despite the
improvements introduced by the IDD such as a real simplification and clarification
of the FOS and FOE notification procedures or more transparency on general good
rules, the opportunity was missed to clarify the badly-needed criteria for determining
when an intermediary is deemed to be transacting business on a FOS basis in a host
Member State, thus having to comply with the general good rules of that State. This
clarity was also key for national supervisors given the increasing powers given by
the IDD to competent authorities of host Member States.

Even if businesses can currently rely on EIOPA common understanding of FOS,
it does not originate from EU secondary legislation and has its potential limitations.

74“The Recommendations provide guidance on the treatment of UK insurance undertakings and
distributors with regard to cross-border services in the EU after the withdrawal of the UK from the
EU without a withdrawal agreement. EIOPA explains that the objective of its Recommendations is
to minimise the detriment to policyholders with cross-border insurance contracts. The Recommen-
dations addressed to National Competent Authorities are to foster supervisory convergence and to
ensure consistent supervisory practices.
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Time will soon tell whether the new exceptional powers given to host Member
States over intermediaries operating in their territories, combined with an excessive
use of general good rules—in particular in areas of the home Member State compe-
tence such as registration requirements—will emerge as being serious obstacles in
practice to the IDD single licence. This could well happen, in particular given the
current context where recent failures of insurers operating in some Member States
under FOS or FOE have led Member States to start revising the access to their
respective markets.

The current review by the European Commission of the Solvency II Framework
will need to bring solutions to this serious issue.

Finally, the IDD single licence is not used in isolation. There remain important
obstacles to the cross-border activities of insurance intermediaries: they relate for
example to areas like taxation or labour law, languages and culture, including
expectations of the local policyholder. And these obstacles will never be addressed
by the IDD.
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Information Duties Stemming )
from the Insurance Distribution Directive %
as an Example of Faulty Application

of the Principle of Proportionality

Marta Ostrowska

1 Introduction

1.1 The Argument

IDD Directive has given rise to a number of difficult challenges for its implemen-
tation, among which numerous information duties imposed on all insurance distrib-
utors. Over the recent years, it can be observed that information duties became to the
EU legislator a default ‘regulatory technique’ employed wherever the customer
protection must have been strengthened. It is believed that they aspire to improve
decisions customers make in their economic relationships and particularly to protect
the inexperienced and marginally—literate from the industry professionals. Basi-
cally, the technique requires the insurance distributor to give the customer informa-
tion which he may use to make better decisions and to keep the insurance distributor
from abusing its superior position. Thanks to different information duties the
customer is supposed to receive information for analyzing his choices critically
and to choose optimally. Thus informed, he understands his choices well enough
to make an intelligent decision about the insurance product he wants to purchase.
This is a general reason justifying the need for transparency and information
disclosures.

Information duties are ubiquitous. Not only are they introduced by IDD Directive,
but they are also broadly employed by Solvency II Directive, PRIIPs Regulation,
Distance Marketing Directive, MiFID, E-commerce Directive, General Data Protec-
tion Regulation to name just the major regulations governing the financial market.
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Undoubtedly, information duties address modern problem of customers who
must face financial choices of many kinds while they are often not experienced
enough to understand them. Eventually the customers conclude contracts they do not
understand and cannot evaluate under terms they do not know. The reason why the
EU legislator chose information duties as a technique that suits best to tackle the
problem rests on a plausible assumption that when it comes to decision making,
more information is better than less.’

Although indeed information duties seem to be the right measure to tackle the
problem, the academics and industry participants have for some time now been
doubting that they accomplish their purpose.” To make things worse, it has been
raised that not only do not they accomplish the purpose, but also create unnecessary
negative effect. Such effect is called ‘information overload” which might be as
harmful as lack of information,” to say the least. All these concerns give rise to
specific questions: Is more information indeed better than less? If so, is there any
limit to the amount of information where ‘more’ becomes ‘too much’? How does
information affect customers’ choices in the financial market? How best to assess the
utility of the information disclosed?

As the assumption—more information is better than less—does sound plausible
but the reality does not seem to prove this assumption, the aim of this study is to
demonstrate that the information duties, which the EU chose as a measure to tackle
the problem of customer protection with is likely to be incompliant with the general
principle of the EU law—oprinciple of proportionality. Simultaneously, it should be
underlined that the aim of this study is not to propose an alternative to the measure
under scrutiny. The author believes that the information duties are necessary to
maintain high level of customer protection, however, the following analysis raises
doubts as to the way they are employed and therefore, it aspires to encourage
legislators to take further steps to eventually tailor solutions to problems.

1.2 The Method

The study consists of three steps. The first one is to present the concept of the
principle of proportionality which will facilitate to understand the rules of EU
legislation and, most importantly, will give background for the core analysis of
whether or not the information duties are proportional.

The second is to show the subject of analysis—an overview of the information
duties introduced by IDD Directive, which will also serve to demonstrate how
extensive and intensive the information to be provided is. The analysis is limited

'Ben-Shahar and Schneider (2011), p. 650.
%E.g. Masniak (2015), pp. 221-233; Jiang (2018), pp. 487-526; Kielholz and Nebel (2005), p. 36.
3Fung et al. (2008), p. 90.
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to the information duties relevant for non-life insurance only. Moreover, the purpose
of information disclosures will be addressed.

The last and the most important step is to address a question of whether the
discussed information duties satisfy the requirements of proportionality principle
and, consequently, whether they comply with the rules of high-quality legislation.
To this end, so-called ‘proportionality test’ will be applied. As the verification of
proportionality involves a variety of interdisciplinary knowledge, the author surveys
the relevant literature.

This study joins the broad literature on the information in the insurance law and
on the phenomenon of the ‘information overload’. Furthermore, it extends this
literature by examining the problem from very different perspective—the EU legis-
lation standards and policy efficiency.

2 Principle of Proportionality: What Does It Mean
and How Do We Know It Is Respected?

The principle of proportionality is one of the general principles of the EU law which
basically has two different scopes of application and meanings. The first one is
partially stipulated in the Article 5(4) of TEU:* ‘Under the principle of proportion-
ality, the content and form of Union action shall not exceed what is necessary to
achieve the objectives of the Treaties’. It directly refers to the actions undertaken by
the EU institutions which are verified in terms of their proportionality ex ante by the
Regulatory Scrutiny Board and could be evaluated ex post by the European Court of
Justice (‘ECJ’) within the judicial control of the validity of the EU measures. Besides
the EU actions, proportionality is also applied to the legislative measures adopted at
the national levels by the EU Member States. For the purposes of this study and
further analysis, specific focus will be given only to the first approach,
i.e. proportionality as an important requirement of EU legislation.

In order to prove that the information duties introduced by IDD Directive do not
satisfy the requirements of the proportionality principle, the meaning of proportion-
ality should be deciphered in the first place. Besides the above cited TEU provision,
there is no other binding legal act which would provide for a clear definition of the
principle of proportionality. Therefore, the modern understanding of proportionality
mostly derives from the ECJ case law which was once summarized in famous case of
National Farmer Union: ‘the principle of proportionality (. . .) requires that measures
adopted by Community institutions do not exceed the limits of what is appropriate
and necessary in order to attain the objectives legitimately pursued by the legislation
in question; when there is a choice between several appropriate measures recourse
must be had to the least onerous, and the disadvantages caused must not be

“Treaty on European Union (OJ C 326, 26.10.2012, p. 13-390).
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disproportionate to the aims pursued®’. In other words, to safely claim that EU
measure is proportional, the three requirements must be jointly met:

i. EU measure is suitable (appropriate) to attain the desired objective;
ii. EU measure is necessary to attain the desired objective;
iii. disadvantages caused by adopting EU measure are acceptable compared to the
benefits of the objective achieved (proportionality sensu stricto).

Now, to consider the measure suitable, a causal link between that measure and
the objective sought should be identified. The measure under review must be useful
to attain properly the regulatory objective and it must not be out of proportion to that
aim, which is well illustrated by the famous saying ‘one must not use a steamhammer
to crack a nut’.® The measure is necessary to attain the objective if the objective will
not come about by itself and if the objective cannot be attained by other measures
which are as useful and, at the same time, less harmful for other interests. Finally, in
relation to proportionality sensu stricto, proportionality requires that the mea-
sure—although it is recognized suitable and necessary, as compared with other
possible measures—must nonetheless be abandoned, or replaced by another less
appropriate measure, because of a substantial adverse impact on other interests, so
much so that the advantages for which it is preferred over other measures are out of
proportion to the harm caused to those other interests.” Thus, it should be empha-
sized that proportionality sensu stricto is verified only if the measure was recognized
both ‘suitable and necessary’ but the burden caused by that measure is more onerous
than the benefits which are the added value of the regulatory measure.®

Interestingly, proportionality principle becomes of more and more interest within
the insurance regulation. EIOPA has issued a report on the principle of proportion-
ality’ in an insurtech context in which proportionality is indeed recognized as a
principle applied throughout the EU law, including EU insurance law, both at the
regulatory and supervisory level. However, a closer analysis of the report leads to the
conclusion that proportionality addressed by EIOPA (‘insurance proportionality’)
differs from proportionality principle discussed above (‘general proportionality’).
The substantial difference regards appropriateness criterion (proportionality sensu
stricto). Based on EIOPA report, appropriateness requires that the drawbacks of a
measure are not totally disproportionate to the benefits it reaps in light of the nature,

3Judgement of the Court of 5 May 1998 In Case C-157/96, The Queen v Ministry of Agriculture,
Fisheries and Food, Commissioners of Customs & Excise, ex parte National Farmers’ Union, David
Burnett and Sons Ltd, R.S. and E. Wright Ltd, Anglo Beef Processors Ltd, United Kingdom
Genetics, Wyjac Calves Ltd, International Traders Ferry Ltd, MFP International Ltd, Interstate
Truck Rental Ltd, and Vian Exports Ltd, ECR 1998, ECLI:EU:C:1998:191.

5See R v. Goldstein [1983] 1 WLR 151, p. 155.

7van Gerven (1999), p. 61.

8Craig (2012), p. 602.

“EIOPA, Report on best practices on licensing requirements, peer-to-peer insurance and the
principle of proportionality in an insurtech context, Luxembourg: Publications Office of the
European Union, 2019, p. 20.
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scale and complexity of an undertaking’s risk profile. In other words, a certain
requirement is applied in a proportional manner if it is too burdensome for an
undertaking to apply this requirement without relief. At the same time, while
applying proportionality, the same level of customer protection has to be ensured.'”
It seems thus that insurance proportionality complements general proportional-
ity principle stipulated in the Article 5(4) of TEU and does not substitutes it nor
constitutes a different type of general proportionality. The author claims that com-
plementary nature of insurance proportionality results from the fact that it is appli-
cable when, as a result of balancing the benefits and damages of a certain measure, a
significant burden for the undertaken has been identified but nevertheless accepted
(i.e. balance is appropriate and therefore the measure is proportional within the
meaning of general proportionality). Consequently, insurance proportionality serves
to reduce the burden which has to be taken on in order to achieve the objective.
While applying the insurance proportionality, it is assumed that a measure is
proportional within the meaning of general proportionality. However, since this
study focuses on the general proportionality, insurance proportionality will not be
subject to further analysis.

Obviously, proportionality of a measure should be first analyzed at the stage of
drafting legislation where, in fact, proportionality is applied as such. Results of such
analysis should be included in the impact assessment report. The said report is
subsequently verified by the Regulatory Scrutiny Board within the process of ex
ante control which aims at doublechecking whether or not legislative proposals put
by the European Commission comply with the principle of proportionality.'' The
so-called ‘test of proportionality’ has been developed by ECJ while dealing with
disputes relating to incorrect application of proportionality. Longstanding applica-
tion of the abovementioned test as well as its contribution to clarify the meaning of
proportionality makes it reasonable to use this test for the purposes of this study.

3 Information Duties Set Out in the IDD

3.1 What Stands Behind the Information Duties? Reasons
Jor Implementation

The policy of strengthening consumer protection on the insurance market being
implemented over the recent years in the EU clearly refers to the works undertaken in

1%Van Hulle (2019), p. 171.

!"Better regulation guidelines, Chapter III — Guidelines on impact assessment, available at: https:/
ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-
and-how/better-regulation-guidelines-and-toolbox_en.


https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_en
https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_en
https://ec.europa.eu/info/law/law-making-process/planning-and-proposing-law/better-regulation-why-and-how/better-regulation-guidelines-and-toolbox_en
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this area by G20 group'? and is broadly consistent with its adopted model of
protection. Obviously, what directly triggered taking radical steps towards improv-
ing consumer position on the financial markets in general was financial crisis of
2007-2010 which called into question an old belief in rationality of markets and
financial institutions. It revealed that ‘no interference’ approach was not the best and
the faith that the markets are effective enough when left to their own protection
mechanisms has been completely destroyed. Also, since the consequences of finan-
cial crisis took its toll directly on the consumers, it has been noted that the paradigm
of consumer’s rational choice'” simply did not work. The reasons are twofold. First,
rational choice theory assumes an economic reality where disclosed information is
transparent and understandable, while it is now clear that it is not always such.'*
Second, making the market more transparent and giving the customers access to the
market information is not enough to prevent them from irrational decisions often
taken on the basis of e.g. their personal attitude, emotions,'” life circumstances, way
of the product’s presentation'® or time of a day,'” instead of the given market
information. In respect of insurance specifically, the behaviour of consumers is
also based on subjective preferences. The decision of whether or not to take out
insurance is closely related to the individual’s attitude towards the risk.'® Empirical
studies proved that the average customer does not make a full use of all the received
information'® as he does not have technical background” to understand modern
financial products which often involve complex legal and economics mechanisms.
High level financial and legal knowledge is actually required to make a sound
choice.?!

In the light of the above conclusions, it has been decided that the current customer
protection regime focused mainly on providing customer with information should

12See e.g. G20 The Seoul Summit Document, G20 High Level Principles on Financial Consumer
Protection, OECD, October 2011.

13According to the theory of rational choice it was assumed that, in principle, all the market
participants are rational, and therefore are able to assess all the possible options by weighting
their costs and benefits to eventually take economically justified decision which reflects best their
preferences.

“Schwarcz (2011), p. 98.

150n the influence of the emotions on the insurance choice see Kunreuther and Pauly (2018),
pp- 335-355.

'0n the influence of the insurance product’s presentation see Richter et al. (2019), p. 186.

""For more information on how decision making is differentiated depending on circumstances
under which the decision is taken and on the individual itself see REP 632 A joint report from the
Australian Securities and Investments Commission (ASIC) and the Dutch Authority for the
Financial Markets (AFM): Disclosure: Why it shouldn’t be default. 14 October 2019, available
at: https://asic.gov.au/regulatory-resources/find-a-document/reports/rep-632-disclosure-why-it-
shouldn-t-be-the-default/.

8L oacker (2015), p. 20.

19Ben-Shahar and Schneider (2014), p. 3.

2Ben-Shahar and Schneider (2011), pp. 649-749.

2'Kim et al. (2013), p. 5.


https://asic.gov.au/regulatory-resources/find-a-document/reports/rep-632-disclosure-why-it-shouldn-t-be-the-default/
https://asic.gov.au/regulatory-resources/find-a-document/reports/rep-632-disclosure-why-it-shouldn-t-be-the-default/
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be extended by measures which were to allow the customer to understand the
information he was provided with.”*> Improvement of financial education and
methods of providing information within the sale process became a focal point of
new customer protection model.

The need for strengthen consumer protection became even more urgent once the
studies revealed household decision making is increasingly financialized which
implies that financial stability no longer automatically just extend to concerns
about the solvency and liquidity of banking institutions, but also extend to the
financial stability of individual households.”® Therefore, ineffective customer pro-
tection may jeopardize stabilization of the financial markets. Successful improve-
ment of the current customer protection regime not only should be considered in the
individual customers’ interest but also in public interest.

Notwithstanding the lessons learnt from financial crisis, in particular the one
which concludes that the mere provision of information is not most effective
consumer protection measure, the disclosure and transparency measures were con-
tinued to be strengthen. This time, however, the emphasis was to be shifted from
provision of ‘mere market information’ to provision of ‘personally tailored infor-
mation’. In other words, providers of financial services should additionally provide
customers with the information on benefits and risks related to the product and, most
importantly, while providing the information, the customer’s financial goals, knowl-
edge and experience should be taken into account. A prime example of such
approach is IDD Directive** which introduces a considerable amount of information
duties of different nature. Interestingly enough, the IDD information requirements
are based on the information duties introduced earlier by MiFID II with respect to the
financial instruments and investors protection. The purpose of MiFID II provisions is
the same: protection of the investors against misselling of financial products as well
as improving their investment choices.

3.2 Overview of the IDD’s Information Duties Relevant
Jor Non-Life Insurance

The information duties introduced by IDD Directive are primarily of precontractual
nature and can be divided into the following categories:

i. general information on the insurance distributor;
ii. information on the insurance product;

22Sovern (2010), p. 820f. The shift towards understanding of the information is also reflected in
IDD Directive. See e.g. recital 42 of IDD Directive.

ZBieri (2014), p. 7; Ring (2018), pp. 34-36.

*Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on
insurance distribution (recast)Text with EEA relevance, OJ L 26, 2.2.2016, pp. 19-59.
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iii. information on the complaints handling procedures, the out-of-court complaint
and redress procedures;

iv. identification of the customer’s demands and needs and provision of advice or
recommendation.”’

The first category—general information on the insurance distributor—con-
sists of insurance distributors’ obligations to provide the customer with the infor-
mation which helps to identify the distributor and makes the customer aware of who
is he concluding the contract with. With this respect the following disclosures should
be made: (i) identity and address of the insurance distributor, (ii) whether it is an
insurance intermediary or insurer, (iii) whether it provides advice about the insur-
ance products sold, (iv) the register in which an insurance intermediary has been
included and the means for verifying that it has been registered, (v) whether the
intermediary is representing the customer or is acting for and on behalf of the insurer
(Article 18 of IDD Directive).

Besides the information ensuring identification of the insurance distributor, the
customer should be also informed on any circumstances which could potentially
cause a conflict of interests affecting the way in which insurance distributor provides
information or advice. To this end, the insurance intermediary is obliged to disclose
the following information: (i) whether it has a holding, direct or indirect,
representing 10% or more of the voting rights or of the capital in a given insurer
or whether that insurer or its parent undertaking has such holding in the insurance
intermediary; (ii) the nature of the remuneration it receives in relation to the
insurance contract and, in certain cases, also the amount of the fee or the method
of its calculation; (iii) in relation to the contracts proposed or advised upon, whether
or not it gives advice on the basis of a fair and personal analysis and whether or not it
is under a contractual obligation to conduct insurance distribution business exclu-
sively with one or more insurers. If not, it is obliged to provide the names of those
insurers with which it may and does conduct business (Article 19 of IDD Directive).

The second category pertains to information on the insurance product. Here,
the relevant obligations are more complex and do not limit to provision of a mere
information. Namely, the main focus is given to the way the information is provided.
First and foremost, it should be objective and ‘customer tailored’ each time. ‘Cus-
tomer tailored’ information means that it is provided in a comprehensible form to
allow the customer to make an informed decision. The exact way of presenting the
information depends on the information obtained from the customer, complexity of
the insurance product being proposed and the type of customer, which is determined
by the general assessment of the customer’s knowledge and experience (Article
20 sec. 1 and 2 of IDD Directive).26

Secondly, besides the way of providing information should be each time adjusted
to the personal type of customer, IDD Directive specifies the presentation methods as

25The literature recognizes obligation to identify customer’s demands and needs as a special type of
information duty. See Szczepanska (2015), pp. 207, 208.

26pokrzywniak (2018), pp. 98, 99.



Information Duties Stemming from the Insurance Distribution Directive as an. . . 39

well. In relation to non-life insurance products,?’ the information should be provided
by the way of a standardised insurance product information document (‘IPID”).
It is precisely stipulated what kind of information should IPID contains (Article
20 sec. 8 of IDD Directive) and how should it look like (Article 20 sec. 7 of IDD
Directive and Implementing Regulation No. 2017/14697%).

Additionally, certain information should be provided where an insurance product
is offered together with an ancillary product or service which is not insurance (cross-
selling). The customer should be informed whether or not it is possible to buy the
different components separately (Article 24 of IDD Directive). Subsequently,
depending on the situation, an adequate description of the different components,
separate evidence of the costs and charges of each component, and in certain cases
how interaction between the different components modifies the risk or the insurance
coverage should be provided.

An important part of enhancing consumer protection plan is ensuring that con-
sumers have access to adequate complaints handling and redress mechanisms that
are accessible, affordable, independent, fair, accountable, timely and efficient. To
this end, financial services providers and authorised agents were obliged to have in
place mechanisms for complaint handling and redress.”” In this vein, to make
customers aware of how to execute their rights, IDD Directive introduces an
obligation to inform customers on the complaints handling procedures, the out-
of-court complaint and redress procedures (Article 18 of IDD Directive).

As seen above, first three categories of information duties contribute to the
customer protection mostly by providing customer with more information. Thus, it
is reasonable to claim that they reinforce the old customer protection regime based
only on market transparency and information disclosures. The last category
though—identification of the customer’s demands and needs and provision of
advice or recommendation—seems to address the need for understanding the
information provided and taking reasonable (informed and economically justified)

%7 Although the obligation to provide IPID regards only non-life products, the information provided
with respect to life products should be still compliant with the requirements set out by the Article
20 sec. 1 and 2 of IDD Directive. In turn, a detailed way of providing information on insurance-
based investment products in the form of KID (Key Information Document) has been included in
Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November
2014 on key information documents for packaged retail and insurance-based investment products
(PRIIPs) (OJ L 352,9.12.2014, pp. 1-23) and Commission Delegated Regulation (EU) 2017/653 of
8 March 2017 supplementing Regulation (EU) No 1286/2014 of the European Parliament and of the
Council on key information documents for packaged retail and insurance-based investment prod-
ucts (PRIIPs) by laying down regulatory technical standards with regard to the presentation,
content, review and revision of key information documents and the conditions for fulfilling the
requirement to provide such documents (OJ L 100, 12.4.2017, pp. 1-52).

2Commission Implementing Regulation (EU) 2017/1469 of 11 August 2017 laying down a
standardised presentation format for the insurance product information document (Text with EEA
relevance), OJ L 209, 12.8.2017, pp. 19-23.

29G20 High Level Principles on Financial Consumer Protection, OECD, October 2011, available at:
https://www.oecd.org/daf/fin/financial-markets/48892010.pdf [visited: 12.07.2019], p. 7.


https://www.oecd.org/daf/fin/financial-markets/48892010.pdf

40 M. Ostrowska

decision by the customer. The relevant obligations do not limit to mere provision of
information but, more importantly, they make insurance distributors to process
certain information for the customer. Namely, the insurance distributor should
specify, on the basis of information obtained from the customer, the demands and
needs of the customer and subsequently propose an insurance contract consistent
with that demands and needs. Moreover, if an advice in respect of insurance contract
is provided, the insurance distributor shall provide the customer with a personalised
recommendation explaining why a particular product would best meet the cus-
tomer’s demands and needs (Article 20 sec. 1 of IDD Directive). Wording of the
discussed obligations seems to conclude that the liability and effort to ensure the
desired ‘understanding of information’ has been attributed to the insurance
distributors.

Finally, regardless content of the information, IDD Directive introduces a general
rule due to which all the information provided should be fair, clear and not mislead-
ing, while marketing communications should always be clearly identifiable as such
(Article 17 of IDD Directive).

4 Proportionality Test

The previous section has clarified that (i) effective customer protection understood
as making customer’s decisions more reasonable and informed is a clear-cut
objective® of the EU’s policy related to the financial markets and, (i) in order to
achieve this objective, the EU adopted certain measures among which information
duties of different nature.

Once the objective and the measure have been identified, an attempt to verify
whether or not the discussed measure is proportional can be made. The analysis
presented below follows test of proportionality applied by the ECJ within the process
of ex post control. In other words, first the author attempts to analyze whether the
information duties introduced by IDD Directive (measure) are suitable and necessary
to make customer’s decisions more reasonable and informed (objective pursued by
IDD Directive®"). Subsequently, if the analysis results in confirming that the measure
is both suitable and necessary, proportionality sensu stricto will be examined. For
the sake of better presentation, the below analysis is summarized in the form of table.
The table is inspired by the one used in the impact assessment reports which serve to
analyze effectiveness and proportionality of the EU legislation.

391t applies specifically to the IDD Directive. See: the European Commission, Commission Staff
Working Document. Impact Assessment. Accompanying the Document Proposal for a Directive of
the European Parliament and of the Council on Insurance Mediation, Strasburg 3.7.2012, SWD
(2012) 191 final, p. 27.

31Gee recitals 6, 7, 8, 10, 42, 44 of IDD Directive.
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4.1 Are the Information Duties Introduced by the IDD
Directive Suitable to Ensure the Customer’s Protection?

To recap, the applied measure is deemed suitable only if it is possible to identify the
causal link between this measure and its objective and if the measure allows to
achieve the intended objective. A measure only fails to be suitable if it does not
achieve any effect in relation to the intended objective or if it even hinders the
achievement of that goal.*® Thus, partial realization of the purpose is enough. As it
has been mentioned at the beginning, it is plausible to assume that more information
is better than less. Manifestly, it is impossible for the customer to take a conscious
and reasonable decision with respect to the insurance product he knows nothing
about. Since the information is anything which reduces uncertainty, it is therefore
desirable to provide it to the customer. The causal link between information duties
has been already identified and discussed e.g. by OECD and EIOPA.** Furthermore,
the causal link between the information received by the customer (particularly its
clarity, non-ambiguity and completeness) and the customer’s reasonability has been
demonstrated.**

In this case, suitability does not seem to be an issue. The above remarks supported
with the institutional analysis should suffice to confirm that the broadly understood
information duty constitutes a suitable measure to help customers take informed
decisions and thereby to ensure customer protection.

4.2 Are the Information Duties Introduced by the IDD
Directive Necessary to Ensure the Customer’s Protection?

4.2.1 The Objective Will Not Come by Itself

To tackle the problem of necessity, it should be first clarified whether the objective
will not come about by itself. Clearly, it cannot be reasonably expected that the
customers will suddenly change the way they normally take the financial decisions if
no steps will be taken in this respect. Furthermore, a lack of action at EU level not
only would not achieve the objective but it could even result in an increase in the
number of cases of misselling of insurance products and cases where consumers are

2Wendland (2018), p. 335.

3See e.g. G20 The Seoul Summit Document, p. 10, G20 High Level Principles on Financial
Consumer Protection, OECD, October 2011, p. 6, EIOPA Consultation Paper on the proposal for
Implementing Technical Standards on a standardised presentation format of the insurance product
information document (EIOPA-CP-16/007), 2016.

3*Fras (2018), p. 191.
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led to take undue risks.>> This is, among others, why the concept of ‘legal informa-
tion forcing” has been introduced.*®

However, at this point, it should not be overlooked that as IDD Directive entered
into force, numerous information duties have been already in place. The situation has
been well illustrated by the European insurance and reinsurance federation—Insur-
ance Europe which study demonstrates that besides IDD Directive’s information
duties, over 100 of disclosure requirements exist under other insurance related
regulations.”’ Interestingly, not only does the study prove the abundance of the
information duties but it also shows that they duplicate to certain extend. Bearing
this in mind, a fair question to ask is whether the objective in question would have
come by the means of former information duties implemented prior to the current
ones.”® If so, were IDD Directive’s information duties necessary to achieve the
objective? The author believes that the answer is negative, because the objective
would have already been achieved. Following on from this argument, it could be
assumed that IDD Directive’s information duties serve here to improve the objec-
tive—not to achieve it. However, if that is the case, they would risk contributing to
the information overload (see subparagraph 4.2.3. below). Nevertheless, since no
study on the effectiveness of the information duties implemented prior to the IDD
Directive has been made, this line of thinking is purely speculative.

4.2.2 The Objective Cannot Be Achieved by Other Measure Which Is
as Useful as Measure Applied and Less Harmful for Other
Interests

The decision on whether the measure is necessary needs to be preceded with
confirmation that the objective cannot be achieved by other measure which is as
useful as measure applied and less harmful for other interests. In terms of enhancing
the process of customer’s decision making within the financial market, a great
potential has been attributed to financial education.’ Certainly, it is recognized
as a measure which is useful to help customers taking reasonable financial deci-
sions.** It is believed that financial education improves financial literacy defined as a

*Lack of information can also result in misallocation and adverse selection. See: Loacker
(2015), p. 57.

3L oacker (2015), p- 22 et seq.

YA Hilliard, Issues arising from the implementation of the IDD, 7th AIDA Europe Conference,
Warsaw, 13 April 2018, presentation available at: http://www.aida.org.uk/docs/Issues%20Arising
%?20from%20the %20Implementation%200f%20the%20IDD.pdf [visited: 12.07.2019].

3The author does not find any study which would evaluate the effectiveness of the information
duties which have been in place so far.

*See e.g. G20 Leaders’ Declaration, Sankt Petersburg 2013, pp. 19-20; 2014 Financial Inclusion
Action Plan, 14 November 2014, p. 2. On financial education and its importance in the field of
insurance see Xiao and Porto (2019), pp. 20-35.

“OKim et al. (2013), p. 5.
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combination of financial awareness, knowledge, skills, attitude and behaviors nec-
essary to make sound financial decisions and ultimately achieve individual financial
wellbeing.*! However, one could rightly note that, in contrast to information duties,
it takes more time for financial education to achieve the objective. Possibly, this is
the reason why financial education has been always considered supportive measure
rather than the principal one.

If it is assumed that financial education is as useful as information duties, then the
possible burdens that both measures bring should be compared. The comparison can
be made with respect to costs each measure creates and their potential negative side
effects. In terms of expenditures, it can be presumed that introduction and realization
of financial education program would be more costly (though this should be subject
to the economic analysis) and the burden of costs would be possibly shifted to the
governments—not private entities. On the other hand, so far, no negative effect of
financial education has been identified, while again, a major risk associated with
information duties is information overload (see subparagraph 4.2.3. below).

4.2.3 Totality of Regulation

Whether or not the measure is necessary should be also verified from the perspective
of totality of regulation which is believed to prevent from overlooking potential
disproportion of the whole regulation while perfecting proportionality of particular
provisions.*

According to the literature on proportionality, the necessary regulation cannot
cause unnecessary negative effects.”> Considering the negative effects of specific
single information duty, it would be probably hard to indicate one. However, taking
into account the totality of regulation and all the information duties introduced the
conclusions may change dramatically. Indeed, what may be considered here as
unnecessary negative effect is the risk of information overload.

The information overload within the context of insurance services has been
already addressed.** It arises when the information provided is too numerous and
complex to handle effectively. In terms of its consequences, it can be expected to be
as harmful as lack of information. Why is it such a serious problem now and what

“! Atkinson and Messy (2012), p. 13.

“2Proportionality in Bank Regulation, A Report by the EBA Banking Stakeholder Group, p. 22. The
aim of EBA Report is to offer alternative test of proportionality to improve application of
proportionality in bank regulation. In this vein, ‘totality of regulation’ and ‘excess complexity’
have been proposed by the Banking Stakeholder Group of the European Banking Authority as an
alternative criterion applied while assessing proportionality of bank regulation. Although the Report
regards banking regulation, considerations presented therein may be equally applicable to the
insurance regulation.

“3Leanerts and van Nuffel (1999), p. 108.

*See e.g. Frank and Lamiraud (2009), pp. 550-562; Masniak (2015), pp. 221-233; Kim et al.
(2013), pp. 3-13.
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might be the consequences of information overload? For one thing, the information
age has off-loaded a great deal of the work previously done by professionals
(e.g. insurance distributors, travel agents) onto all of the customers. A lot of service
normally expected from companies has been transferred to the customer who, in
order to render that service must receive, understand and process an unprecedented
amount of information.*> Beyond doing more work, i.e. dealing with continually
increasing amount of information, the customers have to face more changes in
information. This not only refers to e.g. insurance terms and conditions which may
be subject to periodical amendments, but also to the form the information is provided
in, e.g. IPID. Finally, living in a global economy exposes people not only to large
amounts of information (the quantitative dimension) but also to information of very
different types (the qualitative dimension),*® which only adds to the difficulty of
managing information received. The following situation may serve as an example of
the above: a person seeking for non-life insurance coverage in Poland receives (i) a
full text of general terms and conditions of insurance contract. These general terms
and conditions are additionally accompanied with (ii) the so-called “‘index’ in a
form of table which is supposed to indicate the most important provisions of the
GTC relevant for the customer to take an informed decision.*” Currently, under IDD
Directive the customer is also receiving (iii) IPID. Theoretically all these three
documents contain the same information yet in a different form. Last but not least,
in addition to this information regarding only non-life insurance product itself, the
customer receives information on the insurance distributor. Information of dif-
ferent type and level of complexity, not to mention its amount.

The effects of information overload have been examined and the findings suggest
that too little information is no good, but so is too much. In other words, the
customers have finite limits for how much information they can absorb and process
which leads to the fundamental conclusion that they make faulty choices with more
information.*® The literature confirms it by giving the example of the
abovementioned index. Namely, it is claimed that instead of having better under-
standing of GTC, index makes customers confused and even more reluctant to read
or understand GTC.** What additionally strengthens harmful effect of information

“Tllich (1981).
4SQverbye (2012), p. D3; Eppler and Mengis (2004), p. 5, 327.

47Obligation to include index in the general terms and conditions results from the Article 17 of the
Polish act of 11 September 2015 on insurance and reinsurance activity (Journal of Laws of 2019,
item 381 as amended).

“8Not only decision quality and effectiveness are lowered due to information overload. Extensive
analysis of the phenomenon shows a variety of negative effects, among which ignorance and high
selectivity of information, loss of control over information, misinterpretation, loss of differentiation
etc. See: Eppler and Mengis (2004), p. 5, 333; Jacoby (1977), pp. 569-573; Jacoby et al. (1974),
pp- 33-42.

“IKrajewski (2017).
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overload is the fact that people are unable to ignore information that is irrelevant or
incomprehensible.™

Having formulated the problem, the researchers started to search for the answer to
the following question: how much information or complexity is optimal? Optimal
complexity theory states that there is an inverted U function which can serve as a
practical tool to assess the optimal amount of information needed to take a reason-
able decision. The theory has been also proved empirically in a military exercise
simulation.”’ These results have been further developed in another theory of George
A. Miller known as “Magical Number 7°°> which proves that human ability to
process several information units at the same time is limited to 7 & 2 units.

Another important study proves that the customer makes better decisions if he can
choose which parameters to receive information about and how much.”* It is justified
by the fact that the customer can better choose information which is relevant to him
but, most importantly, which he is best able to understand. A contrario, it results that
the information which is irrelevant or incomprehensible causes information overload
and interferes with making reasonable decision.

Finally, not only does information overload affect final result of decision-making,
but primarily it tends to have negative impact on the already existing and processed
information by eliminating it or by causing confusion.>*

The totality of information duties may be burdensome also from the insurance
distributors’ perspective. Due to the recent surveys, the heavier regulation is per-
ceived by the insurers as one of the greatest entrepreneurial risk.’> Their main
doubts arise over implementation costs and risk of compliance. The more numerous
and complex is regulation, the higher is the risk.

4.2.4 Excess Complexity

Considering the problem through the totality of regulation (the quantitative dimen-
sion) encourages to assess necessity of the measure also through the prism of its
complexity (the qualitative dimension). It should be determined whether the mea-
sure is excessively and unnecessarily complex for the objectives that are sought.”®
Is all the content of information provided to the customer under IDD Directive

5K ahneman et al. (1982).

3'For details on the military exercise simulation see: Streufert et al. (1965), p. 736.

32G. A. Miller, The Magical Number Seven, Plus or Minus Two: Some Limits on our Capacity for
Processing Information, Psychological Review, 63, pp. 81-97, available at: http://psychclassics.
yorku.ca/Miller/.

33 Ariely (2000), pp. 233-248.

5480 called ‘information cannibalism”. See: Loacker (2015), p. 118.

3Insurance Banana Skins 2019, The CSFI survey of the risks facing insurers, https://www.pwc.
com/gx/en/financial-services/assets/pdf/insurance-banana-skins-2019.pdf [visited: 20.07.2019].
SSproportionality in Bank Regulation, A Report by the EBA Banking Stakeholder Group,
pp- 24, 25. See supra note 27.


http://psychclassics.yorku.ca/Miller/
http://psychclassics.yorku.ca/Miller/
https://www.pwc.com/gx/en/financial-services/assets/pdf/insurance-banana-skins-2019.pdf
https://www.pwc.com/gx/en/financial-services/assets/pdf/insurance-banana-skins-2019.pdf
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indeed necessary for the customer to take fair decision? Would each customer be
able to properly interpret and use the fact that an insurance intermediary has a
holding representing 10% or more of the voting rights or of the capital in a given
insurer? If disclosure of a particular information is intended to enhance the cus-
tomer’s ability to make decision, then his capacity to understand how the disclosed
information is relevant to making decision becomes critical.’’

Due to the survey by the financial services regulators in the U.K. and U.S., the
main problem of the financial services customers is not a lack of information—quite
opposite: what creates customers’ confusion is too much information of a complex
nature.’® Clearly, what serves transparency (e.g. the above information on holding)
does not always enhance understanding and legibility.

Finally, the ability of coping with the sheer amount of data and drawing the right
conclusions is questioned not only with respect to the customers but also to other
market players and supervisors. It is believed that overly complex regulations which
generate a false sense of thoroughness may result in being a real source of systemic
risk. It is argued that disclosure of too much information could actually reduce the
effectiveness of previous disclosures® and ultimately reduce transparency.®’

4.3 Is There an Appropriate Balance Between the Damage
Suffered by the Customers (e.g. Consequences
of the Information Overload) and Insurance Distributors
(e.g. Costs) and the Benefit Obtained by Achieving
Enhanced Customer Protection as a Consequence
of Introducing the Information Duties?

Usually, when assessing proportionality of a measure, ECJ limits proportionality test
to the test of suitability and necessity as they mostly give enough arguments to
decide. Thus, the third test—proportionality sensu stricto—is used rarely. The same
could happen also in this case. Previous paragraphs challenge information duties
particularly as to their necessity in the sense of their amount and complexity.
Following this, one could go a step further and claim that considering totality of
regulation and the effects of information overload, information duties (as they are
applied currently) cannot be recognized as necessary measure. Consequently, infor-
mation duties do not result to be proportional and no need of proportionality sensu
stricto test occurs.

5’Ben-Shahar and Schneider (2011), p. 743.
33Diacon and Ennew (2001), p. 391.
Jiang (2018), p. 503.

SONebel (2004), p. 282.
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Nevertheless, regardless the above possible assumption, it is worth to discuss at
least one aspect of proportionality sensu stricto—the problem of excessive burden
of the measure. With respect to the information duties, it seems that excessive burden
could be considered in two situations: first—the negative effects of information
overload (which have been already addressed) and second—costs. In terms of costs,
a fair question to ask would be whether the expenditures made to adjust the insurance
distributors’ activity to the new requirements (information duties) are excessively
burdensome for insurance distributors and especially for those who fall into small
and medium-sized enterprises category.®’ Although EIOPA settled out its first
impressions of the impact and costs of introducing a standardized presentation
format for the IPID,%? it is still hard to find a full costs assessment which would
include all the newly introduced information duties.

5 Concluding Remarks

The above-presented test, modelled on the test of proportionality applied by the ECJ,
examined proportionality of the information duties stemming from IDD Directive,
relevant for non-life insurance only. The main result of the analysis is that the
measure (information duties) seems to be overused and thereby becomes dis-
proportional. Different empirical studies presented in this chapter support the thesis
that the amount of information exceeds the insurance distributor’s ability to describe
it intelligibly and the customer’s ability to understand it usefully. Consequently,
information duties mostly fail to achieve the objective. The study also confirms
previous academics’ concerns about the necessity and expediency of the excessive-
ness of current insurance regulation in general.®®> On the side note, it is worth
mentioning that the results of this study are likely to be even more evident if the
study examines information duties relevant for life insurance, including investment
based insurance products, as in this case IDD and other insurance regulation provide
for additional number of even more complex information duties.

Summary of the above conducted test of proportionality has been also presented
in the form of table which allows to grasp the whole picture (see Annex). The table
identifies key elements of the test (i.e. objective, measures allowing to achieve the
objective, benefits and detriments caused by each measure) in the first place. Having
identified these elements, the table should be read as follows. First, a baseline

51The existing economic studies argue that the obligations relating to information entails substantial
non-recurring and ongoing administrative expenditures not only for the distributors but also for the
competent authorities of the member state and the customers themselves. See: Kohne and
Brommelmeyer (2018), p. 732.

S2EIOPA, Consultation Paper on the proposal for Implementing Technical Standards on a
standardised presentation format of the insurance product information document, EIOPA-CP-16/
007, 1 August 2016, pp. 28, 29.

$3Ké6hne and Brommelmeyer (2018), p. 705.



48 M. Ostrowska

scenario (measure No 0) is to prove that the objective will not come by itself and lack
of action would only cause further detriments. Hence, an action is needed. Second,
appropriateness of the measures No 1, 2 and 3 is assessed by comparing their
benefits and detriments. As a result, it should be possible to tell whether the benefits
of chosen measures outweigh its detriments. In order to do so, the benefits and
detriments should be balanced, which may seem an impossible task. Namely, the
biggest problem the balancing entails is to quantify both benefits and detriments. A
certain value should be attributed to each benefit and detriment, taking account of the
ultimate objective. Clearly, the subjectivity of this task only adds to its difficulty. For
this reason, the table does not suggest any value and it is left to the reader to
subjectively assess the overall balance.

Besides the balancing of benefits and detriments, each measure should be addi-
tionally assessed in terms of costs it generates. Cost effectiveness has been included
in the table as a separate column, although, it could be rightly argued that costs
constitute another detriment. Nevertheless, the costs have been separated for one
major reason. Contrary to the abovementioned benefits and detriments, costs are
quantifiable. Hence, it is possible to objectively compare costs generated by each
measure. Here, the economic analysis may be of help. In fact, economic analysis
should be an integral part of the test of proportionality as proportionality is believed
to be more economical principle rather than legal one.®* The table does take into
account cost assessment factor, however, due to lack of the relevant information, the
test cannot be recognized as completed in this part. Speaking of costs, it may be
interesting to mention here the results of the study presented by the German
government which recognized the 100 most costly information duties imposed by
national law.®® The study shows that the pre-contractual info duties are at 13th place,
while the information to be provided during the duration of the insurance contract
takes 8th place on the overall list. Noteworthy is also the fact that the study
concerned only standardized information, which is considered cheaper than the
individualized one.®®

Despite the part regarding cost effectiveness, the author tried to compare the
benefits and detriments on the basis of the weight of the evidence (empirical studies)
and the importance of each factor. The majority of detriments are empirically proven
while the benefits, which were indicted in the IDD Directive’s impact assessment,
often seem to be purely intuitive. Although a fair cost-analysis is needed to complete
the results of this test, the author argues that the overall analysis questions propor-
tionality of information duties. The test proves that the information duties are
suitable to attain the objective, however, the same is not true for the test of necessity.
Furthermore, even if one assumes that there is an appropriate balance between the
benefits and detriments, it is still impossible to accept proportionality of the EU
measure as it does not fulfil all three requirements jointly, i.e. lack of necessity. The

64See e.g. Portuese (2013).
SSBT-Drucks 16/6826 of 24.10.2007.
S6Loacker (2015), p. 44, 45.
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author is aware that in order to successfully challenge the measure adopted by the
EU, it needs to be manifestly inappropriate,®” which information duty is surely not.
Nevertheless, assuming that information duties do not comply with the principle of
proportionality, the study would provide grounds to challenge the concept of
disclosures and would serve as an incentive to revise totality of information duties
included in the insurance regulation at both European and national level. For the
potential process of revision, it is necessary to take into account the results of the
insights from the neuroscience and behavioral economics which clearly show that it
is next to impossible to fully control or influence the customer’s decision making in a
way that he or she would take only rational decisions. Bearing this in mind, the EU
legislator would consider shifting from forcing further information requirements to
searching for other measures which would improve the efficiency of information
duties that are already in force—e.g. financial education. Benefiting from informa-
tion duties naturally requires a certain willingness to read and understand the
information provided. This, however, should not be taken for granted. Various
studies have consistently found that consumers are often (apart from their difficulties
in understanding the information provided) not willing to read the given material. In
the insurance field this applies not only to general terms and conditions but also to
rather short and clearly arranged documents like the key features documents.®® One
possible reason for which people are reluctant to read anything (even perfectly
designed information) is that the insurance is unknown to majority of customers.
One is reluctant to a concept that he does not know nor understand.
Implementing financial education at the very beginning of basic education may
serve as a tool to eliminate that reluctance and successfully improve the decision
making of the next generation of customers.

Finally, the above analysis sheds some light on the quality of legislation. As it
was depictured in the first paragraphs, the tendency to protect customer by ‘feeding’
him with more and more information of different forms and nature can be traced to
the financial crisis of 2007-2010. This only proves the observance that ‘catastrophes
are probably the most important catalysts of new regulation’.®® Having said this, it is
also worth noting that a regulation which acts as a response to a market failure tends
to be more severe in terms of quality and quantity. Bearing this in mind, it can be
feared that growing adoption of transparency measures and information disclosures,
including those introduced by the IDD Directive, result from political pressure, and a
sense of duty to regulate rather than an in-depth search for the best measure preceded
with a due impact assessment. If this is the case, it should not come as a surprise that
the effectiveness or burden of information duties are rarely inquired. Even the
available impact assessment report does not reflect much on the problem and
proportionality of all the new information duties is rather taken for granted.

%"Tor-Inge Harbo (2015), p. 24.
S8Loacker (2015), p. 112.
$Bardach and Kagan (2017), p. 23.
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Annex I

M. Ostrowska

TEST OF PROPORTIONALITY

PROBLEM: insurance coverage incompliant with customer's demands and needs — lack of the
insurance coverage — negative influence on stabilization of financial market

MEASURE

OBJECTIVE

GENERAL OBJECTIVE: customer protection
SPECIFIC OBJECTIVE: making customers’
financial decisions more reasonable and
informed by facilitating understanding the
information and mechanisms

BENEFITS
(EFFECTIVENESS)

DETRIMENTS
(NEGATIVE
EFFECTS)

COST
EFFECTIVENESS

0 — Take no action
(Baseline scenario)70

0

— identified problem
will persist and could
be aggravated by
future market devel-
opments’’

— increase in the
number of cases of
mis-selling of insur-
ance products and
cases where customers
are led to take undue
risks’?

N/A

1 - Information dis-
closures (i), (ii), (iii)

+ enhanced trust to
insurance distribu-
tors”® and higher
transparency74 (i), (iii)
+ clarity with regard to
the principle-agent

* INFORMATION
OVERLOAD and its
consequences:

— increased confusion
— decision effective-
ness (accuracy and

Potential system
changes are needed
to enable these dis-
closures. Yet it is
estimated that the
costs related to the

(continued)

"OThe aim of the baseline scenario is to answer the question of whether the objective will come by
itself and to explain how the current situation would evolve without additional regulatory

intervention.

""European Commission, Commission Staff Working Document Executive Summary of The
Impact Assessment Accompanying the document Proposal for the Directive of European Parlia-
ment and of the Council on Insurance Mediation (SWD/2012/0192 final), Strasbourg, 3.7.2012,

pp. 24, 25.
"Ibidem.
Ibidem p. 18.
"“Ibidem, p. 42.
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TEST OF PROPORTIONALITY

relationship, including
how this may impact
on advice” (i)

+ facilitating compari-
son of insurance
covers and prices76 @),
(i)

+ improved under-
standing and identifi-
cation of the most
important pieces of
policy information
(comprehensibility)
by introducing stan-
dard presentation of
IPID” (ii)

2 — Identification of
the customer’s
demands and needs
and provision of
advice or recom-
mendation (iv)

+ enhanced cus-
tomer’s choice, confi-
dence and quality of
service received

+ improved compara-
bility of offers™

+ improved under-
standing by customers
of the services and
products on offer®'

quality) lowered

— increased difficulty
in identification and
selection of relevant
information

— loss of control over
information

— lack of critical
evaluation and super-
ficial analysis

— loss of differentia-
tion

— higher time
requirements for
information handling
* extension of sale
process (iv)

¢ administrative bur-
den (compliance risk)
* systemic risk

« entrepreneurial risk

disclosures are not
excessive.”®

The initial analysis
results in
non-excessive
costs.”

Subject to further
cost analysis

3 — Financial educa-
tion programs

+ improved financial
literacy

Subject to further
cost analysis

Source: Produced by the author

"Ibidem, p. 42.
"SIbidem, p. 42.

"TEIOPA, Final Report on Consultation Paper no. 16/007 on draft Implementing Technical Stan-
dards concerning a standardised presentation format for the Insurance Product Information Docu-
ment of the Insurance Distribution Directive, EIOPA-BoS-17/055, 7 February 2017, p. 28.
Interestingly, Poland has introduced similar measure prior to IPID (pl. skorowidz) which failed to

achieve the objective.
"8Ibidem, pp. 45, 49.
Ibidem, pp. 30, 31.

89Buropean Commission, Commission Staff Working Document Executive Summary of The
Impact Assessment Accompanying the document Proposal for the Directive of European Parlia-
ment and of the Council on Insurance Mediation (SWD/2012/0192 final), Strasbourg,

3.7.2012, p. 71.
81Ibidem, p. 71.
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The Contribution of Product Oversight )
and Governance (POG) to the Single e
Market: A Set of Organisational Rules

for Business Conduct

Pierpaolo Marano

1 Introduction

Product oversight and governance (POG) is one of the major innovations, if not the
most significant, introduced by the Insurance Distribution Directive (IDD). It is
somewhat unusual, however, that this novelty is not reflected both in the proposal for
amending the Insurance Mediation Directive, which would later become the IDD
and in the preliminary work carried out by the Commission for the drafting of that
proposal. POG appeared in the IDD as a mere “copy and paste” from the Market in
Financial Instruments Directive II (MiFID II). The initial draft of the MiFID II also
did not contain any rules on POG. Thus, the entry of POG into European Union
(EU) law was not accompanied by in-depth analyses of the EU bodies that decided to
adopt that set of rules in the financial and insurance field." Such a genesis of POG
delivers a set of rules that should be investigated to understand the effects and
usefulness.

POG is consistent, in principle, with the evolution in the EU approach to
insurance regulation. Solvency II identified the protection of policyholders and
beneficiaries as the main objective of supervision.” A prospective and risk-based
approach is the basis of supervision that includes the verification on a continuous
basis of the proper operation of the insurance or reinsurance business and of the

"However, see the Opinion issued by ESMA, Structured retail products — Good practices for
product governance arrangements, March 2014, available at https://www.esma.europa.eu/sites/
default/files/library/2015/11/2014-332_esma_opinion_u_structured_retail_products_-_good_prac
tices_for_product_governance_arrangements.pdf.

%See Article 27 of Solvency II.
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compliance with supervisory provisions by insurance and reinsurance undertakings.”
The IDD extended the set of rules on the proper operation of the insurance (and
reinsurance) business and POG is a crucial component of this political choice. The
set of rules on POG are addressed not only to insurance undertakings and distributors
but also to the supervisory authorities. POG aims at anticipating customer protection
at the design stage for product marketing, and it enables supervisory authorities to
have a clearer picture of the businesses processes that are behind the products
marketed to customers.

This chapter aims to investigate how POG fits into the overall EU insurance
regulation. Thus, the first paragraph will analyse the origin of POG concept that can
be attributed to the United Kingdom (UK). This “historical” research on the rules
and underlying principles appears necessary given the absence of preliminary studies
on POG at EU level before its introduction into the IDD. The second paragraph
illustrates how IDD incorporated the POG devolving the adoption of the detailed
rules to the Commission. The third and fourth paragraphs evaluate, respectively, the
current and potential role that the new rules can play in building an authentic Single
Market in the insurance sector.

2 The Origin of POG as a Regulatory Response Based
on Principles of Businesses

The concept of POG was mainly developed in the UK,* as one of the regulatory
responses to the failings in the UK regulatory framework on financial services,
which emerged with the financial crisis.” The UK regulatory framework was based
on the assumption that adequate consumer protection would be achieved provided
sales processes were fair, and product feature disclosure was transparent. The UK
authorities developed POG to complement such regulatory framework rather than
replacing. They decided to require: (i) providers to demonstrate the value for

3See article 29(1) of Solvency II.

“Some inspiration can be found in the Resolution n. 9019104 of 2 March 2009 on illiquid
investment products, which was issued by the Italian authority responsible for regulating the Italian
financial market (CONSOB). The principle of “acting honestly, fairly and professionally in
accordance with the best interest of customers” (see Article 19.1 MiFID) was interpreted in the
sense of requiring issuers of illiquid investment products to design their commercial policy
evaluating the compatibility of each product with the characteristics and needs of the customers
to whom they are offered. Thus CONSOB requires the definition of business processes to allow,
even in abstracts terms, the assessment of the financial needs of the selected target market compared
to those satisfied by the products which should be offered to them, in the concrete selection phase of
the products to be distributed and, more importantly, in the possible engineering phase. In addition,
the activities above shall be approved by the administrative body and verified by the compliance
function. See also Autorité des Marchés Financiers (AMF), La commercialisation des instruments
financiers complexes, Position No 2010 - 05, of 15 October 2010.

5See Marano (2019), pp. 60 ff.
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the customer of the products they are designing, and (i) providers and distributors to
take care of their customers. The new set of rules was based around the idea that a
more structured design and marketing process, involving the board of directors and
where company functions are always attentive to meeting customer needs and
interests, should prevent the customer bias without the intervention of supervisory
authorities. POG should allow supervised entities to be more aware of the embedded
“value for customers” in their products, while supervisors can take rapid action to
stop problems from growing and affecting large numbers of consumers, and to deter
the creation of products likely to lead to consumer detriment.®

The UK authorities considered that POG was already embedded in principles on
business conduct, but the regulatory intervention was deemed necessary to detail
POG. This new supervisory approach has been completed turning some of the Finan-
cial Service Authority (FSA) previously published material on treating customers
fairly and the responsibilities of product providers and distributors into rules.® FSA
Handbook related to “The Responsibilities of Providers and Distributors for the Fair
Treatment of Customers” provided guidance for POG, which were inferred from
some Principles of Businesses. Thus, principles operating prior to the financial crisis
were deemed fit to found the new regulatory approach. These “evergreen” principles
needed to be more detailed and, therefore, business conduct switched from a
principle-based regulation to a detailed-based regulation.”

POG was built around four principles of businesses. The following can be
considered like the principle that oversees all new regulatory architecture: A firm
must conduct its business with due skill, care and diligence.'® This principle
permeates both the organisational structure of the firm and its approach to the cus-
tomer, while the other three principles appear to be the application or specification of
this general rule. One of them is more focused on organisational: A firm must take
reasonable care to organise and control its affairs responsibly and effectively, with
adequate risk management systems.'' Another principle refers to the quality of the
product/service offered to the customer: A firm must pay due regard to the interests
of its customers and treat them fairly.'* The other principle concerns the information
flow with the customer: A firm must pay due regard to the information needs of its

SFSA, Discussion Paper on Product Intervention, January 2011, p. 16.

"The Financial Conduct Authority (FCA) replaced the Financial Services Authority (FSA) since
1 April 2013.

8See: FSA, Treating Customers Fairly. Towards Fair Outcomes for Consumers, July 2006; FSA,
Treating Customers Fairly. Structured Investment Products, October 2009; FSA, Finalised
Guidance — Retail Product Development and Governance, March 2012; FCA, Structured Products:
Thematic Review of Product Development and Governance, March 2015; HM Treasury, A New
Approach to Financial Regulation: Judgement, Focus and Stability, 2012. An analysis of the FSA
Treating Customers Fairly Initiative is provided by Georgosouli (2011), pp. 405 ff.

°In a broader perspective, see Marcacci (2017), pp. 305 ff.

105ee Principle of Business No. 2.

"See Principle of Business No. 3.

12See Principle of Business No. 6.
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clients and communicate information to them in a way which is clear, fair and not
misleading."?

The transition from a principle-based regulation to a detailed-based regulation
leads as an obvious deduction that the rules have increased in number and detail.
However, this finding is reductive compared to the real innovation that this transition
entails: these rules become an integral part of the organisation of insurance
undertakings and their distributors. At the same time, supervision must ensure that
the organisation of these entities also complies with these rules.

Regarding providers,'* the general principle together with the organisational
principle and the principle of product/service quality, allow the UK authorities to
affirm the following detailed rules that form the basis of POG. Providers shall
identify the target market, namely which types of customer the product or service
is likely to be suitable (or not suitable) for. Thus, the provider shall (i) stress-test the
product or service to identify how it might perform in a range of market environ-
ments and how the customer could be affected, and (i7) have in place systems and
controls to manage adequately the risks posed by-product or service design.

Moreover, the general principle under which a firm must conduct its business
with due skill, care and diligence affects the information provided to distributors
from providers. Such principle “implies” that providers shall (i) make clear if that
information is not intended for customer use; and (ii) ensure the information is
sufficient, appropriate and comprehensible in substance and form, including consid-
ering whether it will enable distributors to understand it enough to give suitable
advice (where advice is given) and to extract any relevant information and commu-
nicate it to the end customer. As part of meeting this standard, the provider may wish
to consider, about each distribution channel or type of distributor, what information
distributors of that type already have, their likely level of knowledge and under-
standing, their information needs and what form or medium would best meet those
needs (which could include discussions, written material or training as appropriate).

This principle is relevant when selecting a distribution channel, and it is
complemented with those concerning the quality of the product/service offered to
the customer, and the flow of information with the customer. In particular, a provider
shall: (i) decide whether this is a product where customers would be wise to seek
advice; (if) review how what is occurring in practice corresponds to (or deviates
from) what was initially planned or envisaged for the distribution of its products or
services given the target market. This activity involves collecting and analysing
appropriate management information such that the firm can detect patterns in

13See Principle of Business No. 7.

YFSA Handbook related to “The Responsibilities of Providers and Distributors for the Fair
Treatment of Customers”, which is availbale at https://www.handbook.fca.org.uk/handbook/docu
ment/rppd/RPPD_Full_20180103.pdf, specifies the term “provider” include persons who offer
services such as portfolio management (through distributors or otherwise) as well as those who
develop, manage or package products such as life insurance, general insurance or investment
products or who develop or enter into home finance transactions (i.e. mortgages, home reversion
plans and home purchase plans).


https://www.handbook.fca.org.uk/handbook/document/rppd/RPPD_Full_20180103.pdf
https://www.handbook.fca.org.uk/handbook/document/rppd/RPPD_Full_20180103.pdf
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distribution as compared with the planned target market, and can assess the perfor-
mance of the distribution channels through which its products or services are being
distributed; (iii) act when it has concerns, for example by ceasing to use a particular
distribution channel.

The above principles detailing the general one also incorporate the rules that are
inferred for the information to customers. They request a provider to: (i) pay regard
to its target market, including its likely level of financial capability; (i) take account
of what information the customer needs to understand the product or service, its
purpose and the risks, and communicate information in a way that is clear, fair and
not misleading; (iii) have in place systems and controls to manage effectively the
risks posed by providing information to customers.

Those principles are also relevant, finally, for establishing detailed rules in the
area of post-sale responsibility. Thus, a provider (i) in supplying information direct
to the customer, must ensure that the information is communicated in a way which is
clear, fair and not misleading; (if) should periodically review products whose
performance may vary materially to check whether the product is continuing to
meet the general needs of the target market that it was designed for, or whether the
product’s performance will be significantly different from what the provider origi-
nally expected and communicated to the distributor or customer at the time of the
sale. If this occurs, the provider should consider what action to take, such as whether
and how to inform the customer of this (to the extent the customer could not
reasonably have been aware) and of their option to seek advice, and whether to
cease selling the product; (iii) should communicate to the customer contractual
‘breakpoints’ such as the end of a long tie-in period that may have a material impact
on a customer that the customer cannot reasonably be expected to recall or know
about already; (iv) should act fairly and promptly when handling claims or when
paying out on a product that has been surrendered or reached maturity. In doing this,
the provider should meet any reasonable customer expectations that it may have
created about the outcomes or how the process would be handled; (v) must establish,
implement and maintain effective and transparent customer complaint-handling
systems.

The principles examined so far are also relevant for distributors. Regarding
distributor responsibilities, the general principle as detailed by others, allows infer-
ring several detailed rules in the area of financial promotions. Hence, distributors (i)
shall have in place systems and controls to manage effectively the risks posed by
financial promotions; and (i) in passing on a promotion created by a provider, must
act with due skill, care and diligence. A firm will not contravene the financial
promotions rules where it communicates a promotion produced by another person
provided the firm takes reasonable care to establish that another firm has confirmed
compliance with the relevant detailed rules, amongst other matters.

Moreover, the general principle as detailed with those concerning the quality of
the product/service offered to the customer, and the flow of information with the
customer led to set up the following rules when providing information to a customer
before or at the point of sale. Thus, providers: (i) shall consider, when passing
provider materials to customers, whether it understands the information provided;



60 P. Marano

(i) shall ask the provider to supply additional information or training where that
seems necessary to understand the product or service adequately; (iii) shall not
distribute the product or service if it does not understand it sufficiently, especially
if it intends to provide advice; and (iv) when providing information to another
distributor in a distribution chain, should consider how the further distributor will
use the information, such as whether it will be given to customers. Firms should
consider what information the further distributor requires and the reasonable level of
knowledge and understanding of the further distributor and what medium may suit it
best for the transmission of information.

The general principle as detailed with that related to the quality of the product/
service offered to the customer is relevant when advising on the selection of a
provider. Thus, distributors shall consider: (i) the nature of the products or services
offered by the provider and how they fit with the customer’s needs and risk appetite;
and (i7) what impact the selection of a given provider could have on the customer in
terms of charges or the financial strength of the provider, or possibly, where
information is available to the distributor, how efficiently and reliably the provider
will deal with the distributor or customer at the point of sale (or subsequently, such
as when queries/complaints arise, claims are made, or a product reaches maturity).

The principles on organisational and the quality of the product/service offered to
the customer allow to infer several rules in the area of post-sale responsibility.
Hence, distributors: (i) shall comply with any contractual obligation it has to the
customer, for example, to provide ongoing advice or periodic reviews. In connection
with this, distributors should also consider their responsibility to maintain adequate
systems and controls to deliver on such reviews; (ii) shall consider any implied or
express representation they made (during meetings, correspondence or promotional
material, for example) and, in particular, where a customer has reasonable expecta-
tions based on the prior statements of a distributor, the distributor should meet these
expectations; (iii) where involved in handling claims or paying out on a product that
has been surrendered or reached maturity, should meet any reasonable expectations
that the distributor has created in the customer’s mind about how the process would
be handled; (iv) must establish, implement and maintain effective and transparent
customer complaint-handling systems; and (v) shall pass any communications
received from customers (intended for or suited to providers to act upon) to providers
in a timely and accurate way.

In conclusion, the UK hands over the EU a set of organisational rules inferred
from business conduct principles. POG embeds the customer’s protection in the
organisational rules applying to providers and distributors. Thus, firms are called to
comply with internal procedures aiming at creating products that have a real value
for the customers to whom they will be offered, and not just a value for the
shareholders, directors and senior management of the undertaking. Moreover,
POG aims at anticipating customer protection at the design stage for product
marketing because it enables supervisory authorities to have a clearer picture of
the businesses processes that are behind the products marketed to customers. The
early knowledge of the design process should facilitate the supervisory authorities to
exercise their intervention powers in order to prevent or reduce detriments arising
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from products that are not developed in the best interest of the customers.'> To this
purpose, authorities need to be properly equipped with skilled staff in order to
quickly understand the design of the products,'® if the intervention powers to be
exercised promptly.'’

3 The Transposition of POG in the EU Law:
Organizational Rules for the Business Conduct

The EU fully embraced the set of rules on POG and their rationale as elaborated by
the UK. POG was not included in the initial draft proposal of the IDD, which was
issued by the European Commission in July 2012, and the introduction of POG for
the insurance industry was not preceded by specific activity of the European
Commission, even in terms of cost/benefit analysis. Notwithstanding this, the
European Supervision Authorities (ESAs) adopted a Joint position on manufac-
turers’ products oversight and governance processes in 2013, where the legal basis
of EIOPA’s involvement was founded (7) in the possibility that product governance
provisions may be included in the Directive on insurance mediation (IMD) or any
future legislative act replacing IMD and (ii) as part of the principle set forth by
Recital 16 of the Directive Solvency II under which the main objective of insurance
and reinsurance regulation and supervision is the ‘“adequate protection of
policyholders and beneficiaries”.'® This, because such a principle is supplemented
by additional requirements in Articles 41(1) and 41(6) of Solvency II, which include
having effective systems of internal control and governance to provide for sound and
prudent management of the business.'” IDD outlines the characteristic features of
POG. They are supplemented by Commission Delegated Regulation (EU) 2017/
2358 of 21 September 2017, which is based on the Technical advice provided by the
EIOPA in February 2017.%°

Ferran (2012), pp. 264 ff. See also: Tomic (2018), pp. 229-255; Busch (2017), pp. 409-420;
Colaert (2019), pp. 395-402.

"Brandt (2011), p. 8 noted “This is not to say that current supervisory staff are inadequate;
however, it appears that what the FSA is proposing is a radical and challenging benchmark
which requires a significant investment in resourcing levels, training and overall staff quality”.

17 About the genesis of product intervention, see Moloney (2012), pp. 186 ff.

'8See also Van Hulle (2019), p. 10.

19See Joint Position of the European Supervisory Authorities on Manufacturers’ Product Oversight
& Governance Processes, at point 22. The Joint position is available at https://www.eba.europa.eu/
documents/10180/15736/JC-2013-77+%28POG+-+Joint+Position%29.pdf.

*OThe Final report is available at https://eiopa.europa.eu/Publications/Reports/EIOPA%20Final_
Report_on_IDD_Technical%20Advice.pdf. See also EIOPA, Preparatory Guidelines on product

oversight and governance arrangements by insurance undertakings and insurance distributors,
March 2016.
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The interpretative questions arising from the formulation of the rules on POG are
not analysed in this essay.?' Here, the aim is to highlight the organisational nature of
the new rules, that is, their characteristic of requiring manufacturers and distributors
to adopt procedures and organisational structures through which carry out the
process of design and distribution of products,”* and the supervisory authorities to
adopt a risk-based and forward-looking approach when monitoring the compliance
with POG.

POG rules as detailed in the Commission Delegated Regulation (EU) 2017/2358
call manufacturers for a ‘product approval process’ covering the maintenance,
operation and review of product oversight and governance arrangements for insur-
ance products and for significant adaptations to existing insurance products before
those products are brought to the market or distributed to customers, as well as rules
for product distribution arrangements for those insurance products. The product
approval process shall contain measures and procedures for designing, monitoring,
reviewing and distributing insurance products, as well as for corrective action for
insurance products that are detrimental to customers.”* The product approval process
shall be set out in a written policy (“product oversight and governance policy”),
which shall be made available to the relevant staff. Manufacturers shall regularly
review their product approval process to ensure that the process is still valid and up
to date, and they shall amend the product approval process where necessary.”* The
relevant actions, which are taken by manufacturers about their product approval
process, shall be duly documented, kept for audit purposes and made available to the
competent authorities upon request.”’

Product oversight and governance policy adds to policies already prescribed by
Solvency II. Such a policy requires to be implemented in the organisation of the
manufacture. Thus, the policy must be implemented by the operating units dealing
with the design and distribution of products, and monitored by the internal control
system. This policy will enable competent authorities to supervise and assess
whether the regulated entities comply with the regulatory requirements on POG,
thus promoting customer’s protection in the end.”® This is to say that such a policy is
part of the system of governance of insurance undertakings that provides for sound
and prudent management of their business. Thus, the written policy shall be the
subject to prior approval by the administrative, management or supervisory body of

2! A detailed analysis is provided by Marano (2019), p. 69 ff.

22In a broader perspective, this approach is qualified as “meta regulation” by Gunningham (2012),
p. 135 ff. (Gunningham), p. 146 ff. (Coglianese et al), since legally force intermediaries to embrace
specific management and control procedures, adopting a body of conduct of business rules
approved under prudential supervision rationale.

2See Article 4 of Commission Delegated Regulation (EU) 2017/2358.

24See Article 4 of Commission Delegated Regulation (EU) 2017/2358.

%See Article 9 of Commission Delegated Regulation (EU) 2017/2358.

26See EIOPA, Final Report on Consultation Paper n. 16/006 on Technical Advice on possible
delegated acts concerning the Insurance Distribution Directive, February 2017, p. 34.
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the manufacturer or equivalent structure (in the case of two-tier systems)®’ as well as
any material changes.”® Moreover, the administrative, management or supervisory
body of the manufacturer or equivalent structure: (i) is ultimately responsible for the
establishment, subsequent reviews and continued compliance of the POG arrange-
ments; and (ii) ensures that the POG arrangements are appropriately designed and
implemented into the governing structures of the manufacturer.

POG should include all decision-making processes (designing and developing)
related to products that will be marketed or distributed to customers.*® In the case of
insurance undertaking playing a “passive” role or a non-exclusive role in the
decision-making process, a distinction should be made whether the insurance under-
taking has (i) contributed to the design of the product with another entity, or (ii)
outsourced the design activities.

In the case sub (i), an insurance undertaking and an insurance intermediary are
both manufacturers of the same product if the conditions listed in the Commission
Delegated Regulation are met.”' They are qualified as co-manufacturers, and they
shall sign a written agreement that specifies their collaboration to comply with the
requirements for manufacturers as referred to IDD,*? the procedures through which
they shall agree on the identification of the target market and their respective roles in
the product approval process.

In the case sub (if), manufacturers designate a third party to design products on
their behalf and remain fully responsible for compliance with the product approval
process.*® The outsourcing to an entity other than an insurance intermediary falls
outside the scope of the co-manufacturers rule. IDD prevents this entity from being
regarded as a manufacturer.®* Thus, insurance undertaking will be solely responsible
for the outsourced activity,”> and compliance with the product approval process.
This clarification is relevant for insurance-based investment products because Reg-
ulation (EU) No 1286/2014 on Packaged Retail and Insurance-based Investment
Product (PRIIP) provides a definition of PRIIPs manufacturer, which shall draw up
for that product a key information document (KID) according to the requirements of
that Regulation and shall publish the document on its website. Thus, if an insurance
undertaking designates a third party (a PRIIP manufacturer) to design insurance
products, the latter can be an entity falling outside the scope of POG, when such an
entity is not an insurance intermediary. In this case, the insurance undertaking shall
be the one entity to have to comply with POG rules because of the outsourcing of the

?TSee Article 41(3)(2) of Solvency II.

*8See EIOPA, Final Report on Consultation Paper n. 16/006, cit., p. 35.
2See EIOPA, Final Report, cit., p. 35.

30Marano (2019), p- 69.

31See Article 2 of Commission Delegated Regulation (EU) 2017/2358.
$8ee Article 25(1) of IDD.

3See Article 4(5) of Commission Delegated Regulation (EU) 2017/2358.
3See Article 25(1) of IDD.

35See Article 49(1) of Solvency II.
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manufacturer of an insurance-based investment product to an entity that cannot be
considered as co-manufacturer.

In both cases, sub (i) and (ii), the activities required by the set of rules on POG are
regarded as inherent in the organisation of the undertaking. They can be outsourced
as other activities falling within the insurance production cycle or manufactured
together by sharing their organisation between different entities.

Finally, the rules on POG also impact on the organisation of insurance interme-
diaries. If insurance intermediaries are co-manufacturers, the written agreement with
the insurance undertaking/co-manufacturer has to specify the activities distributed
between the two co-manufacturers within those listed in the set of rules on POG.
Moreover, manufacturers have duties of properly selecting, informing and monitor-
ing distribution channels. In contrast, distributors have to cooperate with manufac-
turers in monitoring the distribution of the insurance products to the identified target
market, and they can set up or apply a specific distribution strategy. The co-operation
between manufacturers and distributors has to be formalised in the product distribu-
tion arrangements.’® These agreements will regulate the flow of information between
the entities involved and coordinate the respective organisations. They should allow
(i) distributors to transmit information that is eligible to support product monitoring
and review carried out by manufacturers, (if) manufacturers to accept what distrib-
utors report because they can verify the accuracy of the data communicated by
distributors.”’

4 POG and the Single Market in Insurance: The Current
Effects

The previous paragraphs have highlighted that the set of rules on POG has been
deduced from principles of conduct, and they become an essential part of the
organisation of manufacturers and distributors. The transition from a principle-
based regulation to a detailed-based regulation means that market’s operators
including supervisory authorities have to be organised to carry out their activities
having in mind that products must include a real value for the customers (“target
market”). POG seems capable of having multiple effects on the harmonisation
process of insurance rules in the EU also contributing to their uniform interpretation,
that is, to build up an effective Single Market. Some of these effects are obvious:
POG is a tool for achieving better customer protection and coherent regulation for
financial services across the UE. Other effects are less evident but no less criticial:
POG extends the scope of harmonisation of organisational requirements and sup-
ports a convergent interpretation and application of the rules between supervisory
authorities. This paragraph examines the effects that seem obvious, while the

36See Marano (2019), p. 84.
37See Marano (2019), p- 86.
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following one explores some effects that seem to derive from the set of rules
on POG.

Regarding better customer protection, the protection of policyholders and bene-
ficiaries is the main objective of supervision in the EU as already noted. The set of
rules on POG meets this goal by aligning the approach to products with that on
capital requirements. In both cases, the aim is to prevent the harmful event from
occurring.

In particular, POG introduced a risk-based and prospective approach similar to
that of Solvency II. The latter Directive requires insurance undertakings to have in
place an effective system of governance which provides for sound and prudent
management of the business,*® and an effective risk-management system to identify,
measure, monitor, manage and report, on a continuous basis, the risks to which they
are or could be exposed, and their interdependencies.” Thus, a sound and prudent
management of the business cannot disregard effective risk management, where the
risk-management system has to cover the risks to be included in the calculation of
the Solvency Capital Requirement as well as the risks which are not or not fully
included in the calculation thereof.*” The risk assessment inherent in poorly
designed products is part of the risk culture that insurance undertakings must
introduce in their business processes and among the people who work for them.
Undertakings have to supervise themselves, their processes, in order to prevent the
design and distribution of products is detrimental to their customers. POG is a risk
management tool that allows undertakings to prevent those risks by avoiding
offering worthless products to customers.*'

On the other hand, the supervision required by POG is similar to that arising from
Solvency II. This latest Directive stated that supervision is based on a prospective
and risk-based approach.*? This approach includes the verification on a continuous
basis of the proper operation of the insurance business and of the compliance with
supervisory provisions by insurance undertakings in order to minimise disruption or
loss on the part of policyholders.** POG is a tool that increases transparency to the
supervisory authorities by improving their ability to understand and assess the
process of manufacturing and distributing insurance products. POG discloses to
the supervisory authority the persons/units involved in these processes, how the
products are manufactured, and the purposes pursued with these products by the
insurance undertakings. The advance knowledge of these processes is functional to

3See Article 41(1) of Solvency II.
¥See Article 44(1) of Solvency 1L
40gee Article 44(2) of Solvency IL

“ISee EIOPA, Preparatory Guidelines on product oversight governance, cit., p. 4, which outlines
that the organizational arrangements required under POG “have a substantial link to the system of
governance under the Solvency II framework, requiring firms to have a sound and prudent
management of the business under a risk based approach including an appropriate risk management
system”.

42See Van Hulle (2019), p. 372 f.

“3Van Hulle (2019), p. 372.
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early intervention by the authorities if they realise how the products or processes are
likely to be detrimental to customers. POG is, therefore, likely to affect the approach
of the authorities supervising market conducts. Authorities are now required to
prevent bias from arising to the customers rather than repressing the conduct leading
to such bias.

IDD achieves customer protection also aligning the rules on insurance with some
of those on financial products and services introduced with the MiFID I, in 2004, and
MiFID II. In particular, it was previously found that IDD introduced POG as a
substantial “copy and paste” from MiFID II. The same can be said about the general
principle under which distributors must always act honestly, fairly and profession-
ally in accordance with the best interest of their customers, and most of the additional
rules on customer protection for insurance-based investment products aiming at
levelling the playing field with financial products as required by Solvency II. This
approach of the EU legislator has been called as “Mifidization” of the EU regulatory
framework on insurance, which refers to the impact of the regulation on financial
products, mainly the rules laid down by MiFID Regulation also to the insurance
sector.*

Although based on MiFID II, the application of the set of rules on POG needs to
take into account the peculiarities of both non-life insurance and life insurance other
than insurance-based investment products (IBIPs). While scenario analysis is
required for IBIPs, it is reasonable that other insurance products will be tested
mainly with qualitative methods rather than quantitative methods. The tests aim to
assess whether the product will continue to respond, throughout its life, to the needs,
characteristics and objectives of the target market identified. Qualitative methods in
the form of a checklist must verify the adherence between predetermined lens
(insurance needs and target) and product. They are also useful for verifying that all
product-manufacturing steps have been respected. Quantitative methods,
i.e. numerical analyses, should be mandatory for IBIPs and useful in support of
quality tests and whenever they can confirm the correct manufacturing of the product
that is being offered to the customer. POG does not list these methods. Thus,
manufacturers have broad discretion in identifying and applying these methods
taking into account the principle of proportionality. However, it is reasonable to
expect that many manufacturers will follow particular methods with respect to
specific products, while other methods will be taken as a reference for other
products. This tendency towards uniform behaviour could be strengthened by the
supervisory practices of the national authorities. EIOPA could then push towards
convergent supervisory practices by selecting those methods that will be deemed
more suitable for the objectives pursued by the POG rules, in compliance with the
principle of proportionality. Hence, the manufacturing could be ‘“standardised”
across the EU not only for the process but also for products.

“Marano (2017b), p- 219 ft.; Marano (2017c), p. 415 ff. The current “Mifidization” concerns: (i)
the sources of the regulation on insurance; (ii) the design and distribution of the insurance products;
and (iii) customers’ protection; while a potential field concerns the interpretation by the Courts.
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The set of rules on POG aligned the Single Market on insurance to the Insurance
Core Principles (ICPs) issued by the International Association of Insurance Super-
visors (IAIS). The ICPs adopted on 1 October 2011 laid down provisions on product
development that have been a point of reference for the EU legislator. These
provisions were updated in the version released by IAIS in November 2017. The
last version is affected by the adoption of the set of rules on POG in the IDD. In
particular, ICP n. 19 refers to business conduct rules of either insurers or insurance
intermediaries, and standard 19.5 states that the supervisor requires insurers to take
into account the interests of different types of customers when developing and
marketing insurance products. Concerning jurisdictions banning the power of
approval from supervisors such as the EU, guidance 19.5.5 requests supervisors to
issue guidance in terms of what is expected of insurers in this regard. The contents of
the guidance are listed in guidance 19.5.5, and they mirror those set by EU law.*
This identity is an outcome of the mutual influence between the EU regulation on
insurance and the transnational regulation in the same field that is emerging after the
global financial crisis.*®

“5This guidance may include the following: (i) development of products and distribution strategies
should include the use of adequate information to assess the needs of different consumer groups; (ii)
product development (including a product originating from a third party) should provide for a
thorough assessment of the main characteristics of a new product and of the related disclosure
documents by every appropriate department of the insurer; (iii) bringing a product or service to the
market, the insurer should carry out a diligent review and testing of the product in relation to its
business model, the applicable laws and regulations and its risk management approach. In partic-
ular, the policies, procedures and controls put into place should enable the insurer to:

— offer a product that delivers the reasonably expected benefits;

— target the consumers for whose needs the product is likely to be appropriate, while preventing, or
limiting, access by consumers for whom the product is likely to be inappropriate;

— ensure that distribution methods are appropriate for the product, particularly in light of the
legislation in force and whether or not advice should be provided;

— assess the risks resulting from the product by considering, among other things, changes
associated with the environment or stemming from the insurer’s policies that could harm
customers; and

— monitor a product after its launch to ensure it still meets the needs of target customers, assess the
performance of the various methods of distribution used with respect to sound commercial
practices and, if necessary, take the necessary remedial action.

(iv) insurers should provide relevant information to intermediaries to ensure that they understand
the target market (and thus reduce the risk of mis-selling), such as information related to the target
market itself, as well as the characteristics of the product; (v) the intermediary should, in return,
provide information to the insurer on the types of customers to whom the product is sold and
whether the product meets the needs of that target market, in order to enable the insurer to assess
whether its target market is appropriate and to revise its distribution strategy for the product, or the
product itself, when needed.

46See Marano (2017a), p-7.
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4.1 The Potential Effects

The contribution of POG in building the Single Market in the insurance sector could
be found in other less obvious forms.

The set of rules on POG extends the list of those affecting the organisation of the
undertakings. IDD filled a gap of Solvency II in this respect. The latest Directive
introduced improved governance and risk management requirements being aware
that some risks may only be properly addressed through governance requirements
rather than through the quantitative requirements reflected in the Solvency Capital
Requirements.*” Solvency II regulated general governance requirements, fit and
proper requirements, risk management, internal control, outsourcing and prudent
person principle.*® Although customer protection was the cornerstone of the new
regulation, a set of rules specifically addressed to the manufacture and distribution of
products was missing in Solvency II. The organisational rules of POG finalise the
principle of sound and prudent management to satisfy the interests and needs of the
policyholders rather than to pursue the mere solvency of the insurance undertaking.
The value of the insurer’s solvency cannot be pursued without worrying—or worse
at the expense—of creating value for insurer’s customers, if the protection of
policyholders and beneficiaries is the main objective of supervision in the EU as
stated by Solvency II.

To qualify POG as a set of organizational rules, POG applies regardless of the
Member State where the undertaking is based. POG is an integral part of the
organization of the manufacturer incorporated in a specific Member State (“home
country”). Thus, the home country authority must monitor compliance with POG
even when the products are designed in that country and distributed in another
Member State (“host country”). This supervision, however, refers to the activities
of the manufacturer while those of the distributors are carried out by entities
incorporated and operating under the law of the host country. As an organizational
rule, POG should allow the home country authority to supervise what the manufac-
turer intends to distribute in the host country, but it is somewhat uncertain whether
POG also allows supervision on how the products are distributed in the host country.

With this respect, POG can be described as a “circular process”, where
manufacturing cannot be separated from distribution, and vice versa, for the whole
life cycle of the products. Monitoring of distribution, reviewing of the products and
execution of remedial actions are all steps that postulate an information flow between
distributors and manufacturers, which is subsequent to the marketing of the product.
Products like the IBIPs have contents similar if not identical. Thus, these products
may not vary considerably, when offered by a cross-border group between its
subsidiaries/branches across Europe, at least in those national markets where poten-
tial customers have similar characteristics.

“TSee Recital 29 that adds: “An effective system of governance is therefore essential for the
adequate management of the insurance undertaking and for the regulatory system”.

*8Siri (2017), p. 155 ff.
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However, in the case of cross-border activities, each of the authorities involved—
home and host—could have only a partial view of that circular process or get it late,
because involving entities based in different countries. A proposal to fill this gap has
already been formulated.* It consists in extending the supervision of colleges
between authorities to the POG, when the affiliation to the group can influence the
insurance distribution of subsidiaries and branches. In addition to the arguments
supporting that proposal, the recent Regulation (EU) 2019/1238 of 20 June 2019 on
a pan-European Personal Pension Product (PEPP) provides POG requirements
almost identical to those of IDD.”° Furthermore, it sets forth that the competent
authorities and EIOPA shall exchange all information and documentation necessary
to carry out their respective duties under such Regulation in accordance with
Regulation (EU) No 1094/2010 establishing EIOPA, in particular to identify and
remedy infringements of Regulation 2019/1238.7' These infringements may also
concern the rules on POG. Thus, the rules on the tasks and functioning of the college
of supervisors and, more general, the exchange of information between authorities
should be interpreted in favour of including the information related to POG, if not to
push for the introduction of specific rules in this regard.

In addition to pushing for the adoption of rules governing when manufacturing
and distribution take place in different Member States, the set of rules on POG can
support a convergent interpretation of the EU regulation on insurance.

The UK experience revealed that POG was built around exiting principles, and
the one permeating both organizational and conduct is the following: A firm must
conduct its business with due skill, care and diligence. IDD sets forth the general
principle under which insurance distributors always act honestly, fairly and profes-
sionally in accordance with the best interests of their customers. Although the
wording of the two principles is different, the substantial similarities between the
two seem obvious. The general principle introduced by IDD, which has been mostly
implemented in the Member States by simply transcribing the wording into national
laws, it is likely to have twofold relevance.

A first possible relevance concerns the individual contractual relationships
between distributors and customers. That is, the ability to be taken as a reference
by the judges in evaluating the distributor's conduct in the presentation, conclusion
and execution of a specific insurance contract. However, this principle must be
coordinated with those of good faith, fairness and diligence that have long been
present in the private law of the Member States. Probably, two strands of interpre-
tation will go against each other. A tendency will be to consider the general principle
introduced by IDD as a mere repetition of the general principles of private law. As a
result, the principle will be substantially irrelevant to the courts. Another trend is
instead to believe that this general principle is different from those already provided
by private laws. Such principle regulates the specific sub-legal system of the

““Marano and Siri (2018), p. 607 ff.
30See Article 25 of Regulation (EU) 2019/1238 of 20 June 2019.
S1See Article 66(4) of Regulation (EU) 2019/1238 of 20 June 2019.
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financial services since this rule is identical both in IDD and MiFID II. Should the
latter tendency become established, the set of rules on POG would contribute to
giving content to the principle in question. POG requires manufacturers to demon-
strate that the product has been designed with customer interest in mind. The
assessment of how the different steps of designing, monitoring and review activities
have been carried out by manufacturer/distributor, could affect the decision of any
dispute between manufacturer/distributor and the policyholder, at least in the event
of national laws and judges allow to acquire such documentation even in judgement
between the persons above.’” This eventuality would have the advantage of facili-
tating the distinction between the case where the failure to achieve the best interests
of that client may be attributed only to the distributor or depends on the character-
istics of the product designed by the manufacturer.

Other potential relevance concerns the cooperation between supervisory author-
ities. This field seems more promising than the previous one in achieving a common
Union supervisory culture and consistent supervisory practices.”> Such cooperation
is outside the private law and, therefore, it is less exposed to the conditioning of
consolidated legal notions. The introduction of a general principle by European law
allows these authorities to use common concepts that are detached from national
principles and interpretations when they interact with each other and with EIOPA.
Such a general principle also enables the authorities to fill it with detailed rules
resulting from the relationship between EIOPA and national authorities. Moreover,
the affirmation of a “common language” between authorities is likely to influence the
individual contractual relationships, should the tendency to conceive the general
principle as distinct from those already offered by private law prevail.

In general, a common understanding of the same legal rules by the authorities is a
prerequisite for a common supervisory culture to be developed among them. The
European System of Financial Supervision (ESFS) includes EIOPA and the compe-
tent or supervisory authorities on insurance in the Member States. The ESFS has
been designed to overcome several deficiencies that emerged from the financial and
economic crisis.”* The main objective of the ESFS is to ensure that the rules
applicable to the financial sector are adequately implemented to preserve financial
stability and to ensure confidence in the financial system as a whole and sufficient
protection for the customers of financial services. Thus EIOPA has been empowered
of tasks and powers including to contribute to the consistent application of legally

52Marano (2019), p. 93.

>3This is a goal that supervisory authorities must pursue: see Article 29 of Regulation (EU) No
1094/2010 of 24 November 2010 establishing EIOPA.

54See Recital No. 7 of Regulation (EU) No 1094/2010 of 24 November 2010, which lists: (i) no
mechanism to ensure that national supervisors arrive at the best possible supervisory decisions for
cross-border financial institutions; (if) insufficient cooperation and information exchange between
national supervisors; (iii) joint action by national authorities possible only as a result of complicated
arrangements to take account of the patch work of regulatory and supervisory requirements; (iv)
national solutions that are most often the only feasible option in responding to problems at the level
of the Union; (v) different interpretations of the same legal text exist.
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binding EU acts, in particular by contributing to a common supervisory culture,
ensuring consistent, efficient and effective application of Solvency II and IDD.* In
both cases, these rules are addressed to national authorities to strengthen a conver-
gent application or interpretation of the EU law on insurance.

A convergent understanding of the set of rules on POG between authorities would
reduce the legal uncertainty for supervised entities and facilitates the cross-border
activities. Moreover, this convergence would support authorities in complying with
challenges to the supervisory approach arising from POG. Also both Regulation
(EU) No 1286/2014 on PRIIPs*® and PEPP Regulation®’ attribute market monitor-
ing duties and product intervention powers to the EIOPA and national supervisory
authorities, and requests national authorities to cooperate and, without undue delay,
provide each other with such information as is relevant for carrying out their duties
under those Regulations and of making use of their powers. If the information in the
KID does not reflect the characteristics of the product offered, the supervisory
authority should exercise its power of intervention.”® One of the conditions justify-
ing the intervention of EIOPA is that national competent authority/authorities have
not taken action to address the threat or the actions.>” A common supervisory culture
in which the rules on POG are uniformly understood and applied would make this
replacement intervention merely hypothetical. This culture is positive for customer
protection, which would be timelier, but this is also good for the same supervisors.
Omission or delay in their intervention may well give rise to a liability to
policyholders.*

Finally, POG aims at preventing customer detriment and, therefore, requires a
risk-based and prospective approach to both manufacturers and supervisory author-
ities. This approach is also required in the case of cross-border business.®' The
organisational nature of the POG rules requires the authority of the home Member
State to carry out the monitoring of the POG rules even if the products are distributed
in another Member State. Manufacturers that intend to carry out the activity under
the FOE regime have to provide the supervisory authority of the home Member State
with information on the scheme of operations and the structure of the branch.%” This

SSEIOPA has the power to issue both guidelines under the “comply or explain” procedure, and
non-binding opinions. See Marano (2017a), p. 13 f.

*See Articles 15, 16 and 17.

7See Article 63.

38See Article 24(1) of Regulation (EU) No 1286/2014 as referred to information required under
Articles 8(3) and 10(1).

See Article 16(2)(c) of Regulation (EU) No 1286/2014 and Article 65(3)(c) of Regulation
(EU) 2019/1238.

%0See Marano (2019), p. 93 f.

!'Nevertheless, Van Hulle (2019), p. 22 f. outlines that supervision on cross-border business does
not always work well in practice. Home Member States might not pay as much attention to business
operations concluded by their (re)insurance undertakings in the host Member State as they do to
business operations concluded by these undertakings on the domestic market.

62See Article 145(2)(b) of Solvency II.
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information should also highlight how the set of rules on the POG is applied to
products distributed in the host Member State. Otherwise, the authorization would
incorporate potential damage for customers of the host Member State, for example,
in the case manufacturer does not adopt any organisational supervision to ensure the
products to be distributed taking into account the needs of the customers in the host
country.

Although the scheme of operations does not need to be not provided in the case of
activity carried out under the FOS regime, the related authorization procedure of the
home country should be consistent with the aim of POG. The risk-based and
forward-looking approach cannot make any distinction depending on the cross-
border regimes. If the stakeholders have to wait until the authority of the host
Member State establishes that a manufacturer pursuing business under the FOS
regime in its territory is not complying with the legal provisions applicable to it in
that Member State,”®> damage to customers has already occurred while the supervi-
sory authorities may be held liable in addition to manufacturers. Above all, certainly,
the Single Market would still be a goal rather than a reality.

References

Brandt P (2011) Product distribution round-up. Compliance Off Bull

Busch D (2017) Product Governance und produktintervention unter miFid ii/miFir. J Econ Bank
Law 9:409-420

Coglianese C, Mendelson E (2012) Meta — regulation and self — regulation. In: Baldwin R, Cave M,
Lodge M (eds) The Oxford handbook of regulation. Oxford University Press, Oxford

Colaert V (2019) Product intervention: a cross-sectoral analysis. In: Colaert V, Busch D, Incalza T
(eds) European financial regulation. Levelling the cross-sectoral playing field. Hart

Ferran E (2012) Regulatory lessons from the payment protection insurance mis-selling scandal in
the UK. Eur Bus Org Law Rev 13:247

Georgosouli A (2011) The FSA’s ‘Treating Customers Fairly’ (TCF) initiative: what is so good
about it and why it may not work. J Law Soc 38(3):405-427

Gunningham N (2012) Enforcement and compliance strategies. In: Baldwin R, Cave M, Lodge M
(eds) The Oxford handbook of regulation. Oxford University Press, Oxford

Marano P (2017a) Sources and tools of the insurance regulation. In: Marano P, Siri M (eds)
Insurance regulation in the European Union. Solvency II and beyond. Springer

Marano P (2017b) The “Mifidization”: the sunset of life insurance in the EU regulation on
insurance? In: Liber Amicorum in Honour of Joannis Rokas. NOMIKH RIRAIO®HKH, Athens

Marano P (2017c¢) La “Mifidizacién”: El atardecer de los Seguros de vida en la normativa europea
sobre seguros? Revista Espaiola de Seguros

Marano P (2019) The product oversight and governance: standards and liabilities. In: Marano P,
Rokas I (eds) Distribution of insurance-based investment products. Springer

Marano P, Siri M (2018) Cross-border insurance groups: towards a comprehensive supervision
under solvency II. Geneva Pap Risk Insur Issues Pract 43(4)

Marcacci A (2017) European regulatory private law going global? The case of product governance.
Eur Bus Org Law Rev 18:305-332

63See Article 155(1) of Solvency II.



The Contribution of Product Oversight and Governance (POG) to the Single. . . 73

Moloney N (2012) The legacy effects of the financial crisis on regulatory design in the EU. In:
Ferran E, Moloney N, Hill JC, Coffee Jr JC (eds) The regulatory aftermath of the global financial
crisis. Cambridge University Press, Cambridge

Siri M (2017) Corporate governance of insurance firms after solvency II. In: Marano P, Siri M (eds)
Insurance regulation in the European Union. Solvency II and beyond. Springer

Tomic K (2018) Product intervention of supervisory authorities in financial services. In: Grima S,
Marano P (eds) Governance and regulations. Contemporary issues. Emerald

Van Hulle K (2019) Solvency II requirements for EU insurers. Solvency II is good for you.
Intersentia

Legislation

Commission Delegated Regulation (EU) 2017/2358 of 21 September 2017 supplementing Direc-
tive (EU) 2016/97 of the European Parliament and of the Council with regard to product
oversight and governance requirements for insurance undertakings and insurance distributors.
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017R2358

Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on
insurance mediation. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%
3A32002L0092

Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on
insurance distribution (recast). http://data.europa.eu/eli/dir/2016/97/0j

Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets in
financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU. http://
data.europa.eu/eli/dir/2014/65/0j

Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on the
taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II). http://data.
europa.eu/eli/dir/2009/138/oj

Regulation (EU) No 1094/2010 of the European Parliament and of the Council of 24 November
2010 establishing a European Supervisory Authority (European Insurance and Occupational
Pensions Authority), amending Decision No 716/2009/EC and repealing Commission Decision
2009/79/EC. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010R 1094

Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November
2014 on key information documents for packaged retail and insurance-based investment
products (PRIIPs). http://data.europa.eu/eli/reg/2014/1286/0j

Regulation (EU) 2019/1238 of the European Parliament and of the Council of 20 June 2019 on a
pan-European Personal Pension Product (PEPP). https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=uriserv:0J.L_.2019.198.01.0001.01.ENG

Documents

Autorité des Marchés Financiers (AMF), La commercialisation des instruments financiers com-
plexes, Position No 2010 - 05, of 15 October 2010. https://www.amf-france.org/en/node/59585

CONSOB, Resolution n. 9019104 of 2 March 2009 on illiquid investment products http://www.
consob.it/documents/46180/46181/c9019104.pdf/64186e70-2bb0-460a-8£60-3dd079b6341d

EIOPA, Final Report on Consultation Paper n. 16/006 on Technical Advice on possible delegated
acts concerning the Insurance Distribution Directive, February 2017., https://eiopa.europa.eu/
Publications/Reports/EIOPA%20Final_Report_on_IDD_Technical%20Advice.pdf


https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017R2358
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017R2358
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32002L0092
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32002L0092
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32002L0092
http://data.europa.eu/eli/dir/2016/97/oj
http://data.europa.eu/eli/dir/2014/65/oj
http://data.europa.eu/eli/dir/2014/65/oj
http://data.europa.eu/eli/dir/2009/138/oj
http://data.europa.eu/eli/dir/2009/138/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010R1094
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32010R1094
http://data.europa.eu/eli/reg/2014/1286/oj
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.198.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.198.01.0001.01.ENG
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv:OJ.L_.2019.198.01.0001.01.ENG
https://www.amf-france.org/en/node/59585
http://www.consob.it/documents/46180/46181/c9019104.pdf/64f86e70-2bb0-460a-8f60-3dd079b6341d
http://www.consob.it/documents/46180/46181/c9019104.pdf/64f86e70-2bb0-460a-8f60-3dd079b6341d
https://eiopa.europa.eu/Publications/Reports/EIOPA%20Final_Report_on_IDD_Technical%20Advice.pdf
https://eiopa.europa.eu/Publications/Reports/EIOPA%20Final_Report_on_IDD_Technical%20Advice.pdf

74 P. Marano

EIOPA, Preparatory Guidelines on product oversight and governance arrangements by insurance
undertakings and insurance distributors, March 2016. https://www.eiopa.europa.eu/content/
preparatory-guidelines-product-oversight-and-governance-arrangements-insurance-undertak
ings_en

ESAs, Joint Position of the European Supervisory Authorities on Manufacturers’ Product Oversight
& Governance Processes., https://www.eba.europa.eu/documents/10180/15736/JC-2013-77+%
28POG+-+Joint+Position%29.pdf

ESMA, Structured retail products — Good practices for product governance arrangements, March
2014., https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-332_esma_opin
ion_u_structured_retail_products_-_good_practices_for_product_governance_arrangements.
pdf.

FCA, Structured Products: Thematic Review of Product Development and Governance, March
2015., https://www.fca.org.uk/publications/thematic-reviews/tr15-2-structured-products-the
matic-review-product-development-and

FSA Handbook related to “The Responsibilities of Providers and Distributors for the Fair Treatment
of Customers”., https://www.handbook.fca.org.uk/handbook/document/rppd/RPPD_Full_
20180103.pdf

FSA, Treating Customers Fairly. Towards Fair Outcomes for Consumers, July 2006.; https://www.
fca.org.uk/publication/archive/fsa-tcf-towards.pdf

FSA, Treating Customers Fairly. Structured Investment Products, October 2009., https://
webarchive.nationalarchives.gov.uk/20130411080807/http://www.fsa.gov.uk/pubs/other/tcf_
structured.pdf

FSA, Discussion Paper on Product Intervention, January 2011., https://www.fca.org.uk/publica
tion/discussion/dp11_01.pdf

FSA, Finalised Guidance — Retail Product Development and Governance, March 2012. https://
www.fca.org.uk/publication/finalised-guidance/fg12-09.pdf

HM Treasury, A New Approach to Financial Regulation: Judgement, Focus and Stability, 2012.
https://www.gov.uk/government/consultations/a-new-approach-to-financial-regulation-judge
ment-focus-and-stability

IAIS, Insurance Core Principles., https://www.iaisweb.org/page/supervisory-material/icp-on-line-
tool

Open Access This chapter is licensed under the terms of the Creative Commons Attribution 4.0
International License (http://creativecommons.org/licenses/by/4.0/), which permits use, sharing,
adaptation, distribution and reproduction in any medium or format, as long as you give appropriate
credit to the original author(s) and the source, provide a link to the Creative Commons licence and
indicate if changes were made.

The images or other third party material in this chapter are included in the chapter’s Creative
Commons licence, unless indicated otherwise in a credit line to the material. If material is not
included in the chapter’s Creative Commons licence and your intended use is not permitted by
statutory regulation or exceeds the permitted use, you will need to obtain permission directly from
the copyright holder.


https://www.eiopa.europa.eu/content/preparatory-guidelines-product-oversight-and-governance-arrangements-insurance-undertakings_en
https://www.eiopa.europa.eu/content/preparatory-guidelines-product-oversight-and-governance-arrangements-insurance-undertakings_en
https://www.eiopa.europa.eu/content/preparatory-guidelines-product-oversight-and-governance-arrangements-insurance-undertakings_en
https://www.eba.europa.eu/documents/10180/15736/JC-2013-77+%28POG+-+Joint+Position%29.pdf
https://www.eba.europa.eu/documents/10180/15736/JC-2013-77+%28POG+-+Joint+Position%29.pdf
https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-332_esma_opinion_u_structured_retail_products_-_good_practices_for_product_governance_arrangements.pdf
https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-332_esma_opinion_u_structured_retail_products_-_good_practices_for_product_governance_arrangements.pdf
https://www.esma.europa.eu/sites/default/files/library/2015/11/2014-332_esma_opinion_u_structured_retail_products_-_good_practices_for_product_governance_arrangements.pdf
https://www.fca.org.uk/publications/thematic-reviews/tr15-2-structured-products-thematic-review-product-development-and
https://www.fca.org.uk/publications/thematic-reviews/tr15-2-structured-products-thematic-review-product-development-and
https://www.handbook.fca.org.uk/handbook/document/rppd/RPPD_Full_20180103.pdf
https://www.handbook.fca.org.uk/handbook/document/rppd/RPPD_Full_20180103.pdf
https://www.fca.org.uk/publication/archive/fsa-tcf-towards.pdf
https://www.fca.org.uk/publication/archive/fsa-tcf-towards.pdf
https://webarchive.nationalarchives.gov.uk/20130411080807/http://www.fsa.gov.uk/pubs/other/tcf_structured.pdf
https://webarchive.nationalarchives.gov.uk/20130411080807/http://www.fsa.gov.uk/pubs/other/tcf_structured.pdf
https://webarchive.nationalarchives.gov.uk/20130411080807/http://www.fsa.gov.uk/pubs/other/tcf_structured.pdf
https://www.fca.org.uk/publication/discussion/dp11_01.pdf
https://www.fca.org.uk/publication/discussion/dp11_01.pdf
https://www.fca.org.uk/publication/finalised-guidance/fg12-09.pdf
https://www.fca.org.uk/publication/finalised-guidance/fg12-09.pdf
https://www.gov.uk/government/consultations/a-new-approach-to-financial-regulation-judgement-focus-and-stability
https://www.gov.uk/government/consultations/a-new-approach-to-financial-regulation-judgement-focus-and-stability
https://www.iaisweb.org/page/supervisory-material/icp-on-line-tool
https://www.iaisweb.org/page/supervisory-material/icp-on-line-tool
http://creativecommons.org/licenses/by/4.0/

The IDD and Its Impact on the Life )
Insurance Industry s

Kyriaki Noussia

1 Introduction

Directive (EU) 2016/97 on Insurance Distribution of 20 January 2016," (“IDD”),
aimed to harmonise national provisions concerning the distribution of insurance and
reinsurance products and insurance-based investment products (“IBIPs”) by insur-
ance intermediaries, insurance companies, their employees, and ancillary insurance
intermediaries in the European Union.

The initial date of the implementation of the IDD and the application of the
corresponding Delegated Regulations was ultimately postponed to 1 October 2018,
for the insurance firms, so as to allow the market the necessary time needed for it to
adapt. In turn, the European Parliament substantiated this request for postponement
by the need to give insurance undertakings and insurance distributors more time to
better prepare for a correct and effective implementation of the Directive and to
implement the necessary technical and organisational changes to comply with the
Delegated Regulations. The IDD aimed to improve the regulation of retail insurance
sales and distribution practices across the single European market and to bring
greater transparency and improved, more comprehensible, information to con-
sumers, so as to help people ensure that they buy products that suit their needs. It
serves as a minimum harmonisation Directive, meaning that Member States may
“gold-plate” it, and, in doing so, impose higher standards and requirements, if they
wish to do so.

'Directive (EU) 2016/97 of the European Parliament and of the Council of 20 January 2016 on
insurance distribution (recast), available at http://data.europa.eu/eli/dir/2016/97/0j.
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Following the credit crunch of 2007/2008 lawmakers aimed at rebuilding the
confidence of the investors into the financial markets.”> Hence, any post-crisis
regulation has as its overarching aim the prevention of any regulatory arbitrage
which could lead to incentives to set up products solely to circumvent more stringent
standards. The levelling of the playing field has attracted insurance products,
especially those relating to life insurance or financial ones. This attraction has
been mirrored at EU level® whereby Directive 2014/65/EU of 15 May 2014 on
markets in financial instruments (MiFID II)* repealed the previous Directive 2004/
39/EC (MiFID).5 Recital 87 of MiFID II also outlined that in order to deliver
consistent protection for retail clients and ensure a level playing field between
similar products, it is important that IBIPs are subject to appropriate requirements
and that any cross-sectorial inconsistencies which are detrimental to consumers are
being addressed. To this effect, the IDD introduced some rules and principles
contained in the final version of the MiFID II.

The IDD plays a significant role for the promotion of consumer protection within
the distribution of insurance products across the EU, especially if one considers the
fact that the MiFID II Directive does not cover the distribution of IBIPs. In
particular, the IDD ensures a greater transparency of insurance distributors in
relation to the price and costs of their products but also provides higher standards
concerning product information and conduct of business (“COB”) rules. In
performing this function, the IDD provides many rules following the similar
MiFID II rules. However, many differences still exist and pose a risk for segmen-
tation or regulatory arbitrage.® Moreover, while the MiFID II Directive aspired to a
maximum harmonisation, the IDD expressly aimed at a minimum harmonisation,
allowing Member States to impose stricter rules for the protection of the customers.’

2G-20 Leaders (2008) and Sliwiriski and Marano (2020).

*Marano (2017) and Sliwiriski and Marano (2020).

“Directive 2014/65/EU of the European Parliament and of the Council of 15 May 2014 on markets
in financial instruments and amending Directive 2002/92/EC and Directive 2011/61/EU, available
at http://data.europa.eu/eli/dir/2014/65/0j.

>Directive 2004/39/EC of the European Parliament and of the Council of 21 April 2004 on markets
in financial instruments amending Council Directives 85/611/EEC and 93/6/EEC and Directive
2000/12/EC of the European Parliament and of the Council and repealing Council Directive 93/22/
EEC, available at http://data.europa.eu/eli/dir/2004/39/0j.

SColaert (2015); Kern (2018), pp. 16-24.

"Recital 3 of the IDD.
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The IDD aimed explicitly to harmonise national provisions concerning Insur-
ance® and Reinsurance’ Distribution across the Union,'” and targeted not only, as
previously, insurance brokers or intermediaries, but several types of persons or
institutions which distribute IBIPs to third parties, such as agents, “bancassurance”
operators, insurance undertakings, travel agents and car rental companies.'' How-
ever, its overarching aim is that customers, regardless of the distribution channel,
would benefit from the same level of protection and equal treatment.'? In particular,
in line with the MiFID II regime for financial instruments and structured deposits,
within the IDD the regime of customer protection is ensured by specific provisions
concerning the conduct of business rules and product governance requirements.'”

As the Member States of the European Union begun to fully enact and enforce the
provisions of the IDD, we started slowly witnessing changes in how insurance
products are marketed and sold across Europe. History tells us that no matter how
clever and careful the drafters of a body of law are, no one can precisely predict all
the impacts that a body of regulations will cause in any particular market. In line with
the above realisation, the fact that the IDD is a “minimum harmonization” directive,
means that Member States can keep their own regulations applicable to intermedi-
aries, in effect, so long as there is no conflict with the IDD.

In effect, The IDD arose out of a desire to give insurance customers equal
protection regardless of the type of distributor from which they obtained insurance.'*
It seeks to level the playing field of protections for insurance customers by simpli-
fying, consolidating, and expanding customer protections when needed. The IDD
has the stated goal of focusing on “the area of the disclosure of information” to
customers'> and applies “to persons whose activity consists of providing insurance
or reinsurance distribution services to third parties.”'®

The IDD aims at enhancing protections for customers and retail investors buying
insurance products or insurance-based investment products. This purpose is in line

8<Insurance distribution’ is defined as the “activities of advising on, proposing, or carrying out other
work preparatory to the conclusion of contracts of insurance, of concluding such contracts, or of
assisting in the administration and performance of such contracts”. See Article 1(1) IDD.
“Reinsurance distribution’ is defined as the activities of advising on, proposing, or carrying out
other work preparatory to the conclusion of contracts of reinsurance, of concluding such contracts,
or of assisting in the administration and performance of such contracts, in particular in the event of a
claim, including when carried out by a reinsurance undertaking without the intervention of a
reinsurance intermediary. See Article 1(2) IDD.

'"Recital 2 IDD.

"Recital 5 IDD; De Maesschalck (2017), pp. 63-65.

"Recital 6 IDD.

3Noussia and Siri (2019).

"“Martinez and Marano (2020); Recital No 5 of the IDD highlights “agents, brokers and
‘bancassurance’ operators, insurance undertakings, travel agents and car rental companies” as
examples of what a distributor is.

">See Recital No 6 of the IDD.

'%See Recital No 11 of the IDD.
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with the main objective of insurance and reinsurance regulation and supervision in
the European Union, which is the adequate protection of policyholders and benefi-
ciaries, as stated by Recital No.16 of the Directive 2009/138/EC of the European
Parliament and the Council of November 25, 2009 on the taking-up and pursuit of
the business of insurance and reinsurance (Solvency II). The IDD seeks to achieve
the goal of enhancing customer protection by ensuring greater transparency of
insurance distribution with regard to the price and costs of insurance products,
requiring better and more comprehensible product information, and improving
conduct of business rules, with particular attention to advice.

1.1 The Distributor’s Remuneration

Unlike the MiFID II Directive, which considerably restricted the possibility for firms
providing the service of investment advice on an independent basis and the service
of portfolio management to accept and retain fees, commissions or any monetary and
non-monetary benefits from third parties, and particularly from issuers or product
providers, the IDD generally accepts such remuneration in connection with the
distribution of an IBIP as long as the payment of fees, commissions or any
non-monetary benefit does not have a detrimental impact on the quality of the
relevant service and does not impair the distributor’s duty to act honestly, fairly
and professionally in accordance with the customer’s best interests.

The IDD applies to customers and is accompanied by a broad range of mandatory
disclosures of fees and conflicts by insurance intermediaries to customers. In partic-
ular, the intermediary has to disclose whether, in relation to the insurance contract, it
works on the basis of a fee, a commission of any kind, any other type of remuner-
ation and any combination of the above. Furthermore, to avoid distortion of com-
petition by encouraging insurers to sell directly to customers rather than via
intermediaries in order to avoid information requirements, insurers are required to
provide information to customers about the nature of the remuneration their
employees receive for the sale of insurance products.'”

Additionally, insurance distributors shall not make any arrangement by way of
remuneration, sales targets, or otherwise that could provide an incentive to itself or
its employees to recommend a particular insurance product to a customer when the
insurance distributor could offer a different insurance product which would better
meet the customer’s needs.'®

Additional disclosure requirements apply in the case of insurance-based invest-
ment products. Distributors must provide additional information detailing any cost
of distribution that is not already included in the costs specified in the key informa-
tion documents (KID) for packaged retail and insurance-based investment products.

"Martinez and Marano (2020).
'¥See Article 17(3) of IDD.
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This enables the customer to understand the cumulative effect that those aggregate
costs have on the return on investment.'

The adoption of criteria based on the MiFID II Directive seemed like the best
solution in many respects, i.e. firstly because it was considered as striking the
appropriate balance between the interests of insurance distributors and those of
their customers and because it was considered as enabling the necessary flexibility
at National Competent Authority (“NCA™) level.*

1.2 Distributors’ Liabilities: Life Insurance
1.2.1 Scope of Distributors: Dual Responsibilities

The first impact of the IDD*' directly follows from the new definition of the
so-called “distributors”. This term deliberately differs from the reference to the
sole “intermediaries” mentioned in the previous Directive 2002/92/EC on insurance
mediation (“IMD™).*? “Insurance distributor” is a term referring to any insurance
intermediary, ancillary insurance intermediary and insurance undertaking,
encompassing a large variety of persons or institutions, including the traditional
agents, brokers and “bancassurance” operators, insurance companies, are subject to
“equality of treatment” (i.e. same level of duties, obligations and liabilities) which
are considered necessary so as to ensure customer protection. In short, anybody
involved with insurance distribution, especially advising on, proposing, carrying out
preparatory work to the conclusion of insurance or concluding insurance contracts,
falls within the scope of IDD.

Because one of the objectives of the IDD was to guarantee an effective protection
of customers across all financial sectors, and to guarantee that the same level of
protection applies regardless of the channel through which customers buy an insur-
ance product,” this explains why the IDD covers the distribution of not only non-life
and life products, but also reinsurance products, and IBIPs. This also explains why
the IDD applies to insurance distributors, when the previous Directive on insurance
mediation, i.e. IMD, applied only to insurance intermediaries. Hence, based on the
new definition of the insurance distributor, the IDD encompasses a larger number of
firms than the IMD. This level playing field is considered a guarantee for customers
to benefit from the same level of protection. In practice, however, it may lead to

"“See Article 29 of IDD.

*°EIOPA (2017).

2IDirective (EU) 2016/97, op.cit.

Directive 2002/92/EC of the European Parliament and of the Council of 9 December 2002 on
insurance mediation, available at http://data.europa.eu/eli/dir/2002/92/0j.

ZCommission 2012 staff working document executive summary of the impact assessment accom-
panying the document proposal for a Directive of the European Parliament and of the Council on
insurance mediation.
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situations of co-liability among the various types of distributors at stake where
national legislations had operated a “clear-cut” in terms of liability before.

The IDD applies to insurance intermediaries, of course, but also to direct writers,
i.e. to insurance undertakings which sell insurance products directly. The IDD,
unlike the IMD, also expressly applies to certain activities conducted through price
comparison websites. The IDD also applies to persons whose activity consists of the
provision of information on one or more contracts of insurance in response to criteria
selected by the customer, via a website or other media or of the provision of a
ranking of insurance products or a discount on the price of an insurance contract,
when the customer is able to directly or indirectly conclude an insurance contract at
the end of the process.”*

With regards to distribution agreements, beyond the respective obligations laid
down in Regulation (EU) 2017/2358 with regard to the terms of the collaboration
agreement between the insurance intermediary and the insurance company, such
distribution agreements should be carefully reviewed on both sides, i.e. from the side
of the intermediary and from the side of the insurance company, in order to precisely
clarify their respective role, anticipate potential risk scenarios and achieve a good
balance, especially as to their respective liability.

With regards to IBIPs, and on top of PRIIP’s Regulation EU/1286/2014,% as per
the IDD, the distribution of IBIPs generates a full range of additional obligations for
the distributors: (a) specific professional and organisational requirements must be
abided by (art. 10, IDD). Buying an IBIP implies a risk and investors should be able
to rely on the information and quality assessment provided. Insurance intermediaries
and insurance undertakings that advise on, or sell, IBIPs to retail customers are to
possess an appropriate level of knowledge and competence in relation to the
products offered and their employees should be given adequate time and resources
to be able to exhaustively inform the customers; (b) specific information standards
(art. 29 & art. 30 of IDD and Regulation (EU) 2017/2358) aimed at addressing the
investment embedded in IBIPs shall apply and include that the provision of appro-
priate information and the requirements for advice need to be suitable; (c) restrictions
on remuneration (art. 28 & art. 29 of IDD and Regulation (EU) 2017/2359%7) apply.
The payment of remuneration (fee, commission, non-monetary benefits) in

24 Article 1.2., Article 10.2. of the IDD; De Maesschalck (2017).

2Commission Delegated Regulation (EU) 2017/2358 of 21 September 2017 supplementing Direc-
tive (EU) 2016/97 of the European Parliament and of the Council with regard to product oversight
and governance requirements for insurance undertakings and insurance distributors, available at
http://data.europa.eu/eli/reg_del/2017/2358/0j.

26Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November
2014 on key information documents for packaged retail and insurance-based investment products
(PRIIPs), available at http://data.europa.eu/eli/reg/2014/1286/0j.

?’Commission Delegated Regulation (EU) 2017/2359 of 21 September 2017 supplementing Direc-
tive (EU) 2016/97 of the European Parliament and of the Council with regard to information
requirements and conduct of business rules applicable to the distribution of insurance-based
investment products, available at http://data.europa.eu/eli/reg_del/2017/2359/0j.


http://data.europa.eu/eli/reg_del/2017/2358/oj
http://data.europa.eu/eli/reg/2014/1286/oj
http://data.europa.eu/eli/reg_del/2017/2359/oj

The IDD and Its Impact on the Life Insurance Industry 81

connection with the distribution of IBIPs should not have a detrimental impact on the
quality of the relevant service. In order to fulfil this condition satisfactorily the
distributor should develop, adopt and regularly review policies and procedures
relating to conflict of interests and ensure that the customer is adequately informed
about fees, commissions or benefits. When advice is provided to the customer the
information on (1) all costs and related charges must be disclosed, as well as
(2) information relating to the distribution of the product, (3) including the cost of
advice.

1.2.2 TImpact on International Activities (Free Passporting Service
(‘6FPS”))

In spite of the willingness to establish a single internal market barriers to the taking
up and pursuit of the activities of insurance and reinsurance intermediaries in the
internal market remained up to the introduction of the IMD, and the inability for the
latter to operate freely throughout the Community hindered the proper functioning of
the single market in insurance. The IMD introduced a single passport for insurance
intermediaries: it provided a registration system for all insurance intermediaries
based on a whole range of binding professional requirements aimed at enhancing
the protection of consumers in insurance matters and at facilitating cross-border
activities. Registered insurance intermediaries will be allowed to take up and pursue
the activity of insurance mediation within the EU by means of both freedom of
establishment and of services?® after going through a notification procedure.*

For the first time the IDD specifies in a very clear manner at several places that the
stricter requirements of a Member State have also to be complied with, by insurance
intermediaries operating under the freedom to provide services. Under the regime of
the IMD there was no clarity about the national law governing the duty to inform or
advise the client living abroad when the insurance intermediary was active form his
home country through the free “passporting” service (“FPS”).

The IDD has a wider scope than the IMD and applies to all insurance distributors,
including insurance undertakings. However, they do not have to register’” under the
IDD and their passporting rights remain governed by the relevant domestic pro-
visions implementing the Solvency II Directive. The IDD applies to ancillary
intermediaries.’’ Registered ancillary insurance intermediaries under the IDD will
be allowed to operate under freedom of service and/or establishment.

Under the IMD, once the intermediary had informed its home Member State of its
intention to operate cross-border in one or more Member States under freedom of
service and/or establishment for the first time, the home Member State authority was

28 Article 3, IMD.

2 Article 6, IMD.

30Article 3.1 (2) of the IDD.

3'Ancillary intermediaries are defined under Article 2(4) of the IDD.
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required, within 1 month of receiving the information, to notify the competent
authorities of the relevant host Member States. It had also to advise the applicant
intermediary that it had done this. The intermediary could only commence its
activities 1 month after the date of notification. The IMD allowed an exemption
for the host Member State to be notified. In practice, in cases where Member States
chose to be notified —and they were a majority—this meant that an intermediary had
to wait up to 2 months before being allowed to operate cross-borders. The approach
of other Directives was more favourable: under MiFID for example an investment
firm could go cross-border immediately upon notification by home to host Member
States of the firm’s intention to passport under freedom of service. The IDD, in two
separate articles (Articles 4 and 6), details different notification requirements for
freedom of service and/or establishment activities.

Like the IMD, the IDD requires the national registers to indicate the Member
States in which “their” intermediaries conduct business under freedom of service or
establishment activities. The IDD?? also requires EIOPA to establish, publish on its
website and keep up to date a single electronic register of intermediaries operating
cross-border in their respective countries.>® Under the IMD, the only power clearly
given to host Member States over insurance intermediaries operating under freedom
of service and/or establishment activities in their markets, was the one to adopt
specific legal provisions to protect the general good.** The IMD did not, however,
clearly divide competences between home and host member State competent author-
ities. The IDD clearly divides the oversight powers between the home and host
Member States competent authorities over insurance intermediaries who are
“passporting” in the EU and makes clear that in case of intermediaries’ FOS
activities, the home Member State competent authority will be responsible for
ensuring compliance with all IDD requirements. The IDD goes even further and
introduces new powers for host Member States to help them preventing the circum-
vention of their rules by insurance intermediaries.>>

Intermediaries will also need to particularly focus on these national rules in the
context of the information provided to policyholders, i.e. in respect of advice given
and disclosure of remuneration schemes. Interestingly enough, in the context of
“national law governing the situation”, the IDD considers that stricter national
provisions of the customer’s habitual residence are the relevant ones. According to
IDD (article 22 (2)), the provision of advice is mandatory if the customer’s country
of habitual residence so foresees. This may create inconsistent legal situations and
requires anticipation measures by the stakeholders as Directive Solvency II,*® in its

32 Article 3(4), IDD.

33 Audigier (2020).

3 Article 6.3 and article 8.4, IMD.
3 Article 9, IDD.

3Directive 2009/138/EC of the European Parliament and of the Council of 25 November 2009 on
the taking-up and pursuit of the business of Insurance and Reinsurance (Solvency II) http://data.
europa.eu/eli/dir/2009/138/0j.


http://data.europa.eu/eli/dir/2009/138/oj
http://data.europa.eu/eli/dir/2009/138/oj

The IDD and Its Impact on the Life Insurance Industry 83

article 178 on applicable law, expressly refers to the alternative provided for in
Regulation Rome I,*” namely the possibility for the policyholder to opt for the law of
his nationality. Because the IDD aims at a so-called minimum harmonisation and
because for the first time in the EU legislative framework, insurance intermediaries,
are expressly reminded of their obligation to follow the stricter requirements of their
policyholders’ country of residence,*® insurance intermediaries and employees of
insurance undertakings will also need to comply with continuing professional
training and development requirements—including knowledge of financial risks,
of the insurance market, of applicable laws governing the distribution of insurance
products such as consumer protection law and relevant tax law, of assessing cus-
tomer needs, etc.. No doubt that such implementation may appear at first glance as
too wide and burdensome, but it should be seen as a unique opportunity for all
entities involved to (re-)negotiate distribution agreements, especially brokerage
agreements, but also financial agreements such as asset management agreements,
in order to achieve a good balance of liabilities between the professionals involved,
to review risk management options and to look for sustainable business alternatives.
In addition, the Regulations supplementing the IDD do not involve transposition
measures. The automatic result is that distributors have had to directly abide by their
scope of obligations as early as October 2018. This, at least, left the door open for
maximum harmonisation of operational processes and adequate internal and external
advice.

1.3 Inducements

According to the IDD, the insurance intermediary should inform the client whether,
in relation to the insurance contract, any inducement,39 i.e. any fee, commission or
non-monetary benefit paid or provided by any party except the customer, is paid. The
payment of inducements is only allowed if it ‘(a) does not have a detrimental impact
on the quality of the relevant service to the customer, and (b) does not impair
compliance with the insurance intermediary’s or insurance undertaking’s duty to
act honestly, fairly and professionally in accordance with the best interests of its
customers’.*” This seems a less stringent discipline compared to that provided in
MiFID II, which imposes specific bans and strict limitations to fees and commission

37Regulation (EC) No 593/2008 of the European Parliament and of the Council of 17 June 2008 on
the law applicable to contractual obligations (Rome I) http://data.europa.eu/eli/reg/2008/593/0j.

3B These stricter national rules will notably impact pre-contractual information duties, the type of
advice to be given, the product documentation, authorised remuneration schemes and in particular
the incentives gathered from underlying investment vehicles.

¥ Article 19(1)(e) IDD.

*OArticle 29(2) IDD.
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paid in connection to financial advice.*' All rebates are relevant, irrespective of their
origin.

The insurance intermediary or insurance undertaking is required to consider the
amount of inducement being paid in comparison to the value of the product or
service being provided. Regardless of whether a personal recommendation is pro-
vided, a rebate should be assessed in accordance with Article 29(2), IDD.*?

2 The Need for Regulation: Specific Professional
and Organizational Requirements

Since the foundation of the European Community in 1957, many Directives,
targeting a more integrated financial market and a harmonized approach, were
issued.*? In the past 25-30 years the financial market have undergone a deregulation
process through the European Union’s Third Generation Insurance Directive which
was implemented in 1994. Creating a single European insurance market with a better
diversification and a strong competition should have a positive effect on the choice
of the policyholders with a variety of insurance products.**

The First Life Insurance Directive 1979/267* was codified by Directive 2002/
83%° and then repealed by Directive 2009/138*” (Solvency II). Directive 2004/39 on
markets in financial instruments (“MiFID”) was followed by Directive 2014/65
(“MiFID II”). Directive 2002/92 on Insurance Mediation (“IMD”) was the first
Directive to impose specific obligations for the insurer and the distributor of
investment products. The IMD was replaced by the IDD and was further exemplified
the rules on the sale of investment products contained in MiFID II and in Regulation
1286/2014 on packaged retail and insurance-based investment products (PRIIPs
Regulation).*®

The IDD plays a significant role for the promotion of consumer protection within
the distribution of insurance products across the EU, especially if considered that
MiFID II does not covers the distribution of insurance-based products. In particular,

41 Art 24(7) and (9) of MiFID IL

“EIOPA Q and A on Regulation (2018), No. 1635.
“3Cummins et al. (2017), p. 67; Petsch (2019).
*“Cummins et al. (2017), p. 66; Petsch (2019).

“First Council Directive 1979/267 1979 on the coordination of laws, regulations and administrative
provisions relating to the taking up and pursuit of the business of direct life assurance Official
Journal L 063, 13/03/1979 P. 0001-0018.

“®Directive 2002/83 on life insurance, OJ L 345, 19.12.2002, p. 1-51.
“TDirective 2009/138 (Solvency 1I), OJ L 335, 17.12.2009.

48Regulation (EU) No 1286/2014 of the European Parliament and of the Council of 26 November
2014 on key information documents for packaged retail and insurance-based investment products
(PRIIPS) http://data.europa.eu/eli/reg/2014/1286/0j; Noussia and Siri (2019).
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the IDD ensures a greater transparency of insurance distributors in relation to the
price and costs of their products but also provides higher standards concerning
product information and conduct of business (COB) rules.*’

Some changes already began with the consideration of Solvency II°° and a further
significant transformation of the supervision of financial institutions occurred during
the financial crisis in 2007 and 2008.%' From then on, the European Commission is
constantly working for a harmonization of the regulatory framework across the EU
member countries. This implies implementing standards to react to a rapidly chang-
ing market.”” Hence, the IDD was developed as a consequence of regulatory changes
and in order to strengthen the consumer protection and establish a competitive and
harmonized landscape of the insurance business in the EU. Even if the insurance
business is traditionally seen as a stable financial sector, the liquidity liabilities
within the banking industry increases the risk of contagious runs, and this also
relates to partnerships and “bancassurance” and the subsequent cross-selling strat-
egy, that is implied, which has initiated the development of complex risk manage-
ment products and which also represents a challenge for the regulator to understand
and evaluate them.”

Insurance companies offer products which are similar to saving products offered
from banks. In doing so, they have, in the last years, transformed and positioned
themselves as major actors within the financial market. New financial innovations
modified the portfolios and increased the complexity of financial products. The
liquidity risk and the systemic risk became higher. Life insurance products extended
and became more similar to banking products. The new options within these
products raised the liquidity of the liabilities. Because of these changes, there is
now a clear difference to traditional insurance products, which has also revealed new
levels of exposure.”® In general, however, insurance companies have more liquid
assets than banks, such as bonds, loans, real estate and equities, hence a lower
liquidity risk.

The above realisations apart, the need to protect the interests of the policyholders
and the overall stability of the financial system emphasizes the necessity of trans-
parency through regulation, as the principle objective of supervision is the protection
of the policyholder. Policyholders don’t know how their paid premiums are used.
Policyholders are as well not capable of evaluating the financial stability of the
insurance company. Regulations should guarantee that the insurance company meets
its obligations and protects the policyholder.’> Any regulatory framework within the
prudential authority needs to support the policyholders. Another reason for

“Noussia and Siri (2019).

S°Cummins et al. (2017), p- 67; Petsch (2019).

S'Doff (2008), pp. 196-198; Petsch (2019).

52Eling et al. (2007), p. 69; Petsch (2019).

33Das et al. (2003) and Petsch (2019).

S4Lorent (2008) and Petsch (2019).

SSOECD (1998), available at: http://www.oecd.org/regreform/sectors/1920099.pdf (04 April 2019).
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prudential regulations is that claimholders will always demand the payment of their
claims. A regulatory structure matters when the system suffers from agency prob-
lems and information asymmetries. Therefore, an external regulatory framework
needs to be introduced. This structure creates synergies and is more efficient when it
comes to functions and expertise. Additionally, it prevents regulatory gaps and
duplicated control functions, while setting clear responsibilities and increasing the
commitment of the supervisor.’® Pertinent to the above need, the IMD information
and conduct of business requirements were significantly amended by the require-
ments of Chapter V of the IDD. The stricter selling practices introduced, took the
MiFID II Directive into account to ensure cross-sector consistency. This means that
customers are now afforded equivalent levels of protection under the two regimes.
Firms involved in the distribution of IBIPs have to comply with specific require-
ments set out in Chapter VI in addition to the Chapter V requirements in recognition
of the fact that IBIPs are higher-risk products.

Hence, by the end of 2018 the IDD was fully implemented by all EU member
states with the intention to harmonize the insurance business in the EU, provide the
right incentives for sales agents and protect the policyholders via solving issues of
transparency, information asymmetry and agency problems, and by creating incen-
tives, a representation of the policyholder and the inversion of the production
cycle.”’

The IDD has three lists of subjects that it covers: general insurance, life insurance
and insurance-based investment products. There is no further guidance, other than
these three lists, published by the EU authorities and it is up to firms to interpret what
the lists mean. For life insurance, the requirements are: minimum necessary knowl-
edge of IBIPs, including terms and conditions and net premiums and, where
applicable, guaranteed and non-guaranteed benefits; minimum necessary knowledge
of advantages and disadvantages of different investment options for policyholders;
minimum necessary knowledge of financial risks borne by policyholders; minimum
necessary knowledge of policies covering life risks and other savings products;
minimum necessary knowledge of organisation and benefits guaranteed by the
pension system; minimum necessary knowledge of applicable laws governing the
distribution of insurance products, such as consumer protection law and relevant tax
law; minimum necessary knowledge of the insurance market and of the saving
products market; minimum necessary knowledge of complaints handling; minimum
necessary knowledge of assessing customer needs; conflicts of interest management;
minimum necessary knowledge of business ethics standards; minimum necessary
financial competency. For IBIPs, the requirements are: minimum necessary knowl-
edge of policies including terms, conditions, the guaranteed benefits and, where
applicable, ancillary risks; minimum necessary knowledge of organisation and
benefits guaranteed by the pension system of the relevant Member State; knowledge
of applicable insurance contract law, consumer protection law, data protection law,

56Gaganis and Pasiouras (2013).
>TPetsch (2019).
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data protection law, anti-money laundering law and, where applicable, relevant tax
law and relevant social and labour law; minimum necessary knowledge of the
insurance and other relevant financial services markets; minimum necessary knowl-
edge of complaints handling; minimum necessary knowledge of assessing consumer
needs; conflicts of interest management; minimum necessary knowledge of business
ethics standards; and minimum necessary financial competency.>®

3 Special Requirements Relating to Information, Advice,
Remuneration

3.1 Information Requirement and the Duty to Act
in the Customers’ Best Interests

Ensuring the best interests of the customer is one of the motives of the IDD* and
reflects the intention behind many of the obligations imposed on insurance
distributors.

The concept of acting in the best interest of the customer adopted in the IDD
Directive is not new and it reflects the obligations imposed under the MiFID
Directive. The MiFID requirements for acting in the best interests of the customer
focus primarily on customer information obligations in relation to the investment
company providing the services, the financial instruments and the proposed invest-
ment strategies, which should include appropriate guidance and warnings about the
risk associated with investment in such instruments or in relation to particular
investment strategies, as well as information about the executors, costs and related
fees. The aforementioned information should be structured in such a way that the
customers or potential customers are able to understand the nature and risks of the
investment service.®’

The principle of the customer’s best interest is also the core of the MiFID II
Directive, where, as per Recital 71, investment companies should therefore under-
stand the characteristics of the financial instruments they offer or recommend and
develop effective strategies and arrangements to identify and review the categories
of customers to whom products are to be delivered and services are to be provided.
Member States should ensure that investment companies creating financial instru-
ments guarantee that those products are developed in order to satisfy the specific
needs of the target market, that they take reasonable steps to ensure that financial
instruments are distributed within a specific target market, and that they periodically

SCI: Policy Briefing: Implementing the Insurance Distribution Directive: key provisions and
analysis. March 2018, available at https://www.cii.co.uk/media/7775189/cii-policy-briefing-idd-
implementation-22march2018.pdf.

5Malinowska (2018), p. 57.

OPas (2020).
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review the target market identification data and the performance of the products
offered. Investment companies should also have adequate arrangements in place to
obtain and understand relevant information regarding the product approval process,
including the specific target market and the characteristics of the product they are
offering or recommending.®’

The IDD introduces a new obligation on insurance distributors to always act
honestly, fairly and professionally, in accordance with the best interests of their
customers (Article 17(1), IDD). One way in which insurance distributors are to
comply with Article 17(1) is to ensure that they are not remunerated, and that they do
not remunerate or assess the performance of their employees, in a way that conflicts
with their duty to act in their customers’ best interests (Article 17(3), IDD). In
particular, the IDD explains that remuneration arrangements and sales targets should
not provide an incentive to recommend a particular insurance product to a customer
when a different product could be offered that would better meet the customer’s
needs (Article 17(3), IDD). The term “remuneration” is defined widely in Article 2
(1)(9) of the IDD to mean any commission, fee, charge or other payment, including
an economic benefit of any kind, or any other financial or non-financial advantage or
incentive offered or given in respect of insurance distribution activities.

All information related to the IDD, including marketing communications,
addressed by an insurance distributor to customers or potential customers must be
fair, clear and not misleading (Article 17(2), IDD). Article 17(2) states that its
provisions are without prejudice to the Unfair Commercial Practices Directive
(2005/29/EC) (UCPD).%* Article 18 of the IDD provides for the obligation for
general information. In good time before the conclusion of an insurance contract,
an insurance intermediary or insurance undertaking must disclose to customers:
(a) its identity and address, and the fact that it is an insurance intermediary or
insurance undertaking, as appropriate; (b) whether it provides advice about the
insurance products sold; (c) the procedures enabling customers and other interested
parties to register complaints as referred to in Article 14; (d) the out-of-court
complaint and redress procedures referred to in Article 15. In addition to the
information listed above, an insurance intermediary must disclose to customers the
register in which it has been included and the means for verifying that it has been
registered and whether it is representing the customer or is acting for and on behalf of
an insurance undertaking. In accordance with Article 19 of the IDD, there is a need
for disclosing the nature of the remuneration received relating to the insurance
contract, i.e. whether, in relation to the insurance contract, it works on the basis of
a fee, i.e. the remuneration paid directly by the customer, or on the basis of a
commission of any kind, i.e. the remuneration included in the insurance premium,
or on the basis of other types of remuneration, including an economic benefit of any
kind offered or given in connection with the insurance contract, or on the basis of a
combination of any type of remuneration set out above. Where the fee is payable

51pas (2020).
52Unfair Commercial Practices Directive (2005/29/EC) (UCPD).
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directly by the customer, there is a need to disclose the amount of the fee or, where
this is not possible, the method for calculating it. Also there is an obligation of
disclosures for any payments made by the customer under the insurance contract
after its conclusion, other than ongoing premiums and scheduled payments. Hence,
an insurance undertaking need only communicate, in good time before the conclu-
sion of an insurance contract, to its customers, the nature of the remuneration
received by its employees relating to the insurance contract and any disclosures
for any payments made by the customer under the insurance contract after its
conclusion, other than ongoing premiums and scheduled payments.

As per the IDD, all information addressed by the insurance distributor to cus-
tomers or potential customers should be “fair, clear and not misleading”.®® Articles
18 to 24, and 29 address the content, as well as the form and procedures that
insurance distributors should perform in the disclosure of information to the client.
First of all, before the conclusion of an insurance contract the insurance intermediary
and undertaking should disclose: (i) its identity and address and that it is an insurance
intermediary or undertaking; (ii) whether it provides advice about the insurance
products sold; (iii) the procedures enabling customers and other interested parties to
register complaints about insurance intermediaries and the out-of-court complaint
and redress procedures.®* Before the conclusion of the contract, the insurance
distributor should specify the demands and needs of the customer, provide the
customer with objective information about the insurance product in an understand-
able form, but also ensure that the contract proposed is consistent with the client’s
demands and needs.®

Recital 41 to the IDD explains that these disclosure obligations have been
imposed on insurance undertakings to avoid the distortion of competition. Other-
wise, insurance undertakings would have an advantage of avoiding disclosure
obligations by selling direct to customers, rather than through intermediaries. The
Commission’s original IDD legislative proposal included more detailed and onerous
remuneration disclosure provisions for intermediaries. However, these proved very
contentious and were removed from the agreed text during the EU legislative
process.

3.2 Advice Requirement

Where advice is provided before a specific insurance contract is concluded, an
insurance distributor must provide the customer with a personalised recommenda-
tion (Article 20(1), IDD). Recital 45 to the IDD explains that this is in addition to
specifying the customer’s demands and needs. The personalised recommendation

63 Article 17(2) IDD and Article 24(3) MiFID IL
5+ Article 18 IDD.
S5Art 20 (1) IDD.
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should explain why a particular product would best meet the customer’s demands
and needs. The details referred to in Article 20(1) IDD are to be adjusted according to
both the complexity of the insurance product being proposed and the type of
customer (Article 20(2), IDD). When an insurance intermediary informs a customer
that it provides advice on the basis of a “fair and personal analysis”, it must give
advice on the basis of an analysis of a sufficiently large number of insurance
contracts available on the market. This will enable the intermediary to make a
personal recommendation on which insurance contract would be adequate to meet
the customer’s needs (Article 20(3), IDD). In the event the insurance intermediary
gives its advice on the basis of a fair and personal analysis, it should advise on the
basis of an analysis of a sufficiently large number of insurance contracts available on
the market.®® Moreover, the insurance intermediary should communicate the register
in which it has been included and the means for verifying that it has been registered
and whether it is representing the customer or it is acting for and on behalf of the
insurance undertaking.®’

The insurance intermediary should also provide information concerning potential
conflict of interests, such as whether it has a holding, direct or indirect, representing
10% or more of the voting rights or of the capital in a given insurance undertaking, or
whether a given insurance undertaking or parent undertaking of a given insurance
undertaking has a holding, direct or indirect, representing 10% or more of the voting
rights or of the capital in the insurance intermediary.®® Similarly, in relation to the
contracts proposed or advised upon, it should inform whether: (i) it gives advice on
the basis of a fair and personal analysis; (ii) it is under a contractual obligation to
conduct insurance distribution business exclusively with one or more insurance
undertakings; or (iii) it is not under a contractual obligation to conduct insurance
distribution business exclusively with one or more insurance undertakings and does
not give advice on the basis of a fair and personal analysis.®” Information concerning
all costs and related charges should be promptly disclosed to the customers, to allow
them to understand the overall cost as well as the cumulative effect on the return on
the investment.””

In assessing whether the number of contracts and providers considered by an
insurance intermediary is sufficiently large to constitute a fair and personal analysis,
Recital 47 to the IDD explains that appropriate consideration should be given to the
customer’s needs, the number of providers in the market, the market share of those
providers, the number of relevant insurance products available from each provider,
the features of those products. The Recital goes on to state that the IDD should not
prevent member states from requiring insurance intermediaries that wish to give

%6 Article 20(3) IDD.

7 Article 18 (a) IDD.

%8 Article 19 (1) (a-b) IDD.
%% Article 19(1)(c) IDD.

70 Article 29(1) IDD.
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advice on the basis of a fair and personal analysis to do so on an analysis of all the
insurance contracts each intermediary distributes.

3.3 Exemptions from Information Requirements

Article 22(1) of the IDD explains that the information referred to in Articles 18, 19
and 20 does not need to be provided when an insurance distributor carries out
distribution activities relating to the insurance of large risks. In addition, member
states may decide that the information relating to insurance-based investment prod-
ucts referred to in Articles 29 and 30 does not need to be provided to professional
clients (Article 22(1), IDD).

3.4 Stricter Information Provisions

The IDD”! is a minimum harmonisation directive meaning that member states have
the express option of maintaining or adopting stricter national provisions in a
number of key areas, including in relation to the IDD’? information provisions.
Under Article 22(2) of the IDD, member states are allowed to gold plate the
Chapter V information requirements provided the national provisions comply with
EU law. In particular, member states may: (a) make the provision of advice referred
to in Article 20(1) mandatory for the sales of any insurance products, or for certain
types of insurance product (Article 22(2), IDD). In these cases, insurance distribu-
tors, including those exercising the free “passporting” service option, must comply
with the stricter national provisions when concluding insurance contracts with
customers who have their habitual residence or establishment in that member state,
and limit or prohibit the acceptance or receipt of fees, commissions or other
monetary or non-monetary benefits paid or provided to insurance distributors by
any third party or a person acting on behalf of a third party relating to the distribution
of insurance products (Article 22(3), IDD).

Any member state that proposes to apply and applies provisions in addition to
those set out in the IDD must ensure that the administrative burden stemming from
these provisions is proportionate with regard to consumer protection, and remains
limited (Recital 52, IDD). Any member state that decides to exercise the discretion
available under Article 22(2) must notify the Commission and EIOPA of its stricter
national provisions (Article 22(2), IDD). To ensure a high level of transparency,
EIOPA must ensure that the information it receives relating to national provisions is
also communicated to customers, as well as insurance and reinsurance distributors

"Directive (EU) 2016/97, op. cit.
"?Directive (EU) 2016/97, op. cit.



92 K. Noussia

(Article 22(4), IDD). Member states must also ensure that their National Competent
Authorities (NCAs) publish information about whether and how the member state
has chosen to apply the stricter provisions (Article 22(2), IDD).

3.5 Information Conditions

Under Article 23(1) of the IDD, all pre-contract information to be provided in
accordance with Articles 18, 19, 20 and 29 must be communicated to customers
on paper; in a clear and accurate manner, comprehensible to the customer; in an
official language of the member state in which the risk is situated or the member state
of the commitment, or in any other language agreed by the parties; free of charge.
However, under Article 23(2) to (6), instead of providing this information to the
customer on paper, it may be provided either: (a) using a durable medium other than
paper, where the use of the durable medium is appropriate in the context of the
business conducted between the insurance distributor and the customer; the cus-
tomer has been given the choice between information on paper and on a durable
medium, and has chosen the durable medium; and a paper copy of the information is
provided to the customer on request and free of charge; or (b) by means of a website,
if it is addressed personally to the customer, where the provision of the information
by means of a website is appropriate in the context of the business conducted
between the insurance distributor and the customer and it is considered appropriate
if there is evidence that the customer has regular access to the internet, such as for
example, if there is evidence that the customer has an email address; where the
customer has consented to the information being provided by means of a website;
where the customer has been notified electronically of the website’s address, and the
place on the website where the information can be accessed; where the information
remains accessible on the website for such a period of time as the customer may
reasonably need to consult it; and where a paper copy of the information is provided
to the customer on request and free of charge. In the case of telephone sales, the
pre-contract information given to the customer, including the Insurance Product
Information Document (“IPID”), must be provided in accordance with EU distance
marketing requirements. Moreover, even if the customer has chosen to obtain prior
information on a durable medium other than paper, the information must be provided
by the insurance distributor to the customer in accordance with Article 23(1) or
(2) immediately after the conclusion of the insurance contract (Article 23(7), IDD).

3.6 New Information Requirements

For the sake of better consumer protection, insurance distributors will have to act
honestly, fairly and professionally in accordance with the best interests of their
customers. In particular, they cannot make any arrangements by way of
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remuneration or sales target that could provide an incentive to recommend a
particular product to a customer when they could offer a different product that
would meet the customer’s needs better.

Regarding IBIPs, there is no ban on commission or fees introduced in the IDD.
This situation should be welcomed as every intermediary has the right to be fairly
remunerated for his or her services. The IDD however, requires from member states,
in all cases of packaging, to ensure that an insurance distributor specifies the
demands and needs of the customer in relation to the insurance products that form
part of the overall package or the same agreement. The IDD explicitly recognises the
differences between IBIPs and investment products and that IDD is the place to
regulate them (Recital 10), but at the same time indicates that there is need for
alignment with MiFID II and that, due to their specific character, there is need for a
separate chapter on IBIPs (Recital 56).

Intermediaries and undertakings have to make (proportionate) arrangements to
prevent conflicts of interest from adversely affecting the interests of their customers
and must take steps to identify conflicts of interest.

Information regarding the distribution and all costs and related charges has to be
provided in good time, before the conclusion of the contract. Where the MiFID 11
Directive requires benefits to enhance the quality of the service to the client,”® and
not against the criteria to act honestly, fairly, professionally and in the best interests
of the client, the IDD allows them, if there is no detrimental impact on the quality of
the service and it is not against the criteria to act honestly, fairly, professionally and
in accordance with the best interests of its customers. In addition, the IDD explicitly
foresees the possibility for member states to go beyond (e.g. prohibition of commis-
sions, return to the client).

3.7 Conflict of Interest

The IDD and its delegated regulation”* follow the MiFID II Directive provisions and
those of its Delegated Regulation.”” Article 23 of MiFID II, and article 28 of the IDD

73Commission 2012 staff working document executive summary of the impact assessment accom-
panying the document proposal for a Directive of the European Parliament and of the Council on
insurance mediation; Directive 2014/65/EU of the European Parliament and of the Council of
15 May 2014 on markets in financial instruments and amending Directive 2002/92/EC and
Directive 2011/61/EU http://data.europa.eu/eli/dir/2014/65/0j.

7*Articles 3-7 of the Commission Delegated Regulation (EU) 2017/2359 of 21 September 2017
supplementing Directive (EU) 2016/97 of the European Parliament and of the Council with regard
to information requirements and conduct of business rules applicable to the distribution of
insurance-based investment products, http://data.europa.eu/eli/reg_del/2017/2359/0j.
7SCommission Delegated Regulation (EU) 2017/565. See also the Explanatory Memorandum,
Commission Delegated Regulation (EU) 2017/2359, p. 3.
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does not define or prohibit conflicts of interest. However, in the relevant Delegated
Regulation’® we find provisions specifying certain situations which should be taken
into account in the assessment of conflict of intelrest,77 and the requirement for
insurance intermediaries and insurance undertakings to establish, implement and
maintain specific conflicts of interest policy to be followed for the identification,
prevention and management of such conflicts of interest.”® In particular, insurance
intermediaries and insurance undertakings shall assess whether they, a relevant
person or any person directly or indirectly linked to them by control, have an interest
in the outcome of the insurance distribution activities, in the event such an interest:
(a) is distinct from the customer’s or potential customer’s interest in the outcome of
the insurance distribution activities; and (b) has the potential to influence the
outcome of the distribution activities to the detriment of the customer.””

As for the conflict of interest policy, this should include the circumstances, related
to the specific insurance distribution activity, which constitute or may give arise to a
conflict of interest which could damage the customers’ interest, as well as the
procedures to be followed and the measure to be adopted for the management of
such conflicts.®® The policy should be assessed and periodically reviewed, on an at
least annual basis, and amended in case of any deficiency.®' As regard to the
insurance intermediaries, who are under a contractual obligation to conduct insur-
ance distribution business exclusively with one or more insurance undertakings,

76Commission Delegated Regulation (EU) 2017/2359 of 21 September 2017 supplementing Direc-
tive (EU) 2016/97 of the European Parliament and of the Council with regard to information
requirements and conduct of business rules applicable to the distribution of insurance-based
investment products, http://data.europa.eu/eli/reg_del/2017/2359/0j.

"7 Article 3 of the Commission Delegated Regulation (EU) 2017/2359 of 21 September 2017
supplementing Directive (EU) 2016/97 of the European Parliament and of the Council with regard
to information requirements and conduct of business rules applicable to the distribution of
insurance-based investment products, http://data.europa.eu/eli/reg_del/2017/2359/0j.

"8 Article 4 of the Commission Delegated Regulation (EU) 2017/2359 of 21 September 2017
supplementing Directive (EU) 2016/97 of the European Parliament and of the Council with regard
to information requirements and conduct of business rules applicable to the distribution of
insurance-based investment products, http://data.europa.eu/eli/reg_del/2017/2359/0j.

7 Article 3(2) of the Commission Delegated Regulation (EU) 2017/2359 of 21 September 2017
supplementing Directive (EU) 2016/97 of the European Parliament and of the Council with regard
to information requirements and conduct of business rules applicable to the distribution of
insurance-based investment products, http://data.europa.eu/eli/reg_del/2017/2359/0j.

80 Article 4(2) of the Commission Dele