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INTRODUCTION*

The rule of law (Rol) and security sector reform (SSR) are both critically
important components of effective peacebuilding. On a conceptual level
the two are mutually reinforcing and intertwined, while on a practical level
their complementary application is indispensible. However, despite their
commonalities, the relationship between RoL and SSR in peacebuilding
contexts remains poorly articulated and understood. Further, only limited
attempts have been made to understand this relationship. Certainly, the
RoL-SSR relationship is only one of many in peacebuilding, but it is one of
particular importance. Thus confusion and ambiguity regarding the links
between the two concepts (by researchers, policy-makers and
practitioners) are especially problematic. Conceptual clarity, translated into
programme design, constitutes a fundamental precondition for effective
programming. This SSR Paper provides the necessary building blocks to
move towards this goal by examining the relationship between RoL and SSR
within a peacebuilding context and developing a heuristic framework to
rationalise the relationship on a conceptual level. Indeed, as demonstrated
through the heuristic framework developed here, on a conceptual level RoL
and SSR are interdependent and mutually reinforcing. Establishing this
framework can therefore prove useful for policy guidance and coherent and
coordinated implementation on the ground.

Since the late 1990s, calls have increased for the development and
implementation of holistic RoL and SSR strategies to inform coherent and
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coordinated approaches on the ground. This became increasingly apparent
in light of the need for a comprehensive and strategic approach to security
and justice more broadly. The call for holistic approaches to peacebuilding
in general and RoL and SSR in particular was fuelled by a continued
piecemeal approach to internationally-supported peacebuilding. However,
despite these recommendations, the conceptual linkages between Rol and
SSR remain unclear and poorly articulated. In part this is due to the fact
that, conceptually, they have different origins. RoL and SSR have been
developed, shaped and applied by a variety of policy communities with
differing rationales. As a result, there is no shared or unified understanding
of the two concepts and even less so of their relationship. Consequently,
when different proponents of the RoL and SSR policy fields seek to promote
so-called ‘holistic’ conceptual and strategic frameworks, it does not
necessarily mean that they are talking about the same approaches,
processes and activities. Even less that their suggested assistance
frameworks are inclusive or their proposed approaches can be coordinated.

The term ‘holistic’ has been invoked often yet rarely defined. This
paper proposes an understanding that refers to a broad and interconnected
range of activities and actors grounded in a shared theory of change. In
other words, this paper provides the conceptual tools to substantiate a
‘holistic’ approach to RoL and SSR within a peacebuilding framework
through capturing the breadth and interconnectedness of different issues
and actors, promoting outcome-oriented approaches that link goals to
context driven needs, and as a consequence helping to bridge oft-cited
policy-practice gaps. Such conceptual clarification is a prerequisite for
effective programme design and implementation, thus the paper is
intended to make an extremely timely new contribution, developed from a
conceptually grounded analysis, that moves beyond assumptions and
perceptions-driven approaches to effective RoL and SSR programming in
peacebuilding contexts.

Before outlining the paper’s structure, it is first helpful to provide
basic definitions and assumptions that will frame the discussions and
analysis. At this point, basic definitions of the rule of law and security sector
reform will be provided; greater complexity and breadth regarding their
definitions will be discussed in respective sections.

The rule of law, in essence, is a conceptual framework for a society in
which the state adheres to the law, ensures equality before the law,
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provides efficient and impartial justice and safeguards human rights. In this
sense, it carries with it a normative foundation resembling Western state-
based governance and liberal peacebuilding frameworks. All of the state’s
organs, especially those in charge of justice and security delivery, such as
the military, intelligence, police, judiciary and prisons, as well as traditional
and customary justice providers, are expected and required to promote and
adhere to the rule of law in order to support sustainable peace and
development.

Security sector reform strives to enable ‘the efficient and effective
provision of state and human security within a framework of democratic
governance’.? Concerned institutions may include the armed forces, police,
judiciary, legislature, armed non-state actors and civil society, among
others. Likewise, the range of activities covered in SSR programmes is
diverse and includes overarching activities (such as security sector reviews)
and activities related to civilian management and democratic oversight of
security and justice institutions (such as parliamentary oversight), as well as
related activities in post-conflict environments (such as control of small
arms and light weapons) and cross-cutting issues (such as gender equality).
SSR envisions a society in which security institutions and providers maintain
a people-centred approach and are governed by and subject to democratic
oversight and the rule of law. In practice, there is much debate concerning
these terms (such as which actors constitute the security sector), which will
be taken up in more detail in later sections.

RoL and SSR activities often take place in a broader peacebuilding
context. Thus, to understand better the relationship between the two, it is
helpful to situate them first within a peacebuilding context. The core
assumption underlying this approach is that improved peacebuilding
performance requires strategic coordination among the main actors
involved. Coordination can only happen on the basis of a common vision
that creates a shared understanding of the processes and activities
necessary to achieve these goals. Therefore, one of the core building blocks
for improved coordination® and integration®is an understanding of the
goals, processes and activities of peacebuilding and, more specifically, the
goals and frameworks of the RolL and SSR fields, as well as the way in which
they relate to each other.

This paper focuses on externally assisted RoL and SSR efforts in
peacebuilding contexts, thus donor perspectives serve as the reference
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point for the analysis. In particular, the focus of this analysis relates to
holistic understandings as promoted by the United Nations (UN). Since the
analytical focus is on peacebuilding contexts, the paper does not attempt to
address RoL-SSR relationship challenges in other contexts, such as
development or democratisation (although of course the analysis would
prove useful should it be taken up in subsequent research). Thus this paper
aims to provide conceptual clarity and a framework of analysis that can
better inform and facilitate coherent and coordinated RoL and SSR
peacebuilding efforts on the ground.

In order to discuss holistic definitions of the RoL and SSR concepts
and develop a heuristic framework for the analysis of the relationship
between the two in peacebuilding contexts (for both research and policy
purposes), the paper uses a range of primary and secondary sources.
Following this introduction, Sections 2, 3 and 4 introduce a conceptual
discussion and analysis of peacebuilding, RoL and SSR. These sections serve
as the necessary preconditions for Section 5, which introduces a heuristic
framework for rationalising the RoL-SSR relationship, as well as for the
review and recommendations found in the conclusion of the paper,.

Section 2 introduces the peacebuilding context. This discussion
provides an important context for the subsequent review and analysis of
RolL and SSR, as well as their relationship, to take place. In particular, the
discussion of peacebuilding as a multidimensional activity is crucial to
situate the connection between and the importance of RoL and SSR within
peacebuilding design and programming. Section 3 then introduces a
discussion on the conceptual evolution and understandings of the rule of
law, as well as its meanings in practice. This section highlights the varying
understandings and applications of the rule of law concept in order to lay
the foundation for the RoL-SSR heuristic framework established in Section
5. Next, Section 4 discusses the conceptual evolution and understandings of
security sector reform. Like the previous section, it reviews the conceptual
understandings and applications of SSR in order to set the foundation for
the RoL-SSR heuristic framework. Since Sections 2, 3 and 4 provide a review
of peacebuilding, RoL and SSR, those already well versed in these concepts
may choose to jump ahead to Section 5. However, we encourage readers to
engage with these sections as they provide the necessary conceptual
foundation for the analysis presented later.
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Section 5 introduces the central contribution of this paper, namely
the exploration of the conceptual relationship between RoL and SSR from
three different perspectives, which are prevalent in research and policy
discourses (building upon the conceptual analysis and discussions
presented in Sections 2, 3 and 4): a peacebuilding perspective, an end-state
perspective and a process perspective. Taken together, the final part of this
section compiles these perspectives into a heuristic framework of analysis,
which has the potential to provide a tool for situating the RoL-SSR
relationship and thereby facilitating the discourse across communities and
possibly even coherence and coordination with peacebuilding activities.
This section highlights the similarities and linkages between RolL and SSR
within peacebuilding contexts in order to remove lingering conceptual
ambiguities and promote heightened awareness of their mutual benefits
and dependencies.

Finally, the concluding section reviews the analysis and key findings
developed in this paper, with a vision for continued research and
investigation.
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THE PEACEBUILDING CONTEXT

To understand better the relationship between RolL and SSR, it is helpful to
situate it within the broader concept and context of peacebuilding.
Peacebuilding constitutes a central context in which RoL and SSR activities
are undertaken and provides an encompassing framework to analyse the
interdependencies between RolL and SSR approaches. Thus, in order to
analyse these interdependencies, the peacebuilding concept requires
clarification first. This section introduces the peacebuilding concept and
then presents a discussion of peacebuilding as a multidimensional activity,
concluding with consideration of its remaining conceptual and practical
ambiguities, especially in terms of how these relate to understanding the
RoL-SSR relationship.

Understanding peacebuilding

In simple terms, peacebuilding is an analytical and strategic framework for
promoting sustainable peace in societies engaged in, emerging from or
potentially entering violent conflict. In practice, peacebuilding most often
takes place at the final stages of conflict or immediately following a
cessation of violence, and aims to build lasting social and governance
structures for a sustained peace. It incorporates an analytical framework
regarding the sources of and solutions to conflict, as well as practical
approaches to prevent conflict and build lasting peace and development,
which typically focus on stabilisation, reconstruction and institution-
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building. Conceptually and in practice, peacebuilding embodies a broad
range of activities and actors in varying temporal, political and social
contexts. The peacebuilding spectrum is evidenced in part by the wide array
of understandings and definitions of the concept, which reflect the different
mandates and institutional interests of the many actors involved. In fact,
the definitions and conceptions not only vary between the multiplicity of
bilateral and multilateral actors, but also at times within these
organisations themselves and among different entities. In addition,
peacebuilding closely relates to and overlaps with other concepts such as
peacemaking and peacekeeping, a fact which, while trying to present a
holistic framework for peace and development promotion, may serve to
undermine its conceptual clarity. Considering this, ‘peacebuilding’ serves as
an umbrella term that is used to help security- and development-related
actors find a common denominator for strategic design and practical
implementation.

The UN, for instance, which has led the development of both
peacebuilding’s conceptual framework and its application in practice
(through Secretary-General reports and engagement by the Department of
Peacekeeping Operations — DPKO — and the UN Development Programme,
among others), has maintained a broad understanding of peacebuilding, in
part to permit space for its different entities’ varying mandates,
organisational interests and comparative advantages.” However, the UN’s
peacebuilding focus tends to concentrate on measures to ‘address core
issues that effect the functioning of society and the State, and seek to
enhance the capacity of the State to effectively and legitimately carry out
its core functions’.’

Within its broad perspective, peacebuilding has come to be
understood as an encompassing approach to tackle the root causes of
conflict and violence and assist a society engaged in or emerging from
conflict to build institutions, cultures and social, political and economic
capacities necessary for a successful transition to a sustained peace and
sustainable development. This broad conception includes frameworks for
conflict prevention, conflict management and post-conflict reconstruction
while maintaining a long-term perspective with activities targeted towards
addressing and alleviating the root causes of conflict. Within an analysis of
conflict as a spectrum or cycle where ‘post-conflict’ contexts can
simultaneously be ‘pre-conflict’ contexts, peacebuilding thus assumes both
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prevention and reconstruction.’ The understanding of peacebuilding
evolved and widened in large part as a response to an evolving
understanding of conflict, which has been increasingly viewed in terms of
multiple stages and as a conflict cycle,® as well as due to innovation of a
broader set of activities on the ground.’

Because of the range of contexts that fit within a peacebuilding
framework, it can be difficult to draw a clear line between peacebuilding
and other donor interventions such as humanitarian action, peacekeeping
and development. Often this is not possible; and arguably it is not desirable,
either, because a strategic peacebuilding approach requires a holistic
perspective and should not a priori exclude development or humanitarian
programming, for instance, from its considerations.’ Thus it can be argued
that it is not the label that characterises an approach or a programme as
‘peacebuilding’, but rather the way it is conceived and implemented and
the goals it seeks to achieve, particularly its long-term goals and vision.™
Indeed, peacebuilding represents a holistic conceptual framework and a
long-term approach to conflict prevention and recovery, and embodies a
broad range of approaches, processes and stages to create lasting
institutions and structures for a society to self-sustain a durable peace and
development.

Peacebuilding as a multidimensional activity

While it is important to keep in mind the breadth of the peacebuilding
concept, it is also necessary to limit the scope of the term to some extent in
order to ensure conceptual clarity and thus retain the concept’s analytical
and practical utility. In this regard, conceptual clarity is best achieved by
asking for the envisaged end-state of peacebuilding, i.e. the nature and
characteristics of the peace to be achieved. Clarity in terms of the end-state
can help to design and implement the dimensions and activities that a
peacebuilding approach encompasses.

The nature and degree of the envisaged peace can be illustrated on a
continuum ranging from the minimalist version of creating a negative
peace, i.e. the absence of war, to the maximalist version of establishing a
positive peace characterised by societal harmony and peace-enhancing
institutions (usually benchmarked with the establishment of a market
economy and democratic system). However, Doyle and Sambanis present a
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useful ‘middle way’ that is defined by the absence of direct violence
(negative peace) and some sort of minimal democratic participation, which
can be labelled as a ‘qualified positive peace’.’ To achieve this end-state,
the peacebuilding concept entails a multiplicity of activities that are most
often categorised within the four dimensions of socio-economic
development, security and order, governance and democratic participation,
and justice and reconciliation.™

At an operational and short- to medium-term level, a
multidimensional approach to peacebuilding strives to create a secure and
stable environment in which the state is able to deliver security services in
accordance with the rule of law and human rights; an environment is
created for dialogue, reconciliation and the establishment of legitimate
governance bodies, institutions and functions; and lastly, a framework is
provided for donors and international actors to engage in the field in a
coherent and coordinated way."

Importantly for the purposes of this paper, RoL and SSR promotion
are regularly identified as core, critical elements of this peacebuilding
approach. As will be noted further below with the help of a comprehensive
peacebuilding framework, these dimensions represent strategic end-states
in themselves, whose combined pursuit is thought to be leading to the
realisation of the overarching goal of sustainable peace and development.

Therefore, in line with this understanding and approach, it is helpful
to understand peacebuilding as a multidimensional activity. As outlined in
the UN’s Capstone doctrine, which details the strategic and analytical
framework for the DPKO in particular, peacebuilding rests upon four critical
areas: security and public order; rule of law and respect for human rights;
political representation and participation; and socio-economic
development.™ As can be evidenced with this description and detailed later
in this paper, RoL and SSR concerns, goals and activities are core to the
peacebuilding agenda as they contribute to these critical areas.

Understanding peacebuilding as a multidimensional activity *° is
central to advancing a holistic peacebuilding strategy, establishing greater
connection and clarity between conceptual and practical design, promoting
coherence and cooperation at the country level and, as it relates to the
focus of this paper, advancing the objectives of RoL and SSR and
understanding their beneficial relationship. Rather than being viewed as
singular enterprises or a series of autonomous or disconnected activities,
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for peacebuilding to be successful as it is conceived conceptually, it must be
designed and implemented in a dynamic, multifaceted, multidimensional
way. This helps to ensure coherence among the range of activities, and
maximise the mutual benefits and impacts that each type of activity and
approach can and should have on one another. Building upon the
definitions of coordination and integration provided in regards to
conceptual approaches, in simple terms coordination refers to the effort to
be informed of each approach and any overlapping goals, with the objective
of avoiding redundancy or harm and identifying shared preconditions and
necessary sequencing that mutually benefit each approach; integration
refers to the effort to synthesise shared activities and goals and develop
shared strategies to prevent redundancy and promote collaborative
programming.

Rather than existing as stand-alone components, each of these four
identified critical areas (security and public order, rule of law and respect
for human rights, political representation and participation and socio-
economic development) must be engaged and promoted in support of one
other to achieve peacebuilding’s larger, ultimate objectives. This requires
coordination and integration at a high strategic level to address difficult
questions of sequencing and prioritisation, as well as on-the-ground
cooperation and collaboration.” If these questions and issues are not
addressed adequately, peacebuilding efforts risk being ad hoc, piecemeal
and ultimately ineffective. Further, a piecemeal approach could potentially
do more harm than good, while a coordinated and integrated approach to
peacebuilding will not just enhance the performance of peacebuilding in
general, but the specific concerns, objectives and conceptual clarity of RolL
and SSR activities as well.

One way to approach a robust, coordinated and integrated effort for
multidimensional peacebuilding is by identifying and employing shared
principles and best practices that have evolved over time and are now
widely recognized by most institutions engaged in peacebuilding activities.
In part this understanding motivated and led to the development of the
Capstone doctrine. In the document, these principles and practices
informed and are highlighted by the four critical areas of peacebuilding
outlined in the Capstone doctrine and detailed above.

As noted in the Capstone doctrine, in operation such
multidimensional  peacebuilding  activities include ‘Disarmament,
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demobilization and reintegration (DDR) of combatants; Mine action;
Security Sector Reform (SSR) and other rule of law-related activities;
Protection and promotion of human rights; Electoral assistance; and
Support to the restoration and extension of State authority.”*® As explicitly
detailed here and discussed later, RoL and SSR form central components of
a multidimensional peacebuilding approach. Further, and in accordance
with a multidimensional approach, these are to be coordinated and
pursued in support of each other.

For the moment and in light of the multidimensional perspective, it is
important to note that peacebuilding objectives and desired social and
political conditions such as democratic governance, professional
management of (governmental) institutions, access to basic services,
human rights and gender are cross-cutting issues that link not only RoL and
SSR but other peacebuilding dimensions.* Of course, while the demands
and effects of such elements are evident at the intersection of RoL and SSR
promotion, they are also exogenous to these two fields and are shaped and
applied in other practices and policy fields as well.

The multidimensional framework of peacebuilding that is detailed by
the likes of the UN is part of a conceptual strategic approach to and analysis
of peacebuilding that is designed to help guide and influence practical
efforts. As a prelude to the subsequent analysis, one can begin to see not
only the place of RolL and SSR as part of a multidimensional peacebuilding
approach, but the critical overlaps and linkages between the two. Indeed,
the UN (through many of its core bodies) has addressed the issues of RolL
and SSR in a variety of reports, resolutions and statements and has also
pointed to their interconnections, especially in peacebuilding contexts.?
For example, the Security Council noted in 2005 that the promotion of RolL
and SSR are integrative elements of peacebuilding and made clear that SSR
is ‘inextricably linked with promotion of the rule of law’ and other
peacebuilding activities.”

Conceptual and practical ambiguities

Although the concept and practice of peacebuilding have benefited from
over two decades of research, policy and practitioner input, certain
ambiguities and challenges remain that threaten the realisation of its
envisioned potential. As a result, a brief discussion of these ambiguities is
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important. Likewise, RoL and SSR approaches are faced with similar
challenges, as will be made evident in this paper. In part this is due to the
pervasive lack of conceptual clarity and the related consequences across
various dimensions of peacebuilding. This sub-section provides a
preliminary basis for understanding the problem of conceptual clarity and
its underlying root causes, and begins a discussion as to the potential
answers to this problem.

One challenge concerns the underlying assumption, design and
overall goal. Richmond, Paris and others, for instance, have criticised a
‘peacebuilding consensus’ which aims at promoting a liberal peace.?” Paris,
who ultimately remains supportive of the peacebuilding agenda, argues
that the liberal peacebuilding endeavour itself can lead to tensions and fuel
conflict unless it first creates the necessary institutions to absorb the
destabilising shocks of marketisation and democratisation, which are at the
heart of the liberal peace concept. Many of the typical elements used to
mark progress, such as elections, may not actually mean there is sufficient
institutional or social capacity for a sustained peace and development. Thus
the liberal peacebuilding model is in danger of being superficial and
creating a ‘virtual’ peace — one marked by a lack of local ownership and
legitimacy — instead of a ‘virtuous’ peace.”’ The prevalence of ‘virtual’
results in the wake of many interventions helps to explain the poor track
record of international peacebuilding efforts over the last years and
decades. In part, the critiques of the liberal peace agenda reflect the lack of
conceptual clarity and the continued distance between policy and practice.
In addition, these critical analyses are an important reminder of inherent
challenges of international peacebuilding assistance.

Perhaps most importantly, the chronic ambiguity of the term
‘peacebuilding’ is linked to the common confusion between outcome-based
peacebuilding strategies, which build on a clear theory of change,? and
peacebuilding strategies which focus on outputs that are hoped to
contribute to a sustainable peace.? Greater clarity in regard to strategic
outcome orientation of results-based programming can help alleviate this
confusion.?® According to this perspective, peacebuilding interventions
should be planned and implemented in a strategic way that is based on
envisioning an outcome, i.e. change that is likely to make a significant
contribution to the writ-large goals. Only in a second step should
programme planners identify the processes and activities necessary to
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achieve these outcomes. In practice, however, programme design often
follows the opposite approach, whereby planning is driven by existing
mandates, jurisdictions and resources and oriented towards controllable
outputs rather than relevant ‘change-generating outcomes’. There is often
a ‘strategic gap’ resulting from poorly conceived, inadequate, incorrect or
simply non-existent theories of change, i.e. intervention strategies.”’ Such
reductionist approaches tend to fail to meet the intended societal
objectives and goals of peacebuilding (and RolL and SSR) efforts, as they are
not coherent, comprehensive or strategic.

These variations in concepts and designs make it extremely difficult
to achieve coherent, coordinated and complementary approaches in
peacebuilding programming, be it in the area of SSR or RoL promotion or
any other component of peacebuilding. A lack of clear understanding of the
concepts and the necessary coherent, strategic policy frameworks can
result in ineffective programming at the field level. While this is true for the
components of a multidimensional peacebuilding approach, such as SSR
and Rol, in and of themselves, it applies even more strongly when attempts
are made to approach them in combination and in a complementary way.

In addition to the need for more clearly articulated strategic and
conceptual design, greater effort is still needed in coordination and
coherence of multidimensional activities on the practical level. To a great
extent, the lack of programme funding, technical expertise and conceptual
clarity (the last of which this paper strives to help provide, at least in
regards to RoL and SSR) contributes to a lack of comprehensively integrated
activities. Indeed, the need for coordinated and holistic approaches, albeit
not their definitions, has been made throughout the UN, including the
Secretariat, the General Assembly and the Security Council, and in a variety
of reports, resolutions and statements.

For example, as early as 2001 the Security Council discussed the topic
of a comprehensive approach to peacebuilding and pointed to the need ‘for
enhancing peace-building activities by formulating a strategy based on the
interdependence between sustainable peace, security and development in
all its dimensions’.” In his guidance note on integrated missions of January
2006, the Secretary-General remarks:

Integration is the guiding principle for the design and implementation
of complex UN operations in post-conflict situations and for linking the
different dimensions of peacebuilding (political, development,
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humanitarian, human rights, rule of law, social and security aspects) into a
coherent support strategy.”

Furthermore, in his June 2009 report on ‘peacebuilding in the
immediate aftermath of conflict’, the Secretary-General mentions the
continuing incoherence of mandates, guiding principles, governance
structures and financing arrangements as well as the differences in cultures
and notions of how to engage in peacebuilding.*® Recognising the need for
unity of effort and greater coherence across the UN system, the report sets
out an agenda to strengthen the UN’s peacebuilding efforts. While this
agenda entails promising measures, their actual impact on the identified
gaps, once they have been implemented and operationalised, remains to be
seen.? This recognition has led the Secretary-General to emphasise the
importance of holistic approaches to SSR and Rol, as well as to make
structural adjustments at the UN Headquarters level to support such
approaches and improve coordination.

To improve the performance of peacebuilding initiatives, greater
interorganisational coordination is needed. Certainly, this is not a new
realisation and has been noted elsewhere.?® Nonetheless, efforts to
improve coordination have often been poorly designed or did not
adequately address on-the-ground operating environments and
organisational tensions and realities. To address coordination gaps and
shortcomings, a number of measures can be taken, such as the promotion
of a shared understanding of the need for coordination and a common
vision of peacebuilding’s end-state; fostering of a planning culture within
organisations; recognition of opportunistic and powerful interests of donor
states; and the establishment of regularly situated support processes and
mandates, as opposed to ad hoc endeavours, to promote communication
and coordination.®

In sum, coordination between different organisations involved in
peacebuilding remains a major challenge both among international actors
in general and within the UN system in particular. The multiplicity of
organisations involved, the functional overlaps and the lack of shared
conceptual understandings and common visions of end-states and the
processes necessary to achieve them constitute major obstacles to
increasing coherence and coordination. Thus the need for improved
conceptual clarity refers to an understanding of the complementarity of
interdependent peacebuilding activities (i.e. acknowledgement of
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functional overlaps) as well as an understanding of the strategic integration
thereof (i.e. acknowledgement of the need for shared strategies through
the adoption of an outcome perspective and results-based programming).
For instance, regarding the establishment of broadly accepted norms and
policies for SSR and RoL promotion, Samuels notes that in the case of SSR
there is some consensus and understanding, especially within the OECD,
whereas common understanding of the goals and strategies for justice
reform must first be developed to provide effective assistance.** While this
observation will certainly be criticised by both SSR and Rol practitioners for
going either too far or not far enough, one thing is for sure: there is room
for improvement regarding the establishment of a shared understanding of
goals, strategies, processes and activities of SSR and RoL promotion.

Despite these challenges, notable progress has been made to clarify
and simplify a peacebuilding framework and agenda. Indeed, peacebuilding
has emerged as a conceptual and analytical framework and agenda for
action. The experience to date has helped to identify good practices, core
concepts, principles and areas of action necessary for success (i.e. sustained
peace and socio-economic development). In this sense, peacebuilding is
viewed as a multidimensional activity that includes and depends upon RolL
and SSR within its core definition. Having reviewed the emergence of the
peacebuilding agenda and its conceptualisation as a multidimensional
activity, the context has been set in which to explore the emergence and
understandings of the rule of law and security sector reform, and their
relationship to each other. Indeed, conceptually and in practice, RoL and
SSR are at the core of the peacebuilding agenda. Moving forward, as
elaborated in subsequent sections, RoL and SSR find a shared place,
overlaps and mutual benefits within a peacebuilding framework and
agenda.
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THE RULE OF LAW

In 1998 Thomas Carothers argued in a provocative Foreign Affairs article,
‘one cannot get through a foreign policy debate these days without
someone proposing the rule of law as a solution to the world’s troubles’.*
Indeed, RoL has been invoked repeatedly in a range of contexts, to the
point that some have considered it a catch-all phrase without precise
conceptual or practical delineations.*® Nonetheless, while the rule of law
remains a contested concept, policy-makers and practitioners alike find
agreement on the intrinsic value and necessity of ‘the rule of law’ as a
critical peacebuilding component for promoting and maintaining a lasting
peace and development. Indeed, nearly across the board®” within the liberal
peacebuilding agenda, RolL is understood as a central element of a stable,
well-governed and ‘modern’ democratic society. Thus it is deemed
worthwhile and necessary to promote and secure it, especially in post-
conflict and transition societies. The contested nature of the concept,
however, has resulted in different meanings and understandings ranging
from narrow to broad, as will be discussed in greater detail here. When it
comes to the planning and implementation of Rol activities, policy
communities often have diverging and at times conflicting opinions as to
the substance, sequence and priority of reform measures as well as to
guestions of resource allocation. There is a multiplicity of approaches to
defining the rule of law. The differences in definitions and the lack of clarity
can lead to misunderstandings, disagreements and even conflicting agendas
at headquarters and in the field.
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One reason to explain these conflicting approaches and
understandings is the continued ambiguity regarding RolL at the conceptual,
strategic and policy levels. As the ‘Rule of Law Inventory Report’ of The
Hague Institute for the Internationalisation of Law remarks, ‘the variety on
the level of more specific rules and arrangements would perhaps be
manageable if there were consensus among scholars over the meaning of
the rule of law on an abstract level’, which does not yet exist.* Indeed, in
response to the complexity of the tasks on the ground, policy-makers and
practitioners call for a broad understanding of the concept. This section
attempts to provide a foothold for a more digestible and clear conceptual
framing of RoL. It discusses the origins and evolution of the concept,
outlines select meanings and understandings of RoL and finally describes
Rol in (peacebuilding) practice. It posits that a broad understanding of RolL
reflects the holistic nature of the concept, and attempts to reduce the
complexity of this through a practitioner-based illustration.

Origins and evolution

The concept of the rule of law has existed since antiquity. It can be found in
the writings of Plato and Aristotle as well as early Christian philosophers,
who all presented a vision of society based upon ‘law as a system of rules
whose source lay outside of the ruler himself’.** The central idea was, and
still is, that both government and citizens are bound by and must act in
accordance with the law. Established laws were, in many respects, to
govern the government as well as the citizens. In a simple sense, the rule of
law was conceived to ensure the protection of citizens from the arbitrary
rule of government.

In the twentieth century the evolution of Rol discourse has been
heavily policy driven. Within the framework of international peace and
development work, it was not until the 1960s and early 1970s that a Rol-
related framework and discourse gained significant and central traction in
policy. This approach emerged from a largely US-driven effort to support
developing countries in the reform of their judicial and legal systems with a
view to enhancing their economic development. However, the approaches
within this ‘law and development phase’, which was declared to be a failure
even by its key supporters, need to be distinguished from the broader rule-
of-law programming that emerged in the 1970s and 1980s."
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By the end of the twentieth century the concept of RoL had become
more defined in terms of the norms of ‘democracy’ and ‘human rights’.**
Over time, the convergence of international democracy and human rights
promotion under the umbrella of international development assistance led
to an increasingly articulated set of explicit standards whose
implementation in transitioning and developing countries was promoted in
the form of substantive RoL programmes. The aim of such development
assistance was to promote democracy, good governance and human rights
with a view to eliminating abusive state policies as well as supporting
economic development and poverty reduction. Today, promoting the rule
of law continues to be seen as a critical component for development
practitioners who focus on democratisation and the protection of
fundamental human rights.42 Under this normative framework, as well as
more traditional security interests, criminal justice reform and transitional
justice efforts became core components of RolL discourse and practice.
Although there were some ‘early’ engagements in the area of Rol
promotion by different actors, the involvement of multilateral agencies in
RoL reforms only took off during the last 20 years.**

The (re-)emergence of the RolL concept in assistance to
transitioning and developing countries started in the aftermath of the Cold
War. Carothers argues that the rule of law, while scarcely being a new idea,
was experiencing a revival.** He identifies the source of the growing
attention to the rule of law as the economic and democratic transitions of
formerly autocratic and repressive states, starting in the 1970s and 1980s in
Latin America and continuing in the countries of the former Soviet Union,
Eastern Europe, Asia and Africa. Indeed, as will become evident in the
following section on SSR, RoL and SSR bear common precedents in the
history of reform activities, especially in the early 1990s, when
peacebuilding was just beginning to coalesce as a distinct international
agenda.

In these transition contexts, aid practitioners saw Rol as a necessary
and promising way to support economic development and democratic
change. The rationale was as follows:

on the one hand rule-of-law development would facilitate economic transitions to
the market model, by helping achieve legal and institutional predictability and
efficiency in a variety of areas crucial to the operation of a market economy. And on
the other hand, it would help bolster fledgling democratic experiments by under
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girding new constitutions, electoral regimes, and citizens’ assertion of political and
civil rights.45

Hence, the revival of the concept and the growing attention it
received by international policy circles was due to its promise of being ‘an
elixir for countries in transition’.*® Billions of dollars were invested in aid
and development programmes related to the drafting of laws and criminal
justice reform (including judiciary, corrections and policing), in particular.”’

Likewise, international donors devoted greater attention to Rol
assistance as a response to the increasing amount of intra-national conflict
in the aftermath of the Cold War. As peacebuilding efforts emerged in
response to these conflicts, RoL promotion was viewed as a core element of
stabilisation, conflict resolution and reconstruction activities in conflict and
post-conflict settings.*® The principal reason for this was the belief that RoL
offers an urgently needed and promising way of non-violent conflict
resolution and prevention.

After Secretary-General Boutros-Ghali recognised in his 1992 ‘Agenda
for Peace’ the connection between Rol and the achievement of peace and
security,”® there has been a growing focus on the role of RolL reform in
international peacekeeping and peacebuilding efforts through to the
present.® RoL programmes in peacebuilding contexts have ranged from
missions with light footprints (assisting local actors in their reform efforts)
to the full-fledged administration of justice and security by external actors,
as evidenced in the cases of Kosovo and East Timor.>! The breadth and
depth of activities varied accordingly, and also depended on the specific
peacebuilding contexts.

More recently, the 2004 report of the Secretary-General on the rule
of law and transitional justice in conflict and post-conflict societies
attempted to formulate a common language for RoL and a normative
framework for RoL-related engagement.>® The framework includes the four
pillars of international law — international humanitarian law, international
human rights law, international criminal law and international refugee law —
as well as the Charter of the United Nations. Since this report, the UN
discourse on RolL has continued to evolve as more intentional RolL-related
activities took place and reinforced its centrality in peacebuilding efforts.
This is reflected in a number of reports and resolutions, such as the 2005
World Summit Outcome (Resolution 60/1) and annual reports of the
Secretary-General on strengthening and coordinating UN Rol activities.” In
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his March 2012 report the Secretary-General called for the adoption of a
programme of action for the rule of law, the initiation of a process to
establish clear RolL goals and the establishment of mechanisms to bolster
further Rol dialogue.”

Since the 2004 report, UN-supported RolL activities have been
identified as ‘ensuring accountability and reinforcing norms, building
confidence in justice and security institutions, and promoting gender
equality’.> In addition, the understanding of RoL has been developed in
terms of identified threats to it, namely organised crime, illicit trafficking
and issues related to economic and social justice. In part, this has
contributed to the vagary of the concept (much as it has with SSR, as
discussed later).

The interest in promoting and establishing RoL is not only rooted in a
desire to encourage peace, stability and development in the host country,
but also includes more traditional security and economic interests of donor
and host states. Indeed, Rol is viewed as intimately connected to other
political, social and economic concerns. For instance, economic
globalisation played an important role in RoL promotion, since economic
interests pressured governments to implement reforms and strengthen
their justice systems in order to attract foreign investment and allow them
to participate in international markets.”® As part of the normative liberal
governance and peacebuilding model, RoL frameworks often include
property rights norms framed within a liberal economic model.

In addition, traditional security concerns emanate from the belief
that states and societies with weak Rol structures pose significant threats
to international peace and security.”” Weak (ineffective or illegitimate) RoL
can result, for example, in a lack of accountability for serious crimes and a
disempowered civil society, which can lead to an increase in and
legitimisation of armed violence (such as from terrorists or warlords) as a
way to counter a perceived illegitimate state and obtain justice and
accountability. In addition, corruption and crime were identified as severe
problems in transitioning societies that international RoL promotion could
help address.*®

Perhaps the most recent driving factor for increased attention to Rol
reforms emerged with the US-led so-called ‘war on terror’ and the
interventions in Afghanistan and Irag. The 9/11 attacks and subsequent
terrorist attacks on Western societies encouraged the idea that fragile
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states lacking rule of law may pose a threat to donor states’ security and
regional stability. According to Charles Call, such events in the twenty-first

century have further strengthened the ‘new rule-of-law consensus’.*

Meanings and understandings

Many policy-makers and practitioners agree that there is no uniform
conception of ‘the rule of law’. As a recent research project found, the term
‘is used to define a number of concepts, it is tied to a variety of aims and it
operates at different levels’.*’ The failure to understand and reconcile the
variety of applications creates much confusion over the meaning, goals,
instruments and conditions of RoL promotion among policy-makers,
researchers and practitioners.

Thus while a RoL ‘consensus’ may exist regarding the popularity of
the term, RolL often serves as an umbrella for different policy communities
with varying motivations and rationales. For instance, the business
community and economic analysts as well as the development community
promote a particular version of the rule of law as a prerequisite for
economic growth and prosperity (i.e. based on a belief in property rights
protection as a fundamental necessity for liberal economic prosperity).®*
Meanwhile, human rights advocates regard the concept as a critical
component in the protection of fundamental human rights (i.e. based on
the significance of equality and non-discrimination before the law). For
their part, peacebuilding and conflict resolution practitioners see the rule of
law as a critical component in their efforts to address the root causes of
conflict and establish a sustainable peace (i.e. because the tensions of
horizontal inequalities or social divisions — ethnic, religious or otherwise —
are exacerbated by dysfunctional justice systems and generalised
impunity). Finally, international and national security experts increasingly
value and promote the rule of law as an element of counterterrorist and
counterinsurgency strategies that help to tackle the root causes of
extremist violence (i.e. as a way to strengthen the state monopoly on
legitimate use of violence and thereby marginalise violent political
challenges to the state or channel them into state-based dispute resolution
mechanisms).

It is no surprise that these different communities, given their varied
backgrounds, have differing rationales motivating their involvement with
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RolL promotion in fragile, post-conflict or developing states. The underlying
rationales (and their respective activities and potentially varying objectives)
subsumed under the rubric of ‘rule of law’ include economic development
(RoL contributes to predictable and enforceable laws for contracts and
foreign investment); democratisation (RoL promotes respect of human
rights and mechanisms for government accountability); poverty reduction
(greater and equal access to justice systems for the poor and reduction of
crime remove barriers and traps that disproportionately affect the poor and
maintain conditions of poverty); and peacebuilding (RolL processes,
including transitional justice, writing of constitutions and legislation, help to
remove sources of conflict).*

To appreciate the complexity and comprehensive nature of the term,
it is useful to introduce a number of common distinctions in regards to RolL
understandings, namely the rule of law at the international versus national
level; thin versus thick conceptions of Rol; formal versus substantive
understandings; and process-based versus end-state-based perspectives on
the concept.®® This paper posits that a holistic end-state-based perspective
can allow for a broader understanding of RoL while maintaining practical
utility.

The first distinction is relatively clear, straightforward and limited in
its relevance for this discussion. While the rule of law at the international
level deals, in simple terms, with the role of international law in
international relations, the rule of law at the national level deals with rule
of law issues in a country. The focus of this paper is primarily limited to the
national level of RoL promotion in the context of peacebuilding. The three
remaining interconnected, but nevertheless discrete, distinctions provide a
useful framework for reviewing various understandings of RoL promotion in
peacebuilding contexts, and are discussed in more detail.

Many researchers have used the distinctions between ‘thin versus
thick’ and ‘formal versus substantive’ conceptions of RoL as a standard way
to illustrate and analyse the broad spectrum of RoL definitions.®* Using this
analytical approach, the different definitions can be assessed on a
continuum along which both formal and substantive aspects of the rule of
law can be ‘thinner’ or ‘thicker’. A thin version of Rol includes a limited
(more technical) set of processes and desired end-states, while a thicker
version includes a broader (more political) set.®> As detailed in Figure 1,
there are three levels of formal rule of law that range from the thinnest,
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Figure 1: Spectrum of rule of law definitions
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‘rule by law’, via an intermediate version of ‘formal legality’ to a thicker
version of ‘democratic rule of law’.*®

The thinnest conception of rule by law means that the government
stands above the law and is not accountable to it, but exercises its power
through or via laws. In this conception the law is merely an instrument of
government action, and the exercise of governmental power is not subject
to the law or bound by it. Hence, the law does not impose any limitations
on government action. However, it does include a minimum of protections
and rights in regard to individual property rights and contracts.

The second version, formal legality, is only concerned with formal
conditions of the rule of law and is neutral as far as substance is concerned.
According to this minimalist version of the rule of law, everyone, including
the government, has equal status under the law. At its core, formal legality
ensures ‘predictability’, which means that people can plan their activities
with advance knowledge of potential legal implications. Formal legality
requires laws ‘to be general in their scope, prospective in their application,
clear in the formulation, and certain in their application’.®” This means that
the law does not require having a moral substance. The only condition is
that laws be applied in a procedurally correct way; whether or not they are
perceived to be fair and just is, at this level, irrelevant.
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As the thickest version of the formal types of rule of law, democratic
rule of law focuses on the consent of the persons affected by the law
enacted. This version emphasises the importance of accessible, transparent
mechanisms for legal and political change, thus takes into account
participatory processes in law making. However, it is important to keep in
mind that democracy is merely a process to determine the contents of the
law, and not a guarantor of ‘morally good laws’ or broad normative
benchmarks (e.g. human rights and gender equality).%®

While some scholars and policy-makers deliberately stick to a purely
formalistic, i.e. procedural and institutional, conceptualisation of the rule of
law for the purpose of clarity, most researchers and practitioners argue that
for RolL to have a real effect on the ground in view of the goals of the
peacebuilding agenda, the concept requires explicit substance. Otherwise,
one can readily imagine an abusive or illegitimate government that fully
complies with the formal aspects of the rule of law but discriminates
against minorities or exercises excessive punishment for minor crimes. This
is essential to the understanding of RoL in peacebuilding contexts. Another
reason is that for people to enjoy formal justice (within a Western
normative framework), some minimal substantive conditions need to be in
place. At least four can be identified: the right to a fair trial; access to
justice or legal aid; a certain level of education for people to be able to obey
and invoke the law; and some minimal civil rights such as free speech, a
free press and freedom of assembly.

Similar to the formal spectrum of Rol definitions, there is a
continuum of substantive aspects that can be systematised on a thinner-to-
thicker spectrum. The substantive spectrum ranges from thin accounts of
‘individual rights in property, contract, privacy and autonomy’ to
intermediate versions emphasising the ‘rights to human dignity and justice’
and thick versions of ‘social welfare rights’, entailing substantive equality,
preservation of community and the full realisation of individual and
collective human dignity.*

In addition to the substantive elements of the rule of law, there is a
set of substantive conditions deemed necessary for successful and lasting
RoL promotion at the national level. First is the establishment of a
recognised and legitimate RolL culture, in which legal structures are
respected and trusted by society. Second, the establishment of an effective
and legitimate security environment subject to good governance is deemed
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a necessary condition. It has been widely recognised that without basic
legitimate security provision, efforts to reform political institutions and
promote Rol and national reconciliation are destined to fail — and vice
versa, as without Rol security provision cannot function.’® However,
security delivery should be in line with principles of a people-centred
approach and accountable to democratic oversight and governance. Finally,
some degree of economic development is often viewed as a necessary
condition for successful RoL promotion as, simply put, the establishment of
a sustainable and independent judiciary and correction and police reform
cost money. " However, more than this, the increase of legitimate
economic opportunities and secure work may prevent a turn to illegitimate
and illegal means to maintain livelihoods.

The final distinction, and most useful for this discussion, concerns a
process-based versus end-state-based perspective of RoL. According to this
analytical distinction, a process- (or institutional-) based perspective means
one can conceive of RolL promotion simply in terms of the component,
technical parts and activities that are deemed necessary to establish ‘rule of
law’. An end-state-based perspective means one thinks of the rule of law as
an end goal that is composed of different interdependent, but distinct,
social conditions and relations, or in other words political and social change.
Often these are defined not as a single, unified good, but composed of
multiple, interdependent social goods, namely a government bound by law,
equality before the law, law and order, predictable and efficient rulings,
and upholding human rights.

When assessing the two, a number of flaws can be attributed to a
process-based perspective that hinder its ability to deliver lasting peace and
development under a locally owned, legitimate and authentic Rol
framework.”? A process-based view emphasises the institutional attributes
that are regarded as necessary for the rule of law to prevail. The underlying
assumption is often that strengthening the relevant institutions will
automatically create a functioning justice system and hence establish the
rule of law. While policy-makers and researchers have favoured the first
category of definition, practitioners of Rol assistance programmes tend to
rely on the second category (the overlap between RolL and justice system
reform in SSR will be an element of the later analysis).” Because institution-
based definitions tend to conflate ends with activities and processes, and
can fail to impart norms through capacity building, they cause a loss of
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conceptual clarity and can lead practitioners to focus their programme
implementation on inputs and outputs instead of outcomes.

This points to a larger problem inherent in any development and
peacebuilding intervention. Practitioners tend to focus on programmatic
areas where they have experience and core competencies, and base their
programmes on inputs and planned outputs that they can readily measure
and control, instead of taking strategic envisaged outcomes and end-states
and developing programmes from there. This approach is often tied to
donor funding schemes, which promote and demand such disciplinary
perspectives and output-oriented measures. This questionable rationale,
together with a lack of conceptual clarity, renders RolL peacebuilding
assistance ‘compartmental’ and uncoordinated, and therefore often
ineffective. Further, the bias towards segmented approaches with a narrow
focus on institution building alone (wihout a broader social change focus)
bears the risk that reforms will lack sustainable impact and ignore the
establishment of indispensable governance and accountability mechanisms.

The causal relationship between implementation processes and the
envisaged goals is usually not straightforward and needs to be
conceptualised and assessed through clear and adequate ‘theories of
change’. Merely building institutions is too simplistic and narrow a view of
RolL promotion and usually constitutes an insufficient or even inadequate
theory of change. Unfortunately, despite more than 20 years of experience,
the field of RoL assistance is still operating from a ‘disturbingly thin base of
knowledge’,”* and this is particularly true as regards the question how
change in the rule of law occurs.

As a means to bridge the gap between process-based and end-state-
based perspectives, a synergistic approach has been offered.”” Such an view
allows for broad understandings of the concept while maintaining practical
utility. This approach is one that is end-state based and strategic (maintains
overarching goals), adaptive and dynamic (builds upon existing cultural and
institutional resources while recognising RoL promotion as a continual
process), and systemic (recognises connections across institutions — justice,
security, legislative — and the need for integrated reform).

This approach is also based upon a definition of RoL that highlights its
strategic goals:

The ‘rule of law’ describes a state of affairs in which the state successfully
monopolizes the means of violence, and in which most people, most of the time,
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choose to resolve disputes in a manner consistent with procedurally fair, neutral,
and universally applicable rules, and in a manner that respects fundamental human
rights norms (such as prohibitions on racial, ethnic, religious and gender
discrimination, torture, slavery, prolonged arbitrary detentions, and extrajudicial
killings). In the context of today’s globally interconnected world, this requires
modern and effective legal institutions and codes, and it also requires a widely
shared cultural and political commitment to the values underlying these institutions
and codes.”®

The approach creates the basis for a holistic framework that is very
similar to the holistic SSR process set out in the following section. According
to this approach, RoL promotion means reforming the justice, security and
legislative institutions, and empowering civil society participation in a
strategic, adaptive and systematic way.”’ These reform efforts should adopt
a human security approach in order to reflect the security and justice needs
of ordinary people, especially marginalised and vulnerable peoples, and be
designed in a way that allows for effective local participation and decision-
making.

Although Rol, both conceptually and in practice, includes a broad
range of security and justice providers, justice system reform is a
centrepiece of Rol activities (as well as SSR, as discussed later).”® Such
reform considers the whole scope and depth of the justice system and
addresses it on different levels, paying particular attention to the role of
informal and traditional justice institutions and non-statutory organisations
in general.”” Of course, the holistic approach should also seek to reform and
strengthen the institutions related to the four main capacities of the formal
justice system — law making, law enforcement, adjudication and legal
education. However, it means that institutional reform activities need to be
guided by an overarching strategy, be integrated and take into account
interdependencies and trade-offs, be embedded in the larger political
system, be built on existing cultural foundations, be financially sustainable
and enjoy public legitimacy. In addition, such an approach needs to be
context-specific, paying attention to both the particularities of the
peacebuilding environment and the characteristics of the current phase of
transition.® Certainly, such an effort will be challenging and sensitive, as
different perspectives may compete against one another, thereby
demanding careful political dialogue and confidence-building measures.

Because of the critical importance of justice system reform (which
includes elements that are also central to the security sector, such as law
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Figure 2: A holistic understanding of the rule of law
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enforcement, corrections, judiciary, non-state justice providers and
corrections), the relationship between the justice system and the concept
of rule of law promotion is illustrated with the help of the image in Figure
2.81

This image illustrates the different elements of a holistic concept of
RolL promotion, as sketched out above, and indicates the similarities as well
as some differences when compared to a holistic SSR concept and the
related SSR image (see Section 4 and Figure 3). The top level of the ‘house’
reflects the strategic, political-level perspective, with the roof representing
the need for strategic coordination and integration efforts and the
‘chimney’ representing the end-state goals. The middle contains the
component levels to support and reach the RolL end-state with the help of
coordinated efforts on the political and strategic level. The vertical columns
include the various activity areas and the related justice and security
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providers, while the horizontal columns represent typical aspects of cross-
cutting reform components (governance, management, human rights and
gender). These are buttressed on the side by additional Rol-related
activities, including transitional justice and electoral assistance. Finally, the
base level represents the environment analysis and needs assessment that
would inform particular reform strategies. These would include an
assessment of the needs, threats and objectives to the state and its people
in promoting a lasting RoL culture and reaching the RolL ‘end-state’.

The rule of law in (peacebuilding) practice

The distinctions and analyses made above now help to assess some of the
many different RoL frameworks brought to the table by a multiplicity of
donor agencies and organisations.
After the first RoL programmes developed and implemented by
USAID in Latin America, many bilateral and multilateral organisations
followed suit. Depending on their specific contexts and mandates,
multilateral organisations like the UN, the World Bank, the Organization for
Security and Co-operation in Europe (OSCE), the European Union (EU) and
many others developed their own approaches.?’ Over the last 20-30 years
the number of donors and implementing agencies in the Rol field has
multiplied, and so have their approaches and activities: the ‘rule of law
assistance directory’, launched by the International Development Law
Organization in autumn 2007, lists more than 2,500 different RoL projects
conducted by more than 500 different actors, i.e. donor and implementing
agencies.® Since 2004 the Security Council has made references to RolL in
over 160 resolutions and mandated support for it within peacekeeping and
special political missions in Afghanistan, Burundi, the Central African
Republic, Chad, Cote d’lvoire, the Democratic Republic of the Congo,
Guinea-Bissau, Haiti, Iraq, Liberia, Sierra Leone, South Sudan, Sudan and
Timor-Leste.®
Looking back on RolL programming of the last two decades, many
researchers and practitioners have drawn a sobering conclusion. For
instance, Samuels notes that despite an ample number of activities, the RolL
field ‘remains somewhat ad hoc, with little centralized or institutionalized
strategy or expertise despite a surge in interest and actors entering the
field’.®> Additionally, she observes that despite a good amount of ‘lessons-
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learned’ efforts, assistance programmes in post-conflict or fragile situations
have had little sustainable impact, especially in terms of the ‘big-picture
aims of rule-of-law reform’. ® Although challenges to effective Rol
promotion have been identified repeatedly in a number of evaluations, they
continue to affect RoL programming.®” Two of the most salient challenges
are the lack of coordination, especially in contexts with an abundance of
actors, and the general lack of a common agreement on the goals of RolL
reform.®® This picture of dysfunctional and ill-conceived approaches was
confirmed by a high-level seminar on ‘Rule of Law in Fragile and Conflict-
Affected Situations’ organised by the World Bank in July 2009.%° These
challenges have prompted the anticipated September 2012 high-level
meeting of the General Assembly on the rule of law, as well as
recommendations from the Secretary-General in March 2012.

In particular, the lack of coherent strategies and coordinated
approaches among different RolL actors — on the general policy level as well
as in peacebuilding interventions — has been identified by many policy-
makers and practitioners as a key problem in Rol assistance. This seems to
be a direct consequence of the multiplicity of existing frameworks and
approaches that are guided by different underlying rationales, reflect a
varying combination of formal and substantive elements, and envisage
different goals and implementation processes.

A review of a selection of normative policy frameworks proposed by
various academics, think tanks and donor institutions clearly shows that
there is no consensus regarding the aims, contents and mechanisms of RolL
promotion.”® Neither is there any agreement on goals and activities, nor in
terms of the scope, sequence and depth of implementation approaches.
However, despite the many differences between the frameworks, there are
also interesting similarities and some space for common ground.

In an effort to explain these problems, and after reviewing Rol-
related activities, it appears there has been an analytically weak conflation
between the various understandings described above where ‘thin’ and
process perspectives are prioritised and mistakenly understood as ‘thick’
and end-state perspectives to RolL. This can lead to ill-conceived Rol
programmes. As Stromseth et al. note, ‘This conflation of the formal and
substantive aspects of the rule of law has led to a simplistic emphasis on
structures, institutions, and the “modernization” of legal codes, in a cookie-
cutter way that has generally taken little account of the differences
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between societies.” In addition, it has resulted in a RoL ‘standard assistance
menu’ that includes mostly technical approaches focused on
professionalisation of legal services and justice and security institutions,
rewriting laws and increasing legal access by supporting donor-identified
non-governmental organisations. Despite its prevalence, such a
standardised approach has been roundly criticised as not having worked
well in any place where it has been implemented.”

If a holistic or ‘synergetic’ approach were to be developed and
adopted, Rol activities could move beyond technical approaches, recognise
their dependency on political and social efforts, and be designed holistically
as efforts aimed at political and social change. This certainly makes RolL
promotion a highly sensitive and challenging activity, especially in
peacebuilding contexts, but one that can be guided with clear and holistic
goals, grounded in authentic local ownership and participation, and work
towards a self-sustaining Rol culture.

In summary, two main understandings of and approaches to Rol
have dominated its conceptual evolution and meaning. On the one hand
there is a broad understanding inspired by an end-state concept of the rule
of law and its component goals. RoL promotion inspired by this broad
conception focuses on the long-term strategic outcomes and vision as its
starting point, and identifies necessary building-block activities to reach
these outcomes. These include a functioning justice system and adherence
to Rol by security and justice providers especially, and embody normative
endeavours such as human rights promotion, gender equality and
democratisation. In many ways this understanding more closely resembles
a holistic understanding of RoL. On the other hand there is a somewhat
‘reductionist’ approach which focuses on the institutional aspects of the
security and justice system. According to this understanding, RoL promotion
should prioritise its efforts on building the central institutions of the justice
system, focusing on activities and outputs rather than building from a long-
term strategic vision (end-state) of RoL. At the conceptual level it includes a
broad range of actors (especially non-statutory security providers) and
promotes and necessitates broad social change. The difference between
these two understandings indicates the existence of a strategic gap
between the policy and programming approaches of some agencies of the
RoL community, and, as we will see in Section 4, the same is the case with
SSR approaches.
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Thus, despite the decades of discourse regarding the Rol concept,
the term continues to include a variety of understandings and approaches
that can be complementary as well as contradictory and conflicting,
especially in relation to SSR. Nonetheless, progress has been made to unify
the concept, especially in terms of its idealised and strategic end-state. The
next section, which reviews the conceptual evolution and meanings of SSR,
begins to make evident the positive links and similarities between the two
concepts within a broader peacebuilding framework. These links include
similar actors of focus, activities and, most importantly, a shared vision of
reform.
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SECURITY SECTOR REFORM

Security sector reform emerged as an entirely policy-driven concept in the
1990s, and has since entered the agendas of most bilateral and multilateral
donor agencies involved in peacebuilding and development assistance.
Over the course of the past two decades and the conceptual debates and
development of SSR, a noticeable consensus has emerged accepting a
broad or comprehensive version. Similar to the debates and challenges
regarding RoL, SSR practitioners and policy-makers struggled with a ‘thin’
versus ‘thick’ or process/institution-based approach and end-based
approach. Indeed, varying understandings of and approaches to SSR still
exist (especially in regards to a ‘stripped-down’ institution and capacity-
building focus versus a broader social change version) that pose significant
obstacles between SSR’s conceptual framework and its realisation in
practice. However, at a conceptual level a much greater consensus exists
regarding SSR than Rol, as discussed previously.

The concept of SSR was developed in response to the notion of a
dysfunctional security sector and its negative implications for sustainable
peace and development. At its very core, it is based on the idea of
reconstructing and/or reforming the security sector in order to enhance the
effective, efficient and legitimate provision of security not just to a state but
to its people (i.e. a people-centred approach), and create a safe and secure
environment for sustainable development. In this regard, SSR as a concept
refers to approaches and processes aimed at establishing a well-governed
security sector that is accountable to the people and capable of providing
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security effectively and efficiently and in accordance with democratic
principles. More will be said later about the actors and activities contained
by this concept.

The end-state that practitioners hope to achieve via the process of
SSR can be reflected by the normative understanding of the concept of
‘security sector governance’ (SSG) in the sense of good governance. SSG is
understood as the ‘formal and informal structures and process of security
provision, management, and oversight within a country’ and adhering to
the principles of good governance.’” The normative assumptions of this
framework include the principles of democratic control, oversight and
accountability, and adherence to the rule of law. While the two concepts of
SSR and SSG provide a useful distinction (although simplified) in terms of a
process versus end-state perspective, the SSR concept as it is promoted
today has come to include both views: an end-state perspective referring to
a well-governed security sector and a process-based perspective referring
to the approaches, mechanisms and activities necessary to achieve this
end-state.”

Origins and evolution

Since the late 1990s SSR has assumed an increasingly prominent role on the
international policy agenda. Although the term was not used officially until
the end of the 1990s, some of the activities and approaches related to it
had been present for a long time (and often considered part of Rol
activities). On the one hand, the SSR concept was reflected by the often-
multidimensional activities of peace operations; on the other hand, it was
reflected in a limited way by the support given by major powers to security
services in allied or friendly countries coupled with governance reform
elements. However, in both cases the focus of pre-SSR activities was more
on the professionalisation of security services and the efficient and
effective provision of state security than on the governance aspect of SSR
and the provision of human security, i.e. the defining and comparative
advantage of SSR.**

The 1980s and 1990s saw a number of developments that were
decisive for the emergence of the SSR concept and the related policy
agenda during the late 1990s. First, with the end of the Cold War the
concepts of ‘development’ and ‘security’ experienced substantive changes,
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which nurtured the convergence of the two communities and led to an
increasingly broad recognition and assumption of the so-called ‘security-
development nexus’.”” The traditional concept of security which took the
state as its referent object (i.e. focusing on ‘national security’) became
widened and deepened in response to a greater recognition of the changing
nature of conflict and structural violence as well as increased vocal analysis
from global South policy-makers and practitioners. Thus the security
concerns of individuals and groups became of heightened importance
under the analytical framework and agenda of ‘societal security’ and
‘human security’.* Likewise, the concept of development was increasingly
broadened under the framework of ‘human development’ and came to
include issues such as democratic governance, public sector reform and
conflict prevention and transformation.”’ Simply put, such a broadened
policy agenda became possible due to the disappearance of political
constraints imposed by the Cold War confrontation between the great
powers. Against this background, ‘security’ — in both its state-centric and its
people-centred conceptions — came to be seen as an important
precondition for stable and sustained socio-economic development.’® The
development community not only recognised that its efforts required a
secure environment, but started to embark on security-related activities in
order to contribute actively to the (re-)establishment of such an
environment. > A further step towards the notion of a security-
development nexus and the importance of democratic accountability of
security forces came with the co-location of security and development
actors in peace operations and post-conflict environments.*®

Second, these developments in the security and development
assistance communities were further spurred by the growing number of
international peace operations and their increasingly broad mandates after
the end of the Cold War. As noted in Section 2, in recognition of the need to
address the root causes of conflict and lay the structural foundations for
sustainable peace, peace operations moved away from ‘traditional
peacekeeping’ and increasingly developed in the direction of
multidimensional strategies that were characterised by a longer-term
perspective and addressed the root causes and multiple dimensions of the
conflict, including the dimension of security and security governance.

Third, another source of input to the SSR concept stems from the
enlargement of Euro-Atlantic institutions and their involvement in
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supporting the transition from authoritarian rule in Central and Eastern
European countries. In view of a future accession of these transition
countries, both NATO and the OSCE pressed for the establishment of
democratic civil-military relations; the EU and the Council of Europe
expanded this approach to include non-military reform areas, such as the
police, border guards and judicial institutions. Indeed, SSR evolved beyond
and encompasses a conceptual framework that extends beyond mere civil-
military relations.

The fourth factor for explaining the adaption of the SSR concept by
many state donors (particularly defence ministries) has to do with
traditional security interests and relevant perceived emergent security
threats, such as transnational terrorism and transnational organised crime.
After the 9/11 attacks in New York and Washington, mature democracies
started to realise again that SSR is not only necessary in the context of
peacebuilding and development, but also in the context of domestic
security.

Within international development assistance, the term was
introduced and popularised by the UK Department for International
Development in 1999. Later, SSR-related activities qualified as official
development assistance, which significantly opened the way for a number
of bilateral donor countries and multilateral development actors to become
‘legitimately’ involved in its promotion.’® For bilateral donors, increased
engagement with SSR has been seen across development, foreign affairs
and defence ministries.'®” In addition, international organisations, starting
with the Organisation for Economic Co-operation and Development (OECD)
and followed by organisations such as the EU, and later the UN, adopted
SSR in their policy agendas and started ambitiously promoting the concept.

After its emergence, the SSR concept was particularly shaped and
promoted through the agenda of the Development Assistance Committee
(DAC) of the OECD.!® The OECD DAC’s definition of the security sector
includes core security actors, management and oversight bodies, justice
and Rol institutions, and non-statutory security forces. This expansive view
of the sector was an important conceptual measure to illustrate the
diversity of meanings of ‘security’, the importance of governance bodies as
part of a security sector and the dependencies and connections between
various security providers and oversight bodies. In fact, this definition is
reflective of the governance element of the concept as well as a holistic
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approach to reform. The latest policy landmark regarding the ongoing
acceptance, evolution and conceptualisation of SSR is the first UN report on
SSR released by the Secretary-General in January 2008, which proved
critical for mainstreaming SSR conceptually and practically within the UN
system, especially in its peacebuilding efforts. However, as discussed later,
the UN accepted a slightly different definition, particularly in terms of what
actors constitute the security sector.

To date, the SSR policy framework has become well accepted in
international peacebuilding efforts, but the concept retains ambiguities in
terms of the way it is understood and approached by different actors.'®
The differing understandings of the term and its continued conceptual
ambiguity can be explained by the diverging rationales and backgrounds of
different policy communities involved in SSR initiatives.

The analysis of the origins and emergence of the SSR concept helps to
illustrate not just the different policy communities involved in SSR
promotion, but also their differing rationales and motivations. While the
objectives of security and development communities may align broadly
under a general SSR framework, important differences and tensions remain
when it comes to prioritising different areas for reform. The reason is that
SSR provides a framework for strengthening both state security and human
security, which can be at odds with one another in terms of needs and
perspectives, as well as the mandates of the donor agencies (e.g. where
donors may need to prioritise state institutions and interests over
traditional or community security providers and interests). While the
tension is likely to remain, it can be minimised by recognising the
interdependent and mutually reinforcing relationship between state
security and human security.'%

The advantage of SSR as a concept is that it cuts across all these
different policy communities and rationales and provides an overarching
framework to include them. Yet while this comprehensive approach can
foster a convergence of understandings and approaches, it can also disguise
a continued lack of common understanding and differences in policy and
programming priorities and thereby hinder increased coordination. This
potential division between policy communities and practitioners requires
close collaboration and joint approaches to policy development and
programming. In practice, however, this is often difficult to achieve due to
differences in mandates and institutional interests as well as diverging
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understandings. This makes increased cooperation and integration on the
policy level and within peace operations on the ground a challenging and
often daunting task.

Meanings and understandings

Policy-makers and practitioners have proposed many varying definitions of
SSR, particularly in regard to which institutions and actors make up the
security sector and what kind of approaches and activities the SSR process
entails. There is a continuum of understandings, ranging from a narrow and
state-centric view of security and the security sector to a broader people-
centred and governance-oriented understanding that includes a broad
range of actors and stakeholders. In many ways, such distinctions reflect
those within the RoL concept (thin versus thick, formal versus substantive,
process versus end-state). Although a broad definition of the security sector
has become increasingly accepted, at least on the conceptual level, the
scope of what actors constitute the sector remains contested.

The broad understanding of the SSR concept is closer to the norm in
terms of policy design, as reflected in the policies and approaches of many
of the international organisations engaging in SSR.'®’ The first authoritative
broad and comprehensive definition of SSR was provided by the OECD DAC
Guidelines on security system reform*® and governance:

‘Security system reform’ is another term used to describe the transformation of the
‘security system’ — which includes all the actors, their roles, responsibilities and
actions — working together to manage and operate the system in a manner that is
more consistent with democratic norms and sound principles of good governance,
and thus contributes to a well-functioning security framework.'®

In the light of this definition, the security sector includes all the institutions
and entities — in both public and private sectors — that are concerned with
the provision of security and justice to the state and its people:

. Core security actors: armed forces; police service; gendarmeries; paramilitary forces;
presidential guards; intelligence and security services (both military and civilian);
coastguards; border guards; customs authorities; and reserve and local security units
(civil defence forces, national guards and militias).

. Management and oversight bodies: the executive, national security advisory bodies,
legislative and select committees; ministries of defence, internal affairs and foreign
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affairs; customary and traditional authorities; financial management bodies (finance
ministries, budget officers and financial audit and planning units); and civil society
organisations (civilian review boards and public complaints commissions).

. Justice and the rule of law: the judiciary and justice ministries; prisons; criminal
investigation and prosecution services; human rights commissions; ombudspersons;
and customary and traditional justice systems.

. Non-statutory security forces: liberation armies; guerrilla armies; private security and
military companies; and political party militias.*°

To these four categories of security sector actors must be added a fifth,
which while not specifically mentioned by the OECD DAC Handbook is
usually considered as a separate and included group within the security
sector:

. Non-statutory civil society groups: professional groups; the media; research
organisations; advocacy organisations; religious organisations; non-governmental
. . . 111
organisations; and community groups.

The OECD DAC definitions reflect a broad understanding of SSR and
the security sector, as they not only include the core security actors but also
take into account the roles of democratic governance and non-state actors
and include aspects and institutions of the legal system.

Such a broad conception of the security sector (as well as security) is
particularly necessary to guide external assistance in peacebuilding
contexts, where the state institutions are weak or non-existent, where non-
state actors play a pivotal role and where the security and justice needs of
the population require measures that go well beyond the traditional
assistance to state security forces and relevant oversight bodies — or when
the state’s statutory security forces are largely responsible for insecurity at
the community (or national) level.'*?

However, while there may be a growing convergence around the
broader conception among many intergovernmental organisations involved
in SSR, it is important to note that not all external actors share this
understanding of the concept. For instance, there is divergence over which
actors constitute the security sector. While a broader understanding of the
sector, as detailed above, has become increasingly prominent, some
donors, including the UN, focus their efforts on state security institutions
and providers, excluding armed non-state actors, for instance. Indeed, the
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place of armed non-state actors, particularly guerrilla and insurgency
groups, as well as civil society organisations as legitimate security sector
actors and providers, remains contested. In addition, as Hanggi and
Scherrer note, ‘The broader understanding is not, however, the consensus
choice of the entire SSR community: on the one hand, there is concern that
the justice sector might become “securitized” by its incorporation in the
SSR concept, whereas others fear a lack of clarity and focus if the security
sector is not confined to core security actors.”*** Such a (misguided) fear of
securitisation extends to many development practitioners, who remain
wary of engaging with SSR programmes as a means to advance
development objectives despite the fact that as a concept SSR emerged
from the development community.** This indicates that while a common
SSR community is emerging, it is not necessarily unified in its
interpretations or knowledge of the concept, because different members —
both individuals and institutions — have different backgrounds, interests
and preconceived notions in development, democracy promotion, security,
conflict transformation or human rights and justice.

The divergence in understanding of SSR is reflected in the gap
between policy and practice. As discussed below, in practice many SSR
initiatives have failed to incorporate a broad understanding of the security
sector, a people-centred approach to security and the end-state
perspective of SSG. Instead, similar to the previous discussion on RoL, much
focus has been on ‘quick fixes’ and stabilisation efforts focused on
institutional capacity building and programmatic outputs, rather than
political and social change and programmatic outcomes.

To understand better the divergence between the generally accepted
conceptual design of SSR and its limited application in the field, it is helpful
to consider its holistic, end-state perspective. As opposed to a process-
based perspective, an end-state and thick perspective of SSR aims to
contribute to a ‘safe and secure environment for people and states’
through the promotion of a ‘well-functioning security framework’."™ In this
regard, the support of external actors to partner countries should focus on
four overarching objectives:

1) Establishment of effective governance, oversight and accountability in the security
system;
2) Improved delivery of security and justice services;
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3) Development of local leadership and ownership of the reform process; and
4) Sustainability of justice and security service delivery.116

As became clear in the definitions of SSR and the security sector, the
core objective of SSR is to enhance the effectiveness, efficiency and
affordability of the security sector within a broader framework of
democratic governance that ensures civilian oversight and democratic
control. The understanding is that a well-governed security sector that is
responsive to the needs of the people and is ‘locally owned’ will contribute
to improved and sustainable provision of security and justice services.

Put simply, an ideal SSR process aims at enhancing both the capacity
of the security sector and its legitimacy. The two core dimensions of
activities could therefore be described as ‘capacity building’ and
‘governance’, reflecting the twofold purpose of supporting the (re-)
establishment of a professional and well-governed security sector. The
rationale, i.e. the theory of change, underlying these direct objectives is
that a professional (efficient, effective and affordable) and well-governed
(democratically accountable and legitimate) security sector will contribute
to a number of related or higher-level goals — such as socio-economic
development, stable governance, the rule of law, gender equality,
democratisation and human rights — and ultimately to sustainable peace
and development. In this regard, good ‘security sector governance’ is the
key objective of SSR and a normative end-state of the process that
encompasses clear structures, processes, values and attitudes shaping
decisions about security and their implementation. Indeed, this is inherent
within the SSR/SSG policy concept.

Within peacebuilding contexts and in practice, ‘SSR is closely linked
to related activities such as disarmament, demobilization, and
reintegration; small arms control, and transitional justice.’117 In the context
of multidimensional peacebuilding activity, as posited by the Capstone
doctrine, SSR activities relate to and include professionalisation of security
sector institutions through (institutional) capacity building, democratic
governance and, of course, SSR-related activities. Together with the two
categories of ‘overarching’ and ‘cross-cutting’ activities, this gives a ‘tool-
box’ of SSR activities in a peacebuilding environment:

. Overarching activities, such as security sector reviews and their development, needs
assessments and development of SSR strategies and national security policies
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. Activities related to security- and justice-providing institutions, such as restructuring
and reforming national defence, police and other law enforcement agencies as well
as judicial and prison systems

. Activities related to civilian management and democratic oversight of security and
justice institutions, including executive management and control, parliamentary
oversight, judicial review, oversight by independent bodies and civil society oversight

. Activities related to SSR in post-conflict environments, such as DDR (disarmament,
demobilisation and reintegration), SALW (small arms and light weapons) control,
mine action and transitional justice

. Activities related to cross-cutting concerns, such as gender issues and child
protection118

Like the heuristic image of RolL (Figure 2), the UN Inter-Agency SSR
Task Force illustrates these five categories of activities in the form of a
house and adds some additional areas, such as human rights (cross-cutting
issue), elections (SSR-related activities) and non-state security providers
(see Figure 3). Furthermore, the illustration includes a foundational
category that points to the centrality of a locally owned and needs-driven
approach which is responsive to the needs, threats and objectives of
concern to a particular state and its people. The illustration depicts the
activities related to civilian management and democratic oversight as
crosscutting issues, together with human rights and gender. The ‘roof of the
house’, i.e. the issue of strategic security sector coordination, has long been
a critical gap in UN support to SSR. In fact, this additional category of SSR
assistance has not been systematically addressed until recently — neither on
the level of integrated field missions nor with corresponding support
structures at the headquarters level.'*® While the UN has already been
active in the above-mentioned assistance categories, although to varying
degrees, it seems to have left unaddressed the important area of
systematic and strategic coordination of SSR activities at the field level.'*
Recently, however, this gap has been recognised, and it is hoped that the
holistic SSR framework provided by the UN Secretary-General’s SSR report
will serve as a good basis for closing the gap at the operational level and
lead to more systematic consideration of the need for developing holistic,
locally owned and affordable national security strategies.’® The newly
created SSR Unit within the UN system has begun to play an important role
in closing this gap based on the Secretary-General’s SSR report.
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Figure 3: A holistic understanding of SSR
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Adapted from: United Nations Security Sector Reform Inter-Agency Task Force, One-day
Sensitization Briefing on Security Sector Reform (SSR) and the United Nations Emerging
Approach, 2009, slide 18.

Finally, it is important to note that the depicted image of SSR does
not include an explicit justice reform pillar, as usually included by other
organisations and scholars.’® To be clear, justice reform is a critical element
of the SSR concept. However, the model includes many institutions and
elements that are component parts of the justice system and Rol
promotion, such as police, prisons and civil society. In addition, the
crosscutting reform issues — governance, management, human rights and
gender — are the same as in the area of RoL promotion and justice system
reform. Indeed, a holistic approach to SSR includes ‘justice’ providers within
the concept of the security sector. At its simplest level, the judiciary and
police can be considered part of the security sector as they ‘defend and
interpret the laws under which the security services operate’.’? In addition,
law enforcement and corrections services are often performed by principle
domestic security providers and are typically the focus of reform and
governance efforts, especially in post-conflict contexts. SSR includes
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questions of appropriate staffing and sizing as well as proper conduct in line
with norms of human rights, democratic oversight and gender equality.
These questions affect police, corrections and judiciary just as they do
military or intelligence or other security providers, for instance. The
overlaps with RoL become apparent when looking at the conceptualisation
of RoL promotion in the previous section, and are analysed in more details
in Section 5.

While the inclusion of a broad set of actors (traditional security
institutions, justice institutions, intelligence services, legislature, civil
society and non-statutory armed actors) and cross-cutting issues
(governance, management, human rights and gender equity) is critical for a
holistic understanding of SSR, another condition needs to be fulfilled for a
SSR programmatic approach to be holistic. It can be argued that
comprehensive conceptualisation of the security sector does not
automatically translate into holistic programmes that yield a relevant and
sustainable effect on the conflict dynamics. For example, ensuring
democratic oversight is a precondition for a safe and secure environment,
but it is not sufficient in itself. A holistic approach requires a clear theory of
change: a strategy to link the different components of an SSR initiative so
they have relevant and positive effects on the conflict.

Security sector reform in (peacebuilding) practice

Despite the efforts to outline and articulate a common holistic language
and understanding of SSR, recent studies and stock-taking exercises suggest
that the good intentions of a holistic and integrated approach have hardly
been realised in the field and SSR initiatives remain partial and limited,
indicating a policy-practice gap.'* Rather than supporting a ‘thick’, holistic
or end-state perspective, most SSR activities in peacebuilding contexts
reflect a thin, institutional or process-based approach. This is evidenced, for
example, by the limited notion of the security sector. Many initiatives tend
to be limited to specific security providers, usually the military and the
police. Such an approach may focus on training and capacity building of
state security providers or a single institution, often at the expense of
traditional or community security providers and oversight bodies such as
the legislature, ombuds institutions and civil society, not to mention an
integrated approach cutting across a number of institutions. The focus on
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state security institutions can limit the ability of these reform initiatives to
represent adequately the security needs and perspectives of local
communities. The failure to capture and support oversight capacities of
civilians threatens the promise of democratic governance, control and
accountability, and the failure to address multiple institutions ignores the
ways in which these are interconnected and affect broader governance
issues. In addition, SSR initiatives have often failed to engage intelligence
services, a critical component of SSR design'” but often dismissed within
SSR practice as being marginal, due to the highly secretive and sensitive
nature of intelligence within government activity. And many SSR initiatives
have failed to address gender inequalities, especially gender and sex-based
violence, instead relying simply on increasing the number of women in
security institutions and designing reform programmes, especially seen in
DDR initiatives, that are essentially gender blind.**®

Whether aimed at providing immediate stabilisation or simply
modernising and equipping traditional statutory security institutions, by
failing to incorporate a broader understanding of the sector, a people-
centred view of security and the goals of SSR, such ‘light’ approaches fail to
support SSG, which lies at the very heart of SSR conceptual design.*”” While
the SSR concept has become well established as a holistic policy framework
and is seen as a crucial element in peacebuilding processes, its
achievements on the ground remain limited.

In addition, in practice there is often a lack of sufficient donor
coordination, resulting in suboptimal SSR. Based on a number of case
studies, Schnabel and Born identify the sources of missing coordination in
the ‘diverging views and understandings about the role and reform of the
security sector’, and note that the lack of an overarching concept of SSR can
result in a suboptimal ‘sectoral’, i.e. segmented, approach, as was the case
in Timor-Leste.'?® Regarding the lack of coordination, one practitioner
noted that ‘Donor policy communities remain to some degree locked within
their respective thematic invisible cages, which makes coherence,
coordination and complementarity all the more difficult to achieve.”*”
Removing silos both across and within organisations is crucial to achieve a
more holistic SSR in practice that reflects its normative conceptual
framework.

The holistic conception of SSR has two important implications for
practitioners. First, SSR cuts across a variety of policy areas and
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consequently engages in reform activities that lie beyond the traditional
security sector and overlap with other areas of the peacebuilding
environment (e.g. socio-economic development, human rights, rule of law,
democratisation and governance). Since there may be other reform actors
active in these policy areas who may have different objectives, this can
create the risk of duplication or even competing or conflicting agendas. The
broad approach to SSR automatically includes a broad range of policy
communities that have their own understandings and do not necessarily
share the holistic view on SSR. This explains why the concept remains
contested, although there are some tendencies of convergence around a
holistic concept — as exemplified by the recent UN SSR report and the OECD
DAC SSR Handbook.**°

Second, it is in the nature of the holistic SSR concept to strive for
coordination and integration. Although improved coordination may help to
overcome programmatic conflicts, it may also exacerbate tensions: while
most organisations are fine with the idea of coordination, hardly any
organisation wants to be coordinated. Thus while the holistic SSR concept
has a great potential for coordination, it may also meet with fierce
resistance when it is confronted with other concepts, such as the rule of
law, asserting their own claim to coordination.

In sum, the holistic nature of the SSR concept seems to build a useful
basis for increased cooperation and integration, at least on a conceptual
and policy level. In practice, the concept still requires further consolidation
to ensure comprehensive and coordinated approaches and avoid
segmented, piecemeal approaches that have typified most SSR-related
activities. Similar to the previous discussion of Rol, there are two main
understandings of and approaches to SSR. However, unlike the differences
over the Rol concept, on a conceptual level much greater consensus and
agreement have been reached in regard to the breadth and depth of SSR
objectives (especially good security governance) and components (a broad
range of actors). But divisions still persist over which actors constitute the
security sector (e.g. a broad understanding promoted by the OECD DAC and
a narrower state focus promoted by the UN), as well as lingering gaps
between the conceptual rendering of SSR and its practical application. Thus
on the one hand there is a broad understanding inspired by an end-state
conception of SSR and its component goals and actors, and incorporating
the promotion of (good) security sector governance as a critical, indeed the



The Rule of Law and Security Sector Reform 51

fundamental, purpose of SSR. Without this aspect, reforms cannot be
considered SSR. SSR embodies a set of highly sensitive (political) processes
aimed at long-term, strategic objectives for sustainable social change. On
the other hand there is a reductionist focus on technical approaches to and
limited institutional aspects of the security sector. According to this
understanding, SSR focuses on building the capacities of central institutions
of the security system to promote stabilisation rather than engaging a
holistic view of the sector and working towards the conceived end-state of
(good) security sector governance. Like the challenges facing the
conceptual understanding of Rol, this difference represents a strategic gap
between concept and practice that continues to hinder successful SSR
delivery and promotion.

Having established the central perspectives of the RoL and SSR
concepts, the next section analyses the ways in which these perspectives
share objectives, vision, values and processes. It places the perspectives
within a heuristic framework of analysis to connect the dots more easily
between the two concepts and promote heightened coordination and
integration, with the objective of enhancing their conceptual integrity and,
hopefully, their successful delivery in practice.
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THE RELATIONSHIP BETWEEN THE RULE OF LAW AND SECURITY SECTOR
REFORM

Forming the central contribution of the paper, this section explores the
conceptual relationship between RolL and SSR from three different
perspectives (peacebuilding, end-state and process) which are prevalent in
academic and policy discourses and presented in Sections 2—4. Taken
together, these perspectives can constitute a multidimensional framework
of analysis with the potential to be a useful tool for situating references to
the RoL-SSR relationship. In establishing such a framework, it is hoped to
help encourage dialogue across communities of policy-makers and
practitioners and potentially enhance coherence and coordination within
peacebuilding activities.

The model offered in Figure 4 is used as a reference point to examine
the various perspectives, building upon the views of peacebuilding, RoL and
SSR presented previously. Then the section examines the RoL-SSR
relationship from the three perspectives of peacebuilding, end-state and
process. It concludes with discussion of a heuristic framework of analysis
(visualised in Figure 5).

Figure 4 depicts a 2x3 matrix that helps to analyse the conceptual
relationship between RolL and SSR across a general peacebuilding
perspective, an end-state perspective and a process perspective. The
framework reflects the core aspects of a ‘truly’ holistic concept — i.e.
coordination and complementarity across different conceptual areas, and
strategic outcome-based orientation across different perspectives based on
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Figure 4: Comparison of RoL and SSR perspectives
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context-specific needs — to illustrate the complex yet positively interlinked
relationship between the RolL and SSR concepts.

Viewed horizontally, this model for a holistic conceptual framework
contains the central goals, outcomes, processes and activities of RoL and
SSR, particularly within peacebuilding contexts, and illustrates the two
concepts’ complementarity and hence the potential for ‘horizontal
integration’. Viewed vertically, it illustrates the strategic relationship
between the different perspectives and the need for ‘vertical integration’,
i.e. a strategic outcome orientation that follows a circular process where
the goals are inspired by context-specific security and justice needs on the
ground and the specific processes and activities for implementation are
derived from strategically prioritised goals. Finally, viewed diagonally, the
framework represents the mutual dependence between different
perspectives as well as the particular RoL and SSR activity areas.
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To disentangle the multilayered and complex, yet mutually beneficial,
conceptual relationship between RoL and SSR we will show the connections
through these perspectives. Of course, it is important to note that in
practice it is not possible to delineate firmly between these perspectives of
the relationship, since they influence and flow into each other. However,
the purpose here is to contribute to better conceptual framing of the Rol-
SSR relationship, and these distinctions prove useful in the discussion to
simplify our analytical process and make it clearer.

The RoL-SSR relationship from a peacebuilding perspective

The first perspective of the RoL-SSR relationship is from the general
peacebuilding level (as introduced in Section 2). This perspective contains
the overall (‘higher-order’) goals of peacebuilding interventions. As noted in
the model (and discussed earlier), these goals include social and economic
development, political representation and participation, security and public
order, and the rule of law and respect for human rights. These overall goals
represent a multidimensional approach to peacebuilding, in which Rol
promotion and SSR play central and pivotal roles.

Certainly, all these dimensions are interdependent: one cannot be
strengthened without simultaneously enhancing another. This s
particularly true for the RoL and SSR contributions to peacebuilding. For
instance, security and public order as ensured by a well-governed and
reformed security sector require effective and authentic rule of law and
respect for human rights. Without genuine Rol, security providers run the
risk of being unaccountable and unresponsive to parliamentary oversight in
particular, as well as the needs of the people they serve, especially
marginalised groups and communities, since they cannot be held
accountable for their own actions (corruption, abuse, misconduct) or those
of others (through effective law enforcement and crime prevention).
Likewise, effective and authentic RoL, as well as respect for human rights,
depends upon reform of previously bloated, unaccountable or oppressive
components of the security sector, such as the military, police or
intelligence. Management and oversight bodies and civil society
organisations must be empowered to effect authentic governance and
inform national and local security priorities in order to support human
rights protections, transitional justice, reconciliation and lasting RoL.
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Moreover, as discussed in the respective sections, RoL and SSR are highly
important, mutually dependent and mutually beneficial for achievement of
the other two higher-order goals of peacebuilding, namely socio-economic
development and good political governance.

These mutually contingent and reinforcing relationships are captured
by the four core components of a multidimensional peacebuilding
framework, as discussed earlier and detailed in the Capstone doctrine and
elsewhere. As an initial measure towards advancing a peacebuilding
agenda, basic security and public order are a critical baseline. Indeed, basic
security and physical safety are the preconditions for any peacebuilding
activity as well as the longer-term establishment of sustainable peace and
development in a post-conflict society.”®! However, to make a sustained
and positive contribution to meaningful peace and development for all of
the people in a society, it is important that a normative rights-based
framework grounded in principles of good security governance and the rule
of law characterises security and safety. Thus by working towards a safe
and secure environment and promoting good security sector governance,
SSR not only builds the foundations for the achievement of the rule of law
but also constitutes one of the preconditions for the achievement of other
peacebuilding goals. As SSR is intended to be a locally owned and
participatory process, including addressing the security needs and demands
of marginalised and vulnerable populations, it can help address sources of
conflict and insecurity and integrate a people-centred approach to security
within the design, objectives and framework of statutory security providers.

Likewise, RoL is an important element in ensuring people’s safety and
security. Particularly in its thicker versions, as discussed earlier, Rol
‘contributes to the integrity and security of the person, providing
individuals with legal instruments and judicial mechanisms to protect
themselves against the abuse of power’.’** As part of their design, RoL
measures constitute an important non-violent conflict resolution
mechanism that, when efficient, can prevent a return to violence as a
means of conflict resolution. Moreover, the rule of law is not only a
precondition for the lasting success of international peacebuilding
initiatives in general, but also its own success depends on the achievements
of other peacebuilding dimensions.™*

In sum, the conceptual frameworks of SSR and Rol, which include
security and justice-related concerns (as explicitly detailed in a
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multidimensional peacebuilding approach), are interdependent and
mutually reinforcing, as both are firmly rooted within a liberal
peacebuilding paradigm. While this can be said for all peacebuilding
dimensions and their characterising elements and conditions, the
relationship is arguably even stronger in the case of SSR and Rol, since
security and justice delivery are at the very core of a state’s functions and
significantly overlap in terms of implementation, thus constituting highly
political tasks. Further, the effective and efficient delivery of security and
justice is a foundation upon which all other peacebuilding tasks can be built
and sustained. Therefore, the promotion of SSR and RolL is very sensitive in
nature, but it is also very urgent, given the importance of access to effective
security and justice services for citizens and the fact that weak
governmental institutions are often at the source of insecurity and injustice.

The RoL-SSR relationship from an end-state perspective

The second perspective of the RoL-SSR relationship is from the view of the
end-state (or outcome) envisaged by a peacebuilding intervention,
particularly in relation to justice and security. This end-state should not be
confused with the overall goals of peacebuilding; it defines the particular
objectives of intervention, rather than the overall societal change to be
achieved in the long run (e.g. sustainable peace and development). In other
words, these are the conditions necessary ultimately to achieve the higher-
order goals of peacebuilding and its security- and justice-related concerns.
The focus here is on shared principles and crosscutting issues, as well as
shared end-states or outcomes. The ways in which activities and processes
in one policy field affect those in another field are analysed in the next sub-
section.

Holistic RoL and SSR conceptual frameworks ideally share the same
foundations that build the basis for any peacebuilding intervention:
responsiveness to the needs and objectives of a state and its people,
following established principles*** and taking into account the realities of a
conflict and post-conflict context. These foundational elements provide the
context for and feed into the strategic elements sketched out in the ‘roof’
and ‘foundation’ of the RoL and SSR images in Figures 2 and 3.

The compatible relationship between RolL and SSR is most evident in
light of the three end-states (or outcomes) that help to achieve the higher-
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order goals of peacebuilding: security and public order, the rule of law and
respect for human rights, political representation and participation and
socio-economic development. These three shared end-states are public
order and a functioning criminal justice system; professional institutions,
i.e. efficient and effective institutional capacities; and democratic
governance, i.e. civilian oversight, control and accountability of security and
justice institutions.

To begin with the first, there is important convergence of the RolL and
SSR concepts in the shared concern for public order and the (criminal)
justice system.'® Public order is typically understood in international
development contexts as ‘a condition in which laws are enforced equitably;
the lives, property, freedoms, and rights of individuals are protected’,
violence has been reduced and criminality is pursued through a system of
due process.” More ambitiously, and within the normative framework of
Rol and SSR, especially in peacebuilding contexts, this also means that past
crimes, abuses and injustices are accounted for and the state is subject to
the same degree of legal and democratic scrutiny as its citizens. It
represents an ideal condition in which people are able to pursue and
sustain their livelihoods, their human development is supported and their
human security needs addressed.

This definition shows that public order and its various sub-
components and activity areas are at the heart of the intersection between
the Rol and SSR concepts. Thus it is important to maintain a comprehensive
approach to public order that addresses all interrelated elements of the
criminal justice system, and in particular law enforcement, judiciary and
corrections. These sectors and foci of reform are an integral part of both a
comprehensive RoL and a holistic SSR conceptual framework. Likewise,
other security institutions must be held to account under good governance
structures. Consequently, parliamentary and civil society oversight
mechanisms should be enhanced to provide this.

Second, RoL promotion and SSR place strong emphasis on the
strengthening and professionalisation of institutions — mostly focusing on
formal, but to an increasing extent informal and customary, institutions.
According to this approach of ‘institutional capacity building’, external
assistance seeks to render security and justice institutions more effective
and efficient and aims at improving their service delivery capacity. It also
strives to provide safeguards for its members and include gender
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mainstreaming efforts. Given the shared concern for institutional capacity
building, RoL and SSR practitioners are likely to embark on similar or
identical activities to (re-)build institutions and improve their management;
and given the thematic overlaps indicated above, RoL promotion and SSR
may even seek to work on the same institutions.

Third, the holistic conception of RoL and SSR requires ensuring
democratic governance of these institutions. One element of democratic
oversight and accountability of (governmental) institutions is a well-
governed and functioning justice system with a robust legal framework.™’
This explains why SSR, from a governance perspective, requires the rule of
law. On the other hand, the RoL community also has an interest in oversight
and accountability because the rule of law, by its very logic, requires control
mechanisms. As developed in concept, these control mechanisms do not
necessarily need to be democratic, depending on whether the conceptions
of the rule of law are thinner or thicker. However, as noted earlier, within a
peacebuilding framework democratisation continues to be a standard
normative approach. Thus, given the shared interest in democratic
governance, RoL and SSR practitioners are likely to work on the same
institutions, seeking to achieve the same outcomes of oversight and
control, adopting the same or similar approaches and implementing
identical activities.

Regarding these three outcome areas where there are strong
overlaps between the two concepts, it could be argued that if an approach
is ‘truly holistic’, the activities undertaken and results achieved should be
more or less the same, regardless of whether a programme is planned and
implemented by RolL or SSR practitioners. In this context and as noted
earlier, ‘truly holistic’ means the approach is designed in a strategic way
and shaped by local and national needs so it reflects relevant particular
contexts and concerns, which ultimately will assist in its successful and
sustained realisation.

The RoL-SSR relationship from a process perspective

The third perspective can be found on the process level and refers to the
approaches, mechanisms, institutions and activities envisaged to promote
the rule of law and conduct SSR, as well as to their connections with the
outcome level.
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A holistic approach to peacebuilding requires not only responsiveness
to the realities and needs on the ground, but also the development of a
strategic framework in collaboration with national and local partners that
helps to guide and integrate the multiplicity of peacebuilding activities.
Such strategic frameworks can deal with specific sectors or areas of
concern, but should ideally encompass the whole peacebuilding spectrum.
This means developing a unified and comprehensive strategy where
different programmes and initiatives account for one another in their
planning and design stage in order to maximise potential cross-beneficial
outcomes and minimise duplications and potential harm. While there have
been initial experiences with poverty reduction strategies and strategic
peacebuilding frameworks, academics and practitioners alike contend that
there remain important gaps as regards to nationally owned plans for
peacebuilding assistance in general and RolL promotion and SSR in
particular.’®® However, given their interdependent nature, RoL and SSR
should ideally be integrated in the same assistance framework, so this area
would constitute not just an overlap but in fact a space where the
development of RoL and SSR intervention strategies could be approached in
a complementary and integrated way. This could lead to meaningful shared
strategies and begin to break down existing silos that result from a lack of
coordination and integration.

In terms of the related activities of RoL and SSR, the practitioners in
both fields share a concern for transitional justice and electoral
assistance.’® Although these activity areas are not at the core of Rol
promotion and SSR, they remain relevant for a multidimensional
peacebuilding endeavour. Conceptually, the SSR and RolL frameworks also
share a concern for the role of non-state actors and civil society
organisations as service providers, overseers of formal institutions, reform
partners, advocates of norms and standards, evaluators of programmes —
and potential spoilers.**

In some of the illustrated cross-cutting issues, both the SSR and RolL
frameworks — at least in their holistic conception — seek to integrate a
service delivery mentality that is responsive to people’s needs, actively
promote the respect for human rights and incorporate a gender
mainstreaming approach to address lasting inequalities and gender and
sexual-based violence.
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Activities aimed at re-establishing public order in peacebuilding
contexts include those designed to (re-)establish a functioning criminal
justice system in sectors such as policing, criminal justice institutions and
prison reform. In the case of RolL promotion, activity areas include
legislation and the reform of legal frameworks, reform of justice institutions
that are not part of the criminal justice system and legal education; for SSR,
activity areas can be found in defence reform, intelligence reform and
border management.

Conceptually, both RolL and SSR, especially when viewed in a
peacebuilding context, consider security and justice to be interdependent
and mutually reinforcing. Because of this, reforms of institutions and
activities aimed at ‘security’ or ‘justice’ concerns are interdependent and
mutually reinforcing. For example, continued corruption (in security
services) or the prevalence of sexual and gender-based violence in some
(post-)conflict situations pose problems that require a multifaceted
response cutting across both RoL and SSR concepts. Such a comprehensive
response to corruption, for example, will include narrow SSR (‘light’)
activities (e.g. defence reform) and narrow Rol activities (reform of legal
framework, establishment of independent anti-corruption institutions), but
also requires shared activity areas such as promoting legitimate public
order (policing and criminal justice reform), professionalisation of security
forces (expanding the efficiency and effectiveness of police and armed
forces) and the democratic oversight and control of the security forces
(legal frameworks, criminal justice, military justice, ombudspersons,
parliamentary oversight, civil society oversight, etc.). Indeed, such
comprehensive approaches can positively impact on a number of
crosscutting issues and concerns (e.g. gender inequality, human rights,
violence reduction) rather than singular issues. This contributes to an
intersectional and force multiplier effect —i.e. identifying the ways in which
multiple issues and concerns (gender equality, human rights, ethnic
violence) are dynamically related to and influence one another rather than
being viewed as isolated and static issues of social exclusion, conflict, etc. —
and programmes can be designed to influence multiple issues by addressing
cross-cutting needs and problems and contribute to a positive impact
beyond the specifically designed outcome.

Another field of convergence between Rol and SSR from a process
perspective lies in the necessity for political dialogue to enhance or
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encourage the will of national authorities to progress on sensitive issues,
such as improving accountability of security and justice providers to the
people they serve, especially marginalised and vulnerable populations.
Naturally, such reform efforts challenge often well-entrenched power
structures, especially when security and justice providers have served their
own interests or only those of the elite, or when parliaments and civil
society are politically weak in comparison to the executive and its security
and justice institutions. The security sector (including both security and
justice providers) has often been relied upon in conflict contexts as a means
to solidify power of national elites or select populations, thus the reform of
this sector in both RoL and SSR efforts for the purposes of peacebuilding is a
highly political endeavour requiring careful dialogue and participation
across local stakeholders in order to discourage spoilers and encourage the
voices of marginalised populations. RoL and SSR efforts could mutually
benefit from their shared recognition of the political nature of reform and
engage in cooperative and coordinated efforts to encourage meaningful
dialogue.

Similar to this is the shared recognition of the necessity of authentic
local ownership of RolL and SSR efforts. Indeed, both concepts make local
ownership a vital cornerstone that can decide the fate of not just the Rol or
SSR efforts but also the larger peacebuilding agenda. While recognising the
need for state agents and political elites to participate and lead the design
of the reform processes, the concepts demand the inclusion of marginalised
and vulnerable populations. In conflict and post-conflict settings these are
often ethnic or racial minorities, women and youth. Without a doubt, due
to their common interest in this, both RoL and SSR practitioners can ensure
inclusive approaches through collaborative programme design and
implementation.

These basic examples illustrate the general interdependence of the
RoL and SSR concepts from a process perspective. We do not intend to
describe specific relationships, or discuss questions of sequencing and
prioritisation or obstacles to implementation in highly politicised
environments — which certainly demand greater attention in subsequent
research. The aim is to introduce such common aspects on a conceptual
overview level as a starting point for further investigation and more
detailed conceptual development in the future. The purpose is to show how
SSR and Rol promotion are interdependent on the process level and point
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out the overlaps where the two fields basically share an interest in the
same activity areas — although they may not share the same approach as to
how to implement a programme. As has been shown in the analysis of
overlaps at the end-state level, there are shared outcomes and objectives
between the SSR and Rol fields, and as a consequence the two fields also
share interest in all the specific activities necessary to achieve these
outcomes.

Towards a heuristic framework of analysis

Building upon Figure 4 and the discussion of the various perspectives, the
model in Figure 5 provides a heuristic framework of analysis to situate
references to the RoL-SSR relationship, facilitate discourse across the two
communities and potentially enhance coherence and coordination in
peacebuilding activities. The model highlights the links between each of
these perspectives, especially those at process and end-state levels. It
demonstrates the relationships across the perspectives, and can serve as a
guide for identifying shared goals, conditions, activities and processes.

To explain the model, the discussion focuses on the combined process and
end-state perspectives. This helps to illustrate the ways in which these
perspectives intersect and relate to one another. In simple terms, the
model attempts to capture the various perspectives of RoL and SSR within a
peacebuilding framework and illustrate their commonalities, linkages and
interdependencies. It shows that, rather than conflicting with one another
and despite the existence of various perspectives, RoL and SSR are highly
compatible and mutually beneficial concepts that make critical
contributions to the overall liberal peacebuilding agenda. The discussion of
Figure 4 detailed the similarities, interdependencies and mutual benefits of
RolL and SSR that can be found in each of the three perspectives. Figure 5
situates these perspectives and illustrates the potential to integrate them
to develop a holistic approach to RoL and SSR within peacebuilding. It
focuses in particular on the value of coordinating and integrating end-state
and process perspectives of RoL and SSR. It is hoped that this model can
capture the interconnectedness of different issues and actors, promote
strategic outcome-oriented approaches based upon context-driven needs
and help to bridge lingering gaps between policy and practice. The
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Figure 5: Relationships between the Rule of Law and SSR

__________________

Socio-Economic | Political representation |
I_Development nd participation 1
""" Peace- -
Peacebuilding Security and building | gjje of Law & Respect
Perspective 1 PublicOrder for Human Rights \

End-stateand
Outcome
Perspective

Process and I

Security Sector 4 b Rule of Law

Reform Promation
Justice Reform

—_ \J

Source: Authors’ illustration.

Activities
Perspective

following discussion explains the model by highlighting critical explanatory
examples.

For starters, looking at arrow 3.1, and taking into account the various
areas of overlap on the end-state and process levels, arguably the strongest
overlap can be found in ‘capacity building of justice institutions’ in general
and criminal justice institutions in particular. This area is often titled ‘justice
reform’ or ‘justice sector/system reform’,*** and illustrates what probably
constitutes one of the greatest potentials for collaboration as well as for
conflicts and turf battles among different agencies engaged in RolL and SSR
promotion. Because of the continuing terminological confusion and lack of
conceptual clarity, some speak of justice reform but mean broader Rol
promotion, while others speak of RolL promotion but mean the narrow
capacity building of (criminal) justice institutions, and still others refer to it
meaning an activity area of SSR. As an example, in his edited volume on
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‘post-war security and justice reconstruction’, Call deliberately refrains
from using the term ‘rule of law’ and instead uses the UN Development
Programme’s terminology of ‘Justice and Security Sector Reform’.*** Call’s
reason for this has to do with his own particular view of RoL promotion; he
criticises the concept for being ‘reductionist’ and suggests an exclusive
focus on security and justice reform and their intersections. However, for
the exact same reasons other scholars such as Samuels or Kleinfeld suggest
the opposite terminological choice. Criticising security and justice reform as
being institution-biased and reductionist, they promote a conceptual turn
towards a holistic, i.e. strategic and outcome-oriented, conception of RolL
promotion. ** This example seems to indicate that scholars and
practitioners may share the same concerns, but the continued
terminological confusion makes it difficult to create common visions and
strategies of how best to approach ongoing challenges and gaps in SSR and
RoL promotion.

When the activity area of ‘justice (sector) reform’ is situated in the
general framework of RoL promotion and SSR, it becomes clear that,
depending on the perspectives, justice reform can mean different things to
different people. However, it is also clear that these perspectives are all
somewhat ‘reductionist’ if they do not take into account the big picture and
in particular the distinction between the end-state and process levels. If we
make this distinction, it becomes apparent that this reform area is
concerned with activities and institutions that are similar and often
identical, and crucial to achieving envisaged end-states of both SSR and RolL
promotion — i.e. a ‘safe and secure environment’ guaranteed by effective
security sector governance as well as ‘the rule of law’. However, it also
becomes evident that measures in the area of justice reform or institutional
capacity building in general will not be sufficient to bring about either end-
state, and will require the implementation of other activities and the
achievement of additional outcomes and conditions.

If this distinction between process and end-state perspective is not
made, practitioners risk confusing means with ends; and while they
recognise that they are working on similar or the same activity areas, they
are less aware of the potential added value of their collaboration than they
are concerned with ‘turf’. Put differently, if peacebuilding organisations
lose their broader strategic orientation and remain locked in their
stovepipes, it is far more likely that tensions will arise if they seek to work



The Rule of Law and Security Sector Reform 65

on the same or related activity areas. This points again to the crucial
importance of strategic coordination and guidance, which serve to
implement activities across different assistance sectors or segments; and
also to the importance of results-based programming processes that are
inherently outcome-oriented and build a strategic focus into programme
design and implementation.

Pursuant to this analysis, the following terminology will hopefully
serve to clarify ambiguities: security sector reform and RolL promotion
describe the processes that aim at achieving the end-states of ‘the rule of
law/respect for human rights’ and a ‘good governance of the security
sector’, as reflected by the idea of security sector governance.
Conceptualised from a holistic perspective, both SSR and RoL promotion
mean much more than the narrow or even ‘reductionist’ idea of
institutional capacity building in the justice and security sectors.

Moving forward, arrow 3.2 represents the ways in which SSR
processes can directly or indirectly contribute to RolL processes and an
envisioned end-state. Obviously, SSR activities contribute directly to the RoL
process in the overlapping areas where the activities and desired outcomes
are similar or identical. SSR activities indirectly contribute to the Rol
process by working towards the SSR end-state, and hence by providing
safety and security for the conduct of RolL activities. Looking in the opposite
direction, this category also describes potential ways in which the RolL end-
state influences the conduct of SSR processes.

Where there are overlaps in terms of envisaged outcomes, SSR
activities directly contribute to the RolL process and thus help to realise not
only SSR but also RolL end-states (under the condition that approaches are
truly holistic, working together rather than against each other). A truly
holistic framework is less concerned with the background or mandate of a
peacebuilding agency as long as it implements the activities necessary to
achieve the envisaged outcomes. If there are shared goals and activities
across mandates, collaboration and partnership should be encouraged. The
door should not be closed simply at limited mandate boundaries, but rather
policy-makers and practitioners should seek out collaboration and develop
innovative analyses to identify ways in which mandates may overlap and
positively impact one another (or at a minimum do no harm to each other).
For example, once a need for additional investigative capacities for the
police has been identified, it would ideally trigger a joint response by those
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agencies that have a comparative advantage in this particular peacebuilding
context and for this particular activity, regardless of whether they originally
have a background in SSR, Rol, human rights or governance. Such a
strategically coordinated response, albeit still hypothetical, is most likely to
happen in the identified areas of overlap (public order, institutional
capacity building and democratic governance).

In terms of indirect contributions, SSR ‘core’ and ‘related’ activities
(such as DDR, small-arms control and mine action) foster general security
improvements and contribute to increasing the physical safety of
individuals. Thus they not only help to establish an environment conducive
to RolL reform activities but also foster RoL outcomes. For example,
provision of physical security to people is an important contribution to
ensuring the RoL condition ‘access to justice’.’** People will not go to
courthouses or trust representatives of the legal apparatus if they risk their
lives on the way, or risk retaliation for seeking justice.

On the other hand, as discussed earlier RoL as an end-state provides
the conducive environment necessary for the conduct of SSR reforms. Of
course, the rule of law is always an ongoing endeavour and is never
achieved fully, and much less so in peacebuilding environments. However,
the implementation of rule of law to any degree will support the
establishment of a well-governed security sector. RoL provides mechanisms
not only to ensure the accountability of the security sector but also to
control the reform process itself. Unless RolL is already respected in the
early phases of peacebuilding, it is difficult to create or strengthen a culture
conducive to the rule of law. In this regard, the rule of law also needs to be
respected by external (security) actors, e.g. SSR practitioners,
peacekeepers, etc. If external peacebuilding actors want to strengthen Rol,
they must not only strengthen the institutions in question but also the
related cultures; and they must certainly not undermine the existing RolL
culture through illegal behaviour or excessive use of force.'* Both the
existing and envisaged rule of law provide guidelines for the conduct of SSR
and other related peacebuilding activities (e.g. DDR, small-arms control,
transitional justice, truth and reconciliation efforts, among others).

Arrow 3.3 represents the ways in which RoL processes can contribute
directly or indirectly to SSR processes aimed at good governance of the
security sector. Similar to arrow 3.2, Rol activities directly contribute to
improving SSG in the overlapping areas where the activities and envisaged
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outcomes are similar or identical. RoL activities indirectly contribute to the
SSR process by working towards the RolL end-state and hence providing a
framework for the conduct of SSR activities. This framework includes the
establishment of the laws, institutions and cultures necessary to conduct
appropriate SSR activities; it also ensures the oversight and accountability
of the security sector and the reform process that aims at strengthening it.
In this regard, the RoL process works towards achieving its own end-state,
which provides the enabling environment necessary for the conduct of SSR
activities.

On the other hand, this category also shows how the SSG end-state
creates an enabling environment for RolL processes. As illustrated above,
efforts that aim to establish a well-governed security sector will also
contribute to the enabling environment necessary for the conduct of Rol
activities and the realisation of the respective outcomes and end-states.

These many relationships cutting across the SSR and Rol fields —
horizontally on the same level, but also diagonally on different levels — may
appear confusing at first sight. This is exactly the point where apparently
many policy-makers and practitioners seem to struggle when it comes to
establishing a shared conception of the relationships between SSR and RoL.
Even if they personally have a very clear understanding of the multilayered
and crosscutting relationships, there is certain to be someone else who sees
it differently but claims the same clarity of understanding.

In response, the proposed model aims to provide a heuristic
framework for locating these perspectives to identify potential overlap and
encourage a unified strategy and common vision, as well as the necessary
collaboration and coordination to design and implement integrated
programmes in the field. Indeed, whether viewed from a peacebuilding,
end-state or process perspective, or more ambitiously a holistic stance
which coordinates and integrates the various perspectives, RoL and SSR
should be pursued in tandem and as complementary and jointly planned
and conducted activities. At a conceptual level, both RoL and SSR share
common strategic goals, values and processes that offer, if not demand,
greater collaboration and unity of effort. Thus it is the hope here that
having outlined and detailed the conceptual perspectives of RoL and SSR
and the ways in which these perspectives are interdependent and mutually
beneficial, one step is taken closer to this effort.
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CONCLUSIONS

As demonstrated throughout this paper, RoL and SSR are viewed within
peacebuilding contexts in a number of different ways. Because of this lack
of a unified vision or conceptual clarity, the many overlaps, mutual benefits
for peacebuilding objectives and complementary aspects of the two
concepts have often gone unnoticed by some in the policy and practitioner
communities. RoL and SSR constitute core components of an effective,
multidimensional peacebuilding approach. Establishing a stronger
understanding of each concept is a necessary first step in developing better
articulated and designed peacebuilding strategies and more successful
implementation of RoL and SSR efforts on the ground.

The relationship between RolL and SSR, particularly in peacebuilding
contexts, is multilayered and complex, and therefore best approached from
a holistic perspective. This has important implications for coordination and
programming across Rol, SSR and other peacebuilding efforts. However,
the call for ‘holistic’ understandings of and approaches to Rol, SSR and
peacebuilding has often been made without a clear understanding of what
holistic actually means. To overcome this ambiguity, the paper provides the
conceptual tools to substantiate a ‘holistic’ approach to RoL and SSR within
a peacebuilding framework by capturing the breadth and
interconnectedness of different issues and actors, promoting outcome-
oriented approaches that link goals to context-driven needs and as a
consequence helping to bridge policy-practice gaps.
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To this end, Sections 2—4 provided an overview of the conceptual
evolution and understandings of peacebuilding, RoL and SSR, as well as the
conceptual and practical place of RoL and SSR within a peacebuilding
framework. As these sections showed, the concepts have often been
invoked by a range of actors with diverse perspectives and purposes.
However, conceptually both RoL and SSR share similar historic roots and
purposes and have evolved out of shared contexts and experiences on the
ground. During the course of their evolution, their meanings expanded with
the range of actors engaged and experiences in the field. These varying
perspectives were captured broadly as a peacebuilding perspective, end-
state perspective and process perspective.

Despite the varying meanings and perspectives, rather than
inherently conflicting, the discussions in Sections 3 and 4 began to show the
common place and function of RoL and SSR within an understanding of
peacebuilding as a multidimensional activity. In turn, Section 5 illustrated
the linkages between RolL and SSR across these perspectives and the
potential for collaboration and integration. Bringing the two concepts
together, RoL and SSR are shown to be intertwined, interdependent and
mutually reinforcing, especially from the peacebuilding and end-state
perspectives. Likewise, linkages and interdependent characteristics are also
found within the process-based perspective, which prioritises institutional
capacity building. However, despite these interdependences and linkages,
the analysis conducted here demonstrated that conflicts and tensions are
likely to emerge as practitioners and policy-makers fail to coordinate their
efforts from a strategic perspective — i.e. within a shared theory of change
and desired outcomes or end-states — and are unwilling to harmonise and
build cooperation, with a view to the greater ‘peacebuilding goods’, instead
of exclusively focusing on their organisational interests and agendas.

Despite their positive linkages, a coordinated and integrated
approach to RoL and SSR remains elusive within and between the two
fields, which carries the potential for tension and conflict at the policy and
practical levels. Three interrelated factors help explain why the relationship
remains ambiguous and contested despite efforts to strengthen
coordination and integration. First, RoL and SSR continue to be conceptually
ambiguous on their own, given the various policy communities and
perspectives related to the concepts; second, when efforts have been made
to link the concepts, conceptual ambiguity has increased due to poor
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articulation of their multilayered relationship; and third, often these
conceptual ambiguities meet particular organisational cultures, mandates
and interests, which increases the risk of confusion and ambiguity (which at
times is done intentionally in order to make space for these cultures and
interests). While there are promising efforts to strengthen coherence and
coordination of RoL and SSR assistance through the promotion of holistic
frameworks, the conceptual ambiguities and ‘real-world constraints’ have
remained, constituting important obstacles that can potentially hinder or
undermine these efforts.

In light of these challenges, the conceptual framework presented in
Section 5 serves two purposes. One is to illustrate the complex relationship
and explain the potential origins of this conceptual ambiguity and the
consequences in terms of coordination and programming; second, it
provides the basis for shared understandings among policy-makers and
practitioners regarding the beneficial relationship between RolL and SSR.
This should allow policy-makers and practitioners to find common ground
and identify overlapping interests within process, end-state or
peacebuilding perspectives. Hopefully it will also promote outcome-
oriented approaches that link goals with context-driven needs and
overlapping processes, and thus facilitate coherent and coordinated
implementation on the ground.

The question of what the relationship between the RoL and SSR
concepts looks like and how it is understood by policy-makers and
practitioners can be answered simply as follows. The relationship is
complex and multilayered; it is interdependent and calls for integrated
approaches, especially holistic RoL and SSR frameworks; yet it remains
unnecessarily contested and ambiguous, due to the persistent lack of
conceptual clarity within the RolL concept and significant policy-practice
gaps for both RoL and SSR. In this sense, SSR is clear at the end-state level
but not on the process level; while Rol is less clear on both. While the
interdependent relationship between RolL and SSR has been more widely
accepted within an end-state perspective, its perceived scope seems to be
narrower and more selective within the process perspective. In part this can
be explained by different and often competing organisational mandates,
cultures and interests of those engaged in RolL and SSR promotion.

This leads to the follow-up question of how the conceptual
relationship between RolL and SSR can be better understood. An initial
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answer is provided with the heuristic framework developed and explained
in Section 5. Again, this framework attempts to map the different
perspectives of RoL and SSR and their relationship in order to highlight
overlaps and complementarities. Ideally, this serves as a foothold from
which more coordinated and cohesive strategies and programme designs
can be developed and implemented.

A final and related question, how this better understanding should
foster coordination and integration of RoL and SSR approaches, demands
greater attention. While the conceptual framework provided in this paper
can contribute to shared understandings, it only provides a first step
towards more holistic approaches. Thus a key question that remains is how
to overcome differences in understandings across the different donor
agencies in general, and how this can happen not only on a conceptual level
but also at the practical level. Further policy-oriented empirical research is
required to suggest pragmatic ways that build on the basis of shared
conceptual understandings but move beyond to foster real-world
cooperation and integration of structures, policies and programmes on
both policy-making and programming levels. This study hopes to have
contributed to this endeavour by suggesting a heuristic framework for both
policy-makers and practitioners engaged in RoL and SSR promotion within
peacebuilding contexts to identify common strategic goals and outcome-
oriented approaches based upon context-driven needs and utilising
overlapping processes and methods for implementation.

Without a doubt, rule of law and security sector reform constitute
critical elements of effective multidimensional peacebuilding. At a
conceptual level they share common normative frameworks and desired
outcomes as well as shared values and methodologies for implementation.
In fact, each is dependent upon the other for its own success. As a result,
RoL and SSR should be pursued in tandem and as complementary and
jointly planned and conducted activities However, before this can happen
their conceptual meanings and similarities need to be better articulated
and understood. The heuristic framework developed here hopes to
contribute to this effort.
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Oliver P. Richmond, The Transformation of Peace (New York: Palgrave Macmillan, 2005);
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democratisation, the rule of law, human rights, free and globalised markets and
neoliberal economic development.

Richmond, ibid., pp. 177-180, 202—-207.

By ‘theory of change’ we refer to the underlying strategy or programme logic that sets
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programming usually distinguishes between three levels of results, namely the output,
outcome and impact levels. OECD DAC, Glossary of Key Terms in Evaluation and Results-
Based Management (Paris: OECD, 2002). The ‘output level’ refers to the direct results of
a programmatic intervention — and its processes, activities and inputs — which are
relevant to the achievement of outcomes. The ‘outcome level’ refers to the envisaged
effects of an intervention. ‘Outcomes’ are the short- and medium-term results of the
programme outputs and cannot be directly controlled by the implementers. The ‘impact



27
28

29

30

31
32

33
34

35

36

37

38

39

40
41

The Rule of Law and Security Sector Reform 75
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the Rule of Law’, in Charles T. Call and Vanessa Wyeth (eds), Building States to Build
Peace (Boulder, CO: Lynne Rienner, 2008), p. 123; Stromseth et al., note 36, pp. 68-77;
Call, note 43, pp. 6-9.

Tamanaha, note 39, p. 91-92.

Jensen, note 64, p. 123.

Ibid., p. 123.

Tamanaha, note 39, p. 99-101.

Ibid., p. 91; Samuels, note 34.

Stromseth et al., note 36, p. 134. For their discussion on security as a precondition for
the rule of law and peacebuilding in general, see pp. 134-177.

For a critical discussion about the role of the rule of law in promoting economic
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the rule of law in terms of operational constraints, available legal action (areas of
redress) and governance and oversight mechanisms.

In a relatively recent paper, Scheye proposes a needs-based and problem-solving
approach to RolL promotion in fragile and post-conflict states. Such an approach
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There is a clear need to better understand the relationship between two
concepts at the heart of peacebuilding: the Rule of Law (RoL), and
Security Sector Reform (SSR). If it is acknowledged in principle that they
are interdependent, in practice enduring conceptual ambiguities and
contradictions undermine latent synergies. As a consequence,
international donor agencies are under increasing pressure to
demonstrate the benefits of their RoL and SSR assistance. This SSR Paper
moves the RoL-SSR debate forward through examining these activities
jointly within a peacebuilding context. It proposes a heuristic framework
that helps to rationalize this relationship on a conceptual level,
demonstrating that RoL and SSR are interdependent and mutually
reinforcing. The resulting framework provides a basis for the
development of coherent policies that can support the development of
coordinated, complementary programmes on the ground.
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