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Chapter 1

Introduction: Roman Law and Maritime Commerce

Peter Candy and Emilia Mataix Ferrdandiz

It is a curious fact that the two seminal studies of the last century to work at
the interface between Roman law and maritime commerce were both written by
scholars based at the Université de Lyon: the first, Paul Huvelin’s study of the his-
tory of Roman commercial law (Etudes d’histoire du droit commercial romain), which
was published in 1929, five years after the author’s premature death at the age of
fifty-one; and the second, Jean Rougé’s Recherches sur | organisation du commerce
maritime en Mediterranée sous ['empire romain, which was published in 1966. The
two works, written by a jurist and historian respectively, provide a useful starting
point for considering the potential and pitfalls of an interdisciplinary approach to
the study of long-distance trade. Though they were written some fifty years apart,
the structure of each work shows a similarity of approach that has continued to
have a lasting impact on the study of the subject to this day. A brief examination
will therefore serve to provide context to the studies in this volume, which repre-
sent a move toward a holistic, interdisciplinary approach to the study of Roman
law and maritime commerce.

To begin with Huvelin’s study, this was divided by the author into two parts:
the ‘external history’ (histoire externe) and the ‘internal history’ (histoire interne)
of Roman commercial law. In the first part, Huvelin sought to locate the law’s
development within its broader historical context. To this end, he divided Rome’s
history into four periods, beginning with the origins of Rome to the end of the First
Punic War and ending with the late empire, with the death of Justinian. For each
period, he wove together aspects of Rome’s political, social and economic history
in an attempt to throw light on institutional questions integral to the develop-
ment of the city’s commercial law. The topics addressed included, among other
things, the institution of commercium, procedural developments and the inter-
nalisation of the ius gentium. In the second part, Huvelin turned to the internal
history of Roman commercial law. This he understood as consisting in a large part
of maritime law (droit maritime), which he proposed was generally concerned with
three issues: (i) the exploitation of the ship; (ii) the juridical acts required to carry
out the intended enterprise; and (iii) contractual and delictual liabilities incurred
during the course of navigation. Under these heads, Huvelin variously discussed
the actiones furti et damni adversus nautas, the receptum nautarum, the actiones exer-
citoria and institoria, the lex Rhodia de iactu and nauticum foenus.



2 Peter Candy and Emilia Mataix Ferrandiz

In terms of structure, the manuscript, which Henri Lévy-Bruhl stated in the
preface had been published with only minor alterations, provides no explanation as
to the rationale behind the division of the study into two parts, nor of the author’s
conception as to the relationship between them.! The conceptual origins of the
Etudes d’histoire, however, can be detected (at least in part) in Huvelin’s earlier work.
In the introduction to his doctoral thesis, a historical essay on the law of Mediaeval
French markets and fairs, the author distinguished between the law’s external his-
tory (‘the circumstances which have influenced the running of fairs . . . and, particu-
larly in France, the influence that has had on their development in connection with
the Crown, the Church, and the constitution of society’) and its internal develop-
ment (‘the internal organisation of these fairs and . . . all the privileges which give
the life of fairs an original character’), and divided the study along these lines.” Some
seven years later, Huvelin went on to adopt the same distinction in a broader study
of the history of commercial law, which dedicated:

‘One part to the history of our law, that is to say to the examination of the influence
that the various manifestations of economic and social life have had on commercial
institutions. The external history of commercial law is therefore based on the very
history of commerce and trade policy. It must review the various civilisations, and
draw attention to the significance and the forms that commercial law has taken
in each of them. . . Another part to the internal history of commercial law, that is
to say, to the historical study of each commercial institution taken independently,
showing the general progress of the institution, and the immediate precedents of its
modern form.”

The significance of Huvelin’s choice of structure emerges from the context of the
distinction between external and internal methods in the writing of legal history.
In a chapter published in the Oxford Handbook of Legal Studies in 2005, D Ibbetson
explains that:

‘A convenient and conventional division can be made between ‘internal’ and ‘external’
legal history. The former, we might say, is the history of lawyers’ law, of legal rules and
principles. Its sources are predominantly those that are thrown up by the legal process:
principally statutes and decided cases, supplemented where possible with lawyers’ lit-
erature expounding the rules and occasionally reflecting on them. The latter is the
history of the law in practice, of legal institutions at work in society rather than legal
rules existing in a social, economic, and political vacuum. The former, defined by its
own terms, is bounded within its own field of reference; the latter, in its very nature, is
necessarily unbounded.”

Ibbetson wrote this passage principally in the context of the common law tradition.
However, as M Hoeflich has shown, the distinction had its origins in civilian juridi-
cal thought long before Langdell, Maitland and Ames were laying the foundations
of modern legal history in the common law world.” According to L Raggi, the dis-
tinction can be traced back to Gottfried Wilhelm Leibniz, who before he turned his
considerable powers to mathematics had studied (Roman) law and philosophy at
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Leipzig (1661-1663), before publishing a series of jurisprudential treatises shortly
thereafter.® According to Leibniz, a natural lawyer, the internal history of law con-
cerned the history of the development of the law’s substance (that is, its principles
and legal rules, through a process of reasoning), as opposed to its external history
(that is, connected political and historical events), which though necessary for
understanding that development, provided only the supporting structure (admi-
niculum) within which that development took place.” As Raggi noted, it was a
corollary of this view that the motivating principle for the development of the law
was considered internal to the law itself; the law’s ‘external history’ providing only
the framework within which legal change occurred on a rationalistic basis.®

By the time Huvelin was writing over two centuries later, Leibniz’s thought,
though influential on other natural lawyers and the Pandectists, had since been
transformed by Friedrich Carl von Savigny. Savigny, the founder of the German
‘historical school’ of jurisprudence, believed that law was not merely an emana-
tion of reason (ratio scripta), but rather could only be understood, in the words
of A Rahmatian, as ‘the product of history and an organic development which
embodies the culture, tradition and character of a people’.” One consequence of
this new understanding was to bring the law’s external history into closer contact
with the history of its internal development: no longer was history simply a prop
but indispensable to reaching an understanding of a nation’s ‘sources’ of law, which
were the fons et origo of its legal rules and principles.'® In maintaining the distinc-
tion between the generation of legal principles (a product of history) and their
analytical and systematic refinement (a matter of legal science, or Rechtswissen-
schaft), Savigny therefore simultaneously maintained, albeit on a different footing,
the distinction between the external and internal history of law. In France, this
approach was taken up by (among others) the jurist Henry Klimrath (1807-1837),
who argued for a programme of research into the history of French law in which
lawyers studied both the external history of law (‘the history of the sources of law
and the political and social events necessary for their explanation’) and its internal
history (‘the substantive history of the law, its provisions and its principles’)."!

From this perspective, Huvelin’s decision to adopt the internal/external dis-
tinction can be understood as the application of a conventional methodologi-
cal approach to a subject of contemporary historical interest. As F Audrun has
observed, the choice to study first markets and fairs, and later the history of com-
mercial law more generally, was inspired by the German, Belgian and French
historiography of the period, which was breaking free from the orthodoxy of com-
posing national political histories to forge new paths in the study of social and eco-
nomic history. Huvelin, in taking up a topic that had yet to be subjected to holistic
analysis, nonetheless treated it within a traditional legal historical framework.'? It
was probably this feature that led Henri Pirenne, one of the leading contributors
to this new historiography, to comment that although he thought Huvelin’s early
work ‘remarkable’, it also came across as ‘abstract’ and ‘systematic’.

The same bipartite division is also exhibited by Rougé’s study into the organ-
isation of maritime commerce during the high Roman Empire. A historian trained
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at the Sorbonne in Paris, Rougé was taught by renowned scholars such as Gustave
Glotz, Jerome Carcopino, and André Piganiol, the latter of whom, as the supervi-
sor of his dissertation on the Ostian corporations, inspired his passion for Roman
economic and social life.” In the introduction to the Recherches, Rougé drew
attention to the near total absence in contemporary studies of ancient commerce
of, in his words, a focus upon ‘the internal structure and infrastructure of maritime
commerce, that is to say, its organisation’.'* Instead, these studies tended either
to have been composed in a sweeping style, particularly those written before the
advent of modern economics, or, if they did take account of modern economic
science, to focus upon the agricultural economy so that maritime commerce was
treated only briefly and with a degree of superficiality.

Two works, however, were excluded by Rougé from criticism: the introduction
to Levin Goldschmidt’s Handelsrechtsgeschichte (1891) and Huvelin’s ‘magisterial
work’, the Etudes."” These, the author suggested, were a reminder that even if the
history of maritime commerce during the Roman period remained in a large part
to be written, still there was one aspect of its operation that had long been the
focus of attention: the study of its law. Besides these exceptional works, however,
Rougé was quick to point out that the legal historical studies into the subject
tended mostly to be fragmentary and failed to provide an insight into the general
conditions of maritime commercial activity.

Rougé’s project was therefore to integrate the different aspects of the organ-
isation of Roman maritime trade into a coherent whole. To this end, he divided
the work into three parts: first, the infrastructure of maritime commerce (the sea,
the ship, sailing routes, and ports); second, the ‘structure’ of maritime commerce
(as he put it) or ‘les gens du commerce’; and third, ‘les problems économico-
juridiques’, which the author stated would be addressed ‘as far as possible from
the point of view of the historian and not the jurist’.'® In the introduction to the
third part, however, Rougé explained that though the book was divided into three
parts, these fell into two overarching sections: first, ‘the study of maritime trade
in an external way: the study of its infrastructure, the study of its personnel’; and
second, ‘the problems posed by the practice of maritime trade both from a strictly
legal and from an economic point of view’.!” Though Rougé therefore adopted the
same broad framework as Huvelin, his focus upon the process by which maritime
trade was conducted rather than upon the internal history of the law’s develop-
ment (in the author’s own words, a study of the law ‘properly so-called’), led him
to keep his treatment of the legal materials on a ‘purely historical level’: that is,
the ‘study of the texts and institutions not in and for themselves, but only to try
to extract from them living data, apt to show us the problems that a merchant in

the Roman period had to solve’.'®

THE PRESENT VOLUME

Taken together, both Huvelin and Rougé were conscious of the need for a holis-
tic approach to the study of the relationship between Roman law and maritime



Introduction: Roman Law and Maritime Commerce 5

commerce. Each, however, was constrained by the internal/external distinction
in their treatment: the former focusing upon the law’s internal history, the latter
upon the insights the legal texts could yield into the social and economic reality
of long-distance trade during the Roman period. The present volume makes no
pretension at seeking to overcome this distinction, which has its roots in both
the development of legal history as a discipline and philosophy. One limitation of
earlier studies, however, which modern scholarship is beginning to address, con-
cerns the range and treatment of a variety of different kinds of evidence. Though
Rougé, for example, acknowledged the importance of archaeological, epigraphic
and papyrological evidence, these were only treated briefly in the introduction
under the heading of the ‘auxiliary sciences’ and subordinated throughout the
work to the textual evidence.”

Since the publication of these authors’ works, however, the availability of new
evidence, together with the development of new methods by which to study and
interpret the sources, has opened up exciting possibilities in the study of Roman
law and maritime trade from a holistic perspective. The advances in our knowledge
of the conduct of ancient long-distance trade, particularly in the past sixty or sev-
enty years, have been propelled to a large extent by archaeological research. The
growth of maritime archaeology, which Rougé regretted was only in its infancy at
the time he was writing his own work, has provided access to the wealth of mate-
rial remains preserved at shipwreck sites in both the Mediterranean basin and the
Black Sea. These sites, the great majority of which consist of the remains of clay
amphorae deposited on the seabed (sometimes preserving parts of the hull under-
neath), provide unparalleled insights into the technological aspects of ancient
shipping, including construction and stowage techniques.” Moreover, the compo-
sition of the cargoes and the patterns of their distribution help toward an under-
standing of sailing routes, trade flows and the economics of maritime trade more
generally.”! In terms of the infrastructure that supported the distribution of these
commodities, research into ports around the Mediterranean seaboard and beyond
has yielded new insights into their capacity and operation. Owing to the Portus-
Limen project, for example, we now possess a much better understanding of the
roles and connectivity of early ancient ports in their Roman and Mediterranean
context.”” Similar developments can also be traced in connection with the study
of storage and warehousing, which has moved beyond the study of individual sites
toward understanding their role within extended supply chains, in addition to a
new appreciation of their social and economic importance.”

The discovery and publication of epigraphic sources has also contributed
greatly to our understanding of the human context of maritime commerce during
the Roman period.** The great variety of funerary inscriptions, together with those
associated with the collegia, provide a unique insight into the world of les gens du
commerce and the life of ancient port communities. Another epigraphic source
consists in the remains of tabulae on which the written record of contracts and
other arrangements were preserved. Alongside tituli picti (that is, markings made
on the side of containers during the distribution process), these take us into the
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heart of the transactions that were the lifeblood of maritime trade. Occasionally,
too, the discovery of official inscriptions furnishes evidence of the institutional
architecture governing trade: such as the regulations concerning the collection
of customs duties at Ephesus, fragments of Diocletian’s Price Edict, and now a
new inscription discovered at Rhodes, which (if authentic) would provide unique
evidence of the text of the so-called lex Rhodia de iactu.”

Finally, engagement with the papyri has opened up a rich and important
source of evidence to renewed scrutiny.® Papyrological sources provide a unique
insight into contractual arrangements between merchants, carriers and financiers
operating in Egypt during the Ptolemaic, Roman and Byzantine periods. Though
these documents, which range from dossiers connected with financing agreements
(nautikai syngraphai) to freight contracts (naulotikai), were once considered special
to the Egyptian context, new research has shown that the mutual interpretation of
these different sources alongside Roman juristic texts can yield productive results.

Building upon the works of Huvelin, Rougé and the scholarship of the half cen-
tury just past, the papers in this collection proceed on the basis of a commitment
to interdisciplinary engagement, particularly between specialists in a variety of dif-
ferent sources of evidence and legal historians. The arrangement of the chapters
broadly follows the different kinds of evidence with which each of our contribu-
tors have engaged (literary, archaeological, epigraphic, papyrological), which both
allows for some fluidity but also draws attention to some of the common historical
questions that arise out of the mutual interpretation of different bodies of material.

In Chapter Two, Gabriele Cifani combines the evidence of archaeological and
literary sources to argue that archaic Rome had already developed a maritime
culture, owing to its participation in wider patterns of trading activity across the
Mediterranean basin from as early as the sixth century Bc. Peter Campbell (Chap-
ter Three), meanwhile, takes the literary and archaeological evidence in a differ-
ent direction, arguing for a new theory of ‘contingent movement’, which seeks to
explain the process of navigational decision-making as a series of responses to the
changing maritime environment in a commercial context. Turning more squarely
to the literary sources, Anna Tarwacka (Chapter Four) draws attention to the
legal questions that arose concerning the status of individuals captured by pirates
and the juridical implications of their release. In Chapter Five, Annalisa Marzano
demonstrates the importance of personal and social ties to the viability and con-
duct of maritime enterprise during the Roman period, supported in a large part by
the evidence of inscriptions. Next, Emilia Mataix Ferrandiz (Chapter Six) draws
our attention to the interface of public and private in the context of the annona,
with particular reference to monumental inscriptions and the tituli picti inscribed
on Dressel 20 amphorae. In Chapter Seven, Gianfranco Purpura demonstrates the
indispensable role of written documentation in the context of transport in bulk,
achieving at the same time the integration of the papyrological texts with a full suite
of archaeological, epigraphic and juristic material. Next, Eva Jakab (Chapter Eight)
examines the relationship between the financing of maritime trade and warehousing
arrangements through the lens of the epigraphic evidence supplied by the tablets in
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the archive of the Sulpicii; and in Chapter Nine, Peter Candy stays with the theme
of maritime credit to offer a new interpretation of TPSulp. 78, one of the tabulae
preserved in the archive. Finally, in Chapter Ten, Roberto Fiori shows how the tra-
ditional trichotomy used to distinguish different configurations of the contract of
letting and hiring is not sustainable in light of the approach taken by the Roman
jurists to the interpretation of maritime freight agreements, such those preserved in
the papyri.

As the range of papers in this volume shows, the collection is intended as a
demonstration of the potential for interdisciplinary engagement between Roman-
ists and scholars in other disciplines with a common interest in Roman legal,
social and economic history. U Babusiaux recently remarked that:

‘The task of future research on Roman law can only be to combine the traditional
dogmatic study of private law with the impulses offered by the ancient history of law
and modern trends in ancient studies. These two perspectives are not opposites, but
can be mutually productive and lead to new questions when joined, which in turn also
lead to new insights.’*’

In these terms, research into the relationship between Roman law and maritime
commerce represents an excellent opportunity to integrate the study of different
sources of evidence in the writing of legal history and to bring these two perspec-
tives — the internal and the external — together in new and productive ways.

BIBLIOGRAPHY

Armgardt, M. (2014), ‘Leibniz as Legal Scholar’, Fundamina 20, pp. 27-38.

Arnaud, P (2011), ‘Ancient Sailing-Routes and Trade Patterns: The Impact of
Human Factors’, in D. Robinson and A.I. Wilson (eds), Maritime Archaeology
and Ancient Trade in the Mediterranean (Oxford: Oxford Centre for Maritime
Archaeology), pp. 61-80.

Arnaud, P and Keay, S. (eds) (2020), Roman Port Societies: The Evidence of Inscrip-
tions (Cambridge: Cambridge University Press).

Aubert, ].J. (2020), ‘Law and Life in Roman Harbours’, in P Arnaud and S. Keay
(eds), Roman Port Societies: The Evidence of Inscriptions (Cambridge: Cambridge
University Press), pp. 198-215.

Audren, E (2001), ‘Paul Huvelin (1873-1924): juriste et durkheimien’, Revue
d’Histoire des Sciences Humaines, Vol. 4, pp. 117-130.

Babusiaux, U. (2016), ‘The Future of Legal History: Roman Law’, AJLH 56(1),
pp. 6~11.

Chankowski, V., Lafon, X. and Virlouvet, C. (eds) (2018), Entrepdts et circuits de
distribution en Méditerranée antique (Athens: Ecole francaise d’Athénes).

du Plessis, PJ. (2020), ‘Modes of Roman Legal Reasoning in Context: A Brief
Survey’, in B. Spagnolo and J. Sampson (eds). Principle and Pragmatism in
Roman Law (Oxford: Hart Publishing), pp. 27-36.



8 Peter Candy and Emilia Mataix Ferrandiz

Goldschmidt, L. (1891), Handbuch des Handelsrechts (Stuttgart: E Enke).

Harris, W.V. and lara, K. (eds) (2011), Maritime Technology in the Ancient Economy:
Ship-design and Navigation (Portsmouth, R.L.: JRA).

Hoeflich, M.H. (1986), ‘Law & Geometry: Legal Science from Leibniz to Langdell’,
AJLH 30(2), pp. 95-121.

Huvelin, P (1897), Essai historique sur le droit des marchés et des foires (Paris:
A. Rousseau).

Huvelin, P (1904), Lhistoire du droit commercial (Paris: Cerf).

Huvelin, B (1929), Etudes d’histoire du droit commercial romain (histoire externe-droit
maritime) (Paris: Recueil Sirey).

Ibbetson, D. (2005), ‘Historical Research in Law’, in M. Tushnet and B Cane
(eds), The Oxford Handbook of Legal Studies (Oxford: Oxford University Press),
pp. 863-879.

Keay, S. (2020), ‘The Context of Roman Mediterranean Port Societies: An Intro-
duction to the Portuslimen Project’, in P Arnaud and S. Keay (eds), Roman
Port Societies: The Evidence of Inscriptions (Cambridge: Cambridge University
Press), pp. 1-35.

Klimrath, H. (1843), ‘Programme d’une histoire du droit francais (1835)’, in
Travaux sur Uhistoire du droit francais, Vol. 1 (Paris-Strasbourg: Joubert),
pp- 88-112.

Langlois, C.V. and Seignobos, C. (2014), Introduction aux études historiques (Lyon:
ENS Editions).

Leibniz, G.W. (1771), Nova methodus docendae discendaeque wrisprudentiae (Pisa:
Aug. Pizzorno).

Leibniz, G.W. (2017), The New Method of Learning and Teaching Jurisprudence
According to the Principles of the Didactic Art Premised in the General Part
and in the Light of Experience, trans. C.M. de Iuliis (New Jersey: Talbot
Publishing).

Meyer-Termeer, A.JM. (1978), Die Haftung der Schiffer im griechischen und
romischen Recht (Zutphen: Terra).

Raggi, L. (1959), ‘Storia esterna e storia interna del diritto nella letteratura
romanistica’, BIDR 62, pp. 199-222.

Rahmatian, A. (2007), ‘Friedrich Carl von Savigny’s Beruf and Volksgeistlehre’,
JLH 28(1), pp. 1-30.

Rice, C. (2016), ‘Shipwreck Cargoes in the Western Mediterranean and the
Organization of Roman Maritime Trade’, JRA 29, pp. 165-192.

Richard, E (1991), Jean Rougé (1913-1991)’, Revue des Etudes Augustiniennes
37(2), pp. 196-198.

Rougé, J. (1966), Recherches sur U'organisation du commerce maritime en Méditerranée
sous 'Empire romain (Paris: S.E.V.PE.N.).

Van Oyen, A. (2020), The Socio-Economics of Roman Storage: Agriculture, Trade,
and Family (Cambridge: Cambridge University Press).

Virlouvet, C. and Brigitte, M. (eds), Entrepdts et trafics annonaires en Méditerranée:
antiquité-temps modernes (Rome: Ecole francaise de Rome).



Introduction: Roman Law and Maritime Commerce 9

Wilson, A.L. (2011), ‘Developments in Mediterranean Shipping and Maritime

Trade from the Hellenistic Period to AD 1000’, in D. Robinson and A.I. Wilson
(eds), Maritime Archaeology and Ancient Trade in the Mediterranean (Oxford:
Oxford Centre for Maritime Archaeology), pp. 33-59.

NOTES

1.

Nk

In the preface, Lévy-Bruhl explained that the manuscript consisted of notes written in
the period between the outbreak of the Great War and 1920. Apparently Huvelin had
not intended the work for publication: Huvelin (1929), pp. v—vi.

. Huvelin (1897), pp. 30-31:

‘Thistoire externe des foires, des circonstances qui ont influencé sur la marche en avant
depuis I'antiquité, et, particulierement en France, de 'action qu'ont eu sur leur développe-
ment la royauté, I'Eglise et la constitution de la société . . . I'histoire interne des foires,
c'est-a-dire de leur organisation propre, et de 'ensemble des privileges, qui, en donnant
a la vie des foires un caractére original, assuraient avant tout la régularité du commerce’.

. Huvelin (1904), p. 26:

‘Une partie consacrée a I'histoire de notre droit, c’est a dire a 'examen de I'influence
que les différentes manifestations de la vie économique, sociale, ont exercée sur les
institutions commerciales. Chistoire externe du droit commercial est donc basée sur
I'histoire méme du commerce et de la politique commerciale. Elle doit passer revue
les diverses civilisations, et mettre en relief 'importance et les formes que le droit du
commerce a prises dans chacune d’elles . . . Une partie consacrée a I'histoire du droit
commercial interne, c’est a dire a 'étude historique de chaque institution commerciale
prise séparément, en dégageant la marche générale de cette institution, et les précé-
dents immédiats de sa forme moderne’.

Ibbetson (2005), p. 864.

See, generally, Hoeflich (1986).

Raggi (1959). For a brief but comprehensive biography, Armgardt (2014), pp. 28-33.
Leibniz (1771), I1.28-29; and for the following translation, Leibniz (2017):

‘Now we must turn to the Historical aspects. Historical Jurisprudence is both internal
and external: the former penetrates the very substance of the Jurisprudence; the latter

is only a support, and necessary . . . The External History, necessary for jurisprudence,

is the Roman History which helps to understand Civil Law, the Ecclesiastical History

to penetrate Canon law; the History of the middle ages to decipher Feudal Law, and of
our time to comprehend the Public Law’.

. Raggi (1959), p. 207.

. Rahmatian (2007), p. 5. For a general overview, du Plessis (2020), pp. 30-33.
10.
11.
12.
13.
14.
15.

Raggi (1959), pp. 215-216.

Klimrath (1843), pp. 96-97.

Audren (2001), pp. 117-118.

Richard (1991), p. 196.

Rougé (1966), p. 8.

Rougé (1966), p. 9; Goldschmidt (1891).
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16.
17.
18.
19.

20.
21.
22.
23.

24.
25.
26.

217.

Peter Candy and Emilia Mataix Ferrandiz

Rougé (1966), p. 9.

Rougé (1966), p. 325.

Rougé (1966), p. 326.

Rougé (1966), p. 26. This attitude found its origins in the French approach to the
study of ancient history at the time, which began with the interpretation of the tex-
tual sources and only later expanded to the material evidence furnished by the so-
called ‘auxiliary disciplines’ (i.e. the ‘école méthodique francaise’). See, e.g. Langlois
and Seignobos (2014), Ch. 2.

See, e.g. Wilson (2011), pp. 33-59; Harris and Iara (2011).

See Arnaud (2011); also, Rice (2016).

Keay (2020).

On warehousing, see Virlouvet and Brigitte (2016); Chankowski, Lafon and Virlouvet
(2018); also, Van Oyen (2020).

See, generally, the papers collected in Arnaud and Keay (2020).

On the Rhodian inscription, see Aubert (2020).

The seminal papyrological study from the perspective of Roman law and maritime

commerce is Meyer-Termeer (1978).
Babusiaux (2016), p. 10.



Chapter 2

Aspects of the Origins of Roman Maritime Trade

Gabriele Cifani

The economy of early Rome is often represented in primitivistic terms of subsis-
tence and basic pastoralism, with very little attention paid to transmarine trade.'

As a matter of fact, early Roman engagement in maritime trade is often denied
in the literary tradition, probably in order to avoid any connection between the
idealised image of austere Roman ancestors (imagined as shepherds, farmers, sol-
diers and honest citizens) and maritime trade or piracy.’

This tradition had a strong influence on the historiography of early Rome, and
even the first modern works on Roman history tended to deny any involvement
of the city with the sea until the Punic wars, as shown by many works from the
eighteenth and nineteenth centuries.’ Such a reconstruction now seems implausible,
however.

The importance of Rome as the emporium of the whole of Latium and the
relevance of the maritime activity of the early city had already been stressed by
Theodor Mommsen,* and by the Italian archaeologist Giovanni Pinza, who first
described the Greek and Phoenician importation to early Rome as evidence of
long-distance trade.’

After the Second World War this picture became clearer following new dis-
coveries at the site of Rome, investigations of coastal settlements and sanctuaries
like Gravisca, Caere and Castrum Inui,® and, last but not least, with increasing
knowledge of Etruscan and Phoenician trading activity. Furthermore, the archae-
ological findings of the last two decades offer direct evidence of Rome as an active
Mediterranean emporium and site of cultural and trade interaction from the late
Bronze Age onwards.’

[t is useful to recall that the site of Rome, lying along the most important river
in central Italy and just thirty kilometres from the sea, reveals that maritime trade
was already important for the earliest communities. It should also be emphasised
that the high cost of land transportation in antiquity made any position along riv-
ers and close to the sea very important economically. This aspect was emphasised
by Aristotle and later by Cicero.® The maritime activity of Rome is quite clear
from the fourth century BC onwards.

According to Theophrastus, Latium itself was considered a land with tim-
ber resources useful for shipbuilding. The same author reports an attempt by the
Romans to establish a colony in Corsica, while the Periplus of the Pseudo Scylax
indicates Rome as the main harbour between Etruria and Campania.’
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For the Archaic Period, archaeological evidence allows us to propose a
reconstruction of Roman trade activity as part of a broader mid-Tyrrhenian
network, which included the traders of the southern Etruscan coastal cities
and Latium.

The lower course of the Tiber was certainly navigable in small flat-bottomed flu-
vial boats (caudicariae) or in shallow-draft oared ships like the archaic penteconters.'®

Ships soon became a symbol of wealth and part of the elites’ self-representation,
as shown by the numerous images of such vessels found in funerary contexts of the
southern Etruscan area. It is possible that these images were also a metaphor for
the journey to the afterlife.

A noteworthy example is a kantharos from the middle of the seventh century Bc
found in a tomb in the territory of Veii, just eleven kilometres northwest of Rome."!
The vase is decorated with a detailed image of a transport ship. This is represented as
having a square-rigged central mast and at least two decks, with horses on the lower
deck and armed men on the upper; the bow of the ship is reinforced with a ram.

Furthermore, the mouth of the Tiber was characterised by two large coastal
lakes that were linked to the sea by two artificial channels presumably constructed
between the ninth and the sixth centuries BC, as indicated by a recent analysis of
the delta evolution of the river."

Both ancient lagoons were possibly used as coastal harbours, but they were
also privileged areas for trade, fishing and salt production.

The fact that this area had been important since the origin of Rome is con-
firmed in the literary tradition with the reference to the age of Romulus and the
account of the rivalry with Veii for access to the resources of the Tiber delta, from
the period of Ancus Marcius until the fourth century Bc."

The mouth of the Tiber also played an important role as a landmark for coastal
navigation.
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Figure 2.1 Representation of a ship on a kantharos from the territory of Veii
(after Arizza et al. (2013)).
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Figure 2.2 Bronze model of ship from the area of Portus (after Depalmas (2005)).

It lies at the mid-point of the Tyrrhenian coast and opposite the Strait of
Bonifacio, the ancient fretum gallicum, which represents the most direct sea route
between central Tyrrhenian Italy and the south of France.'

The close relationship between the lower Tiber valley and Sardinia is attested
by the presence of imported Sardinian bronze objects in the early Iron Age con-
texts of Latium and Southern Etruria, including a bronze model of a ship from the
area of Portus."

In addition, recent surveys on the island of Tavolara, near the Strait of Boni-
facio, discovered an Iron Age settlement with many fragments of Villanovan
pottery. This reveals the importance of the Strait in sea trade activity from the
early Iron Age onwards.'®

Early Rome controlled the mouth of the Tiber through the fortified settlement
of Ficana. Furthermore, the area between the Capitolium and the Aventine was
the ancient cattle market (Forum Boarium) as well as the earliest fluvial harbour of
the city, from where the sea could have been easily reached. There is little knowl-
edge of this area for the Archaic Period, but the main evidence is offered by the
remains of one temple of the sanctuary of Fortuna and Mater Matuta, which was
built and restored in the course of the sixth century Bc."’

During the same century we can identify possible exportation from Rome to
the central and western Mediterranean and to Sardinia. The distribution of the
Etrusco-Corinthian Human Mask Group vases produced mainly in Rome — or at
least in the lower Tiber Valley — in the first half of the sixth century Bc, reveals two
maritime trade routes partially controlled by the city."®

The first, across the Tyrrhenian Sea, linked the mouth of the Tiber with Cam-
pania (Stabia) and Sicily (Palermo). The second was a route from the mouth
of the Tiber to Sardinia and thence to Massalia, and possibly other sites in the
Languedoc.
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Figure 2.3 Distribution map of the finds of Etrusco-Corinthian vases of the Human
Mask Group and possible sea routes in the sixth century BC (image by the author).

Within this framework, we can contextualise the problematic account of an
alliance between the Phocaeans and Rome in the age of Tarquinii, later reported
by Pompeius Trogus:

“Temporibus Tarquinii regis ex Asia Phocaeensium iuuentus ostio Tiberis inuecta amicitiam
cum Romanis iunxit; inde in ultimos Galliae sinus nauibus profecta Massiliam inter Ligures et
feras gentes Gallorum condidit . . .

In the time of King Tarquinius, a company of Phocaeans from Asia, sailing up the Tiber,
formed an alliance with the Romans, and proceeding from thence to the inmost part

of the gulf of Gaul . . .""

Despite the critical interpretation of this paragraph, which was presumably
influenced by the political aim of Pompeius Trogus to stress the ancient links
between Rome and Massalia,”® the source could reflect the existence of a treaty
between the two cities that controlled a vital sea route between the mouths of
the most important rivers in the western Mediterranean basin: the Rhone and
the Tiber.
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The archaeological evidence currently available also permits us to reconsider
the main document concerning archaic Roman trade: the first treaty between
Rome and Carthage, as reported by Polybius in the second century BC.

His description is as follows (Polyb. 3.22):21%":

‘The first treaty between Rome and Carthage was made in the year of Lucius Junius
Brutus and Marcus Horatius, the first Consuls appointed after the expulsion of the
kings, by which men also the temple of Jupiter Capitolinus was consecrated. This was
twenty-eight years before the invasion of Greece by Xerxes.

Of this treaty I append a translation, as accurate as I could make it, for the fact
is that the ancient language differs so much from that at present in use, that the best
scholars among the Romans themselves have great difficulty in interpreting some
points in it, even after much study. The treaty is as follows:

There shall be friendship between the Romans and their allies, and the Carthagin-
ians and their allies, on these conditions:

Neither the Romans nor their allies are to sail beyond the Fair Promontory, unless
driven by stress of weather or the fear of enemies. If any one of them be driven ashore
he shall not buy or take aught for himself save what is needful for the repair of his ship
and the service of the gods, and he shall depart within five days.

Men landing for traffic shall strike no bargain save in the presence of a herald or
town-clerk. Whatever is sold in the presence of these, let the price be secured to the
seller on the credit of the state—that is to say, if such sale be in Libya or Sardinia.

If any Roman comes to the Carthaginian province in Sicily, he shall enjoy all rights
enjoyed by others. The Carthaginians shall do no injury to the people of Ardea, Antium,
Laurentium, Circeii, Tarracina, nor any other people of the Latins that are subject to Rome.

From those townships even which are not subject to Rome they shall hold their
hands; and if they take one shall deliver it unharmed to the Romans. They shall build no
fort in Latium; and if they enter the district in arms, they shall not stay a night therein.’

The treaty defined areas with different rules and privileges. The first area is
Latium: an area under the hegemony of Rome, where piracy or any hostile acts
by the Carthaginians was forbidden and where presumably Punic traders could
benefit from the same rights as the Latins. The second is Western Sicily and, pre-
sumably, Carthage, where Romans and Latins had the same trading rights. The
third is Sardinia and the coastal area of North Africa, west of the Fair Promontory
(Cape Bon), where trade by Latins was permitted only under strict control and
was presumably taxed by the Punic authorities. The fourth is the region of the
Emporia, east of the Fair Promontory (corresponding to the historical region of
Tripolitania, in modern Libya) where the Romans and their Latin allies were not
admitted at all, except in the case of force majeure.

In order to evaluate the political meaning of the treaty we should consider it
in the context of trade in the late Archaic Period.

It should be recalled that from the beginning of the sixth century BC onwards,
trade throughout the Mediterranean was conducted in a new way, as revealed
mainly by the Greek sources, which distinguish between two models: prexis and
emporia.”
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Table 2.1 Prexis and emporia

Mediterranean models of trading

prexis emporia

approximative 8th—7th century BC 6th-5th century BC

chronology

traders aristocrats aristocrats and
professional traders:
emporoi, naukleroi

ships 10-30 tons; one mast up to 40 tons; one or
two masts

merchandise First: precious items, First: staples,

places of trade

e.g.: metals, fine ware,
perfumes, spices, fine

textiles. Secondly: oil
and wine.

harbours; aristocratic

e.g.: cereals; wine; oil.
Secondly: precious
items.

harbours; monumental

dwellings. sanctuaries

rules personal agreements official treaties between
between aristocrats states

authorities aristocrats public magistrates

Prexis refers to the traditional manner of conducting maritime trade, which
is well-described in the Homeric poems. Based on small fleets headed by aristo-
crats, who owned the ships and maintained personal contacts in the harbours of
arrival, it typically included the giving of gifts, exchange and mutual hospitality,
and piracy among the aristocrats themselves (xenia).

The identification of individuals of similar status and their descendants or
representatives for the purposes of mutual hospitality was emphasised by the
exchange of special tokens called tesserae hospitales, which bore the names of the
host and guest. It is worthy of note that one specimen, datable to the sixth cen-
tury BC, was found in the sanctuary of Fortuna and Mater Matuta in Rome and
bears the Etruscan inscription of a man (araz silgetanas spurianas), presumably a
foreign trader.”’

The model of prexis implies that transported goods were perhaps limited to
metals or precious items. The gross tonnage of the ships used between the eighth
and seventh centuries BC, as reconstructed from the remains of shipwrecks, still
lay within a limited range of between ten and about thirty tons, even though the
cargo was characterised by an increasing standardisation of transport amphorae.**
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Figure 2.4 Ivory lion plaque from the area of S. Omobono (after Cristofani (1990)).

We could consider prexis as a typical way of trading in the Iron Age and until
the seventh century BC, while during the sixth century maritime trade gradually
evolved into emporia.

The goods to be exchanged were now not only precious items, but also large
amounts of wine, oil and grain, which were part of the food supply of communities
living in major urban settlements. The activity was now carried out by professional
traders (emporoi) using rented ships owned by other businessmen (naukleroi), with
a greater degree of organisation.

Bigger ships could reach coastal trading settlements (emporia) where trade was
controlled and guaranteed by local authorities.

Significant changes in shipbuilding had also taken place by the end of the sixth
century BC.

Evidence from Archaic shipwrecks in the Mediterranean reveal vessels up to
twenty-five metres in length (for example, Grand Ribaud F; Gela 1), weighing
up to forty tons and carrying about 1,000 amphorae, while iconographic sources
provide evidence of two-masted ships.”’

In the Mediterranean basin the increase in sea trade activity is also shown by
the dramatic rise in the number of shipwrecks dating from the second half of the
sixth century onwards.”®

Trade agreements were no longer made between aristocrats but were ruled by
the central authorities by means of official treaties with neighbouring communities.

The widespread diffusion of fixed units of value as means of exchange was a
further step in the movement of trade accounting towards the public sphere.

The general model, as seen in the late Archaic Greek world, was that each
community exercised stronger control over maritime trade and piracy become
less frequent. Territorial borders, reinforced by fortresses and new sanctuaries,
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Figure 2.5 Grand Ribaud F shipwreck (after Long et al. (2006)).
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Figure 2.6 Histogram of shipwrecks (after Parker (1992)).

were more visible and more defended, which emphasised the political identity
of the territory. Finally, the business of trade protection began to be managed as
a monopoly by the public authorities, who levied specific taxes and decided who
could be admitted to their own emporia.

Connectivity between cities was increased and transaction costs reduced, bol-
stering trade across the Mediterranean Sea.”’

In the sixth century BC the new way of doing trade (emporia) certainly increased
the economic activity of the whole of central Tyrrhenian Italy, including, obvi-
ously, that of Rome, which held the political hegemony in the area.

Within this framework of maritime supremacy, the Carthaginians would have
negotiated new alliances with the mid-Tyrrhenian communities, including Rome,
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in order to counterbalance the rising naval power of the Greek traders in the Tyr-
rhenian Sea. As agreed by treaty, the Latins (and possibly the Etruscans) would
have been prevented from trading autonomously in the less stable territories con-
trolled by Carthage, that is, Sardinia and, above all, the region of the emporia in
Libya. This was a strategic area, where in 525 BC an attempt by the Spartan Prince
Dorieus to found a Greek colony at the mouth of the Kynips River was promptly
rebuffed by the Carthaginians.”

However, the text of the first treaty allows us to assume that Rome possessed a
maritime trade activity based first on the natural harbour provided by the mouth
of the Tiber, but also on the fleets of the allied Latin communities along the coast,
such as Ardea, Antium, Laurentium, Circeii and Tarracina.

Regarding Archaic Rome, our consideration of maritime trade activity must
include not only navigation for the transport of goods to be sold or exchanged, but
also the mooring of foreign ships in the harbour, their supply of food and water,
their escort along the mid-Tyrrhenian coast and possible piracy.

In fact, piracy was common in the ancient Mediterranean, and even in Greek
culture from Homer to Thucydides it was considered to be legitimate when its
purpose was to protect the territory or maritime trade of a polis.”

[t was only from the sixth century BC onwards that the centralisation of power
in political communities resulted in new rules regarding maritime trade. The main
focus of these was the reorganisation of a network of emporia controlled by the cit-
ies, in parallel with treaties and alliances between the major sea powers.*

This new institutional framework for maritime trade may have led to a reduc-
tion in piracy, the economic importance of which was partially substituted by tolls
and port duties paid to public authorities.

Furthermore, we should consider the complex and mixed nature of archaic
Mediterranean trade, involving the co-operation of people from different ethnic
areas and the movement of goods from various regions.

An example is offered by a western Greek wine amphora found in the Grand
Ribaud F shipwreck, from the beginning of the fifth century Bc. The vase bears the
inscription ‘maniies’, which is the Etruscanised name of a Latin sea trader, while
the inscription ‘CCCCCCCCCII’ on the same amphora is clearly the number 902
in the Latin writing system.’!

To sum up, our knowledge of the origins of Roman sea trade institutions can
only be acquired from a comparison of archaeological data and literary sources.

However, from the sixth century BC onwards, widespread Mediterranean inter-
actions and the existence of treaties with the main maritime powers, which had a
considerable degree of sophistication in terms of political and trade agreements,
confirm that archaic Rome was already, in cultural terms, a maritime society.
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Chapter 3

Contingent Movement: Seafaring,
Contracts and Law

Peter B Campbell

INTRODUCTION

By contrast to travel by road, which is relatively predictable, movement by sea
is beset by uncertainty. As R Laurence has argued in connection with roads,
movement has been under-theorised, with scholars often focusing on economy or
speed.! This chapter argues likewise for movement by sea. Unlike movement on
land, which is relatively direct and reproducible along roads or across landscapes,
movement at sea is dependent upon external forces such as winds, currents and
the sea state, the navigation of which requires constant situation-dependent deci-
sion-making. In the fields of archaeology and anthropology, the concept of con-
tingency has been used to interpret routine creation and decision-making relating
to seasonality in the agrarian countryside.” This chapter argues that contingency
can also be used as a means to interpret ship and harbour activity. Contingency is
not only descriptive of ship movement, but also a lens for examining the intercon-
nectivity between the individuals, vessels, infrastructure and social mechanisms
that comprised a maritime ecosystem for long-distance trade.

In Lucian’s Navigium the author describes one of the great Roman grain carri-
ers, the Isis, which had charted a course from Alexandria to Rome.’ Lucian’s tale,
however, finds the vessel at Piraeus after it had been driven far off course.

‘They set sail with a moderate wind from Pharus [Egypt], and sighted Acamas [Cyprus]
on the seventh day. Then a west wind got up, and they were carried as far east as Sidon
[Lebanon]. On their way thence they came in for a heavy gale, and the tenth day
brought them through the Straits to the Chelidon Isles [Asia Minor]; and there they
very nearly went to the bottom. I have sailed past the Chelidons myself, and I know the
sort of seas you get there, especially if the wind is SW. by S.; it is just there, of course,
that the division takes place between the Lycian and Pamphylian waters; and the surge
caused by the numerous currents gets broken at the headland, whose rocks have been
sharpened by the action of the water till they are like razors; the result is a stupendous
crash of waters, the waves often rising to the very top of the crags. This was the kind
of thing they found themselves in for, according to the master, — and on a pitch dark
night! However, the Gods were moved by their distress, and showed them a fire that
enabled them to identify the Lycian coast; and a bright star — either Castor or Pollux —
appeared at the masthead, and guided the ship into the open sea on their left; just in



24 Peter B Campbell

time, for she was making straight for the cliff. Having once lost their proper course, they
sailed on through the Aegean, bearing up against the Etesian winds, until they came
to anchor in Piraeus yesterday, being the seventieth day of the voyage; you see how far
they had been carried out of their way; whereas if they had taken Crete on their right,
they would have doubled [Cape] Malea, and been at Rome by this time."

Unlike periploi and itineraries, which present idealised routes, Lucian’s report
accords with the reality of sea travel, in a manner that is consistent with first
person accounts from the Bronze Age journey of Wenamun in The Tale of the
Shipwrecked Sailor, to the accounts of the voyages made by Paul and Synesius in
the Roman period.” Homer’s Odyssey and Apollonius’ Argonautica are also narra-
tives whose plots are driven by the contingencies of sea travel. The Isis’s voyage
started well, the vessel being carried to deep water and sighting Cyprus; however,
a west wind took them the wrong direction, forcing them to the Levantine coast.
In order to turn westwards, the ship had to sail north along the coast to Cilicia
before heading west, facing a number of challenging circumstances close to shore,
which required constant monitoring to avoid surge, currents and rocks. The crew
had to work against the wind, beating to windward in an exhausting and difficult
manoeuvre requiring constant adjustments. The final sentence indicates the ideal
route: keep Crete and Cape Maleas to starboard. However, as is often the case
at sea, the ideal route was unavailable to the vessel. As a result, the voyage is
described as a constant negotiation with the sea that, in this case, the mariners
were losing. It reveals how seafaring is both dependent upon, and a negotiation
with, natural forces from instance-to-instance and how changes — wind direction
and strength, storms, light levels and so forth — impact upon movement.

L Casson begins Ancient Trade and Society with an epiphany that he experi-
enced while reading a book on the ancient economy.® A scholar had stated that
a ship could sail from Alexandria to Puteoli in nine days, which is false for any
sailing vessel. Casson realised that Pliny the Elder writes of sailing from Puteoli to
Alexandria in nine days and that the scholar had assumed that the return journey
would have taken a similar time. Ships, however, do not behave like vehicles on a
road; the outward journey to Alexandria is quite different from the return. Rather
than nine days from Alexandria to Puteoli, Casson suggested it should be thirty-
nine days.’ Sulpicius Severus records a ‘prosperous voyage’, indicating exceptional
speed, of thirty days from Alexandria to Marseilles, which can be used as a bench-
mark for speed of travel from an eastern port to one in the west.”

In Casson’s own words, the author in question did not fully appreciate ‘the
special way sailing craft behave’.” More generally, it is probably fair to say that
scholars of the ancient world have traditionally had a form of sea blindness: a term
that was coined to describe the public’s inability to see their own large-scale con-
nectivity to global maritime activity.'® I would argue that this extends to scholar-
ship on popular subjects such as connectivity, mobility and island studies, which
do not fully engage with research into maritime activity. So far as maritime move-
ment is concerned, simplistic models are still prevalent. Tools such as ORBIS that
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calculate travel time in the aggregate fail to distinguish sea movement from the
steady travel rates on land."" The technical specifications of a vessel or the linear
distance between two ports will not accurately convey the time of travel, as ships
do not travel in straight lines or at steady speeds. Recently, a growth in studies of
maritime trade and connectivity in the ancient economy has brought welcome
external scholarship to the insular field of maritime archaeology; however, inter-
pretations by non-maritime specialists are sometimes affected by an insufficient
awareness of the realities of seafaring.'? This awakening corresponds to a signifi-
cant paradigm shift in the humanities, known as the ‘blue humanities’ or ‘oceanic
thought’, which centres the sea as a means to examine broad social questions.
This development offers promising engagement with maritime studies, though
archaeology has yet to meaningfully contribute to the blue humanities."

This chapter examines the special way that sailing craft behave and devises
a term for it: contingent movement.'* Lucian and Casson provide examples on
which to build the concept of contingency in seafaring. To define it simply, con-
tingent movement describes the way in which ships travel dependent on external
forces and the inherent risks therein, a negotiation with the marine environ-
ment subject to chance and changing circumstances. Ships move in a special way
because seafarers make decisions with each shift of the wind, changing current
or passing headland. This sequence is known as ‘contingent decision-making’ by
psychologists.”” It is not uncommon for two ships that leave port at the same time
for a common destination to experience different routes and travel times.'® There
is no road at sea, only starting and end points, and the path taken is conditional
and changes with each voyage.

The contingency of movement at sea could lead to undesirable results, such as
cargo spoiling, arrival during a market downturn, capture by pirates or shipwreck-
ing. It establishes the rhythm of shore-based labour, where dockworkers, lighter-
men and ballasters are ‘caught up in a world of contingent labor that shaped
the communities built around the docks’.'” The flow of work in ancient Portus
and Ostia, for example, followed the rhythms of the sea and winds, which made
for intense periods of seasonal labour that took place at certain times of day.'®
Disruptions in shipping would affect supply chains for food provisioning, build-
ing construction and more. Ships, harbours and canals were as important as the
roads when it came to infrastructure for trade and communication. As with the
road network, the maritime network facilitated mobility through its own nuanced
context. Large-scale maritime infrastructure projects, beginning with the moles
at Delos and Samos and culminating in the harbour facilities at Carthage, Alex-
andria and Portus, were designed to accommodate maritime contingency, just as
roads were designed around cart movement."’

SEAFARING AS CONTINGENT MOVEMENT

To understand the contingency of movement at sea, it is necessary to have an aware-
ness of the tension of forces that watercraft exist within, including displacement,
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wind, currents and gravity.”’ Victor Hugo, after observing mariners for fifteen years
while exiled on the island of Guernsey, wrote:

‘The sea, in conjunction with the wind, is a composite of forces. A ship is a composite
of mechanisms. The sea’s forces are mechanisms of infinite power; the ship’s mecha-
nisms are forces of limited power. Between these two organisms, one inexhaustible, the
other intelligent, takes place the combat that is called navigation.”!

In another paper, I recently argued that the sea is a ‘hyperobject’, an entity of
vast scale and agency, and navigation, rather than being wayfinding as it is often
simplistically presented, is a negotiation with this hyperobject to derive movement
from forces quite different from those operating upon land-based movement.** As
Synesius wrote in the fourth century AD, movement at sea is contingent upon,
‘those well-known chance events which no one . .. ever confronted at sea with
impunity’.”’

Since the advent of nautical archaeology in around 1960, the technical aspects
of ancient ships have become well understood.** Similarly, the modelling of the
marine environment is now advanced.” The latter forms part of the scholarship
that examines the maritime cultural landscape or seascape, the reconstruction of
the natural (for example, winds, water colour, islands and so forth) and cultural
features (for example, lighthouses, temples, cities) used by mariners to navigate
space and understand spatial positioning.”® However, these well-researched areas
do not cover all aspects of seafaring. As ] Leidwanger argues, while it is possible
to take into account winds, navigational conditions, ship performance and more,
relying on modelling or interpretations based on the aggregate ‘[fails] to capture
the varying ways in which winds — especially over smaller areas — could affect this
landscape and mariners’ choices’.” A gap therefore exists between these aggregate
models and a ship’s technical capability: that is, the lived experience of sailing.”®
This gap can be filled by adopting the concept of contingent movement.

The tension between natural forces and the ship is evident in the fact that
much of sea travel is indirect. Only when the wind is abaft, or from the stern,
does a vessel travel directly with the wind; the majority of sailing is conducted at
an angle to the wind. When tacking or beating against the wind, a vessel follows
a zig-zag pattern angled to the wind and the distance travelled is considerably
longer than the distance ‘made good’, or realised, between the departure and des-
tination points.”’ Therefore, a ‘favourable wind’ allows for faster and more direct
travel, whereas a ‘contrary wind’ makes for slower and indirect travel.

In addition to taking account of wind direction, it is important to address the
misconception that ancient mariners travelled along the coast and did not travel
at night.”® Mariners travel where safest and often across open water, where there
is sea-room. Ancient sources make clear that the open water route from Rhodes
to Alexandria could be made year-round, even during winter when there was a
greater risk of storms.’’ Sailing near shore increases the risks of wrecking and
piracy, while putting into port at night increases financial expenditure. Ships only
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entered a port while a voyage was ongoing for the purposes of trade, repair or shel-
ter from severe gales, but seldom for any other reason.’” Sailing at night is neces-
sary when certain winds, which occur only during those hours, permit movement.
These outdated ideas impose a false linear trajectory upon seafaring and ignore
ancient sources to the contrary.”

The sea, therefore, does not provide limitless and unfettered travel in any
direction at all times. Limits on free movement are the reason that resource-poor
islands such as Delos, Fournoi, Malta and Menorca were political centres and
strategic locations for navies and pirates.”* In the 1920s, the Fascist Grand Coun-
cil claimed that Italy was imprisoned and that ‘the bars of this prison are Cor-
sica, Tunisia, Malta and Cyprus’.”” In a modern example, the blockage of the Suez
Canal by the container ship Ever Given in 2021 is evidence of how movement is
contingent even within the protected confines of a canal, due to windage impact-
ing the vessel’s steering.”® In an ancient context, the prevailing winds are con-
trary to the harbour mouths of Alexandria and Portus, meaning that on most days
departing ships would need the morning offshore wind in order to leave under sail,
otherwise they would require towing.”’

The benefit of sea travel is not that it is faster or safer than direct transport on
land, but that large cargoes can be moved efficiently due to forces that are distinct
from those on land.”® The nature of water, specifically in terms of displacement,
allows for cargo capacity that exceeds any method operating under the limits of
gravity and friction on land. As Adam Smith stated, ‘[s]ix or eight men, therefore,
by help of water-carriage, can carry and bring back in the same time the same
quantity of goods between London and Edinburgh, as fifty broad-wheeled wagons,
attended by a hundred men, and drawn by four hundred horses’.*” A vessel classed
as ‘small’ has a capacity of 10-20 tons, but the largest carts on land can only bear
loads of only 1-2 tons.* Even in cases where transport by cart could potentially
be faster, a cart’s capacity is limited and the cost of transport is greater.* Another
advantage of sea travel over land is that unlike beasts of burden, ships fitted with
sails depend upon external forces for their propulsion and therefore do not tire.
While not explicitly stated, it is the effect of displacement that lies behind R
Duncan-Jones’ Roman transport cost ratio between sea:river:land (1:4.9:28) and
C Yeo's argument that grain from Egypt arriving by ship was cheaper than Italian
grain transported by road.*

Though ancient sources do not provide precise routes for comparison, it is
possible to map contingency using seventeenth century logbooks that record voy-
ages from England to the American colonies. Figure 3.1 shows six westerly voy-
ages recorded by Captain Edward Rhodes. This dataset is exceptional because the
starting and end points (Plymouth and Chesapeake Bay), the captain (who was
experienced with the route and sea conditions) and the vessel, all stay constant.
The voyages, however, varied in duration from thirty-nine to eighty-one days.”
While the ideal route would be a straight line, the logbook provides an insight
into the forces that the ship contended with on each journey. Each turn or course
correction was a decision prompted by a change in sea state, wind or currents,
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Westbound Voyages of Edward Rhodes
1670-1676

Figure 3.1 A map of westbound Atlantic voyages from Plymouth to Chesapeake
Bay recorded in Edward Rhodes’ logbook between 1670-1676 (Tucker (2017),
figures 4-7).

with the aim of continuing in a westerly trajectory. The slowest time is more than
double the fastest and the deviation from the median is as great as forty per cent.
[t is evident from ancient sailing times that a slow voyage could take twice as long
as a fast one. Even so, the ability to move sizeable tonnage over long distances
meant that variability in travel time was acceptable.

In research published by C Safadi and F Sturt, the concept of contingency
is taken into account in the creation of maps that, rather than depict geogra-
phy, illustrate the sailing environment based on conditions in specific times and
places.* Figure 3.2 compares distances for ships sailing from Byblos on the same
day: the left map showing a morning departure and the right a departure in the
afternoon. Cyprus is a short jaunt for a vessel departing in the morning, but a long
sail for one departing in the afternoon. It is significant that not only may travel
time differ, but the route may change considerably as new metaphorical peaks and
valleys open and close as conditions change. This could lead the afternoon vessel
to travel on an entirely different route, just as the Isis was meant to pass south of
Cyprus from Sidon but was rerouted north to Asia Minor.

The reason why navigation is a series of decisions made instance-to-instance
based on local context is that the sea is in a constant state of change. Psychologist
K Takemura argues that contingent decision-making is the most common kind of
decision-making process.* It is decision-making where, ‘outcomes lie out on distant
branches that depend for their existence on a sequence of contingent decisions’.*
On a ship, it is a moment-to-moment process of adjusting the vessel’s interactions
between buoyancy, sail area, centre of gravity and speed within a specific sea state.
This has a cascading effect on the whole journey, as the episode concerning the
Isis demonstrates (Figure 3.3). The sea state, time of day, type of cargo, experience
of the crew and other factors impact upon the decisions made by human actors at
certain points in a journey, so that no two journeys are ever identical. The author’s
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Figure 3.2 Map projections of the eastern Mediterranean based on sailing
times from Byblos during the autumn, morning versus afternoon (Safadi and

Sturt (2019), figure 6).

research in the Aegean examines how the navigational landscapes can constrain
movement and cause wrecks, while modelling the built and natural environments
at Portus shows how movement can change in short timeframes.*’

This is not to over-emphasise the dangers: seafaring was generally quite safe
in the past. The quantity of wrecks varies between 1-7.5 per cent per annum in
periods for which there are records.” Based upon the interest rates in Athenian
maritime contracts, E Cohen argues that participants perceived a low risk of loss
on any given voyage.” Safety can be attributed to social aspects of seafaring, such
as mariners’ experience and decision-making, rather than improvements in tech-
nology that had limited impact in the Classical, Hellenistic and Roman periods.™
Much of traditional maritime knowledge consists in anticipating changes through
natural signs, whether it is an atmospheric pressure change or animal behaviour to
indicate a coming front, ‘catspaw’ disturbance on the water’s surface from katabatic
downdrafts, or swell refraction indicating a distant island, to give a few examples.”!
A direct route at sea is not always a straight bearing between two points; taking a
straight bearing to an island can result in a ship missing it by a wide margin due to
currents.”> A headland can be sanctuary one moment and a danger the next. Even
at anchor a vessel requires decision-making to adjust to conditions, as illustrated
by the 200 ships that sank in the harbour of Portus — which one might consider a
protected space — during a storm.”” The complexity of ship behaviour, the tension
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between the vessel and the environment in order to navigate a route and the liminal
state of the seascape are why contingency is a necessary framework to understand
the special way sailing craft behave.

LAW, CONTRACTS AND CONTINGENT MOVEMENT

In the last section, I explained that navigational decision-making is contingent in
the sense that the navigator’s decisions are made in response to changes in the
marine environment, such as weather conditions, the sea state, light levels and
so forth. Another no less important factor in decision-making at sea concerns
the institutional framework within which a voyage takes place. Maritime com-
mercial enterprises were — and still are — complex affairs that frequently involved
a multiplicity of contractual arrangements between numerous parties, including
merchants, financiers, shipowners and carriers.’* Since a number of chapters in
this volume will address these relationships in some detail I will confine myself to
a few brief examples of how the agreements entered into between various parties
could influence navigational decision-making at sea.

One way in which merchants could fund the acquisition of cargo was to bor-
row money from a financier in the form of a maritime loan, the distinctive feature
of which was that the debtor was only obliged to repay if the ship arrived safely at
its destination.”” Though the contents of only two maritime contracts of this kind
have survived (at least, from the ancient period), both contain clauses that set
out (for example) the general itinerary the vessel should take, the time limits for
the voyage (and therefore the season it should travel in) and which harbours the
borrower should use.” Similarly, in the papyri, the so-called ‘navigation clauses’
in Nilotic contracts of carriage specified the time of day during which sailing was
permitted to take place, the berths in which the captain was allowed to anchor
and so forth.’” In general, the reason for the insertion of these clauses was to limit
the parties’ exposure to risk, for example, by specifying that the maximum dura-
tion of the voyage should coincide with the end of the traditional sailing season,
or that sailing was only to take place during daylight. In other words, the parties to
the enterprise frequently set limits upon the freedom of the pilot to navigate and
therefore upon the range of choices available to them in the process of making
contingent decisions. In both these kinds of contracts, the freedom of the pilot
to navigate the vessel was therefore constrained by the tolerance of each of the
parties to the contract for risk. The more risk averse the parties, the greater the
restrictions placed upon navigation.’®

The way in which the contractual limitations placed upon navigation influ-
enced the decisions made by the pilot is not altogether straightforward. In the
Roman period, it was common for shipowners to place the responsibility for
the commercial operation of the vessel in the hands of a shipmaster (magister
navis).” The navigation of the ship, meanwhile, was left to a pilot (gubernator),”
who might either have been selected directly by the shipowner or (more likely)
by the shipmaster who the shipowner had appointed.®’ In as far as contracts
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entered into by the shipmaster affected the decision-making of the pilot, this
can only have been the case if these limitations were communicated to them
by the shipmaster. However, assuming that both the shipmaster and the pilot
worked to the same end, the limitations introduced by the contract would have
comprised part of the institutional context within which navigational decision-
making took place.®

At a broader level, the specific limitations introduced by the parties will
only have exerted influence upon decision-making so far as their agreement
was enforceable. Here, the broader legal framework becomes important: besides
mechanisms for holding the parties accountable within trading communities
(arbitration, ostracism and so forth), the enforceability of contracts in the courts
was a significant factor. In fourth century BC Athens, the introduction of special
maritime suits to expedite the hearing of commercial cases between both citizens
and foreigners appears to have represented a major development®; and in Rome
the incorporation of institutions of the ius gentium into Roman law may have had
a similar effect.®

SHIPBOARD DECISION-MAKING

The evidence of shipboard decision-making in the ancient Mediterranean indi-
cates a stark difference with the ‘Age of Sail’, which is commonly taken as a refer-
ence point for maritime hierarchies. In the latter period, a captain had complete
command of a vessel and decision-making. This was not, however, the case for
ancient Mediterranean seafaring. Due to the capital costs of the ship and cargo,
which required investment from multiple stakeholders, making a decision was
more complicated in antiquity.

This section seeks to understand shipboard decision-making as it relates to
risk mitigation: that is, the individuals involved in making decisions on board and
the sequence by which these were taken. Good examples of Takemura’s concept of
contingent decision-making may be found in the first-person accounts of voyages
authored by Synesius and Paul, which depict the process as a discourse between
the shipowner, captain, pilot, passengers and crew.®® While the captain appears to
have had the final decision, discussion among those with an interest in the success
of the voyage was part of the process. It is also interesting to note that the indi-
viduals participating in the decision-making process were often of different social
statuses: captains and crew could be enslaved, as could the representatives of
moneylenders, while shipowners, merchants and passengers may have cut across
different social strata.®

Synesius, sailing in the winter of AD 396, records a journey from Alexandria to
Cyrene. The captain, Amarantus, was also the shipowner.” At the start of the jour-
ney, the vessel was towed out of Alexandria harbour after briefly running aground
and passengers requested that Amarantus take a coastal route within sight of land,
which the captain declined in favour of a deep-water route where large long-
distance freighters were more commonly found.®® The captain’s decision proved
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correct when a storm struck and the ship had plenty of sea-room clear of the dan-
gerous North African lee shore. Amarantus then tells Synesius:

‘See what it is to be master of the art of navigation. I had long foreseen this storm, and
that is why I sought the open. I can tack in now, since our sea-room allows us to add
to the length of our tack. But such a course as the one I have taken would not have
been possible had we hugged the shore, for in that case the ship would have dashed on
the coast.’”

Later in the voyage, a different process is revealed. The ship arrives along the
coast of North Africa and grounds on a reef. A local pilot joined the ship and the
captain ceded control in order to guide the ship to a safe anchorage. Several other
ships did the same and joined Synesius’ vessel in the anchorage.” The sequence
is an excellent example of contingency-based decision-making, in which the cap-
tain, and later pilot, direct the ship’s course based on environmental conditions
and knowledge of seamanship. Rather than following a direct line to the destina-
tion, the vessel travelled much farther north to pre-empt storms.

Paul’s voyage from the Levant to Rome is another example of the contingency
of decision-making at sea.”" The route of the voyage is nearly identical to the
one described by Lucian in connection with the Isis, sailing from Sidon to Rome,
keeping Crete to starboard. A storm struck Paul’s ship in the same open water
region as Synesius, which led to concern among the crew that the vessel would
run aground on the lee shore of North Africa. Paul records the discussion that was
held while the ship was anchored in Crete. He voiced concern that the weather
might turn due to the late time of year: ‘but the centurion, instead of listening to
what Paul said, followed the advice of the pilot and of the owner of the ship. Since
the harbour was unsuitable to winter in, the majority decided that we should sail
on’.” On this vessel, the owner and captain were separate individuals. They, along
with the centurion, were part of the decision-making process and it appears that
a majority was needed to act.

Later in the account, Paul provides one of the most important examples of
contingent decision-making, in the episode known as the ‘shipwreck’. In fact, it
was a purposeful grounding. When the vessel arrived in Malta, the vessel was run
ashore. This was a planned operation with care given to maximise the chances
of survival for the crew and passengers. Soundings were taken to measure the
depth of water and the cargo was jettisoned to lighten the ship. Upon sighting a
small creek that would allow passengers access to land, rather than a scaling rocky
coastline, the crew took in the anchors, pulled up the steering oars and put up the
sail.” After grounding, individuals used boards as floatation devices to make it the
rest of the way to shore and all survived. The jettison and intentional grounding
were decisions made for the common good, sacrificing the ship and/or cargo to
save the individuals on board.™

In Synesius’ account, the captain made the final decision, while in Paul’s it
was the captain, shipowner and centurion together. However, it is significant
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that these decisions were made following a discourse between the various stake-
holders, revealing a more horizontal structure to the shipboard hierarchy than
was the case in later periods. Synesius makes it clear that Amarantus was pre-
occupied with repaying moneylenders, perhaps because his ship was the secu-
rity on a loan.” Contracts relied upon witnesses and these accounts suggest
that stakeholder discussions were sometimes held for the purpose of meeting
contractual obligations and to provide for witnesses in the event that lawsuits
were initiated later. As opposed to the authority exercised by captains in later
centuries, it is clear that the division of the risk among stakeholders and the
notion of common good were practiced throughout the process of shipboard
decision-making.

Stakeholder decision-making could have a negative side. In 297 BC, Deme-
trios Poliorketes executed a captain and merchant for attempting to deliver grain
to Athens while it was under siege. The shared punishment was meted out by
Demetrios to both individuals because he recognised that they were both equally
responsible for the decision.’

CONCLUSION

In theorising ‘the special way sailing craft behave’ this chapter has used contin-
gency as a lens through which to understand the impact of physical and social
factors upon navigational decision-making. In terms of physical factors, contin-
gent movement describes the continuous process by which navigators respond
to changes in the marine environment when piloting a vessel. In terms of social
factors, contingent movement also takes account of the institutional environ-
ment within which navigational decision-making takes place. In this context, the
parties to an enterprise frequently agreed to place limits on aspects of the vessel’s
navigation, which were intended to reduce the chance that the ship might be lost
to shipwreck or some other calamity. In combination with the legal framework
that made contracts such as these enforceable, social factors framed navigational
decision-making no less than the physical aspects experienced by navigators at
sea. Finally, the process of decision-making on merchant vessels in the ancient
world was not concentrated in the personality of the ship’s captain, but rather
dispersed across a variety of actors, each of whom had an interest in the safe
conclusion of the voyage. This has implications for our understanding of the
contingency of movement at sea, which was responsive not only to natural con-
ditions, but also to the institutional context within which maritime commercial
enterprises were conducted. The interruptions to the journeys of Odysseus, the
Anrgo and Paul are the contingencies that, taken as a whole, are not the exception
to sea travel, but the uncertainty that defines it. Nowhere in ancient itineraries
or the straight lines drawn on maps are found Calypso, Scylla, or Charybdis; how-
ever, the importance of these stories is not that sea monsters are real, but that the
trials of the sea can be overcome.
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Chapter 4

Pirates’ Captives in Light of Roman Law

Anna Tarwacka

INTRODUCTORY REMARKS

In the ancient Mediterranean world, sailors were threatened by many natural fac-
tors, such as sea storms and treacherous rocks." However, danger coming from
people, namely attacks by sea robbers,’ should also be added to this list. They had
been happening from time immemorial as a regular element of the reality of sea-
faring. Initially, attacks by pirates were not assessed entirely negatively since they
were seen alongside other types of human activity at sea: trade and war.’ Only
with time did the term ‘pirate’ take on a clearly pejorative meaning.

In antiquity, piracy was understood as the practice of military activities using
ships.* Pirate bands, however, had land bases, carrying out plundering attacks
both at sea and on land. What was punishable was not only active participation
in criminal activity but also membership in a criminal group. It should also be
emphasised that pirates were distinguished from robbers whose activities were
confined to the land.’ It was only for the jurists of the classical period that this
distinction ceased to be relevant, such that they often used uniform terminology
to describe both sea and land robbers.®

The subject of maritime robbery has been discussed in literature since the time
of Homer. Let us start with the myths. The best-known myth is the story of the
kidnapping of Dionysus, whom the pirates expected to sell to earn profit as he was
a handsome young man. The infuriated god made his persecutors mad and when
they jumped into the sea, he turned them into dolphins. The steersman, who
recognised the deity and tried to dissuade his companions from their plans of rob-
bery, was the only person to be spared. Quoted by many authors,’ the myth may
shed some light on the treatment of pirate captives. The versions of the story vary:
whereas sometimes Dionysus is abducted from a rock at other times he enters a
Tyrrhenian ship as a passenger, and only on the high seas it turns out that the
sailors do not intend to take him to Naxos but want to sell him into slavery. This
may indicate that one of the ways pirates operated was to offer shipping services
in order to bloodlessly obtain loot and prisoners.

In Ovid, it was Bacchus who complained about the heartlessness and cynicism
of pirates, who broke their promises, and asked what the glory was in persecuting
a younger person.® This complaint seems very genuine.
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The poet Arion was also supposed to be a mythical abducted passenger.” The
Corinthians who were transporting him decided to rob him of the prizes he had
won in a music competition. Arion himself was to be killed as an unnecessary
burden. He asked to be able to play the last tune and when he later threw himself
into the sea, he was saved by a dolphin attracted by his music. In this story, there
also appears a theme of dishonest carriers who turn out to be sea robbers.

As one can see, for those travelling by sea and being on the coast, abductions
perpetrated by pirates always posed a serious problem. Captivity was the most
frequent fate of prisoners.

It can be assumed that ancient societies tried to protect their citizens. These
were most often measures of a military nature that were used to combat maritime
robbery. However, there were also legal ways, such as treaties concluded between
communities designed to prevent the other party from pirating'® and abducting
one’s own citizens."" This category also includes all criminal regulations under
which pirates and their supporters were subject to sanctions,'? as well as decisions
of officials who sought to ensure that sea robbers were captured and punished.”

However, it should be emphasised that, as a rule, capture by pirates led to a
loss of freedom and captives were often sold as slaves, usually far from their place
of origin. All legal regulations had only a limited, local scope of operation.

THE EVOLUTION OF PIRATE’S CAPTIVES PROTECTION IN
ROMAN LAW

On the other hand, Rome gradually yet consistently developed congruous standards,
ensuring legal protection for all victims of pirate attacks over time. The subject of the
following discussion will be the evolution of legal thought in this area.

Initially, the Romans solved the problem on an ad hoc basis, using the method
of bilateral treaties making provision for the safety of their citizens. This was
the sentiment of the treaties concluded with Carthage establishing the zones
in which it was forbidden to rob property and abduct people."* For Rome, these
zones included the territory of the Republic and the states united with it in the
form of foedera. According to the second treaty with Carthage concluded in 348
BC, people abducted in the territory of Latium, belonging to the community with
which Rome made peace in the form of a written treaty, were kept as a part of loot
by the Carthaginians but could not be brought to Roman ports.” If they were,
any Roman could demand that the abducted person be released by performing
the manus iniectio.'® It seems that it is not about bringing the legis actio per manus
iniectionem, as there are no grounds for it, and what is more, only a Roman citizen
could be a party to the proceedings. It must therefore have been an out-of-court
manus iniectio, aimed at questioning the right of a Punic to rule over the captured
individual. This situation can be compared with the power of the pater familias to
perform the manus iniectio over a person under their authority. In this case, the
act of laying the hand would be of a public law character and the Roman who
performed it would represent the interest of the state.
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This clause in the treaty means that trafficking in people captured during
pirate robberies was not prohibited because they became slaves. KW Welwei
argued that the reason for agreements of this kind was to avoid selling slaves in
their native lands, thus creating a system in which any slave came from afar, so
that, their alienation from the society in which they ended up destroyed their
morale and made them accept their fate.'” This rule, however, did not require
treaty regulations: after all, the Romans themselves sold insolvent debtors trans
Tiberim, so that they would not be slaves in their own country.

Bilateral agreements between Rome and foreign communities were, in any
case, the first step towards ensuring the security of Roman citizens. Such a
solution resulted from the legal realities of that period: the principle of the
personal nature of law meant that in relations with foreigners the Roman ius
civile did not apply and it was necessary to regulate such connections by means
of agreements.

The next stage in the evolution of law in the field of protecting pirate captives
can be observed on the basis of Plautus’s comedies, in which the theme of being
abducted by sea robbers appears frequently. In the unpreserved play Caecus wvel
praedones there was even an assessment of sea robbers. Pirates do not spare any-
one; that is who they are."

The following fragment of the comedy Curculio, where Phaedromus wants to
sue Therapontigonus, is a good example of a stage situation with a pirate abduct-
ing motif:

‘Plaut. Curc. 620-621:

Qui scis mercari furtivas atque ingenuds virgines,

ambula in ius.

You who know that you trade in stolen and free-born virgins, go to court!’

The reason for performing the in ius vocatio was the purchase of abducted free-
born girls. The kidnapped gitls are referred to as the furtivae, or ‘stolen ones’; a
direct reference to theft. A similar pattern can be seen in the comedy Poenulus,
where Agorastocles, who, like the girls, was captured by pirates and sold to a pro-
curer (and adopted by him), demanded the duplum pro furto," namely a double
penalty typical for theft, here probably double amount of the price. From a legal
point of view, it is difficult to properly analyse these references.

[t would be easiest to start with the interpretation of pirates capturing a slave
(in Roman legal terminology, a thing, or res) and, in this case, the nurse of the girls
from the comedy Poenulus. It seems that she was treated as a stolen item (res fur-
tiva) and therefore the merchant could not acquire her as property, even by usu-
caption. It can hence be concluded that items robbed by pirates were considered
stolen, namely — unlike items taken from an enemy during a war — the current
owner did not lose their right to them. By analogy, the buyer’s rights to captured
free persons were questioned by the jurists. Such reasoning meant that also in
their case the acquisition of property by usucapio was not possible.



44

Anna Tarwacka

However, there is doubt about the buyer’s legal interest. In the comedy Poe-

nulus, the case of the procurer Lycus, who purchased two girls from a Sicilian
robber,”° is described:

‘Plaut. Poen. 896-900:

SYNC. Quia illas emit in Anactorio parvolas

de praedone Siculo. MIL. Quanti? SYNC. Duodeviginti minis,

duas illas et Giddenenem nutricem earum tertiam.

et ille qui eas vendebat dixit se furtivas vendere:

ingenuas Carthagine aibat esse.

SYNC. Because he bought them at Anactorium when they were little from a Sicilian
pirate. MIL. For how much? SYNC. Eighteen minas, the two of them and their nurse
Giddenis as the third. And he who was selling them said they were sold as stolen and
he declared that they were free-born from Carthage.’

The seller warned that both the girls and their nurse had been abducted, yet the
buyer agreed to pay the price anyway (eighteen minas). Years later, the girls’ father,
Hanno, unexpectedly found them:

‘Plaut. Poen. 1343-1348:

HAN. In ius te voco.

LYC. Quid tibi mecum autem? HAN. Quia hasce aio liberas

ingenuasque esse filias ambas meas;

ede sunt surruptae cum nutrice parvolae.

LYC. lam pridem equidem istuc scivi, et miratus fui,

neminem wvenire qui istas adsereret manu.

HAN. I'm calling you to court. LYC. What do you want with me then? HAN. Because I
declare both of those to be free-born and my daughters; they were kidnapped with their
nurse when they were little. LYC. I had this known before and I wondered why nobody
came to claim their freedom.’

Hanno performed the in ius vocatio, summoning the procurer to the magistrate.
Lycus did not deny his claim, admitting the father was right. Ultimately, the trial
did not take place. The procurer was informed by the seller of the status of the
purchased individual and he therefore consciously bought free persons, thus risk-
ing a loss in the event of someone standing up for them as an adsertor libertatis. In
this case, he had no claims against the seller.

On the other hand, the contract included in the comedy Curculio is very

interesting. A stipulation (that is, the repromissio) was attached to the sales and
purchase agreement:

‘Plaut. Curc. 667-669:

Quia ille ita repromisit mihi:

si quisquam hanc liberali asseruisset manu,

sine controversia omne argentum reddere.

Because he promised me: if anyone claimed her freedom, he would give all the silver
back without controversy.’
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The seller promised to refund the entire price in the event that someone proved
the freedom of the slave who was the subject of the contract. It therefore seems
that the sales contract itself was invalid if it turned out that the commodity was
a free person. However, since in such a case the interest of the buyer was not
properly secured (after all, he was losing the possibility of using the complaint),
the parties could apply additional security in the form of stipulation, which — as an
abstract legal act — remained valid regardless of the circumstances.

Perhaps sellers had not always been willing to meet their buyers halfway.”!
Gellius described a custom according to which slaves who were not sold under
guarantee were marked by wearing conical caps (pillei — servi pilleati).”” Pilleus was
first and foremost a symbol of freedom, which is why it can hypothesised that the
custom was connected to people of questionable status, who, for example, could
turn out to be free, like pirate captives.”

It is also worth mentioning that classical law adopted a solution more favour-
able to the buyer. The sales agreement of a free man remained valid as long as
the buyer was not aware that the person they were to buy was not a slave.** This
provided effective protection in all cases, even if the parties did not enter into any
stipulations.

However, going back to the times of Plautus, it can be said that even then
pirate captives were considered free people. It seems the legal basis was to con-
sider the actions of sea robbers to be theft. This was probably due to the unequivo-
cal classification of piracy as a form of lawlessness. In practice a person captured
by pirates could count on regaining their freedom only when someone questioned
the rights of the person who was in possession. Plautus wrote about the manum
adserere, that is, about the procedure in which the adsertor libertatis asked for the
recognition of a person treated as a slave as free (causa liberalis).

It can therefore be assumed that initially the protection of pirate prisoners
was based on an analogy to the legal status of stolen items, which could not be
usucapted and appropriated. Over time, however, this solution was improved and
the key concept turned out to be a precise distinction between sea robbery and
war. Thus, while the first ideas were based on private law standards, the further
development of protection was based on the law of war (ius belli):

‘Cic. Off. 3.29.107-108: Nam pirata non est ex perduellium numero definitus, sed communis
hostis omnium.

Because a pirate is not defined within the group of state enemies but as the common
foe of everyone.’

The basis of the new concept, fully expressed by Cicero, was the concept of the
wustum piumque bellum, namely a war that was correctly declared against the people
who were Rome’s enemy (hostis iustus atque legitimus, perduellis). Pirates did not
deserve to be called as such, since they did not constitute an organised community
and therefore any conflict with them was not a war.”’ Cicero called sea robbers
the common enemies of all,*® thus opening the way for each community, and not
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only for victims, to pursue them. The consequence of such a theory was admitting
a contrario that since pirate captives were not captured during war, they did not
become slaves. Such opinions were also expressed by jurists of the classical period:

‘D. 49.15.24 (Ulp. 1 inst.): Hostes sunt, quibus bellum publice populus Romanus decrevit vel
ipsi populo Romano: ceteri latrunculi vel praedones appellantur. et ideo qui a latronibus captus
est, servus latronum non est.

Enemies are those against whom the Roman people publicly declared war or they did
so in respect to the Roman people. All the others are called bandits or pirates. And
therefore anyone captured by bandits is not their slave.’

Ulpian stated that enemies are only those against whom the Roman people had
declared war (and the other way round), while the rest were robbers and pirates.*’
Whomever, therefore, was captured by bandits did not become their slave.*®

The reality, however, remained harsh for pirate prisoners. Capture meant
humiliation, physical and mental suffering and sometimes even death. Moreover,
the Romans provided much entertainment for pirates. Many captives demanded
treatment consistent with their status”; then pirates dressed them in togas and,
pretending to be humble, ordered them to leave the ship immediately . . . on the
high seas.” Still, such episodes must have been infrequent because the death of a
prisoner meant a financial loss.

‘Strab. 14.3.2:
¢v 2idn yolv méAel tis TTaugeuAias & vautyia ouviotaTto tois Kihigw, Umd «rj
PUKA Te ETTCOAOUV Ekel ToUs &AdvTas EAeubépous OpoAoyolvTes.

In Side, a city in Pamphylia, the dockyards were available for the Cilicians so that they
could auction the captives whom they acknowledged as free.’

Strabo reported that the Cilician pirates freely sold their captives in Side, Pamphylia
(modern Turkey), openly admitting that they were free people.”’ A question thus
arises about the practical application of the developed legal solutions.

First of all, it should be emphasised that pirate attacks had different purposes.
The activities of sea robbers were initially limited to raiding ships and coastal
dwellings in order to seize property and obtain people who were sold as slaves.
With time, however, pirates began to take prisoners for ransom more and more
often and with increasing audacity. Unlike the majority of captives intended for
sale, these usually came from the upper classes and their capture was widely
debated in society.

Two cases can therefore be distinguished: prisoners intended for sale, who
were treated as slaves although the law guaranteed them to remain free; and
those captured for ransom, who were held captive but with the prospect of
being released in case of payment. Both of these situations should be analysed
here.
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THE DIFFERENCE BETWEEN THE FATE OF THE CAPTIVES
INTENDED FOR SALE AND THOSE TAKEN FOR RANSOM

In the first case, captives were the subject of sales contracts. Different solutions
were possible here depending on the awareness of the parties. In general, if the
contract was valid, the seller was liable unless the parties expressly excluded it.
A very interesting case of a pirate prisoner was described in a rhetorical exercise,
being one of the declamations attributed to Quintilian:

‘Ps.-Quint. Decl. min. 388 pr.: Qui habebat matrem duxit uxorem, ex qua natum filium
aviae nutriendum dedit. Moriens heredem filium fecit, substituit uxorem; dispensatorem suum
manumitti iussit. Puer reductus ad matrem et ab ea in fundo maritimo, visis piratis, relictus
non comparuit. Post paucos dies cadaver confusis lineamentis, quod filii putaretur, in idem
litus eiectum mater ductis sepelivit exequiis. Dispensator manumissus ab ea, post aliquot annos
negotiatum profectus, adulescentem, quem dominum diceret, apud venaliciarium repertum
wdicio adserens evicit. Cum eo revertit in patriam. Puerum agnoscit avid, negat suwm mater.

He who had a mother married a wife, and he gave a son born from her to the grand-
mother to raise. At his death he appointed the son his heir and his wife a substitute; he
ordered his steward to be manumitted. The boy was brought back to his mother and,
left by her at a seaside property after some pirates had been seen, he never reappeared.
After a few days a dead body with blurred features which was believed to be the son’s
was thrown up by the sea and the mother buried it after having conducted the funeral
ceremony. The steward manumitted by her, when he went on business after a few years,
won a freedom case for a youth who he said was his master, found by the slave traders.
He came back with him to his homeland. The grandmother recognised the boy, but the
mother denies him to be hers.’

The case is quite complicated. The hero of the story was brought up by his grand-
mother. The father made him his heir, while in his will he also included a pupil-
lary substitution, calling his wife, namely the boy’s mother, the heir in the second
place (heres substitutus).’” It seems that substitution was not included in the tabu-
lae secundae but in the basic content of the will, as the woman apparently knew
about it. While she was with her son at the seaside, a pirate ship appeared on the
horizon and the mother ran away, abandoning the child. The boy went missing
and a few days later was presumed dead after a body washed up by the sea was
identified as his. However, the identification was not certain, as evidenced by the
description: the facial features were obliterated, which must have made recog-
nition difficult. Still, the mother inherited the property. She also manumitted a
slave who was the administrator of the property, just as her husband wanted her
to do — it was a fideicommissum libertatis. After a few years, during a business trip,
the freedman found the boy with some slave traders, recognised him, released him
through a court trial and then returned to his homeland. There the boy was rec-
ognised by his grandmother but his mother claimed that he was not her son. The
legal problem considered in the declamation was therefore the boy’s claim for the
inheritance from his father — hereditatis petitio.



48 Anna Tarwacka

In the content of the declamation, the fragment concerning the court pro-
ceedings on the basis of which the freedman won the boy’s freedom is particularly
interesting:

‘Ps.-Quint. Decl. min. 388.6—7: Cum forte videt puerum venalibus interpositum, simul et
agnovit et agnitus est. ‘Quis’ inquit ‘vobis narravit in quas terras delatus essem? Num avia
vivit?’ Itaque habuit puer adsertorem, adsertor sponsorem, peregrinus advocatos, cum ipse
vultus causam ingenuitatis suae ageret. Filium istius quid aliud dicam quam agnoverunt? Nec
mirum: nihil erat confusum. Fateor multum absentium quoque profuisse nomina, cum dice-
remus: ‘habet matrem, habet aviam.” In una re, wudices, mentiti sumus: adfirmavimus enim
futurum ut hunc mater agnosceret.

When he accidentally sees the boy intended for sale he recognises him and is recog-
nised at the same moment. The boy says: “Who told you on which land I was brought?
Does grandmother live?” And so the boy had someone to claim his freedom, the claim-
ant had his surety and the foreigner had his advocates, while the boy’s very face proved
(pleaded?) the case of his free-born status. What else can I say but that they acknowl-
edged him as her son. No wonder: nothing was mistaken. I confess that the names of
many of those absent were helpful, when we said: “He has got a mother, he has got a
grandmother”. In one thing, o judges, we lied: we confirmed that his mother would
recognise him.’

According to the source text, the freedman played the role of the adsertor liber-
tatis in the trial that took place. The proceedings thus took the form of the causa
liberalis, in which it was possible to prove the boy’s freedom. The relationship with
his mother and grandmother was brought up but it also seems that the decisive
argument was the fact the boy had been abducted by pirates. This is why he was
legally a free person and, therefore, the de libertate proceedings were successful.

[t is difficult to interpret the ‘habuit puer adsertorem, adsertor sponsor, peregrinus
advocatos’ excerpt. Who were the sponsor and the advocates? It seems to be a
rhetorical trick: the orator tried to show that the boy’s words about his mother
and grandmother, as well as his face, indicating free birth, could convince those
involved in the trial — in particular the judges — but perhaps also the audience,
whose reactions, after all, frequently had an impact upon the verdict.

This interesting declamation seems to indicate in any case that the accidental
recognition of a person captured by pirates resulted in the initiation of the de lib-
ertate procedure, in which the main difficulty was to present convincing evidence
that the alleged slave was, in fact, a free person. The procedure used already in the
times of Plautus became a standard in a world where it was becoming easier and
easier to obtain legal protection due to the wider range of Roman rule and thus
also the presence of magistrates with jurisdiction.

The other option used by pirates during raids was abducting prisoners in order
to obtain a ransom.”” Ordinary people were not the only victims of pirate attacks;
sometimes they were famous personas. For instance, Antonia, Mark Antony’s
daughter, was captured, perhaps by way of revenge as her father led an anti-piracy
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campaign in Cilicia in 102 Bc.”* Clodius was also abducted and apparently had
difficulty collecting the ransom.” In fact, magistrates like legates, quaestors and
praetors could become prisoners too.”® The praetors, moreover, were sometimes
captured on land along with an escort of lictors.’” Finally, one cannot forget about
the most famous case, namely the kidnapping of Julius Caesar.”®

Obviously, in this situation, the key issue was the question of paying the
ransom to the pirates, which is very interesting from a legal point of view. Lit-
erary texts show that the moral and customary obligation to pay the ransom
rested on the relatives of the abductee. This is attested to by fragments of works
by Seneca the Elder and Quintilian, in which the theme of being captured by
pirates appeared many times.” Relatives, most often fathers or sons of the vic-
tim, had to pay a ransom, which often required a journey to the ‘lion’s den’ —ire
ad redemptionem.” The text shows that it was not safe: the buyer risked being
captured and sharing their fate with the person they wanted to buy out.” After
all, they negotiated with criminals who were not bound by the norms of the ius
gentium. In the absence of money for the ransom, a relative could also offer to be
captured by the pirates in exchange for releasing the abductee (vicariis manibus
redimere).*

However, failing to buy out a relative was treated as neglect of the officium
unless it was due to poverty. Captives could get better treatment by informing the
pirates they had relatives, as this gave hope for a ransom.* The lack of money
could prove disastrous for the prisoner. Pirates used to kill such abductees, as
shown by the numerous crosses they set up: cruces eorum, qui non redimuntur.**

When relatives were not present or were unable to collect enough money,
somebody else could pay the ransom. This behaviour was considered virtuous.

Cicero distinguished two categories of generous people: the prodigal; and the
noble.” The former spent money on fleeting pleasures, while the latter paid off
their friends’ debts, provided for their daughters’ dowries or bought them out from
pirates.* Squandering was universally condemned by the Romans, as it could lead
to a reduction in their capacity to perform legal actions; on the other hand, gen-
erosity was viewed favourably.

However, there is a fundamental question regarding the possibility of recover-
ing the money intended to buy somebody out from the hands of pirates. Natu-
rally, there could be occasions when the benefactor did not ask for a refund, but
surely such demands could sometimes be made. Here, it is difficult to use an anal-
ogy with the situation of the redemptus ab hostibus, because a person captured by
enemies became a slave and, after being bought out, they were subject to the
authority of the one who had provided the ransom until the debt was repaid. At
the same time they could use the ius postliminii only after that. Similarly, a slave
captured by enemies became the property of the one who had bought them out,
and only after paying the ransom, they returned to the former owner. Meanwhile,
those abducted by pirates remained free and therefore did not have to use the ius
postliminii; and captured slaves remained the property of their masters and could
not become the subject of usucaption since they were regarded as res furtivae. In
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the texts known to us, jurists did not deal with the problem of buying out prisoners
from pirates but wrote instead about buying out property:

‘D. 14.2.2.3 (Paul. 34 ad ed.): Si navis a piratis redempta sit, Servius Ofilius Labeo
omnesque conferre debere aiunt.

If a ship is redeemed from pirates, Servius, Ofilius, and Labeo declare that everyone
should contribute.

Paulus noted that in the event of a ship being bought out, everyone should con-
tribute to the costs, as was the case with jettison, which was justified by acting in
the interest of all.*” Obviously, pirates seldom hijacked the ship itself and most
often took prisoners, allowing them, as mentioned previously, to write to their
relatives or send someone to collect funds for a ransom. It therefore seems that
settlement with the ransom payer was obligatory. If one of the people travelling by
ship paid, the settlement was probably in the form of legal recourse claims under
the lease contract. However, in the case of a third party, it seems probable that it
was possible to settle it on the basis of a loan agreement.

The already-quoted rhetorical declamations may provide some additional
clues here. A fairy tale-like motif was described in Declamatio minor 343, where
the father of an abducted girl promised her hand to whomever would buy the
daughter out. In Declamatio minor 373, facing the indecisive attitude of his son
from his first marriage, the second wife of the captured individual decided to
open the grave of her predecessor to get hold of the jewels buried alongside the
deceased in order to pay the ransom.*

A very interesting case is presented in Declamatio minor 257, in which a father
abducted by pirates wrote to his son asking for a ransom. The son had no money
so he agreed to marry the daughter of his father’s wealthy enemy and, with his
money (it is difficult to say whether it was a dowry or a donation), he bought his
father out from the hands of sea robbers.* Upon his return, the father demanded
that the son dismiss his wife.”® The content of the declamation also mentions other
methods of ransoming the captive: first, the aforementioned possibility of pirates
accepting another prisoner in exchange for an abducted person (here, however,
the robbers did not agree to such an exchange),’! and secondly, taking out a loan.>
Since the son remained under the father’s authority, the latter possibility de facto
entails burdening the father with the obligation under the condictio certae creditae
pecuniae de in rem verso. The text of the declamation also mentions the beneficium,
that is, paying of the ransom by the father-in-law. Nothing therefore indicates the
emergence of a relationship similar to that between the benefactor and the redemp-
tus ab hostibus, but it is possible to see here a confirmation of the contract node.

CONCLUSIONS

Summing up, one can trace the development of Roman legal regulations concern-
ing the provisions affording protection to pirate prisoners. Initially, Rome tried
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to guarantee its citizens’ security by concluding bilateral agreements with other
communities. However, they had a limited territorial and subjective scope. With
time (certainly at the end of the third century BC but perhaps even earlier), the
status of people abducted by pirates began to be regulated, using the analogy to
stolen items, which were not subject to usucaption or appropriation. Thanks to
this analogy, it was recognised that the captured remained legally free, although
in practice they were sold. If, therefore, someone (as the adsertor libertatis) proved
in a trial that a person had been abducted by pirates, they were released. The next
step was related to distinguishing pirates from enemies within the meaning of the
law of war, which in turn led to the assumption that the prisoners of the former
remained free and did not have to use the ius postliminii. In practice, it happened
that some captives actually managed to be released by proving their status in
court. Additionally, it also appears that a pirate prisoner for whom the ransom had
been paid was not treated — unlike the redemptus ab hostibus — as a person with a
status similar to that of a slave and dependent on the benefactor. Ransom debts
were purely contractual.
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The Personal Infrastructure of Maritime Trade!
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In about 152 BC Marcus Minatius, an Italic banker of Oscan origin,’ received an
honorary decree on the island of Delos listing various honours granted to him
by the ‘association of the Worshippers of Poseidon from Berytus, the merchants,
shippers and warehousemen’. Minatius had given substantial funds to complete
the building of the Poseidoniastai and had promised that for the ‘future . . . he
will always be responsible for some good for the association’.” In return, the
grateful members of the collegium granted him a statue, a crown and other hon-
ours. Several hundred years later, close contacts between prominent individuals
active in the financial world and professional associations connected to trade
were still the norm. Close to the heart of the empire, in the city of Ostia, Cn.
Sentius Felix, an extremely well-connected and successful businessman and
municipal magistrate, had complex links with trade, the municipal elite of Ostia
and various professional associations. He had even adopted a member of a very
prominent local family, Cn. Sentius Lucilius Gamala Clodianus, probably the
natural son of P Lucilius Gamala, the duovir of AD 71, and had been co-opted
among the decuriones, holding the role of quaestor of the aerarium and duovir.
Of the various direct relationships he had with collegia, several stand out in the
context of commerce: Cn. Sentius Felix had been co-opted for free among the
traders from the Adriatic and the wine merchants of the forum vinarium and was
furthermore the patron of the associations of the praecones, the argentarii, and
the wine merchants of Rome.’

These two examples from opposite chronological moments — the mid-Republic
and the mid-empire — and opposite geographic locations embody the central argu-
ment of this chapter: that, in the Roman world, successful trade, in particular
transmarine trade, rested on a complex network of social interactions and per-
sonal contacts — what I refer to in the title of this chapter with the label ‘personal
infrastructure’ — as much as on the physical infrastructure of ports, canals and
roads and the legal and financial framework.

Recent studies on the Roman economy have recognised the importance of
formal and informal social ties in the context of economic activity and trade, for
instance as a way to find credit or form business partnerships with trustworthy
people. However, this has not always been the case. The approach that dominated
the field up to the twentieth century and which can be seen in the seminal works
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by M Rostovtzeff and T Frank,® used the available evidence to form a concep-
tual explanation of history in which human motivations were seen as universal
constants. These studies did describe the actors of commerce as attested in the
primary evidence available at the time — the freedmen, the servile commercial
agents — but did not make any systematic attempt at reconstructing the exact roles
these individuals played. Ties between commercial actors were examined only if
formalised; interest was in the juridical tools used and in the broad comparison
between the workings of the market and functioning of the economy compared
to modern societies.

With Finley’s The Ancient Economy (1973) and the ‘primitivists’ and ‘mod-
ernists’ that came after him, interest was in defining the nature of the ancient
economy, not necessarily in exploring how private individuals and institutions
operated in the context of trade. With the early 1980s, publications such as ]
D’Arms’ Commerce and Social Standing in Ancient Rome (1981) started to bring
into focus the human dimension of the individuals involved in trade, but the
main subject was still the elite and their mentality. D’Arms was interested in
aristocratic attitudes towards commerce and in the indirect role aristocrats had
in commercial operations, due to tradition, convention and legislation.” Other
types of interactions between individuals of very different social standing, and
whether these were important to the very existence of trade, were not yet top-
ics in the spotlight.

It has been only in the last ten years or so that specific social organisations
typical of the Roman world have started to be studied as important structural
components of the Roman economy at large and of trade specifically: the proper
collegia, grouping individuals sharing the same profession but also groups defining
themselves according to shared geographic and/or ethnic origins. The former had
previously been understood as absolving important religious and social functions
for their members; in essence, they would have been social clubs based on specific
cults and rituals that, with their regular dinners, provisions for the burial of mem-
bers and so forth, offered to middling members of society a shared identity and a
minimum level of social assurances.® The latter, an example of which is the trading
station of the Tyrians resident in Puteoli,” included individuals from a specific geo-
graphic origin, usually grouped together for cultic reasons, like the Poseidonastai
from Berytus based in Delos mentioned above.

The fact that these foreign residents of important port towns like Puteoli
and Ostia were connected to the world of trade had been already recognised,
but recent studies have proposed that the actual association as a whole, and not
just the individuals, played a role in ensuring commercial transactions. Among
the studies that have changed the way in which we now consider collegia and
other forms of associative order in the context of the ancient economy, we must
start with the work by K Verboven.' In his 2007 study, Verboven was interested
in how financial profits could be transformed into social prestige and in inves-
tigating the social conditions determining the efficiency of such strategies. The
argument of the article is that status enhancement was not determined solely
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by patronage, luck or exceptional talent, but was ‘institutionalised through the
numerous voluntary associations (collegia, corpora) throughout the empire’.!' Up
to this point, with the economic relevance of the aristocracy’s behavioural codes
firmly in focus, analysis of the ways in which differences in sub-aristocratic sta-
tus were construed, or of how they influenced decision-making by businessmen,
remained undeveloped.

The other types of formal associations have been studied as facilitators of trad-
ing transactions are the resident aliens and translocal merchant associations, like
the Tyrians of the Puteolan statio. Not only did these groups have cultic func-
tions and cater to resident aliens, but they also provided services to visiting mer-
chants and shippers."” The distinction between resident aliens and merchants was
blurry in antiquity, since resident aliens themselves were often merchants and
merchants’ agents. A foreign statio in one of the Roman port-towns might have
offered to traders a range of services, including performing sacrifices, laying con-
tacts, obtaining introductions, finding lodgings and storing facilities and so forth.
T Terpstra’s research has taken these initial considerations and systematically
analysed the role of these foreign associations using the framework of economic
theory.” Moving away from the previous theories, with their focus on dependent
labour as overseas business managers, Terpstra has argued that the key to under-
standing long-distance trade in the Roman empire was not the patron-client or
the master-slave relationships, but the social links between the ethnic groups of
foreign traders based overseas and the local communities they joined. These com-
munities of long-term overseas residents participated in local life and established
social bonds with the inhabitants of the towns they resided in. An endorsement
or rejection of a newcomer trader from the same geographic region on the part
of these associations overcame two basic problems of ancient trade. First, how to
decide, in the case of commercial transactions, whom to trust; secondly, the fact
that, despite the existence of detailed trade laws and contracts, the Roman state
did not have effective means to enforce them. ‘Misbehaving’ traders could be
‘punished’ by excluding them from the services that the statio provided."*

Terpstra’s model to explain the role of these associations in economic terms
goes hand in hand with the hypotheses put forward by W Broekaert, who has
emphasised how collegia and associations must have played several fundamental
roles in respect to commerce." First, there is the already-mentioned issue of the
‘vetting’ of newcomers and the peer pressure on acting in a trustworthy manner in
trade dealings, in order not to be singled out by the group. Then, there is the case
of associations that provided opportunities for interactions, for assessing someone
and for finding suitable interlocutors to ask, for instance, for a loan or to form a
business partnership.

Peace and political unity were crucial to prosperous maritime trade, and the
emperor could symbolise this. Emblematic in this regard is the anecdote about
how the Alexandrian traders hailed Augustus at the port of Puteoli after the con-
quest of Egypt, shouting: ‘per illum se vivere, per illum navigare, libertate ac fortunis
per illum frui’.'® But in the imperial period, at a lower level than the issues posed
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by sea security and custom boundaries, trade flourished in many areas thanks to
the diffusion of associations, of business partnerships and the opportunities these
provided to find capital, to obtain information on goods and market demands and
so forth."

THE COLLEGIA

Collegia were above all ‘brotherhoods’; closed groups with a select number of mem-
bers tied together in bonds of trust and solidarity. This community aspect rested
on three pillars: religious cult, commemoration and conviviality."® In the ancient
world, it was unthinkable that any community could exist without tutelary deities.
Collegia were always also cult associations; religious worship and the sharing of
cultic practices in the context of professional association was an important element
of social cohesion. The terms schola, statio and templum used in reference to associa-
tions overlap in meaning and were mostly chosen to stress either the profane or the
cultic aspects of a given association. Therefore, the question one should ask is not
‘was this a religious association or not?’ but, rather, ‘what other purposes did the
association serve and how did its religious dimensions contribute to it?".

By the start of the second century AD, professional associations had become
the prevalent type of collegia of the empire. Some of these collegia were explicitly
recognised as having public usefulness (utilitas publica) as, for example the col-
legia fabrum, and received various privileges from the state. A well-known case
concerns the shippers and boatmen operating on the Tiber who supplied the
capital and worked for the annona.'” Associations of shippers and traders com-
ing from particular regions or specialising in specific goods were rather common
throughout the Roman world in the imperial period. Concerns with maintaining
public order, which in the late Republic had determined the ban on collegia with
political functions, also remained high on the agenda in the imperial period and
it seems that collegia had to be authorised by either a senatorial or an imperial
decree, which would grant them the ius coeundi, the right to assemble.”® However,
a senatorial decree probably dating to the first century AD, had allowed the exis-
tence of collegia tenuiorum — that is associations of common people — if they met
only once a month.” The collegia tenuiorum, which have been also referred to as
collegia funeraticia, because their primary function was understood as providing
members with funeral rites, may in fact have included a range of different collegia
that were authorised to legally exist under this senatorial decree.”” Most collegia
of the imperial period had a rigid hierarchal organisation that mirrored the organ-
isation of towns: the association’s officers were elected and called quinquennales,
curatores, or quaestores, the council was made of decuriones, and eventual internal
subgroups of the association were organised in centuriae or decuriae. Just like the
town’s decuriones, the collegium’s decuriones would issue decrees (decreta), while
the other members formed a res publica.”’

As has been pointed out, by the late second century AD, the ius coeundi also
gave collegia important legal capacities, such as the right to hold common property,
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have a common treasury, be represented by an agent and have the capacity to sue
and be sued as a collective entity.* Furthermore, benefactors and patrons, whose
donations were important in sustaining the associations, may have preferred col-
legia with the ius coeundi because making a donation in these cases was less prob-
lematic from a legal point of view.”” The common property may well have included
productive assets to the benefit of members, as for instance, the workshops donated
to the associations of centonarii and fabri in the town of Brixia.*® Similarly, shippers
and traders may have collectively owned warehouses where members could store
their goods, perhaps at attractive rates, although we do not have direct evidence
for this.”’

As far as associations of long-distance traders in the imperial era are con-
cerned, recent work has stressed that key commercial nodes such as Ostia and
Lyon had numerous strong and prestigious professional collegia that effectively
dominated trade.”® Below I discuss some of the financial benefits these associa-
tions may have offered, together with the case of societates or business partner-
ships, another important element supporting commerce in the Roman world.

FINDING CREDIT

Finding credit was a fundamental problem for middling individuals wanting to
start a business. Seneca, in one of his Epistles (119.1), wrote that everyone aspiring
to a career in business needed the services of financial agents and loan guarantors.
Existing scholarly approaches to the issue of finding credit in the Roman world
‘create a false impression of the allocation of credit (and capital goods) in the
Roman economy, since they all operate on the (implicit) assumption that alloca-
tion took place within several specific social and commercial spheres, between
which there existed few, if any interconnections’.” However, in the case of trade
and commercial activity, there were multiple crossovers between social groups,
not simply the case of loans given by former masters to their freedmen. Finding
possible contacts for loans and financial support impinged on the same issue any
commercial transaction faced: how to have reliable information on an individual.
This is a sphere where collegia could be instrumental.

At the start of this chapter I referred to the example of the businessman and
Ostia’s magistrate, Cn. Sentius Felix, who had, among other co-optations, also
been admitted into the ranks of the association of shippers of the Adriatic. As
mentioned earlier, he was a very wealthy and well-connected businessman.” He
must have had expertise in finance as well, since he had managed the city fund of
Ostia and was also the elected patron of the association of bankers. Although we
do not have hard proof of this, it is a reasonable inference that his links with the
association of bankers, his personal wealth and financial expertise could have all
concurred in offering opportunities for the members of the association of shippers
to find credit if needed.

The collegia themselves must have acted as a means of finding credit and
financial support. They could offer credit, or act as guarantors for loans, more
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often than we think, not simply by putting members in touch with each other and,
arguably, allowing loans at low interest rates. Indeed, although surviving docu-
mentation in this respect for the western part of the Roman world is lacking, when
looking at documentary evidence from Roman Egypt, we see that collegia could
either act as guarantors for a member or make a short-term loan to a member from
the collegium’s treasury.

An Egyptian papyrus containing the regulations of an association of ten-
ant farmers working on an estate of the emperor Claudius mentions that the
association could stand security for one of the members. It states: ‘[i]f any one
of the undersigned men is held for debt for up to the amount of 100 drachmai
in silver, security will be given for him for a period of sixty days by the asso-
ciation’.”! The first century AD regulation of another, unidentified association,
specifies that ‘[i]f anyone is given into custody for a private debt, let them [that
is, the members of the association] go bail for him up to one hundred silver
drachmai for thirty days’.”

Both Roman law and socio-economic history studies have put emphasis on
how agency via dependent business managers allowed the creation of large com-
mercial enterprises operating in different geographic territories while, at the same
time, offering to aristocrats an indirect role in lucrative commercial operations.
Freedmen were often put in the position of continuing in a specific trade they
might have been involved with while slaves but this time for themselves, while
also acting as agents of their former master. The use of dependent business agents
is one of the possible answers to asymmetrical information and the fact that, in
Roman law, a business partnership could be immediately dissolved by any one
of the partners leaving, meant that often it was preferred to form societates with
members of one’s familia. This notwithstanding, partnerships among individuals
of different families did take place. But can all cases be understood under this spe-
cific label? Do they all signify a structured relationship governed by law according
to the praetorian remedy related to institores?

An example will elucidate the point I wish to make. Reused in the wall of a sub-
sidiary building of a Roman fish-salting complex of the ancient town of Sexi (modern
Almunfécar) in Spain, a marble pedestal bearing this inscription was discovered:

‘C(aio) Aemilio Ni/gro Annio Sen/ecae filio Arvaco / Galeria Sexitano / flamini divorum /
Augustorum / provinciae Baeticae / amico rarissimo Ae/mili Ligurius et Itali/cus et Delius
eximia / pro liber (alitate) posue/runt.”®

To Caius Aemilius Niger Annius Arvacus, son of Seneca, of the Galeria tribe and a
citizen of Sexi, flamen of the cult to the deified emperors for the province of Baetica, a
most rare friend, Aemilius Ligurius, Aemilius Italicus, and Aemilius Delius erected this
in return for his extraordinary generosity.’

The recipient of the dedication, Caius Aemilius Niger Annius Arvacus from
Sexi, was a distinguished individual, as signalled by the fact that he had held the
position of flamen of the imperial cult for the entire province of Baetica. He was
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probably an equestrian.’* The dedicants are three freedmen who had once been
the slaves of an Aemilius, and who refer to our C. Aemilius Niger as ‘amicus
rarissimus’. These are the uncontroversial facts reported in the text. However,
how to interpret the relationship among these individuals signalled by such a
dedication is open to different interpretations. For Etiénne, who published a
new edition of the text in 1999, this inscription is a private dedication by
three liberti to their patronus, so to their former master. His name reveals that
he was descendant from indigenous, Romanised stock, because the cognomen
Arvacus can be connected to the Arevaci, the Celtic people who had settled in
the Meseta Central of northern Hispania. That his family had prominence at
local and provincial level is also indicated by the almost certain relationship of
our recipient with the C. Annius Seneca, duumvir of Ilurco, who erected two
dedications to the emperors Commodus and Marcus Aurelius. The location of
the dedication in a fish-salting factory, although discovered reused in a wall,
is taken as an indication that Aemilius Niger’s wealth and influence largely
derived from the exploitation of marine resources and the fish-salting industry.
Further, Etiénne suggested that since Aemilius Niger had to reside in Corduba
during his tenure of the flaminate, the three freedmen had been running his
business in his absence with much zeal and profit.” The dedication from clients
to patrons would have been presented in this text as an (unequal) friendship
relation. Furthermore, the names of the freedmen, of clear geographic origin
and pointing to Liguria, Italy and Delos, should be taken to suggest the extent
of the geographic distribution of the fish-salted products of Aemilius Niger. In
other words, these individuals would have once been slaves, or descendants of
slaves, posted in these locations as commercial agents.

On the other hand, Pastor has argued that the expression ‘amicus’ was not
suitable for use on the part of freedmen of Aemilius Niger himself; if this were
the case, they would have used ‘patronus’ instead.” In his view, the inscription
attests to an old friendship, based on distant family and business relationships
in the Mediterranean area. Pastor does not elaborate on the possible reasons for
the dedication. The text refers to eximia liberalitas so clearly Aemilius Niger did
something to the benefit of the three liberti. If this had been a grateful dedica-
tion of an association, like the one from Delos with which I have opened this
chapter, we could have thought of a largess, such as funds to build or maintain
the seat of the association, or to offer a banquet or distribution of food on a
festival date. But here we have only three individuals putting up the dedication,
not a larger group. It is possible to offer an alternative explanation to the idea
that the freedmen had been involved in running a fish-salting trade business on
behalf of C. Aemilius Niger, a hypothesis that would better explain the choice
of the term amicus rather than patronus and of the expression ‘noteworthy gen-
erosity’. C. Aemilius Niger could have helped the freedmen in their commercial
activity first and foremost by providing credit, the paramount need for starting
and running a commercial activity; he might also have helped in fostering useful
connections, increasing the ‘social capital’ of the three liberti and contributing
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to the establishment of their supply and distribution networks. As noted by
Broekaert and Zuiderhoek:

‘credit and loans were so ubiquitous in Roman economic life, that over time, business
relationships established and maintained through moral reciprocal bonds connected
many players in the field. This is a common trait of pre-industrial credit-markets, which
relied to a great extent on personal ties and kinship, predominantly because of the
absence of reliable and up-to-date information on the trustworthiness of potential
business partners’.”

The three freedmen were possibly former slaves of a close relative of C. Aemilius
Niger, and this existing social bond was at the base of the financial help Niger gave
them. In this scenario, the freedmen were not running a business on behalf of the
notable C. Aemilius Niger; they were helped by him and his eximia liberalitas to
start an independent commercial activity.”

THE LOGISTICS OF TRADE

Networks and social ties were crucial when considering the logistics of trade and
the intersection of the production side with the commercial distribution of the
goods. Societates were often used as a way to bring together individuals who could
offer different skills and means. In the second century AD, the merchant family
of the Decimi Caecilii is a good example of the use of societates for this purpose.
The Decimi Caecilii are one of the best-known Spanish merchant families thanks
to abundant epigraphic data from amphorae and to monumental epigraphy from
Spain, covering a chronological span that ranges from the second half of the first
century to the mid-second century AD. Members of this family formed a societas,
as indicated by the name in the plural, DD. Caecilii, attested in tituli picti on
amphorae dating from the Flavians to the reign of Trajan. Many of the attesta-
tions come from Rome itself, but smaller urban centres like Pompeii also feature
in the list.” Very often the name of the Caecilii appears in the titulus beta of the
amphorae, which is understood as indicating the name of the merchants.*' By the
Hadrianic period, the Decimi Caecilii had established a business partnership with
the wealthy landlord, municipal aristocrat and businessman L. Aelius Optatus,
who had properties in Hispania at both Pefaflor and Astigi.* L. Aelius Optatus
and his familia were involved in the production of both olive oil and amphorae,
as indicated by the evidence offered by stamps and tituli picti.* The societas estab-
lished between the Decimi Caecilii and L. Aelius Optatus specialised in the export
of Spanish olive oil.

If we only had the evidence about the existence of this societas available, we
would probably interpret it as a case of an elite landlord who was not interested
in being directly involved in the commercialisation of his products and hence
used the services of specialised traders. But L. Aelius Optatus and members of his
familia are also attested, without any other names, on olive oil amphorae and are
considered a prime example of a family who both produced and commercialised
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their olive oil. In other words, although there is no universal consensus on how to
interpret the complex tituli picti on the Dressel 20 olive oil amphorae,* all indica-
tors in the case of the Aelii Optati suggest a vertically integrated oil business that
engaged with the different stages of production and distribution.”

Considering the direct involvement of the family in the commercialisation of
their products, why did they also establish a societas with the Decimi Caecilii? As
observed by Broekaert and Zuiderhoek," Optatus was probably supplying both
capital and the actual goods to this business partnership, while the Caecilii dealt
with the transport and sale. Therefore, the advantage of a societas for Optatus
would have been an easier way to sell his produce, while for the Caecilii it meant
that they did not need to look for a supplier of olive oil, the product in which
they specialised as traders. Furthermore, the societas offered a solution to a serious
potential constraint in Roman business, the ready availability of capital resources.
But how did the two sides decide to do business together? To choose to enter
a societas together, they needed to trust each other; the two parties must have
known each other already or, at least, must have known about each other and the
respective business reputation.

There might be some additional motives, though. An inscription dating to
the age of Hadrian mentions a member of the Decimi Caecilii, a D. Caecilius
Abascantus who, in the text, defines himself as ‘lictor curiatus’ and ‘diffusor ole-
arius ex provincia Baetica’.¥’ Years ago, MG Granino Cecere, considering the
fact that we have clear attestations for a corpus of negotiatores oleari ex provincia
Baeticae, suggested that the term ‘diffusor olearius ex provincia Baetica’ should
indicate something other than a simple merchant in olive oil. She proposed
that the term should be understood in relation to the technical meaning of the
verb ‘diffundere’, that is, to decant in amphorae, as is well attested to in liter-
ary sources discussing wine.” Therefore, she suggested that a diffusor olearius
from Baetica was someone in charge of overseeing the transfer of the oil from
the skins, used to transport it to the river ports of the Guadalquivir, into the
Dressel 20 amphorae used in the transmarine journey to Rome. In this scenario,
the diffusor olearius’ role would have been to guarantee both quality and quan-
tity of the goods. This role possibly had a privileged relationship with the annona
and its officials, in a period, between the reigns of Hadrian and Marcus Aurelius,
when the systematic oil distribution of Septimius Severus had not yet started.*
The known diffusores olearii date precisely to the period comprising the reigns of
Hadrian and Marcus Aurelius.” Christol has subsequently clarified that the post
of diffusor olearius ex Baetica was a stage in the career of major negotiatores; they
worked with the association of traders in olive oil and, through the annona, were
responsible for issuing receipts of consignments and for supervising the distribu-
tion.”" In other words, it is possible that the business partnership established
between the Aelii Optati and the Decimi Caecilii had an additional reason to
occur: the fact that a member of the Decimi Caecilii was a diffusor, and there-
fore in an official position that potentially allowed him to help in the olive oil
trade that was now, in part, linked to the annona.
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Be that as it may, it is undeniable that these two families must have known
about each other well before deciding to enter a business partnership. Their social
networks had been central in deciding about the creation of the societas and, in
turn, the web of trade representatives located in Spain and in Ostia and Rome
and the various social ties they entertained, including with high officials, formed
the backbone of their maritime trade activity. How social bonds between different
economic actors, framed within the context of professional associations, may have
helped trade can be also postulated by bringing another example from Ostian
epigraphy, the case of C. Septimius Quietus.

C. Septimius Quietus from Ostia was the assistant for an auctioneer who spe-
cialised in the sale of wine. He dedicated a statue to the tutelary deity of the
association of wine traders, the corpus splendidissimum importantium et negotiantium
vinaroriorum.” As has been observed, the dedication of this statue to be placed
in the club house of the wine traders signifies not only that Quietus was well
acquainted with the wine merchants operating locally, but also that he must have
engaged in business with them routinely.” If these traders worked habitually with
the same auctioneer and their personnel, they would have been able to receive
information on regular buyers present at the market of Ostia; such links would
have extended to bankers as well, since it was normal for bankers to be present at
auctions.’® Therefore, information on the reputation and trustworthiness of sellers
and buyers could be exchanged. In sum, these kinds of social exchanges, masked
behind what are, essentially, religious dedications, were a way to lower transaction
costs and to identify trustworthy business interlocutors.

Information is a very basic and crucial asset for commerce. Availability of
reliable information acquired via personal contacts is what, at times, should be
assumed in order to explain certain events that are attested archaeologically.
Take the case of the terra sigillata tableware that in the first century AD started
to be produced around Tralles in Asia Minor: usually, these pottery shapes fol-
low the ones of the Arretine sigillata, with some differences in detail, and pre-
sented bilingual stamps in Latin and Greek. Some of these stamps display the
name of C. Sentius, a potter known from a workshop located in Arretium in the
Augustan period and one subsequently active in Lyon.”” Some pottery vessels
are even stamped with the name ‘aretina’, thus possibly branding for the literate
consumers or wholesale buyers the items for which the producer knew there was
demand. Pre-existing knowledge of this demand, probably coming from prior
export links, must have been behind the decision of our Sentius and other crafts-
men like him to expand manufacturing activity to the other side of the Mediter-
ranean. He must have had local contacts that ensured that he would be able
to produce and sell his tableware in the new location. It is possible that he had
already been exporting his wares to the area and later, having realised that there
was a commercial opportunity, and perhaps also for personal reasons, decided to
either relocate or open a branch business entrusted to an agent. The key element
in this example, however, is the fact that moving from one side of the Mediterra-
nean to the other in order to start a business can be explained only if Sentius had
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already some existing contacts in Asia Minor and in the region of Tralles. Again,
personal contacts and ties were at the core of commercial activities and trade.

SOCIAL CAPITAL, TRUST AND ENFORCEMENT OF
CONTRACTS

An important function of professional associations and associations of alien res-
idents and translocal businessmen was to forge and strengthen social relations
between persons sharing the same background, customs and (mostly) profession.
As mentioned above, associations were excellent places to forge social bonds
that were also rather helpful to trade. Another role that has been suggested by
Broekaert when considering the advantages that being a member of a collegium
posed, is the possibility of gaining social capital. This includes not only the social
respectability that membership of an association could offer but also opportunities
for a more senior and respected member of the association to ‘promote’ others,
giving them additional respectability, which could then in turn help in commer-
cial activities and other relations.’® As a concrete example of this scenario we
can consider the case of P Aufidius Fortis. In AD 146 Fortis, a grain merchant and
municipal aristocrat, was elected quinquennalis for life by the association of grain
importers based in Ostia. Two of his freedmen held the office of quinquennalis and
quaestor in this same collegium and Broekaert argued that in this way their patron
was increasing their social capital, a suggestion with which I wholly agree.

When it came to the enforcement of trade contracts, social pressure and — in
the case of members of associations — the rules of the association itself could be
powerful incentives to abide by the rules and behave honourably. Information
on untrustworthy behaviour could easily be passed on via this social network
and, from a business point of view, such a person could find themselves severely
curtailed in their business dealings. There is evidence to suggest that there were
occasions when traders used membership of an association, and the social con-
tacts this brought, to enhance their business opportunities. For instance, in some
cases the collegia seem to have been used in order to find good contracts and
partnerships for the distribution of commercial goods; furthermore, it seems that
collegia might have offered support to a member in case of business disputes and
enforcement of contracts. Following Broekaert, I interpret in this sense the case
of C. Apronius Raptor and M. Inthatius Vitalis. They were members of the asso-
ciation of wine merchants based at Lyon but belonged also to the association of
shippers of the Sadne™; they were eventually elected patrons of the association.
It has been suggested that Raptor and Vitalis could have used their connection
to the shippers of the Sadne to prevent other merchants from acquiring means
of transport, so that ‘a wine merchant who was not willing to join the corpus in
Lyon, could easily be hindered in successfully doing business in Gaul’.*® To this
example we can add the case of C. Sentius Regulianus, also from Lyon. He was
a wine and oil merchant and also a shipper, who became a member of the asso-
ciation of oil merchants from Baetica and even held office in this association.”
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These contacts offered information relevant to trade and an infrastructure of
peer pressure and control that, in part, could compensate for the state’s imperfect
enforcement capability.

OFFICIALS, THE STATE AND PRIVATE TRADERS

So far, | have addressed the issue of personal bonds among individuals of various
professions, framed by various forms of associative order or by the patron-client
relationship. Another aspect that should be considered concerns the officials, the
state and private traders. The issue is particularly relevant when examining trade
flows directed to the city of Rome or to the army that was located in the north-
ern provinces. It is known that the annona ended up subsidising, in one form or
the other, private trade. We have evidence of wholesale traders paying homage
to high-ranking officials, sometime indirectly by honouring their relatives. Were
these homages indicators of something more than the expression of social subor-
dination and recognition of distinction? In my view, the answer is yes. I wish to
consider P Clodius Athenio, a trader in salted products, most likely salted fish
and garum, who died in Rome in the second century Ap. He had been, as we learn
from his funerary inscription, the high official (quinquennalis) of the corpus nego-
tiantium Malacitanorum, which had headquarters in Ostia, just like many other
associations of traders of the imperial era. An inscription discovered in Malaca
itself shows not only that P Clodius Athenio was a person of means but also that
he had social connections in high circles. The text from Malaca is an honorific
inscription to Valeria Lucilla, the wife of L. Valerius Proculus, praefect of the
annona in AD 144. P Clodius Athenio is recorded as having paid back the sum
that the citizens, and presumably the decurions, had collected in order to erect a
statue to Valeria, thus gaining considerable honour for himself for this generous
act. According to Roman social norms, P Clodius Athenio’s intervention in the
matter of the statue to be erected to Valeria Lucilla publicly signals that he was
close to her and her husband L. Valerius Proculus. Personal ties like the ones indi-
cated by this inscription may signal that there was a close involvement between
the annona and traders from Baetica supplying Rome with foodstuffs such as salted
fish and oil. While the state found ways to incentivise the service of traders and
shippers to the annona of Rome,” it also gave incentives to take on board private
cargoes, in effect subsidising private trade. Clodius Athenio’s connections were
not limited to the association of traders from Malaca to which he belonged and to
high-ranking imperial officials. They extended also to other associations of trad-
ers: a fragmentary Greek inscription, also from Malaca, honoured as patron of an
association of Syrians and Asians traders a Klodios, who was probably the same P
Clodius Athenio I have been discussing.*’

He is certainly not the only example of someone involved in large-scale mari-
time trade who paid homage to the praefect of the annona. D. Caecilius Hospitalis
was the curator of the association of traders in olive oil from Baetica. He was him-
self a trader in olive oil: his name, together with that of D. Caecilius Maternus,
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is recorded on olive oil amphorae discovered at Monte Testaccio and may have
been involved in a societas attested in some tituli picti, which mentions the Decimi
Caecilii, concerned with the production and trade of fish salt products such as
the ‘best of garum’.* This is the same gens that I have mentioned earlier in the
chapter. D. Caecilius Hospitalis dedicated a statue to M. Petronius Honoratus,
who was the prefect of the annona and the prefect of Egypt of aAD 147.° The
case of the olearii ex Baetica and the annona is, in a way, special and has a high
profile, but I choose these two examples to make the point about the role played
by connections between traders and imperial officials in the case of commerce.
Successful social links with key officials, whether high- or low-ranking, were an
important part of the ‘personal infrastructure’ of trade. Dedications from shippers
and traders to lower-ranking imperial or local officials are a sign of relationships
that often could include transactions related to trade. As remarked by ] D’Arms
many years ago, ‘imperial administration and private negotiatores could be active
simultaneously, with interests which overlap and converge’.*!

However, collegia of shippers and traders seem not to have necessarily been
present everywhere there was notable volume in trade. In a recent study, Ver-
boven discusses the evidence from Ganuenta, in the territory of the Menapii, on
the southern shore of the Scheldt estuary. The civitas of the Menapii belonged
to Gallia Belgica, but the coast was part of a single military zone with that of
Germania Inferior. Ganuenta was an important trading post, and altars to the
goddess Nehalennia bearing dedicatory inscriptions attesting 200 names were
discovered there. While many of these individuals were merchants and shippers,
and some show a common identity (e.g. the negotiatores Britanniciani), Verboven
points out that ‘nothing in the inscriptions . .. suggests collective action by a
formal association’.”” Unlike Lyon, where many powerful associations were based,
here the institutional set up was very different. The large presence of the army in
the area, as pointed out by Verboven, must be one of the reasons for the differ-
ence but also, I suspect, the very low urbanisation rate of the region. Collegia are
essentially an urban phenomenon.

CONCLUSIONS

The role social and personal networks had in the context of trade in antiquity
should not be underestimated. The proliferation of associations in the imperial
era was certainly a response to the way in which individuals tried to gain social
respectability and created a system of social support, but they were also encour-
aged because of the various roles associations could have in facilitating commer-
cial transactions. Professional associations could help in establishing new business
contacts, in finding credit, in vetting someone’s commercial trustworthiness, even
in exercising peer pressure that could exclude others from operating on a par-
ticular market. In the empire, collegia that had received the ius coeundi, the right
to assemble, could have a treasury and hold collective property; there are attes-
tations of properties belonging to collegia that were relevant to the activities of
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the profession represented by the association, such as the workshops of the fabri
and centonari of Brixia mentioned above. It is possible that some associations of
shippers and traders owned storage facilities that their members could use. In
some cases, it is possible to see the involvement of individuals in more than one
association related to transmarine trade, and besides the social advantages and
distinction that these multiple memberships brought, there must also have been
advantages related to business activity. Accessing reliable information on the
availability of goods, market conditions, prices and opportunities was, by itself, an
important benefit the network provided by a collegium might offer. In the imperial
period, collegia connected to transmarine trade, or individual members of such col-
legia, also show close links with state officials involved with the annona — from the
praefect of the annona at the very top to lower ranking officials. While such con-
nections are expressed through ‘traditional’ social frameworks patronage, public
dedications and so forth — it cannot be doubted that these links centred around
the trade and shipments of certain goods to Rome.

In addition to professional associations and ethnic groups attested to at major
port towns, the various examples discussed above show also that societates or busi-
ness partnerships were widespread in the Roman world and had an essential role
in the trade and distribution of many different types of goods. While these business
partnerships often arose from existing social bonds — with family members or with
one’s slaves and freedmen or, possibly, with members of the same collegium — the
possibility to form and dissolve such partnerships relatively easily greatly aided trade.
The extent of one’s ‘personal infrastructure’, when combined with the physical and
legal infrastructure available in the Roman world, could make a real difference.
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Chapter 6

On Dressel 20 and Beyond: Management,
Punishment and Protection in the Context of
Roman Imperial Oil Distribution

Emilia Mataix Ferrandiy

INTRODUCTION

Every scholar dealing with the subject of the Roman economy must confront the
issue of the Roman annona at some point. Following the same logical path, many of
the scholars studying the annona should equally face the problems related to Dres-
sel 20 amphorae, those recognisable containers bearing a characteristic epigraphic
record.’ One of the most discussed issues concerning this vessel regards its level of
entanglement within an imperial bureau of collection and distribution, which, in
fact, varied as much as the political organisation of Rome. There are certain simi-
larities in the way that different products supplied and controlled by the Roman
state were managed. The lease of quarries, mines and estates was equally managed
through locationes conductiones, or letting and hiring contracts, that established the
terms of the agreement between the empire (represented by its magistrates) and
the lessees.” In that sense, the activities derived from oil supply administration — as
well as of mining and quarrying — were intended to keep imperial involvement to a
minimum without renouncing control of these ventures.’

The main aim of this chapter is to address the changing epigraphy of Dressel
20 as an artefact reflecting the inner organisation of state supply. Bearing in mind
the similarities in the organisation of the activities related to public supply, Dres-
sel 20 epigraphy will be compared and related to the epigraphic record of other
supplies controlled by the Roman state such as marble. As will be seen throughout
this work, the different nuances of public supply management will be perceived
in their epigraphic record when these objects are considered as being part of one
specific commercial cycle of distribution. In addition, I would like to explore in
more detail what sort of protection and legal remedies could have been used by
the imperial administration by comparing different texts and materials.* I will
argue that the changing epigraphic record of Dressel 20 witnesses the variations
taking place in the management of the annona. However, the correctness of this
interpretation brings more problems than it solves and it is still unclear whether
the individuals working for the annona benefitted from any legal protection; who
was responsible for these tasks; how the issues arising from the activities related



78 Emilia Mataix Ferrandiz

to state supply would have been addressed; or who was in charge of solving these
sorts of controversies. To answer questions such as these the only option available
is to contrast different sources to gain an insight into the criminal repression and
protection of those subjects working for the Roman state. Unfortunately, there
are not many texts that reflect these sorts of issues, and the two inscriptions that
[ have chosen to draw a comparison from correspond to different chronological
periods and businesses, even if they are related to state-managed activities. The
first deals with the protection of the conductores in charge of taking care of the
imperial flocks, and the second is the inscription recording the complaint of
the shipmasters of Arles, dealing with the damages suffered due to the use of faulty
measures. Both sources will provide hints about how these activities were man-
aged and carried out, thus helping us to better understand the framework within
which Dressel 20s were distributed.

THE CHANGES IN THE EPIGRAPHY OF DRESSEL 20
AMPHORAE

Let me first start by presenting the issues concerning the changes in the epigraphic
apparatus of Dressel 20. These oil containers were produced along the Guadalquivir
valley (province of Baetica, Hispania), the part of the southern territory of Hispania
designated by the Greek and Latin authors under the name Tiurdetania.’

The study of the epigraphic record of the artefacts involved in public supply
reveal certain specificities in the formula written on the objects, as happens in
the case of Dressel 20 amphorae (Figure 6.1). This image displays the epigraphic
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Figure 6.1 Dressel 20 epigraphic apparatus. Image courtesy of Dr. Piero Berni Millet.
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apparatus of these containers, of which the inscriptions that interest us are mainly
B (merchant name) and & (fiscal formula). Both inscriptions were written on the
container before reaching Rome and most probably in the same kiln or estate
where the oil was packaged.® These writings should be considered in relation to
another, and while the P refers to the merchant responsible for the oil, the &
inscription indicates who is in charge of controlling and registering the cargoes of
oil sent to Rome. However, behind inscription § we should see two possible char-
acters: the merchant, who is obliged, as in a sale or a lease of services contract,
to provide a final product (for example, the oil), and the lessor. However, not all
merchants were also shipmasters’ and in many cases the job of transporting goods
was entrusted to professional shippers.®

Table 6.1 shows that inscription B does not vary until the reign of Septi-
mius Severus, when the names were replaced with the formula Dominorum
Nostrorum [. . .] Augustorum. The name of the Augusti (in brackets) changed
depending on the period, with Severi et Antonini used between AD 198 and 205

Table 6.1 Chart summary of the evolution of inscription .

Era (AD) Emperor Text of the scriptum Example(s)
1-100 Julio-Claudian/ Q, Conniveriveraci CIL XV 3652
Flavian Dynasty
100-198  Antonine Dynasty =~ Ocra Odesti et Cassi  CIL XV 3972
Olawsti
198-205  Septimius Severus/  Dominorum Rodriguez Almeida:
Caracalla Nostrorum [] (1972), pp. 35-37;
Augustorum Severiet  Id. (1979), p. 3, 4%
Antonini Id. (1989), p. 6
205-217  Septimius Severus/  Dominorum Rodriguez Almeida:
Caracalla/ Geta Nostrorum [] (1972), pp. 33-34;
Augustorum Severi Id. (1979), 5, 6, 9,
Antonini et Getae 10-14; Id. (1989),
pp. 7, 16
217-222  Macrinus / Fisci Rationis CIL XV 4111; 4114;
Elagabalus Patrimoni Provinciae 4116
Baeticae
217-222  Macrinus / Fisci Rationis CIL XV 4135-7
Elagabalus Patrimoni Provinciae
Tarraconensis
222-235  Severus Alexander  Fisci Rationis Remesal and

Patrimoni provinciae
Baetica + names
private merchants

Aguilera (2010),
pp. 27-158
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and Severi Antonini et Getae from AD 205. Around AD 217, the inscription is
replaced by Fisci Rationis Patrimoni Provinciae Baeticae or Provinciae Tarraco-
nensis, which remained in use until about the middle of the third century AD.
During the reign of Severus Alexander (AD 222-235), the names of private
merchants reappeared in inscription B together with the inscription Fisci Ratio-
nis Patrimoni Provinciae Baeticae.

During the brief period of the reign of Macrinus, the B inscription changes
again to indicate fisci rationi patrimoni provinciae [Baetica or Tarraconensis]. In the
reign of Alexander Severus, the names of the merchants appear once again next
to the fiscal inscription.

Following Table 6.2, inscription & appears as quite simple until the reign of
Hadrian, when it starts including an R/, the name of the city and the name of
an acceptor, the person in charge of supervising the oil cargoes.” The simplicity
of the & inscriptions until the Severans indicates that the management of the
collection and shipment was left primarily in the hands of private actors, who
sometimes constituted large families of merchants who created partnerships or
even employed agents to facilitate the oil distribution."

In fact, the high level of state involvement in the annona supply stimulated
parallel commercial practices rather than suppressing them with the demands of
imperial redistribution: a behavioural pattern that lasted into the late antique
period. A recent discovery in Arles of a jar of olives mentioning the famous oil
merchant DD Caecilii contains writing in the same calligraphic style as that used
on inscriptions o, B and y on Dressel 20 amphorae."" This assertion underlines
how peculiar the calligraphy of the Dressel 20 inscriptions was and also that a
merchant as important as DD Caecilii was distributing products on behalf of the
state and for his own sake using the same labelling instruments.'”

Therefore, from this account we can raise several questions upon which the
epigraphic texts analysed in the next sections can shed some light. These are: (a)
who was liable and, at the same time subject to, protection, for the transport of oil
amphorae according to the different changes in inscription B?; (b) what is the role
of the emperor and the bureau a rationibus in all this?"> And of the fiscus?; (c) what

Table 6.2 Chart summary of the evolution of inscription 6.

Era (AD) Emperor Structure inscription Example(s)

1-100 August to Hadrian Name + a + number Colls et al. (1977),
(pounds) p. 66; CIL XV 3642

117-138  Hadrian R/ + city of Baetica + CIL XV 4091

name + acc+ name

149-193  Antoninus Pius R/ + city of Baetica + CIL XV 3957; 3995
name + acc+ name
+ Consular date
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is the relation between fiscus and patrimonium?; (d) what is the meaning of the R/
from the inscription 8? And how can it be interpreted in relation to inscription B?;
and, (e) what sort of procedure could have been used in case of issues arising from
distribution? The next sections will be dedicated to summarising and contextual-
ising the two inscriptions that provide some hints about the liabilities of people
involved in public supply. Both texts had general appeal, which looked either to
protect the tasks performed by the conductores or to avoid fraud in the various
stages of maritime transport.

INSCRIPTIONS REFLECTING ISSUES CONCERNING
PUBLIC SUPPLY

Monumental inscription found in Saepinum (Italy) dating AD
169-172"

The Saepinum (modern Altilia, near Sepino) inscription consists of an epistula
dealing with the abuses suffered by the conductores of the Imperial flocks working
in the area located south of the modern Campobasso in south central Italy.”” The
inscription was placed by the ancient gate of the city, visible to the public,'® and
it is composed of three parts written chronologically in the reverse order in which
they occurred. In modern terms, what we see is a letter with two attachments. In
its text we can find, at the end, a report from the imperial freedman Septimianus
to his hierarchical superior, the freedman procurator a rationibus named Cosmus,
about the ill-treatment suffered by the conductores of the flocks by the local mag-
istrates and the stationarii.'” Second, there is a petition form the procurator a
rationibus to the prefects of the praetorium to which the report of Septimianus
had been added as an attachment. At the end of the inscription, there is a letter
of admonitio from these prefects to the magistrates of Saepinum threatening them
with sanctions based on the petition from Cosmus and the report of Septimi-
anus. This inscription gives an outline of the duties of the bureau a rationibus and
the prefects for the safeguarding of a public task that will provide clues to the
responsibilities of this bureau in matters concerning oil supply (given that the
Dressel 20 inscriptions indicate their involvement in this activity). The inscrip-
tion reads'®:

‘L. Bassaeus Rufus et Macrin(i)us Vindex magg (istratibus) / Saepinat (ibus) salutem / exem-
plum epistulae scriptae nobis a Cosmo Aug(usti) lib(erto) / a rationibus cum his quae uncta
erant subiecimus et admonem/us abstineatis iniuri(i)s faciendis conductoribus gregum ovi-
arico/rum cum magna fisci iniuria ne necesse sit [et] recognosci de hoc / et in factum si ita res
fuerit [ut oportet(?)] vindicari /

Bassaeus Rufus and Macrinius Vindex to the magistrates of Saepinum, greetings. A copy
of the letter written to us by Cosmus, freedman of the Emperor a rationibus, we have
subjoined with that letter which had been added and we admonish you that you abstain
from committing outrages on the contractors for the sheep flocks causing great harm



82

Emilia Mataix Ferrandiz

to the fiscus, then it may be necessary that to carry out a judicial investigation about
this and that there should be a legal claim on the facts arising from the event, if the
matter should be so.

IL. Cosmi Aug(usti) lib(erti) a rationibus scriptae ad Bass (a)eum Rufum et ad / Macrin (i)um
Vindic(em) pr(aefectos) pr(aetorio) e(minentissimos) v (iros) exemplum epistul(ae) scriptae
mih(i) / a Septimiano co<n=L>liberto et adiutore meo subieci et peto tanti / faciatis sc(r)
ibere magg (istratibus) Saepin(atibus) et Bovian (ensibus) uti desinant iiuriam / conductori-
bus gregum oviaricorum qui sunt {sunt} sub cura mea facere / ut be(ne)ficio vestro ratio fisci
indemnis sit

Written by Cosmus, freedman of the Emperor a rationibus, to the most eminent Basseus
Rufus and to Macrinius Vindex, praetorian prefects. A copy of a letter written to me by
Septimianus, my fellow freedman and helper, I have subjoined, and I ask that you con-
sider it so important to write to the magistrates of Saepinum and Bovianum, that they
cease to commit outrages upon the contractors for the sheep flocks that are under my
supervision, so that by your help the fiscus may be unharmed.

IIL. Script(ae) a Septimiano ad Co/smum conductores gregum oviaricorum qui sunt sub cura
tua in ve pr(a)esenti / subinde mihi quererentur per itinera callium frequenter iniuria(m) / se
accipere a stationari(i)s et magg (istratibus) Saepino(!) et Boviano(!) eo quod in tra(n)situ /
iumenta et pastores quos conductos habent dicentes fugitivos esse et / iumenta abactia habere
et sub hac specie oves quoque dominicae / di[ffu]giant in illo tumultu necesse habeamus etiam
scribere quietius ag/erent ne res dominica detrimentum pateretur et cum in eadem contuma-
cia / perseverent dicentes non curaturos se neque meas litteras neque si tu eis / scrips[isses]
litter[a]s t[e] rogo domin<e=I> si tibi videbitur indices Bass(a)eo Rufo / et Macrin(i)o
Vindici pr(aefectis) pr(aetorio) e(minentissimis) w(iris) ut epistulas emittant ad eosdem
magg (istratus) et stati/onarios [3] ta<m=N>diu t[eme]re(?) [ir]ritum(?) factum est

[Text] written by Septimianus to Cosmus. Since the contractors for the sheep flocks that
are under your supervision were repeatedly complaining to me on the spot that along
the roads they frequently receive outrageous treatment from the stationarii and the
magistrates at Saepinum and Bovianum on this account, because they (hold?) in transit
the animal flocks and the shepherds that they have hired, saying that they are runaway
slaves and have animals [from the flocks] that have been stolen, and because under
this pretext the Emperor’s sheep also have perished in that event, we held necessary
also to write that they should act more peacefully, lest the Emperor’s affairs suffer loss;
and since they persist in the said obstinate disobedience, saying that they will not be
concerned either about my letter or if you yourself should write to them that the situa-
tion should not occur at all, I ask, my lord, if it seems best to you, that you inform the
most eminent Basseus Rufus and Macrinius Vindex, the praetorian prefects, that they
send letters to the said magistrates and stationarii . . . it has happened.’

The Saepinum inscription, from early in Marcus Aurelius’ reign," offers the first
hard evidence for the prefects’ independent police authority in Italy (where there
was no provincial governor).” The letter indicates the term iniuria, in the generic
and objective sense of quod non iure fit.?' It preserves shepherds’ complaints of
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mistreatment at the hands of local officials and stationarii** and a menacing letter
from the praetorian prefects to the magistrates of Saepinum, urging that the abuses
be stopped, especially since some of the affected flocks belonged to the emperor.
The mention of oves quoque dominicae and to ne res dominica detrimentum pateretur
(§3. 1.6), point to the ownership of the emperor of some of the flocks (bearing in
mind the use of quoque) and that others would have been owned privately. The
standard view of the inscription is that the responsibility of the a rationibus over
the conductores was because these were the contractors for the Imperial flocks.
In its turn, the damage caused to the fiscus arose because of loss inflicted on the
Imperial possessions, either because some sheep were actually lost” or because the
contractors were unlikely to be willing to pay as much as they had in the past.*
Two main issues arise from this part: the still problematic distinction between
fiscus and patrimonium and the role of the a rationibus in the whole issue. Both
points relate to the epigraphy of the Dressel 20 amphorae because their inscrip-
tions make reference to these officers a rationibus, as well as to fiscus and patrimo-
nium and offer similar problems.

It follows from the standard view of the Saepinum inscription that the con-
tracts for the Imperial flocks were the responsibility of the a rationibus.”> Contrast-
ing the opinion of scholars such as Laffi*® or Millar,”” M Corbier® thinks that this
inscription does not deal with the management of the patrimonium, but to the fact
that the a rationibus was involved in looking after the conductores gregum oviaricum
in the context of a general responsibility for the processes of transhumance, as she
appreciates by reading the expression sub cura tua (§3.1.2) in the inscription.”

[ think that Corbier is right, and that if we compare this activity with the sup-
ply of Dressel 20, it is possible to see that public and privately owned oil cargoes
were shipped simultaneously and that the involvement in public supply boosted
the private businesses of many oil merchants such as the Caecilii. In that sense, it
does not seem strange that the flocks were mixed and that the a rationibus oversaw
the security of all of them, to protect the activity in its entirety. Indeed, Corbier
makes it clear that:

‘as far as the Saepinum affair is concerned, we should surely see it as involving the
Fiscus as the recipient of dues for pasturage; even if the inscription includes no explicit
reference to fees for pasture rights, since the abuses in question do not bear directly on
these, these fees are the key to the understanding of the inscription; for any damage
inflicted on the conductores reduces their ability to pay and hence the value of their

obligations to the Fiscus’.*®

If we think of oil distribution as an activity linked to the fiscus, as it was because
of the income that the Roman state received from the oil estates, it makes sense
to understand that the office a rationibus would be in charge of the smoothness of
the conduct of publicly related activities.’

The inscription also highlights that the patrimonium was no longer an autono-
mous entity and it may even be argued that the fiscus encompassed the patrimonium.
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In a 1966 article, PA Brunt indicated that the obscurity that he found in his sources
was not merely to be attributed to their vagueness.”* Soon (though after Augustus)
it ceased to be clear which funds were public and which were private, and even if
jurists had been able to make a sharp distinction in principle, the amalgamation of
imperial and public funds in administration and the secrecy of the accounts divested
the distinction of any practical importance.” In addition, E Lo Cascio® indicates
that this mixture on the ownership of the flocks, and the fact that these are all
under the supervision of the a rationibus shows that there was no juridical distinc-
tion between fiscus and patrimonium and that there would not be a patrimonium fisci
different from the patrimonium caesaris.

Monumental inscription found at Beirut from the navicularii from
Arles dating Ap 198-203

CILIII 14165 (=ILS 6987) constitutes one of the two columns of a singular bronze
inscription,” which was found in Beirut’® and refers to a joint complaint raised by
the navicularii of Arles. The chronology has been set around Ap 198-203 by recon-
structing the charge of the Claudius Iulianus (the praefectus annonae) mentioned
in the inscription.’” The writing displays a complaint from the navicularii of Arles
to the praefectus annonae because the authorities did not properly survey their
distribution operations, causing them to sustain a loss.”® This inscription appears
as a disposition oriented to protect these subjects working for the public supply of
Rome and working for the bureau a rationibus, which will help us to interpret the
changes in Dressel 20’s inscription 8. The inscription reads:

‘[---I] IVLIANVS NAVICVLARIIS / [MAR]INIS ARELATENSIBVS QVINQVE/
[CIORPORVM SALVTEM/ [QV]ID LECTO DECRETO VESTRO SCRIPSERIM/
[[---]] PROC. AVGG.E.V. SVBI/ CI IVSSI OPTO FELICISSIMI BENE VALEATIS /
E.E./ EXEMPLVM DECRETI NAVICVLARIORVM MA. RINORVM ARELATEN-
SIVM QVINQVE COR/ PORVM ITEM EORVM QVAE APVT ME ACTA/ SVNT
SVBIECI ET CVM EADEM QUERELLA LA/ TIVS PROCEDAT CETERIS ETIAM
INPLORANTI / BVS AVXILIVM AEQVITATIS CVM QVADAM DE / NVNTIA-
TIONE CESSATVRI PROPEDIEM OBSEQVI / SI PERMANEAT INIVRIA PETO
VT TAM INDEMNI / TATI RATIONIS QVAM SECVRITATI HOMINVM / QVI
ANNONAE DESERVIVNT CONSVLATVR / INPRIMI CHARACTERE REGV-
LAS FERREAS ET / ADPLICARI ROSECVTORES EX OFFICIO TVO IV / BEAS
QUIIN VRBE ONDVS QVOD SVSCE / PERINT TRADANT

Claudius Iulianus Naviculariis from the marine navicularii from Arles, who are part of
the five corporations, greetings. After having read your decree, I have written to [here
aname, deleted] procurator of the two emperors, eminent man, the letter of which one
copy is attached. I wish you good luck and good health. [copy of the letter] You will find
here attached a copy of the decree of the marine navicularii from Arles, who are part of
the five corporations, as well as items of the case instructed before me. And because the
first complaint lasted longer than the others and that the other (navicularii) are also
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complaining about the protection of my arbitration, threatening to stop their services,
if we keep on causing injury to them, I ask you — for assuring that the ratio does not
suffer any prejudice and that the men who work for providing food do not suffer any
prosecutions — to give the order of stamping the metallic measuring tools and appoint
some men for the safeguard under your services, that will return to Rome the weight
(of the cargo) that they had received.’

The inscription reads ‘inprimi charactere regulas ferreas et / adplicari prosecutores
ex officio tuo w/beas qui in urbe pondus quo susce/perint tradant’. The authorities
had to ensure that the weights used conformed to official standards to assure the
accuracy of these operations.” These standard tools, called sekomata or tabulae
ponderariae played a crucial role in controlling different types of merchandise and
provided information about how these procedures of monitoring and control of
the cargoes were performed, sometimes even in inscriptions written on them.®
In fact, one Digest text indicates that Trajan even established an edict punish-
ing cases of using false measures with the penalties of the Lex Cornelia de falsis.*
These regulas ferreas related to the official standards that should be used when
measuring the grain loaded. If we bear in mind that the shipmasters would have
been paid for the amount of grain they were transporting, that explains perfectly
why they felt mistreated when the use of these fake standards caused them to be
paid less. The cargoes arriving at a port, either destined for retail trade or public
use, had to be examined. The inscription suggests the presence of some subjects
in charge of receiving cargoes on behalf of the praefectura annonae, thus having a
role between transport and storage of goods.* At every stage of this process there
might have been officials and overseers who monitored the exchanges, compared
the commodity to official weights and measures,” collected taxes and ensured
that none of the cargo had disappeared in the course of the sea voyage.* For that
reason, the shipmasters demanded that the procurator take appropriate measures
(regulas ferreas) relating to the integrity of the accounts register to ensure that the
shippers working for the annona received what was due to them. The identifica-
tion of these subjects as ratio and the need of keeping an accurate quantification
and accounting for the merchandise can be related to the Dressel 20, especially
in what I identify as a general change in the management of the oil distribution,
which is reflected in inscription 8. This identification as ratio is used during the
Severan period, which I think demonstrates the efficiency of the Hadrianic reform
that introduced the ratio as the identification for several of the bodies working for
the public supply.

INQUIRING INTO THE SOURCES

Both inscriptions constitute epistles that can be construed as admonitiones, which
is to say warnings or preventive policing measures: the prefects limit themselves to
turning to the magistrates for a simple injunction to provoke a change in conduct.
These epistles advised those addressed that otherwise they would be subject to
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investigation and prosecution, but previous cases of injustice would be left unpun-
ished. The conductores complained to the magistrates and to the stationarii because
they were not properly controlling activities and performing their duties; however,
the complaint was not about the controls themselves, because Roman law did not
assume the possibility of an iniuria in the exercise of public authority.”” The case
is similar to the complaint that can be found in CIL III 14165. To sum up other
important details: on the one hand, we have the praefectus of the praetorium pro-
tecting the ratio, and on the other hand we find that the a rationibus is in charge
of the conductores who work for a fiscus-patrimonium.

DRESSEL 20 STRIKES AGAIN

As can be appreciated by looking at Table 6.1 above, the simplicity of the P
inscriptions until the Severans indicates that the management of the collection
and shipment was left primarily in the hands of private actors. The continuity of
inscriptions B and & during the Julio-Claudian and Flavian dynasties indicates
that the distribution of oil was a large part of the business for Spanish merchants
at that time. However, oil distribution had not yet reached its peak, as is revealed
by the existence of several shipwrecks with mixed cargoes dated to the first cen-
tury AD,* compared to the increase of single oil cargoes during the Antonine
period.*” One clear example of this phenomenon is the Port-Vendres wreck, which
held a mixed cargo of Dressel 20, ingots and other sorts of vessels.*

So, looking at inscription B (Table 6.2), it is possible to appreciate that until
the reign of the Severans private merchants were supplying Rome with oil and,
looking at the & inscription, that these private merchants, until the reign of
Hadrian, were controlled by some official unrelated to the ratio, or at least not
identified as such in the inscriptions. The & inscription is quite simple, indicating
names that do not even seem to have servile features and just acknowledging
the weight of the oil. These private merchants might have been working for the
public supply, by placing their services for hire. I think that we need to turn to the
conclusions of PJ du Plessis when studying several leges concerning public works
(for example, the lex Irnitana; lex Ursonensis), who indicates that these reflect that
the relations between the government and individuals was not directly protected
by laws.* Although this opinion seems to indicate that a contractor would have
been exposed to corrupt magistrates, there are indications that certain safeguards
existed from which the contractor could have benefitted indirectly.

In that sense, inscription 6 changes during the reign of Hadrian, when it starts
including an R/, the name of the city and the name of an acceptor, a person in
charge of supervising the oil cargoes. That points to the fact that the control
of these cargoes was managed by subjects working for the Roman state, but not
organised in a particular way until the reign of Hadrian. The R/ also appears
inscribed on other types of artefacts, such as marble,” the late ostraca from the
16t de I' Amirauté at Carthage,’' or some amphorae (AD 75—125) found in the Pecio
Gandolfo in Almeria (Spain).’ In the case of the Dressel 20, the R/ has been
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interpreted in different ways, such as recognitum,’® recensitum,’ or ratio.” It is clear

that R/ does not need to mean the same in every case, especially for the example
of the ostraca of the Il6t de I’ Amirauté, because these are records written when the
oil arrived at the port of Carthage and not inscriptions written on the containers
before setting sail, as was the case of Dressel 20. Looking at the sort of objects on
which this R/ is inscribed and their context, it is possible to see that it corresponds
to a mark of registration for public consumption. In my view, the R/ might refer to
ratio, and this could be linked to a reorganisation of the distribution of Baetican oil
that took place during Hadrian’s reign that could itself be linked to other changes
in the administration of transport for other goods such as marble.

This argument is based on the changes in the R/ inscription during Hadri-
an’s reign (AD 117-138), which can be compared with the epigraphic formula on
marble (Table 6.3, appendix) from Chemtou (Numidia), Phrygia or Ostia from
that same period. In addition, the marble that displays these inscriptions are of
the kind Giallo antico and pavonazzetto, which were used for luxury buildings that
were generally destined for public imperial buildings or to wealthy customers with
a taste for luxury goods.”® These writings indicate that the R/ inscription referred
to the fact that an imperial official in charge of a ratio collected the product. The
inscribed blocks would represent the material that the contractors were contrac-
tually obliged to produce, under contract that would then have been credited to
their account (ratio). I would like to recall the model of distribution described by
Russell, in which the complex inscriptions present on marble blocks constitute
formulae that allowed officials to track the blocks until they reached their desti-
nation.’” In that respect, it is interesting to see that in the case of Ostia, all the
marbles bear that R/ in the inscription, so that the ratio took care of the distribu-
tion of these marbles the whole time. Differently, the inscriptions coming from
Phrygia start including the R/ after AD 136 and those from Chemtou after AD 137.
The Phrygian inscriptions reflecting the organisation of the marble quarries did
not reflect changes in the last decades of the first century, or in the first decades of
the second, but they did in the last years of Hadrian.” The latter would indicate a
change not in the ownership of these quarries, but in the distribution model dur-
ing Hadrian’s reign.”

In addition, one inscription recently discovered in modern Turkey (Table 6.4,
appendix) adds weight to this hypothesis. The writing refers to the permission
given by Hadrian to the Milesians to form an association of shippers. This inscrip-
tion was found at the east side in the area of the suspected eastern port of the
city.® The conjecture of the archaeologists is that the stele was fitted into the
wall of the gatehouse itself in such a manner that the writing was at eye level for
passers-by. So it was wise to use such a significant location, not far from where
the headquarters of the association of the Milesian shipowners lay." Thus per-
haps the creation of this association can be linked with that reorganisation of the
distribution by Hadrian and, consequently, to the R/ included in the inscription.®
It seems to be good evidence that Miletus acted as an entrepdt for the shipment
of marble from the imperially owned quarries in inland Asia Minor, especially
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those of Phrygia that provided the luxurious marble known as pavonazzetto. These
operations could have been overseen by a procurator a marmoribus, as was a cer-
tain Chresimus (under Domitian and Nerva), attested in Asia Minor, at Tralles,
Mylasa, Ephesus, and Miletus.”” None of these sites are particularly close to the
imperial quarries in Phrygia, but it is possible that this official was tasked with
overseeing transport rather than quarrying.®

Comparing the marble marks to the Dressel 20 inscriptions (Tables 6.1-6.2),
we can see that they indicate a reorganisation of the oil transport carried out
under Hadrian, seeking to guarantee that the supply for public consumption was
going to be managed by a group of contractors identified under a ratio. These are
not the only inscriptions that seem to point to a reorganisation of transportation
of goods related to public supply and control of these ventures. In fact, during the
same period (AD 125-128),” one Athenian oil law® indicated that the subjects
exporting oil should complete a declaration indicating to whom they were selling
it and where the ship would be moored, which indicates a high level of control.
The aim of the law was to prevent the export of all the oil: it is necessary to
ensure a sufficient supply for internal consumption. However, even if the aims of
this law targeted a concrete area, it can be indicative of the emperor’s interest in
systematising oil supply. Perhaps the change in the Dressel 20 inscriptions can also
be associated with this policy of Hadrian, to systematise the shipping of Baetican
oil to Rome.®

Another inscription that can tell us something about the tight control on oil
supply of the Antonine emperor was found at Castulo, near Linares in south-
eastern Tarraconensis, reading ‘RESCRIPTVM SACRVM DE RE OLEARIA®® and
associated with Hadrian. The inscription was published for the first time by D’Ors
and Contreras, who related the emperor’s reply to the oil farmer and reflected
in this rescriptum to the protective measures established in the oil law of Athens
(IG 11 1100). D’Ors’s suggestion was that Hadrian considered the Athenian law
as a general precept applicable to the whole Empire, an opinion followed by Séez
Fernandez and Lomas.®” In addition, G Chic Garcfa™ argues that the rescript was
born from a complaint raised by the landowners, by which they asked for the
application of the Lex olearia Hadrianea in their states. The latter would have
ensured that at least one part from their production would be acquired, ensuring
their income and also the annona supply.”! Another interpretation argues that
the emperor, replying to an oil farmer, established that the farmer’s land contrib-
uted to the annona supply and, with that publicly stated, the farmer’s land would
be protected from the abuses of the oil collectors, who were subjects of a public
contract.” One final interpretation of this inscription is that the oil farmers from
Castulo had to pay an extra fee for the transport of their oil as far as Corduba,
where the shipyards and the amphora kilns were located, and this was the reason
they complained to the emperor in order to obtain a solution to that unequal
treatment.” However, it is impossible to confirm these hypotheses and, therefore,
these need further revision, even though the document probably demonstrates
the interest of Hadrian in agrarian policies linked with oil.
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Thus, I maintain that the R/ could indicate that Hadrian began collecting oil
using procurators in charge of a ratio and that the notation would relate to adminis-
trative issues of the goods arriving in Rome. Finally, the addition of a consular date
by Antoninus Pius (Table 6.2) was probably a way of completing Hadrian’s reform,
providing further details for the registration process. Relating this inscription to the
one of Saepinum, the latter shows that some flocks were owned privately and they
call for protection from the procurator a rationibus. By comparing both sources, I
think that what we can see is that being inserted in this cycle of distribution prob-
ably provided greater protection from the bureau a rationibus to the subjects because
it was in the interest of the state to keep this flow of supply working smoothly. In
addition, if we look at both the Saepinum and Arles inscriptions, we can see that the
fact of managing that supply with that body of people will provide them with the
possibility of being protected, in the first instance, by the magistrates in charge of
the a rationibus, but even being able to reach the higher hierarchy. The latter is
shown by the fact that in both inscriptions, the case reaches the praefectus praeto-
rium or the praefectus annonae, who would have been in charge of these issues since
this magistrate was in charge of food supply, and some texts indicate that they had
iurisdictio.” The fact of being managed by this office could have provided these con-
tractors with extra protection, even if they were individually liable for the transport,
something that we do not know whether they benefitted from previously.

A different image can be appreciated in the inscriptions belonging to the Sev-
eran era (Table 6.2), when as can be acknowledged in inscription B, the names of
individuals started being replaced by the names of the emperors. Some scholars
have used the Historia Augusta (hereinafter, HA) to say that Severus, after hav-
ing put an end to Clodius Albinus’ rebellion, confiscated the estates of the allies
of his enemy in Gaul and Spain and incorporated them into the aerarium, thus
acquiring nor only large sums of money, but also oil-producing farms, especially
in Baetica.” Centralisation of the administration was one of the most character-
istic features of Severus and Caracalla’s reforms and may have coincided with
the separation of the fiscus and the personal patrimonium of the emperor.” In
addition, Severus consolidated the fiscus to the detriment of the aerarium, thus
strengthening the figure of the princeps (holder of the fiscus) at the cost of the
populus (holder of the aerarium) in contracts employed to gather goods for public
supply.”” E Rodriguez Almeida argued that the change in the tituli could be con-
nected to the high expenses for maintaining the shipping carried out on behalf of
the annona and the profits made by the oil merchants, which made the emperor
decide to deal directly with the navicularii and eliminate the merchants.” This
would have meant a complete reorganisation of the oil supply. This theory was
further elaborated by ] Remesal Rodriguez, who claimed that the Severans not
only radically transformed the organisation of oil imports, but also effectively
controlled a major part of the trade.” W Broekaert challenged these ideas, argu-
ing that the emperors included their names in order to stimulate merchants and
skippers to bring oil to Rome by paying transport costs and taking responsibility
for shipping the cargoes.*
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[ think that the change in inscription p under Severus needs to be linked
with one text of the HA,*" which refers to the free provision of oil granted by the
emperor. The inclusion of their name in the amphoras’ epigraphic apparatus could
imply that the emperors were paying for the oil and its transport to stimulate the
annona transport of this product to Rome.*? Despite the fact that many scholars
have pointed to Severus as the emperor boosting the oil supply on the basis of
that same passage of the HA,* oil supply reached a peak under the Antonines,
as can be seen in the archaeological evidence preserved at the Monte Testaccio.**
Indeed, the HA fragment does not directly mention anything that can be linked to
a confiscation of land in Baetica and, in fact, it says that the assets of the executed
people were auctioned off. Besides, even if the emperor owned these estates, it is
well known that the owner-emperor was absent from them and that his main aim
was to receive a permanent income from the estates.® The only element that can
point to the direct management of three concrete estates (called ceparia, barba
and grumese),* around AD 197, is that these carry stamps bearing the inscription
AVGNNN (augustorum nostrorum triorum) instead of the potter’s name. P Berni
Millet provides the most convincing theory about these stamps, emphasising that
marking was more common on amphorae involved in public supply, because the
demand and the control over these containers was very strict.”” However, that will
just tell us about the production of the container, not about the whole cycles of
distribution and transport. Moreover, under Severus, arca is mentioned in the
inscription in relation to other details and its use continues into the following peri-
ods. The mention of arca could be related to the place where the money to finance
the shipping of oil was kept.*® Thus, for the Severan era, the relationship between
R/ and arca completed the formula written on the amphorae, indicating the sub-
jects in charge of the distribution of oil and the institutional unit financing it.

The mentions of pondo and actus appear after the reign of Septimius Severus,
which can be linked with the fact that if the HA is true, it reflects then a tighter
control on the collection of that oil. That can be linked to the fact that Severus
included oil in the annona supply, even if it was not under him that oil distribution
found its highest peak. In addition, it is well known that the inscription found
in Beirut, describing an issue of the navicularii of Arles concerning weights and
dated in the Severan period, indicates the constant care that should be taken by
the authorities when measuring goods in order to pay the amount that is due to
the people working on that supply. During the reign of Severus, the names fol-
lowing the inscription reflecting the act of weighing were mentioned before those
reflecting features that are more servile. Perhaps that is why these inscriptions also
include the word actus, indicating the records generated by these members of the
imperial bureau (who probably oversaw weights and measures). Therefore, in this
period, if the emperors are undertaking that liability, that would provide enough
protection to the contractors whose liability would otherwise have been assumed
by them. However, in the names written in inscription B we need to distinguish
two people: the merchant supplying the oil and the shipper in charge of the trans-
port, whose agency in this case can be recognised in the inscription of Arles and
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also as being part of the ratio reflected in inscription 8. Therefore, these subjects
can apply for that protection on the basis of two claims: not just because they
act using a collective action,” but also because they belonged to that ratio that
needed to keep performing its tasks in order to keep distribution flowing.

During the brief period of the reign of Macrinus, the B inscription changes
again to indicate fisci rationi patrimoni provinciae [Baetica or Tarraconensis], which
needs to be read in relation to the acta mentioned in inscription 6. Macrinus was
an advocatus fisci,”® and it would not be surprising then that he created these two
divisions of the fiscus in order to supply oil to the empire, which highlights the
different financial units through which this transport was financed.” This change
may reflect two things: that the fiscus was undertaking liability for the oil being
gathered and that, effectively, as mentioned for the inscription of Saepinum and
as suggested by Lo Cascio, there was no juridical distinction between fiscus and
patrimonium.”” The presence of the R/ in inscription § might indicate the pres-
ence of the rationalis in charge of controlling these cargoes.” Thus, the govern-
ment would have still been responsible for the gathering and transport, precluding
liability for the contractors in these cases.

Finally, during the reign of Alexander Severus, inscription B changes again,
probably indicating a joint venture between the Roman government and the
merchants who, even if they had to participate in the risks of the venture, were
exempted from the aurum negotiatorium according to the HA.”* This is probably
the reason why we can find both names written together on the container. Follow-
ing Broekaert’s interpretation,” it looks like this might have been a joint venture
between the fiscus and the privates and bearing in mind that the inscription still
mentions the R/ (ratio), these subjects could have asked for the protection of that
body in case of need. Therefore, in case of trouble, the private owners would not
have evaded liability but shared it with the fiscus. In that way, subjects may work
individually and not be part of the ratio, as happened with the navicularii of Arles.
That would be a way of including more people, encouraging them to work for the
annona and providing them with adequate protection.

What sort of procedure would they have been granted in case of trouble? Both
inscriptions constitute admonitiones (warnings), but the first column of the Beirut
inscription does not refer to any procedure, because it reflects a collective claim by
the body of navicularii. In the Saepinum inscription, the use of cognosci de hoc makes
sense only if the purpose of the action expressed was precisely the ascertainment
of the crime and not its repression through a criminal trial, even if that was prob-
ably the case.” In that inscription, vindicari also alludes to a general and not to a
specific legal notion.”” Factum, instead, refers to actions of this kind presided over
by the magistrates. However, this mention is unique in monumental epigraphy; [
have not found any other reference to in factum in any other epigraphic record. In
the formula in factum, the intentio mentions the fact from which the plaintiff draws
their claim and the judge is authorised to condemn the defendant if the fact in
question is proved. It is quite usual to find the use of actions of this sort for criminal
proceedings, as it would be in the case of attempting a crime against the state, and



92 Emilia Mataix Ferrandiz

this case would not be an exception.” However, I do not think that here we are
talking about actiones in factum that would refer us to the formulary procedure, and
these praefecti would apply the cognitio extra ordinem within the scope of their com-
petence. Both inscriptions constitute disciplinary measures that would be the first
step taken to ask for protection in public distribution and that had the the violation
continued, these subjects could have then opted for going to court.

CONCLUSION

[ suggest that the subjects working inside a ratio would have enjoyed a higher level
of protection since they were part of that group in charge of keeping public supply
flowing, and they could have made claims on that basis. In the end, being associ-
ated with a ratio would have been beneficial for the people working for the public
food supply in order to ensure their protection, but this detailed formulaic appa-
ratus of the Dressel 20 would also have been of great help to keep accountability
and serve as proof in case something went wrong. As in the case of the inscription
of Arles, the magistrate mentioned the use of regulas ferreas as the tools to ensure
that the right quantification, the epigraphic apparatus of this container would also
have ensured the performance of the people working for this supply, helped grant
their protection and not just manifest their liability. Indeed, abstract systems such
as this accounting acted sometimes to depersonalise relationships, but sometimes
repersonalised them, that is, allowing novel personal investments and trust that
would not have been possible otherwise.
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NOTES

L.

This paper was presented at two symposia and has benefitted from the comments and
suggestions of their participants, which have improved this piece immeasurably. The
first one was an Ancient Law in Context meeting (‘Crime and Punishment’), which
took place in Edinburgh on 15 April 2019. I would like to thank Prof. Paul ] du Plessis
and Prof. Ulrike Roth for their invitation. The second symposium was held in Helsinki
on the 29 October 2019, under the title ‘Law and Imperial Power: Agents of Transfor-
mation of the Territorial and Urban Landscapes in Roman Hispania’. Here, I would like
to thank Dr Anthony Alvarez Melero, Dr Diego Romero Vera and Dr Antonio Lépez
Garcfa for their invitation. Any errors that remain are, of course, my own responsibility.
There is a large bibliography on Dressel 20, but in general, see: Rodriguez Almeida
(1979); Remesal Rodriguez (1983); Liou and Tchernia (1994); Rodriguez Almeida
(1993); Berni Millet (2008).

On the use of letting and hiring in public supply, see: Trisciuoglio (1998); Aubert
(2003); du Plessis (2004). On the particular conditions established in these sorts of
contracts, see one very interesting case in Mentxaka (2001), pp. 72 and 96.

. A comparative study of mines and quarries has been carried out by Hirt (2010),

p. 368; Id. (2015), pp. 210-211, also Russell (2013); and Pensabene and Gasparini
(2015), pp. 100-101.
Even if this paper is the first that compares Dressel 20 to other inscriptions, we are not
the first to compare publicly related affairs, as can be seen in Millar (1963), pp. 29-42,
concerning the fiscus.

. On the different locations of the kilns producing these containers, see Blazquez Mar-

tinez and Remesal Rodriguez (1983); Remesal Rodriguez (1983); Id. (1989); Berni
Millet (2008); Barea Bautista et al. (2008). Note also the project Oleastro, from the
Casa de Velazquez (Madrid), which explores the production of these containers in
Turdetania (https://www.casadevelazquez.org/es/investigacion/excavaciones-arqueologicas/
oleastro/presentation/objectifs/ (last accessed 2 October 2021)). A general account
on these amphorae have been compiled at: http://amphorae.icac.cat/amphora/dressel-
20-baetica-coast (last accessed 2 October 2021).

Aguilera Martin and Berni Millet (1998); Aguilera Martin (2001); Id. (2007); Id. (2012).

. Broekaert (2008) presumes that the merchant acquiring the oil was also the shipper

transporting it to Rome, based on a paper by A. Héron de Villefosse (1914), but not
all merchants had the economic capacity to be shippers as well. Proof of this is found
in the texts of the Digest which indicated the exemptions established for subjects per-
forming different roles in public distribution. See D. 50.6.6 (Call. 1 de cogn.) §3 (Nego-
tiatores olearii and navicularii); §5 (navicularii); §6 (Negotiatores olearii and navicularii);
§8 (navicularii); §9 (navicularii); D. 50.4.5 (Scaev. 1 reg.), including navicularii and
mercatores olearii; D. 50.5.3 (Scaev. 3 reg.), including navicularii.

Some of the better-known books for the study of the navicularii are De Salvo (1992)
and Sirks (1992), which were published in the same year but provide very different
accounts, the one by Sirks providing a more accurate description of the functions of
these bodies, even if he relies too heavily on their state involvement, which has been
accurately discussed by Broekaert (2008), pp. 692-706.

Aguilera Martin (2001), pp. 1234-1236.

. For the case of the Dressel 20, these issues have been explored in detail by Broekaert

(2012), pp. 41-65 and (2016), pp. 222-253.
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The inscription was originally published by Djaoui (2014), pp. 693-710.

On DD Caecilii, see Broekaert (2013), pp. 330-334.

Briefly, ratio indicates the bureau in charge of administering the different fiscal prod-
ucts. See De Martino (1975), p. 900.

CIL IX 2438= JRS-1983-126 = AE 1983, 00331 = AE 2006, 00134 = AE 2007,
00267. Some comments on the inscription can be found in Passerini (1939); Laffi
(1965); Corbier (1983); Faoro (2018), pp. 144-145.

A picture of its current location can be found in the Eagle epigraphic database, see:
https://www.europeana.eu/es/item/2058806/EDR__4d37a14269eefe79a78451aea4a8
4cb9__artifact_cho (last accessed 4 October 2021).

Even though Mommsen, when he first recognised the inscription in 1846 while com-
piling volume IX of the Corpus Inscriptionum Latinarum, said that ‘a ita minutis licteris
scriptum et aetate exesum muscoque et squalore foedatum [titulum vidi], denique loco vade
incommodo collocatum, ut legere non posset, neque ectypon quod confeci quidquam mihi
mostravit praeter fines vv. 8—14. 20-22’, as referred to in Wickert (1959), pp. 164-170.
On the role of the freedman a rationibus, see Boulvert (1970), pp. 97-106; Weaver
(1972), pp. 259-266; Mouritsen (2011), pp. 101-104.

Translation by Corbier (1983), p. 127, with amendments by the author.

The dating of the inscription is based on the mention of the two praefecti praetorio of
Marcus Aurelius, Bassaeus Rufus and Macrinius Vindex, though cf Eck (2012), p. 197.
Fuhrmann (2012), p. 138. Besides, it is clear that in the lower Empire these two pre-
fects would have had assumed jurisdictional competences in the procedure of appeals
as representatives of the Emperor, but it is unclear what would have been their role
in appeals in this period: Kaser/Hackl (1996), pp. 464 and 533. In any case, they are
always responsible in the cognitio extra ordinem and never by the procedure per formu-
lam, see: D. 12.1.40 (Paul. 3 quaest.); D. 14.3.2 (Gai. 9 ad ed. Prov.); D. 22.1.3.3. (Pap.
20 quaest.).

D. 9.2.5.1 (Ulp. 18 ad ed.). The doctrine is divided into what concerns Ulpian’s texts
on the one hand, by people who consider the objective value of iniuria (bearing in
mind the first part of the definition), and others who consider the influence of culpa in
conduct involving iniuria. The bibliography on iniuria is enormous, so I will avoid quot-
ing all of it, but only refer to Cursi (2002), pp. 21-22 nt. 77; cap. II, § 1.2 and cap. III,
§ 2; and Paschalidis (2008), p. 332, both of whom provide an overview of bibliography
on the topic.

The inscription may allude to praetorian stationarii in rural Italy, as Fuhrmann (2012),
p. 132 nt. 39 and 213. For her part, Ricci (2018), pp. 324-326, affirms that these
stationarii were soldiers made available by the central power to guard a strategic point
in the region with a dual purpose. On the one hand, they had to ensure the proper
conduct of the operations associated with transhumance and on the other, prevent the
banditry of other goods and animals.

Laffi (1965), p. 192.

Passerini (1939), pp. 253-254.

At the beginning of the century, Grenier (1905), pp. 307-312 argued that the con-
ductores were for flocks of diverse ownership and that they were under the cura of the
bureau a rationibus, and that the fees that they paid for pasture rights accrued to the
fiscus.

Laffi (1965), pp. 187-188.

Millar (1963), p. 31.
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Corbier (1983), pp. 130-131.

There is another possibility that needs to be considered, and I have to thank Prof. Rosa
Mentxaka for her suggestion, even if unfortunately we do not have enough evidence
to assert that ‘could we suppose that the praetorian prefects act on appeal? We could
suppose that the municipal magistrates had known about it initially at the request of
the conductores and that by not getting satisfied by the answer, they appealed to the
prefects?’.

Corbier (1983), p. 131.

Indeed, it seems that Severus strengthened the role of the fiscus in his reign in order to
help boost the oil supply, since he included olive oil in the annona, as mentioned in the
Hist. Aug. Sept. Sev. 18.3.

Brunt (1966), pp. 75-91.

Contra, Millar (1963), p. 42, who thinks that during Severus’ reign, there was a divi-
sion between patrimonium and res privata (Hist. Aug. Sept. Sev. 12.3).

Lo Cascio (1971), pp. 83-90; Id. (1985-1990), p. 567.

The second column cannot be reconstructed.

The hypotheses explaining the location of the inscription vary, with some people like
Corbier (2006), p. 238 indicating that the inscription was set there either because the
navicularii were conducting activities in that area, or because this decretal was set up
there to be considered as an example. However, | am more convinced by the hypoth-
esis that the bronze plaque was brought there by the crusades (according to Virlouvet
(2004), p. 352), and that it was originally displayed in the south of France.

Barot (1905), pp. 262-273; Virlouvet (2004), p. 331.

The word used in the inscription is iniuria which translates as ‘damage’.
Standardisation of weights and measures was established in the decree from Athens
found in IG II* 1013 (second century BC). It established penalties for sellers and cus-
tomers when official standard measures were not employed. In the case of Rome, the
importance of standards appears in the lex Silia de ponderibus publicis (287-218 BC),
which specifies the penalties imposed upon magistrates who forged fake weights or
measures (Festus, 288 L).

Thus both in Greece and Rome, these weights and measures were standards, used
as a matrix for shaping other measuring tools, and thus they were kept in protected
spaces such as temples, as can be seen in Chankowski and Hasenohr (2015), pp. 33
and 37; CIL XI 6727.1; ILS 8627). The practice of using official standards to shape
measuring tools was also used in other areas of the eastern Mediterranean, such as
Pontus and Bithynia, as pointed out by Haensch and Weiss (2005); (2007); and for
Syria, see Aliquot and Badawi (2013); Gatier (2014); and for Caesarea Maritima,
Holland (2009).

D. 47.11.6.1 (Ulp. 8 de off. proc.):

‘Onerant annonam etiam staterae adulterinae, de quibus divus Traianus edictum proposuit,
quo edicto poenam legis Corneliae in eos statuit, perinde ac si lege testamentaria, quod tes-
tamentum falsum scripsisset signasset recitasset, damnatus esset’. “The price of corn is also
affected by false measures, concerning which the deified Trajan issued an edict whereby
he imposed upon those who used them the penalty of the lex Cornelia, just as if, under
the statute on wills, a person were condemned because he wrote, sealed or read aloud
a will which was false’ (trans. Watson (1985), Vol. 4, p. 298). See also Rizzi (2012), pp.
181-198.
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Corritore et al. (2016), p. 170.

Mon. Eph. 45-47= § 18, Cottier et al. (2008), pp. 42-43.

Casson (1965), p. 35.

D. 47.10.13.1 (Ulp. 57 ad ed.).

For example, Lavezzi A (AD 25-50); Port-Vendres 2 (AD 42-48); Chiessi (AD 60-85);
Sud-Lavezzi 2 (AD 10-30); Ponte d’'Oro (AD 10-50); Sud-Perduto 2 (Ap 1-15). For a
general account on Mediterranean shipwrecks, see Parker (1992) or its compilation at
the OxRep Database: (http://oxrep.classics.ox.ac.uk/databases/shipwrecks_database/ (last
accessed 4 October 2021)). Moreover, TPSulp. 78 = TP 13 refers to the slave of a cer-
tain P Attius Severus who engaged a loan in connection with a transport contract: see
Rovira (2007), p. 1264; Broekaert (2012), p. 321; also, the chapter by P Candy later in
this volume.

Broekaert (2008), p. 611, figure 11.

Colls et al. (1977).

du Plessis (2004), p. 305.

Christol and Drew-Bear (1986), pp. 41-87; Id. (1987), pp. 83-137; Drew-Bear (1996),
pp. 747-1752; Russell (2014), p. 46.

Pefia (1998), pp. 123-130.

Liou and Rodriguez Almeida (2000), pp. 19, figure 7 and 22, figure 10.

Dressel (1891); CIL XV 562.

Rodriguez Almeida (1972), p. 126; based on CIL II 1180, which reads:

‘Sex(to) Iulio Sex(ti) f(ilio) Quir(ina) Possessori / praef(ecto) coh(ortis) III Gallor(um)
praeposito nume/ri Syror(um) sagittarior(um) item alae primae Hispa/morum curatori civi-
tatis Romulensium Mal/vensium tribuno mi[l(itum) leg(ionis) ] XII Fulminat[ae] / curatori
coloniae Arcensium adlecto / in decurias ab Optimis Maximisque / Imp (evatoribus) Antonino
et Vero Augg(ustis) adiu/tori Ulpii Saturnini praef(ecti) annon(ae) / ad oleum Afrum et
Hispanum recen/sendum item solamina transfe/renda item vecturas navicula/riis exsolvendas
proc (uratori) Augg(ustorum) ad / ripam Baetis scapharii Hispalen/ses ob innocentiam iusti-
tiam/que eius singularem.

Concerning the career of Sextus Iulius Possessor, see Remesal Rodriguez (1991), pp.
281-296.

Chic Garcia (2002), p. 340.

Hirt (2017), pp. 231-238 has rightly pointed out that the acquisition of the Simithus
and Dokimeion quarries and the spectacular intensification of production at these
sites was at the time an important weapon in the competition for prestige and power.
A model that has been further developed by Long (2017), pp. 52-78.

Fant (1989), p. 127 nt. 40; Hirt (2010), pp. 328-331.

Della Rosa has elaborated on this question in two forthcoming papers, and concretely
in Della Rosa (2020), p. 5, but he previously provided a more general overview on the
administration of the Phrygian quarries in Della Rosa (2016), pp. 305-330. Contra,
Fant (1988), pp. 151-152.

Salway (2019), p. 43: ‘the significance of the location is explained by the fact that this
gateway would originally have opened onto the quayside of the east harbour of ancient
Miletus, facing the estuary of the river Meander and sheltered from the open sea of the
Aegean by the promontory that survives as the now landlocked Humeitepe'.

Erhardt and Gunther (2013), p. 199; Salway (2019), p. 50.
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Also suggested by Salway (2019), pp. 49-50.

Russell (2014), p. 43.

Russell (2014); Hirt (2010), pp. 115-117; the relevant inscriptions are CIL III 7146;
AE 1988, 1028 = SEG XXXVIII 1073; IK 13, 856 (Ephesos); Milet, inv. no. 288.
The date of this law is not completely clear, though Harter-Uibopuu (2008), p. 127 and
Chaniotis and Pleket (SEG) date it to AD, pp. 124—125.

IGII* 1100 = SEG 15, 108; Silver (2001), pp. 8-15; Harter-Uibopuu (2008), pp. 127-141;
Purpura (2012), p. 599.

See also Chic Garcia (1979), p. 132.

AE 1958,9 = AE 2001, 128 = AE 2001, 181.

Séez Ferndndez and Lomas (1981), pp. 67-70.

Chic Garcia (1979), pp. 132-134.

On the Athenian law, see also Blanco Freijeiro (1962), pp. 138—148. It was recently
analysed by Martin (1994), pp. 182-186 and (2001), pp. 475-486, who doubts that
the Athens law had a universal character and proposes dating the rescriptum to the
Hadrianic era or to before the Flavians. Other authors who share the opinion that this
inscription belongs to Hadrian’s reign are Piganiol (1956), p. 143; Pons Pujol (2009), p.
76 and Ozcariz Gil (2013), p. 36. Expressing their doubts concerning its relationship to
the Athenian law, however, are Purpura (2012), p. 603 and Rizzi (2016), pp. 122-123.
These rescripts were labelled as rescrits gracieux by Coriat (1997), pp. 474-502, indi-
cating that they could grant protection from military and financial abuse. See, also,
Hauken (1998), p. 304 and Hist. Aug. Hadrian 22.8. For the protection of tax farmers,
D. 39.4.1 pr. (Ulp. 55 ad ed.). Also on the protection of tax farmers, see D. 39.4.9.2
(Paul. 5 sent.); D. 49.14.3.6 (Call. 3 de iure fisci).

Aguilera Martin (1999), pp. 165-166.

Sanchez-Moreno Ellart (2015), pp. 361-376, in relation to D. 14.5.8 (Paul. 1 decr.).
Otherwise, Hobenreich (1997), p. 55 mentions that this iurisdictio would be granted to
these magistrates in processes extra ordinem.

Hist. Aug. Sept. Sev.12.1-4.

Hist. Aug. Sept. Sev. 12.3; Jones (1950), p. 28; Giangreco Pessi (1988), pp. 80 and 152.
Orestano (1968), pp. 234-235 and 262; Puliatti (1992), pp. 106-110.

Rodriguez Almeida (1980), pp. 277-290; Id. (1989), p. 36.

Remesal Rodriguez (1983), pp. 91-111; Id. (1996), pp. 195-221.

Broekaert (2008), pp. 201-209; Id. (2011), pp. 591-623.

Hist. Aug. Sept. Sev. 18.3.

The practice of financing supply and transport has been attested to previously, first
during the Hannibalic wars (Livy, 23.48.4; 49.4) and subsequently during Claudius’
reign (Suet. Claud. 18.2; 19.1), when a famine seized Rome. This detail is also men-
tioned by Broekaert (2008), p. 201-206.

Broekaert (2008), p. 201-206.

For the evidence of Monte Testaccio, see http://ceipac.ub.edu/MOSTRAMm _expo.him (last
accessed 4 October 2021). However, the interest of Severus in the food supply of Rome
is confirmed by the coinage, which featured an anthropomorphised figure of the annona
from AD 194-201 and AD 206-207, for which see Poole (1873), pp. 98, 100, 103, and 106.
As happened in similarly managed estates such as the case of North Africa, as pointed
out by Kehoe (1988), p. 125; or Maiuro (2012), p. 183, for the case of Italy.

These figlinae were associated with the Kalendarium vegetianum (a financial institution
from the Empire to fund agrarian activities): Manacorda (1977), pp. 315-316; Saez
Ferndndez and Lomas (1981), p. 77; Remesal Rodriguez (1996), p. 201.
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Berni (2008), pp. 33-38. In relation to that tight control of annona-related cargoes,
there are some circular seals that have been identified as oil stopper seals. They pro-
vide the name of a societas, Berni and Gorostidi (2013), pp. 185-187; consular date,
Taglietti (1994), p. 191; Djaoui (2011), pp. 625-633; or the name of a merchant,
Gisbert Santonja (2008), pp. 247-267; CIL 11 14 2308 = IRAT 34. They cover a
chronological period from ab 50 to AD 200. Berni and Gorostidi indicate the impor-
tance of these seals as providing proof to ensure the quality of the product, while
Taglietti highlights the importance of the seals in the process of distribution and stor-
age. Finally, Djaoui affirms that they were used to mark stoppers of containers des-
tined for the annona, to be recognised at the statio as goods exempt from taxes.
Several legal texts (e.g. D. 18.1.71 (Papir. 1. const.); D. 35.2.30.4 (Maec. 8 fid.); C.
2.7.26.4) mention arca as an object where money was kept, sometimes located in
temples. In CTh. 14.6.3, the term arca vinaria appears, referring to the administra-
tive unit in charge of the payment for the supply of wine in Aurelian’s era, see Vera
(2006), p. 305.

In his latest work, Terpstra (2019), pp. 125-167, highlights the importance of col-
lective action as a warranty to enforce a contract and he uses the example of the
Sulpicii archive to indicate that the names of the subjects signing the contract and
their status contribute to allowing that enforcement. Even though I do not think
that his conclusion can be drawn with respect to all kinds of contracts (in fact, the
ones that he uses as examples in his chapter are formal contracts that imply the
transmission of property), it is true that in this case the fact that the navicularii
acted as a whole entity to claim might have helped being heard by the authorities.
The advantages of being part of a collegium for the protection of their members has
been the object of studies by Broekaert (2011); Tran (2011); and Terpstra (2013),
pp- 95-125. See, also, the chapter by A Marzano earlier in this volume.

Hist. Aug. Sept. Sev. pp. 44—46. On the role of the advocatus fisci, see Burdese (1975),
pp. 3—24; Lambrini (1993), pp. 325-336.

When the aerarium ceased to belong to the senate, this distinction between the aerar-
iwm and fiscus naturally ceased as well as both of them were now part of the treasury of
the Caesar and, accordingly, later jurists used the words aerarium and fiscus indiscrimi-
nately, though properly speaking there was no treasury but that of the Caesar. The
senate, however, continued to possess the management of the municipal chest (arca
publica) of the city (Vopiscus, Aurelian, 20). This distinction between fiscus baeticae
and tarraconensis has added the mention of arca to indicate the office that deals with
the management of this collection, clearly understanding that the Baetica province
was senatorial while the tarraconensis was imperial.

See above, nt. 34.

It is necessary to bear in mind that the office a rationibus became the collegium ratio-
nalis under Septimius Severus: see Mommsen (1996), p. 331; Klodzinski (2018), pp.
294-295.

Hist. Aug. Alex. Sev. 32.5; 22.1.

Broekaert (2008), p. 219.

Laffi (1965), p. 197. See also C. 11.6.

It appears in other inscriptions in a general sense see e.g. CIL III 12044 = CIL
I 13569 = InscCret-01, Lyttos 00189 = AE 2007, 00043; EpThess-01, 00053 =
EKatoMak 00014 = AE 1998, 01214 = AE 1999, 01405 = AE 1999, 01411 = AE
2001, 01757.

Laffi (1965), p. 197.
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APPENDIX

Table 6.3 Inscriptions in marbles from Dokimeion (Phrygia).

Place Date Inscription Notes Sources
Phrygia Prior to AD 136 loco IV b(racchio) Bracchia might reflect  Fant (1989), no.
I/ Sur(a) Il co(n)  the movement of 40; Hirt (2010),

s(ule) IT (ad 107) j quarried stones from pp- 292; 302
CCXXXVIII/ RMA  one brachium to the

Pal(ma) II co(n) next, to clear the
s(ule) (ad 109) / access to the quarry
VFR Vop(isco) co(n)  sections, or the
s(ule) (ad 114) / rearrangement or
b(racchio) tert(io) stockpiling areas.

The term locus starts
to appear in the first
decades of the 2™
cent. AD and is a
fixed element in the
inscribed formula.
Locus is a designation
of the site where a
block was freed, and
later, of the block itself
acting as an annual
serial number.

Phrygia After aD 136 Te[rt]ullo et Sacerdote The term caesura Fant (1989) no.
co(n)s(ulibus) / ex probably delimited 127; Hirt (2010),
of (ficina) Andaev(i)  an area of extraction p- 293
caesura j Alex(andri)  or a quarry within
/loco XCIX a quarrying district.
b(racchio) R It may have been
introduced around
AD 136 and appears as
a fixed element in the
labels after AD 147.

Officina is a term that
describes a workshop
and, combined

with a name in the
genitive case, was also
introduced in AD 136,
although not regularly
used until after Ap 157.
It is important because
it designates where the
marble was cut and
produced.




On Dressel 20 and Beyond 107
Place Date Inscription Notes Sources
Ostia AD 96 L[]CR//ex The mark ex ratione is ~ Baccini Leotardi
r(atione) Olyp(i?) not found on blocks (1979) no. 40;
Caes(aris); c) found in Dokimeion, Pensabene (1994),
Ve(tere) e(t) but on the ones from p. 325; Hirt
[Val(ente)] co(n) that origin and found (2010), p. 301
s (ulibus at Rome, Leptis Magna
and Ostia. The exact
meaning of ratio is still
unknown, but broadly
speaking, it refers to
the management of
the distribution of
goods destined for state
supply.
Chemtou  Prior to AD 137 Sura III et Senici(one) The inscription CIL VIII 14560
11 co(n)s (ulibus) indicates the name of
ex rat(ione) Felicis the workshop (officina)
Aug (usti) ser(vi) j where the stone was
d(e) n(umero) DCXII cut, and indicates
XXX j (officina) by the mention of ex
Tiluris ratione that the stones
were cut on behalf of
an imperial official in
charge of a ratio.
Chemtou  After ap 137 Imp (eratoris) The mention of the CIL VIII 14573

Antonini Aug(usti) pii
d(omini) j n(umero)
vac. of (ficina) Cerii j
Stloga et Severo co(n)
s(ulibus) j su(b) cura
Agathae[—]

emperor in the genitive
case indicates that he
owned the stone.




108 Emilia Mataix Ferrandiy

Table 6.4 Recently found decision of Hadrian: Balat (Milet), Archaeological
Museum, inv. HU 11.28.3 (N. Ehrhardt, W. Giinther (2013) (2016), n.1578 =

SEG 63, 2013).

Avtokpatop Kaicap 6eod
Tporavod ITaptikod viog
Beod Népova viovog Tpatav[og]

"Adprovog ZePootoc, dpylep[eng]

UéY1oTOC, dNUapyikic £€obaialg]
10 1€°, Ymatog 10 Y, TaTp

Tatpidoc Miknoiov 1oig dpyovoty

Kol Td1 0ot

YOIPEWV.
NabxAnpov oikov Eyetv
Sidmpu VUiV Kol TOV VOOV
ka0’ ov n&imcav cuvtetaydot
Bepond. ‘EnpécPebev
Koocottiog ®poviwmv
Kol Aidovog TToAitng.

Evrtuyeire.

‘Emi vmatov Zepyiov Asaiva
[M[ov]tiavod kai M.’ Avtov[iov
‘Povopivov---]

The Emperor Caesar Traianus
Hadrianus Augustus, son of the divine
Trajan Parthicus and grandson of

the divine Nerva, pontifex maximus,
with tribunician power for the 15th
time, consul three times, Pater patriae
(says) Greetings to the magistrates,
council, and to the people of the
Milesians. “I concede to you the
possibility to form an association of
shippers and I confirm the regulations
according to which they have asked
to be organised. Cossutius Fronto

and aelianus Polites carried out the
embassy. Farewell!” Under the consuls
Sergius Laenas Pontianus and M.
Antonius Rufinus (Translation by

Salway (2019), p. 42.)




Chapter 7

Roman Documentation Concerning Shipping

in Bulk

Gianfranco Purpura

According to a ‘primitivist’ conception, Rome conquered, explored and admin-
istered an empire in the last two centuries of the Republic with an oral mental-
ity and very little use of written documents. Now, if not considered false, this
view is at least understood to be far from the truth.'In fact, everyday documents
are increasingly demonstrating the use of complex and sophisticated practices to
achieve quite remarkable administrative results.

The use of writing and the systematic use of documents were essential to the
development of an immense territory and the subsequent increase in trade. The
spread of writing can be connected, more than has previously been assumed, to
contact with Hellenistic civilisation.” Romans used many different kinds of lists,
such as those concerning various social and privileged orders, ‘registers’ of tribes
and centurions, creditors and debtors of the aerarium, subjects exempted from tax
or those entitled to benefit from the sale of public grain. In addition, other lists
ranked the beneficiaries of lots associated with the coloniae, public domains and
water disbursements. Moreover, even during the ancient period, territorial and
geographical maps and ‘passports” were essential.* Documentation was especially
important in the world of business, especially in maritime dealings and in ports.’
In these environments, documentation lent support to an oral tradition and made
the use of writing indispensable. Scripts were sometimes personally traced on mer-
chandise or by an intermediary on the same containers, since many rich private
financiers were illiterate,® as was sometimes also true of the seamen involved in
maritime transport.

Although an oral mentality remained deep-rooted in public practice (for
example, by the persistence of a secondary evaluation of documents and the con-
solidated habit of reading them aloud and quoting them by heart and, therefore,
in an approximate manner),’ in the context of commercial and maritime activities
this was obviously not possible.®

P Bingen 77 comprises a fragment of a register from a large port (perhaps
Alexandpria) in the second century AD that contains detailed information concern-
ing the docking of eleven ships over two days, some carrying the goods of several
merchants. The document contains precise and technical information regarding
the place of departure (for example, of a grain ship with capacity for as much
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as 22,500 artabae coming from Ostia), the cargo transported, the type of ship,
its capacity, the duration of the voyage, the name of the vessel, the owner, the
captain, the crew, the individual on whose behalf the cargo was transported and,
perhaps, even the berths at which the vessels were to be docked.” The docu-
ment demonstrates, beyond any doubt, the widespread use of writing, not only in
the bureaucratic practices of port officials, but also in the economic transactions
between merchants and seamen. In this latter connection, rich documentation
has survived in the papyri and wax tablets (especially in private archives, such
as the Puteolan archive of the Sulpicii) and also in the individual records of daily
life — the objects of economic traffic — on which inscriptions were frequently
traced, and which have sometimes been poorly understood or neglected, and to
which this contribution will draw special attention.

More specifically, the chapter aims at directing attention towards bulk trans-
port, which both gave rise to legal issues concerning the discharge of cargo to
numerous merchants (vectores)'® and facilitated the itinerant trade of commodi-
ties (in reality the most common kinds of goods transported around the empire),
particularly to avoid the ‘breaking of the cargo’ by the repeated loading and
unloading of numerous goods at a variety of destinations.' It is also clear that
bulk transport, in addition to avoiding this nuisance and permitting loading and
unloading to be carried out more quickly, could have made possible a significant
reduction in the size of the vessel and the use of a few large suitable containers,
such as pithoi or dolia.'* These were more advantageous than numerous individual
amphorae or other separate containers. For the purposes of identification, poz-
zolan stoppers were used for wine amphorae and clay or lead seals in connection
with baskets and sacks containing various goods"’; and when it came to the trans-
port of fungible goods belonging to various merchants (such as garum or other
products transported in large containers) who entrusted their merchandise to a
ship with multiple destinations connected by a single route, wooden and lead
labels were used."*

Although this practice was closely related to business models adopted at
different times, it is only in Roman imperial navigation, or rather at the end of
the Republican age and at the beginning of the Empire, that trading ships with
large quantities of heterogeneous merchandise belonging to different merchants
embarked not only on direct routes, but also on itineraries with numerous stops
and frequent ‘cargo breaks’. Although large cargoes, such as the more than 4,200
amphorae and other wares recently traced to Alonnessos (c. 420-400 BC)," were
already being transported during the classical Greek age, it seems that only from
the second century BC onwards did large cargo ships, like those at the Albenga,
with an estimated load of between 500-600 tons consisting of 11,500-13,000
Dressel 1B wine amphorae together with sacks of hazelnuts and wheat, the
Spargi (c. 110 BC), which was about 35m long and eight or ten metres wide, or
the Madrague de Giens (c. 75-60 BC), with a load of about 375-400 tons and
6,000-7,000 amphorae, become common as carriers of heterogeneous loads, both
for direct and segmented routes.'®
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That fact, in truth, has been somewhat controversial, since according to some
maritime historians of the ancient world, such as ] Rougé'’ or L Casson,'® Roman
imperial navigation mainly took place along fast, direct routes."” Others, however,
have argued that, just as in the Middle Ages, slow itinerant transport and trade,
characterised by cabotage (tramping), was prevalent or at least just as common as
navigation along direct routes.”” On the basis of the wreck of the Cala Culip IV,
it has been possible to differentiate between the Mediterranean’s principal ports,
which large ships on direct routes tended to travel between, and secondary ports,
which smaller vessels engaged in redistribution by cabotage travelled to from the
main ports.”’ According to X Nieto:

‘Quand il s’agit de bateaux de grande taille, avec une capacité de plus de 7,000
amphores, comme dans le cas de Spargi ou de la Madrague de Giens, il nous parait
fort improbable qu'une telle opération de réorganization ait pu étre envisagée pour
seulement livrer quelques douzaines ou méme centaines d’amphores. En outre, il est
douteux qu’elle elit pu étre rentable, tant a cause de I'allongement considérable de la
durée du voyage qu’elle aurait occasionnée que par le cott de la main-d’oeuvre qu’elle
aurait réclamée.’”

He concludes:

‘Aussi pensons-nous plutdt que ces embarcations de transport en gros avaient 2
acheminer des cargaisons homogénes depuis la région productrice jusqu'au port
principal par une route directe.’

At first sight, the transfer of particularly bulky goods that were not easy to remove
from the ship, such as whole dolia and marble blocks, seems rather unlikely and
would appear to indicate the use of direct routes. Equally, the arrangement of the
stowed goods on board could certainly impose a loading-unloading sequence that
in some cases necessitated the following of a strict order (that is, because certain
goods could not be removed before others), which is also incompatible with a
redistributive model.”” However, as the Cabrera III or the Sud Perduto 2 wrecks
show,** transport in bulk, even in amphorae carrying undifferentiated consign-
ments, all of the same type and quality, reopens the possibility of itinerant routes
even for large ships. This would have made it possible to perform different deliver-
ies at multiple stops on planned voyages, so as to provide the additional flexibility
to temporarily reroute the vessel to take advantage of news about the opening of
a favourable market.

It has recently been shown that, for nautical reasons, there could not have
been a clear contrast between deep-water and coastal navigation during the
Roman period and that even in the case of the former, these routes were neces-
sarily subject to interruption in certain areas and at certain times of the year.”
It seems to me that only without ‘cargo breaks’, and therefore with deliveries in
bulk, would it have been possible to benefit from any intermediate commercial
stopovers. Indeed, even small boats frequently engaged in operations that could
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be described as ‘cabotage’ (that is, sailing from cape-to-cape, from gulf-to-gulf),*
could have been involved in long-distance trade. If this were the case, they would
not have been engaged exclusively in local commerce and their role would not
have been limited to mere redistribution. It therefore seems possible to conclude:
‘c’est sans doute la combinaison des deux pratiques au sein des mémes routes qui
a constitué la norme’.”’

The slow pace of most of the trips documented in P Bingen 77, compared
to the expected sailing times of small akatoi (actuaria) — that is, vessels engaged
in short- and medium-distance commercial transport with mixed forms of pro-
pulsion — has been explained with reference to temporary stopovers for weather
reasons.”® However, it could also be explained with reference to the execution of
occasional short-distance intermediate journeys, carried out in connection with
an improvised itinerant trade (which could also involve large ships), which was
not necessarily constrained by a pre-arranged route.”

Based on the recent discovery in the port of Marseille of crate fragments bearing
the customs seals of one of the stations of the Quadragesima Galliarum,” and from
the infrequency of epigraphic mentions by the staff in charge of collecting portorium
(portitores), it has been inferred that interprovincial traffic must necessarily have
passed through a limited number of ports equipped with the infrastructure capable
of ensuring the collection of customs duties. The infrastructure was designed to
certify the clearance of transported goods through customs at exclusive sites within
the relevant fiscal area at which authorisation for marketing and redistribution was
sought.’ These processes created an incentive to trade along direct binary routes
along which merchandise was only disembarked at specific customs stations, thus
avoiding the extension of sailing times and related bureaucratic requirements.

Looking to the Monumentum Ephesenum (9 July, AD 62), however, §9, 11. 22-26
provides a long list of ports, together with the location of the coastal settlements
in the Roman province of Asia, where customs offices were located (with such a
great degree of detail that we know the size of the different stationes).** In addi-
tion, §16, 1. 40—42 indicate that in the absence of contractors in loco, the receipt
of the professio was entrusted to the highest magistrate in the nearest city; and
that numerous local communities were entitled to maintain for their own benefit,
with the permission and under the control of Rome, the privilege of gathering
taxes that they had collected before the Roman conquest, further expanding the
already detailed list of places where it would have been possible to dock and pay
duties, even for large ships. From a practical perspective, it does not seem that
there was any real issue arising from the payment of taxes, not least because of
an alleged shortage of customs stations in the coastal areas of Asia, or in other
areas of the empire for that matter, since it would have been possible to pay tax at
the nearest city. This was the consequence of a political framework that spanned
a unified Mediterranean that was increasingly inclined not to suffer any kind of
hindrance in merchant exchanges, even over long distances.

According to A Bresson,” however, upon landing in Greek cities during the
Roman period, any merchandise that was to be put up for sale was unloaded and,
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the relevant import duties having been paid, export duties were levied on the
unsold goods that had to be re-embarked. In places where sale by samples was
practiced (Seiyua), this inconvenience could be avoided by exhibiting a sample
for a limited period, which saved the need to load and unload the cargo. Not only
could this hindrance therefore be avoided by increasing the frequency of sale by
sample, but also (and above all) by concentrating these sales in those ports open
to foreigners and at which local redistribution took place.

If, however, boats of a certain size could dock without hindrance, due to the
presence of custom stations, in places where trading in commodities in bulk out
of holds that had become increasingly capacious was considered practicable, it
is necessary to explain how this had become possible without the need to ‘break
the cargo’ and therefore to waste time and manpower — all plausible economic
objections that have been put forward. In short, it is due to the use of sample jars
(8elyuaTa), little amphorae, little sacks, and small sealed flasks — that made this
approach more and more feasible — both for dry goods and for liquids.

The practice of late-Republican bulk transportation is attested to in the fol-
lowing well-known text:

‘D. 19.2.31 (Alf. 5 dig. a Paulo epit.):

Several people shot their grain together into Saufeius’ ship, after which the latter
returned his share of the grain to one of them out of the common pile and the ves-
sel was lost. The question was asked whether the others could proceed against the
nauta with respect to their share of the grain by raising an action for onus aversum? He
responded that there were two kinds of things placed out [in virtue of a contract of let-
ting and hiring], either on terms that the very same thing is given back (such as when
clothes are placed out to a fuller for cleaning) or property of the same kind (as when
refined silver is given to a smith to make vases or gold to make rings): in the former case
the thing remains the property of the owner, whereas in the latter he becomes in credi-
tum. The same principle exists in relation to depositum: for if someone made a deposit
of a certain amount of money and neither enclosed it nor handed it over under seal,
but rather by counting it out, the person with whom the deposit was made was bound
to do nothing more than to deliver back an equivalent sum. Accordingly, it would
appear that the grain was made Saufeius’ and had been handed over in the appropriate
way. Now if each person’s grain had been separately enclosed by means of partitions or
wicker baskets or some other kind of container, so that the consignment of each could
be told apart, we are not able to make an interchange, but rather the person to whom
the grain belongs can bring a vindicatio to recover what the nauta had delivered. And
so he rejected actions for onus aversum, because if, on the one hand, the goods were of
such a kind that, on being handed over to the nauta, they immediately became his and
the merchant in creditum, it did not appear to be a case of onus aversum, inasmuch as
they belonged to the nauta; but if, on the other hand, the same thing that was handed
over was owed in return, the actio furti would lie for the locator, so that an iudicium for
onus aversum was superfluous. If then the goods were handed over in such a way that
they could be delivered back in kind, the conductor is liable only to the extent of his
fault (this much being owed in matters contracted for the benefit of both parties); and
it is hardly blameworthy that he [i.e., the nauta] restored the grain to one of them out
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of the common pile, seeing that it was necessary for him to make a return to one or
other person first, even though he made the position of the one better than that of the
others by doing so.*"

Though the text is among the most controversial of the Digest’s fragments, mod-
ern scholarship is inclined to acknowledge its substantial genuineness.” Following
the transport of a quantity of wheat in bulk that had been embarked by several
merchants on Saufeius’ ship, Saufeius had returned a portion of the common grain
at a port of call to one of the merchants.’ Later, the ship perished with all the
cargo, provoking the other merchants (ceteri) to ask Alfenus whether they could
bring an action for ‘diminution of the load’. The action, however, was excluded in
the jurist’s response, which referred to a fundamental distinction used by Roman
lawyers to frame agreements for the transport of goods within the contract of let-
ting and hiring: namely, between duo genera rerum locatarum, which is to say, on
the one hand, those things for which the nauta was obliged to return identical
goods that had been handed over (idem) and, on the other, those for which they
committed to return only a quantity of the same kind (eiusdem generis).

In the first case, the goods were affixed with a mark upon loading, so that they
could be identified exactly upon delivery (xeipéuRoAov).”” This identification
was made both in the interest of the merchant, who desired that the same goods
should be returned, while remaining their owner and bearing the consequent risk
in the case of loss (casum sensit dominus)*®; and, above all, in that of the nauta, who
loaded the cargo and was therefore exempted from bearing the risk of transporta-
tion, since they did not become owner of the merchandise.

In the second case, however, which concerned transport in bulk, a mutatio
dominii occurred, so that the nauta held the object of the contract in creditum,
which bound them only to deliver a different object consisting of the same mate-
rial (eiusdem generis), owing to the indestructibility of the genus even in the case
of vis maior.” So far as bulk transport was concerned, then, the merchant ended
up having to bear the risk. Consequently, a merchant on Saufeius’ ship who had
received back their share of wheat should, according to the text, have consid-
ered themselves fortunate; and equally Saufeius, by returning the first consign-
ment of grain, free from fault or liability. The question remains, though, why the
other merchants, who remained creditors following the change of ownership that
resulted from the transport in bulk, asked Alfenus for an opinion about raising an
action for ‘diminution of the load’?

It is clear that, at the time the quaestio was put to Alfenus, for merchants load-
ing goods in bulk the distinction between the duo genera rerum locatarum, which
could have grounded the argument that the mutatio dominii had transferred the
risk to Saufeius, was already precluded.” From this point of view, the explanation
proposed by L Ménager that the entire ship had been leased as a whole by several
merchants for a joint transport in bulk cannot be accepted. Indeed, it would
have made no sense to invoke the mutatio dominii and the consequent shoulder-
ing of the risk by the nauta, who would have been responsible only for the good
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condition of the boat. In these circumstances, the wheat would have remained
the property of the merchants, which cannot be reconciled with Alfenus’ dec-
laration that, ‘secundum quae videri, triticum factum Saufeii et recte datum’. Could
Saufeius have been accused of aversio if the merchants had leased the ship for
themselves? The only option is to assume a locatio ad onus vehendum, which neces-
sarily involved a planned route under Saufeius’ command and the acquisition of
the property by the conductor in bulk*; and therefore not merely the availability
of abstract shares owned by each of the merchants, as would have been normal,*
for the purposes of carrying out the opus.

It seems that following the increase in trade, of risks and the consequent recog-
nition of the edictal clause relating to receptum — which is believed to have been in
operation by the end of the second century Bc* — the mercantile owners of goods
identified by a xeipéuPoAov could pay the navicularius a slightly higher freight
to assume responsibility under a receptum. As it was, the risk under the receptum
was equivalent in scope to the risk that carriers already assumed on account of
the change of ownership under a contract ad onus vehendum for the transport of
the goods of multiple merchants that were identified by genus. If this inevitably
raised the cost of transporting goods identified and guaranteed by receptum, which
merchants used frequently to their advantage in response to the increasing danger
of piracy in the second and first centuries BC, the introduction of the receptum
basically ended up equating, in terms of the risk transferred to the navicularius,
the regime that governed goods signatae that were subject to a receptum with those
transported in bulk (which remained less costly to ship). This advantage may have
resulted in a more frequent recourse to this sort of transport, which is known to
have become more popular during the first century Bc.*” However, the fact that
the carrier, both under the receptum and when conducting transport in bulk, was
now burdened by the considerable risks associated with vis maior, compelled the
praetor to mitigate this responsibility by accepting, only a few decades after the
time of Alfenus Varus, an exceptio that could be pleaded in connection with con-
tracts guaranteed by receptum and which the jurist Labeo considered to be ‘not
inequitable’.*

This explanation also permits us to assume that the unlimited liability that
should have resulted from the automatic application of the principles governing
the handling of things identified by genus was excluded — even in the case of trans-
port in bulk. In fact, if the nauta who had undertaken the receptum and therefore
bound themselves salvas merces in portum perducere (in return for a higher freight)
could have been exempted from the risks of shipwreck and piracy, but not from
other perils falling under so-called casus minores (that is, for example, incendium,
lactus mercium, ictus fulminis, mortes servorum, latronum hostiumve incursus, fugae
servorum, ruind, rapinae, tumultus, animalium casus mortesque and so forth) — which
would still have justified the receptum” — it follows that, even before the exceptio
labeoniana, a subjective responsibility limited only to culpa had been recognised
in all ordinary cases of locatio conductio concerning transport for navicularii who
did not demand a higher freight. This recognition would have fitted well with a
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competitive and consolidated maritime practice that was adapted to conditions in
which a ship could disappear along with its entire cargo and crew. Certainly, in the
case of a bulk transport interrupted by wis piratarum or naufragium, nothing could
be attributed to Saufeius that constituted a violation of the regular responsibility
to furnish diligentia.

For this reason, the ceteri had no other choice than to try to advance — in the
words of the request to Alfenus as it has been (rather unhappily) reported in the
text of the Digest® — a desperate attempt to make out a breach of contract for
‘diversion from the planned route’.* The merchants, claiming therefore to have
been disadvantaged, were aiming not just to obtain a share of the quantity of grain
that had actually been returned, but at the full recovery of their respective con-
signments on account of unequal treatment. The alternative proposed by Alfenus
was either an actio furti in case of transport of identifiable goods or its exclusion in
the event of bulk transport, due to the mutatio domini. On the facts, this excluded
Saufeius from liability for furtum, culpa, or from any allegation of unequal treat-
ment, ‘since he had to return it to somebody first’.

Altogether, it is apparent that the Roman jurists, when confronted by the
customs that were widely diffused in Mediterranean Hellenistic practice among
merchants of various nationalities, who would come to be known at least from
the Augustan age as vauAwTikai or vauAdoels, tried to frame them — as in the
case of maritime loans or general average — using the Roman legal instruments
that were known and available to them.” In the case of the lease of an entire ship
(locatio/conductio per aversionem), either for a certain time period or for a jour-
ney (which was the simplest and easiest way to solve the problem of transporting
goods when a suitable means of transport was lacking); or in which space was
hired for the stowage of goods on board a vessel with a predetermined destination
(locatio rei); the merchant was designed as the locator, who assumed the risk of loss
or damage to the goods, and the nauta as the conductor, having been employed by
the merchant. The same was true if several merchants had joined together to hire
a single ship or distinct spaces, occupied by marked goods, with the intention that
it should follow a predetermined route either with a single stopover or multiple
landings. However, if the merchandise had not been marked upon loading and
was to be transported in bulk ad onus vehendum — thus providing the nauta with
greater autonomy, at least at that early stage of Roman transport — it would have
travelled at the risk of the nauta, who quite naturally would have been rather
reluctant to accept it.

With the recognition of the receptum, Roman carriers would have been placed
on a par with foreigners, bearing the risk for goods for which a higher freight had
been paid and which would necessarily have to be marked to identify them. How-
ever, the increase in the responsibility of Roman nautae, both for marked goods on
account of the receptum and for unmarked goods on account of the mutatio domi-
nii, would have led at first to the recognition of the exclusion of liability for force
majeure in relation to bulk goods. This accorded with Mediterranean practice,
which had for some time conceived of the contract of transport as a ‘picfcoots’
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and, in particular, as an ‘¢pyoAapia’.’’ In that sort of contract, the nauta pre-
sented themselves as the conductor, who took up the performance of a task (opus)
that obliged them to answer only if there had been a specific incident while the
goods were in their custody or if a lack of diligence could be specifically attributed
to them (though not in the case of force majeure, where responsibility could only
be assumed by the inclusion of an explicit clause, as in the case of the receptum).”

Finally, the exceptio labeoniana also recognised that navicularii who entered
into a receptum could be exempted from shipwreck and attacks by pirates, though
the clause receptum salvam fore continued to provide protection to merchants for
losses caused by minor perils (casus minores): a point of no small significance.

Without a receptum, therefore, and whether the goods were marked or
unmarked, all merchandise now travelled at the merchant’s risk, as was already
the case in the Hellenistic practice of annona transport, where the responsibility
of the carrier for river transport had its contractual, non-legal basis in Graeco-
Egyptian law. As A Cenderelli persuasively argued in contrast to AJM Meyer-Ter-
meer,” the repeated inclusion of express clauses of guarantee in nautical contracts
(vavhwTikai ouyypagai) by consignors, cannot be explained, as Meyer-Termeer
believed, by an attempt to make the carrier more attentive towards the custody
of the cargo and to establish proof of the obligation to this effect; but rather by
the fact that the regime of river transport in Egypt did not automatically include
absolute or unlimited responsibility in relation to the ship or goods respectively
and was therefore subject to agreement in return for a higher freight, as was true
of the Roman regime at the end of the Republican age.

The progressive and natural juxtaposition of Roman with Hellenistic maritime
practices might have been cultivated by specific contacts made for this purpose. It
has been suggested, for example, that the visit to Egypt by several Romans, such
as Lucius Mummius in 112 Bc, was carried out precisely to learn about methods
of advanced agricultural administration, the transport of grain along the Nile to
Alexandria, Ptolemaic trade and so forth, aspects of which later spread westward.’*

In the Roman world, these practices informed, for example, the method
by which merchandise was embarked, supported by the locatio mercis vehendae,
attested to by witnesses, but recorded ad probationem tantum by a probationary
act, which could have taken the form of a testatio (that is, a kind of ceremony
before witnesses). The creation by the nauta and their subordinates of various
kinds of xeipéuBoAa (on pozzolana, lead, clay, wood and so forth) in connection
with the receipt, stowage and custody of goods was aimed first at avoiding the
risks implicit in bulk transport and then toward identification of merchandise;
but it no longer gave effect to the transfer of the risk, which the nauta could now
voluntarily assume by entering into a receptum. Hence the preparation of three
lists to accompany the goods: one for the merchant, another for the nauta and the
last for the recipient.”

In fact, the control of the goods to be handed over to the recipient, identi-
fied by the marks and verified on arrival, by issuing a receipt, would have been
greatly facilitated by the use of written documents.” This mercantile practice
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had already carried on for some time in Egypt and elsewhere across the Mediter-
ranean, where transport documents were used to ensure the correct identifica-
tion of merchandise, its quality and quantity and to set out the various standard
measures (such as the onkduaTa, or mensae ponderariae) that were employed
to check volume and weight.”” These controls were performed both at the time
of boarding (mapddoois), with the delivery of a perforated tessera hung on a
special instrument, and at the time of unloading, when the return of the tessera
enabled the continuous monitoring of the handling of the goods during weighing
(CuyooTacia) and storage.” In addition, the Sefypata™ was indispensable not
only for sales by sample, but also in the documentation concerning bulk trans-
port for the verification of the quality of the property that was returned. Cer-
tainly, the use of Sefyuata,® archaeological examples of which have been found
increasingly in the commercial environment of ancient ports, lent itself well to
the practice of conducting sales by sample, as it enabled the costs associated with
the unloading of goods and customs procedures to be postponed until the sale
of the merchandise was assured (which was symbolised by the delivery of the
sealed sample in advance).

A sample could also travel under seal in the hands of a supervisor (¢miTrAoos).!
This was done to ensure the quality of the goods following loading, navigation and
unloading, and to reduce the chance of disputes arising upon arrival (that is, when
the goods were unsealed) by checking for damage to the merchandise or for evi-
dence of fraud. In the end, a sample, in the case of the bulk transport of low-qual-
ity goods (excluding, therefore, products that, on account of their own particular
specificity, could only be returned in specie) was perfectly adequate for the purpose
of verifying the return of quantities of goods of the same kind belonging to dif-
ferent carriers. These goods were carried in bulk, avoiding the waste of time and
effort associated with the emptying of the hold for the return of merchandise that,
perhaps, had been placed under many other goods in the bottom of the hull of a
large ship. For quality control in the case of liquids, it was necessary to take the
liquid from the transport containers, barrels, amphorae or dolia and then compare
it to the unsealed sample. For this purpose, terracotta or bronze ‘pipettes’, which
have been frequently found at shipwreck sites, were used. These were perforated
at the bottom and worked by submerging the lower end of the vessel to enable the
syphoning of the liquid from the amphorae, dolia or barrels through a hole at the
other end of the pipe for comparison with the contents of the Sefyna.”

There are now many small containers known with traces of writing, which
come from commercial and port environments, and which may have been
BelyuaTta. Of course, not all of them were used for the same purpose. One of
the first to be identified” was connected with a public grain transport dated 1
November, 2 c,* which consisted of two different vessels sailing in convoy with
one or two delyuaTta, though the consignment itself was considered homoge-
neous and unitary. The samples were sealed by the two pilots and accompanied by
two legionary érmitrAool, who were entrusted with the supervision of an identical
quantity of wheat (that is, 433 V4 artabae each, in addition to a supplement of half
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an artaba for each supervisor, perhaps as scrap). But why, given that there were
two different vessels with two pilots and two supervisors entrusted with identi-
cal quantities, would the fiscal grain be transported in common with one or two
samples for both?

One possible explanation is that the two hulls were not of equal size. One was
smaller, loaded at most up to the parapet (. . . &is Tapappayua), that is, up to the
ridge of the side, while the other was of greater capacity and was therefore capable
of containing the rest of the grain, including the supplement.® In this case, by sail-
ing in convoy in the calm waters of a great river, it was possible to create a 8elyua,
and perhaps even a duplicate for safety, which mentioned the total burden of
both cargoes totaling 866 %2 artabae. This mention would have been completely
unjustified if there had been two separate transports that were not considered as a
unit. In practice, it seems that, having loaded the smaller of the two vessels with
half the grain and assigned it to a supervisor, the prudent approach was to load
the surplus onto another boat of greater capacity. This vessel carried an identical
quantity (besides the supplement), which explains the existence of one or two
BelynaTta, each sealed by the two pilots, entrusted to the custody of the two
¢rrimAool, and loaded into two different ships.

It is likely that such practices, which were certainly also used in the private
Hellenistic trade of goods transported in bulk, both in connection with ships car-
rying the loads of several merchants with 8elypaTa, or even, as we have seen,
several ships with one or more 8elypaTa, gave rise to the Roman practice of using
sample jars. These are attested to by archaeological finds such as those discovered
at Pompeii, which usually reveal the nature and content of the exemplar, the recip-
ient, the carrier and sometimes even the means of transport. It is impossible,
however, to infer from these finds whether the transport to which they were con-
nected was in bulk (particularly of wheat), though neither can this be excluded.
Since samples of wheat were intended for the use of a specific shipper, there was
no reason to mention other merchants who might possibly have been loading the
same products in bulk onto the same ship. It was only the shared responsibility of
the pilots and overseers of a state cargo embarked on two ships that, since they
were considered as a unit, led to the double-mention in SB VI 9223. The use of
samples was motivated not by legal formality, but practical necessity, which leads
us to add another text to the two short Pompeian inscriptions reported above that
have been the object of intense scholarly examination: CIL IV 9591.°” However,
even this exemplar, although it presents a text rich in details not reported in other
samples, does not clarify whether it was accompanying a bulk transport of mer-
chandise belonging to different vectores. Indeed, it has been noted that ‘from these
specimens it can be deduced that many small anepigraphic containers (amphorae
or jars) may have been deigmata’, without it being possible to work out the precise
use for which the container was intended.®®

For this reason, samples have tended to be divided into two basic categories:
the first of which pertains to ‘accompanying samples’,* which ensured that a load
was not adulterated during transport and that the product was identical to the
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one handed over on departure. These control samples are best known from, for
example, the leather bag of the pilot Chaeremone (which briefly stated the nature
of the product, the carrier, the place of departure and the destination, but which
lacked any other information), and especially for the transport of fiscal wheat or
barley on the Nile.” Certainly, these samples were also employed in the trade
between private individuals of dry products and liquids and, above all, for the
transport of fungible goods belonging to multiple merchants carried in bulk within
the same ship (that is, goods eiusdem generis to be returned on arrival).

The second category of exemplaria or Selypata consists of ‘tasting samples’ —
sent for publicity purposes — which were intended to advertise to potential buyers
products that were stored at a distance or on a ship moored at the quay. The avail-
ability of these samples avoided the need to unload the merchandise and pay import
duties before the transaction was complete. These numerous samples, like the one
found in Arles that ‘advertised’ the Alban wine of a certain Valerius Proculus, avail-
able in 140 dolia from 60 containers (sexsagenaria) and to be placed on the market
following the receipt of any orders, did not bear the name of the recipient in the
dative.” According to D Djaoui, it is also possible that the multiple Baetican oil jars
found in the ports of Arles, as well as in Fos (in 14 specimens), in Rome, or in Ostia,
were exemplaria’; many for tasting, but others accompanying a cargo. Since these
jars are often devoid of tituli picti or graffiti, it is difficult to identify their use with any
degree of certainty.

It must also be kept in mind that the use of writing (for example, in tracing the
recipient’s signature, sometimes in the form of initials) does not always lend an
insight into the use of the container, since the sample bearing the transporter’s seal,
now destroyed, could have been entrusted to a supervisor — a derypakataywyds
in the context of fiscal transport — or to a private carrier. This remitted the sample
to the personal custody of an émitrAoos, who on arrival could have handed it over
directly to the recipient for inspection, without any need for specific writing relat-
ing to other vectores or to the quantity, which in any case had to be determined in
the accompanying documents, which, as has already been said, were drawn up in
triplicate (so called ‘delivery notes’).”

A rudimentary ‘delivery note’, graffitied with spelling errors and other infe-
licities, has been identified on a Lamboglia 2 amphora from the first century BC.
The interior of the amphora, which was found in 2006 in the service canal of
the island of St Francis of the Desert in Venice’s northern lagoon, contained
significant resinous traces.’* In fact, at least five names (given in the genitive of
possession),” which were evidently those of the recipients, are mentioned, each
followed by the number of amphorae to be delivered and the respective weight
of each batch.

The text stands as evidence for the transport on a single vessel of a consignment
of goods shipped by several merchants, most likely ‘38, 35 tonnellate di carico, alle
quali corrisponderebbero pitt di 30.000 litri di vino’ acquired ‘direttamente dal/dai
produttori vinicoli, stabilendo il prezzo in base alla sua qualita e quantita, concor-

dando inoltre che il prodotto venisse consegnato in anfore (e cioé vinificato)’.”
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However, in the absence of any indication that goods of different types were
to be returned to different merchants, it must be assumed that the cargo was
homogeneous (that is, all of the same quality) and differed only with respect to the
number of amphorae and their collective weight.”” The persistence of the quality
of a cargo eiusdem generis, which may be treated as if it had been transported in
bulk, even if the consignments were not actually mixed together, as in the case
of ships with dolia™ or amphorae containing wine that was of the same kind and,
therefore, to be returned indiscriminately, could have been guaranteed by one or
more accompanying samples.

Finally, once again, as in the case of the anepigraphic exemplaria, we can
observe the unsystematic, occasional use to writing, insofar as poorly traced notes
were graffitied on ordinary objects, by people whose profession compelled them to
adapt to the indispensable requirements of written documentation.
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Zucca, R., et al. (2016), ‘Nota sull’amministrazione e 'economia delle citta del

Promunturium Mercurii (Africa Proconsularis)’, Antichita Altoadriatiche 85,
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NOTES

1. Nicolet (1994), pp. X—XI. The original text (http://www I.unipa.it/dipstdir/docenti.htm
(last accessed 30 September 2021)) was translated from Italian into English by Emilia
Mataix Ferrdndiz and Peter Candy, who offered me the opportunity to publish in this
collection of studies. I am very grateful to them both for the opportunity offered to me
and the effort made.

2. On the gap between Romans and Greeks, cf Russo (1996).

3. Purpura (2005), pp. 131-155.

4. Nicolet (1994), pp. XI-XII. On the absence of nautical maps, cf Arnaud (2005),
pp. 46-60.

5. Purpura (1996), pp. 361-382.

6. Cf, for example, Tab. Pomp. 13 (= TPSulp. 78 1), in which it is declared that the surety,
who was present, was illiterate (. .. coram ipso, quod is litteras nesciret . . ."). Purpura
(1981-82), pp. 449-474. For a different interpretation, see Wolf (1979), pp. 33-36;
Ankum (1981), pp. 156-173; Gofas (1994), pp. 260-266; with the contribution of
Thiir (1993), pp. 267-271; Jakab (2000), pp. 244-273 (with bibliography); and the
chapter by P Candy later in this volume.

7. Purpura (1999), pp. 90-91.

8. Cavallo (1991), pp. 239 and 244.

9. Heilporn (2000), pp. 339-359, esp. p. 344; Drexhage and Ruffing (2008), pp. 153-165.
10. Cf D. 19.2.31 (Alf. 5 dig. a Paulo epit.) and the literature cited in Purpura (2014),

pp. 138143, on the well-known text about bulk transport from the end of the Roman
Republic.

11. For the practice of transporting the goods of different merchants on a single ship,
see, for example, D. 14.2.2 (Paul. 34 ad ed.): ‘Cum in eadem nave varia mercium genera
complures mercatores coegissent praetereaque multi vectores servi liberique in ea navigar-
ent... and D. 14.1.1.3 (Ulp. 28 ad ed.): ‘Magistri autem imponuntur locandis navibus
vel ad merces vel vectoribus conducendis . . . .

12. At the Galata Museum of the Sea in Genoa, the date of the birth of the modern con-
tainer is given as 1956.

13. These are the little-studied commercial lead labels: Rostovtzeff (1900), pp. 7-416;
Lafaye (1919), p. 132; Salinas (1971) (brief notes in Id. (1871), extracted from the
Rivista Sicula); Id. (1864); Pace (1958), pp. 418—-420; Rocco (1971), pp. 27 and 36. It
has been argued that a commercial lead label with the image of a boar in the recto and
a kantharos on the verso was used to mark the exported merchandise of Verres, just
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as in the case of another governor, Q. [unius Blesus, proconsul of Africa in AD 22-23:
Manganaro (1988), p. 40 nt. 194; Purpura (1997), pp. 71-72. On the use of other
containers, such as barrels, cf Marliére and Torres Costa (2007), pp. 85-106.

The Annaba wreck (Algeria) contained ‘African’ amphorae with lead strips wrapped
around the handles, indicating that the contents came from various officinae. Lequé-
ment (1975), pp. 667-680, assumed that these workshops were African industries
for the processing of fish. For a lead label from a facility dedicated to the preparation
of garum at S. Vito Lo Capo (Trapani), see Oliveri (2015), p. 24.

Hadjidaki (1996), pp. 561-593.

According to Heilporn (2000) pp. 352359, the ship from Ostia in P Bingen 77, 1. 10,
was similar in size.

Rougé (1964), pp. 61-75.

Casson (1971), pp. 270-291.

McCormick (2001), pp. 103—114; Beltrame (2012), p. 174.

Pryor (1987), pp. 25-39; Id. (1989), pp. 271-280; Duncan-Jones (1990), pp. 7-29;
Reynolds (1995), pp. 131-135; Horden and Purcell (2000); Arnaud (2005), p. 6.
Nieto (1997), pp. 152-154.

Nieto (1997), p. 154.

Beltrame (2012), p. 176.

Nieto (1997), p. 154; Arnaud (2005), p. 112. The cargo of the Augustan Sud Perduto
2 wreck has been attributed based on inscriptions to three different vectores: those
of Port-Vendres II, a small boat sunk between AD 41/2 and 50 and to at least nine
different shippers; Bernard (2007), pp. 461-471; Colls et al. (1977), p. 139; Arnaud
(2012), p. 72.

Arnaud (2005), pp. 5-46; 97-148; 231-232.

Arnaud, (2005), p. 60.

Arnaud, (2005), pp. 118-125.

Heilporn, (2000), p. 342.

Arnaud, (2005), pp. 107-125.

France and Hesnard (1995), pp. 78-93; France (2001).

Arnaud (2005), p. 115; Id. (2012), p. 64.

Mon. Eph. § 30, 1. 71-72; Merola (2001), pp. 209-219; Purpura (2005), pp. 188-200.
Bresson (2008), pp. 101-105; Arnaud. (2012), p. 65.

For the translation, Candy (2021), p. 313:

‘In navem Saufeii cum complures frumentum confuderant, Saufeius uni ex his frumentum
reddiderat de communi et navis perierat: quaesitum est, an ceteri pro sua parte frumenti cum
nauta agere possunt oneris aversi actione. respondit rerum locatarum duo genera esse, ut
aut idem redderetur (sicuti cum vestimenta fulloni curanda locarentur) aut eiusdem generis
redderetur (veluti cum argentum pusulatum fabro daretur, ut vasa fievent, aut aurum, ut
anuli): ex superiore causa rem domini manere, ex posteriore in creditum iri. idem iuris esse in
deposito: nam si quis pecuniam numeratam ita deposuisset, ut neque clusam neque obsigna-
tam traderet, sed adnumeraret, nihil alius eum debere apud quem deposita esset, nisi tantun-
dem pecuniae solveret. secundum quae videri triticum factum Saufeii et recte datum. quod si
separatim tabulis aut heronibus aut in alia cupa clusum uniuscuiusque triticum fuisset, ita ut
internosci posset quid cuiusque esset, non potuisse nos permutationem facere, sed tum posse
ewm cuius fuisset triticum quod nauta solvisset vindicare. et ideo se improbare actiones oneris
aversi: quia sive eius generis essent merces, qude nautdae traderentur, ut continuo eius fierent
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et mercator in creditum iret, non videretur onus esse aversum, quippe quod nautae fuisset: sive
eadem res, quae tradita esset, reddi deberet, furti esse actionem locatori et ideo supervacuum
esse tudicium oneris aversi. sed si ita datum esset, ut in simili re solvi possit, conductorem cul-
pam dumtaxat debere (nam in re, quae utriusque causa contraheretur, culpam deberi) neque
omnimodo culpam esse, quod uni reddidisset ex frumento, quoniam alicui primum reddere
eum necesse fuisset, tametsi meliorem eius condicionem faceret quam ceterorum.’

Albanese (1971), pp. 88-100; De Marco (2003), pp. 143-149; Fiori (1999), 68-79;
Cardilli (1995), pp. 261-276. For a recent treatment, see Longo (2019), pp. 226-229,
esp. p- 229; Varvaro (2008), pp. 37-47 and 118-121 accepts the authenticity of the
text and considers it in the context of the history of the category of res quae pondere
numero mensura constant.

De Marco (2003), p. 141 nt. 4 believes that the close temporal relationship between
the start of the unloading operations and the loss of the ship, as postulated by De
Santis (1945), p. 94, on the basis of the tightness of the syntax in the expression ‘red-
diderat de communi et navis perierat’, indicates that upon arrival at the destination the
unloading started with the return of the grain to one of the merchants, which was then
immediately followed by the loss of the ship. Cf also, Benke (1987), p. 194 nt. 118. For
the port itself, or rather the continuation of the journey to other ports, see Cardilli
(1995), p. 271 nt. 104. On the other hand, the inquiry concerning the ‘diversion of the
cargo’ suggests that not all the shippers had contracted with Saufeius to go to the same
destination (cf De Marco (2003), p. 141 nt. 2). Albanese (1971), p. 89 doubts that the
restitution could have taken place before departure.

On the xeipéuPoAov and for the diverse theories that have been advanced, cf Purpura
(2014), pp. 127-152, esp. pp. 133-143. On some seals from Pisa, cf Firmati (2014), pp.
383-391; and for a signaculum on Dressel 20 amphorae, cf Berni Millet and Pi (2013),
pp. 167-190; and, generally, Mayer i Olivé (2005), pp. 223-239.

The assumption of the risk by the merchants, both at the time of Alfenus and Justin-
ian, is also attested to in Sen. Ben. 7.10.2: ‘nullam excusationem (maiores) receperunt . . .
"and in Inst. 3.14.2: ‘Et is quidem qui mutuum accepit, si quolibet fortuito casu quod acce-
pit amiserit, veluti incendio ruina naufragio aut latronum hostiumve incursu, nihilo minus
obligatus permanet’. ‘Is quidem qui mutuum accepit’ does not refer to the borrower of the
pecunia traiecticia, nor to a nauta-carrier in bulk, sine recepto, after the time of Alfenus.
‘Dalla locatio di cose generiche derivava una responsabilita illimitata in caso di man-
cata consegna, come fin troppo chiaramente si evince dal testo in questione’: De
Robertis (1965), p. 101 nt. 35; p. 107 nt. 78; Cardilli (1995), pp. 263-276; Purpura,
(2014), p. 141.

On the freedom from liability of the nauta, cf De Robertis (1965), p. 104 nt. 53: ‘¢ certo
che per il naufragium, anche nell’ipotesi pit radicale di contratto garantito mediante
receptum, soccorreva, fin dall’eta di Labeone, apposita eccezione liberatoria: e siamo
solo a qualche lustro di distanza da Alfeno Varo’. Fiori (1999), p. 76, hypothesises that
the complures had proposed a legal reconstruction of the case that was not accepted
in the response, by requesting a criminal action similar to the actio furti in the belief
that they were the owners of the wheat: ‘Se cosi fosse, potremmo immaginare che al
contrario Alfeno, ritenendo che non vi fosse alcuna comunione tra i mercanti e che
la proprieta del grano fosse passata a Saufeio, abbia risposto che non c’¢ stata alcuna
aversio’.

Ménager (1960), p. 182.
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D. 19.2.31 (Alf. 5 dig. a Paulo epit.): ‘quoniam alicui primum reddere eum necesse fuisset . . . .
In this regard, there has been talk of a locatio irregularis. Fiori (1999), p. 80: ‘la giuris-
prudenza tardo-repubblicana non escludeva il ricorrere di una locatio conductio anche
in quei negozi in cui si realizzava un trasferimento di proprietd’. Amirante, L. (1958),
pp. 59-65, indicates ‘che il responso non distingue due tipi di locazione, ma soltanto
duo genera di res locatae. Sicché, 'eventuale passaggio del dominio & soltanto “una
conseguenza della qualitd della cosa consegnata” e non implica in alcun modo una
distinzione nell’ambito del locatum-conductum’.

Cf the lucid summary of the issue by De Robertis (1952), pp. 5-13 and the recon-
struction by Ménager (1960), pp. 177-182, esp. pp. 197-198. According to traditional
opinion the receptum was introduced by the Praetor to increase the responsibility of the
nauta for the goods of merchant vectores. Cf De Robertis, (1952), pp. 32-51, on the
other hand, for whom the receptum reduced the nauta’s responsibility, since it would
have made him responsible only for the goods for which the receptum had been paid
(also, Rougé (1966), p. 384). Note, however, that according to the pre-existing rules
governing contracts of letting and hiring the res signatae, for which a receptum had not
been paid, could still have continued to be transported at the risk of the merchant vec-
tor, even if this were less convenient for the nauta, who neither received the revenue
generated by a receptum nor enabled transport to take place without ‘breaking the
cargo’. According to Gonzalez Romanillos (2004), pp. 277-286, the receptum was only
designed to cover the theft of, and damage to, goods that were on board.

Purpura (2014), pp. 143-145.

D. 4.9.3.1 (Ulp. 14 ad ed.): ‘Labeo scribit, si quid shipwreck aut per vim piratarum perierit,
non esse iniquum exceptionem ei dari’: on which, De Robertis (1952), p. 85, 102; Id.
(1958), pp. 256—66; Id. (1965), p. 106; Cardilli (1995), p. 264.

De Robertis (1952), p. 86 and nt. 4.

Purpura (2014), pp. 139-140. Consequently, neither the untechnical expression ‘actio
oneris aversi’, nor the references to a confusio (frumentum confunderunt) or communio
(reddere de communi) among the complures, are interpolations or in any way indicate
the use of language that ought not to be attributed to Alfenus: De Santis, (1945), pp.
98-114; De Satlo (1939), p. 57; Metro (1995), pp. 210-216. For the inaccuracy of the
complures: Wilinski (1960), pp. 353-359; De Robertis, (1965), p. 271 nt. 102; Fiori,
(1991), p. 76.

The term ‘aversio’, therefore, ought not to be translated in its technical sense (that is,
as ‘misappropriation of the cargo’, but in its main and non-technical sense, indicating
that the carrier had followed an unsuitable route that favoured only one of the mer-
chants (cf the chapter by E Jakab later in this volume). According to Biscardi (1975),
pp. 267268, the theories concerning the character of the mysterious actio oneris aversi
can be substantially reduced to three (since the thesis that it was an special actio furti,
recognised by the ius civile, is now abandoned): (a) the actio oneris aversi was a con-
tractual action similar to the actio locati, which early fell into desuetude following the
generalisation and development of its counterpart (Huvelin (1929), pp. 115-119); (b)
the actio oneris aversi was the actio locati as applied to the case of oneris aversio (Beseler
(1925), p. 467); (c) the actio oneris aversi was the praetorian actio furti adversus nau-
tas by another name (Solazzi (1936), pp. 268-280). More recently, Bessenyo (2001),
pp. 23-55, has suggested that it was a condictio triticaria, on the basis that Saufeius’
relationship with the complures was configured as a mutuum (p. 54) and the view of
Forschner (2011), pp. 1-23, who considers it an obsolete penal action. As De Marco
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(2003) has convincingly argued, however, the expression has not been properly under-
stood, since the complures did not use it in a technical sense. The marked generality
of the quaestio put to the jurist as a last resort by the dissatisfied merchants, who were
accustomed to agree upon the routes to be followed for each navigation, as in the
syngraphe of Lacritus and those recorded in the orations of pseudo-Demosthenes more
generally (see, also, the famous Callimachus loan reported in D. 45.1.122.1 (Scaev.
28 dig.)), could suggest that they proposed a diversion, which ended up making the
condition of one better than that of the others, who therefore aimed at the recovery of
their respective shares. But Alfenus, right at the end of the responsum (‘quoniam alicui
primum rede ewm necesse fuisset’), excludes the admissibility of the proposed action — we
remember — in relation to clearly identified goods, the misdirection of which could
have led to culpa (actio locati) or even liability for furtum (actio furti adversus nautas).
Vélissaropoulos (1980), pp. 268-311; Arnaud (2019), pp. 378-380. According to
Arnaud, P Koel. 3 147 (30/27 BC) is the oldest extant document, before B Oxy XLV
3250 (aD 62) (on which, see the chapter by P Candy later in this volume), which
Vélissaropoulos considered the most ancient. It should be noted that, according to
Arnaud, in the period before the empire, small batches of goods could frequently be
exempted from the use of written forms. In fact, it appears that no more than seven
documents are known for the first three centuries of the empire.

Vélissaropoulos (1980), pp. 282-300.

Already, De Dominicis (1950), pp. 72-73; Purpura, (2014), p. 147; on custodia, recep-
tum, and contractual liability, see Pelloso (2016), pp. 263-302.

Cenderelli (1981), pp. 180-185. Cf also Jakab (2006), pp. 91-101; Purpura (2014),
p. 147.

Frosen (1980), p. 175.

This person introduces themselves in an epistolary form in TPSulp. 80 (= Tab. Pomp.
47), which Bove interpreted as a mandatum per epistulam with yeipéuporov (Bove
(2006), pp. 21-25). On this question, however, see Purpura (2014), pp. 134-136 and
148-149. In the annona transport from Egypt they released ‘una lettera di carico con le
ricevute richieste in tre copie. Una spetta allo stratego, una al sitologo del magazzino
centrale e la terza per accompagnare il carico. Il sitologo invia il suo rapporto sul carico
direttamente ad Alessandria’: Frosen (1980), pp. 171-176.

P Grentf. I 108 (AD 167), for example, has been interpreted as a receipt released by the
recipient of the goods that also confirmed the regularity of the delivery (‘quas has res
intra scriptas meas sanas salvas recepisse scripsi’); others, however, have considered it a
copy of the agreement by which the nauta assumed the periculum, following entry into
a receptum. De Robertis (1952), p. 157 nt. 1; Carvajal (2008), pp. 599-602.

Geraci (2012), pp. 347-352.

Minaud (2004), pp. 460—468; Purpura (2013), pp. 1-20; Id. (2014), p. 132.

For Roman archaeological discoveries at the port of Marseille and Pompeii, see Liou
and Morel (1977), pp. 189-197. The text on the little amphora found at Marseille
reads as follows: ‘Massil (iam) ou Massil (iensi) Rubrio / [..]sino / hord(ei) Cavar(um) / sicci
mundi / i m(odii) mille (et quingenti)’ (To Marseille, for Rubrius . . . sinus, 1,500 modii of
barley (from the land of) the Cavares, dry, clean .. .). For the Alexandrian evidence,
Guéraud (1933), pp. 62—64; Id. (1950), pp. 107-112, which, in addition to the previous
find, has a leather bag with the inscription: ‘Exemplar / hordei missi per Chae/remonam
Anubionis / gubernatorem - ex no/mo memphite a<<d> metropolin’ (Barley sample sent with
the pilot Chaeremone, son of Anubius, from the Memphite nome to the metropolis); on
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which, see Geraci (2004), pp. 163-178. Concerning the different uses of 8eiypata, in
both Greek and Roman commerce, cf Rougé (1966), 419-421; D’Escurac (1976), pp.
231-239; Amelotti (1984), pp. 3009, 3010 nt. 4 and 3019; Gofas (1970); Id. (1993),
pp. 233-245; Geraci (2012), pp. 155-181; Id. (2018), pp. 231-246. For papyri and other
literature relating to trade between private individuals from the third century BC to
the fifth/sixth century Ap: P Cairo Zen. III 59522; P Cairo Zen. IV 59696; P Col. I 51;
P Oxy. [ 113; CTh. 14.4.9. A tablet from Herculaneum (TH 4) dated 2 September, AD
60, which contains the words ‘signa salvo praestari’ (relating to the integrity of the seals
on wine containers in a stabulum) guaranteed — in a manner similar to the deiypota
frumentari — both the quantity and quality of wine made available for tasting (the degus-
tatio), especially since this took place through sealed ampullae accompanying the dolia so
as to avoid opening the container: Bramante (2014), p. 150; Vera (2006), pp. 309-315.
The hole found in the lower part of the body of numerous amphorae, closed by a stop-
per, probably served to facilitate the degustatio, without breaking the seal of the amphora
(cf Purpura (1975), p. 63, figure 8).

Gofas, (1993), pp. 139-145; Id. (1977), pp. 121-129.

P Stras. 31, 6 (third century AD).

Djaoui (2015), pp. 207-214; Djaoui, Sieurac, and Genot (2015). A ritual sprinkler,
operating on the same principle and dating to the eighth century Bc, was found,
together with other vases, under the Mugonia Gate in Rome (cf Archeologia Viva, 83,
Sept/Oct. 2000, p. 47). For intentionally pierced amphorae, cf above, nt. 59.

SB VI 9223: Nopod o&(vpuyyitov) / Appdviog Appmviov kvPepvitng mhoiov
dmpociov ob énionuov a..c, 8t émmhdov Aovkiov OVKLOTIOV GTPUTIOTOL / Aeye®dVOC
kP omeipng P kevrepvovéag Ma&ipov ZroAtiov, kol Eppioag IMetdhov kofepvni(tng)
£1épov mhoiov / 0¥ émionpov Afyvrtog, 8t émmAdov Aovkiov Kaotpikiov otpatidhton
Aeyedvoc kP omeipng & keviepvovéog / Titov Iouwmniov. "Eoty §<e>iypa ob
gupeprnueda amo yevn(pdrov) kn (Etoug) Kaicapog, 0 pev Appdviog eig mapappoypo /
(mvpod) (aptaPdv) viyd o 6¢ Eppiog opoimg (mopod) (aptafdv) viyd (yiyovror) ol
gupepAnuévor e Aewvidov kol AToAA®Viov ortoMOymv) amnm(tov) / pepidog
Kato<<t>> tonapy(iag) (mupod) (dptdPar) mésl kai mpoopepetppeda Toig EKaToOV
aptaf(oig) (mopod aptafng) (fjuov), v 8¢ EuPoiny memol-/Mueda amd B t0d Abdp
€mog O tod av(tod) unvog kol cuvesppayiopedo T aupo(tépov) cepayidl, Tod pev
Appm(viov) / fig <e>ikov Appwvoc, Tod 8¢ ‘Eppiov fig <e>ikav Apmokpdng. ("Etouc)
k8 Kaicapog ABvp 6. (22 mano) Epuiog kol A<u>umvi<o>g éoppayiou<ed>o td
d<e>typora. ("Etovg) <kB> Kaicapog Abvp 10’ (‘Del nomo Ossirinchite. Ammonios
figlio di Ammonios, pilota di un’imbarcazione pubblica il cui emblema ¢ A . .. sotto la
scorta del sovrintendente (érnimhoog, ‘sopraccarico’) Lucius Oclatius, soldato della XXII
legione, 2a coorte, centuria di Maximus Stoltius, ed Hermias, figlio di Petalos, pilota
di un’altra imbarcazione il cui emblema & I'Egitto, sotto la scorta del sovrintendente
(énindhoog, ‘sopraccarico’) Lucius Castricius, soldato della XXII legione, 4a coorte, cen-
turia di Titus Pompeius. Questo & il campione (deiypa) del carico che abbiamo ricevuto
in consegna dai raccolti dell’anno 28 di Cesare (Augusto): Ammonios fino al parapetto
artabe di grano 433 e %, ed Hermias egualmente artabe di grano 433 e %4, fanno in
totale, caricate sotto la responsabilitd di Leonidas e di Apollonios, sitologi della meris
occidentale della toparchia inferiore, artabe di grano 866 e 2, e abbiamo aggiunto un
supplemento di 1/2 artaba di grano ogni cento artabe. Abbiamo effettuato il carico dal
2 di Hathyr fino al 4 dello stesso mese e abbiamo apposto i nostri due rispettivi sigilli
(... ovveoppayioueda T apeo(tépwv) cepayidt . .. ), quello di Ammonios il cui
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marchio & un'immagine d’Ammone e quello di Hermias la cui impronta ¢ una figura di
Arpocrate. Lanno 29 di Cesare (Augusto), 4 di Hathyr (1 novembre 2 a.C.). [2a mano]:
o Hermias e io Ammonios abbiamo sigillato i campioni. Lanno 29 di Cesare (Augusto),
19 di Hathyr (16 novembre 2 a.C.)’) (translated into Italian by Geraci (2012), p. 355).
Guéraud (1950), p. 111, correctly notes that ‘le transport est effectué par deux barques
jumelles: il faut concevoir les deux quantités de blé, non pas comme deux cargaisons
qui se trouvent étre égales, mais comme les deux moitiés d’une cargaison unique et
homogene: c’est pour cela que leur égalité est poussée jusqu'au 1/4 d’artabe, que le
deigma se réfere indifféremment aux deux bateaux, et que I'ipographe est au nom des
deux kybernatai. Tout ceci n’exclut d’ailleurs pas qu'il ait pu exister un second vase sem-
blable au notre, de sorte que chaque bateau ait eu le sien. La chose est méme vraisem-
blable si j'ai correctement rétabli le texte fautif de la ligne 10. Mais les choses sont
faites de telle maniere qu'un seul vase puisse, au besoin, faire foi pour toute la cargaison
des deux bateux’. Unfortunately, the uncertainty of the reading of . 10 (see Guéraud,
p. 114) cannot be resolved with reference to the image presented in Guéraud’s publica-
tion, which is compounded by the difficulty of checking the document that belongs to
the Cairo Museum (no. 88756). It seems, however, that the considerations at p. 114 are
well-founded and therefore that two separate sample jars were prepared for reasons of
safety for each boat, while the loads in the two hulls were considered a homogeneous
unit. Moreover, the papyri show that even for a single boat, several sample jars could
be prepared: H. Zilliacus (1939), pp. 62, ll. 13—14 and 32-34; with the observations of
Guéraud, (1950), pp. 108 and 114.

For an accurate list of shipwrecks with archaeologically verifiable cargoes of cereals,
see Salido Dominguez (2013), pp. 139-177.

In the Hellenistic age, these were typically small river boats (250, 300, 700 artabae).
Large boats could have exceeded 10,000 artabae and even as much as 18,000 artabae:
Hauben (1997), pp. 437. For maritime vessels of the second century ap, P Bingen 77
indicates an increase in tonnage, though the average remains less than 2,500 artabae,
apart from a hull of 22,500 and another of 7,000 artabae. See above, nt. 9.

Notizie degli Scavi di Antichita (1946), p. 110; CILIV 5894 with Add., p. 725: ‘Ante (mis-
sum) [e]xenplar tritici / in nave C. Senti Omeri; / Ti Claudi Orpei / vect(oris)’ (Wheat sam-
ple (sent) in the ship of Gaius Sentius Homer, of the carrier Titus Claudius Orpheus)
and Inv. 12316: ‘Exsemplar tritici / Plutioni Calventi C(ai) ser(vo)’ (Wheat sample (sent)
to Plutio, slave of Calventius Caius); on which, Varone (2005), pp. 105-106.

CIL IV 9591: ‘Ante exemplar / tr(itici) m(odiorum) XVCC (quindecim milium ducento-
rum) / in n(ave) cumba amp (horarum) MDC (mille sescentarum) tutela Iouis et / Iuno(nis)
parasemi Victoria P Pompili / Saturi mag(ister) M. Lartidius Vitalis domo Clupeis. (vacat)
Vect(ura) Ostis a(. ..) IIC- (duobus centesimis) sol(ven)do / [in margine] Gratis m(odii)
CC (ducenti) / S(ine) F(raude) pr(idie) Idus octobr(es)’ (Sample preceding 15,200 modii
of wheat transported on the cargo ship (cumba) under the protection of Jupiter and
Juno with the insignia of Victory owned by Publius Pompilius Saturus. Captain of the
ship Marcus Lartidius Vitalus, originally from Clupea. (vacat) a 2 per cent transport
fee to be paid at Ostia. (In the margin) 200 free modii. Without fraud, 14 October).
So according to the recent revisions by Andreau, Rossi and Tchernia (2017), pp. 329—
337; and Id. (2019), pp. 201-216. The exemplar, however, also has an inscription on
its reverse (that is, ‘b’) side, which, like the inscription on side (a) is written in black
(and not red) ink: Varone (2005), p. 104 nt. 133; Id. (2015), p. 20. Thus, in a third
hand, ‘Rustico ab . ..’ . This was not taken into consideration, as it was thought to be
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connected to the domestic re-use of the container in Pompeii. However, there is no
indication in the dative of the recipient, for whom the sample was made. Aubert (1999),
p. 156, based on a version of the text that has now been revised by Andreau, Rossi,
and Tchernia, read ‘Rustico’, though this interpretation does not take into account the
inscription on side (b). ‘Rustico’ is indicated with the same black ink as the writing
on side (a). I am therefore more inclined to accept a proposal by De Romanis to dis-
solve at I. 6 the a(...) in a(ccipienda) and the S(ine) F(raude) of Della Corte (1946),
pp. 110-112 = AE 1951, 165, in favour of S(olutio) F(acta), a choice followed by
Varone, Mataix Ferrindiz, and Ligios. Suddenly the interpretation of the discov-
ery could be rather different. Cf Marichal (1974-1975), pp. 524-527; Geraci (2012),
p. 356; Zucca et al. (2016), pp. 304-307; Varone (2005), pp. 104-105; Id. (2015),
pp. 20-21; Mataix Ferrdndiz (2020), pp. 787-820; Ligios (2020).

Geraci (2012), p. 356 nt. 48; Andreau, Rossi, and Tchernia (2017), p. 11 nt. 40.

So Andreau, Rossi and Tchernia (2017), p. 7.

Guéraud (1933), pp. 62—64. For the text, see above at nt. 59. Guéraud observes that
it is not a question of batley sent directly to Alexandria via the Memphite nome, but
rather to the nome’s metropolis. The vagueness of the expression ex nomo memphite
could indicate that it was not possible to indicate exactly which of the various collec-
tions of villages was the origin, which in any case could have been useful when it came
to re-using the same container for other consignments coming from other locations
within the same nome.

Djaoui and Tran (2014), pp. 1-16.

Djaoui (2014), pp. 161-178. For Fos, see Marty (2002), p. 211; for Rome and Ostia,
see Pavolini (2000), figures 34, 58, and 75.

See above, nt. 55.

Toniolo (2007), pp. 183-187; Cresci Marrone (2009), pp. 213-215; Id. (2011),
pp. 212-214; Id. (2015), p. 302. I would like to thank PA Gianfrotta for reporting
the discovery to me.

Based on a recent rereading of the report by Cresci (2015), p. 56: ‘Le particolarita
paleografiche nella resa delle lettere appaiono cronologicamente compatibili all’'uso
primario del contenitore come veicolo di derrate e non a un suo successivo riutilizzo’.
See, also, Toniolo (2007), p. 184.

Toniolo (2007), p. 186.

On the need to check the size and weight, see Geraci (2012), pp. 159-160; Id. (2018),
p. 347.

Purpura (2014), pp. 149-151.






Chapter 8

Loans and Securities: Tracing Maritime Trade

in the Archive of the Sulpicii

Eva Jakab

PUTEOLI AND THE SEA

The archive of the Sulpicii is a valuable collection of documentary texts witness-
ing the economy and society of an ancient city in the first century AD. Today’s
visitors, seeing the modest archaeological finds in modern Pozzuoli, can hardly
imagine the pulsating life in the forum and port two thousand years ago. The bay
of Puteoli provided a convenient natural harbour where ships could safely anchor,
protected from storms." When the writing tablets of the archive were drawn up,
Puteoli was the most important port of Rome. Even larger seagoing ships could
dock there in order to unload their merchandise and to transport them on river
or land routes to Rome.? Ostia and Portus, the artificially developed harbours of
Rome that were extended following the invention of hydraulic concrete, were
only established later.’

The sea routes from Puteoli, for example to Carthage or Alexandria, belonged
to the fastest connections between Italy and Egypt/Africa. Sailing along the west
bank of Sicily, the journey took twelve to fifteen days.* Taking the rather risky
Strait of Messina, it could even be done in nine days.’ In any case, the return
journey took more time: along the African coast or via Greece, one had to sail on
average as long as forty days.® The convenient location of Puteoli and its natu-
ral harbour made the city an important trading centre; its enormous importance
has been confirmed by ancient literary sources as well as modern archaeological
research (scrutinising sailing routes and shipwrecks).’

Regarding the great economic importance of the city it seems rather strange
that maritime trade has hardly left any traces in the archive of the Sulpicii.®
One single document, TPSulp. 78, testifies a direct connection with transma-
rine activities. It is a cheirographon of a certain Menelaos, a nauta or merchant
of Greek origin from the city of Keramos, Asia Minor. In AD 38, Menelaos con-
cluded a freight contract, a naulotike in Puteoli (1. 9).” Unfortunately, the text
of this naulotike is not preserved; the document that came down only contains
a receipt that was linked to it: Menelaos acknowledged — in his Greek mother
tongue — that he had received from a certain Primus 1,000 denarii (= HS
4,000). The Sulpicius bank seems to have been involved in the business as a
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paying agent: obviously Primus, the slave of Publius Attius Severus, disbursed
the freight through the bank.'"” Considering the location and the economic
importance of Puteoli, ought we to be surprised at the preservation of only one
legal transaction concerning maritime trade? Did the Sulpicii really stay away
from contracts with shipmen and merchants? Were they not interested in the
lucrative maritime business?

Such disinterestedness would be rather strange because there were high-
ranking businessmen in Puteoli and Herculaneum who invested large amounts
in maritime trade. It suffices to mention Vestorius, who was involved in business
with Atticus and Cicero and also in financing overseas trading activities.'' It is
well known that the Sulpicii also acted as financial brokers and middlemen: they
supported the operations of businessmen and lent them money directly or took
out loans from investors and found reliable borrowers for them.'? In the following I
try to shape some models concerning the Sulpicii’s possible participation in trans-
marine trade activities. The focus is on loan agreements and real securities. The
writing tablets in the Sulpician archive show sixty-one payments or acknowledge-
ments of debt for a total value of c. 1,022,000 sesterces."’ Before going into details,
some (fragmentary) documents should be recalled which report on considerable
amounts changing hands through the Sulpician bank; they might also have sup-
plied start-up capital for trading enterprises.

One document dated 22 December, AD 57,' reports the sale of a ship and its
cargo (sub praecone) at auction'’; the cargo consists of the considerable quantity of
18,000 modii of grain. In line four, Sidone might indicate the origin of the cargo or
of the ship. The skipper, son of a certain Theodorus S (his name is not preserved)
seems to be a peregrine of Greek origin.'® Camodeca reconstructed in the first
line C(aius) S[--]'" which suggests that one of the Caii Sulpicii was a party at the
auction: considering the dating it must have been Caius Sulpicius Cinnamus."®
The 18,000 modii, counting in weight, amounts to about 120 tons." In lines eight
to nine only a few words can be read: ‘nave . . . avertisset . . . obligata esset . . . pro-
topraxia’® — the words seem to refer to an illegal activity, perhaps embezzlement
or customs fraud. In legal vocabulary, ‘avertere’ denotes acts that are against the
law or against contractual terms.”’ Commonly, ‘protopraxia’ specifies a privilege of
the fiscus in asserting claims, also against third parties.” The word is mostly met
in legal relationships involving tax authorities — although, according to Pliny, the
proconsuls of Bithynia also granted such a privilege to urban communities.”’ It
should be left open here whether protopraxia referred to a port tax imposed by the
municipium of Puteoli** or to a sale tax imposed by the state.” For the present
topic it suffices to state that the Sulpicii took part in a transaction that was in
some way connected with maritime trade.

TPSulp. 80 is a business letter announcing the arrival of some goods; a ship called
Octa® is expected to arrive with a considerable amount of wine and wine products
(acetum, defrutum, perhaps also mulsum).*” Urnalia sicula are mentioned in the docu-
ment (line three); the Sicilian urna corresponds to half a Roman amphora.”® Using
Sicilian wine vessels can be a link to the origin of the merchandise; likely the ship
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was loaded in a Sicilian port.”” The letter seems to have been sent earlier, before the
arrival of the ship, to a certain Aphrodisius — maybe to give him time for prepara-
tions to receive the cargo properly.

All three documents quoted (TPSulp. 78, 80, and 106) seem to indicate the
Sulpicii’s engagement in sea trade. In TPSulp. 78 the payment of the freight for a
sea voyage goes through the bank; and in TPSulp. 106 the bank may have been
involved in the bankruptcy of a trading company. The simple business letter in
TPSulp. 80 might have been intended as evidence of a pledged cargo, maybe given
as security for maritime loan (to give just one possible connection to the bank).
The protagonists of all three documents had predominantly Greek names: they
represent shipmen and merchants coming from the eastern Mediterranean to try
their luck in Puteoli. It is fair to assume that they were deeply rooted in Greek
culture, including Greek legal culture. The monetary transactions documented in
the writing tablets could have provided sufficient starting capital for their trading
activities.

G Camodeca arranged two tabulae under the title Rationum Fragmenta, whose
common external feature is their unusually large format: 5.2 x 20.2 cm and 4.5
x 20.8 cm. Both are entries in account books (rationes, codex rationum or codex
accepti et expensi).’® TPSulp. 94 was drawn up by Gaius Sulpicius Faustus on 3 June,
AD 42: “What is written below by Gaius Sulpicius Faustus’. Afterwards follow the
date and the actual entry: “To Eunus, vicarius of Amarantus Hyacinthianus, slave
of Tiberius Claudius Caesar Augustus Germanicus, 50,000 sesterces’. A month
later, on 3 July, AD 42, 50,000 sesterces were paid again to Eunus. On 9 July,
another 25,000 sesterces were paid to a certain Thallus, vicary slave of Phorus.
Neither of the tablets gives any information about the causa of the transactions;
it may be that some maritime business was being conducted in the background.

The loan agreements (mutua) of the archive also attest to the transfer of
significant sums of money: in one of them, Gaius Sulpicius Cinnamus paid
out HS 20,000 to a certain Marcus Lollius Philippus (TPSulp. 54); in another
Euenus Primianus credited HS 10,000 to C. Novius Eunus (TPSulp. 51); fol-
lowing which a further HS 10,000 are loaned (in TPSulp. 52); in the next,
Gaius Sulpicius Faustus gave a loan of HS 20,000 to a certain Lucius Marius
[ucundus (in TPSulp. 53).

There are also high amounts booked in the so-called nomina arcaria: C. Sulpicius
Cinnamus disbursed HS 30,000 to a certain Magia Pulchra (in TPSulp. 63) — repay-
ment was promised by her in a stipulatio, with a strict deadline. In TPSulp. 72, the
repayment of HS 30,000 is confirmed by Gaius Sulpicius Cinnamus; and TPSulp.
75 records on the payment of HS 20,000. At that time, a medium-sized ship with
a capacity of sixty to eighty tons would have cost around HS 57,000 to 68,000 in
[taly. Such a ship could transport 10,000 modii of grain; and a full cargo unloaded in
Puteoli could have been sold for HS 40,000. On the other hand, a merchant paid
a much lower price when they acquired their cargo of 10,000 modii in Alexandria:
a papyrus from the village of Tebtynis records HS 1 to 2 per modius, that is HS
10,000 to 20,000 for a full cargo.’* With this in mind, a merchant or shipman given
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around HS 10,000 or 20,000 would have had sufficient capital to start a maritime
enterprise.

MARITIME LOANS AS REFLECTED BY LAWYERS

This contribution looks for traces of the Sulpicii’s participation in maritime busi-
ness activities. As mentioned above, the archive does not contain any documents
that explicitly refer to a maritime loan. However, significant money transactions,
entries in rationes, loans and securities are attested to which could have been con-
nected with maritime trade.

Mutuum, loan, was an old stricti iuris unilateral ‘real’ contract under Roman
law; the borrower became owner of the money handed over (pecunia numerata,
pecunia mutua) with the task to return the same equivalent.”” The lending was
(theoretically) gratuitous: that is, no interest could be charged. Notwithstand-
ing this limitation, in everyday practice interest was agreed separately, mostly by
promising in a stipulatio. In a money loan, all material risks were on the borrower.”

The legal construction of maritime loans differed from that of mutuum in essen-
tial points.”* It was a conditional loan with special interest and risk agreements:

‘D. 22.2.1 Mod. 10 pand.):

Transmarine (traiecticia) is the (loaned) money which is sent across the sea: if it is spent

where it was lent it is not “transmarine”.”

Modestin emphasised that money lent for the purpose of a voyage (pecunia traiec-
ticia) had special rules: the legal effects of which occur when the voyage with the
money (or the merchandise purchased from it) began, which is to say when the
ship took leave of the port of departure.’® Both parties were protected by this
condition: the higher rate of interest became due only when the increased risk
(periculum maris) started; and the lender’s risk was also limited to a trip that was
already underway.”” If the voyage was cancelled the high interest could not be
claimed — rather the rules of a regular loan (‘land loan’) applied.’®

The terminology of maritime loans was far from homogenous: the commonly
used phrases ‘faenus nauticum’, ‘pecunia traiecticia’ specified the contract by its
special terms (maritime interest or money on a voyage).” The Roman jurists,
treating cases involving maritime loan transactions, refer to the agreement with
rather different phrases: ‘periculum creditoris’, ‘maius legitima usura faenus’, ‘usurae
et sortem’, ‘usurae maritimae’, ‘salva navis sortem cum certis usuris recipiam’.*® In one
text, Scaevola called the high interest ‘pretium periculi’' and felt it necessary to
distinguish such types of contracts from aleae, or gambling. Maritime agreements
had aleatory features but remained within the scope of legally recognised contrac-
tual practice. Scaevola argued that the high interest agreed between the parties
actually remunerated the high risk on the lender.*” The lawyer gave two striking
examples: lending money to a fisherman to buy fishing equipment and lending
money to an athlete to finance their training.* In both cases, an entrepreneur was
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pre-financed for a foreseeably profitable activity. The lender made a considerable
advance payment for a contractually defined purpose*; they deliberately took the
high risk that the condition (the hoped-for profit) would never be satisfied so that
repayment could not be demanded. Though Scaevola did not mention it, the
contracts treated by him fit exactly that of a maritime loan.*

Pecunia traiecticia was money lent for a voyage for the purpose of trading (and
with the agreement that the money would be returned when the ship arrived
safely with the hoped-for profit). Maritime loans were lent within a strict time
limit*: the lender’s risk was restricted to a precisely set period. Several disputes
arose about the highly relevant deadline — in particular, whether the appointment
was kept, especially for the return journey. The lawyers decided commonly upon
the agreement between the parties (id quod actum est).*’

In this sense, Modestin stated that the lender took the risk from the day on
which navigare began:

‘D. 22.2.3 (Mod. 4 reg.):
In the case of a transmarine loan the risk falls on the creditor from the day on which it
is agreed that the ship should leave (the port).”*

Actually, ‘navem navigare conveniat’ sums up here two relevant points: the day
agreed and the day on which the voyage actually started. If sailing was prevented
by storm on the appointed day the lender did not take the risk.* On the other
hand, the lender’s risk ended when the ship safely arrived at the port of destina-
tion (‘salva nave’, ‘si salva navis pervenerit’).”° The repayment of the loan was imme-
diately due upon arrival, including the high interest.!

The common term of every maritime loan, salva nave, often needed legal inter-
pretation: it had to be cleared by lawyers when it did occur. It was important to clas-
sify the exact date because the assumption of the risk terminated upon arrival — that
is, when the loan became due. The borrower (the merchant or shipman who just
set foot on land) had to pay back the entire amount of the maritime loan includ-
ing interest — and upon mooring the ship, their ‘insurance’ terminated. If the cargo
was subsequently lost, be it on a docked ship, on the quay or in a warehouse, omne
periculum met the borrower alone.

This is the conclusion that was confirmed by Paul as he settled a dispute on a
maritime loan with an unusual security arrangement:

‘D. 22.2.6 (Paul. 25 quaest.):

A faenerator (money lender) lent money at a maritime rate and took some goods on the
ship as pledge; when the entire debt could not be paid from these goods, he took other
goods that were loaded on other ships and pledged to other money lenders, if there was
asurplus . .. 2

A faenerator (moneylender) lent a certain amount of money usuris maritimis, on
‘maritime interest’ (that is, the high interest commonly accepted only in maritime
loans). The moneylender insisted on a special mortgage agreement: he demanded
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a hypothec not only over the goods acquired using the money borrowed but also
over all the merchandise belonging to the same merchant carried in any other
ship.” After the ship with the mortgaged goods went down due to periculum maris,
the lender wanted to take possession of his debtor’s other goods in the other ships
(in other words, he wanted to assert his extended lien). The question that arose
was whether the moneylender has to bear the entire damage because the ship
had been lost within the agreed time. On this, Paul responded that a diminution
of the pledge is usually at the expense of the borrower, not the lender. However,
the lawyers emphasised that maritime loans were given on terms that the credi-
tor can claim for repayment only if the ship arrives safely within the agreed time.
Therefore, the borrower is not liable if the condition does not occur. It means that
the creditor’s risk terminates alternatively: when the ship safely arrives or when
the agreed deadline expires. If the first ship was lost within the time limit the loss
of the mortgage therefore fell on the moneylender because the condition failed.
Indeed, the creditor could only claim for repayment or for the surplus from the
auction of the other goods (mortgaged in other ships) if the condition was fulfilled
(that is, the ship arrived safely, salva navis intra statuta tempora) but later the mort-
gaged goods lost value for some other reason. The ‘other reasons’ could indicate
cases such as the loss of the ship after its arrival, while lying at anchor in a port.”
In this case all damages, including those caused by vis maior, fell on the borrower
alone. Obviously, the creditor’s claim for repayment (and their access to the mort-
gaged goods) did not automatically expire when the ship was lost.”

EXCURSUS: SAUFEIUS’ CONTRACT OF CARRIAGE

A similar situation could be assumed in the famous Saufeius case:

‘D. 19.2.31 (Alf. 5 dig. a Paulo epit.):

Several people shot their grain together into Saufeius’ ship, after which the latter
returned his share of the grain to one of them out of the common pile and the vessel
was lost. The question was asked whether the others could proceed against the nauta
with respect to their share of the grain by raising an action for onus aversum? . . .> >

Several merchants poured together their grain into Saufeius’ ship’’; after a sea
voyage the ship arrived safely at the port of destination® and Saufeius began to
hand over the transported grain to each merchant. As it happened, he only man-
aged to return his share to one of them; presumably by measuring the grain out
of the ship.” Thereupon the ship suddenly foundered.®® The merchants who lost
their grain tried to pass their damage on to the naukleros; Alfenus was asked for
advice.”!

The lawyer took a broad approach and evaluated the usual contractual prac-
tice with its terms on liability and risk allocation. He emphasised that objects are
commonly hired for transport in two ways: either the same object is to be returned
(idem redderetur) or an object of the same kind (eiusdem generis). If the grain was
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poured together into the ship, the skipper had to deliver to each carrier his share
by weighing it out after the ship had arrived safely; he owed not the same thing,
only a certain amount out of the grain on board: eiusdem generis, although the
naukleros’ obligation to deliver was limited to the goods on his ship.

In commercial practice, it was not customary to stipulate a ranking among
carriers; even in Saufeius’s case, there is no trace of this. Alfenus dealt with the
problem of whether the carriers who lost their grain could raise an actio oneris
aversi against Saufeius because of misappropriation — and he denied it.** Even
the freight contract (locatio conductio) was excluded as a basis for a lawsuit
against the naukleros, because this only made him responsible for culpa, not for
casus.®”

What risks and liabilities were Saufeius’s transporters exposed to? Assuming
that they were grain merchants it is likely that they financed their cargo by rais-
ing maritime loans — and all the grain was lost with the ship. Thinking of the case
from this point of view, their great despair is easy to understand. After the safe
arrival of the ship the condition was fulfilled, the faenerator stopped taking any
risk and the maritime loan became due (including its high interest). However, the
goods acquired using the money went down with the ship. From this point on, all
the risks were on the merchant alone. He had to bear the consequences of his
misfortune — very likely the disaster ended in bankruptcy for him.

Summing up: all the cases discussed above demonstrate that carriage by sea
and maritime loans were intertwined in many ways and formed a peculiar net-
work for risk sharing and risk allocation. The decisions of the Roman lawyers
draw attention to the fact that contract formulas used in everyday life frequently
fall back on Hellenistic ideas. For example, Scaevola seems to reflect on non-
Roman practice by emphasising that mere informal agreements (pacta sine stipu-
latione) are sufficient for ‘expanding the obligation’ (ad augendam obligationem).®*
In another case, Papinian deals with the remuneration of a slave who accompa-
nied the cargo — the same practice can be observed in Greek maritime loans.®
Elsewhere, Pomponius and Labeo remark upon the situation in which ‘there is no
one on the side of the promissor who can be sued for a maritime loan’. Obviously,
moneylenders used to demand a guarantor, likely a citizen of the community
where the contract was signed. However, it was only possible if the borrower was
sufficiently known and networked in the city or port in question.”” If the bor-
rower was a stranger with no local connections, they could hardly have met this
expectation. For this case Labeo suggests that a testatio, an objectively stylised
and witnessed document should be drawn up — as was usual in the Greek law of
transmarine loans.”

MARITIME LOANS IN ACTION

No wax tablets about pecunia traiectitia have survived from ancient Italia. Never-
theless, the writings of the Roman lawyers inform us how such agreements looked
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like in action. For instance, a transmarine loan is paraphrased in the well-known
contract of Callimachus:

‘D. 45.1.122.1 (Scaev. 28 dig.):

Callimachus took from Stichus, a slave of Seius a maritime loan in the province of
Syria for a sea voyage from Berytus to Brentesium. It was lent for the full two hundred
days of navigation under pledge and hypothec over the goods purchased at Berytus
and to be brought to Brentesium and over those that would be bought at Brentesium
and taken on board to Berytus. It was agreed between them, that after Callimachus
reached Brentesium he should sail off to Syria before the next ides of September with
other goods bought and the goods on the ship ...

The text was incorporated under the title De verborum obligationibus in the
Digest, because the most important terms of the contract were confirmed in a
stipulatio (obligatio stricti iuris). It is unclear in which language the legal docu-
ment was originally drawn up. Undoubtedly, the borrower’s stipulation is quoted
in Latin, but the basis contract, the daneion nautikon, might have been set up
in Greek as well.”” Indeed, even the very first phrases indicate a Hellenistic
context: mutua pecunia nautica reminds of the Greek terminology of transmarine
loans (nautika, nautikon daneion).” Stichus, a slave of a certain Seius (both typi-
cal stock names) " was obviously engaged in maritime business. He made a loan
to Callimachus who was probably a nauta or emporos of Greek origin; the money
was paid out on the usual terms of transmarine loans (pecunia nautica). The
contracting parties fixed the entire sea route: from Berytus in Syria to Brente-
sium in Italy. The loan was granted for the outward and return journey, but for
a maximum of 200 days”; the latest possible date to set off back was settled for
the Ides of September (based on the usual sailing season). If Callimachus failed
to sell his goods or to buy new merchandise by then, he is no longer allowed to
set sail.”* Instead of bringing the trip to an end, he should pay the entire amount
owed in cash to the lender’s representative on board, who was instructed to
bring the coins to Rome by land.

It is of particular interest for our topic that the lender had a mortgage over
the entire cargo (referred to as pignus vel hypotheca in the text).” The borrower
promised in a stipulation (cautio) that he will faithfully adhere to the terms of the
agreement (eaque sic rata fieri fide rogavit . . . promisit). The stipulation was properly
formulated using ‘promittere’ instead of the solemn verb spondere, which was kept
just for Romans.’ This is a strong indication that at least one of the parties must
have been a non-Roman. Scaevola deals with complications due to the delayed
return journey (I will not go into that here).”

The agreement, merely summarised in D. 45.1.122.1, actually includes more
than one legal transaction: a transmarine loan (pecunia traiectitia), an extensive
mortgage agreement and a verbal obligation (stipulatio). The narrative is lim-
ited to the relevant facts; dogmatically insignificant details are consequently
left out. There is no information about the amount borrowed or the interest
agreed. However, the exact sailing route and the latest possible date for the



Loans and Securities: Tracing Maritime Trade in the Archive of the Sulpicii 145

return trip are highlighted. Obviously, these terms were essential for Scaevo-
la’s decision, because they marked the limits of the risk allocation fixed in the
agreement between the parties. The security by way of pignus and hypotheca was
agreed over the full cargo bought at Berytus and replaced in Brentesium; it actu-
ally reflects Greek custom and fits the principle of surrogation.” Callimachus’
contract confirms that the ‘sea law’ of the Romans was strongly influenced by
trading practices from the Eastern part of the Mediterranean world.” The few
legal documents reporting on commercial loans from the heyday of the Roman
Empire are also mostly preserved on papyrus and in Greek. It seems appropri-
ate, therefore, to look at some of the transmarine loans preserved from fourth
century BC Athens.

EXCURSUS: MARITIME LOANS IN FOURTH-CENTURY
Bc ATHENS

In Demosthenes’ speech against Lakritos (oratio 35) the complete text of a
syngraphe (loan contract) is preserved. A few terms are of high importance for
the present topic:

‘Androkles . .. and Nausicrates lent to Artemon and Apollodorus of Phaselis 3,000
drachmas of silver for a voyage from Athens to Mende or Scione, and from there to
Bosporus, and, if they wish, on the left-hand side as far as the Borysthenes, and back
to Athens . . . on security of 3,000 Mendaean jars of wine . . . They pledge these, not
owing any money to anyone else on this security, nor will they obtain any further loan
on it. They will convey back to Athens in the same boat all the goods from the Pontus
purchased with proceeds from the outward cargo. If the goods reach Athens safely, the
borrowers will pay the accruing money to the lenders in accordance with the agreement
within twenty days of their arrival at Athens in full ... They will place the security
intact under the control of the lenders until they pay the accruing money in accor-
dance with the agreement. If they do not pay within the agreed time, the lenders shall
be permitted to pledge the pledged goods and to sell them at the prevailing price . . .” %

Demosthenes’ arguments are focused on the common terms of transmarine loans,
as usually agreed between the parties. To summarise the facts: Androkles and
his friend Nausicrates gave two brothers, Artemon and Apollodor (both from
Phaselos) 3,000 drachmas on the usual terms of transmarine loans. Right from the
start, the young borrowers were helped by their brother Lakritos in handling the
business: even the deed was designed by him. The money was lent for a round trip
Athens—Mendé-Skione—Bosporus—Northern Pontos—Athens and the entire cargo
was mortgaged to the moneylenders. In the syngraphe, the borrowers undertook
to use the 3,000 drachmas to buy 3,000 keramia of wine in Mendé and load it into
their ship. They also assured the lenders that the cargo would not be mortgaged to
any other creditor and that no further loan would be taken out for the same cargo
and that Androkles and Nausicrates would remain the sole pledgees for the whole
round trip. If the ship returned safely to Athens, capital and interest would be due
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within twenty days. According to the syngraphe, only the value of goods that were
lost at sea could be deducted from the amount owed.*’

Based on the syngraphe, a non-possessory pledge arose over all goods brought
onto the ship.*” It was a replacement and a forfeit pledge: all rights of the lender
ended with the loss of the goods and the pledge became the property of the lender
if the borrower did not repay the money (including interest) within the agreed
time after the ship safely arrived.*” Based on Dem. 32.14, it can be assumed that
the lender was allowed to seize the pledged merchandise if the borrower behaved
fraudulently — even before the agreed deadline expired.**

Artemon and Apollodor promised to secure physical control over the cargo for
the lenders as soon as the ship laid anchor and to maintain their control during
the twenty days open for repayment. If the borrowers failed to perform, the pledge
forfeited to the lenders’ property from the date on which the loan became due.
The deed does not reveal how physical control might have been taken. However,
Demosthenes’ arguments assume that the entire cargo had to be immediately
unloaded after docking the ship at the port of destination; and this seems to cor-
respond to the usual practice.

Androkles (the plaintiff) repeatedly mentions that the emporoi of Athens,
who invested their money in maritime trade, gathered impatiently at the port and
waited for the arrival of the ships. In the ports all over the Mediterranean world a
network of agents operated who observed the movements of the ships and regu-
larly reported on it. By these agents the lenders were warned in good time about
every ship approaching. As soon as the ship anchored in Piraeus, the creditors laid
hands on the goods pledged to them for their transmarine loans.*

If the Phaselites had acted honestly, they would have anchored in Piraeus and
immediately unloaded the cargo. The goods would then have been secured in a
warehouse in the port district. The borrowers, however, tried instead to perpetrate
fraud: they stayed away from the harbour, anchored off in a small bay and hung
around (for twenty-five days) the marketplaces with ‘samples’, likely of the grain
they carried on the ship.

Similarly, Demosthenes’ speech against Zenothemis (oratio 32) refers to the
loading, unloading and storage of grain, as well as to the access of the lenders
to the pledged goods. The speech was written for a close relative of the orator,
a certain Demon, who lent a larger amount in terms of a transmarine loan to
the emporos Protos. Protos sailed away in the ship of the naukleros Hegestratos to
Syracuse on a grain-trading expedition. The wording of the syngraphe between
Demon and Protos is not preserved, nor did the trial itself take place between the
contracting parties.

Demosthenes’ speech is rather confusing; it is not easy to understand the com-
plicated story. Summarising the main facts, it can be stated that several emporoi
(not only Protos) sailed in the same ship, including a certain Zenothemis. They
safely reached Syracuse, acquired their merchandise (mostly grain), loaded it into
the ship and were about to return to Athens. However, on their way back they
were hit by a powerful storm on the open sea;* the ship was badly damaged and
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almost went down (Demon’s tale that the ship was holed by the captain himself
seems to be fictitious).*” Due to the storm they had to change course and set in
at Cephallenia because the ship had to be repaired (the mast and sails were espe-
cially badly damaged). It can be assumed that Zenothemis gave an ‘emergency
loan’ and later, once in Athens, tried to get back his money from his fellow travel-
lers, including Protos.

His claim could be based on Rhodian sea law that stated that a naukleros
could pass on the costs of repair (especially of the mast and sails) to his carri-
ers because shipmen and merchants travelling in the same ship formed a kind of
risk sharing community. For this reason, Zenothemis is likely to have seized the
cargo in Piraeus, in the port of destination. How did he end up as the defendant
in the trial? His switching from plaintiff to defendant resulted from the special
rules of litigation concerning possession/ownership under Greek law. As already
mentioned above, Protos initially agreed a mortgage over the entire cargo with
Demon, his creditor on terms of a transmarine loan, and Demon’s lien extended
until capital and interest were returned. This conflict, the competition between
different hypothecs, is the real point in the ongoing procedure.

For the present paper, only the events after the arrival of the ship are relevant.
The ship was repaired, sailed off from Cephallenia and arrived safely at Piraeus.®
Demosthenes indicates that all the lenders who provided any funding for the
Syracuse voyage immediately rushed to the docking ship.*” Those who took out
maritime loans with security over the merchandise immediately tried to take con-
trol of the ship and its cargo. The fellow travellers, on the other hand, whose
business was financed by other creditors, tried to get the cargo to a safe place as
quickly as possible. Here and elsewhere in the speech it is stressed that the goods
were immediately unloaded and brought ashore. It is obvious that the cargo was
mainly housed in the surrounding storage facilities, to which the moneylenders
were provided with fair access.”

The grain purchased using the money lent by Demon was also unloaded and
was likely stored in a warehouse. Storage rental offered a reasonable way to bor-
rowers and lenders to ensure that they retained shared access and shared rights
over the goods.”" Protos also followed common practice: after their safe arrival he
looked for unloading and storage facilities. It seems that this all happened shortly
before Zenothemis tried to get possession of his grain. It is likely that Protos had
not yet paid back Demon’s transmarine loan and therefore that the twenty days
available to him had not yet expired. In any case, Protos acted correctly, by duti-
fully taking the interests of his creditor, Demon, into consideration.

Zenothemis’s intervention, however, messed everything up. His speech has
not come down to us, but it can be assumed that he argued in his defence that he
lent money for fixing up the ship after the storm in order to facilitate the continu-
ation of the voyage.”” According to Rhodian sea law, each carrier was obliged to
bear their share of repair costs due to force majeure. It seems that Protos had yet to
pay his share, which explains why Zenothemis broke into the warehouse with legal
force and took the grain under his control.” In Greek law, a legal dispute about
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ownership (both for immovables and movables) was conducted by means of a so-
called dike exoules.”* If Zenothemis wanted to file an action against Protos as the
grain’s possessor, he had to enter into possession with (ritual) force: ‘[i]f the owner
denied the intruder’s right, he touched him and led him out again’ (exagein, exeil-
lein).” After these formal acts of violence, the intruder could bring a dike exoules
on account of their ‘expulsion’.

Zenothemis, however, when he was claiming the grain, consistently refused to
be ‘led out’ by Protos. The reason was that he did not want to recognise Protos
as his opponent in the litigation. He must have known that Protos traded with
borrowed money: according to Rhodian sea law the repair costs of a ship could be
deducted from the sum payable on a maritime loan. Protos seems to have refused
to compensate Zenothemis: that is why Zenothemis wanted to be ‘led out’ by
Demon instead. This, he saw, was his only chance to get at his money: namely, by
demanding it from Demon, the lender of the maritime loan.

FINANCING LONG-DISTANCE TRADE IN PTOLEMAIC AND
ROMAN EGYPT

The essential terms of maritime loans can also be observed in some papyri from
Ptolemaic and Roman Egypt. A fragmentary document, SB III 7169 (second cen-
tury BC), confirms that risk-bearing by moneylenders was even a common financ-
ing model for transmarine or long-distance trade.”® In this deed, a transmarine
loan was lent to five synploi, merchants, who planned their voyage in the same
ship to the Aromatophoros in the Punt where they wanted to trade in perfume
and other luxury items.”” The money was borrowed for an unusually long period,
a whole year. Repayment was due after the ship arrived in an Egyptian port along
the Red Sea coast and the moneylenders assumed the risk until this moment. The
parties, however, agreed a rather long ‘tolerance time’ of fifty, seventy, eighty or
ninety days™: that is, the usual time for crossing the desert and shipping the goods
down the Nile to the emporion in Alexandria. There are no security agreements in
the document: the parties might have fixed a general mortgage in a separate docu-
ment.” However, in line thirteen a phrase can be reconstructed which sounds
rather similar to the risk allocation in the Lakritos speech.'®

A later document, SB XIV 11 850 (= VI 9571), dated 9 Meicher (13 Febru-
ary), AD 149, preserves a bank notice connected with a maritime loan'”' that was
issued in Theadelphia in Roman Egypt.'® A certain Marcus Claudius Sabinus, a
representative of a public bank,'® informs two merchants, Zoilos and Kallimedes,
both from Askalon,'® that their loan is about to be disbursed. Two Roman citi-
zens, Gaius Longinus Celer and Tiberius Claudius Chares, are named as credi-
tors.'” There are also two further people, Sostratus and Sosus (also from Askalon,
co-owners of the ship) who were added to the list of borrowers in line five. So
there are a total of four borrowers who, as synnaukleroi in the same ship (line
six), receive and are jointly liable for a transmarine loan (daneion nautikon, line
seven).'” Likely, their trade was carried out with the small ship between Askalon
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and Alexandria.'” In line seven, reference is expressly made to a syngraphe nautike
that served as that basis for the transaction.'® The bank participated as a paying
agent in the business. Lines seven and eight also tell us that a copy of the deed
was kept in the bank.'” As security, the entire cargo and the ship were pledged
(lines eight to nine).

A similar arrangement can be assumed as the background to a second papy-
rus from Roman Egypt (SB XVIII 13167, second century AD).'"° The fragmentary
piece records a trading trip financed with transmarine loans: line thirteen men-
tions a daneion-syngraphai that specified the deadline for repayment and was con-
sidered the causa of the present security deed.

The journey was intended for Muziris on the Indian coast.'""' The borrower
promised (after his return) to transport the goods (purchased using the loan pro-
ceeds) through the desert to Koptos and store them in the bonded warehouse
(lines nine to eleven); which is to say, he was responsible for the land transport
after the safe arrival of the ship in a port on the Red Sea.''” The overland route
followed the caravan route to Koptos where the goods were required to be loaded
onto a ship and transported down the Nile to Alexandria.

The lender’s representative accompanied the transport at every stage and
all the warehouse storages were checked by him. He was charged with sealing
every storage unit to ensure the safety of the merchandise and the creditor’s
control: the goods should not be taken away by the borrower nor by third parties
(at least until the maritime loan was repaid). Upon arrival in Alexandria, the
goods were to be placed again into a storehouse under the seal of the creditor
(or his representative), to which he should have ready access. There is a list
of merchandise on the verso of the security deed, likely made for the Roman
customs authorities.'”

Unfortunately, the loan contract itself is not preserved. Rather, the document
merely relates the detailed security agreement between the parties.'"* For the pres-
ent topic, the pledge of the merchandise is of high importance, together with the
ceaseless control and access of the creditors over the mortgaged goods that were
purchased from their money (lines five to nine). The creditors asked that the
pledged goods should be placed under their control for the duration of the voyage
and the emporos promised it solemnly. If the borrower did not perform, the creditor
had the right to take possession of the merchandise (line fifteen) and then to sell
or re-pledge them at his discretion.'”

The document also demonstrates that although the goods were under a cus-
toms seal between the port of arrival and the tetarte in Alexandria,'® the creditor
was still able to affix his private seal to mark his right of disposal (which he could
only make use of once the goods had arrived in Alexandria). The transport was
organised and paid for by the emporos, since the merchandise actually belonged to
him (kyrieia), though on the strength of his mortgage a primary right of access and
disposal belonged to the lender (chratesis).

The security deed even regulated the paying of customs and duties: the tetarte
(25 per cent of the total value) had to be laid out in cash or in kind to the

111
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customs authorities in Alexandria. If the emporos became insolvent, the lender
could stand in for them: they could lay out the tetarte to free the goods from the
bonded warehouse. There was no opportunity for converting the merchandise
into money before all these additional costs had been paid.

It is obvious that financing long-distance trading activities was a compli-
cated affair. An emporos needed considerable start-up capital to purchase goods;
to pay for oversea and caravan transport; and to lay out (before selling their
merchandise) the high import taxes for the Roman authorities. If they were rich
enough to pay all of these, they also had to return the transmarine loan and its
high interest: until repayment, the goods were controlled by the lender, subject
to the mortgage.

A maritime loan could not meet the whole capital demands of such a trading
trip by itself. The main purpose of maritime loans was to secure the cargo on the
high seas, in order to shift the sea risk (vis maior) onto the lender. The empo-
ros therefore still needed considerable sums to pay freight costs, customs duties,
agents and so forth. These additional costs were financed either from their own
assets or from further loans, so-called ‘land loans’, which were lent at a much
lower rate of interest. Maritime trade thus operated through a sophisticated sys-
tem of internal and external financing. Although the text of SB XVIII 13167 is
rather damaged and its interpretation is controversial, it is a valuable document
that helps us to understand the economic context in which ancient maritime
trade took place. Having these commonly applied business models, which are well
documented from the fourth century BC to the second century AD, also throws new
light upon the legal documents of the Vesuvian region.

TABULAE POMPEIANAE

The wax tablets from Puteoli are quite distant in terms of time and space from
the agreements in Demosthenes’ speeches and from the maritime loans on the
Red Sea. Nevertheless, a certain continuity can be assumed in the contractual
practices that were so closely connected with Mediterranean trade. Suffice it
to say that the borrower had twenty days open to repay the maritime loan after
the safe arrival of the ship: a custom that finds expression in the Codex Theo-
dosianus, the Novellae of Justinian,'” and in the syngraphe of Lakritos in the
fourth century BC. Similarly, the mortgage over the entire cargo and the lender’s
access to the goods acquired using their money were typical examples of ‘gen-
eral terms’ that applied everywhere in the ancient world. In SB XVIII 13167,
the precisely regulated transport route from the Red Sea to Alexandria, which
was strictly controlled by the creditor or their agent, drew attention to another
important characteristic of long-distance trade: along the main routes and in
the frequented ports, well-built and well-guarded warehouses were available for
naukleroi and merchants to use. The remains of a similar infrastructure, founda-
tions and wells of big horrea, privately or publicly owned, have been discovered
in Puteoli, Ostia and Portus as well.'®
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TPSULP. 45: HESYCHUS RENTS SOME STORAGE PLACE
IN PUTEOLI

Under TPSulp. 45, G Camodeca re-edited three tabulae that provide a well-
preserved text referring to a rental agreement. The triptych, sealed by wit-
nesses,'” was drawn up in Puteoli on 2 July, Ap 37."%° The scriptura interior, the
inner writing with its protected text, is on the second page of the first panel and
on the third page of the second panel. The scriptura exterior repeats and makes
the whole agreement freely accessible. Comparing the two versions, significant
differences can be observed: the outer script was written in more or less correct
Latin, while the inner script shows conspicuous vulgarisms. The difference can
be explained through certain peculiarities of Mediterranean notarial practice:
commonly, the outer script was prepared by an educated, well-skilled scribe
while the inner script was written by the party themselves: they just copied or
wrote down after dictation. In the following I will cite from the scriptura exte-
rior."! The document is a chirographum, a subjectively styled deed written in
the first person singular.'??

The tabulae present a contract of letting and hiring concerning some kind of
storing facility in Puteoli: ‘Diognetus . . . scripsi iussu Cypaeri domini mei coram ipso
me locasse Hesycho'. Diognetus, the slave of a certain C. Novius Cypaerus, recorded
that he had let to Hesychus (on the orders of his master) some storage rooms in the
horrea Bassiana.'” The reference iussu domini indicates that the slave contracted in
the name of his master.'"** The document concerns the business of Cypaerus: all the
rents flow to him. Diognetus acted directly on behalf of his master, not out of his
peculium. The other party was also unfree: Hesychus, the slave of a freedman called
Euenus Primianus (lines five and six) hired on behalf of his master two storerooms
for some grain on the upper and lower floor of the warehouse called Bassiana.'®

There were different technologies used for storing grain: either the grain was
poured together, mixed with that of other customers on terms that the same
amount must be returned (eiusdem generis); or the grain was poured into sepa-
rate compartments when the same amount from the same compartment must be
returned (that is, ‘beschrinkte Gattungsschuld’); or (as a further possibility) the
grain was stored in sacks and the same thing, the same sacks with the same grain,
had to be returned (eandem rem).'*

In TPSulp. 45, one learns that a large quantity of Alexandrian wheat was
brought into the upper storeroom (no. 12) of the horrea Bassiana (the deed does
not specify an exact quantity). Storage room no. 12 must have been a lockable cell
into which the grain was probably poured in.'"”” When due, the horrearius had to
return the same wheat (eandem rem). However, his liability could be rather differ-
ent depending on the method of delivery: whether the grain had to be measured
out or just picked up by the tenant.'*® Lines nine and ten describe the second stor-
age room: a vaguely shaped place on the lower floor, between the pillars, where
200 sacks were brought in filled with legumes; again, the horrearius had to return
the same sacks (eandem rem).'?
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‘Quod pignori accepit hac die a Caio Nowvio Euno’: now we read that both wheat
and legumes were pledged, which indicates that they must have served as real
security for an unspecified debt (lines nine to ten and thirteen to fourteen). The
parties agreed on a merces of one sestertius per month: probably it was a symbolic
sum necessary for the effectiveness of the bilateral contract of letting and hiring
(that is, a peppercorn rent)."®

To summarise: C. Novius Cypaerus was in the storage business, making a profit
by renting out storage space. His slave, Diognetus, stood by his side to do the daily
routine work. TPSulp. 45 was issued by Diognetus. Storage spaces were rented to
Hesychus, the slave of the (freed) Euenus Primianus. The grain stored there actu-
ally belonged to C. Novius Eunus, from whom Hesychus received it as a pledge
(‘quod pignori accepit . . . quos pignori accepit ab aeodem Eunum’).

There are further documents in the archive that inform us about some credit
transactions that took place in the background. Two of the triptychs were drawn
up about loans: one on 18 June and another on 2 July. These documents confirm
that Hesychus lent money twice to C. Novius Eunus and in both deeds Alexan-
drian wheat and legumes were given as security and stored in the horrea Bassiana.
The first loan came down in TPSulp. 51, which was documented on 18 June, AD
37. According to this document C. Novius Eunus received 10,000 sesterces from
Hesychus. The second loan was drawn up two weeks later, on 2 July (edited in
TPSulp. 52), in which he borrowed a further 3,000 sesterces from the same lender.
In the first loan document, no deadline for repayment was set; the borrower even
promised that he would immediately return the sum borrowed at any time if
requested. The parties agreed also a real security over 7,000 modii of Alexandrian
wheat and 4,000 modii of sacked legumes (‘pignoris arrabonisve nomine’)."!

The link to the storage rental in TPSulp. 45 is apparent. However, the sugges-
tion that the grain was only stored in the warehouse for the first time on 2 July,
with the second loan agreement, is not convincing. It is likely that C. Novius
Eunus, a grain merchant, brought his grain much earlier, immediately after the
arrival of the ship and its unloading near to the horrea Bassiana."® In my view,
it must have happened before he borrowed the first loan, which is to say the
10,000 sesterces from Hesychus. Unfortunately, no documents concerning this
legal transaction have been preserved.

There is, however, a remarkable phrase — ‘penes me’ — in TPSulp. 51 (line five
of tabula three) which is mostly understood to mean at that time C. Novius Eunus
still had the pledged grain ‘with him’."** In a strict sense, ‘penes me’ is not a techni-
cal legal term; it cannot be unequivocally linked to possession or ownership under
Roman law. It seems that it just meant ‘with me’ as opposed to ‘with you, under
your control’. It might have simply specified that the moneylender, Euenus Primi-
anus, did not have yet a physical control over the pledged goods (we will soon
return to this point).

In the second loan, written on 2 July, C. Novius Eunus borrowed a further
3,000 sesterces from the same lender, Euenus Primianus (TPSulp. 52). The loan
was also cashed in this case by his slave Hesychus. The parties agreed a real
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security over the same grain and legumes, again stored in the horrea Bassiana.
It is explicitly stated that the 3,000 should be due in addition to the 10,000
sesterces already borrowed."*

The wording of the two loans seems almost identical. However, there is a
striking difference in the terms that fix the pledge: where TPSulp. 51 has ‘dedi
el pignoris arrabnisve nomine . . . quae omnia reposita habeo penes me’, TPSulp. 52
has only ‘dedi ei pignoris . . . quot est positum’. The different wording is a strong
argument that the physical control over the pledged grain must have been
changed with the second loan."”” On 18 June, the borrower, C. Novius Eunus
still referred to the grain as penes me (TPSulp. 51), but this phrase is missing in
the second loan that was drawn up two weeks later (TPSulp. 52). This does not
appear to have been a coincidence: on 2 July, a rental agreement was written
in which Hesychus, the lender’s slave, was already named as a tenant (TPSulp.
45). Apparently, the second loan was paid out on the condition that the lender
was entitled to direct access to the pledged grain."” It must be considered that
the grain was in the horrea Bassiana the entire time — only the tenant’s name
was exchanged."”

Obviously, warehouse rentals were common and useful tools to secure free
access for moneylenders to the goods pledged to them."® Under Roman law, a ten-
ant was never given any possessory right — that is, no civilis possessio; no legal pro-
tection. This lack of protection notwithstanding, being a tenant secured for the
lender an unhindered and exclusive access to the storerooms where the pledged
goods were kept."” The lender’s factual position was considerably strengthened,
since they were able to keep others away from the pledged property, including the
merchant themselves."* Transactions like this were commonly documented by a
set of deeds. It can be assumed that, in addition to the loan and rental agreement,
a security deed with a conventio/datio pignoris was also drawn up for Hesychus (or
more precisely for Euenus Primianus, in our case).

SULPICIUS FAUSTUS RENTS STORAGE ROOMS IN PUTEOLI

TPSulp. 46 also records an agreement on rental of storerooms in a horreum, the
tabulae ceratae having been dated 13 March, ap 40.'* The triptych is rather dam-
aged. In the following, we will consider the better-preserved scriptura exterior
(Tab. III, pag. 5)."** A certain Nardus, slave of Publius Annius Seleucus, wrote
on behalf of his dominus, who was not able to write (lines three to five), that he
let some storage rooms in the horrea Barbatiana.'? The phrase ‘scripsi me locasse
coram et iussu Seleuci domini mei’ states that the slave acted as an intermediary
in his owner’s business. C. Sulpicius Faustus was the other party in the contract,
a representative of the older generation of the Sulpicii. The banker hired some
storage space in the horrea Barbatiana where 13,000 modii of Alexandrian wheat
was to be kept. The average cargo of a grain ship at that time was between 10,000
and 50,000 modii (about 68 to 340 tons)."** It means that the grain stored by
C. Sulpicius Faustus could have made up the entire cargo of a smaller ship.
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Nardus promised that the grain would be measured out by his owner and his
slaves when it became due: ‘quae admetietur dominus meus cum servis suis’ (lines
nine to ten). It can be assumed that that the grain was just poured together in a
locked space for the purpose of storage.'* The method of returning it by weighing
out is reminiscent of similar clauses that were widespread and commonly used in
freight contracts all over the Mediterranean world.'* In freight contracts, weigh-
ing out the cargo at the port of destination referred to an implied risk allocation:
the risk of quantity (loss from the grain during transport) was passed on to the
naukleros.

In TPSulp. 46, the term indicated the liability of the horrearius'*’: he had to
bear any loss of quantity, due, for example, to any damage that occurred dur-
ing storage.'® A distinction has to be made between this special risk distribution
(regarding damage affecting quality during storage) and the general risk-bearing
clause agreed among the parties (as it has come down in TPSulp. 79); we shall
come back to this soon.

There is no time limit in the rental concluded between Publius Annius Seleu-
cus (represented through Nardus) and C. Sulpicius Faustus. On the other hand,
a monthly rent of 100 sesterces was fixed, which appears to have been a usual
market price, compared with the one sesterce agreed upon in TPSulp. 45.

Some documents of the archive provide further information on the economic
and financial background of this business. On the same day on which the storage
place was hired, L. Marius Iucundus (a freedman of Dida) borrowed 20,000 ses-
terces from C. Sulpicius Faustus. However, there is neither a deadline nor a pledge
mentioned in the loan contract: these terms were fixed in separate documents.

Soon, just two days after the first two deeds (rental and loan), a security agree-
ment was concluded and drawn up between the same parties (TPSulp. 79).'* In
the phrase ‘Scripsi me dedisse Caio Sulpicio Fausto pignoris nomine . . ., L. Marius
[ucundus declared that he had given C. Sulpicius Faustus a pledge of over 13,000
modii of Alexandrian wheat stored in the storage place no. 26 of the horrea Bar-
batiana. There is also a reference to the causa: that is, the debt of 20,000 sesterces
documented in a chirographum — ‘quae per chirographum scripsi me ei debere’ (lines
seven to eight) — contained in a loan deed (TPSulp. 53).

TPSulp. 79 also specified an exact deadline for repayment: ‘si idibus Mais primis
ea HS ... quae supra scripta sunt, non dedero, solvero, satisve fecero’ (line nine)."®
[t is striking that the loan document (TPSulp. 53) did not mention any deadline:
only the security deed (written two days later) set the day of performance (15
May). L. Marius Iucundus therefore only took a short-term loan. Probably the two
months were intended to serve as bridging finance that was necessary for some
trading business of his.

Still more can be said about the money transactions between L. Marius Iucundus
and C. Sulpicius Faustus. As we saw above, the portfolio consisted of several docu-
ments, each of which only recorded those details that were relevant to the transac-
tion at hand (in other words, the details that had to be proved in a possible trial).
The chirographum about the loan kept only the declaration that 20,000 sesterces were
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received and must be returned: ‘scripsi me accepisse et debere’ (lines three to four).
Certainly, the parties were aware that a pledge would also be agreed in due course
and a separate document would be drawn up on that account. This explains why they
did not care about fixing a deadline in the loan contract. The day of repayment was
important above all for the security deed because the creditor’s right to alienate was
linked to it: when performance failed, the creditor was entitled to sell the pledged
objects, for example by putting them up for auction: ‘sub praecone de condicione
pignoris . . . vendere’ (line eleven)."’

There is a remarkable clause in lines fourteen to fifteen: ‘Utique id triticum,
quo de agitur, omni periculo esset meo heredisve met’. L. Marius Iucundus explicitly
declares that all the risk regarding the stored grain is on him alone (or on his
legal successors). On the other hand, as we have seen above, periculum quantitates
means that any reduction of the quantity without fault was passed on to the hor-
rearius by the rental agreement (TPSulp. 46). Comparing the two deeds it can be
assumed that the borrower’s risk in TPSulp. 79 (in the pignoris datio) related to the
full loss of the pledged property while TPSulp. 46 conforms with the common rules
of liability and risk-bearing in letting and hiring, which fixed the liability of the
horrearius for custodia. Regarding the ‘omni periculo esset meo’ clause the possibility
could be considered that the parties wanted to exclude the impact of Greek legal
concepts. Under Greek law, with the loss of the pledged goods the entire debt also
expires. Not so in TPSulp. 79, where the loss of the pledged goods had to be borne
by the debtor."?

Let us shortly reconstruct again the sequence of events: L. Marius Iucundus
stored 13,000 modii of Alexandrian wheat in Puteoli, in the horrea Barbatiana.
The quantity suggests that it may have been a shipload that had just arrived from
Alexandria. Presumably, the cargo was brought ashore immediately following on
the safe arrival of the ship: the saccarii unloaded and the mensores measured it
immediately.'” Likely, the merchant L. Marius Iucundus stored the grain in a
warehouse in the port district, in the horrea Barbatiana. It can be assumed that
he concluded a locatio conductio with the horrearius or with his agent: unfortu-
nately, this document has not survived. The ship should have arrived in Puteoli
shortly before the events recorded in TPSulp. 53 and 79 (chirographum of a loan
and pledge over the wheat) took place. In any case, it is certain that L. Marius
[ucundus received 20,000 sesterces as a mutuum on 13 March, which were paid
out by C. Sulpicius Faustus. At the same time, the storage space in which the grain
was kept was hired by the moneylender. Two days later, a security deed (pignoris
datio) was also drawn up in which the pledge, the due date and the lender’s right
to alienate were recorded.

TO SUMMARISE

Most scholars who have dealt with the credit transactions of C. Novius Eunus
and L. Marius [ucundus have not considered the possibility that the pledged grain
could happen to be merchandise from overseas trade. As we have seen above,
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overseas trade was mainly financed by transmarine loans. It is likely that the grain
stored in the horrea Bassiana and Barbatiana that was used as security for the
purpose of raising loans was originally bought in Alexandria with pecunia traiec-
ticia and shipped to Puteoli. Certainly, maritime loans have left no direct traces
in the legal transactions preserved in the archive of the Sulpicii. However, the
documentary sources which came down from Egypt, especially the Muziris papy-
rus, imply that financing by transmarine loans was a common practice in long-
distance trade. Why should it not also be assumed that C. Novius Eunus and L.
Marius [ucundus used outside money received as transmarine loans in their grain
businesses in Alexandria? The cases introduced above have shown that storage
facilities that were available for hire may have played an important role in the
storage and preservation of real security. There is only one further step needed to
connect the grain cargo from Alexandria with bridging loans and storage rentals
as security.

Recently, E Chevreau has suspected maritime loans in the background of
TPSulp. 45, 46, 51, 52, 53, and 79."* She argued that Euenus Primianus originally
lent 10,000 sesterces as a transmarine loan to Caius Novius Eunus and that the
3,000 sesterces documented in TPSulp. 52 should be interpreted as the interest
owed.” However, her argument is not really convincing. Above all, it is unclear
why the interest rate of a single daneion nautikon at the time of Demosthenes can
apply for maritime loans in Puteoli in the first century AD."*®

However, a network of transmarine and land loans as described above could
provide a suitable explanation for hiring storage places in hedging transactions.
When C. Novius Eunus and L. Marius Iucundus purchased their cargo of Alex-
andrian wheat out of pecunia traiecticia in Alexandria, the grain must have been
pledged to the moneylenders in the manner typical of a daneion nautikon. Callima-
chus’ contract confirms that this practice was also familiar to the Romans, and,
in particular, to merchants and lawyers as well."”” Scaevola calls the pledge agreed
‘pignus vel hypotheca’. U Von Liibtow has already underlined that the jurists may
have deliberately addressed the Greek law of hypothec, which commonly applied
in maritime loans all over the ancient Mediterranean world."”® When the grain
was bought out of the proceeds of maritime loans and shipped from Alexandria
to Puteoli, the lender’s (non-possessory) lien lasted until capital and interest were
returned.

The Muziris papyrus demonstrates that the pledged goods were kept under the
control of the lender or his representative during the whole trip. The cargo was
even sealed by him to prevent any theft or embezzlement. In addition, the par-
ties even agreed that the lender would pay the tax (tetarte) if the emporos became
insolvent (though he was entitled to auction the goods in return). The contract’s
contemplation of the possibility that the lender might struggle to maintain his
liquidity combined with the considerable additional costs (freight and so forth)
associated with long-distance trading indicate that emporoi often depended upon
interim financing (or bridging loans). After the safe arrival of the ship at the port
of destination, the first debts to be satisfied were the maritime loans.



Loans and Securities: Tracing Maritime Trade in the Archive of the Sulpicii 157

In Demosthenes’ speech against Lakritos we learned that the moneylenders
waited impatiently in Piraeus for ships returning from long-distance trading expedi-
tions, in order to get the cargo — which was pledged for a daneion nautikon — under
their control. The faeneratores of Puteoli may have acted in a similar way. The
warehouses of Piraeus played a practical role in exercising physical control — as
described, for example, in the Zenothemis speech. This speech also confirms that
the parties sometimes shared access: Protos, the borrower, unloaded his grain and
brought it to a warehouse — he must have hired some storage place. The storage
grain was ‘with him’, which means that he had the right to dispose of the property
(kyrieia). However, because the grain was bought out of a maritime loan lent by
Demon to Protos, the business was financed with outside money, which meant that
Demon kept chratesis (some kind of ownership) over the merchandise and the right
of access. Zenothemis wisely refused to recognise Protos as defendant in the ongo-
ing trial. He knew that it was more advantageous for him to arrange the ritual act
of ‘intruding with force — being led out’ with Demon, in order to file a dike exoules.
Chratesis and kyrieia were divided between lender and borrower under Greek
law. Entering into the hired storerooms would have brought factual control for
Zenothemis — but it cannot be equated with possessio under Roman law.

Hiring storage facilities for the pledged grain was also closely connected with
real security in the archive of the Sulpicii. In this case, the link to overseas trading
can be easily implied. In my view, a slightly different story must be assumed in the
background of the two portfolios (that of C. Novius Eunus and that of L. Marius
Iucundus). TPSulp. 45 and 51/52 record two consecutive loans (HS 10,000 and
3,000), each of which was raised on real security. The first loan was drawn up on
18 June, the second on 2 July. The storage room was not hired by the lender until
the second loan, dated 2 July, was drawn up. The two weeks between the first loan
and the second, when the lender was given access by hiring the storage place,
could be reasonably explained by assuming a transmarine loan, lent by a third
party, in the background. On 18 June, C. Novius Eunus could even write that the
grain was ‘with him’ (penes me). He stated neither his ownership nor his possession
in the sense of Roman law but used a rather non-technical term, ‘penes me’. The
seemingly untechnical phrase can be explained with reference to the impact of
Hellenistic legal ideas: C. Novius Eunus had not yet paid back the maritime loan,
therefore his rights in rem were still uncertain. In terms of Greek law, the lender
still had the better title (chratesis) based on the principle of surrogation and also
the right of access established by the factual control that he exercised over the
pledged goods (as we saw in the Muziris papyrus). C. Novius Eunus, therefore,
could only offer a contractually fixed pledge to Euenus Primianus, who lent him a
regular (‘land’) loan. With the HS 10,000 borrowed, C. Novius Eunus was able to
return the maritime loan, which must have been due.” Then followed a period
of two weeks when he must have tried to get rid of his grain at a reasonable price.
The events afterwards suggest that he did not succeed: on 2 July, he needed a
second loan and had to cede the rent (the storage place with the grain pledged)
to Hesychus, the slave of the moneylender Euenus Primianus. In the second loan,
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the lender apparently insisted upon having factual control over the pledged mer-
chandise, which had since become unencumbered (that is, free from lien).'®

The credit transaction of L. Marius lucundus (TPSulp. 46, 53, and 79) seems
somewhat different. On 13 March, he received a loan of HS 20,000 and at the
same time ceded his storage room rent to the moneylender, C. Sulpicius Faus-
tus. Neither the loan document nor the warehouse rent mentioned a lien. Two
days later, on 15 March, the parties issued a security deed that fixed all details
of the lien. In these transactions, the grain merchant L. Marius Iucundus faced
the banker C. Sulpicius Faustus. Although the present loan between them was
a regular (‘land’) loan, the context suggests a previous maritime loan — in my
view with a third party moneylender whose name is not known. It is likely that
the (hastily) withdrawn HS 20,000 were needed to repay a transmarine loan. It
seems that the debt was paid immediately; perhaps the faenerator (the lender of
the maritime loan) had an account in the bank of the Sulpicii and the HS 20,000
(just borrowed) were immediately credited to his account. With performance
the hypothec over the grain expired. That is why L. Marius [ucundus was able
to offer the factual control over the grain to C. Sulpicius Faustus at once: the
banker who was one of the parties to the contract of letting and hiring. Actu-
ally, the banker’s strong position is a good argument that the pre-lien (out of the
transmarine loan) had already expired. It also explains why C. Sulpicius Faustus
was registered as a tenant on the same day as the one on which C. Novius Eunus
received the loan.

In any case, the two portfolios have in common that hiring facilities where
pledged grain was stored were important, practical tools that enabled moneylend-
ers to practise factual control. One is left with the impression that the parties
did not necessarily proceed under the elaborate rules of Roman law.'®! In many
respects, the theory and practice of legal transactions entered into in the context
of maritime trade were borrowed from Greek law, which had a different approach
to ownership and possession. In the Sulpicius archive, the considerable impact of
Greek legal thinking on notarial practice can be readily traced. The moneylenders
of Puteoli do not seem to have particularly cared for possessio and the operation of
the actio Serviana: rather, they were content with the factual control achieved by
hiring the storerooms with the pledged property, because it gave them exclusive
access to the merchandise. There, the grain was kept safe by the horrearius who
would not allow access to anyone except the tenant.
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NOTES

1. Warnking (2015), pp. 142-145; Sirks (1991), p. 252. For the ports see Mataix Ferrandiz
(2018), pp. 82-106.

2. Wilson (2011), pp. 4951 underlined the hierarchy of ports and its influence for the
organisation of transport.

3. Claudius started the construction of an artificial port near Ostia in AD 42 which was
finished by Nero in AD 64: see Warnking (2015), p. 143; Wilson (2011a), pp. 47-51;
Sirks (1991), pp. 252-253.
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The sailing route from Ostia was actually shorter: Warnking (2015), p. 252.
Warnking (2015), pp. 259-265.

Warnking (2015), pp. 258-264.

See the chapter by P Campbell earlier in this volume; also, Candy (2020), pp. 53-57.
Camodeca (1999) re-edited 127 tabulae.

Geographical indications on personal names may denote the origin of the merchant or
the place where he mainly conducted his business: see Rohde (2012), p. 101.

Jakab (2000), pp. 244-254; Rathbone (2003), pp. 208-210. Cf the chapter by P Candy
later in this volume.

Verboven (2017), pp. 364-365.

Verboven (2017), p. 371.

Verboven (2017), p. 372.

For the date see Camodeca (1999), p. 217; though cf Wolf (2010), p. 147.

TPSulp. 106. The ship is called Notus, a popular ship-name in the Greek world: see
Casson (1971), pp. 354-355.

Camodeca (1999), pp. 217-219; Jaschke (2010), pp. 213-214.

Camodeca (1999), p. 217 (although he also considered Q./C. Fabius).

Groschler (1997), pp. 57-58.

Camodeca (1999), p. 217.

Protopraxia has been documented in Egypt since the first century AD. The first evidence
for it appears in the Edict of Tiberius Alexander, praefectus Aegypti, AD 68: see Wieling
(1989), p. 407.

Heumann and Seckel (1907), p. 46 translates ‘wegwenden, abhalten, wegleiten’ or
‘entwenden, unterschlagen, auf die Seite schaffen’.

Wieling (1989), pp. 409 and 432 underlines that it concerns a wversio in rem (that is,
it was not a bankruptcy privilege). The legal classification seems difficult (it was car-
ried out through seizure (katoche), after public announcement): Wieling (1989), pp.
408-411. However, the legal sources are from a later period.

Plin. Ep. 10.108, from the year AD 111. Trajan’s answer suggests that protopraxia could
also be granted to some cities as a privilege: ‘quo iure uti debeant . . . ex lege cuiusque
anmimadvertendum est’. See, also, Plin. Ep. 10.109. On protopraxia, see Wieling (1989),
p. 412.

In this sense, Camodeca (2001), p. 91.

Jaschke (2010), pp. 216-217 seems to have gone too far with her hypothesis.

Jaschke (2010), p. 213 suggests reading Octavia; however, the photo published by
Camodeca does not really support it.

Camodeca (1999), p. 184.

Wolf (2010), p. 131.

Camodeca (2001), p. 88.

Camodeca (1999), pp. 205-206.

Rathbone (2003), pp. 198, 202, and 211. For the prices in Egypt cf Rathbone (1997),
pp. 186-188.

G. 3.90; Crook (1967), pp. 210-211.

Buckland (1925), p. 273.

Maritime loans are discussed under title D. 22.2 (De nautico faenore); the entire titulus,
however, consists of just nine fragments.

D. 22.2.1 (Mod.10 pand.): ‘Traiecticia ea pecunia est quae trans mare vehitur: ceterum si
eodem loci consumatur, non erit traiecticia.’
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Zimmermann (1990), p. 183; Chevreau (2008), pp. 40—41. It is widely believed that
the maritime loan had to form the seed capital: see Ankum (1996), p. 60; Schuster
(2005), p. 192. It seems unlikely that the borrower would have been allowed to travel
with the coins and purchase goods on the way: Schuster (2005), pp. 192-193. For
maritime loans during the Medieval period, see Lohsse (2016), pp. 377-399.

The Roman jurists understood maritime loans as special loans with interest: see Schuster
(2005), pp. 186-188; Biscardi (1974), pp. 138-141.

Modestin also points out the fragile boundaries between a regular loan and a maritime
loan in D. 22.2.3 (Mod. 4 reg.).

Papinian underlines in D. 22.2.4 pr. (Pap. 3 resp.) that the risk allocation is explicitly
governed through a term in the contract. If this was missing, the remaining amount
was still called traiecticia pecunia, though it stood on a regular ‘landed’ footing, sine
periculo creditoris.

D. 22.2.1 Mod. 10 pand.); D. 22.2.2 (Pomp. 3 ex Plaut.); D. 22.2.4 pr., 1 (Pap. 3 resp.);
D. 22.2.6 (Paul. 25 quaest.); D. 22.2.7 (Paul. 3 ad ed.).

D. 22.2.5 (Scaev. 6 resp.). The text was classified by Justinian’s lawyers as a foenus nau-
ticum, though it originally came from the sixth book of Scaevola’s responsa. It is strange
that maritime loans are not mentioned explicitly in the six books of his responsa, nor in
the text quoted above. See von Liibtow (1976), p. 334; Chevreau (2008), pp. 40-43.
Schuster (2005), pp. 188-195; Krampe (1998), p. 472.

Jakab (2014a), pp. 252-255; with a critical view Wacke (2017), pp. 368-371.

This is why some authors consider it an innominate contract: Schuster (2005), p. 187.
von Liibtow (1976), p. 334.

See, e.g. D. 45.1.122.1 (Scaev. 28 dig.); Krampe (1995), pp. 209-211; von Liibtow
(1976), p. 334; Purpura (1987), pp. 212-215.

For the temporal delimitation of the parties’ risk spheres, see Krampe (1995),
pp. 220-222.

D. 22.2.3 (Mod. 4 reg.): ‘In nautica pecunia ex eo die periculum spectat creditorem, ex quo
navem navigare conveniat'.

D. 22.2.1 Mod. 10 pand.).

D. 22.2.6 (Paul. 25 quaest.); D. 22.2.7 (Paul. 3 ad ed.).

D. 22.2.4 pr. (Pap. 3 vesp.). See, also, the maritime loan of Callimachus: D. 45.1.122.1
(Scaev. 28 dig.). For the problem see also C. 4.33.2, C. 4.33.3, and C. 4.33.5. All three
decisions came down from the late third century Ap.

D. 22.2.6 (Paul. 25 quaest.): ‘Faenerator pecuniam usuris maritimis mutuam dando quas-
dam merces in nave pignori accepit, ex quibus si non potuisset totum debitum exsolvi, aliarum
mercium aliis navibus impositarum propriisque faeneratoribus obligatarum si quid superfuis-
set, pignori accepit . . . .

It may be true that the idea of surrogation remained generally alien to Roman law, as
stressed by Schuster (2005), pp. 193-194, but the lawyers never questioned the valid-
ity of contractual terms with a similar content.

This situation is by no means unthinkable: several sources report of ships sinking at
anchor.

D. 22.2.6 (Paul. 25 quaest.): ‘Scilicet tunc cum condicio exstiterit obligationis et alio casu
pignus amissum fuerit vel vilius distractum wel si navis postea perierit, quam dies praefinitus
periculo exactus fuerit’.

Translated into English by P Candy (for the full translation of the text, see the chapter
by Purpura earlier in this volume); Candy (2021), p. 313.
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‘Sammeltransport’: on which, see Fiori (1999), pp. 65-68; Purpura (2014), pp. 138-143.
For the transport methods see Sirks (1991), p. 261.

The context suggests that it was the port of destination and not just any port ‘en route’.
For sources about weighing out grain in ports see Sirks (1991), pp. 260-264; Jakab
(2006), pp. 92-94.

The verb ‘perierat’ does not inform about the kind of the accident (maybe fire or
storm): see Fiori (1999), p. 66.

Whether it was Servius or Alfenus should remain open: see Fiori (1999), pp. 66-67;
Candy (2021), Pt IV.

Jakab (2006), pp. 87-100; Fiori (1999), pp. 67-72; Purpura (2014), p. 139.

Alfenus’ decision can be confirmed by contractual practice: in freight contracts
from Egypt, the shipper was only liable for damage caused during transport (for
instance, theft and water damage) — but never for force majeure. It was different
in freight contracts with the state: see Jakab (2006), pp. 90-91. See, also, Candy
(2021), pp. 324-327.

D. 22.2.5.1 (Scaev. 6 resp.).

D. 22.2.4.1 (Pap. 3 resp.). See, also, Dem. 32.8. A similar practice can be found in
Roman law texts: e.g. D. 44.7.23 (Afr. 7 quaest.); C. 4.32.26.2 (AD 528).

D. 22.2.2 (Pomp. 3 ex Plaut.).

Collegia might have had an important social mission: they also acted as a source of
references for their members, for instance in credit transactions: see Rohde (2012),
pp. 140—144; and the chapter by A Marzano earlier in this volume.

Schuster (2005), pp. 130-135.

D. 45.1.122.1 (Scaev. 28 dig.):

‘Callimachus mutuam pecuniam nauticam accepit a Sticho servo Seii in provincia Syria
civitate Beryto usque Brentesium: idque creditum esse in omnes navigii dies ducentos, sub
pignoribus et hypothecis mercibus a Beryto comparatis et Brentesium perferendis et quas
Brentesio empturus esset et per navem Beryto invecturus: convenitque inter eos, uti, cum
Callimachus Brentesium pervenisset, inde intra idus Septembres, quae tunc proximae
futurae essent, aliis mercibus emptis et in navem mercis ipse in Syriam per navigium
proficiscatur . . . .

The wording follows the usual formula of objectively styled testationes. The mixed lan-
guage is a strong argument for a Greek naulotike in the background.

In this sense already von Liibtow (1976), p. 334.

Although Scaevola uses blank names, there are indications that the case comes from
everyday practice (and not a school case): see Krampe (1995), p. 214; Chevreau
(2008), pp. 42-43.

von Liibtow (1976), pp. 335-357.

To the possibility and risk of off-season trips see Arnaud (2005), pp. 26-28; Horden
and Purcell (2000), pp. 139 and 225; Pryor (1988), p. 38.

It must have been a contractual pledge without possession based on a Greek model:
see Schanbacher (2006), pp. 54-55. Von Liibtow (1976), p. 338 pointed out that pig-
nus and hypotheca have the same meaning here.

G.3.92-3.

See Krampe (1995), pp. 209-215; von Liibtow (1976), pp. 337-345; Biscardi (1974),
p. 200; Purpura (1987), pp. 212-224.
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Pringsheim (1950), p. 205; Pringsheim Id. (1916), p. 25; Kriinzlein (1968), p. 90; Wolff
(1974), p. 94. Although the principle of surrogation was not integrated into the Roman
law of pignus, the lawyers never questioned its effectiveness in contractual practice.
Schuster (2005), pp. 183-186; Chevreau (2008), pp. 38-39.

Dem. 35.10-13 (trans. by M. MacDowell). As for the text see Vélissaropoulos (1980),
pp- 304-308; Purpura (1987), pp. 203-211; Cohen (1992), pp. 54-55.

I do not want to deal here with the problem of interest and profitability: see Cohen
(1992), pp. 52-58.

Kranzlein (1963), p. 88.

Kranzlein (1963).

Krinzlein (1963), pp. 88-90.

A similar clause is quoted by Dem. 56.38 (for Dionysodoros): on which, see Schuster
(2005), p. 122. Dem. 34.8 also records related acts: Chrysippos, to whom Phormion
gave a maritime loan for a trade trip to the Crimea, asked one of his slaves and a
businessman who lived there to control the cargo. The problems of enforcement have
also been treated by Kriinzlein (1963), pp. 85-86 and 88-89.

Dem. 35.22, 23, 27.

For the reconstruction of the case see Thiir (2003), pp. 60-77.

Dem. 35.5, 9, 14.

Dem. 32.14.

Krinzlein (1963), pp. 89-90.

After the principle of surrogation had taken effect the grain belonged to Demon,
the moneylender, because it was bought out of his money (chratesis). The borrower,
Protos, had just kyrieia, the right of disposal.

The arguments presented at trial can be reconstructed from the context.

Dem. 35.14, 17, 18, 19.

Thiir (2003), pp. 58-59: ‘Bestritt der Besitzer das Recht des Eindringlings, fasste er
ihn an und fiihrte ihn wieder hinaus’ (exagein, exeillein).

Thiir (2003), p. 59.

Thiir (2003), p. 64; Wilcken (1925), pp. 86—102; Vélissaropoulos (1980), pp. 308-311;
Thiir (1987), pp. 241-243.

The regions mentioned can be identified along the East coast of Africa: see Wilcken
(1925), p. 94; Bogaert (1965), pp. 150-151; Purpura (1987), pp. 227-228. Ointment,
perfumes and incense were imported from there, brought to Alexandria and forward
to Italy (Puteoli): Jaschke (2010), p. 114 and pp. 130-135.

The text is badly damaged.

Thiir (1987), p. 243.

In this sense already Wilcken (1925), p. 94; Thiir (1987), p. 243.

Wolff (1978), p. 96 emphasised that this kind of deed is called an ‘unselbstiindige’ bank-
diagraphe in which ‘der bankmiBige Vorgang unter ausdriickliche Bezugnahme auf eine
anderweit (durch syngraphe, synchoresis oder cheirographon) erfolgte Beurkundung des
der Zahlung zugrunde liegenden Kausalgeschifts attestiert ist’.

See BL VIII 375 and BL XIII 211. An extended interpretation has been given by Thiir
(2000), pp. 177-186.

Thiir (2000), p. 183; Purpura (1987), p. 267; Rathbone (2003), pp. 217-220.
Biscardi (1974), pp. 212-213.

Thiir (2000), p. 185; Vélissaropoulos (1980), p. 310; Wolff (1978), p. 97; Rougé
(1966), pp. 348-349.
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Casson (1956), p. 92; Thiir (2000), p. 184.

Thiir (2000), p. 183.

Wolff (1978), p. 97, Anm. 75 emphasised that banks also often quoted contracts
in their entries that were not directly connected to their own business (that is,
‘auBerhalb der Bank verbriefte Abmachungen’).

Thiir (2000), pp. 182 and 184. The banks acted as some kind of notarial centre: Wolff
(1978), pp. 95-97.

The beginning of the text is damaged: see Harrauer and Sijpesteijn (1985), pp. 124-126;
Casson (1990), pp. 195-206, Thiir (1987), pp. 234-245; Thiir (1988), pp. 229-233;
De Romanis (1996), pp. 186-192; Rathbone (2000), pp. 39-50; Rathbone (2003),
pp. 220-221; Morelli (2011), pp. 199-201.

Likely, the voyage went Alexandria~Muziris—Alexandria: see Thiir (1987), p. 235;
recently, also, De Romanis (2014), p. 80. The town of Muziris can be localised to the
north of modern Cochin. Already Pliny wrote about sailing routes to India: Plin. HN.
6.104-6.106; see Adams (2007), pp. 228-229; Casson (1991), pp. 8-9.

Very likely in Berenike or Myos Hormos; Thiir (1988), p. 230. For the ports at the Red
Sea see Casson (1991), p. 8; Sidebotham (1991), pp. 12-21.

Thiir (1987), pp. 244-245; Rathbone (2000), pp. 39-50; and Morelli (2011),
pp. 206-216, with a partly new reading.

Thiir (1987), pp. 240-247 showed that the papyrus preserved just a security deed
and not the text of a maritime loan; see also Rathbone (2003), pp. 220-221. It is
even controversial where the loan was signed; Thiir (1987), pp. 240 and (1988),
p. 230 argued for Alexandria; the final destination is an especially strong argument
for this view. Morelli (2011), pp. 202-203 saw here a second loan: according to him,
the emporos repaid the maritime loan after arriving at the Red Sea port and took a
second loan for the land transport. Casson (1986), pp. 73-79 suggested two loans;
against it Thiir (1988), p. 230; recently also De Romanis (2014), pp. 79-80.

There is no deadline in the papyrus for the repayment of the loan in Alexandria. De
Romanis (2014), pp. 82-89 has suggested that there was no deadline at all; the time
of return was evident from the sailing season. In my view, a transmarine loan without
a deadline is rather unlikely: Callimachus’ contract and all the loans treated above
had a strict deadline.

Thiir (1987), pp. 234 and 240.

Nov. 106 pr. (ap 540): on which, see the chapter by P Candy later in this volume;
also, Rougé (1966), p. 347. Schuster (2005), pp. 6667 doubted whether the twenty
days can be considered as customary law in trading.

Camodeca (1994), pp. 109-110.

When setting up legal documents, their outer form was regulated by the SC Neronianum
(AD 61). See Meyer (2004), pp. 126-134; Jakab (2014b), pp. 333-334.

Camodeca (1999), p. 121.

Wolf (2010), pp. 29-30.

Chirographa were mostly written with the own hand, but not exclusively: see Jakab
(2011), pp. 287-290.

On the horrearius see Alzon (1965), pp. 26-32; Wacke (1980), pp. 309-311.

Mind the actiones adiectitiae qualitatis.

Macqueron (1979), pp. 204-208; Pozsonyi (2017), pp. 69-73; Mataix Ferrandiz
(2018), pp. 101-103. The liability of the parties appears to have been misunderstood
by Jaschke (2010), p. 196.
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Jakab (2006), pp. 95-99.

Rathbone (2009), pp. 299-310; Macqueron (1979), pp. 208-211.

We will return to this below, when considering TPSulp. 46.

To the epigraphic sources about the horrearius see, recently, Martini (2015), pp. 161-167.
Fiori (1999), pp. 45-50. The symbolic merces can be explained with reference to the
tight relationship between C. Novius Cypaerus and C. Novius Eunus, who was freed
by him. He can also be observed as a witness to the letting (TPSulp. 45) and in one of
the loans (TPSulp. 52): Camodeca (1994), pp. 104-105.

Pignus and arrabo are used as synonyms here: see Jakab (2009), pp. 108-109; Groschler
(2008), pp. 317-319; Kriamer (2007), pp. 26-27; Abatino (2012), pp. 316-322 (with
linguistic arguments). For forfeiture see Schanbacher (2010), p. 146 and Pozsonyi
(2017), pp. 100-101.

For storage facilities see Rickman (1971), pp. 194-200.

Modern authors mainly argue that C. Novius Eunus was in possession at the time:
Groschler (2008), p. 315; Verhagen (2011), p. 28; Krimer (2007), p. 316; though cf
Klinck (2015), pp. 61-65.

With the term ‘preter [sic] alia HS X nummum que alio chirographo meo eidem debo’ any
question of novation seems to be excluded.

In this sense also Groschler (2008). p. 315; Krimer (2007), p. 320; Wolf (1989), p. 20.
I would interpret the first pledge as a contractual, non-possessory pledge; Euenus
Primianus seems to have been given physical control just through hiring the store-
room. Whether C. Novius Eunus can be considered the owner beforehand (as has
commonly been assumed) should remain open here.

The economic contact between Hesychus and C. Novius Eunus continued: on
29 August, AD 38, Hesychus lent him 1,130 sesterces and a further 1,250 sesterces on
15 September, AD 39 (TPSulp. 67 and 68). Camodeca (1994), p. 105 rightly suspects
that these loans have nothing to do with the business conducted in 38. Speculations
about the indebtedness of C. Novius Eunus, such as those made by Jaschke (2010),
pp. 199-204 are by no means compelling.

The legal background of warehouse rentals has also been analysed by Virlouvet
(2000), pp. 134-139.

For the everyday use of real security see Schanbacher (2006), pp. 69-70; Groschler
(2008), pp. 301-309; Chevreau (2009), p. 188; Verhagen (2011), p. 28; Klinck
(2015), pp. 64-66.

Recently Finkenauer (2018), pp. 179-181.

The grain should have arrived freshly from Egypt. Recent research showed that trade
ships were also on the move in winter: see Horden and Purcell (2000), p. 139; Sirks
(2002), pp. 135-141; also, the chapter by P Campbell earlier in this volume.

Tab. III, pag. 6: ‘Chirographum Nardi Publii Anni Seleuci servi conductionis’.

The horrea were built on the property of Domitia Lepida: Jakab (2014b), pp. 335-338;
Chevreau (2009), pp. 189-191; Klinck (2015), pp. 60 and 62-64; Klinck (2019),
pp. 360-361 and 364-366.

Rathbone (2003), pp. 199-203.

On the other hand, Wolf (2010), p. 128, thinks that the grain in the warehouse was
poured together with that of other merchants.

Jakab (2006), pp. 92-97; Fiori (2018), pp. 512-519.

Jakab (2009), pp. 233-242. Pozsonyi (2017), pp. 88-89 considers that the pledged
grain was thus removed from a larger stock of the debtor.
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Weighing out is not to be confused with the horrearius’ liability for custodia.
Camodeca (1999), p. 181 specified the deed as pignoris datio. For the practice of real
security in the archive see also Pellecchi (2018), pp. 464—469.

Maybe a link to the edict concerning the actio Serviana: see Chevreau (2009), p. 187.
The otherwise highly important terms of the pactum de vendendo must be left out here.
For the impact of Greek law generally see Schanbacher (2006), pp. 51-55.

Sirks (2002), pp. 134-140; Id. (1991), pp. 256-257.

Chevreau (2009), pp. 195-196; cf Verhagen (2011), pp. 35-46.

Chevreau (2009), p. 196. Several authors also argue that the interest on transmarine
loans was often capitalised.

Rathbone (2003), pp. 213-215.

Rathbone and Temin (2008), pp. 375-376:

‘Provincials had their own legal traditions which the Romans largely respected.
There was mutual influence between Roman legal principles and practice and some
Hellenistic types of contract, such as maritime loan, resulting in common hybrid
forms of contract. In normal practice Roman courts, at least in the provinces and
port towns of Italy, would hear disputes about almost any agreement, however made’.

See also Schuster (2005), pp. 183-188.

von Liibtow (1976), p. 338.

The short deadlines were treated above; it is not clear if the maritime loan was about
HS 10,000.

The patron allowed no special terms for his freedman here.

Broekaert (2017), p. 406, comes to a similar conclusion about enforcement among
businessmen in Puteoli: ‘The Sulpicii archive clearly suggests that the procedures of
Roman law alone did not provide businessmen with efficient tools to resolve contflicts’.



Chapter 9

Credit for Carriage: TPSulp. 78 and
P. Oxy. XLV 3250

Peter Candy

TPSulp. 78 takes us into the heart of Puteoli, a thriving port town on the Bay of
Naples that flourished until its destruction by the eruption of Vesuvius in AD 79.!
The tablet was discovered in 1959 at a site near to Pompeii, among a collection
of over 100 tabulae kept by a moneylending business that was operated by the
Sulpicii during the middle part of the first century AD. This particular tablet has
generated almost as many different interpretations as there are chapters in this
volume. Even so, I believe that the arrangement documented within it may well
be an example of a method of contracting that has remained largely unnoticed
by scholars of the Graeco-Roman world: an interlinked contract, in which credit
and carriage agreements were bundled together into a single transaction.” To this
end, the contribution will be divided into three parts: first, an overview of the
literature; second, my own interpretation of the tablet; and third, its mutual inter-
pretation with a roughly contemporaneous freight contract from Roman Egypt.

‘TPSulp. 78 (= Tab. Pomp. 13)
p. 1 "Enl dmdteov Mdapkov Axoro Tovii—
avod kal [TorAiov Noviov Ac—
TPNVA TTPO TPIAV EIDCV
Anpiiiov &v Awapyna.
5  Mevélaog Eipnvaiov Kepo—
TG Eypoyol GmEyy pot
napa [pipov [omhiov Attiov Zefn—
pov dovAov {Aov} dnvapia yilo
€K VOLAMTIKTG EKGPPOYIGUEVIC,
10 @ Kol Amodmom ax{ov}AovBmg
Th VOLAOTIKE, T|<v> temoinpot Tpog
avtov. Katéomoo o8 Evyvov
p.2 €1G EKTIOW TOV TPOYEYPUUUEVOV
onvapiov yiiiov Mdapkov Bap—
Batiov Kélepa.
Q (uintus) Aelius Romanus scripsi rogatu et
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5 mandatu M (arci) Barbati Celeris coram
ipso, quod is litteris nesciret, eum
sua fide wbere eos * oo, q(ui) s(upra) s(cripti) sunt,
Primo P (ublii) Atti Severi ser(vo) pro Menela—
uo Irenaei f(ilio) Ceramietae, ita

10 uti supra scriptum es[t]. (S) (S) (S)

On the 3" of the ides of April under the consulate of M. Aquila Iulianus and P Nonius
Asprenas at Dicearcheia, I, Menelaos, son of Irenaos, from Keramos, hereby acknowl-
edge that I have received from Primus, slave of Publius Attius Severus, the sum of 1000
denarii according to the duly signed naulotike we have concluded. I will repay willingly
the money that I have taken out according to the agreement that I have made with
him. And I have set as surety for the payment of the above-mentioned 1000 denarii,
Marcus Barbatius Celer.

I, Quintus Aelius Romanus, have written on behalf and in the presence of Marcus
Barbatius Celer at his request and by his mandate, because he says that he does not
know his letters, that he [Celer] guarantees the above-mentioned 1000 denarii to
Primus, slave of Publius Attius Severus, on behalf of Menelaos, son of Irenaos, from
Keramos — as has been written above. (Three seals of Menelaos, Q. Aelius Romanus,
and M. Barbatius Celer.)’

CONTEXT AND SCHOLARSHIP

TPSulp. 78 consists of a diptych of wax tablets made up of two chirographa dated
11 April 38.° The first chirograph, which was written in Greek, contained decla-
rations made by an individual called Menelaos, son of Irenaos, who hailed from
Keramos in Caria (Asia Minor). In the document Menelaos declared: first (p.1,
1. 5-9), that he had received 1,000 denarii (= HS 4,000) from a certain Pri-
mus, slave of P Attius Severus, ‘arising from’ a sealed vavAotikij (‘6k vowloTikiig
gkoppaywopévng’); second (p.1, 1. 10-12), that he would willingly repay the
money ‘according to’ the vavlotikij concluded between them; and third (p. 1,
l. 12 — p. 2, L. 3), that a certain M. Barbatius Celer would stand as surety in his
stead.! The second chirograph, which was composed in Latin, contained a decla-
ration made by a certain Q. Aelius Romanus that, because Celer was illiterate, he
was acting on his behalf and that the latter agreed to guarantee Menelaos’ repay-
ment of the money.

What little is known about the actors may be disposed of quickly. There is no
more information about Menelaos than appears in the chirographa. In all likeli-
hood he was a peregrine trading between Asia Minor and the Bay of Naples,
probably as a merchant, carrier or some combination of the two. As for Primus, his
master — Publius Attius Severus — is very likely the same P Attius Severus whose
name is inscribed on tituli picti dating to the same period, which show that he was
a trader in garum between Italy and Baetica.” M. Barbatius Celer, the illiterate
guarantor, may be the same M. Barbatius who appears elsewhere in the archive
as an arbitrator, in which case he was likely a resident of Puteoli.’ Nothing can be
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said about Q. Aelius Romanus, other than that he possessed the tria nomina of a
Roman citizen.

What was the structure of the arrangement! Three issues require to be
addressed: first, the intention behind the transfer of the 1,000 d. from Primus
to Menelaos; second, the identity of the document referred to as a ‘voviotiki’
(naulotike); and third, the relationship between the 1,000 d. and the vaviotiki.
Before offering my own interpretation, it serves to provide an overview of how
each of these questions has been approached by scholars working on the tablet
over the past forty years.”

The 1,000 denarii:

The language in the chirographa gives the transfer of the 1,000 d. to Menelaos
the appearance of a loan. This emerges from two discrete features: first, as JA
Ankum noticed, the phrase ‘€ypoya dméywv pot is a translation into Greek of
the formulaic expression ‘scripsi me accipisse’, which is standard terminology in
Roman loan documentation for the receipt of a mutuum; and second, the verb
aroddow (l. 10), used here to indicate Menelaos’ commitment to repay, is con-
sistently used in the Graeco-Roman papyri to indicate the commitment by the
author to repay money given as a loan.® Together, these two features have per-
suaded most scholars to accept that the 1,000 d. was extended as credit. The
one exception remains JG Wolf, for whom Menelaos received the coins from
Primus in his capacity as carrier on condition that he transport it and pass it
on to Primus’ agents at some far-flung destination.” Though not inconceivable,
I think this unlikely. As E Jakab has pointed out, the use of 4moddcw rather
than mapaddoet (which is the word commonly used in the papyri to indicate
the return of property subject to a freight contract) is problematic'®; and in any
case, as the wreck evidence shows, coins were only very rarely transported on
seagoing vessels before about the third century Ap."

THE voavioTtikij:

The identification of the vowlotikf] as a maritime freight agreement is also rela-
tively uncontroversial. The term is derived from the word vatlov, which means
‘passage-money, fare or freight’. According to AJM Meyer-Termeer, who con-
ducted a thorough study of the freight agreements preserved in the papyri, the
expression VovAmtikai cvyypaeai refers to ‘written documents in which a car-
rier confirms the receipt and/or loading of goods, whereby he expressly or tacitly
undertakes to transport them by ship and to deliver them to a specific destina-
tion’."? The sense is therefore clear: these were freight contracts in which carriers
agreed to transport goods in their ship for a fee.

Until recently, only Ankum, writing in the late 1970s, took a different approach.
He understood the vavAiotiki] to be a maritime loan contract, on the basis that the
expression ‘contractus traiecticius’, used in a Justinianic constitution of 528, was
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already in use by the late Republican or classical period and was translated into
Greek by the scribe responsible for writing the tablet as ‘vaviotikfi (cuyypaef)’.”
However, as Ankum himself later acknowledged, this argument is difficult to sus-
tain: Jakab’s demonstration in the early 2000s that the vavAotikij was a maritime
freight agreement similar to those documented in the papyri was, by this time,
irresistible; and in any case, maritime loan contracts are consistently referred to
elsewhere as vovtikai, rather than vaviotikai, cvyypoagai. Ankum therefore
eventually abandoned his original position and declared for Wolf.'*

In a recent volume dedicated to E Lo Cascio, however, F De Romanis has
argued for a reinterpretation that requires an alternative understanding of the
identity of the documents."” Arguing by comparison with an arrangement reported
in the speeches of Demosthenes,'® his conclusion is that Menelaos was not a car-
rier (as is usually supposed) but rather a merchant (emporos) trading between
Puteoli and Asia Minor on a seasonal basis. On this account, Menelaos borrowed
money from Primus to cover the cost of freight once he had arrived in Puteoli.
Celer, the surety, then purchased goods from Menelaos, which furnished him with
the capital to repay the loan. The naulotike therefore consisted of an agreement
that Primus would supply Menelaos with 1,000 d. when he arrived in Puteoli so
that he could pay an otherwise unidentified carrier for the freight, and the chiro-
graph made provision for this arrangement by documenting the loan. However,
as De Romanis himself admits, the interpretation encounters some difficulties.
The arrival of Menelaos at Puteoli in April, at the beginning of the sailing season,
would only be explicable through some unlikely (though not impossible) chain of
events; and more fundamentally, the document referred to as a naulotike would
on this account consist of an agreement between a lender and a merchant, which
would run counter to its conventional meaning in the papyri.

The relationship between the 1000 d. and the vavioTikij:

Accepting, then, that the 1000 d. was given by Primus to Menelaos as a loan and
that the naulotike was a maritime freight contract similar to those documented in
the papyri, it remains to consider the several interpretations that have been put
forward on this basis. Both D Gofas and G Thiir have understood the transaction
as possessing an insurance function. For Gofas, the money was given as a ‘Versi-
cherungsdarlehen’ (‘insurance loan’).'” Relying heavily upon comparative evidence,
he sought to show how carriers in the Medieval period were accustomed to giving
loans equivalent to the value of the cargo, the repayment of which was conditional
upon the safe arrival of the ship at its destination. If the ship sank in transit the
merchants whose goods had perished would have no obligation to repay, so that
the retention of the loan proceeds had the effect of an insurance payout. In TPSulp.
78, however, the roles of the parties are not exactly aligned,'® and in the absence
of any positive evidence from the Roman period, Gofas’ remedy — that the loan
given by Primus was fictitious — is therefore difficult to support.'® Thiir, on the other
hand, argued that the 1000 d. was intended as an ‘Aestimationsabrede’.”* On this
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account, the sum represented a valuation of the cargo received by Menelaos under
the freight agreement, for which Menelaos as carrier had assumed the risk during
transport. The valuation was dressed as a loan so that, in the event the ship did
not return, the lender could sue using a simple condictio. In this way, the loan was
just an ‘empty form’, such that in return for assuming the risk for the merchandise
the carrier increased the charge on the freight.”' Again, however, the papyrologi-
cal evidence tends to show that estimations of this kind could be included in the
main body of agreements without difficulty and need not have been recorded in a
separate document.”

Finally, according to Jakab, the transaction between Primus and Menelaos is
best understood with reference to an extract drawn from the thirty-second book of
Ulpian’s commentary ad edictum, in which the jurist reported a rescript of Caracalla
to the effect that a person who had paid for the transport of their goods in advance
could seek a remission of the merces if the ship was lost in transit.”

‘D. 19.2.15.6 (Ulp. 32 ad ed.):

Likewise, when someone was asked, having lost his ship, to return freight he accepted
as loan, it was replied in a rescript by Antoninus Augustus that it is not without cause
for the emperor’s procurator to ask him the restitution of the freight, because he did
not fulfil the duty to convey: a rule that should hold for all persons alike.’**

Now, the Byzantine commentators on the text understood the expression ‘pro
mutua’ as synonymous with the Greek concept of ‘mpoypeia’, which in the papyri
refers to the paying of money in advance without interest, especially in connec-
tion with the performance of services. In practice, this amounted to an advance
payment by the person receiving the services that was documented as though it
had been given as a loan. Until the services were performed, the ‘creditor’ kept
the document as protection against non-performance (in which case they could
reclaim the money); but as soon as performance was made, it was handed back to
the ‘debtor’, who retained the sum given as payment. The particular context of
this rescript was that if the freight was paid ‘as a loan’, the contract would be inter-
preted as a charter party in which the carrier was engaged to transport goods from
one port to another, the freight only being due on delivery (i.e. a voyage charter
‘de résultat’). This being the case, the failure of the carrier to deliver, whatever the
cause, would entitle the ‘creditor’ to claim back the money ‘because he did not
fulfil the duty to convey’. On this reading, then, Primus had engaged Menelaos
to carry his goods to a certain port, paying the freight in advance pro mutua and
keeping a copy of the loan receipt with the Sulpicii until such time as delivery was
achieved. If Menelaos succeeded, he retained the advance payment as freight; if
not, Primus was entitled to its return. Of course, if Menelaos was unable to repay,
Primus could proceed against the surety, Celer, in his stead.

Though this explanation has much to commend it, perhaps the greatest con-
cern is the size of the sum advanced, which is far in excess of even the highest
charges paid for freight in the papyri. There, the highest freight paid was 640
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drachmas for the carriage of 800 keramia of wine to the II Traiana Fortis legion in
the mid-third century AD (also a time of high inflation).”” This led both D Rath-
bone and DF Jones to suggest an alternative explanation: that the money was
intended to cover the payment of customs duties (portoria) and other expenses.”®
Possibly this is right — as we shall see, carriers sometimes undertook to pay taxes
on the merchant’s behalf — but again we are left wondering why the parties went
to the trouble of disguising the advance as a loan.

TPSULP. 78: CREDIT FOR CARRIAGE

One would be forgiven, on the basis of this survey, for thinking that the scope for
interpretation had been exhausted. In my view, however, the transaction docu-
mented in TPSulp. 78 can be perfectly well understood by triangulating it within
three related contexts: first, the loan documentation in the archive of the Sulpicii;
second, loan documentation in the papyri; and third, ancient Mediterranean cus-
tomary maritime commercial practice.

As for the archive, there are sixty-one records of payments or acknowledg-
ments of debt amounting to a total value of HS 1,022,000.” One remarkable fea-
ture, however, is that very few contain a due date for repayment, and none appear
to make provision for the payment of interest. Since the Sulpicii and their clients
can hardly have been in the business of lending gratuitously, this peculiarity — like
the tablet under discussion — has given rise to several explanations: (i) that inter-
est was paid monthly on the basis of pacts®; (ii) that stipulations for interest were
recorded in the loan dossiers for each transaction, but in the separate cautiones
that have not survived”’; (iii) that the lender deducted interest in advance from
the sum paid out to the debtor, so that the amount of the principal was effectively
overstated’; and (iv) that after the lender had counted out the principal to the
borrower, a portion was immediately and voluntarily paid back in the name of
‘future interest’.’!

If we hold these possibilities in mind, a similar phenomenon — of loans
apparently given without interest — can be observed in the papyrological loan
documentation. According to PW Pestman, whose survey of the documenta-
tion was published in 1971, it is common in the papyri to find loans in which
the stated sum was intended to represent the total amount that the debtor was
obliged to repay.’* From here, Pestman identified three possibilities: (i) that
the borrower simply received a gratuitous loan; (ii) that they received the sum
stated, but owed the yield in some other form (e.g. as a quid pro quo); or (iii)
that they received less than the sum stated since the yield was already included
in the amount represented as the principal.”” Now, it will be apparent that the
third and final of Pestman’s hypotheses covers the same ground as the third and
fourth hypotheses advanced in connection with the Sulpician tablets: namely,
that the sum represented in the document was intended as an acknowledgment
of the whole debt, including both principal and yield. In contrast, however,
Pestman’s second hypothesis, that the yield might have consisted wholly or
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partly of a quid pro quo, has not been considered from the perspective of the
tablets in the Sulpician archive. Could this have been the structure adopted
here?

The third and final step is to compare this range of possibilities with the cus-
tomary practices reported by a group of carriers whose testimony is reported in a
Novel issued by the emperor Justinian in the year 540. The background to the
constitution is that two moneylenders — Petros and Eulogetos — had approached
Justinian’s praetorian praefect, John the Cappadocian, with a petition concerning
disputes that had arisen with merchants (emporoi) and carriers (naukleroi) over the
customs surrounding maritime loans. Their request, which was communicated by
John to Justinian, was for the prevailing usages to be clarified by imperial decree.
Justinian, acquiescing to the proposal, instructed John to make further inquiries,
so that once the nature of the dispute had been made clear he could ‘include our
decision in a permanent law’. John therefore convened a conference of naukleroi
so that they could testify to the ‘ancient custom’ (antiqua consuetudo) under oath.
His report was as follows:

‘The evidence they gave, with the extra backing of an oath, was that such loans were
of various kinds. Should the lenders have so chosen, they would load one modius of
wheat or barley aboard the ship for each coin of whatever sum they lent, without mak-
ing any payment on it to the public tax-collectors; as far as they were concerned, the
vessels would sail tax-free, and they would have that as profit on what they had lent.
Additionally, they would receive interest at just one gold piece in ten, with the risk of
the venture being the regard of the lenders themselves. However, should the lenders
not choose that method, they would receive interest at one-eighth on each coin. This
would not be counted as due on any definite date, but only on the ship’s safe return;
and under that arrangement, it might happen that the time extended up to even a
year, should the ship have spent so long away that the year had actually come to an
end, or even been exceeded — whereas, if she had returned sooner, and the time only
lasted a month or two, they still had the benefit of the three carats [i.e., one-eighth of
a 24-carat solidus] whether the elapsed time was as short as that, or whether the loan
had remained with the borrower for longer. Just the same thing applied if the traders
chose to make another consecutive voyage, so that the form of the loan was fixed for
one shipment at a time: it depended on the agreement reached between the parties
whether it should stay the same, or be altered. However, if they should have come back,
on the ship’s safe return, when she could not sail again because of the season, a time-
limit was given to the borrowers by the lenders of just twenty days, during which no
demand for interest on what was owing could be made until sale of the shipment had
taken place. Should the debt remain outstanding for longer than that, the nature of the
loan changed at once and became a terrestrial one, as the lenders no longer had the
worry over the perils of sea-going, and interest of two-thirds of one per cent was payable
to the owners of the capital. That is what they all said, giving their evidence on oath;
and that is the information you gave us, for us to put our decision into legislation . . ." **

The naukleroi testified that maritime loans could be structured in a number of
different ways. In one method, the creditor assumed the risk and required the
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borrower to carry and pay duties on one modius of grain or barley per solidus lent,
in addition to paying one aureus for each ten modii received. In another method,
the creditor simply demanded a yield equivalent to an eighth part of the capi-
tal, not calculated with reference to a definite due date, but owing instead on
the ship’s safe return. In both structures, the uncertain due date meant that
there was no relation between the calculation of the yield and the time taken to
complete the enterprise; rather, the creditor was entitled to a fixed sum what-
ever the voyage’s duration. The parties could also agree to repeat the transac-
tion multiple times during a sailing season, building up a debt until when no
more shipments could be made. Once the final journey of the season had been
completed, it was customary — so the carriers claimed — for the borrower to be
allowed a twenty-day grace period to sell the last freight and repay what was
owed, after which time the loan would be placed on a landed (£yyeia) footing
and accrue interest at the maximum rate for business loans of two-thirds of a
one hundredth part per month (i.e. 8.33 per cent per annum). According to
the naukleroi, then, there were (at least) two ways of demanding the yield in a
maritime loan: the first involving the combination of a financial yield with a quid
pro quo (i.e. the service of carrying and paying tax on the goods); the second
expressed solely in financial terms.

Taken together, these three overlapping sets of evidence provide the con-
text within which TPSulp. 78 can be properly understood. The starting point
here is the identification of the naulotike with a maritime freight agreement and
the understanding that Menelaos received the 1000 d. as a loan. Assuming that
the identification of the naulotike with those freight documents preserved in the
papyri is correct, this would have contained the details of a freight contract that,
among other things, made provision for Menelaos’ carriage of Primus’ goods. The
second point, that Menelaos received the money as a loan, has already been made
out: the verb dmod®ow and the expression &ypayo dméyv pat are both indicative
of this intention. A plain reading of the chirograph therefore indicates two main
features: on the one hand, a loan given by Primus to Menelaos, and on the other,
a naulotike, or maritime freight agreement. Recalling now the first loan structure
spoken to by Justinian’s naukleroi, there the creditor lent a sum of money for
which he assumed the risk and demanded in return both a financial yield and the
borrower’s services in carrying and paying taxes on his goods. In other words, the
parties agreed that part of the yield due on the loan was to consist of services per-
formed by the carrier. Turning to the present transaction, TPSulp. 78 is amenable
to interpretation in these terms: Menelaos (a naukleros) received 1000 d. as a loan
and agreed in the naulotike to offer his services partly or wholly in place of paying
a financial yield.

On this interpretation, Primus and Menelaos were not only lender and carrier
but also traders in their own right. Nor is this unlikely. As we saw earlier, one of the
few salient facts about the parties to the transaction was that Primus was owned
by P Attius Severus, who is very likely the same person whose trading interests
are attested to by the tituli picti. It would not therefore be surprising if Primus, like
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his master, was not only a moneylender but also directly engaged in long-distance
trade. We also know from the wreck evidence that merchant vessels frequently
held consignments owned by multiple traders at the same time as transporting
goods belonging to the carrier themselves.”” Most likely, then, Menelaos was a
merchant shipowner and Primus a lender with trading interests. The result was
an ‘interlinked contract’ — credit for carriage — in which a credit agreement and
freight contract were rolled into one: Menelaos received the 1000 denarii as a loan
and offered his services as a carrier either wholly or partly in the place of the yield.

This interpretation has three principal advantages. First, it explains the lack
of an explicit ‘yield’” in Menelaos’ acknowledgment of the debt with reference
both to the other loans within the Sulpician archive and to the lending methods
documented in the papyri. These, too, align neatly with the customary lending
practices attested to in Nov. 106. Second, the interpretation relies on a plain
reading of the evidence and a reconstruction of the most likely scenario, which
is that Menelaos was a (merchant) carrier departing Puteoli with Primus’ goods
at the opening of the sailing season (pace De Romanis). Third, it accounts for
the awkward sum of 1,000 denarii, which is both substantially higher than all the
freight charges documented in the papyri (pace Jakab) and too low to reasonably
constitute a maritime loan (the position Ankum abandoned). If, then, the ‘yield’
on the loan would have been somewhere between one-eighth and one-quarter
of the sum lent (depending partly upon whether Primus, as the lender, shoul-
dered the risk, for which we have no evidence either way), then the freight charge
against which it was set off would have been somewhere in the region of 125-250
denarii: well within the range of the majority of freight charges in the papyri, many
of which were paid during the same period.

TPSULP. 78 + P. OXY. XLV 3250: TWO SIDES OF THE SAME
TRANSACTION?

‘B Oxy. XLV 3250:%

Anoubas, son of Hermias, (. . .) captain (kvfepvitng) of the riverboat (okden motapia),
property of the centurion Marcus Cornelius Turullus, the legal capacity of burden of
which is 500 artabae, has entered into a freight contract (§vadlmoev) with Polytimos,
slave of Caius Norbanus Ptolemy, concerning the aforesaid vessel with its crew. In this
he will load in whatever port he will find in the Hermopolite, 500 artabae of chick-
peas, measured using Athenaios’ measure, 12 V2 artabae per 100 artabae being exempt
from payment. These he will restore at Akanthona and Lilé, in the Oxyrhynchite, at
the agreed price of 28 silver drachmas per 100 artabae, for a total of 140 drachmas, of
which Anoubas acknowledges that he has received from Polytimos 72 drachmas at the
signing of the agreement. The remaining 68 will be paid to him at the unloading of
the chickpeas. He will have the boat ready for sailing upstream on the 21* of the next
month of Augustus; will sail to the ports of the Hermopolite, receive the chickpeas and
be liable for this; leave without delay and comply with all the safety rules. Let any pres-
ent expenditure be his. Let him furnish the boat with a skilled crew. And let it not be
permissible for him to sail at night, nor when there is stormy weather. Let him anchor
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each day in the safest harbours. Anoubas will provide the hampers in the Hermopolite;
in the Oxyrhynchite [they will be provided] by Polytimos. The chickpeas will be handed
over to Polytimos or to his representatives at the ports of Akanthona and Lilé and will
be measured with the measure that will be found there. Any overflowing surplus will be
the property of Polytimos or will be bought from him at the price of [---] per [---] ...
(trans. Arnaud, adapted.).’

P Oxy. XLV 3250 consists of a freight agreement for the fluvial transport of 500
artabae of chickpeas between the Hermopolite and Oxyrhynchite nomes on the
Nile delta that was concluded in or around the year AD 63.%” The actors’ biograph-
ical information can be dealt with swiftly. The ship’s captain was an individual
named Anoubas, who had been appointed to the role by a Roman centurion called
M. Cornelius Turullus, about whom nothing else is known other than that he was
the owner of the vessel.”® Polytimos, the shipper, appears to have been the slave
of C. Norbanus Ptolemaios, who is identified elsewhere as head of the depart-
ment of the Idios Logos and iuridicus, second only in command to the praetorian
praefect in 63.* The discovery of several amphora stamps bearing the inscription
Ptolem. C. Norbanus at Koptos also combine with a number of other references to
a landowner and businessman of the same name who was already active in central
Egypt under Caligula.”® On the other hand, as A Jérdens has shown, there is little
chance that the Norbanus named in the contract is the same individual as the
one who was previously identified as praetorian praefect under Domitian in 96.*!

The transaction would appear to have been straightforward enough. Anoubas
agreed to load the cargo in the Hermopolite and carry it to the Oxyrhynchite
where it would be discharged. It was his responsibility to furnish the ship with a
crew and to bear the expenses of the voyage. Clauses were inserted concerning
the responsibility for providing containers and for the measurement of the mer-
chandise during loading and unloading. A ‘navigationsklausel’ was also included,
governing the conditions in which Anoubas was allowed to sail and the character
of the places where he should drop anchor each day.* As for the shipper, Polyti-
mos agreed to pay 28 drachmas per 100 artabae: a total of 140 drachmas, of which
Anoubas acknowledged that he had already received 72 as an advanced payment,
the remaining 68 to be paid on unloading at Akanthona and Lilé.*

The outstanding feature from our perspective is the otherwise unexplained
discount in the cost of the freight, which entitled Polytimos to an exemption from
payment on 12.5 artabae out of every 100. Why the figure of 12.5? Returning
momentarily to Nov. 106, it just so happens that this was also the figure given by
the naukleroi in connection with the second loan structure, according to which it
was customary for creditors to lend pecunia traiecticia at their own risk for a fixed
yield of one-eighth of the principal, or 12.5 per cent. Nor does this appear to be
entirely coincidental: one-eighth was also the yield reported by Demosthenes in
relation to a maritime loan given for a short one-way journey between Sestos
and Athens in the fourth century Bc.* The same figure appears again in the con-
text of maritime loans connected to voyages along the Egyptian and Levantine
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coasts during the third century BC and the second century AD, and in a joke about
a loan given to a naukleros recorded in the fourth- or fifth-century philogelos.”
Altogether, the evidence suggests that it was customary to demand a yield of one-
eighth on a maritime loan, at least for voyages of short duration (that is, of no
more than several days).

Now, though there is nothing in this particular naulotike to indicate the reason
for the discount, an explanation can be supplied by interpreting TPSulp. 78 and
P Oxy. XLV 3250 together. The exercise begins from a strong foundation: both
documents are dateable to within a thirty year period around the middle of the
first century AD, each representing one component of what was often a larger dos-
sier of contractual documentation. On the one hand, where part of the agreement
was that a carrier would borrow a sum of money from a merchant-cum-lender, it
was fairly standard for them to acknowledge the debt in a chirograph such as the
one preserved in the Sulpician archive. On the other hand, if the arrangement
involved the transport of the merchant’s goods by the carrier, then one would
expect the parties to conclude a naulotike between them. Where the agreement
involved the combination of these two elements one would expect to find both
documents, each possibly bearing some trace of interlinkage with the other.

On this basis, one might suppose that Polytimos had lent money to Anoubas,
but instead of demanding a yield on the loan, he negotiated a reduction in the
freight charge of the equivalent 12.5 per cent (that is, one eighth) in its place. In
the naulotike concluded by Menelaos and Primus, one could equally conjecture a
similar construction: Menelaos reduced or otherwise set the freight off against the
yield that would otherwise have been demanded on the 1,000 denarii. This would
explain not only the loan’s apparent gratuity, but also why it was described as hav-
ing been given in connection with the naulotike. Perhaps — and we can only say
perhaps — the Sulpician chirographum and the Egyptian naulotike were two sides of
the same transaction: credit for carriage or some combination thereof.
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1. Iwould like to take the opportunity to thank E Jakab for her constructive comments in
the preparation of this chapter. Any errors are my own. For some remarks concerning
the role and history of Puteoli as a trading port, see the chapter by E Jakab earlier in
this volume.

2. Cf the antichretic loans that were common in Babylonia: van der Mieroop (2005),
p. 27. For the structure of interlinked contracts from an economic perspective, see
Bell (1988), pp. 797-798.

3. Chirographs were declarations, written in the first person and by the author’s own
hand, that were intended to be kept as proof that the speaker had made the declara-
tion in question. To strengthen the probative value of the document, the author often
added their seal below the writing, and though not required, witnesses were sometimes
supplied as well: Wolf (2015), pp. 63—65. The presence of two chirographa in the same
document is unusual, but not unique: Camodeca (1999), Vol. 2, p. 178; also, Wolf
(2001), p. 426.

4. See Rathbone (2003), pp. 208-209.

5. CIL XV 3642-5 and 4748-9 (Dressels 7-11 and 20): on which, Camodeca (1999), p.
179.

6. TPSulp. 34, 35 and 36.

7. For a thorough and (almost) up-to-date account of the different interpretations given
to the text, see de Graaf (2019), pp. 32-37.

8. Camodeca (1999), p. 179.

9. Wolf (1979), p. 34.

10. See, e.g. Jakab (2000), p. 250.

11. Harris (2019).

12. Meyer-Termeer (1978), p. 75: ‘vavdhwtikai cvyypoagai sind in griechischer Sprache
abgefasste Urkunden, in denen jemand, der Giiter per Schiff beférdert, den Empfang
und/oder das Einladen von Giitern bestiitigt, wobei er sich ausdriicklich oder stillsch-
weigend verpflichtet, diese Giiter mit seinem Schiff zu beférdern und an einem bestim-
mten Ort abzuliefern’.

13. C. 4.32.26.2 (lust., 528): Ankum (1978), pp. 168-169; also, Id. (1988), p. 282; and
Id. (1996), pp. 67-68.

14. Ankum (2003), p. 454.

15. Generally, De Romanis (2019).

16. Dem. 49.26-42.

17. Gofas (1994); followed by Arnaud (2011), p. 68.

18. Jakab (2000), p. 253.
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(2003), pp. 88-89.

Thiir (1994), p. 271.

Jakab (2000), pp. 253-254.

D. 19.2.15.6 (Ulp. 32 ad ed.): ‘Item cum quidam nave amissa vecturam, quam pro mutua
acceperat, repeteretur, rescriptum est ab Antonino Augusto non immerito procuratorem
Caesaris ab eo vecturam repetere, cum munere vehendi functus non sit: quod in omnibus
personis similiter observandum est’.

Trans. Fiori, in Ch.10 of this volume.

P Oxy. XLIII 3111.

Cf Rathbone (2003), pp. 208-209, who initially sought to develop the thesis advanced
by Jakab (2000) by suggesting that the loan was fictive; but who has subsequently
argued in favour of a (possibly fictive) loan for the purpose of paying customs duties:
Rathbone (2007), p. 315. See, also, Jones (20006), pp. 103-117.

Verboven (2016), p. 372.

Guarino (1989), p. 205; also, Groschler (2009), pp. 398-399; and Id. (1997), pp. 165-177.
Purpura (1984); also, Andreau (1999), pp. 98-99; and Wolf (2015), p. 78.

See Plut. De vitando. 5; also, Ps.-Asc. in Cic. Verr. I 1.36.91: on which, Bove (1984),
pp. 41-42 and 47-48; Camodeca, (1992), pp. 174-177; 1d. (1999), p. 134; and now,
Groschler (2006), pp. 267-2609.

Verboven (2003), 17-19.

Pestman (1971), p. 24.

Pestman (1971), pp. 24-26.

Trans. Miller and Sarris (2018), pp. 697-700.

See, e.g. the wreck at Dramont A, where the name of a certain Sex. Arrius appears
inscribed on both the anchor and several amphora stamps.

P Oxy. XLV 3250:
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gvadlwoey is a form of vavdlov: Meyer-Termeer (1978), p. 246 nt. 1.

The designation kybernetes is equivalent to the Latin gubernator, or ‘pilot’: Casson
(1995), p. 316.

P Faoad I 21 (= FIRA III 171a, 5-6): on which, Jérdens (2007), p. 196.

Cuvigny (1998).

Jordens (2007). Cf, e.g. Balogh and Pflaum (1952), pp. 419-420; Brunt (1975), p. 144.
Meyer-Termeer (1978), p. 63 nt. 21; also, Connolly (1991).
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Chapter 10

The Allocation of Risk in Carriage-by-Sea
Contracts

Roberto Fiori

INTRODUCTION

According to the traditional view, in Roman law the contract of letting and hir-
ing (locatio conductio) had a threefold structure: (a) when one contractual party
granted the other the enjoyment of a thing in exchange for a price, the contract
was called locatio conductio rei; (b) when the exchange regarded the daily activities
of one of the parties, it was named locatio conductio operarum; and (c) when the
price was paid for an amount of work, taken as a whole, the contract was a locatio
conductio operis. An important addition to this view is that the distinction between
locatio conductio operarum and operis has produced in civil law the important theo-
retical dichotomy between obligation de moyens and obligation de résultat' — that is,
broadly speaking, between a duty to perform with reasonable care and a duty to
attain a specific result.

The problem with this theory is that it does not explain why the Romans
would have given the same name of locatio conductio and the same procedural
remedies to very different contractual patterns: from the rental of agricultural
land to the lease of houses, from labour to building contracts and so forth. In a
work of a few years ago I suggested that the peculiarity of Roman law, and our
difficulty in understanding it, derives from the different ways in which ‘contract’
is conceived in ancient and modern law.” In the latter — at least in civil law — the
contract is understood as an agreement between two or more parties with respect
to the content or ‘object’ of the transaction. In this perspective, since agreement
is common to every transaction, the differences among contracts depend upon
the differences between their objects, while the duties of the parties (the obliga-
tions) are considered ‘effects’ of the contract. Because of this idea, the civilian
tradition has created different kinds of locatio conductio, one for each ‘object’ (res,
opera, opus), so that by the publication of the German Biirgerliches Gesetzbuch
of 1900, the traditional unity was abandoned and letting and hiring fragmented
into a number of distinct contracts. In Roman law, on the contrary, the contract
was identified with the obligation, of which the agreement was only the premise:
therefore, as long as the obligation was the same, the contract was one, regardless
of the diversity of the objects.’ Since in locatio conductio every contractual pattern
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consisted of the same mutual obligations — that is: the exchange of enjoyment (uti
frui, for the enjoyment of things; opera, opus, for the enjoyment resulting from the
activity of persons) against a price (merces) — each pattern fell into the contract of
letting and hiring. The structure was such that the contract was one but the nego-
tiation patterns could be modified and adapted infinitely by the parties, far beyond
the traditional tripartite division of the so-called locatio rei, operarum and operis.

In my previous study, although I had all this in mind, I could not free myself
from the traditional view when dealing with carriage-by-sea contracts. I therefore
used the trichotomy and distinguished the hiring of a ship (locatio rei, in the form
of the conductio navis), the transport contract (locatio operis, in the form of locatio
mercium vehendarum), and the labour contract between the entrepreneur and the
sailors (locatio operarum).

In this paper, I would like to reconsider the matter and correct my earlier ideas

by taking into account a privileged point of view, the problem of the allocation
of risk.*

THE DEAD SLAVE

The first relevant text is a fragment taken from Labeo’s pithand (first century AD),
summarised and commented upon by Paul (third century AD):

‘D. 14.2.10 pr. (Lab. 1 pith. a Paulo epit.): si vehenda mancipia conduxisti, pro eo mancipio,
quod in nave mortuum est, vectura tibi non debetur. Paulus: immo quaeritur, quid actum
est, utrum ut pro his qui impositi an pro his qui deportati essent, merces daretur: quod si hoc
apparere non poterit, satis erit pro nauta, si probaverit impositum esse mancipium.

If you were entrusted with the carriage of slaves, you will not be entitled to freight for
the slave who dies en route. Paul: But this depends on the agreement, whether freight
was payable for the slaves who were loaded or for those who were carried to destina-
tion. If it is not clear what the agreement was, it will be enough for the captain to prove
that a slave was put on board.’

Labeo’s solution looks like the perfect example of locatio operis as obligation de
résultat: the obligation is fulfilled only when the foreseen result has been reached.
What is not clear is Paul’s notation: why, in a locatio operis, should the freight be
calculated on the loaded (impositi) slaves rather than on those actually carried to
destination (deportati)? And why should it be better to presume, in case of doubrt,
that the parties had preferred this arrangement over the other? The usual expla-
nation is that Paul distinguishes between the locatio operis of carrying the slaves
(the case discussed by Labeo) and the locatio rei of the whole ship or of its parts: in
the first case, the freight is not due because the slave has not reached the harbour;
in the other it is due because the freight is intended for the lease of the ship.’
What has not been considered by the interpreters is that this text clearly
makes reference to documentary practices that we know were widespread in the
Mediterranean, at least from the first century AD, which have come down to us
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thanks to the Graeco-Egyptian papyri. An examination of these texts shows that
carriage-by-sea contracts were arranged according to several patterns.

The simplest is the lease of the ship. This is a contract between a shipowner
(locator) and an entrepreneur (conductor) in the area of water transportation. The
locator provides the ship while the conductor has to pay the rent and give back the
ship and its equipment without damage, apart from those resulting from age, use
and acts of God (storm, fire and looting of enemies or pirates) that they could
prove.® The conductor receives the ship assuming full management and will pay
the rent in any case, even if the ship is not used at all.”

In other cases, the contract is between a cargo owner and a carrier, entrusted
with the transportation of goods at the carrier’s risk (1@ épavtod kivdove). This
clause — the so-called xivévvoc-Klausel — makes the carrier not only liable for any
harm suffered by the cargo (this was provided by the so-called o®og-Klausel) but
also bound them to hand over the cargo at any cost®: it is probably not a coinci-
dence that all known contracts with this clause concern the delivery of fungible
goods.” Under these conditions, if the carrier is not able to deliver the goods at the
destination, they do not receive any freight: this arrangement is therefore a clear
case of obligation de résultat.

Alongside these two patterns — which easily fit into the traditional patterns of
locatio rei and operis — there is, however, a third, in which the carrier is entrusted
with the transportation of goods, but under the instructions of the cargo owner
who could demand that the ship sails only by day when the water is calm and
dropping anchor each day in the safest ports. All these prescriptions are set in a
contractual clause that the scholars call a ‘navigationsklausel’. The obligation of
the carrier is therefore to put at the disposal of the cargo owner a seaworthy ship,
a crew and their seamanship, and to keep the cargo safe — but not at any cost: they
are explicitly exempted from acts of God, so that if the cargo or part of it cannot be
delivered at destination and the carrier cannot be blamed for it, they are entitled
to receive the freight. This arrangement is a case of obligation de moyens.

Although there are such differences of geographical, social and legal con-
text between the trades described by Roman jurists and those attested to by the
contemporary Graeco-Egyptian papyri, that the comparison should be very cau-
tious,'® this survey has shown a clear similarity to the arrangements described in
D. 14.2.10 pr. Indeed, the arrangement discussed by Labeo is similar to the second
pattern (freight due in proportion to the discharged cargo), while Paul also takes
into consideration the third pattern, where the freight is due for the undelivered
cargo as well. It is clear that if the freight can be calculated on the loaded (impositi)
slaves rather than on those carried to destination (deportati), it implies that the
carrier cannot be held responsible for acts of God, as in the case of a slave who
dies on board.

This shows all the limits of the traditional trichotomy of locatio conductio:
the third pattern is certainly not a locatio rei, because the carrier is obliged to
convey the goods, nor a locatio operarum, because the carrier does not work for
the cargo owner on a temporal basis, but rather is entrusted with the overall
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task of transporting the goods from one place to another. However, it is not
even a locatio operis conceived as an obligation de résultat, because if the carrier
has performed all their duties, they must be paid even in the case that the goods
are not delivered.

INTERLUDE: FROM ROMAN LAW TO ENGLISH LAW

The inadequacy of the threefold division is confirmed by the historical develop-
ment of these rules in the history of maritime law.

It has to be considered that for centuries,'! in the civil law, all maritime con-
tracts have received the name of ‘affreightment’, generally understood as the con-
tract in which a freight is paid and which can, therefore, be configured either as a
simple lease of the ship or as a lease of the ship and of the carrier’s activity. In the
latter case, however, the freight could be calculated either: (a) on the goods loaded,
so that the carrier received the freight even if the cargo was lost and their activity
(opus) was compensated even if the expected result was not obtained; or (b) on the
goods delivered, so that the carrier received the freight only if the cargo was carried
to its destination, and their activity (opus) was compensated only if the expected
result was obtained. This is clearly the system attested in Paul: the only difference is
that when an express convention was lacking, it was presumed that the parties had
agreed on (b) instead of (a), with the sole exception of oceanic journeys — probably
because, with respect to antiquity, greater security was achieved in short journeys.

Through the Ordonnance de la marine issued by Louis XIV in 1681, this
system was adopted in the nineteenth century by the codes of commerce of
the civil law countries — even in Germany, where the Biirgerliches Gesetzbuch
had fragmented letting and hiring into a number of contracts. However, in the
most recent codes — the Italian Codice della navigazione (1942), the French Code
des transports (2010) and the German Handelsgesetzbuch (2013) — the general
‘affreightment’ has been divided into four species:

(1) The hiring of the bare ship (locazione della nave/affrétement coque nue/
Schiffsmietvertrag),'* in which case the price is due even if the ship does not
travel.

(2) the hiring of the ship and the crew for a certain time (noleggio a tempo/affréte-
ment & temps/Zeitchartervertrag) *: also, in this case the price is due even if the
ship does not travel.

(3) The hiring of the ship and the crew for a specific journey (noleggio a viaggio/
affretement au voyage/Reisefrachtvertrag),'* in which case the freight is due if
there is a journey, but the carrier is not held responsible for non-delivery: it
is an obligation de moyens.

(4) The entrusting of the carrier with the transport of goods or people from one
port to another (contratto di trasporto/contrat de transport/Stiickgutfrachtvertrag
or Personenbefirderungsvertrag),” in which case the freight is due only if the
cargo or the people are delivered: it is an obligation de résultat.
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For our purposes, however, the English system is the most interesting, because it
is the one that has preserved and developed regulations that are the most similar
to Roman law (in fact, English maritime law has long been modelled on civil law'®
and did not lose its characteristics even when, in the seventeenth century, the
matter passed into the jurisdiction of the common law courts).'” Apart from the
so-called ‘bills of lading’, when carriers accept cargo from all-comers for a par-
ticular voyage, English maritime law knows basically two contractual patterns.'®

The first pattern coincides with either: (1) a lease of the vessel (‘bareboat
charter’); or (2) a hiring of the vessel and the crew for an agreed time (‘time char-
ter’). In both cases the freight must be paid even if the charterer does not use the
boat, and all risks not related to the condition of the ship and (in the time charter)
of the crew are borne by the charterer. Furthermore, in both cases, if the contract
is ended due to frustration a payment is due in proportion to the utility obtained
from the provision of the ship (and possibly the crew) to that time.

In the second pattern, the carrier provides the charterer with the ship and the
crew for one or more specific journeys (‘voyage charter’), which includes both the
case in which the performance of the carrier is only to transport, and that in which
their performance is to deliver. Historically, the distinction is based on the exegesis
of Paul’s passage: during the seventeenth century the fragment was cited even by
those most in favour of a transfer of maritime law to the common law courts, and
in the nineteenth century it was further elaborated. What is important to us is
that according to the English law there are two clues to discern whether in a voy-
age charter the duty of the shipowner is to transport or to deliver:

(1) if nothing has been explicitly agreed by the parties, it is presumed that the
obligation is to deliver, so that in case of non-delivery freight is not due'’; and

(2) on the contrary, if there is an express clause that calculates the freight on the
loaded cargo, freight is due even in case of non-delivery.”

In other words, while civil law has created different contracts for the voyage charter,
depending on whether it is structured as obligation de moyens or obligation de résultat
(in the preceding paragraphs), in English law it is a unitary contract, and the obli-
gations of the carrier are distinguished in (1) and (2) directly above by taking into
account the way the freight is calculated. The regulations of English law are histori-
cally based on the Roman rules and have not been influenced by the civil law paral-
lelism between obligations de moyens = locatio operarum and obligation de résultat =
locatio operis. They therefore confirm the interpretation of D. 14.2.10 pr. given previ-
ously: in Roman law, a locatio operis did not necessarily imply an obligation de résultat.

THE NAVIS ONERARIA

As we have seen, English maritime law can be of help in understanding the
Roman carriage-by-sea contracts. We have a further example in another opinion
by Labeo, preserved in the same fragment:
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‘D. 14.2.10.2 (Lab. 1 pith. a Paulo epit.): si conduxisti navem amphorarum duo milium et ibi
amphoras portasti, pro duobus milibus amphorarum pretium debes. Paulus: immo si aversione
navis conducta est, pro duobus milibus debetur merces: si pro numero impositarum ampho-
rarum merces constituta est, contra se habet: nam pro tot amphoris pretium debes, quot portasti.

If you hire a ship capable of carrying two thousand jars and you load jars on it, you
must pay freight for two thousand jars. Paul: But the freight for two thousand jars will
only be payable if the ship was hired at a flat rate. If the freight was fixed in relation to
the number of jars loaded, the result is different, for you will only owe freight for the
number of jars you carried.’

The usual interpretation of this fragment is that Labeo is speaking of the hiring of
a ship (that is, of a bareboat charter).”’ However, this interpretation makes Labeo
say something obvious: it is clear that, if one hires a thing and decides not to use
it, the price is due in full. Actually, Labeo says something different: he states that
if the freight is calculated on the tonnage of the ship, it is due regardless of the
quantity of goods actually transported. Now, in English law the calculation of the
freight on the tonnage of the ship is typical of the time charter.”” The possibility
that Labeo is also referring to this contract becomes convincing when we consider
that the bareboat charter was usually between a shipowner and an entrepreneur,
while this contract was aimed at a specific transport and was therefore between
a carrier and a cargo owner. What Labeo wants to make clear, therefore, is that,
while in a voyage charter freight is normally computed on the cargo, in a time
charter it is due regardless of the actual load.

The distinction becomes explicit in Paul’s comment. This is usually explained
as if he were opposing a bareboat charter to a voyage charter ‘de résultat’ or to a
‘slot charter’* (that is, to the hiring of a section of the ship). However, Paul speaks
of a freight calculated on the loaded (impositae) amphorae, which is a clause that
we have seen connected with the voyage charter ‘de moyens’. It therefore becomes
more probable that he is distinguishing between a time charter and a voyage char-
ter ‘de moyens’. There is actually need for such a distinction: in both charters the
cargo owner entrusts the carrier with their goods in order to have them carried
on a specific ship, and therefore both charters are described as conducere navem.”
Moreover, in both charters freight is due even if the destination port is not reached.
Confusion may therefore arise about the charter that the parties agreed upon. The
jurist makes clear that in a time charter the freight is calculated on the tonnage of
the ship and in a voyage charter ‘de moyens’ on the tons of the actual cargo.

THE CHANGE OF SHIP

Another interesting text is:

‘D. 14.2.10.1 (Lab. 1 pith. a Paulo epit.): si ea condicione navem conduxisti, ut ea merces
tuae portarentur easque merces nulla nauta necessitate coactus in navem deteriorem, cum id
sciret te fieri nolle, transtulit et merces tuae cum ea nave perierunt, in qua novissime vectae
sunt, habes ex conducto locato cum priore nauta actionem.
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If you chartered a ship for the carriage of your cargo and the nauta needlessly tran-
shipped the cargo to a less good vessel, knowing that you would disapprove, and your
cargo went down with the ship lastly carrying it, you have an action on hire and lease
against the original nauta.’

Labeo describes the case as a conductio navis aimed at carrying the cargo of a
dominus mercium. The carrier transfers the goods in a worse ship against the will of
the cargo owner and the goods are lost: Labeo says the cargo owner has an action
ex locato conducto. The interpretation of the arrangement is not difficult: it is not
a bareboat charter, because the carrier has been entrusted with the transport; it
is also unlikely to be a time charter, because the case refers to a specific journey;
rather, it is a voyage charter in which the cargo owner has chosen the ship — in
other words, a voyage charter ‘de moyens’.

What is interesting is that the case is described as a locatio mercium vehendarum
in Paul’s comment (‘. .. devehendas eas merces locasset . . .’) and in another frag-
ment of Labeo’s dealing with the same case:*

‘D. 19.2.13.1 (Ulp. 32 ad ed.): si navicularius onus Minturnas vehendum conduxerit et,
cum flumen Minturnense navis ea subire non posset, in aliam navem merces transtulerit eaque
navis in ostio fluminis perierit, tenetur primus navicularius? Labeo, si culpa caret, non teneri
ait: ceterum si vel iwito domino fecit vel quo non debuit tempore aut si minus idoneae navi,
tunc ex locato agendum.

If a navicularius was entrusted with the transport of cargo to Minturnae and then, since
the ship could not go upstream Minturnae’s river, transferred the goods onto another
ship and the second ship foundered at the river’s mouth, is the first navicularius liable?
Labeo says he is not liable if he is free from fault; different is the case if he acted against
the cargo owner’s will or in a circumstance when he should not or by using a less suit-
able ship: then there should be an action on lease.’

The voyage charter ‘de moyens’ can be represented either as a conductio navis or
as a locatio mercium vehendarum, because on the one hand the carrier gives the
cargo owner the use of the ship, and on the other hand they are obliged to trans-
port. Therefore, if the cargo owner must sue the carrier for not having made the
ship available, they will have the action ex conducto; if, on the contrary, they sue
them for not having carried the goods, they will have the action ex locato; and
if they sue for both obligations, as in D. 14.2.10.1, they will have both actions
(ex locato conducto).

THE DETAINED SHIP

Another example of freight calculated on the loaded cargo is in an opinion by
Cervidius Scaevola (second century AD):

‘D. 19.2.61.1 (Scaev. 7 dig.): navem conduxit, ut de provincia Cyrenensi Aquileiam navi-
garet olei metretis tribus milibus impositis et frumenti modiis octo milibus certa mercede: sed
evenit, ut onerata navis in ipsa provincia novem mensibus retineretur et onus impositum
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commisso tolleretur. quaesitum est, an vecturas quas convenit a conductore secundum loca-
tionem exigere navis possit. respondit secundum ea quae proponerentur posse.

A man hired a ship to sail from the province of Cyrene to Aquileia with the condition
that 3000 measures of oil and 8000 modii of corn would be loaded for a specified freight:
but, as it turned out, the loaded ship was detained in that province for nine months and
the loaded cargo was unloaded and confiscated. It was asked whether the ship could
demand from the lessee the freight agreed on in the lease. He [Scaevola] responded
that, according to what had been illustrated, it could.’

This contract has been often interpreted as a bareboat charter,”” without consider-
ing that in the agreement the route was specified — which, in a bareboat charter,
would have been unnecessary — and that the freight was called vectura (the usual
term for the locatio mercium vehendarum) and not merces (the usual term for the
locatio rei). However, even if this were the case, Scaevola’s solution would appear
very dubious. In a locatio rei the lessor should not simply provide the res, but also
the actual chance of its enjoyment: when this was not possible because of some
unforeseen circumstances, the price was proportionally reduced or completely
cancelled (remissio mercedis).*® In the present case, the carrier had placed the ship
at the disposal of the cargo owner, but since the vessel had been detained in the
port the carrier could not guarantee its use and the freight should not be due.”

Scaevola’s solution cannot be explained even by thinking of a voyage charter
‘de résultat’. The scholars who have proposed such an interpretation have tried to
justify the jurist’s answer by presuming that the cargo owner was responsible for
committing an administrative offense that had caused the blockage of the ship
and the confiscation of the cargo.”® However, nothing like this is in the fragment.’’

In fact, since the merces is calculated on the loaded cargo, the case discussed
by Scaevola probably regards a contract in which the carrier takes on the obliga-
tion of transporting cargo on a specific ship but is not responsible for its delivery.
In other words, it is a voyage charter ‘de moyens’, where all risks arising after load-
ing are borne by the cargo owner.

This solution may seem unjust at first sight, but on closer inspection it is what
happens today in English law: while in a bareboat charter or in a time charter, in
case of frustration of the contract, the charterer has a right to a reduction of the
freight proportional to the utility actually received, in a voyage charter the freight
is due when calculated on the loaded cargo and not due when calculated on the
cargo delivered at the destination port. These contractual clauses are aimed at
regulating the risk allocation regime agreed upon by the parties.*

THE ADVANCE FREIGHT

[t is now time to examine a well-known fragment by Ulpian:

‘D. 19.2.15.6 (Ulp. 32 ad ed.): item cum quidam nave amissa vecturam, quam pro mutua
acceperat, repeteretur, rescriptum est ab Antonino Augusto non immerito procuratorem
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Caesaris ab eo vecturam repetere, cum munere vehendi functus non sit: quod in omnibus
personis similiter observandum est.

Likewise, when someone was asked, having lost the ship, to return the freight he
accepted as loan, it was replied in a rescript by Antoninus Augustus that it is not with-
out cause for the emperor’s procurator to ask him the restitution of the freight, because
he did not fulfill the duty to convey: a rule that should hold for all persons alike.’

The passage is generally interpreted in the sense that the freight should be returned
because the carrier did not fulfil the obligation de résultat of the contract, as in the
case discussed by Labeo in D. 14.2.10 pr.”> However, if this were the case, and if it
had been undisputed for centuries, why would the parties need an imperial inter-
vention and why would Ulpian report it?** I think we should be more cautious in
identifying the nature of the contract.

The parties certainly agreed upon a duty of the carrier to convey the cargo with
his own ship, and the contract was therefore certainly a voyage charter: however,
it is not clear whether the obligation of the carrier was de moyens or de résultat.

To solve the problem, it may be useful to concentrate on terminology. Ulpian
says that the freight has been accepted by the carrier pro mutua. This expression
is usually interpreted as a reference to the contract of loan (mutuum) alongside a
voyage charter ‘de résultat’,” but in this case the clarification would be completely
unnecessary: if the freight should be returned because there was no delivery, why
add that the sum had been initially taken as a loan? In this reconstruction, the
words pro mutua are so redundant that the majority of scholars commenting the
text does not mention them.’® However, the Byzantine commentators of the text
translate pro mutua — here and in other cases’’ — with mpoypeio®: a word that in
the Graeco-Egyptian papyri means the giving of money in advance without inter-
est, especially in relation to work performances.” The practice is shown once
again by the papyri: when the parties agreed on an advance payment or delivery
in a contract, the creditor was given a document referring to a (fictitious) loan*;
when the future service for which the advance money had been paid or the thing
had been delivered was performed, the document was returned to the debtor.
Therefore, before the debtor’s performance, the creditor was guaranteed by the
document attesting his credit as a loan; after the performance, the payment or
delivery anticipated by the creditor took on the role of counter-performance.*

A useful comparison is offered once again by English law, where the judges
face the same problems. At the beginning of the nineteenth century — though
from the tone of the discussion it is clear that the matter was not new — the ques-
tion was posed whether an advance payment in favour of the carrier should be
interpreted as freight or as a loan.” The answer was that, in case of loss of the ship
the money paid in advance: (a) should be returned if it is a loan or if it is freight
and the obligation of the carrier is ‘de résultat’, because in this case the freight
is not earned until the cargo is delivered at the destination; (b) should not be
returned if it is freight and the obligation of the carrier is ‘de moyens’, because in



196 Roberto Fiori

this case the freight is earned on departure. In the first case the risk is borne by the
carrier, in the second by the cargo owner.*

The rescriptum in D. 19.2.15.6 was aimed, in my opinion, at clarifying the
distinction between the two forms of voyage charter. In Roman law the voy-
age charter ‘de moyens’ was the basic form, and an advance payment would
usually be acquired at any event by the carrier, even if it was not specified that
the freight was computed on the loaded goods (see above). In this case, on the
contrary, the freight was accepted ‘as loan’ and that implied it could not be con-

sidered as earned until delivery: the contract was a voyage charter ‘de résultat’.**

CONCLUSION

The Roman jurists adapted the commercial customs of Mediterranean trade to the
structure of the contract of locatio conductio. Since in Roman law every exchange
between enjoyment and price fell within this contract, the differences among the
arrangements chosen by the parties did not create different contracts but, rather,
were distinguished from one another by contractual clauses.

Differences in terminology have misled modern interpreters, who have rig-
idly distinguished between a conductio navis conceived as a (modern) locatio rei
and a locatio mercium vehendarum conceived as a (modern) locatio operis, that
is, as an obligation de résultat. The picture is, however, much more complex.
Conductio navis means that the conductor has chosen the ship: still, the contract
may consist in the simple granting of a seaworthy vessel (bareboat charter), in
the obligation to supply the ship and the crew for a certain time (time charter),
or in the obligation to make a specific journey at the cargo owner’s instructions
(voyage charter ‘de moyens’). Locatio mercium vehendarum means that the car-
rier was entrusted with a specific transportation: but the contract may consist
either in a voyage charter ‘de moyens’ or ‘de résultat’, depending on the specific
contractual clauses.

Terminology was, however, important when the parties went to trial, for it
distinguished the actions from one another, helping the judge to understand
the claim of the plaintiff — although a mistake could lead to the absolution of
the defendant. The cargo owner was actually conductor in a time charter and
in a voyage charter ‘de moyens’, having an actio ex conducto for the unseawor-
thiness of the ship, the insufficiency of the crew, and so forth. He was instead
locator in a voyage charter, both ‘de moyens’ and ‘de résultat’, having an action
ex locato for claims regarding the obligation of the carrier to convey the goods.
In fact, it is likely that in a voyage charter ‘de moyens’ the Romans split the car-
rier’s obligations, granting the cargo owner two actions, one ex conducto and
the other ex locato.

According to the sources, however, there were cases so complex that it was
impossible to discern whether the plaintiff was conductor or locator, so that an
atypical civil action was resorted to. This situation is described once again by
Labeo, who also proposes the remedy:
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‘D. 19.5.1.1 (Pap. 8 quaest. = Lab. ad ed., in Lenel, Pdl, fr. 98): domino mercium in mag-
istrum nawis, si sit incertum, utrum navem conduxerit an merces vehendas locaverit, civilem
actionem in factum esse dandam Labeo scribit.

Labeo writes that a civil action describing the case should be given to the owner of
cargo against a ship captain when it is unclear whether he hired the ship or entrusted
[the captain] with the transportation of cargo.’

The contractual clauses might vary infinitely, giving rise to ever new arrange-
ments, even beyond the four patterns described above for carriage-by-sea con-
tracts, and still the contract remained a locatio conductio, because there was an
exchange between enjoyment and price and the remedy was a civil law action.
This action is to be interpreted as an agere praescriptis verbis, that is as an action
the formula of which described the case not — as in the actiones locati conducti —
within the proper formula, but rather in a text that prefaced the formula where
no reference was made to the positions of the parties as locator or conductor.
The problem of the allocation of risk is, I think, one of the best examples of how
the traditional trichotomy of locatio conductio is an insufficient hermeneutic tool. But
it is also a good example of how sometimes it is not enough to limit the study of
Roman law to the analysis of the juridical sources contained in the Digest, and that
the investigation should be extended to other contemporary ancient sources and to
the subsequent developments of law in history, both in the civil and the common law.
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NOTES

1. This distinction was fixed in these terms by Demogue (1925), pp. 538-549, but it was
already used in Germany at the end of the nineteenth century, on the basis of the differ-
ence between locatio operarum and operis: Dernburg (1912), pp. 788-789 nt. 3.

2. Fiori (1999). The view has been accepted by, among others, du Plessis (2012).

3. For a more detailed analysis of these problems, see also Fiori (2003).
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. By ‘allocation of risk’ I mean the rules governing the distribution of losses between the

parties when unforeseen circumstances interfere with their performances, making the
contract more expensive for one party or less advantageous for the other. [ will not deal
instead with other issues related to the general subject of ‘risk’ in maritime law, such as
the so-called lex Rhodia de iactu or the receptum nautarum.

. This was also my idea in Fiori (1999), pp. 136-152 (with other references at p. 136

nt. 33-34).
See, e.g. R Koln IIT 147.

. Other reports involving the hiring of a ship are more complex. In a contract from AD

570 (R Lond. V 1714) the conductor also undertakes to carry out transport activities
for the owner and to restore and return the ship, except in the case of force majeure. In
other cases the hire has a duration of fifty to sixty years and tends to be confused with
a sale: these are the much discussed cases of the wobonpocioa (BGU IV 1157, 10 Bc;
P Lond. III 1164, AD 212; R Oxy. XVII 2136, ap 291).

See for all, Jakab (2006), pp. 94-95.

. Brecht (1962), pp. 61-67.
. Caution is recommended, especially by Meyer-Termeer (1978), p. 171; see, also, Brecht

(1962), pp. 3-27 (on the receptum nautarum).

For references see Fiori (2018), p. 524 nt. 64.

Artt. 376-383 Italian cod. nav.; art. L5423-8 French cod. trasp.; § 553 German HGB.
Artt. 384-395 Italian cod. nav.; art. L5423-10 French cod. transp.; § 557 German
HGB.

Artt. 384-395 Italian cod. nav.; art. L5423—13 French cod. transp.; § 527 German HGB.
Artt. 396-456 Italian cod. nav.; art. L5422—1. French cod. trasp.; §§ 481-493 and
536-551 German HGB.

See for all Holdsworth (1937), pp. 63-73.

On the ‘battle for the Law Merchant’ of the seventeenth century see for all, Hold-
sworth (1922), pp. 552-567; Id. (1937), pp. 140-153; and, more recently, Coquillette
(1988), pp. 106-114.

Those indicated in the text are the most important models but there is also the hir-
ing of the ship’s spaces (‘slot charter’), the time charter of a ship for a specific cargo
voyage (‘trip charter’), the time charter of a ship for a series of voyages between desig-
nated ports (‘consecutive voyage charter’), and the transport of a certain quantity of
goods within a certain period of time through an indefinite number of trips (long-term
freighting contract). On the types of charters, see Wilson (2010), pp. 3—18.

De Silvale v Kendall (1815) 4 M&S 37 (at 40) = 105 ER 749 (at 750): ‘by the policy of
the law of England freight and wages, strictly so called, do not become due until the
voyage has been performed’. Other examples include: Cook v Jennings (1797) 7 TR 381
= 101 ER 1032; Osgood v Groning (1810) 2 Camp. 466 = 170 ER 1220.

See again De Silvale v Kenddll (1815) 4 M&'S 37 (at 42) = 105 ER 749 (at 751):

if the charter-party be silent the law will demand a performance of the voyage, for no
freight can be due until the voyage is completed. But if the parties have chosen to stip-
ulate by express words, or by words not express but sufficiently intelligible to that end,
that a part of the freight (using the word freight) should be paid by anticipation, which
should not depend upon the performance of the voyage, may they not so stipulate?’.

Other references in Fiori (2018), pp. 528 nt. 88.
[ did it myself in Fiori (1999), pp. 139-144.
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23.
24.
25.
26.
217.

28.
29.

30.

31.

32.

33.
34.

35.
36.
37.
38.

39.

40.

41.

Roberto Fiori

See Wilson (2010), p. 86.

Alzon (1965), p. 242 and nt. 1121, followed by Robaye (1987), p. 64 and nt. 14.

Fiori (1999), p. 141, followed by Fercia (2002), p. 178; Id. (2008), p. 313 nt. 47. Both
possibilities are considered by Cerami and Petrucci (2010), p. 253.

Cf the sources where the aim of the locare conducere navem is made explicit: to
carry a cargo (D. 14.2.10.1), to sail from one port to another (D. 19.2.61.1), to
carry passengers or cargo (D. 14.1.1.3).

See Fiori (1999), p. 149 nt. 70.

See literature in Fiori (2018), p. 543 nt. 128.

On remissio mercedis see for all du Plessis (2003).

Obviously, in a bareboat charter, the obligation of the shipowner is not to provide a
ship that can only be loaded, but a ship that can actually sail, just as the obligation
of the owner of land is not to put at the tenant’s disposal any land, even if sterile,
but land that can actually be cultivated. This is apparently not perceived by Vacca
(2001), p. 285 nt. 73.

See for all Mayer-Maly (1956), p. 198; Rohle (1968), p. 219; du Plessis (2012), p. 131.
The idea dates back to the seventeenth century: see Fiori (2018), p. 546 nt. 135.
Moreover, if there were some responsibility of the cargo owner, the carrier would have
probably asked him not only for the payment of the freight but also — according to the
general rules (see Fiori (1999), pp. 103—115) — the id quod interest for having blocked
his activity for nine months.

See above, nt. 18. In some decisions it is said that the freight must be returned,
but the cases are different: in Le Buck v van Voisdonck (1554), in Select Pleas of the
Admiralty (Selden Society) 11 93, no cargo or passengers were loaded; in Roelandts v
Harrison (1854) 9 Ex 447 = 156 ER 189 the freight was payable on ‘final sailing’ of
the vessel, but the ship foundered in a canal between the docks and the open sea.
Another exception is Thompson v Gillespy (1855) 5 E&B 209 = 119 ER 459, where
the ship had sailed in an unseaworthy condition.

Literature in Fiori (2018), p. 547 nt. 139.

Ulpian recalls imperial constitutions not only when they are innovative, but also
when they confirm a point of view already advanced by jurists: see Honoré (2002),
pp. 156-157. However, if the case was undisputed, this time the quotation would
have really been useless.

See for all Rohle (1968), p. 218.

See e.g. Mayer-Maly (1956), p. 146; Vacca (2001), pp. 284-289.

Another fragment by the same jurist: D. 32.24.3 (Scaev. 16 dig.).

See Bas 53.1.59 (Scheltema, A VII, 2439-40) and sch. 5 ad Bas. 20.1.15 (Scheltema,
B III, 1182): 6 mpoypficag, with reference to D. 19.2.15.6; sch. 4 ad Bas. 48.5.41.4
(Scheltema, B VII, 2914), with reference to D. 40.7.40.5 (Scaev. 24 dig.).

Jordens (1990), pp. 271-285. It is doubtful whether in Scaevola’s fragment one
should read pro mutua or promutua: for promutuus and promutuum: see Caes. BCiv.
3.32; D. 40.7.40.5 (Scaev. 24 dig.).

When the sources deal with a real mutuum, they speak of mutuum accipere, not of
accipere pro mutuo (Quadrato (2007), p. 81); moreover, in the whole of Latin litera-
ture, the words pro mutuo make reference to a contract of mutuum only once: D.
46.1.54 (Paul. 3 quaest.).

Thiir (2010), pp. 757-768.
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Cf De Silvale v Kendall (1815) 4 M&S 37 = 105 ER 749; Manfield v Maitland (1821) 4
B&A 582 = 106 ER 1049; Wilson v Martin (1856) 11 Exch 684 = 156 ER 1005; Hicks
v Shield (1857) 7 EI&Bl1 633 = 119 ER 1380; Droege & Co v Suart (The Karnak) (1869)
6 Moo PC NS 136 = 16 ER 677; Allison v Bristol Marine Insurance (1876) 1 AC 209.
The solution was sometimes found thanks to express clauses qualifying the sum in one
sense or the other, by identifying who insured the sum (the cargo owner would only
insure the freight, because they do not bear the risk of the loan), or based on the pres-
ence or not of interest.

This is clearly stated in Compania Naviera General S.A. v Kerametal Ltd. (The Lorna I)
(1983) 1 Lloyd’s Rep 373 (at 374).

The memory of Caracalla’s rescriptum may be preserved in the Némos Rhodion nautikés —
the Byzantine collection of navigation rules most likely composed in the seventh or eighth
century AD (but based on older materials) — where it is said that if a disaster occurs during
navigation, the cargo owner cannot request the part of the freight they have anticipated
(fuivowdov), unless they gave it as a Tpoypeio (Nom. naut. 3.32).
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