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These change the natural greenhouse emissions which keep heat radiating from
Earth from leaving the atmosphere. The result is an increase in temperature with
various consequences, from loss of sea ice and accelerated sea level rise to long
draughts and stronger typhoons.

IT Climate Change and the Legal Protection of Cultural
Property and Heritage

1. Law versus Climate Change

Cultural property and heritage are affected by global climate change as is any-
thing else on earth which is composed of the same material with the same degree
of fragility for the type of climate change concerned, such as increasing rain falls,
rising sea level, etc. The fact that in many countries Cultural Heritage and prop-
erty is often protected by legislation does not, per se, exclude the climate change
threats. First, with regard to immovable Cultural Heritage, the law cannot re-
move it from its situs and protect it fully from the impact of nature. Second, with
regard to movable cultural property, the law can organize a removal of the prop-
erty from its situs and its gathering in museums, which does protect from most,
not all, impacts of nature. However, museums can hardly protect from flooding
or other serious effects of climate change. For instance, some museums in the
Czech Republic had to face unexpected floods. Again, the specificity and resist-
ance of each material does matter. For example, book collections are naturally
more affected by floods than marble columns or statues. Further, they require
cleaning and drying in addition to being disinfected if dangerous bacteria were
in the flood water. Preparedness to deal with emergency situations is a must for
most museums, foundations and collections. Standards have increased over the
years and today such measures include floods and any other emergency situa-
tion, whether or not they are climate change-related.

But climate change can do more than flooding a territory, including museums
and collections. From a legal perspective, it could go as far as cancelling a terri-
tory which is one of the constitutive elements of a State. A flat and small island
could be submerged in a few years or decades; its territory disappears, becoming
an underwater surface. At law, a State generally does not exist without a territory.
Also, international law is based on States with their territories, population and
governments. Without such elements a State no longer exists at law. If a popu-
lation leaves, the State disappears. Any cultural property still on the territory
would self-evidently no longer be legally protected by national legislation nor
by international law as the latter no longer regards the territory as part of a State
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bound by its rules. The State might appear again; nevertheless, if the sea level
would decrease, allowing a territory to be re-established with its population and
government.

All forms of international legal protection of cultural property and heritage
require a State that is bound by either a UNESCO Convention (or other similar
conventions) that it has ratified or its own national legislation or is invited by a
UNESCO declaration or recommendation to take action and ensure protection
of the heritage on its territory. When one takes a closer look at protection this
term is open-ended. It hides a variety of forms and effects, from measures of legal
protection to those that also include material protection. Unsurprisingly, they
entail a variety of thresholds in protection. With regard to those threats that cli-
mate change generally generates, the relevant forms of legal protection are limit-
ed to those legal measures that also include material protection. Declaring some
heritage inalienable, for instance, does not protect it from climate change or from
the ordinary and less aggressive and unpredictable annual climate change.

At the very least, climate change makes the protection of cultural property
and heritage more needed and more expensive. An increasingly larger number of
objects are affected by an increase of temperature and/or of humidity, and their
conservation requires more museums to be built and/or, in the existing museums,
more suitable equipment in terms of air conditioners, temperature stabilizers and
dehumidifiers. Such costs are unproblematic for the national authorities of some
countries, while problematic for other countries. Costs increase dramatically and
prevention becomes more problematic when the risk is flooding, typhoons, and
destruction of buildings where the museum or the collection is located.

2. Intangible Cultural Heritage Convention

Intangible Cultural Heritage is the most precarious form of heritage because it
cannot rely per se on a tangible body, be it movable or immovable, that nat-
urally lasts over time, at least some time. The UNESCO 2003 Convention for
the Safeguarding of the Intangible Cultural Heritage has currently reached the
remarkable number of 161 States Parties.! The terminology of intangible Cultural
Heritage is still problematic in the countries where for many centuries the term
of the tangible Cultural Heritage - be it movable or immovable - has been ap-
plied in a monopolistic manner both de facto and de jure. The terminology of in-
tangible Cultural Heritage is unproblematic and rooted in substance, stemming
from an anthropological approach to culture of a community.

1 Adopted 17 October 2003, entered into force 20 April 2006, 2368 UNTS 3.
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The international community gathered at UNESCO had to face these chal-
lenges, and many others, that the intangible dimension of culture raises, espe-
cially for the purposes of creating an international normative instrument. At the
end of the negotiations, the result achieved reads as follows:

For the purposes of this Convention,

1. the “intangible cultural heritage” means the practices, representations, expressions,
knowledge, skills — as well as the instruments, objects, artefacts and cultural spaces
associated therewith - that communities, groups and, in some cases, individuals
recognize as part of their cultural heritage. This intangible cultural heritage, trans-
mitted from generation to generation, is constantly recreated by communities and
groups in response to their environment, their interaction with nature and their
history, and provides them with a sense of identity and continuity, thus promoting
respect for cultural diversity and human creativity. For the purposes of this Con-
vention, consideration will be given solely to such intangible cultural heritage as is
compatible with existing international human rights instruments, as well as with
the requirements of mutual respect among communities, groups and individuals,
and of sustainable development.

2. The “intangible cultural heritage’, as defined in paragraph 1 above, is manifested
inter alia in the following domains:

(a) oral traditions and expressions, including language as a vehicle of the intangible

cultural heritage;

(b) performing arts;

(¢) social practices, rituals and festive events;

(d) knowledge and practices concerning nature and the universe;

(e) traditional craftsmanship.?

These practices, representations, expressions, knowledge and skills that commu-
nities and groups and at times individuals, recognize as part of their intangible
Cultural Heritage can be easily put in danger by climate change. For instance,
higher temperatures and longer periods of drought can rarefy and even extin-
guish some types of plants that were used in traditional knowledge and know
how, either as medicine or as raw material.

For instance, in its Decision 7.COM 8.3 the Intergovernmental Committee for
the Safeguarding of the Intangible Cultural Heritage®, the Committee first took
note of the following, an information which provides the reader some context:

“Noken is a knotted net or woven bag handmade from wood fibre or leaves by com-
munities in Papua and West Papua Provinces of Indonesia. Men and women use it
for carrying plantation produce, catch from the sea or lake, firewood, babies or small

2 Article 2.
3 Established under Article 5 of the Convention.
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animals as well as for shopping and for storing things in the home. Noken may also be
worn, often for traditional festivities, or given as peace offerings. The method of making
Noken varies between communities, but in general, branches, stems or bark of certain
small trees or shrubs are cut, heated over a fire and soaked in water. The remaining
wood fibre is dried then spun to make a strong thread or string, which is sometimes
coloured using natural dyes. This string is knotted by hand to make net bags of various
patterns and sizes. The process requires great manual skill, care and artistic sense, and
takes several months to master. The number of people making and using Noken is di-
minishing, however. Factors threatening its survival include lack of awareness, weaken-
ing of traditional transmission, decreasing numbers of craftspeople, competition from
factory-made bags, problems in easily and quickly obtaining traditional raw materials,
and shifts in the cultural values of Noken”*

Among these factors threatening survival, “competition from factory-made bags,
problems in easily and quickly obtaining traditional raw materials” are likely to
be the result of global warming, probably jointly with other causes. The making
of Noken often relies on branches, stems or barks of some kind of small trees
that are heated over a fire and then soaked in water. Such small trees grow under
certain conditions.

The Committee has decided to inscribe Noken, a multifunctional knotted or
woven bag which is a handcraft of the people of Papua, on the List of Intangible
Cultural Heritage in Need of Urgent Safeguarding,® and one of the considera-
tions is:

“The traditional know-how related to the Noken is in need of urgent safeguarding
because of risks of a gap in transmission to younger generations, competition from

4 UNESCO, Intergovernmental Committee for the Safeguarding of the Intangible Cul-
tural Heritage Decision 7.COM 8.3 (3-7 December 2012) ITH/12/7.COM/Decisions,
Paragraph 1.

5 Article 17 - List of Intangible Cultural Heritage in Need of Urgent Safeguarding:

1. With a view to taking appropriate safeguarding measures, the Committee shall es-
tablish, keep up to date and publish a List of Intangible Cultural Heritage in Need
of Urgent Safeguarding, and shall inscribe such heritage on the List at the request
of the State Party concerned.

2. The Committee shall draw up and submit to the General Assembly for approval
the criteria for the establishment, updating and publication of this List.

3. In cases of extreme urgency - the objective criteria of which shall be approved by
the General Assembly upon the proposal of the Committee — the Committee may
inscribe an item of the heritage concerned on the List mentioned in paragraph 1,
in consultation with the State Party concerned.
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modern and imported products, and the scarcity of traditional materials that are being
replaced by synthetic materials”®

Besides this Committee’s decision, in order to facilitate the safeguarding of the
intangible Cultural Heritage, the Convention has established an Intangible Cul-
tural Heritage Fund” and a system of international cooperation and assistance.®

The forms of such assistance may include: (a) studies concerning various
aspects of safeguarding; (b) the provision of experts and practitioners; (c) the
training of all necessary staff; (d) the elaboration of standard-setting and other
measures; (e) the creation and operation of infrastructures; (f) the supply of
equipment and know-how; (g) other forms of financial and technical assistance,
including, where appropriate, the granting of low-interest loans and donations.’

While such forms of assistance can satisfy a variety of scenarios and different
kinds of threats to the intangible Cultural Heritage, several of these forms can ef-
fectively contribute to reducing the threats that climate change generates for the
safeguarding of the intangible Cultural Heritage.

a) Conventions on Tangible Heritage

Tangible Cultural Heritage or property is the traditional subject matter of
UNESCO standard-setting instruments. Among other instruments, these
include:

o Convention on the Protection of the Underwater Cultural Heritage (Paris,
2 November 2001)*°

« Convention concerning the Protection of the World Cultural and Natural
Heritage (Paris, 16 November 1972)"

« Convention on the Means of Prohibiting and Preventing the Illicit Import,
Export and Transfer of Ownership of Cultural Property (Paris, 14 November
1970)*

6 UNESCO, Intergovernmental Committee for the Safeguarding of the Intangible Cul-
tural Heritage Decision 7.COM 8.3 (3-7 December 2012) ITH/12/7.COM/Decisions,

Paragraph 2 U.2.
7 Article 6.
8 Article 5.

9 Article 21.

10 Entered into force 2 January 2009, (2002) 41 ILM 37.
11 Entered into force 17 December 1975, 1037 UNTS 151.
12 Entered in force 24 April 1972, 823 UNTS 231.
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o Convention for the Protection of Cultural Property in the Event of Armed
Conflict with Regulations for the Execution of the Convention (The Hague,
14 May 1954)" and its First Protocol (The Hague, 14 May 1954) and Second
Protocol (The Hague, 26 March 1999)"

The size of this article clearly does not allow a detailed analysis of these conven-
tions. Generally, climate per se is not a variable in the protection of heritage that
is expressly considered and taken into account by these conventions.

b) World Cultural and Natural Heritage

An important exception is provided by the famous Convention concerning the
Protection of the World Cultural and Natural Heritage. With 190 States Parties
this Convention has the privilege to stand out as a nearly universally applic-
able convention. Under this Convention, each State Party submits to the World
Heritage Committee an inventory of property forming part of the Cultural and
Natural Heritage of their State which has outstanding universal value.

In addition, the Committee has the duty to establish, keep up to date and
publish, whenever circumstances shall so require, a List of World Heritage in
Danger, id est a list of the property appearing in the World Heritage List for the
conservation of which major operations are necessary and for which assistance
has been requested by a State Party. This List of World Heritage in Danger may
include only such property forming part of the Cultural and Natural Heritage as
is threatened by serious and specific dangers which include, inter alia, “threat of
disappearance caused by accelerated deterioration (...), destruction caused by
changes in the use or ownership of the land; major alterations due to unknown
causes; abandonment for any reason whatsoever; (...) calamities and cataclysms;
serious fires, earthquakes, landslides; volcanic eruptions; changes in water level,
floods, and tidal waves”."®

It is rather remarkable that this Convention, adopted in 1972 - at a time
where climate change was generally not considered per se, but simply as part
of the broader and general climate annual change - expressly includes weather-
related phenomena that would probably be associated with climate change today.
However, these causes were codified in 1972. Above all, these provisions do not
necessarily provide evidence of what one defines as climate change today. In fact,
it has rather been intended as a matter of principles. It has become clear that

13 Enterd into force 7 August 1956, 249 UNTS 240.
14 Entered into force 9 March 2004, (1999) 38 ILM 769.
15 Article 11 (4).
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Importantly, any thought that whatever is on the seabed is under threat and
needs to be removed is defeated by the clear principle that inspires the whole
Convention: “(t)he preservation in situ of underwater Cultural Heritage shall
be considered as the first option before allowing or engaging in any activities
directed at this heritage”.!® Self-evidently, this is not to say that preservation in
situ excludes any alternative that the preservation of the underwater Cultural
Heritage requires under the Convention and in its important Annex.

3. Why is Climate Change Generally not Taken into Account?

With the exception of the 1972 World Heritage Convention, generally Conven-
tions on the protection of Cultural Heritage and property do not expressly take
into consideration the climate factor or the more aggressive climate change in
today’s terminology. Why is not an easy question, but deserves to be asked. Fol-
low below some possible explanations.

1. Ordinary annual weather change and climate change vary significantly from
country to country. Conventions set out rules that address generally any
country regardless of its location on the globe and its degree of exposure to
such changes.

2. Such variation in annual weather change can be taken into account by each
country when it implements nationally the convention and its protection
obligations.

3. Behind the term of Cultural Heritage and property, a variety of materials exist
and each is more or less sensitive to climate (see above) and, more recently
to climate change; inversely, the conventions set out rules that address gener-
ally all the categories of heritage and property that fall under their scope of
application.

4. Some conventions, especially the less recent ones, have been negotiated at
a time when climate change was not yet identified as a matter both distinct
from and more unpredictable than, ordinary annual weather change.

IIT The Way Forward

It follows that the absence of a clear and explicit mechanism with regard to cli-
mate change in the UNESCO conventions at the time they were negotiated, as
well as in other conventions on the protection of Cultural Heritage and property

18 Article 2 (5).
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negotiated in the same period of time, can be easily explained. Reasonably, this
is not a real gap and does not deserve an objective and substantiated criticism. A
lot can be done by States Parties to such conventions in implementing them in
order to protect Cultural Heritage and property on their territories from the ef-
fects of climate change. This is in spite of the absence of such a clear and explicit
mechanism in the conventions.

In addition, States Parties do not only adhere to such conventions by imple-
menting them accordingly. It is their commitment towards implementation that
may already be considered binding given that these efforts serve as intentional
part of a State Party’s obligation to perform in good faith. Climate change, need-
less to say, may affect different parts of a national territory more than others.
However, once a State Party adopts a treaty in force it becomes binding upon it
and its entire territory.”

For future treaty-making undertakings, if and when the international com-
munity of States decides that the protection of cultural property and heritage
needs to expressly include climate change in international treaties, then the trea-
ties will be drafted differently and openly insert this variable into their mechan-
isms and provisions.

Until then, in addition to the proper implementation of treaty obligations by
each State Party, the international community of States may still take action, if it
so wishes, by inserting this new variable, climate change, and by dealing with it
properly in the Guidelines that States Parties to conventions may establish and
that already exist with regard to the Convention concerning the Protection of the
World Cultural and Natural Heritage and the Convention for the Safeguarding
of the Intangible Cultural Heritage. An alternative option or viable path for the
international community of States would be to negotiate ex novo another con-
vention in order to include climate change in the protection of Cultural Heritage
and property. Regarded realistically this approach appears rather questionable
in terms of needs and benefits as well as imponderabilitiy and other constraints.

That option would involve new intergovernmental negotiations and is neces-
sarily time-consuming. It would be faster and more flexible to embed provisions
on climate change in the Guidelines as if they were existent or anticipated already
in advance for a particular convention or at least for a common declaration of
understanding among States Parties towards a prospective convention. Again,

19 Vienna Convention on the Law of Treaties; adopted 23 May 1969, entered into force
27 January 1980, 1155 UNTS 331, Articles 26 and 29.
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both options are not necessary if States Parties already include climate change in
their protection of cultural property and heritage.

There is no doubt that climate change is internationally a serious matter. Be-
ing so, it is common sense for States to protect cultural property and heritage
in particular, from the new and most devastating threats that climate change
represents. These threats add significantly and in unprecedented terms to those
related to the ordinary annual climate changes and effect of climate on the nat-
ural decay of elements. Ensuring proper mitigation measures for each category
of heritage and property, in view of its material and resistance appears more
promising and effective for the sake of expedient protection than engaging in
a new negotiation for a new convention and waiting for its adoption and entry
into force. First, by proper implementation by States Parties, of treaty obliga-
tions and of their national existing legislation if adequate from this perspective;
second by devising suitable Guidelines or common understandings on existing
conventions.
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282 elements of intangible Cultural Heritage have been inscribed so far on
the Representative List of the Intangible Cultural Heritage of Humanity (es-
tablished by Article 16 CSICH), 38 on the List of Intangible Cultural Heri-
tage in Need of Urgent Safeguarding (provided for by Article 17 CSICH), and
12 programmes, projects and activities have been inscribed on the Register of
Best Safeguarding Practices." In symbolic terms, the adoption of the CSICH
determined an epochal step in the context of the process of development of
international law on Cultural Heritage; in fact, it epitomized the completion of
the evolution of UNESCO standard-setting toward embracing a holistic con-
cept of Cultural Heritage, including not only the material aspects of culture
but also the intangible ones.”” The CSICH, therefore, was quite appealing for
non-Western countries, in the context of which the understanding of culture is
generally conceived, at least for a large percentage, in its intangible aspects. In
fact, since the beginning of its negotiating process, the CSICH was particularly
promoted and supported by African, Asian and Latin American countries.'®
Another factor determining the huge success achieved by the CSICH is rep-
resented by the circumstance that virtually no real state obligations - in the
technical sense of the term - are included in its text. The duties of states parties
are in fact expressed in quite soft terms and the Convention looks like a sort
of manifesto proclaiming the right of states — to be recognized and blessed by
the international community - to appropriately safeguard their own intangi-
ble Cultural Heritage. Last but not least, a third reason of the success of the
CSICH is represented by the perspective that states may use the Convention
as a tool for promoting their international visibility, to an equivalent extent of
what happens with the WHC; the fact of replicating the model of the latter,
based on the listing system, actually makes such a perspective very concrete
and appealing.

14 See UNESCO, ‘Lists of Intangible Cultural Heritage and Register of Best Safeguard-
ing Practices’ www.unesco.org/culture/ich/index.php?lg=en&pg=00559 accessed 24
November 2014.

15 Generally on intangible Cultural Heritage and the CSICH see, inter alia, Federico
Lenzerini, Intangible Cultural Heritage: The Living Culture of Peoples’ (2011) 22 Eur
J Intl L 101; Lucas Lixinski, Intangible Cultural Heritage in International Law (Oxford
University Press 2013).

16 The very term ‘intangible Cultural Heritage’ is considered to correspond to a ‘loose
Eng- lish translation’ of the Japanese expression mukei bunkazai; see Richard Kurin,
‘Safeguarding Intangible Cultural Heritage: Key Factors in Implementing the 2003
Convention’ (2007) 2 International Journal of Intangible Heritage 9, 10.
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The CSICH, however, has (or should have) the purpose of safeguarding the
common good of intangible Cultural Heritage to the benefit of the international
community, rather than a state interest. In this respect, the fact of structuring the
operational part of the CSICH according to the model of the WHC appears to be
inadequate to ensure appropriate safeguarding for the specificities of intangible Cul-
tural Heritage. The present writer underlined this aspect at the second meeting of
experts, preceding the negotiations leading to the adoption of the CSIHC, taking
place in Rio de Janeiro in January 2002. He emphasized that ‘the schema of the 1972
World Heritage Convention might not be the suitable model for Intangible Cultural
Heritage ... alegal approach should perhaps avoid the establishment of a List based
on selective criteria of importance. The latter might give rise to arbitrary discrim-
ination among cultures."” The ‘anti-lists’ position was shared by the majority of in-
dependent experts, but since the beginning, the intention within UNESCO was to
replicate the model of the WHC. This approach easily took the lead at the diplomat-
ic negotiations'® because it was shared by the most influential state delegations. In
fact, it was never seriously challenged, not even when the Norwegian delegate raised
the fact that the listing system is not appropriate for intangible Cultural Heritage."

In objective terms, however, the fact remains that the model in point is not the
best one - to say the least — in view of appropriately safeguarding intangible Cul-
tural Heritage in light of its specificities and its cultural and spiritual significance,
particularly for the communities specifically affected. Indeed, listing intangible
Cultural Heritage betrays the inherent value of such a heritage as mirroring the
cultural identity of its creators and bearers. In factual terms, the very circum-
stance of listing inherently presupposes the taxonomy of different manifestations
of the heritage concerned; this unavoidably leads to an instinctive perception that
the listed examples are particularly valuable and in some way more important
than similar manifestations of intangible heritage not included in the same lists.
In other words, the establishment of a hierarchy among the different examples of
Cultural Heritage ultimately leads to a (mis)understanding - especially among
the general public - that certain examples of intangible Cultural Heritage are

17 See UNESCO International Meeting of Experts, ‘Intangible Cultural Heritage: Pri-
ority Domains for an International Convention’ Rio de Janeiro, Brazil (22-24 Janu-
ary 2002) Final Report www.unesco.org/culture/ich/doc/src/00074-EN.pdf accessed
23 September 2013, 8.

18 The present writer was a member of the Italian delegation throughout the whole
length of the negotiations leading to the adoption of the CSICH.

19 See Janet Blake, Commentary on the UNESCO 2003 Convention on the Safeguarding of
the Intangible Cultural Heritage (Institute of Art & Law 2006) 79.
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better than others. While this approach can be appropriate — at least partially —
for monumental heritage, it is totally improper for immaterial heritage, exactly
for the reason that its main significance rests not on its exterior qualities, but
rather on the cultural value it has for its creators and bearers. In fact, the main
objective of the CSICH, as specified by its Article 1, is ‘to ensure respect for the
intangible Cultural Heritage of the communities, groups and individuals con-
cerned’; this means that the rationale of the safeguarding of the heritage in point
is (rectius: should be) grounded on the perception of its significance as an elem-
ent of the cultural identity of such communities, groups and individuals. Fur-
thermore, one should consider that the action for the safeguarding of intangible
Cultural Heritage pursues the goal of preserving the inherent value of the said
heritage as a vehicle for the protection of cultural diversity. In this respect, it is
evident that whatever value judgment based on external perceptions determined
by its different elements is in principle incompatible with the value of diversity.
The ultimate danger of the approach in point is represented by the possibility that
listing intangible Cultural Heritage may implicitly lead to provoke an instinctive
classification of the different communities which create such a heritage, deter-
mining an unconscious perception in the public that the communities whose
intangible Cultural Heritage is listed are more valuable than others.

Against the reasoning just developed one could object that the Representa-
tive List of the Intangible Cultural Heritage of Humanity is contemplated only
(i)n order to ensure better visibility of the intangible Cultural Heritage and
awareness of its significance, and to encourage dialogue which respects cultural
diversity’; therefore, it would not imply any classification among the different el-
ements of intangible Cultural Heritage based on their quality or value. However,
even though this can be true in theory, in practice it is unlikely that the existence
of a list will not be perceived by the public as creating a value-based classifi-
cation among the existing examples of intangible Cultural Heritage, especially
among those of a similar kind (e.g. examples of music or theatre representations,
which are apparently very similar to each other but, in reality, may be profound-
ly different on account of the fact that they are part of the cultural identity of
different communities). The experience of the WHC clearly shows that this con-
clusion is hardly rebuttable; in fact, although (as previously noted) it includes a
provision — Article 12 — establishing that the protection accorded by the Con-
vention must not be limited to listed properties, in practice such a provision has
remained virtually unapplied and attention has been devoted only to properties

20 See note 8 above and corresponding text.
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inscribed on the WHL. Furthermore, it can hardly be asserted that the Repre-
sentative List of the Intangible Cultural Heritage of Humanity — around which
the safeguarding of the intangible Cultural Heritage at the international level is
centred — may represent a legal guarantee for the heritage concerned; it rather
appears as a tool for states to obtain visibility for the intangible heritage located

in their own territory.

III The Common Structure of the WHC and the CSICH
and the Threats of Climate Change

It is a fact that the two conventions under debate have many things in common.
This holds true not only with respect to their equivalent structure and content,
but also for the philosophical rationale inspiring them. Indeed, most probably,
the reason why they are almost identical in terms of structure and content is
exactly due to their equivalent rationale. While I do not want to question the fact
that the initiators of the movement leading to the adoption of the WHC were
moved by the noble intention of safeguarding the common good of Cultural
Heritage in the general interest of humanity, at the same time one may easily im-
agine that since the first rounds of negotiations state representatives perceived
its enormous potentialities in terms of raising states” international visibility and
increasing their attractiveness under different perspectives. The same percep-
tion certainly persuaded most countries in the world to support the adoption
of the CSICH and to extensively ratify it.>! The result is two conventions which
— although having the huge merit of establishing very successful and efficient
legal frameworks for the protection/safeguarding of, respectively, tangible/im-
movable and intangible Cultural Heritage — pay a huge tribute to the tradition-
al idea of state sovereignty. They in fact put in the hands of states parties the
competence/power to determine which elements of heritage are to be protected/
safeguarded and the extent to which protection/safeguarding is actually to be
accorded. The text and recent practice of the WHC make it crystal clear. As for
the former, it is enough to note that no property may be inscribed on the WHL
without an explicit request in this respect by the territorial government,? as well
as that international assistance may be activated by the World Heritage Com-
mittee only upon request of the state concerned.”® With respect to the latter, one

21 See above, text corresponding to note 13.

22 See Article 11(3), stating that ‘(t)he inclusion of a property in the World Heritage List
requires the consent of the State concerned.

23 See Articles 13(1) and 19.
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control - on the former than on the latter. Sometimes intangible Cultural Heri-
tage is simply invisible; consequently, it just disappears (this happens in the
world on a daily basis), and sometimes nobody realizes that, if not the com-
munities specifically concerned. Secondly, in reproducing the model of the
WHC, the CSICH has established a system which, although characterized by
equivalent provisions, is much less effective than the WHC in terms of poten-
tial action against the effects of climate change; this is due to the different na-
ture — under many perspectives — of the two categories of heritage concerned.
In fact, while tangible heritage has a material structure on which the necessary
measures may be directly put into concrete operation - id est measures ad-
dressing the property as such (e.g. restoration, application of layers of protect-
ive materials, reinforcement of the structure of a building, cleaning, etc) - this
obviously does not apply to intangible heritage, for its ethereal character. When
an element of intangible Cultural Heritage is threatened by climate change,
clearly the right remedy cannot be that of modifying the nature and character-
ization of the element concerned; this would in most cases prejudice its very
cultural significance for its creators and bearers. Therefore, the only acceptable
option is to act on the root causes of climate change with specific respect to
the heritage concerned. It is obvious that this is particularly difficult, because
intangible Cultural Heritage is by its very nature a living heritage, and, since
climate change usually forces people to modify their living conditions, habits
and traditions, it consequently forces an artificial (nonspontaneous) change
in the intangible heritage as well, leading it to lose its distinctive cultural sig-
nificance, if not to disappear. For example, when a community is forced to
leave its ancestral lands for climate-change-related reasons (one may think,
for instance, about the so-called environmental refugees, id est those who are
forced to leave an island where they lived which is being submerged due to the
increment of the sea level), all elements of intangible Cultural Heritage linked
to that specific land will inevitably disappear. Even without any need to refer
to such extreme situations, climate change may force communities and even
individuals to change their habits so as to adapt them to the new climatic real-
ity, with a consequent loss of intangible Cultural Heritage. Alternatively, it may
lead to changes in environmental conditions which are essential for an element
of intangible Cultural Heritage to properly fulfil its cultural role as well as to be
appropriately preserved and transmitted to future generations. If one takes a
look at the two lists established by the CSICH, she/he may easily pick elements
of intangible Cultural Heritage which are potentially or actually threatened by
climate change. For example, the official Web page of the Yaokwa, the Enawene
Nawe people’s ritual for the maintenance of social and cosmic order (included
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The two lists established by the CSICH, however, inescapably offer a very
limited picture of the infinite variety of the intangible Cultural Heritage of the
world. Many examples of the heritage in point threatened by climate change may
therefore be found outside them. It suffices to think about all ice-related trad-
itional practices; for instance, ice-melting in the Arctic is progressively forcing
the native Inuit to change their traditional way of life, implying a huge and ir-
replaceable loss of intangible Cultural Heritage.”

Threats to intangible Cultural Heritage determined by climate change are to-
day a daily reality all over the world, and the CSICH does not include any provi-
sion dealing with the problem in point. Also, unlike the Operational Guidelines
of the WHC, no mention of climate change is included in the Operational Di-
rectives for the implementation of the Convention for the Safeguarding of the
Intangible Heritage (Operational Directives).*® Certainly the Convention does
not prevent the possibility of taking action in view of safeguarding intangible
Cultural Heritage against the effects of climate change. This may be done, first
of all, through inscribing an element of such a heritage on the List of Intangible
Cultural Heritage in Need of Urgent Safeguarding, allowing the element con-
cerned to have privileged access to international assistance pursuant to Article
20(a) CSICH. Also, according to Article 11(a) states parties have the duty to ‘take
the necessary measures to ensure the safeguarding of the intangible Cultural
Heritage present in (their) territory, which may well include measures having
the purpose of opposing the effects of climate change. Furthermore, the scien-
tific, technical and artistic studies, as well as research methodologies, to be fos-
tered with a view of effectively safeguarding the intangible Cultural Heritage, in
particular the intangible Cultural Heritage in danger, pursuant to Article 13(c),
may concern action against climate change. Last but not least, action against
climate change may be promoted through putting into practice the general duty
of international cooperation contemplated by Article 19, by virtue of which
states parties ‘undertake to cooperate at the bilateral, subregional, regional and
international levels’ in the general interest of humanity.®® These, however, are

47 See Ed Struzik, As Arctic Melts, Inuit Face Tensions with Outside World™ environ-
ment360 (1 October 2012), e360.yale.edu/feature/as_arctic_melts_inuit_face_
tensions_with_outside_world/2577/accessed 5 October 2013.

48 www.unesco.org/culture/ich/index.php?lg=en&pg=00026 accessed 5 October 2013.

49 Including, inter alia, ‘the exchange of information and experience, joint initiatives,
and the establishment of a mechanism of assistance to States Parties in their efforts to
safe-guard the intangible Cultural Heritage’; see Article 19(1).

50 See Article 19(2).
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Thus, the emissions trading mechanism created a new commodity. However, since
carbon dioxide is the principal GHG, people speak of carbon trading rather than
emission reductions. Carbon is now traded like any other commodity. Apart from
actual emissions units, other units can be traded under the Kyoto Protocol’s emis-
sions trading scheme: ‘removal units’ on the basis of land use, land-use change and
forestry activities such as reforestation; ‘emission reduction units’ generated by a
joint implementation project; certified emission reductions generated from a clean
development mechanism project activity. Transfers and acquisitions of these units
are tracked and recorded through the registry systems under the Kyoto Protocol.

These market-based mechanisms are meant to: (i) enable industrialized States
Parties to meet their emission targets in a cost-effective way; (ii) to stimulate
technology transfer and ‘green’ investments; (iii) encourage the private sector
and developing countries to contribute to emission reduction efforts.

All in all, the UNFCCC and the Kyoto Protocol require State action. In this
respect it is necessary to distinguish between adaptation and mitigation. Adapta-
tion refers to “adjustments in ecological, social, or economic systems in response
to actual or expected climatic stimuli and their effects or impacts. It refers to
changes in processes, practices, and structures to moderate potential damages
or to benefit from opportunities associated with climate change”® Therefore, it
focuses on reducing vulnerability to the impacts of climate change.

Solutions to adapt to the effects of climate change take many shapes and forms
depending on the context and the specific impacts of climate change. For instance,
it can range from building flood defences, setting up early warning systems for
cyclones and switching to crops that fare better under drought conditions to rede-
signing communication systems, business operations and government policies.®
On the other hand, mitigation corresponds to any “anthropogenic intervention
to reduce the sources or enhance the sinks of greenhouse gases” Therefore, it
refers to actions that lead to reducing the emissions of GHGs.*

82 IPCC, ‘Third Assessment Report, Synthesis Report, Working Group II: Impacts,
Adaptation, and Vulnerability (Chapter 18.2) (2001) www.grida.no/publications/
other/ipcc_tar/?src=/climate/ipcc_tar/wg2/644.htm accessed 27 July 2013.

83 See UNFCCC, Focus: Adaptation’ unfccc.int/focus/adaptation/items/6999.php
accessed 27 January 2014.

84 IPCC, ‘Third Assessment Report, Synthesis Report, Working Group III: Mitigation
(Appendix II: Glossary) (2001) www.grida.no/publications/other/ipcc_tar/?src=/
climate/ipcc_tar/wg3/466.htm accessed 27 July 2013.

85 See UNFCCC, Focus: Mitigation” unfccc.int/focus/mitigation/items/7169.php accessed
27 January 2014.
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V What Relationship between Cultural Heritage
and Climate Change?

Having explored the legal regimes for the protection of Cultural Heritage and the
global climate, it is now necessary to examine the interface between these areas
of international law. The main goal of this analysis is to discuss whether these
legal systems should become mutually supportive at both the legal and policy
levels.

However, the analysis that follows will focus only on the WHC. This is for
three main reasons: the issue of climate change has been examined and internal-
ized by the WHC Committee; the direct, social and cultural effects on several
WHC sites have been vastly documented; it is critical to the survival of many
items of Cultural Heritage that the WHC works closely with the climate change
regime. At this juncture, it must also be emphasized that this convention ap-
plies to heritage as defined in Articles 1 and 2 situated on the territory of States
Parties, whether or not this heritage has been inscribed on the WHC List under
Article 11.5

1. The Story So Far

The foregoing examination reveals that climate change law neither addresses
the impacts of climate change on Cultural Heritage nor contains references to
UNESCO treaties. For instance, there is no Kyoto Protocol’s CDM projects di-
rectly involving Cultural Heritage.” One could find various explications to this
lacuna. First, it can be argued that in 1992, when the UNFCCC was concluded,
the scientific community had not yet realized what consequences could arise
from the changing climate. Second, it can be submitted that the protection of
Cultural Heritage is not reflected in climate change instruments because it has
been too difficult for environmental negotiators to include this issue into the
already thorny climate change negotiations. Third, it can be argued that in the
face of catastrophic predictions regarding climate change, the less appalling con-
sequences regarding individual sites have been overlooked.

By way of contrast, although the WHC does not mention climate change
specifically, the WHC Committee has underlined the key role of the IPCC, the

86 Guido Carducci, ‘Articles 4-7: National and International Protection of the Cultural
and Natural Heritage’ in Francioni and Lenzerini (n 62) 103, 113.

87 See UNFCCC, ‘Project Search’ cdm.unfccc.int/Projects/projsearch.html accessed
27 January 2014.
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UNFCCC and the Kyoto Protocol in various documents. The Report affirms that
“mitigation at the global and States Parties level is the mandate of the UNFCCC
and its Kyoto Protocol”® and that the WHC Committee “could collaborate with
the UNFCCC secretariat on Climate Change issues by presenting information
at the Conference of the Parties (COP) and subsidiary bodies meetings [...]”%
Moreover, the Strategy states that the “UNFCCC is the UN instrument through
which mitigation strategies at the global and States Parties level is being ad-
dressed” and that the “World Heritage community could participate in climate
change mitigation” by providing “information to IPCC and UNFCCC on the
impacts of climate change” on WHC sites and by assisting them in tailoring miti-
gation strategies and in encouraging site-based reduction of GHG emissions.”
The Policy Document calls for increased cooperation between WHC bodies and
other international conventions and organizations working on climate change.
For instance, it states that the World Heritage Centre and the Advisory Bodies
“will seek to take advantage of synergies to better coordinate and enhance ef-
fective implementation” of the WHC “by capitalizing upon each organization’s
strengths, and aiming to avoid overlap and duplication with, and respect the
individual mandates of, other international organizations and mechanisms”;
and that the “World Heritage Centre will strengthen its relationship with the
UNFCCC and IPCC Secretariats, which are the key international organizations
working on climate change”® Moreover, the Policy Document establishes that
climate change should be considered in the application of the WHC and the Op-
erational Guidelines, id est in the preparation of nominations, in the drafting and
implementation of the management plans by States Parties, in the monitoring by
the WHC Committee and in the reporting by States Parties.?? Finally, the Opera-
tional Guidelines call for “appropriate co-ordination and information-sharing
between the World Heritage Convention and other Conventions, programmes
and international organizations related to the conservation of Cultural and nat-
ural heritage”, including the UNFCCC.*”

In sum, it appears that Cultural Heritage law and climate change regulation
are not mutually supportive. To use a metaphor, it is as if, within the UN family,

88 UNESCO, ‘Report’ (n 12) Paragraph 6; see also Paragraphs 7, 77, 121, 124-125.
89 Ibid Paragraph 61.

90 UNESCO, ‘Strategy’ (n 49) Paragraphs 17-19.

91 UNESCO, ‘Policy Document’ (n 54) 4.

92 1Ibid 6-8.

93 UNESCO, ‘Operational Guidelines’ (n 56) Paragraphs 42, 44.
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one of the sisters is so absorbed in her own pursuits to the point of ignoring one
of her sisters and their commonalities.

2. Synergies between Treaty Regimes

Various questions arise as a result of the existing state of affairs: does it make
sense to argue for the establishment of reciprocal linkages between Cultural
Heritage and climate change law? Would a more coordinated international legal
response permit to enhance the protection of these two fundamental global
public goods? What are the most reasonable solutions to build synergies between
these two areas of international law?

The main reason in favour of the establishment of synergies between Cultural
Heritage and climate change law is that this could bring about various advan-
tages. This is due to the fact that State obligations under these regimes appear to
be complementary:* while the main goals of climate change regulation are about
environmental protection, sustainable development and the preservation of eco-
systems for present and future generations, the main objective of the Cultural
Heritage regime is the preservation of all tangible and intangible manifestations
of culture having artistic, historical and symbolic values, and their transmission
to future generations.” Today, cultural assets can be seen as part of the environ-
ment where they have been created and as an essential component of the identity
and history of the people who created them or for whom they were created. This
role of Cultural Heritage as part of public space opens the way to a holistic ap-
proach to heritage, id est an approach that brings together Cultural and Natural
Heritage.*

The Policy Document cites some key advantages. First, it emphasises that
WHC properties could be used “as a means to raise awareness about the impacts
of climate change upon World Heritage to act as a catalyst in the international

94 Humphreys (n 5) 11.

95 On this commonality see Article 1 of the 2001 Universal Declaration on Cultural
Diversity, which famously states that “[...] cultural diversity is as necessary for hu-
mankind as biodiversity is for nature. In this sense, it is the common heritage of hu-
manity and should be recognized and affirmed for the benefit of present and future
generations”. Resolution adopted on the report of Commission IV at the 20" plenary
meeting (2 November 2001) Records of the General Conference 31* Session Paris,
15 October to 3 November 2001 Volume 1 Resolutions.

96 Francesco Francioni, ‘Public and Private in the International Protection of Global
Cultural Goods’ (2012) 23 Eur J Intl L 719, 721.
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>

debate and obtain support for policies to mitigate climate change”’” In other
words, the iconic character of WHC sites can be seen as an asset for raising
public concern and building up support to take preventive and precautionary
measures in the context of climate change. The idea is that the loss of WHC
sites is likely to be more tangible and immediate to people than meteorology
and physical science. Second, there is the comparative advantage of WHC sites,
id est the fact that they “can serve as laboratories where monitoring, mitigation
and adaptation processes can be applied, tested and improved”. The World Heri-
tage Centre can thus promote, in cooperation with the States Parties, “the use
of WHC properties in the activities of other conventions, international bodies
and programmes working on climate change” because “(a)ctions taken at these
iconic properties [...] can influence the adoption of good management practices
elsewhere”*®

To mobilise the policy value and the legal force of Cultural Heritage in the
development of synergies with the climate change regime, the injection of Cul-
tural Heritage concerns into climate change negotiations is crucial. One way to
do so is through the adoption of a more proactive approach on the part of the
WHC Committee. This could exercise pressure on the States and international
organizations claiming leadership in matter of climate change demanding that
the WHC be explicitly taken into consideration in the definition of mitigation
strategies. Such an approach would be in line with the findings of the increased
cooperation between WHC bodies and the international organizations working
on climate change contained in the Policy Document® and with Article 13(7)
WHC, which provides that the WHC Committee “shall cooperate with interna-
tional and national governmental and non-governmental organizations having
objectives similar to those of this Convention”.

3. A Critical Appraisal

Although the establishment of synergies and linkages between the two areas of
law under examination seems both desirable and necessary, this proactive hy-
pothesis needs be considered in light of the following issues: (a) the functioning
of the climate change regime; and (b) the nature and extent of States’ obligations
under the WHC.

97 UNESCO, ‘Policy Document’ (n 54) 9.
98 Ibid 4.
99 Seen?9l.
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a) The Functioning of the Climate Change Regime

It is a fact that both the UNFCCC and the Kyoto Protocol (and the post-Kyoto
regime) aim at combating anthropogenic global warming through cost-effective
policies and measures. In this respect, Article 3(3) of the UNFCCC establishes
that States Parties

(S)hould take precautionary measures to anticipate, prevent or minimize the causes of
climate change and mitigate its adverse effects. Where there are threats of serious or
irreversible damage, lack of full scientific certainty should not be used as a reason for
postponing such measures, taking into account that policies and measures to deal with
climate change should be cost-effective so as to ensure global benefits at the lowest pos-
sible cost.

This approach has been heavily criticized. In particular, it has been maintained
that the reductions agreed upon with the Kyoto Protocol (and the post-Kyoto
regime) are inadequate and too modest to stabilize concentration of GHG emis-
sions and to reverse current global warming and climate change trends. It has
also been held that the Kyoto Protocol “can be considered as only a first and rela-
tively small step towards stabilizing the climate”'® The main problem is that the
Protocol required only a small percentage of GHG emissions reduction - 5 per
cent below 1990 levels between 2008 and 2012 - and only from industrialized
States. This is an extremely modest requirement that, even if it were carefully
fulfilled, could not curb the problem.!’! Indeed, to avoid temperature increases
beyond 2°C above preindustrial temperatures, States should commit to greater
reductions in GHG emissions than those called for by the Kyoto Protocol.'®
The market-based mechanisms introduced by the Kyoto Protocol - Joint
Implementation, CDM, Emissions Trading — have also attracted several criti-
cisms. On the one hand, it has been argued that the solution to climate change
should not lie in the dogma of market freedom and price mechanism. Many
critics maintain that this approach is absurd because it encourages profit from
pollution and subjects the development of green technologies to the approval of
the market. These market-based mechanisms tend to reduce the natural world
to a purely economic resource.'”® On the other hand, the mechanisms intro-

100 Scott Barrett, Why Cooperate? The Incentive to Supply Global Public Goods (OUP
2007) 91.

101 Leal-Arcas (n 78) 245.

102 Thorson (n 38) 265.

103 Adelman Sam, ‘Rethinking Human Rights: The Impact of Climate Change on the
Dominant Discourse’ in Stephen Humphreys (ed) (n 1) 159, 164.
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duced by the Kyoto Protocol obviate the fact that human life emerged from,
and is dependent upon, the Earth’s natural resource base and that human be-
ings have a unique capacity to alter the environment.'**In addition, by relying
on market-based mechanisms, States and international organizations neglect
the bitter lesson of the contemporary financial crisis and banking scandals that
the market can no longer be trusted to self-regulate. In connection with this, it
should be mentioned that chemical, wind, gas and hydro companies routinely
abuse these systems by claiming emission reduction credits for projects that
should not qualify.'®

Accordingly, it appears that the abovementioned WHC Committee’s defer-
ence to the UNFCCC system is misplaced.

From a political perspective, while the UNFCCC is optimally positioned to
address the effects of climate change at the national and international levels, it
has not fulfilled its promise to date. For this reason, the UNFCCC - and by
extension the Kyoto Protocol - has been characterized as a quintessentially
failed regime'*because it results from consensus-driven and welfare-based solu-
tions.'”” As a result, the climate change regime falls short of setting the necessary
reductions in GHG emissions. Therefore, there is a real threat that much of the
world’s Cultural and Natural Heritage will be lost if the WHC Committee waits
for the UNFCCC to ‘solve’ the climate change problem.

From a legal perspective, deference to the UNFCCC by the WHC Commit-
tee seems grounded on the principle lex specialis derogat legi generali, id est the
principle that more detailed and specific norms ought to prevail against more
general rules. In other words, the WHC Committee may have held the position
that, as the UNFCCC was established to mitigate anthropogenic GHG emis-
sions, States should use this regime also to address the problem of the impacts
of climate change on Cultural Heritage.'” However, the lex specialis principle is
only relevant when legal norms clash. But in the case of the relationship be-
tween the UNFCCC and the WHG, it does not seem applicable because there is
no language in the former treaty that evinces the intent to displace potentially

104 Dinah Shelton, ‘Equitable Utilization of the Atmosphere: A Rights-Based Approach
to Climate Change?’ in Stephen Humphreys (ed) (n 1) 91, 115.

105 John Vidal, ‘Billions Wasted on UN Climate Programme’ Guardian (London,
26 May 2008).

106 Burns (n 47) 160.

107 Humphreys (n 5).

108 Burns (n 47) 158.
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parallel mandates under other regimes to address climate change.'® It can be
presumed that the parties would have included such language if this was their
intent. Moreover, it has been rightly pointed out that the lex specialis is the WHC
because it contains the more detailed and specific norms in matters of protection
of cultural assets in contrast to the more generalized mandate of the UNFCCC to
protect the climate system.'"

b) The Nature and Extent of States’ Obligations under the WHC

The WHC defines the obligations of States Parties mainly in Articles 4, 5 and 6.
Article 4 states:

Each State Party to this Convention recognizes that the duty of ensuring the identifica-
tion, protection, conservation, presentation and transmission to future generations of
(cultural heritage sites) situated on its territory, belongs primarily to that State. It will do
all it can to this end, to the utmost of its own resources and, where appropriate, with any
international assistance and co-operation [...] which it may be able to obtain.

Thus States Parties accept the commitment to take all necessary actions to pre-
serve any item of Cultural or Natural Heritage situated on their territory because
their “deterioration or disappearance [...] constitutes a harmful impoverishment
of the heritage of all the nations of the world”""! Nevertheless, the WHC leaves
it mostly to the States Parties to decide how to meet their obligations. Article 5
reads:

To ensure that effective and active measures are taken for the protection, conservation
and presentation of the cultural and natural heritage situated on its territory, each State
Party [...] shall endeavor, in so far as possible, and as appropriate for each country:
(a) to adopt a general policy which aims to give the cultural and natural heritage a func-
tion in the life of the community and to integrate the protection of that heritage into
comprehensive planning programmes; (b) to set up within its territories, where such
services do not exist, one or more services for the protection, conservation and pres-
entation of the cultural and natural heritage with an appropriate staff and possessing
the means to discharge their functions; (c) to develop scientific and technical studies

109 The principle lex posterior derogat legi priori, which is codified in Article 30 VCLT
and which provides that where two treaties are concluded relating to the same sub-
ject matter the later treaty prevails, is inapplicable as between the WHC and the
UNFCCC because they do not relate to the same subject matter. Catherine Redg-
well, “The World Heritage Convention and other Conventions Relating to the Pro-
tection of the Natural Heritage’ in Francioni and Lenzerini (n 62) 377, 395.

110 Burns (n 47) 159-160.

111 WHC, preamble, second recital.
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and research and to work out such operating methods as will make the State capable
of counteracting the dangers that threaten its cultural or natural heritage; (d) to take
the appropriate legal, scientific, technical, administrative and financial measures neces-
sary for the identification, protection, conservation, presentation and rehabilitation of
this heritage; and (e) to foster the establishment or development of national or regional
centres for training in the protection, conservation and presentation of the cultural and
natural heritage and to encourage scientific research in this field.

Articles 4 and 5 are broad, potentially leaving much room for State Party dis-
cretion as to the exact nature of the respective responsibilities. The language
used - “to the utmost of its own resources’, “where appropriate”, “endeavor”, “in
so far as possible” - indicates that these articles do not impose legally binding
obligations.''

Article 6 is less discretionary. It provides that “it is the duty of the interna-
tional community as a whole to co-operate” for the protection of WHC sites'"?
and that the “States Parties undertake [...] to give their help in the identification,
protection, conservation and presentation of the Cultural and Natural Heritage
[...] if the States on whose territory it is situated so request”'** Finally, it estab-
lishes that each “State Party [...] undertakes not to take any deliberate measures
which might damage directly or indirectly the cultural and natural heritage [...]
situated on the territory of other States Parties to this Convention”.""* The scope
of Article 6(3) is both broad and narrow: it is narrow because only deliberate
measures are covered; it is broad because it concerns any measure which may
directly or indirectly damage Cultural Heritage.

All in all, Articles 4, 5 and 6 comprise the responsibility to cooperate to pro-
tect Cultural Heritage sites and to ensure that actions taken within a national
territory do not cause damage or deterioration of items of Cultural Heritage situ-
ated in any other national territory.''* Moreover, these provisions can be seen as
the basis for States to address the causes and the potential and identified effects
of climate change on WHC sites. Therefore, they certainly comprise the obliga-
tion to adopt site-specific mitigation and adaptation measures.'”” Furthermore, it

112 Thorson (n 38) 259.

113 Paragraph 1.

114 Paragraph 2.

115 Paragraph 3.

116 Thorson (n 38) 259.

117 See UNESCO, ‘Report’ Paragraphs 7, 77, 124-125; UNESCO, ‘Strategy’ Paragraphs
17-19; UNESCO, ‘Policy Document’ 4, 9. See also Thorson (n 38) 269.
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can be argued that these norms oblige WHC States Parties to support the goals
of the UNFCCC and the Kyoto Protocol."®

In the light of current climate change trends, however, the crucial question is
whether Articles 4, 5 and 6 also entail an obligation for the States Parties to the
WHC to make GHG emission reductions that go beyond the reductions called
for by the Kyoto Protocol (and the post-Kyoto regime). Various reasons can be
found in support of a positive answer to this question.

The first is that WHC obligations are independent of the obligations under
the UNFCCC and the Kyoto Protocol.'"” Second, the WHC and the UNFCCC
are not mutually exclusive. As said above, there is no language in the text of
the UNFCCC that evinces the intent of the States Parties to exclude other legal
regimes from addressing climate change when this is deemed necessary to effec-
tuate the objectives of those regimes.’*® The third reason relates to the principle
of no harm (or principle of prevention). This entails the duty of a State not to
allow or tolerate any activity within its jurisdiction that may cause damage to the
environment of other States or of areas beyond its national jurisdiction, unless
the transboundary environmental impacts of this activity prove to be insignifi-
cant.”! This principle, which belongs to customary law, was first enunciated in
the Trail Smelter case'*and was later incorporated in the 1972 Stockholm Dec-
laration on the Human Environment,' the 1992 Rio Declaration on Environ-
ment and Development'* and in the preamble of the UNFCCC. This principle
was also taken up by the International Court of Justice in its Advisory Opinion
on Nuclear Weapons'*® and in the judgments Gabcikovo-Nagymaros'** and Corfu
Channel.'” Fourth, it can be argued that Articles 4, 5 and 6 entail an obligation to
make GHG emission reductions beyond the limits established under the Kyoto
Protocol (and the post-Kyoto regime) because, as demonstrated above, these re-
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ductions are inadequate. Additionally, the adoption of general GHG emissions
reduction is necessary because site-specific mitigation and adaptation measures
are inherently insufficient. Although the outstanding and fragile character of
WHC properties justifies the adoption of site-level climate change strategies,
any climate change intervention occurring within the boundaries of a WHC site
cannot cope with the slow but devastating consequences of climate change on
that site because GHG emissions normally occur outside WHC sites. Even if a
State would impose a total ban on GHG emissions within the boundaries of a
WHC site, this would continue to be threatened. Thus, site specific mitigation
cannot realistically ameliorate the climate change threats to a WHC site in any
meaningful way.'”® Moreover, there is a ‘timescale mismatch’ between mitigation
measures and results. Even if every State were to implement drastic measures
to reduce GHG emissions, it will be many decades before there are palpable ef-
fects because of the inertia of the climatic system.'” In this respect, the strategy
acknowledges that “(t)he benefit of mitigation at World Heritage sites is [...]
likely to be negligible on a quantitative basis”'*"In addition, it can be argued that
WHC States Parties are under an obligation to make general GHG emission re-
ductions because of the principle pacta sunt servanda. According to this, “(e)very
treaty in force is binding upon the parties to it and must be performed by them
in good faith”"' Accordingly, States Parties are bound to implement the WHC
through the adoption of measures effectively capable of realizing the purpose of
this Convention.

However, the affirmation that the WHC contains a legally binding obliga-
tion for the States Parties to adopt GHG emission limits that are more compel-
ling than those called for by the Kyoto Protocol is not uncontroversial. In effect,
the adoption of this proactive interpretation unveils at least two problematic
aspects.'*

The first relates to the identification of the means to define the GHG emis-
sions limits for States Parties to the WHC. Since the amendment of the text of
the WHC is unlikely, one can consider two options: the adoption of an additional
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protocol or a further amendment of the Operational Guidelines. Apart from
GHG emission limits, these new legal instruments should also provide measures
of implementation, including sanctions in case of violations of mitigation meas-
ures. The second pertains to the clausula rebus sic stantibus codified in Article 62
VCLT. This provision makes it possible for a State to cite a “fundamental change
of circumstances” as a ground for terminating, withdrawing from or suspending
the operation of a treaty. Termination or withdrawal are possible only if (a) the
circumstances that have changed were essential to the consenting of the parties
to their legal obligations;'** (b) the effect of the change is to radically transform
the extent of the obligation in question;'** (c) the obligation is unrelated to a
boundary matter;'* (d) the fundamental change is not caused by the default-
ing State’s previous breach.”® Article 62 VCLT is relevant for the purposes of
the present study because climate change was not perceived as a global threat
when the WHC was adopted. In effect, the Convention does not cover the phe-
nomenon of climate change. Accordingly, it can be reasonably argued that if the
WHC were interpreted to impose an obligation to implement general GHG cuts,
the States that currently oppose GHG emissions reduction targets would likely
invoke Article 62 VCLT to terminate, withdraw from or suspend the operation
of the WHC on the grounds that the absence of requirements of GHG emission
reduction in the WHC constitutes an essential basis of consent to be bound by
it. In other words, Article 62 would authorize the States Parties to the WHC to
terminate, withdraw from or suspend the operation of this treaty because its im-
plementation would differ from the original commitment. Needless to say, if the
main GHG emitting States would decide to abandon the WHC in order to flout
GHG, the mission of the WHC would be inevitably undermined."”

VI Conclusion

Climate change is a global problem that transcends territorial boundaries. Its
impacts are now being felt and others cannot be halted due to the extent of his-
torical and current emissions and the time lag between emissions and their ef-
fects on the climate. Thus far, the response of the international community has
been disheartening, with UN negotiations on the reduction of GHG emissions

133 Article 62(1)(a) VCLT.
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135 Article 62(2)(a) VCLT.
136 Article 62(2)(b) VCLT.
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proceeding at glacial pace due to the stand-off between major economic pow-
ers.”*® Likewise, UNESCO bodies have failed to provide decisive responses.
Moreover, this chapter has demonstrated that there is no constructive inter-
action between Cultural Heritage and climate change law. The international
treaties that address the degradation of global climate conditions do not take
account of the problem of the impacts of climate change on Cultural Heritage.

The main argument advanced here is that the evolution of the current state of
affairs towards recognition of Cultural Heritage concerns by climate change law
is both desirable and necessary. This complementarity would make it possible to
emphasise that climate change is about losing the legacy - sites, monuments and
social structures — handed over to us by our forbearers as a result of the dam-
age that peoples are doing to nature. More importantly, as demonstrated by the
studies endorsed by the WHC Comnmittee, the building of a mutually supportive
relationship between these areas of law would make it possible to raise public
concern, build up support for preventive and precautionary measures and de-
velop best practices and pilot projects in vulnerability assessments, monitoring,
mitigation and adaptation processes.

However, although it would be germane that the legal instruments dealing
with climate change were modified - so as to recognise that this phenomenon
impacts Cultural Heritage — efforts should be first and foremost directed at
addressing the shortcomings of the existing climate change regime. The above
analysis indicates that otherwise any revision in the sense advocated above
would be useless.

Needless to say, a meaningful reform of climate change law can be achieved
only if States — especially industrialized and developing countries — accept to
revise their agenda of unsustainable development. In effect, thus far national
governments have proven to be unwilling to grasp the scale and urgency of the
problem.'* States have been more concerned with pursuing economic, political

138 Pilita Clark, ‘Climate: Progress at Glacial Pace in UN Talks on Emissions’ Financial
Times (22 January 2013).

139 Of course, important differences persist among States. Certain States are deter-
mined to comply with climate change targets for the sake of the protection of global
climate for present and future generations. The EU and its Member States have
unilaterally decided to go beyond their emission reduction targets included in the
Kyoto Protocol. With Decision No. 406/2009/EC of 23 April 2009 of the European
Parliament and of the Council, the EU has set a target of cutting GHG emissions by
20 % in 2020 from 1990 levels. Other States do not accept binding commitments,
as these would severely harm the national economy and their freedom to pursue
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or military interests to prioritize the respect and the protection of global public
goods. It is the continuing prevalence of State-centred perspectives that has hin-
dered the development of legal obligations codifying the commitment of every
State to engage in the promotion and protection of the global environment.**

In sum, today climate change can be seen as a potentially unique oppor-
tuni ty to develop more rational and egalitarian international governance struc-
tures and normative reforms not at variance with the principle of ‘sustainable
development. As well known, the Brundtland Commission defined it as the
“(d)evelopment that meets the needs of the present without compromising the
ability of future generations to meet their own needs”'*! This principle empha-
sises that environmental protection is in everyone’s interest and calls for the
development of a global regulatory regime aiming at: (i) limiting or recasting
the principle of State sovereignty; States should take account of the negative
duty not to harm internationally recognized global public goods and should
thus stop regarding polluting the atmosphere as a sovereign prerogative; State
sovereignty should become a vehicle (not a barrier) for ensuring the protection
and conservation of global public goods; humanity faces a threat that cannot be
addressed if States do not accept to subordinate perceived national interests to
supranational interests;'* (ii) setting coherent and enforceable adaptation poli-
cies and mitigation targets; (iii) financing the development of new technologies
that substitute fuels and preserve forests; (iv) redesigning international markets
and trade; and (v) providing information about the impacts of climate change
to the public at large.

development policies. The United States have been very reluctant to make any bind-
ing commitments at the multilateral level without any agreement on efforts to be
made by newly industrialized and highly polluting states such as China and other
developing countries (Francioni and Bakker (n 121) 11-15). In the US, the public
debate has been heavily conditioned by the efforts of the oil and gas industry to de-
bunk evidence of the causal link between burning of fossil fuels and climate change
(Oriana Zill de Granados and AC Thompson, ‘The Manipulation of Science’ PBS
(24 April 2007)).

140 Francesco Francioni, ‘Realism, Utopia and the Future of International Law), in An-
tonio Cassese (ed), Realizing Utopia. The Future of International Law (OUP 2012)
442, 454- 456.

141 World Commission on Environment and Development, ‘Our Common Future’
(1987) Doc. A/42/427/Annex.

142 Adelman (n 103) 167.
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Because climate change affects — and will continue to affect - the ecological
systems that sustain life, not only the economic development of States, the op-
portunity to build international consensus around new international governance
structures and normative reforms must be grasped now. Various recent alarming
reports demonstrate that procrastination is not an option.'** Sherwood Rowland,
Nobel Prize laureate for his research on the effects of chlorofluorocarbon gases
on the ozone layer, asked “(w)hat is the use of having developed a science well
enough to make predictions if all we are willing to do is stand around and wait
for them to come true”?'*
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Birgitta Ringbeck*

World Cultural Heritage Sites and Climate
Change: Management Issues

Since 2005' climate change has been on the World Heritage Committee’s agenda
as one of the greatest dangers to World Heritage sites. The committee responded
to this emerging threat at its 29" session in 2006 by launching an initiative to
assess the impacts of climate change on World Heritage.? Increased global tem-
perature has been identified as just one of the consequences of the impacts of
human activities on the climate equilibrium of the planet, with modifications of
precipitation patterns, droughts, storminess, ocean temperature and acidifica-
tion, sea level rise, etc. Aside from physical threats on natural and cultural sites
of outstanding universal value, climate change will impact intangible heritage.
Strategies and appropriate management responses are requested, especially for
Cultural Heritage where the level of awareness and research is not as high as it is
for Natural Heritage.

Also, European and German cultural sites are affected by climate change
even though it is no not always clear, without ambiguity. For instance, the recent
floods sweeping across Central and Eastern Europe, in June 2013, are indirectly
tracked back to climate change and directly to other man made interventions
such as canalization of rivers and damage of riparian zones. Often it is a combi-
nation of causes. Water related hazards account for 90 per cent of all disasters,
and their frequency and intensity are rising. The floods affecting Eastern and
Central European sites illustrate that cultural, and especially urban, heritage is
particularly at risk and needs to be better protected against such events, espe-
cially considering its crucial role for the economy of local communities and their
overall well-being. More effective coordination policies for heritage conserva-
tion and flood risk prevention at the national and local levels require the full

*  Federal Foreign Office Germany (Auswirtiges Amt), department of multilateral cul-
tural and media policy; member of the UNESCO World Heritage Committee.

1 UNESCO, World Heritage Committee Decision 29 COM 7B.a (9 September 2005)
WHC-05/29.COM/22.

2 UNESCO, World Heritage Committee Decision 30 COM 7.1 (23 August 2006)
WHC06/30.COM/19.
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integration of heritage concerns into risk strategies and programs, before any
hazards occur.

Management plans for World Heritage sites are key-tools in the effective stew-
ardship of World Heritage sites under threat from climate change. As a regularly
updated working document, such a plan should describe actions and include
measures in response to climate change, id est education and traditional skills,
monitoring and maintenance, research to support national/regional decision-
making planning for emergency preparedness, re-evaluation of management
priorities and training on the various problems. Moreover, risk and vulnerability
maps of the site, which overlay flood data and heritage site locations, so that an
overview of the risks can be obtained and detailed adaption strategies developed,
are important.

By now, nearly every management plan for a German World Heritage site
identifies threats and describes measures for preventive protection. Flood de-
fence and action plans have been developed for most of the German sites in-
scribed on the World Heritage List and on the tentative list. They describe the
area, indicate the fold areas, quantify possible damage and suggest general and
local measures.

Floodplains based on 100to 500-year-experiences and empirical data are im-
portant for risk preparedness. Traditional knowledge and long-time-experience
illustrate that unforeseeable natural disasters are not a new natural phenome-
non, they occur from time to time. For generations, one of the most effective
measures to protect a building against floods was the careful examination of the
building’s foundation and to take care for sufficient flood zones. The floodplain
(Figure 1) for the Cultural Heritage site Carolingian Westwork and Civitas Corvey
documents that the Benedictine monkhood were fully aware of such a hazard; in
822 Corvey abbey was founded exactly at the point in a curve of the River Weser
which, for over 1200 years, has never been affected by floods. A 100-year water
level fluctuation affects only select parts of the open spaces within the monastery
grounds, surrounded by walls, in the area of the physical structure of Corvey.



World Cultural Heritage Sites and Climate Change: Management Issues 201

Figure 1: Map of Floodplains for the Cultural Heritage site Carolingian Westwork and
Civitas Corvey (Town of Hoxter)

In order to avoid negative impacts of flooding and to minimize damages, alarm
and operation plans, content attendance and resource availability as well as suita-
ble preventive measures like raising the level of dikes and mobile flood-walls are
necessary. In the World Heritage city Old Town of Regensburg and Stadtamhof
for example, an interdisciplinary competition was held in 2003 for technical and
design solutions for flood protection in the municipal area. The result focused
primarily on stationary and mobile solutions as well as different combinations
of these. In and around the area of the less effected Old Town river-bank, man-
made mobile metal elements (Figure 2) are planned. In other areas, both mobile
barrier sections, as well as stretches with combinations of stationary plinth walls
and mobile barrier systems, are planned. In realizing the flooding protection
system, special attention had to be paid to ensure that these stationary elements
would not degrade the visual qualities.
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Figure 2: Mobile Flood-Walls in the Old Town of Regensburg and Stadtamhof

Flood protection systems have to be compatible with the integrity of World Heri-
tage sites. The buffer zone of the nominated site Speicherstadt and Kontorhaus
district with Chilehaus (Hamburg) is a good example of the reconciling of flood
and heritage protection requirements. Existing flood defenses along the Cus-
toms Canal are designed and integrated as viewpoints into the canal structure
(Figure 3).

Figure 3: Existing flood defences along the Customs Canal and their utilisation as viewing
points
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Cases like these demonstrate that climate change is a global threat which needs
answers and management responses on the state, city, or even neighborhood level.
Beside preventive protection measures for every site, a general policy is necessary
to address and minimize the impact of climate change. In Germany, this issue has
been taken very seriously; especially the promotion to expand renewable energy
has been increased by the national and federal governments in the last years.
Appropriate laws and regulations ensure a guaranteed feed-in remuneration
for electricity produced by solar panels, photovoltaic systems, biogas plants and
wind mills as well as the connection to and distribution through the power grid.
Building insulation is subsidized by the state. The political goal is to reduce the
emissions caused by fossil fuels in order to slow down the global warming and
to cover 80 per cent of the demand by energy produced from renewable energies
in 2050. The measures already taken show their effects: Investments made in
renewable energy generation plants pay off in the short and medium term due to
state support and fiscal privileges. The awareness building has been successful;
state subsidy programmes have contributed significantly to convince the public.
First important steps for the energy turnaround and on the way from the fossil
fuel and nuclear age to the solar and efficient energy age are done.

There is probably no country in Europe in which the using of renewable en-
ergies is that visible as in Germany. In some regions and historic cities wind
farms, photovoltaic and biogas plants as well as insulated buildings are dominant
elements. It sometimes looks as if the “Land der Dichter und Denker” has been
turned into a “Land der Dichter and Ddmmer”. This ironical remark points to
the other side of the coin; renewable energy generation plants could have seri-
ous impacts on World Heritage sites especially in regard to their integrity and
visual qualities. In the reflection reports on the trends of conservation — annually
presented to the World Heritage Committee’ - wind farms have long since been
recognized as possible threats for the integrity of a site due to the need to be on
exposed sites to catch the wind. Their impact can be highly detrimental in visual
terms to the setting of World Heritage properties, particularly in flat open land-
scapes and mountain ridges where they can disturb long views, panoramas and
silhouettes. Solar panels and photovoltaic systems could change completely the
roof landscapes of historic cities and traditional villages as well as agricultural
landscapes. Building insulation meant to destroy the surface of historic fagades,
in the end the character of a complete traditional ensemble could get lost.

3 See UNESCO, World Heritage Committee Decisions, always Number 7c on the list of
documents.



204 Birgitta Ringbeck

Heritage assets and conservation requirements concur often with measures
and projects for saving energy and producing renewable energy. A balancing of
different public and private interests, as to slow down the global warming and to
reduce energy costs, is necessary. The way ahead is to look for alternative solu-
tions. Heritage Impact Assessment based on a clear articulation of the attributes
of Outstanding Universal Value (OUV) and sound indisputable topographical
data is essential for defining the potential visual impacts of windmills and other
renewable energy generation plants in properties of outstanding universal value
and their buffer zones.

In general, not enough attention is given to the fact that use and reuse of
monuments is to be seen as ecologically sound and economically advantageous
because of the potential energy sources in buildings, the reduction of land con-
sumption for construction, and the know-how transfer of traditional skills.
Subsidy programmes are very narrow, focused on renewable energy generation;
built heritage is not as appreciated as non-renewable resources. In a nutshell, it
may be concluded that to a large extent management issues with regard to World
Cultural Heritage and climate change remain unresolved or even still untackled.



Roland Bernecker*

Concluding Remarks

The impact of climate change on our Cultural Heritage is a fact. 72 per cent of
the State Parties to the World Heritage Convention' report damages that can
be linked to the effects of climate change, 125 sites in 59 countries are affected.
Extreme events related to climate change will increase in frequency and in in-
tensity. In addition, we have to consider slow events like changes in corrosive
processes, the effects of which are less obvious. The threat is not just one to the
buildings and the material side of things: losses and damages we incur concern
socio-economic patterns as well. The loss of memory and of historic wisdom in
dealing with our cultural and natural resources may lead to the disruption of
peaceful coexistence.

The rich and diverse presentations of the conference “Climate Change as
a Threat to Peace: Impacts on Cultural Heritage and Cultural Diversity” have
shown that culture is a crucial, yet dramatically neglected dimension of sustain-
ability. More research will be necessary, especially in order to assess local impacts
of climate change, to analyse risks and to better capture the relevance of socio-
economic factors. At the conference, a concrete proposal was made to estab-
lish a World Monitoring Report on the state of World Heritage Sites, similar to
UNESCO’s Global Monitoring Report on Education. This would help not only to
collect information, which is already available on a large scale, but also to process
this information adequately. At present, this does not happen for lack of funds.
Such a report could also help to use the prestigious World Heritage Sites to better
communicate the destructive effects of climate change.

At the same time, we have to reconsider the concepts of prevention, adapta-
tion and monitoring with regard to the impact of climate change on culture and
peace. We have to broaden our view and rework the concepts we use in describ-
ing and analysing Cultural Heritage. What does preservation and safeguarding
of Cultural Heritage, what does change, what does management mean? Climate
change itself has to be put in the more comprehensive frame of what might be

*  Secretary-General of the German Commission for UNESCO (DUK).
1 Convention concerning the Protection of the World Cultural and Natural Heritage;
adopted 16 November 1972, entered into force 17 December 1975, 1037 UNTS 151.
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better captured in the expression global change. We are not only facing more ex-
treme weather conditions. The dimension of a changing climate is to be seen in
relation to significant demographic developments and the important effects of a
highly dynamic global urbanisation. An interdisciplinary and holistic approach
is necessary when we reassess the conceptual frame of our analysis and recon-
sider the function of heritage in the context of global changes.

A major issue in this regard is the close link between natural and cultural
resources. Both categories of heritage are integrated in the World Heritage Con-
vention of 1972, but not until 1992 was the new concept of cultural landscapes
as sites representing both dimensions officially introduced. We are still at the
beginning of learning to understand interdependencies.

Moreover, throughout the course of the conference an important issue repeat-
edly emerged: Cultural Heritage and cultural diversity are an important factor
in developing more sustainable societies. In this context, the notion of resilience
appeared as crucial. It means the capacity to resist to, absorb and recover from
effects of hazards. In view of increasing threats, resilience is becoming more im-
portant. We must shift from a paradigm of simple growth and efficiency to better
deal with risks and uncertainty. Cultural diversity is a recognised principle in
dealing with uncertainty and it further increases resilience. The fragility of mono-
cultural patterns is well known. Again, viable solutions have to be developed in
the specific context at the local level. Urban resilience, the development of smart
cities with intelligent use of ICTs, is an inspiring concept in the perspective of
enhancing the resilience of our societies.

We are suffering today from a technology bias in the search for solutions for
the problems we are facing. We tend to increase the complexity and specificity of
our technical tools in order to solve problems. Cultural resources are neglected,
as is the need to redefine some of our basic problems in a cultural way. Cul-
tural heritage in its different dimensions is reflecting human experience in the
permanent effort to build resilient communities. To care for heritage means to
value our long-term collective experience. The World Heritage Convention is
not dealing only with sites, but also with values.

One layer of the day’s discussions addressed the legal issues linked to the pres-
ervation of Cultural Heritage. With 190 State Parties, UNESCO’s World Heritage
Convention is universally ratified. In Article 4, the convention clearly defines
the obligation of State Parties which I consider worthwhile reproducing here in
extenso:

Each State Party to this Convention recognises that the duty of ensuring the identifi-
cation, protection, conservation, presentation and transmission to future generations
of the cultural and natural heritage referred to in Articles 1 and 2 and situated on its
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territory, belongs primarily to that State. It will do all it can to this end, to the utmost
of its own resources and, where appropriate, with any international assistance and co-
operation, in particular, financial, artistic, scientific and technical, which it may be able
to obtain.

The question is how the obligation laid down in this provision could be enforced
with regard to the destructive effects of climate change. Do we really, besides the
ethical pressure, dispose of some kind of legal leverage to bring governments
to action? The World Heritage Convention itself does not address the issue of
climate change directly. The only practical way to add this dimension would
be a revision of the Operational Guidelines where the threats posed by climate
change and necessary action could be included. The same is valid for other cul-
tural conventions as for example the Intangible Heritage Convention?® which is
totally unequipped with regard to climate change.

Other international treaties should be analysed for points of convergence and
supportiveness in providing a legal hold for advancing concrete requests. The
current negotiation of newly defined Sustainable Development Goals could be
an entry point to better integrate the issue in the international agenda. Seen that
the impact of climate change on Cultural Heritage does constitute, in a broader
perspective, a possible threat to peace, the proposal was made to bring this issue
to the Security Council of the UN. The Security Council would be in a position
to declare its own competence in this matter and to take immediate action.

The more basic question was voiced of if and how the challenges posed by
climate change present an opportunity to limit State sovereignty in the view of
better securing global public goods.

When we consider the destructive impact of anthropogenic climate change
on World Heritage Sites, we run into a highly symbolic paradox: Cultural sites
of outstanding universal value, globally recognised as the greatest achievements
of human creativity and as the most treasured expressions of cultural identi-
ties, are threatened by the effects of human inventiveness in developing un-
sustainable lifestyles. While we inscribe outstanding natural sites in UNESCO’s
World Heritage List, thus formally accrediting their critical value as biological
and aesthetic resources for humanity, these sites are threatened by a feverish ex-
ploitation of the natural resources of our planet. Anthropogenic climate change
seems to be a result of the same cultural disposition, which allowed human-
ity to construct Cultural Heritage of outstanding universal value. Today, our

2 Convention for the Safeguarding of the Intangible Cultural Heritage; adopted 17
October 2003, entered into force 20 April 2006, 2368 UNTS 3.
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inventiveness and our hunger for improvement not only compromise our fu-
ture, but consume our past.

We have to better explain why — when addressing the challenges of climate
change and global peace - Cultural Heritage is a fundamental issue. The concern
of heritage conservation is most evidently losing ground. In my view, we have
to be more specific when we talk about Cultural Heritage, focusing more on the
values we need to preserve. We have to be more concrete and more compelling
when we ask for maintaining awareness of the human dimension, awareness of
who we were in the past, who we are today, and what the world will look like in
the future.

In reflecting upon the loss of bonds with our heritage, we have to become
more serious. The World Heritage Convention is about values. These values are
the essence of how we live, what is vital for us. My impression is that in the re-
lentless race for an ever-increasing effectiveness, we are becoming inattentive to
our past, negligent of the interdependencies with our natural environment and
that we too zealously stress the human substance of our societies. This will make
us more vulnerable.

It is interesting to note that vulnerability is a central feature in understanding
the World Heritage Convention. In the 1960s, humanity was offered the oppor-
tunity to learn to consider its presence on earth as a somewhat surprising, at least
fragile, contingency. On July 20" 1969, an estimated 600 million people followed
the landing on the moon of Apollo 11 on TV. For the first time in history, a
human being stood on firm ground outside the geosphere and had an inverted
look on it. To us humans living here, the earth has become the epistemologi-
cal angle of all cosmic events. Standing on the moon with Neil Armstrong, we
had to perceive the blue planet as an object, shining with beauty and life, but
surrounded by an infinite black space which seemed unrelated to human des-
tiny, indifferent to our efforts and hopes. In the year 1968, Richard Buckminster
Fuller, an American architect and futurist, published the legendary book, Op-
erating Manual for Spaceship Earth, in which he sets forth the metaphor of the
earth as a mechanical vehicle that requires constant maintenance and that will
cease to function if we do not keep it in good order. “We are all astronauts”, says
Fuller, and there is no emergency exit from our spaceship.

In line with Buckminster Fuller’s metaphor, the international community
started in the same years to worry in more concrete terms about the mainte-
nance of this vehicle. On June 5 to 16, 1972, the first United Nations Summit
on the Human Environment took place in Stockholm. It was the summit that
led to the establishment of the United Nations Environmental Programme. The
perception that we had to take care of planet earth had become an issue of high
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intergovernmental relevance. It is for this Stockholm summit that finally nat-
ural sites were included in the World Heritage Convention, adopted some five
months later in Paris.

In addition to this emerging change of perspective on our terrestrial condi-
tions, the possibility of a comprehensive nuclear destruction had become a real-
istic scenario. Some weeks ago I visited the former German government bunker
in Ahrweiler near Bonn, constructed between 1960 and 1972, in order to al-
low a continuation of central elements of the political administration for at least
30 days after a nuclear attack. The bunker was fully functional until 1997 and is
now a heritage site. Not only the approximate cost of 1.5 billion € for this im-
pressive construction indicates how seriously the highest levels of the political
establishment considered the probability of a nuclear war, it is also the detailed
thoroughness of its implementation, its technological ambition and the bureau-
cratic soberness of its functionality that still today create a strongly embarrassing
feeling of how close humanity seemed to have come to the moment the bunker
was build for.

The inventory of human achievements we collect in the prestigious World
Heritage List was adopted the same year the construction of the bunker was fin-
ished. One might see the World Heritage Convention as the collective response
to these developments that confronted us as cruelly as never before with the
fundamental vulnerability of the human condition. The basic idea, the starting
point of the World Heritage Convention, is the concept of “one humanity”, of the
“unity of human values” as it is put in the Venice Charter of 1964. The concept
of a common heritage of humanity is indeed the most sublime reply to the un-
defeatable vulnerability and fragility of human life on earth. Climate change is
adding a new dimension to the vulnerability of the ecosystem we depend upon.

The World Heritage Convention reframes the competitive set of national cul-
tural pride into the global perspective of shared universal values, which help
us to find common responses to growing global challenges. Not to loose these
values is a necessary contribution to peace.






