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“This is a timely, comprehensive contribution to the literature and practice at

the nexus of international environmental law and human rights, that boldly

addresses critical questions on the sovereignty and stewardship of biodiversity
across a broad range of regional perspectives.”

Elisa Morgera, Professor of Global Environmental Law,

University of Strathclyde Law School, Glasgow,

United Kingdom

“Environmental jurisprudence over the last two decades has been radically trans-
formed. This epistemic shift is symbolized by the waning of the ideas of owner-
ship and the ascent ideas of stewardship when it comes to lands and waters. The
shift has been the result of a growing realization that the dominant discourse of
private property has played a key role in the collapse of ecosystems and chang-
ing climate. Confronted with the existential question of survival of our species,
communities, activists and academics have begun to ask ontological questions
regarding the nature of the juridical subject. Specifically, what does it mean
to be human and what is our relationship to the natural world. The book you
have in your hands is a glorious map of stories, histories and analyses of what is
arguably the most critical conversation of the Anthropocene. It consists of rivet-
ing essays by some of the best contemporary cartographers of political ecology.
It is metacognition at its finest and I urge you to read it and let it transform you.”
Sanjay Kabir Bavikatte, Co-founder of Natural Justice,

Lawyers for Communities and the Environment and author of

Stewarding the Earth: Rethinking Property and the

Emergence of Biocultural Rights

“In the late 1980s, Darrell Posey and others made the world aware of the
inextricable link between biological and cultural diversity. This suggested
the possibility of new legal and ethical frameworks, and broad-based actions
especially at local level. This exceptional volume builds on Dr Posey’s visionary
work, showcasing the latest thinking on ‘bioculturalism’, an issue whose positive
resolution all of us has a major stake in.”
Dr Graham Dutfield, Professor of International
Governance, University of Leeds, United Kingdom
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BIOCULTURAL RIGHTS, INDIGENOUS
PEOPLES AND LOCAL COMMUNITIES

This volume presents a comprehensive overview of biocultural rights, examin-
ing how we can promote the role of indigenous peoples and local communities
as environmental stewards and how we can ensure that their ways of life are
protected.

With Biocultural Community Protocols (BCPs) or Community Protocols
(CPs) being increasingly seen as a powerful way of tackling this immense chal-
lenge, this book investigates these new instruments and considers the lessons
that can be learnt about the situation of indigenous peoples and local commu-
nities. It opens with theoretical insights which provide the reader with founda-
tional concepts such as biocultural diversity, biocultural rights and community
rule-making. In Part Two, the book moves on to community protocols within
the Access Benefit Sharing (ABS) context, while taking a glimpse into the nature
and role of community protocols beyond issues of access to genetic resources and
traditional knowledge. A thorough review of specific cases drawn from field-
based research around the world is presented in this part. Comprehensive chapters
also explore the negotiation process and raise stimulating questions about the role
of international brokers and organizations and the way they can use BCPs/CPs as
disciplinary tools for national and regional planning or to serve powerful institu-
tional interests. Finally, the third part of the book considers whether BCPs/CPs,
notably through their emphasis on “stewardship of nature” and “tradition”, can
be seen as problematic arrangements that constrain indigenous peoples within the
Western imagination, without any hope of them reconstructing their identities
according to their own visions, or whether they can be seen as political tools and
representational strategies used by indigenous peoples in their struggle for greater
rights to their land, territories and resources, and for more political space.



This volume will be of great interest to students and scholars of environmental
law, indigenous peoples, biodiversity conservation and environmental anthro-
pology. It will also be of great use to professionals and policymakers involved in
environmental management and the protection of indigenous rights.
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COMMUNITY PROTOCOLS AND
BIOCULTURAL RIGHTS

Unravelling the Biocultural Nexus in ABS

Fabien Girard, Ingrid Hall and Christine Frison'

To introduce this collection of chapters, we explore the “biological diversity/
cultural diversity” nexus against the backdrop of biocultural community
protocols (BCPs) and biocultural rights. BCPs and biocultural rights signal the
development of biocultural approaches in biodiversity conservation. However,
by no means, they can be confined to the sphere of conservation. They speak
to the heart of sovereignty and the politics of identity, as much as they have a
bearing on land claims and touch upon issues that we may venture to place under
the heading of political ontology. The coming together of BCPs and biocultural
rights, the success of which is in large part credited to the lawyer and activist
Kabir Bavikatte (Bavikatte, 2014), shows that we are treading new ground. In the
Mootz Kuxtal Voluntary Guidelines, (Biocultural) Community Protocols (CPs)
are broadly defined as a

[...] term that covers a broad array of expressions, articulations, rules and
practices generated by communities to set out how they expect other
stakeholders to engage with them. They may reference customary as well
as national or international laws to affirm their rights to be approached
according to a certain set of standards. Articulating information, relevant
factors, and details of customary laws and traditional authorities helps other
stakeholders to better understand the community’s values and customary
laws. Community protocols provide communities an opportunity to focus
on their development aspirations vis-a-vis their rights and to articulate for
themselves and for users their understanding of their bio-cultural herit-
age and therefore on what basis they will engage with a variety of stake-
holders. By considering the interconnections of their land rights, current
socio-economic situation, environmental concerns, customary laws and
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traditional knowledge, communities are better placed to determine for
themselves how to negotiate with a variety of actors.”

While these guidelines address “prior and informed consent”, “free, prior and
informed consent”, or the “approval and involvement” of Indigenous peoples
and local communities (IPLCs) in order to access their knowledge, inno-
vations, and practices, the expansive acceptance of CPs shows the extent to
which theoretical work on biocultural rights has percolated into the framing
of BCPs/CPs. Bavikatte conceived of biocultural rights as a “bundle” encom-
passing (i) the right to land, territory, and natural resources; (ii) the right to
self-determination, principally understood here in its “internal” dimension, i.e.
the right of communities to autonomy and self~administration; and (ii1) cultural
rights. Additionally, “stewardship” (or “guardianship”), which Bavikatte saw
as the cornerstone of biocultural jurisprudence (Bavikatte & Bennett, 2015),
is now enshrined in another document emanating from the Convention on
Biological Diversity® (CBD), the Tkarihwaié:ri Code of Ethical Conduct.* It is
also reflected in the first decision to build on biocultural rights and BCPs, the
Atrato River Case from the Constitutional Court of Colombia (Macpherson
et al., 2020).°

The remaining part of this introductory chapter investigates the populari-
sation of BCPs within the Access and Benefit-Sharing (ABS) context, linking
it to the rise of biocultural jurisprudence and against the short history of the
interlinkages between cultural diversity and biological diversity in conserva-
tion. It begins with the context, marked by the high profile which has been
progressively gained by “traditional” communities at the end of the last century.
It situates this progression within an institutional and political context markedly
concerned with North-South imbalances in access to genetic resources and the
shifting ground in conservation which saw a dramatic reappraisal of the role of
IPLCs and peasants/farmers in the management of biodiversity. This series of
shifts, to which biocultural approaches gave decisive impetus, have gone so far
as to open fresh, sweeping debates on self~-determination and sovereignty over
resources for IPLCs.

The chapter then moves on to introduce the scope of the book. To begin
with, the first section traces the history of BCPs/CPs from the emergence of
the so-called “cultural protocols” to the enshrinement of CPs in the Nagoya
Protocol. BCPs/CPs are then successively assessed as legal and political tools,
against the backdrop of biocultural jurisprudence, while a final note investigates
the contentious concept of “stewardship” in conservation. The last section briefly
outlines the content of the remaining chapters in the volume.

While this book is not devoid of Indigenous voices, it does not claim to speak
on behalf of Indigenous peoples, local communities, or peasants. We do hope, at
the very least, that it speaks to the depth of knowledge and perspectives shared
with us by Indigenous peoples, local communities, and peasants over the course
of our research.
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The Context: “Traditional” Communities and Biodiversity
Conservation

Since the late 1980s, the key role played by IPLCs in the sustainable man-
agement of complex ecological systems has increasingly been recognised. As
early as 1987, the Brundtland Report took the view that IPLCs (referred to as
“indigenous or tribal peoples”) are “the repositories of vast accumulations of
traditional knowledge [TK] and experience that links humanity with its ancient
origins”, and warned that “their disappearance is a loss for the larger society,
which could learn a great deal from their traditional skills in sustainably man-
aging very complex ecological systems” (Brundtland and the World Commis-
sion on Environment and Development 1987). At about the same time, the
Declaration of Belém (1988), very much imbued with Posey’s tenacious work
on debunking misconceptions about Indigenous peoples, emphatically declared
that “[...] native peoples have been stewards of 99 percent of the world’s genetic
resources” and forcefully stressed the “link between cultural and biological
diversity”.

In the following years, as concerns on environmental deterioration and the
erosion of biodiversity were beginning to reach the broader public, and alterna-
tive, much more participative, people-centred, and place-based approaches were
gaining momentum (Altieri et al., 1987; Freeman, 1989; Oldfield & Alcorn,
1987; Toledo, 1990), “attention has expanded to include a wide range of local
communities, including forest peoples, farmers, fishers, herders, pastoralists,
diversely manifested around the world” (IPBES, 2019). The increasing awareness
to local communities is probably best captured by the CBD, Article 8(j) of which
requires each contracting party to

respect, preserve and maintain knowledge, innovations and practices of
indigenous and local communities embodying traditional lifestyles relevant
for the conservation and sustainable use of biological diversity and promote
their wider application with the approval and involvement of the holders of

such knowledge, innovations and practices.”

According to estimates, there are around 5,000 groups of Indigenous peoples in
the world (Hall & Patrinos, 2012), amounting to 476 million people (ILO, 2021,
p. 10). Some have never been in contact with other human societies, others are
isolated (sometimes voluntarily after disastrous contacts), and yet others have had
brief contact. Other much larger groups can be found across the globe, including
in peri-urban areas and urban centres. Local communities represent an even
larger population, and are as diverse and widely distributed around the world.
When considered together, IPLCs® represent about 1 billion people and it is
estimated that they hold, either under customary tenure or a community-based
regime (formally recognised in domestic law), between half and two-thirds of
the world’s lands (Wily, 2011).”
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In recent years, much effort has been undertaken to document and appraise
the role of IPLCs in shaping the ecologies and resource of vast regions of the
world, for instance, in the management of forests, soil fertility, grasslands, moun-
tains, watersheds, and coastal areas (IPBES, 2019). Furthermore, there is now
ample evidence that farmer-managed seed systems have been instrumental in
building viable and diverse crop types over millennia and that they continue to
provide more than 70% of the seeds used around the world today (McGuire &
Sperling, 2016).

In addition, after centuries of disregard or contemptuous treatment,
Indigenous and Local Knowledge (ILK), also referred to as Traditional Ecological
Knowledge (TEK) or simply TK, has recently stirred up a great deal of inter-
est from conservation biologists, ecologists, “sustainability” scientists, and, of
course, geographers, anthropologists, sociologists, and political scientists. TEK
refers to

[...] the worldviews, knowledge, practices, and innovations embedded in
the relationship between people and nature, as expressed in local knowl-
edge about the natural world, techniques and technologies of resource
management, as well as in local institutions governing social relations and
relationship to nature.

(IPBES, 2019, p. 37)

TEK is placed-based, is embodied in social structures, and has a holistic dimen-
sion. In contrast to the way it was previously commonly pictured as backward,
static, and self-contained, it is now commonly described as open and hybrid,
dynamically evolving, as IPLCs appropriate new forms of knowledge and interact
with animals, plants, and land (Berkes, 2012, p. 7; Berkes & Berkes, 2009, p. 7).

These significant changes in perspective have contributed decisively towards
IPLCs being recognised as major actors in the struggle against climate change
(IPCC, 2015, pp. 758, 765-766) and the erosion of biodiversity (Secretariat of
the Convention on Biological Diversity, 2020, p. 115). The IPBES’ most recent
Global Assessment Report on Biodiversity and Ecosystem Services underlines, in
singularly forceful fashion, that:

While local in action, IPLC management of nature and biodiversity pro-
vides contributions to the larger society, in rural and urban areas alike,
including the provisioning of food, fibers, material, and medicine to local
and to export markets, and the management of agrobiodiversity of major
regional and global crops. In many regions IPLC lands contribute to the
conservation of watersheds that supply large regional populations.

(IPBES, 2019, p. 42)

Traditionally owned or occupied IPLCs’ landscapes are home to much of the
world’s biodiversity (Brondizio & Tourneau, 2016); and evidence is mounting
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that biodiversity is declining at much lower rate in Indigenous lands than else-
where (Garnett et al., 2018). Recent studies also stress the prominent role that
small-scale farmers play as innovators in society. They have ensured and continue
to ensure the spatial and social development and distribution of genetic, morpho-
logical, and varietal diversity — diversity that is increasingly being recognised as
critical for farming productivity and climate change adaptation (Coomes et al.,
2015).

IPLCs, farmers, rangers, pastoralists, and foresters, who are the focus of this
book, are very diverse in the way they produce food and products, manage land-
scapes, safeguard agrobiodiversity, build knowledge about food and medicines,
and pass this and associated intangible heritage onto future generations. Nev-
ertheless, they share many common concerns and have often been subjected to
similar centuries-long ordeals: poverty, discrimination and violence, displace-
ment and land confiscation, limited access rights to land and resources, lack of or
limited access to culturally appropriate healthcare services and education, and a
lack of or limited access to basic services such as potable water, energy, and sani-
tation. They are among those who are at a greater risk from environmental harm
(Knox, 2018, para. 41). These are but a few of the problems that IPLCs face, to
which may be added more recent encroachments upon their customary rights,
together with legal and physical conflicts with mining companies, oil corpora-
tions, logging companies, and the agri-food industry.

Biodiversity and Access and Benefit-Sharing

None of the issues cited above fall outside the scope of the study. However, this
book is primarily concerned with biodiversity in the context of ABS.

The CBD, which came into force in 1993, reaffirmed “that States have
sovereign rights over their own biological resources” (on this issue, see Mgbeoji,
2003), thereby steering the international community away from the idea that
genetic resources are a “common heritage of mankind” — an international legal
concept that was previously fashionable and which was conveniently, not to say
strategically, recast by industrialised countries to satisfy their extractive agenda
(ibid.).

The first objective of the CBD is to conserve biodiversity and, through Article
8(j), the instrument recognises the role of IPLCs in this conservation. Yet, this
new ABS regime has laid down a new framework that problematically centred
around the sustainable use of resources (Rosendal, 1991, p. 28) and the market
value of the components of biodiversity. As Daniel Robinson recalls, the CBD is
a hard-fought compromise negotiated by biodiverse and mega-diverse countries,
i.e. the “Global South” (Robinson, 2014, p. 3). In the midst of the controversial
Uruguay round of negotiations held by the General Agreement on Tariffs and
Trade (GATT) that were to result in an unprecedented extension of intellectual
property rights (IPRs),!” the aim of the CBD was to ensure that access to genetic
materials from plants, animals, and microbes with potential value by researchers
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and industry (mainly) from the “Global North” was sought with the permission
of the provider country.!" An additional and central goal was that access per-
mission could be granted subject to a benefit-sharing agreement made under
mutually agreed terms (MATS) between the user (e.g. researcher, pharmaceutical
industry, and plant breeding industry) and the provider country (i.e. inter-state
benefit-sharing) and then between the State and a community (i.e. intra-state
benefit-sharing) (Morgera et al., 2014, p. 25).!2 The backbone of the new regime
was dubbed by scholars as the “Grand Bargain”, i.e. a grand (and oversimpli-
fied) narrative striving to harmoniously articulate efforts at “bioprospecting” or
“biodiscovery” (collection and screening activities for R&D) and conservation.
As one of the champions of “bioprospection” put it, “[s]ystematic screening, by
developed and developing countries working together could pay off for both
while aiding conservation efforts” (Eisner, 1989, p. 31).

The underlying assumption is transparent: the CBD links the conservation of
biodiversity with the market value of its components — the “biological resources”
— which are amenable to the protection of IPRs (Boisvert & Vivien, 2012,
p- 1166). The reasoning is that biodiversity-rich countries (the Global South),
now able to capture part of the benefits arising out of IPRs on “biodiscovery”
or to benefit directly from new (“environmentally sound”) technologies through
“technology-for-nature swaps”,'> are deemed better equipped and, above all,
incentivised to tackle the erosion of biodiversity (Sedjo, 1992).*

This initial focus was significantly altered by the nascent international human
rights-based approach of the United Nations Conference on Environment and
Development (UNEP) negotiations defending Indigenous peoples (Halewood,
1999, pp. 955, 965). For IPLC advocates, the impending strengthening of IPRs'
made it more pressing to reinforce communities’ control over the use of their
knowledge and innovations and to secure some form of benefit-sharing. Hence,
there were strong pushes from several quarters for intellectual property-style
(sui generis) rights for IPLCs and small-scale farmers,'® but not without serious
objections as to the feasibility of IPRs on genetic resources and TK held by
IPLCs. Questions were raised about the appropriateness of relying on instru-
ments underwritten by certain assumptions about what is “nature” (Hamilton,
2008), “creation”, or “cultures” (Coombe, 1998, p. 247), about the role of mar-
ket economy in conservation (McAfee, 1999, p. 144), and about communities’
“interest in commercializing their knowledge” (Brush, 2001, p. 521). More
far-reaching proposals were also brought to the forefront, as some IPLC propo-
nents argued that land rights and the right to self-determination'” were the only
way forward.'®

None of these concerns are obvious in the provisions of the CBD. Admittedly,
Article 10(c) of the CBD (like Article 8(j)) voluntarily retained an open-textured
nature (Halewood, 1999, p. 978; Posey, 2004, p. 163), leading to a twofold (heav-
ily qualified) (Glowka et al., 1996, p. 62) obligation being put on contracting
parties, namely to “[p|rotect and encourage customary use of biological resources
[...]” (emphasis added). In reality, however, there was an almost exclusive focus
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throughout the negotiations on “encouraging”, i.e. on making IPLCs and farmers
“participate”!? in conservation activities as defined and financed by the Global
North. The few inroads made into “protection” are primarily concerned with
incentivising traditional resource management systems,”" rather than with shield-
ing against the unauthorised commercial use of biological resources and asso-
ciated TK.?! As there is a growing recognition that IPLCs “have a vital role in
environmental management and development because of their knowledge and
traditional practices” (Rio Declaration, Principle 22), the main challenge and
matter of concern is to harness this potential towards conservation and rural
development through bilateral negotiations and “Coasean contracts” (Sedjo,
1992, pp. 207-208) between bioprospectors and communities.

At first sight, IPLCs sit rather uncomfortably within this new framework
which is also geared towards treating genetic resources and TK held by IPLCs
“as a commodity that will be traded by [them] in exchange for monetary and
non-monetary benefits [...]” (Bavikatte et al., 2010, p. 294). In particular, as
Bavikatte et al. remarked,

the acknowledgement of market-alienable aspects of TK such as ILCs’
[indigenous and local community’s] ownership of their TK tends to mask
the existence of inalienable aspects of TK, such as IPLCs’ rights to their
traditional lands and to practise their cultures which are in effect the well-
spring of their TK

(ibid., 296; Nemogd, 2019, p. 262).%>

The observation echoes criticisms that were levelled against proposals to endow
IPLCs with “tribal rights” (Greaves, 1996) or “community intellectual rights”
(Egzibher, 1996), in other words new kinds of sui generis rights supposedly better
suited to collective creations and innovation, but which remained largely mod-
elled upon the Western intellectual property tradition. Certainly, these new ideas
were laudable — notably in the appeal to the “embedding concept” of tradition
(Strathern, 1996, p. 22) — and they are regularly summoned up in debates on
“biopiracy” (on which see Mgbeoji, 2006, p. 13; Hamilton, 2008) every time
tensions between activists and bioprospectors resurface. They nevertheless raised
serious concerns and limitations. First, insofar as farmers’ varieties (landraces)
are concerned, intellectual property-style rights may have a disruptive effect on
the flow and exchange of valuable genetic materials and a propensity to create
tensions between communities (Correa, 2016; Srinivasan, 2016).23 Second, as the
concept of ownership over seeds, plants, and TK is alien to some cultures (Tsosie,
2007), it was felt that their inception might adversely affect the cosmologies of
certain communities (Anderson, 2015, pp. 769, 771, 777; Posey, 1995), and they
might actually unwillingly serve to expand the religion of property.>*

On the face of it, as the CBD began to be implemented, neither ABS mech-
anisms nor sui generis intellectual property laws appeared to offer robust and
uncontroversial tools for IPLCs to secure their rights over their own resources
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and knowledge. Even access laws, suftused with ideas about incentivising IPLCs’
“participation” in biodiversity conservation and assigning economic value to
resources and TK, were met with severe reservations as they shared some of the
shortcomings that affect sui generis IPRs.

At the same time, one element of paramount importance is worth stressing:
the Preparatory Committee and Working Groups tasked with the preparation
of the Rio Earth Summit, as well as the Ad Hoc Working Group and then
the Intergovernmental Negotiating Committee (INC) for a Convention on
Biological Diversity (see McGraw, 2017), had been working in a distinctive
political and intellectual environment asserting new bonds between “two strands
of international law [that] were being developed in relative isolation from one
another for quite some time” (Halewood, 1999, p. 965), namely human rights
law?? and environmental law. Besides, as Halewood showed, based on interviews
and a review of archival materials, some delegates to the Ad Hoc Working Group
(primarily from Canada and Sweden) pushed for the inclusion of knowledge and
innovations of IPLCs in the CBD without having “clear ideas about the kinds
of national laws that would eventually be required to realize the objectives of
including the term in the agreement in the first place” (Halewood, 1999, n. 104).
This sort of “Trojan-horsing” of the CBD, whose primary aim was to ensure
“[...] that indigenous and local peoples would be included in future national
and international processes wherein such mechanisms would be defined” (ibid.),
also contributed towards bringing hermeneutic openness to the instrument, in
particular when read, as Posey astutely suggested, in conjunction with the Rio
Declaration and the Agenda 21 (UNCED, 1992; see Posey, 2004, p. 163).

By and large, it can be argued that, taken in their broad intellectual and
political contexts and read together with soft law instruments also adopted at the
Rio Conference, Articles 8(j) and 10(c) represented a landmark which widened
the number of epistemic communities, players/stakeholders, constituencies
allowed and called upon to debate what Donna Haraway refers to as “nature-
in-the-making” (Harvey & Haraway, 2016), while Stengers (2005) and Latour
(2004) propose the term “cosmopolitical”. This has led to the establishment of
hard-won new exchange relationships through forms of resistance to cultural
homogenisation, unfolding a “cosmopolitanism from below” as Appadurai puts
it (2013), and opening up new discursive spaces for addressing complex ontolog-
ical issues and initiating translation processes and boundary work (Fisher, 1988;
Lofmarck & Lidskog, 2017; Mollinga, 2010) across diverse epistemic boundaries.

The Politics of Biocultural Diversity

At a time when contracting parties are gradually implementing the CBD and

now the Nagoya Protocol,?® «

genetic resources” and “traditional knowledge”
are arguably still seen and treated by some as “resources” to be tapped into for
the development of new technologies amenable to the protection of IPRs (see

Bonneuil, 2019). However, the Earth Summit signalled a watershed moment,
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heralding the concept of “biocultural diversity”. This is a complex history —
which is still in the making — but three movements seem to have prompted its
emergence and have moulded and refined its meaning over time.

The first movement is most directly related to nature conservation and shakes
up the deeply ingrained dogma of conservation science, the so-called “fortress
conservation” model that had presided over the fate of IPLCs living in or near
protected areas for almost three centuries (Colchester, 2003; Doolittle, 2007).
As the model met with mounting criticism (Freeman, 1989), new bottom-up
and community-based approaches gained traction from the early 1980s onwards
(Buergin, 2013, p. 5 and the literature referred to therein).?” The notion that
relationships between humans, their social organisation, and their natural
environment cannot be universally understood along the nature-culture divide,
irrelevant for numerous populations around the world, underpins and drives
new approaches to conservation. The so-called “ontological turn” in philosophy
and anthropology (Castro, 1992; Descola, 1996 [1986]; Descola & Sahlins, 2014,
Kohn, 2015; MacCormack & Strathern, 1978) gave ground to the academic rec-
ognition of non-Western ontologies (Blaser, 2009b, 2013) and evidence of how
those populations shape the worlds they know, see, and interact with, and espe-
cially the way they consider elements of the so-called “natural world” beyond
the subject-object divide. These reflections have undoubtedly contributed to the
idea that IPLCs are, due to their non-naturalist ontologies, repositories of vast
bodies of knowledge that may be relevant for biodiversity conservation (Buergin,
2013, p. 4).

This was already contemplated in the World Heritage Convention (1972)*
which is certainly one of the first international instruments to recognise that
conservation of nature goes hand in hand with the protection of cultural iden-
tities, thereby confirming the “relationship between indigenous peoples and the
environment” (Ulloa, 2005, p. 137; also see Kari & Rssler, 2017). Also of note
is the major step taken through the 1980 World Conservation Strategy, in which
the TIUCN, WWF, and UNEDP stressed the importance of “traditional knowl-
edge”, even though there is no mention of Indigenous peoples in the text, only
of “rural communities” (IUCN et al., 1980, Chapter 14, para. 10).

In the 1970s and 1980s, the coming together of the notions of capital, pro-
gress, and technology ushered in a period of certainty known as “develop-
ment”. The second movement arose against the backdrop of the prescriptions
produced by major institutions such as the World Bank and Western universi-
ties, which were meant to actively transform “traditional” into “modern” so-
cieties through major investments and new technologies (Escobar, 1995). The
concept of development has engendered essential critical theories — liberal,
Marxist, post-structuralist, post-development — which are of particular inter-
est within the context of the construction of environmental issues as a global
problem (Buergin, 2013, p. 7). Their differences apart, these movements share
a common base: the “intrinsic values of culture and cultural diversity as well as
opportunities this diversity provides regarding sustainable or alternative ways of’
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development [received] broader attention, frequently addressed in terms of ‘tradi-
tional ecological knowledge’ or local knowledge systems” (Buergin, 2013, p. 8).
Linking the “development crisis” to the “escalation of environmental problems”
and the “struggle for natural resources” (Banerjee, 2003, p. 151) opened the way
for the concept of “sustainable development” in the late 1980s. The Brundtland
Report (Brundtland & World Commission on Environment and Development,
1987, para. 74), which constitutes a milestone in this history, thus signalled, albeit
in an ambiguous fashion, the shift in focus to the local level, the link with cul-
tural diversity, while promoting a new model of “participatory” and “inclusive”
development (Buergin, 2013, p. 8; Peet & Watts, 1996). Admittedly, the report is
still pervaded with the idea — very much in tune with the concept of “progress”
— of a time arrow, with IPLCs sitting on the first point — distant and fading away
(the “ancient origins” of humanity??) and, of course, the reference to “produc-
tivity” (Brundtland & World Commission on Environment and Development,
1987, para. 76) which is yet more proof, if proof was needed, of the ambiguity
of the concept of “sustainable development”. However, the text encapsulates a
series of conceptual shifts that were underway: the awareness of the important
of “traditional” ways of life, “traditional rights to land”, “own institutions to
regulate rights and obligations” which have been translated into “harmony with
nature” and an “environmental awareness” and, therefore, the acceptance of the
pressing need to recognise and sustain “traditional rights”, which “must go hand
in hand with measures to protect the local institutions that enforce responsibility
in resource use” (ibid., para. 75).

The last movement is inseparable from the international recognition of
Indigenous peoples. As Anaya recounted, a new generation of Indigenous women
and men, well-versed in the dominant legal system, “began drawing increased
attention to demands for their continued survival as distinct communities with
historically based cultures, political institutions, and entitlements to land”
(Anaya, 2004, p. 46). This counter-narrative, which articulates new identities
based on distinct cultures and entrenched in the land, was disseminated by a
vast campaign that took place during major international conferences and was
relayed by academics and NGOs from the 1970s onwards (ibid.). The adoption of
ILO Convention No. 169 of 1989°" represents “international law’s most concrete
manifestation of the growing responsiveness to indigenous peoples’ demands”
(Anaya, 2004, p. 47), followed, about 20 years later, by the 2007 UN Declaration
on the Rights of Indigenous Peoples.’! Importantly, the connection between
cultural diversity and biodiversity conservation underpinned the work of ILO,
as Buergin remarks:

[c]ultural diversity and environmental conservation were crucial issues in
the arguments about ‘indigenous peoples’ and their rights to lands, local
resources, self-determination, and particular identities from the beginning.
A particular relationship to the places they inhabit, often related to his-
torical continuity, is at the core of their claims to lands and territories and
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discussed in the context of particular conceptualizations of and relations to
‘nature’ different from ‘modern’ environmental relations.
(Buergin, 2013, p. 11)°?

As mentioned above, the Declaration of Belém (1988)%° represented a further
milestone by stressing the “inextricable link” between cultural and biological
diversities, calling for the recognition and protection of “cultural and linguistic
identity”, and articulating the idea that Indigenous peoples are “stewards” of
biodiversity. Agreements and documents adopted at the Earth Summit in 1992
abound in similar references to “traditional lifestyles” dependent on biologi-
cal resources>” and, conversely, on “traditional” knowledge, innovations, and
practices of Indigenous and local communities “relevant for the conservation
and sustainable use of biological diversity”.*®> This echoes Principle 22 of the
Rio Declaration on Environment and Development (1992), which states that
“Indigenous people and their communities and other local communities have
a vital role in environmental management and development because of their
knowledge and traditional practices”. Additionally, Agenda 21, the action plan
adopted at the Rio Conference, stresses that “Indigenous people and their com-
munities have an historical relationship with their lands [...]” and “[tlhey have
developed over many generations a holistic traditional scientific knowledge of
their lands, natural resources and environment” (Chapter 26.1) that needs to be
recognised (Chapter 26.3 (ii1)) (UNCED, 1992).

In sum, at the beginning of the 1990s, the main features that would go
on to feed into the “biocultural diversity” concept began to be fleshed out.
Biological diversity was conceived of as being linked to culture, in particular
that of IPLCs which have developed a holistic (Nelson, 2009) knowledge of
their land, resources, and environment. This specific knowledge is conceived
of as being particularly relevant for the conservation of biodiversity and begins
to support the idea that IPLCs are “stewards” of their environment. In 1996, as
it became possible to pair maps of biodiversity with maps of cultural (and par-
ticularly linguistic) diversity (Maffi, 2001b; UNESCO et al., 2003), the concept
of biocultural diversity received the final impetus®® that enabled it to gain a
foothold in the scientific vocabulary (Camara-Leret & Bascompte, 2021). The
1996 Berkley Conference on “Endangered Languages, Endangered Knowledge,
Endangered Environments”,>’ organised by Luisa Maffi (the proceedings only
appeared in 2001) (Maffi, 2001a), is an important academic landmark in this
respect. Posey accelerated the dissemination of the concept by entrusting Luisa
Mafh with the chapter on “Linguistic Diversity” (Maffi, 1999) published in his
Cultural and Spiritual Values of Biodiversity (Posey, 1999), a stand-alone volume,
but which was part of the influential Global Biodiversity Assessment undertaken
by UNEP in 1995 (Heywood et al., 1995). As Figure 1.1 (Annex) illustrates,
references to biocultural diversity — or connections between cultural heritage
and natural heritage/biodiversity — have multiplied since the 1990s in binding
international instruments, soft law, and declarations from major international
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and regional conferences, sometimes endorsed by the CBD and UNESCO.
The CBD?® and IPBES have recently started integrating the concept in their
respective work, and dedicated international programmes strive to bridge the
gaps between cultural and natural heritage.*’ Another step in this direction
lies in the “Nature-Culture Alliance” to be launched at the forthcoming CBD
COP 15, which will extend — and probably take the place of — the joint SCBD-
UNESCO nature-culture programme.41

Some also expressed their discontent with the way the issue was raised. For
example, Brosius and Hitchner regretted at some point that the “biocultural
perspective” and the “biocultural diversity” concept be “entirely the product
of the crisis narrative”, thereby preventing their designers and advocates from
acknowledging the “dynamic, creative possibilities that can emerge from human
agency and processes of hybridity” (Brosius & Hitchner, 2010, p. 143). They
therefore argued for examining the potentialities and implications — in terms of
practices, policy, and governance — of what they saw as a new “trans-disciplinary
field” engaged in conservation (Brosius & Hitchner, 2010, p. 142). By and large,
their call was heeded by scholars (Bridgewater & Rotherham, 2019). With hind-
sight, there is little doubt that the “biocultural axiom” (Nietschmann, 1992)
opened a political space (Mulrennan & Bussieres, 2020, p. 293; Nemoga, 2019,
p. 260) for IPLCs by showing that biodiversity, beyond its “concrete biophysical
elements” (Escobar, 1998, p. 53), is a “discursive invention of recent origin”
(ibid.). At the very least, this “biocultural axiom” has nurtured the notion that
biodiversity forms part of complex territorialised networks, living systems, inex-
tricably linking worldviews and praxis, expressing attachments to the earth and
more-than-humans (Tsing, 2013); and that, therefore, alternative approaches to
biodiversity conservation ought to be sustained, bounding up considerations of
human rights, equity, ethics, and ontologies (see Mulrennan & Bussieres, 2020,
p. 299).

To return to the three avenues that were explored during the CBD negoti-
ations to tackle the issue of TK’s “protection” — sui generis intellectual property
laws vested in communities, access laws, and “recognition (and elevation to levels
of national and international recognition)” of communities’ own traditions and
customs (Halewood et al., 2006, p. 185; also see Halewood, 1999) — there is lit-
tle doubt that the last two have undergone significant changes as engagements
with biocultural diversity have intensified. In the field of access law, with the
“rediscovery” of the “work” (Hayden, 2007) of IPLCs that has been too long
belittled or denied (Younging, 2010), and the “reappearance” of humans within
a supposedly “inanimate” or “wild” nature (Posey, 2001, pp. 384-385), new
debates have emerged with the Nagoya Protocol*? at the forefront. Under the
new legally binding agreement, all parties now have to take measures with the
aim of ensuring that TK and genetic resources are accessed with the prior and
informed consent (PIC) or approval and involvement of IPLCs, and that MATs
have been established (Nagoya Protocol, Articles 6 & 7). States are also obliged
to take measures for the purpose of ensuring that benefits arising from the use of
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these TK* and genetic resources are shared in a fair and equitable way with the
IPLCs concerned (Morgera et al., 2014). In recent years, academic research has
particularly focused on three main and interwoven issues with a view to securing
IPLCs” engagements through contracts with stakeholders on access to genetic
resources and TK. First, making sure that bioprospecting contracts do not arbi-
trarily “cut collectives”, in other words create some sort of ad hoc collectives or
“political sociality” aimed at distinguishing between “deserving” and “under-
serving” “contributors” to the production of a new technology, and exclusively
made of those relatively few groups who are, in fact, best able to articulate their
demands (Hayden, 2007). Second, guaranteeing that bioprospecting contracts
do involve IPLCs and that they do address the asymmetrical relations and ineq-
uitable bargaining power that characterise ABS negotiations (Robinson, 2014,
p. 12). Third, securing the “market-inalienability” (e.g. that which touches on
language, sacred sites, and ancestral ties) of certain aspects of seeds, plants, and
TK (Bavikatte et al., 2010, p. 298; Gilbert, 2018, p. 83).

Furthermore, biocultural approaches have naturally rekindled proposals made
at the start of the UNCED and CBD negotiations (Halewood, 1999, p. 955)
aimed more radically at steering the debate away from considerations about
contracts on, and trade in, TK, and to refocus it on what should be deemed fun-
damental prerequisites to protect the ecological values and traditional lifestyles
that sustain the conservation of biological diversity. Clear evidence of this is
the work of the Ad Hoc Open-ended Working Group on Access and Benefit-
Sharing — which prepared the ground for negotiations on the Nagoya Protocol —
replete as it is with calls to take new ground in the field of the protection of TK,
and framing the discussion in terms of ontological conflicts, inalienability, diver-

gences between legal traditions, and cultural values.**

ABS within the Biocultural Nexus: From Participation to Sovereignty
and Self-Determination

This broad-strokes account manages to capture the pivotal role played by
“participation” on a new intellectual canvas which is dominated by the con-
cept of “sustainable development”. Interlinkages between “participation” and
“development” were already under way in the Declaration on the Right to
Development of 1986, Article 2 of which states that “the human person is the
central subject of development and should be the active participant and benefi-
ciary of the right to development”.* This articulation — and in particular the
connexion between participation and benefits — has paved the way for a rights-
based approach to development and, above all, further provided the decisive
impetus for moving beyond participation and to embrace more radically the issue
of consent, sovereignty, and self-determination (Gilbert, 2018, pp. 65—66).
Under ILO Convention No. 169, references to participation are still
encumbered by a great deal of ambiguity. Along the lines of the 1980 World
Conservation Strategy (IUCN et al., 1980, Chapter 14, para. 10), it is believed
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that, in addition to the benefits of relying on local ecological processes,
people-centred conservation is cost-effective and more readily accepted than
command-and-control conservation projects. Furthermore, as local popula-
tions in the South are still seen as a major source of resource depletion (Peet
& Watts, 1996, p. 7), participation coupled with benefits cannot but align with
the development blueprint laid out by experts from the late 1980s. This can
be drawn from Article 15(1) which states that the rights of the “peoples con-
cerned to the natural resources pertaining to their lands” “include the right of
these peoples to participate in the use, management and conservation of these
resources’. At the same time, what is well entrenched is the relatively new idea
that Indigenous peoples have the right to seek development on their own terms
(Posey, 2001, p. 388). This implies, at the very least, giving them the right
to be consulted whenever legislative or administrative measures or plans and
programmes for national or regional development “may affect them directly”
(Articles 6.1(a) and 7.1).

As the links between TK and conservation deepened, the rights-based
approach to development gave rise to procedural rights which were deemed
crucial to achieving “sustainable development” (Gilbert, 2018, p. 65). It also
pushed for the recognition of substantive rights based on the premise that good

management of land and resources implies a level of “control” thereof.*®

Against
this background, the progressive shift in international instruments and regional
jurisprudence from consultation to consent (free prior and informed consent — FPIC
— or prior and informed consent — PIC) — and then the advent of the principle
of benefit-sharing — expresses difference of kind rather than of degree.*’ The
first inroads into PIC and benefit-sharing were visible in Articles 8(j) and 10(c)
of the CBD, and the emergence of the right to FPIC/PIC was confirmed in the
UNDRUIP. The major breakthrough can be credited to the Nagoya Protocol, the
stipulations of which, however qualified they remain when it comes to IPLCs’
rights over genetic resources (Morgera et al., 2014, pp. 122-125), strongly sup-

port the view that, for the “custodians of biodiversity”48

to carry on stewarding
the seeds and plants and cultivating their knowledge, they must be able to “con-
trol” and therefore to decide (collectively) whether, when, with whom, and in
consideration of what they want to share elements of their heritage (Posey, 2001,
pp. 388-389).

In other words, as some scholars have suggested, PIC and benefit-sharing in
the Nagoya Protocol are

implicitly underpinned by a substantive environmental right of indig-
enous and local communities to their genetic resources. It embodies an
obligation owed directly to them, deriving from established international
human rights, in their collective dimension, to indigenous peoples’ self-
determination, ownership and cultural identity.

(Morgera et al., 2014, p. 118; also see ibid., pp. 42, 113)
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By extension, PIC and benefit-sharing reverberate through, and reinforce, the
vast array of rights which are deemed essential to maintain this stewardship role
and which cannot be uncoupled from rights over genetic resources and TK,
namely the right to land and territory, the right to self~-determination, and the
right to cultural identity. Admittedly, some of these rights, as now enshrined
in the UNDRIP,* have been considerably reinforced by human rights treaty
bodies and, most of all, by regional human rights courts over the past decades
(Charters, 2018; Errico, 2018; Gilbert, 2018; Saul, 2016). But progress achieved
by the Inter-American Court of Human Rights notwithstanding (Gilbert, 2018,
pp- 7273, 76-79), provisions on PIC and benefit-sharing remain fragile in in-
ternational human rights law. For instance, the right to property and natural
resources continues to be built on the assumption — traced back to the doctrine of
eminent domain — that “[...] the state has underlying title to the land and the nat-
ural resources it contains” (Gilbert, 2018, p. 42). From this, it follows that, albeit
subject to compensation (as against benefit-sharing), states often retain both the
“[...] overall power [...] to expropriate any private property in land without the
owner’s consent, even if such a right is legally and constitutionally protected”
(Gilbert, 2018, p. 37) and the right to dissociate the regime of property in land
and property over natural resources (Almeida, 2017). PIC and benefit-sharing
obligations enshrined in the Nagoya Protocol certainly go further by imposing
PIC and benefit-sharing obligations in respect of land, resources, and cultural
heritage even in the absence of any restriction or deprivation and sustain the dy-
namic interpretation that PIC/FPIC comes very close to a veto right.”! PIC and
benefit-sharing also give new support to the right to self~determination over nat-
ural resources (Gilbert, 2018, pp. 26—28). Obviously, all these developments are
of considerable interest to groups that do not have the status of Indigenous peo-
ples (Morgera et al., 2014, p. 120),°% i.e. local communities® whose rights could
be extended based on the inseparable link between territory, genetic resources,
TK and cultural identity, and their role in the preservation of biodiversity,>* a
reading that is now reinforced by the centrality of (communal) land in the UN
Declaration on the Rights of Peasants and Other People Working in Rural Areas
(Errico & Claeys, 2020; Le Teno et al., Forthcoming).>

Scope of the Book: Key Themes in (Biocultural) Community
Protocols and Biocultural Rights

Genesis: From Cultural Protocols to Biocultural Community Protocols

The preceding pages provide the context within which BCPs or CPs first
appeared in scholarly work and in international law. Their advent is inseparable
from the debates around ABS law on how to have “a more level-playing field
among the parties” (Morgera et al., 2014, p. 222) in negotiating PIC and MATs,
in a context of growing disagreement over practices denounced as “biopiracy”
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(Mgbeoji, 2006; Robinson, 2011), blatant violations of customary law, or seen as
irremediably tainted by power asymmetries. These three themes recurred several
times throughout the fravaux préparatoires to the Nagoya Protocol (see Table 1.1,
Annex).

BCPs/CPs emphasise a community’s customary rules and laws and its cultural
heritage, while at the same time making visible and explicit the local norms to be
followed for the negotiations. Hence, they have been heralded as powerful tools
for achieving substantive equity (e.g. a just distribution of benefits taking IPLCs’
perspectives into account) and procedural fairness (e.g. through a process avoid-
ing misunderstanding, allowing enough time and money) in respect of access to
genetic resources and associated TK (Raven, 20006, p. 14). Still in the context of
the CBD and the Nagoya Protocol, BCPs/CPs have been showcased as useful
instruments to harness the potential of IPLCs in biodiversity conservation.

Following heated debates and strong advocacy from the African Group (via
Namibia’s representation) and active non-profit organisations, CPs were even-
tually transcribed into the protocol which was signed on 29 October 2010 in
Nagoya (see Art. 12, for example). The concept of BCP/CP itself was introduced
into international negotiations by the active role of Natural Justice, an NGO
based in South Africa which operates globally for the conservation and sustain-
able use of biodiversity through the self-determination of IPLCs (Bavikatte &
Jonas, 2009; Bavikatte & Robinson, 2011).

Although BCPs/CPs are new tools, they are commonly presented as things
that have existed since time immemorial. Indeed, for their promoters, BCPs/CPs
are nothing but emanations of these customary rules and procedures through
which a community usually regulates conducts and interactions both within
and outside the community (Shrumm & Jonas, 2012). Some have indeed been
in place for centuries, but it remains difficult to isolate them from their wider
socio-cultural context, embedded as they are in different fields, including reli-
gion, personhood, kinship, medicine, agriculture, and so on. They might find an
expression in different media such as songs, dances, carvings, drawings, and oral
traditions, despite the fact that even so translated and mediatised, they may remain
elusive and ungraspable for those who do not belong to these communities. In
sum, drafting a protocol always implies a complex process of translation, all the
more so, given that BCPs/CPs are immersed in global environmental politics
and run a greater risk of uncontrolled equivocations (Blaser, 2009a; Viveiros De
Castro, 2004).

In fact, as the last point indicates, the novelty and distinctiveness of BCPs/CPs
lie in the fact that IPLCs are increasingly engaging with external stakeholders
such as government agencies, international organisations, researchers, NGOs,
and private companies. Engagements with IPLCs, though at times adequate and
in line with communities’ procedures/protocols, priorities, and visions, never-
theless quite often prove to be driven by outsiders’ goals and defined exclusively
according their own terms. As a result, “communities often have to act defen-
sively in response to imposed plans or threats” (Shrumm & Jonas, 2012, p. 13).
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One way of limiting the risk of IPLCs’ local rules and procedures from being
subverted or ignored, and thus their tangible and intangible heritage from being
misappropriated, has been suggested, namely to articulate these communities’
protocols in a form that can be acknowledged by external actors (Anderson,
2015, p. 776). There has been talk and initiatives have been taken about new pro-
tection mechanisms, especially for cultural heritage, in Canada and Australasia
for decades. Among the vast array of non-legal (contra, Bowrey, 2006) — or better
still, “primarily ethical in nature” (Gray, 2004) — and community-level mech-
anisms of protection for intangible culture heritage that have been considered
and proposed by scholars, “Community Research Protocols” or “(Indigenous)
cultural protocols™® have garnered considerable attention over the years (even
though the open-textured nature of the expression that covers a “diverse
spectrum of instruments related to principles, processes, and rules of conduct”
(Bannister, 2009, pp. 285-286) is sometimes regretted). These locally developed
instruments were a response to the increasing use of the intangible cultural herit-
age of First Nations/Aboriginal peoples in research, technology, and mainstream
culture (Anderson & Younging, 2010; Janke, 2005; Nicholas & Bannister, 2004,
Raven, 2010; Riphagen & Stolte, 2016). They are without doubt the main source
of inspiration for BCPs within the context of biodiversity-related contracts.

Simultaneously, while IPLCs sought to consolidate their position through
environmental law, initiatives were multiplying around “Indigenous peoples’
declarations and statements on equitable research relationships”, “Community
research agreements”, “Community protocols”, and “Community codes of con-
duct”, with a view to setting the foundation for new relationships between IPLCs
on the one hand, and researchers and private companies on the other, in the field
of biodiversity (see, in particular, Laird, 2002). Among these initiatives, those
around “community protocols” — soon to be known as BCPs — gained in pop-
ularity due to the considerable publicity given to the Intercommunity Benefit
Sharing Agreement in the Parque de la Papa, in Pisac (in the Cuzco region of
Peru)®’ with the support of the ANDES association (ANDES et al., 2012)>® and
the International Institute for Environment and Development (IIED),* before
being promoted internationally by Kabir Sanjay Bavikatte and Harry Jonas, two
international lawyers and the founders of the NGO Natural Justice.

Although the thread of history seems easy to follow, care should be taken
not to overstate the intellectual continuities. As will be seen, the Potato Park
biocultural protocol is entrenched in a specific theoretical framework and is
but one part of a larger system built around the notion of biocultural herit-
age (Argumedo, 2008; Argumedo & Pimbert, 2008; Graddy, 2013; Hall, this
volume, Chapter 3).

BCPs as Legal Tools

While community protocols are broadly defined in the Mo’otz Kuxtal Vol-
untary Guidelines (2016),°" they are tightly articulated around PIC and
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benefit-sharing in relation to TK associated with genetic resources under
the Nagoya Protocol. For legal scholars, if anything, BCPs/CPs are tools —
encompassing relevant views, laws, and procedures — which must be weaved
into local PIC procedures and duly acknowledged by domestic legislation along
state PIC mechanisms. The common view is that states are obligated to support
the implementation of, and ensure compliance with, community protocols,
“giving them legal effect in national legal system with a view to ensuring
compliance by users and collaboration with user countries in that endeavour”
(Morgera et al., 2014, p. 356). In other words, de lege ferenda if not de lege lata,®!
BCPs ought to be an integral part of domestic ABS legislation and compliance
with provisions of community protocols ought to be made mandatory (Nagoya
Protocol, Art. 6(2) and 7(2)).

This effect may already be seen in some BCPs related to TEK in Peru®? and
it will probably be reflected in the recent move in Malagasy legislation, which
has broadly recognised the legal status of BCPs both for genetic resources and
for associated TK. Within the framework of the Darwin Initiative project on
mutually supportive implementation of the Nagoya Protocol and the ITPGRFA,
Bioversity International, together with international organisations and partners
such as Natural Justice, worked from 2015 to 2018 to develop ABS laws and
agreements that contribute to pro-poor rural development and offset the cost
of conserving genetic resources in Madagascar and Benin. In Madagascar, the
main result is the enactment of Decree No. 2017-066 of 31 January 2017 on
the regulation of ABS arising out of the use of genetic resources. Importantly,
the Decree states that,

in cases where the subject matters of the application are resources located
on lands (“ferres”) managed or occupied by private individuals, the appli-
cant shall need to obtain PIC of any legal or natural person with power to
access the land and collect the resources herein. This person may be the
private owner, local custodians (“gestionnaires”) of natural resources, or the
holders of TK associated with genetic resources.

(Art. 12)

“Local custodians of natural resources” are defined as “groups of inhabitants
who legally and/or traditionally manage the resources for which access is re-
quested and whose way of life is relevant for the conservation and sustainable use
of biodiversity”. The text adds that for the local custodians of natural resources
and holders of associated TK, consent shall be given in the form of a written
contract. This contract is established according to customary rules, traditional
values, and practices as locally prescribed and cannot be contrary to statutes
and regulations in force (Art. 14). Finally, a paragraph specifies that in cases
where traditional values and practices are already documented in an instrument
implemented by the communities, that instrument must be consulted and em-
bedded in the contract (Art. 14). This is a clear reference to BCPs, which is
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unsurprising, as Natural Justice, as part of the Darwin Initiative project, has
backed the efforts of Bioversity International in facilitating the development of
BCPs in Madagascar.®

In Benin, new national guidelines for ABS arising from the use of genetic
resources and associated TK were endorsed by Decree No. 2018-405 of 7
September 2018 (on national guidelines for ABS arising from the use of genetic
resources and associated TK in the Republic of Benin). It states that “bio cultural
community protocols” are defined as

tools that establish a set of basic principles for the participation of Local
Communities (LCs) in the ABS process and describes how to access or use
traditional knowledge and genetic resources held by local communities.
These protocols set out procedures that assert customary rights and empha-
size the obligation of reciprocity, by involving all the parties concerned.

Article 8 of the national guidelines also provides that “[plositive cultural rules
of local communities or Bio cultural Community Protocols shall be respected”.

In these instances, BCPs/CPs clearly stand as legally binding instruments
aiming to set (unambiguous) terms and conditions to governments and the
private, research, and non-profit sectors willing to engage with IPLCs on their
local resources and knowledge.®*

Relying on first-hand ethnographic materials and best practices, findings and
feedback from practitioners and scholars who have gained significant experience
and expertise in the development and implementation of BCPs/CPs the world
over, the book investigates these pioneering pieces of legislation and consid-
ers the lessons that can be learnt and implications that can be drawn about the
situation of IPLCs and the future of the ABS framework.

The book also aims to look at BCPs/CPs beyond these few instances in which
they are legally recognised as part of procedures for local PIC. In all these cases,
the status of BCPs/CPs is unclear, as they appear to hover on the edge of ABS
legislation, if not floating above formal legal systems. How then are BCPs/
CPs to be read and understood within these specific contexts? Should they be
approached as non-legal instruments, incentives, or ethical tools in the same way
as CPs, community research protocols, and ethical codes are seen in Canada and
Australasia? If so, what are their functions and aims, their underlying philoso-
phy, and theoretical underpinnings? What is the rationale behind their creation,
implementation, and content? What are the benefits expected by their advocates
and proponents, together with their shortcomings and perceived risks?

BCPs and Biocultural Jurisprudence

Such questions are all the more legitimate, given that, even within the relatively
narrow framework of the CBD and the Nagoya Protocol (with a primary focus
on PIC and benefit-sharing) and without even considering those BCPs that have
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developed in relation to protected areas and land tenure (FAO, 2016; FAO et al.,
2017, p. 3; Pritchard et al., 2013, p. 65), extractive industry (Makagon et al.,
2016),% or REDD+ projects (Tyrrell & Alcorn, 2011, para. 4.7), BCPs/CPs are
often broad in scope and ambition. Thus, it is not uncommon that they outline (at
times with a great deal of detail) the community’s core ecological, cultural, and
spiritual values. They are also the vehicle through which a community strives to
self~define and/or reaffirm its rights over a land or territory, although this is in no
way a straightforward and frictionless process (Blaser, 2010; Ellison et al., 2009;
Escobar, 1997). Even in an ABS context, BCPs/CPs can hardly be confined to a
proactive or a defensive tool whereby a community either lays down in advance
what rules and procedures should apply for negotiations with a researcher or a
private company on access to genetic resources and TK or expounds all necessary
steps to be followed internally to make decisions on access and the distribution
of benefits within the community. Experience indicates, and the Mo’otz Kuxtal
Voluntary Guidelines hint at this,®® that most BCPs/CPs have a protean dimen-
sion and go beyond legal relations on PIC and benefit-sharing to encompass
questions about how social actors interact, while simultaneously emphasising the
community’s spiritual, cultural, and reciprocal relationships with nature, or the
community’s role in the preservation of the environment; in other words, their
“stewardship” of biodiversity (Bavikatte, 2014).

In light of the intellectual and political contexts reviewed above, the
multifaceted nature of BCPs/CPs should come as no surprise. They are premised
on the idea, which owes much to Darrell Posey (1999, p. 7), of a deep inter-
connectedness between ecological and social systems, the idea that biodiversity
is part of the diversity of life, with multi-layered manifestations — biological,
cultural, linguistic — which “are interrelated (and likely coevolved) within a
complex socio-ecological adaptive system” (Mafhi & Woodley, 2010, pp. 5-6). In
sum, the “biocultural axiom” interlinks biological diversity and IPLCs’ ways of
life.*” Read against this paradigmatic shift that holds biodiversity conservation
and certain lifestyles together, BCPs/CPs can certainly not be reduced to mere
technical and “legalistic” instruments. If anything, BCPs aim at sustaining IPLCs
— to borrow language unmistakably associated with the “biological turn” — in
their traditional role as traditional guardians and custodians of ecosystems.

This was, at least, the firm belief of Sanjay Kabir Bavikatte and Harry Jo-
nas, the two founders of Natural Justice, the South African NGO which has
been at the forefront of the development of BCPs for the last decade or so.
There is no question that these two international lawyers have been decisive
in mainstreaming the thought that IPLCs play a key role in the maintenance
of world biodiversity, due to their ways of life (deemed “traditional”), world
visions, and deep relationships with their lands and environment. Drawing from
Posey’s inspirational proposal to protect and nurture Indigenous peoples’ iden-
tity and socioeconomic development alongside environmental conservation
(Posey & Dutfield, 1996, p. 95), through the bestowal upon them of a “bundle of
rights” (the so-called “traditional resource rights” — Posey, 2004, p. 163; Posey
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& Dutfield, 1996), the two lawyers and their collaborators went on to reason
that something along the same lines must be wrought to preserve and foster the
stewardship role of IPLCs. Seeing the “ethic of stewardship” as the keystone of
this role (Bavikatte, 2014; Bavikatte & Bennett, 2015), they further argued for
providing IPLCs with a comprehensive bundle of rights, referred to as “bio-
cultural rights” (Bavikatte, 2014; Bavikatte & Robinson, 2011; Sajeva, 2018),
aimed at protecting their “traditional” lifestyles” which they saw as the bedrock
of their stewardship of nature.®® Importantly, as mentioned earlier, the basket of
biocultural rights consists of three categories of rights to which is added a duty,
placing them in an uneasy position within the human rights tradition (Sajeva,
2015): (1) rights to land, territory, and natural resources, i.e. the right to access
and use traditional lands and territories, and access to and use rights over biotic
and abiotic resources present in the land; (i) rights to self-determination, i.e.
self-governance, itself comprising two strands: (a) the aptitude of each people and
community to regulate their internal matters through the use of their traditional
legal institutions and rules (Anaya, 2004); (b) protection from the imposition of
decisions taken by external actors and regarding matters that can influence the
community (e.g. exploitation of resources by extractive industry); (iii) cultural
rights, including the rights and conditions necessary to safeguard the integrity of
the values, worldviews, institutions, practices, and knowledge of IPLCs. These
rights are accompanied by a duty of sustainability, stemming from the steward-
ship ethic at the core of biocultural rights (Sajeva, 2015). The political pathway
already being tread by the PIC principle can be discerned here: from a procedural
guarantee to an engagement with foundational issues of sovereignty. Here, much
like concentric circles expanding from their central procedural core, CPs/BCPs
appear to expand the scope of their politico-legal claim from PIC to cultural
identity, right to lands, territories and resources, and normative and institutional
autonomy (Gilbert, 2016, p. 69; Morgera et al., 2014, p. 37).

The fact that biocultural jurisprudence and the “bundle of rights” approach
underwrite past and current reflections on BCPs/CPs is clearly visible through-
out the case studies included in the book. As several examples presented below
illustrate, current protocols in the context of ABS frequently outline communi-
ties’ core ecological, cultural, and spiritual values, as well as their stewardship of
nature, and generally do more than simply lay down the rules and procedures to
be followed in negotiations with researchers or private companies on access to
genetic resources and TK.

What, though, are the implications of BCPs/CPs as an outgrowth of biocul-
tural jurisprudence? Should they be understood as a challenge to “the fragmentary
nature of state law” (Bavikatte, 2014, p. 234), or a claim to a non-Westphalian
sovereignty (Lenzerini, 2006, pp. 22—23) based “on special dependency on and
attachment to the land”,%’ biocultural heritage (Shaheed, 2015, para. 35), the
right to science and culture (Shaheed, 2012, para. 65), stewardship of biodiver-
sity, right to food”” and food sovereignty (Edelman et al., 2014),”! and the right
to seed?
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The importance of the question cannot be overstated. The answer is key
to a clear understanding of the recent overgrowth in bottom-up, biocultural-
based, and NGO-driven initiatives helping IPLCs and farmers/peasants to re-
gain political and legal spaces to control their territory, protect their cultural
heritage, and continue to use, trade in, and access traditional crop varieties,
semi-domesticated varieties, and wild relatives. A few examples illustrate this
trend: the “territories and areas conserved by indigenous peoples and local com-
munities” (ICCAs) developed by the ICCA Consortium (Kothari et al., 2012;
Stevens, 2014, p. 71)’%; the Globally Important Agricultural Heritage Systems of
the FAO (Harrop, 2009; Santilli, 2016, pp. 289-294); the recent “other eftective
area-based conservation measures” discussed at the CBD (Jonas et al., 2014)73;
the labelling system for biocultural heritage-based products (Swiderska et al.,
2016); and the TK and Biocultural (BC) Labels to address issues of Indigenous
data sovereignty (Anderson & Hudson, 2020; Liggins et al., 2021). These ini-
tiatives, some of which have gained high-profile attention and even support in
international fora,”* have in common some distinctive features which are worth
stressing: an emphasis on culturally important practices relevant to the mainte-
nance of genetic resources and TK; the importance of social organisation and
self~governance through community-level decision-making processes; attach-
ment to land and territories grounding an “ethic of stewardship” (Bavikatte &
Bennett, 2015; Mulrennan & Bussieres, 2020), itself defining a set of rights and
duties between community members and towards non-humans. In sum, all these
initiatives share the basic premise that “[...] the conservation of Nature is a result
of a holistic way of life” (Bavikatte, 2014, p. 233; also see Reyes-Garcia et al.,
2021).

At the same time, as the reference to the Potato Park suggests, we should be
wary of over-reliance on too narrow a genealogy of BCPs/CPs. For instance, the
work by Darrell Posey, Graham Dutfield, and Alejandro Argumedo on “biocul-
tural heritage” has left a deep mark on current debates on biodiversity conser-
vation and continues to influence international actors, such as the IIED” which
was involved in the Potato Park project and which continues to develop BCPs
worldwide, but as part of a broader strategy revolving around the concept of
“Indigenous Biocultural Territories” (Argumedo & Pimbert, 2008). This begs
the question of the different influences that may shape the development of BCPs/
CPs and how to make sense of and do justice to them.

As a recent opinion of the Mexican Committee on the Environment,
Sustainability, Climate Change and Natural Resources (Comision de Medio
Ambiente, Sustentabilidad, Cambio Climatico y Recursos Naturales), including a draft
decree on the protection of biocultural heritage in Mexico, testifies, “biocultural
heritage” is understood as the “legacy made up of the environment, the culture
and the territory in a reciprocal relationship”.”® The idea of “heritage” certainly
carries a holistic way of life (ANDES et al., 2012) and sustains a praxis which
is grounded in “ethical doings” (Puig de la Bellacasa, 2017, p. 151) rather than
following a predefined set of ethical principles — insofar as it ushers in a form of
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“situated ethics” (ibid. 150). In the Potato Park, the centrality of “Sumaq kawsay”

3

(also spelled: “Sumagq cawsay”) or “well-living” (“buen vivir” in Spanish) which
stems from a balanced relationship between the three ayllus (runa or humans,
sallgas or flora and fauna, and awgquis or high spirits) (Argumedo & Hall, n.d.;
Argumedo & Wong, 2011)’7 that make up the community stresses this “situ-
ated” ethical and holistic perspective. But what is to be seen as the mainstay of
“biocultural heritage” approaches is the territory as the “base” or “foundation”
(Gudeman, 2001, p. 27) which is to be constantly maintained and nurtured as it
sustains the identity (Nemoga et al., 2018, p. 24) and must be bequest to future
generations so as to ensure the continuity of the community. It echoes the biocul-
tural dimension ascribed to Mexican Indigenous peoples’ territories (Martinez
Coria & Haro Encinas, 2015), particularly visible in the BCP of Capulalpam
de Méndez, Oaxaca (Mexico) and which has a firm foothold in the concept
of “communality” (“comunalidad”) that underlines a human’s belonging to the
land (Martinez Luna, 2010) and an individual’s embeddedness in the community
(Polo & Danielson, 2013).78

How are these distinct theoretical foundations translated into practice? What
are the main differences that can be observed in the development process’” and
in terms of the roles and functions of BCPs/CPs?

BCPs and Stewardship: “The Noble Savage” Redux

Finally, while the focus on the “ethic of stewardship” as the cornerstone of
biocultural jurisprudence has been hailed as a quantum leap for IPLCs, there are
concerns that this may only be a facade of consideration, masking what are in fact
only new forms of colonial representation, such as the “ecologically noble savage”
(Ramos, 1994; Raymond, 2007). It should not be forgotten that BCPs/CPs and
biocultural jurisprudence are part of a series of shifts that began in the late 1970s,
whereby Indigenous peoples “made efforts to represent, distinguish and promote
their own environmental practices and development views at the national and
international level” (Ulloa, 2005, p. 8), i.e. using Western language and figures.
And these Indigenous peoples’ environmental views “began also to be related to
global environmentalism, which prompted the construction of ecological natives”
(ibid.). This idea of the ecological native, of which the “stewardship of nature”
is a mere offshoot, certainly exposes IPLCs to the risks of being subordinated
to Western visions of global environmental development, or worse still, to see
their rights being conditional upon demonstrating their alignment with adequate
conservation practices (Reimerson, 2013, p. 993; Sajeva, 2021).3" In particular,
consideration should be given as to whether pervasive representations such as
“steward of biodiversity”, “ecological native”, or “natural conservationist” are
not used, in domestic policies and international fora, as a strategic means to
shift environmental policies from the management of non-human nature to the
management of people, and also to replace political negotiations with managerial
interventions (Brosius, 1999; Coombe, 2011, p. 83).
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This is an issue which deserves full consideration, inasmuch as:

[...] the concepts of biodiversity and conservation are not indigenous and,
indeed, are alien to Indigenous peoples. This does not mean they do not
respect and foster living things, but rather that nature is an extension of
society. Thus, biodiversity is not an object to be conserved. It is an integral
part of human existence, in which utilization is part of the celebration of
life.

(Posey, 1999, p. 7)

As Posey further clarified, “[tJhe problem then is not one of whether indigenous
and traditional peoples are or are not ‘natural conservationists’,®! but rather who
(and how) are we to judge them?” (ibid.; also see Tauli-Corpuz, 2016, para. 15).

Despite all the negative connotations and implications of these representa-
tions, there is evidence that IPLCs have been able to use them “as means to gain
recognition within national and transnational environmental discourses” and
to “transform nonindigenous peoples’ ideas of their identities not only within
the nation-state, but also in transnational arenas” (Ulloa, 2005, p. 215; also see
Coombe, 2011, pp. 89-90). This agency of IPLCs has also to be considered while
exploring BCPs/CP.

Overview of the Book

All these issues and more are addressed in this book, which is the first attempt at a
comprehensive study of BCPs/CPs mainly within the context of ABS legislation,
with a large geographic reach, including case studies from Africa, Latin America,
North America, and the Pacific.

The book is organised in three parts. The first part opens with concep-
tual insights aimed at providing the reader with foundational concepts such as
biocultural diversity, biocultural rights, and community rule-making, a grasp of
which is a prerequisite for progressing through the second and third parts of the
book. In this first part, Kelly Bannister explores the principle of consent within
Canadian ethics policy initiatives as an illustrative example of how the rela-
tional emphasis of biocultural ethics can complement biocultural rights-based
approaches by encouraging not only justice of rights but also relational justice
through right relationships. Ingrid Hall then contributes two chapters. The first
delves into the Peruvian Potato Park, home to the concept of Sumaq kawsay,
translated as “well-being”, examining how a non-governmental organisation can
play the role of an ontological diplomat in the CBD forum. In her second chapter,
she analyses how IPLCs challenge the nature-culture dualism within the CBD
through ethnographic observations during three CBD meetings in 2019: the First
Global Thematic Dialogue for Indigenous Peoples and Local Communities, the
11th Meeting of the Working Group on Article 8j, and the 23rd Meeting of the
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Subsidiary Body on Scientific, Technical and Technological Advice. In Chapter
5, Garrett Graddy-Lovelace addresses the contested sovereignties at work and at
odds in the colonial settler and neoliberalised context of the United States/ Turtle
Island. Both the Atateken North American Regional Declaration on Biocul-
tural Diversity and Recommended Actions and the TK and BC Labels initiative
are mobilised to expand the emancipatory possibilities for official recognition of
Indigenous knowledge as well as data and seed sovereignty, offering key insights
for those working to move from the US obstructionism to Turtle Island-led
decolonisation and indigenisation within the realm of agrobiodiversity govern-
ance and beyond. Giulia Sajeva concludes this first part in Chapter 6, where she
explores the pros and cons of claiming biocultural rights for IPLCs as separate
groups. While Indigenous peoples hold Indigenous rights, local communities are
still fighting to receive protection under international law. This difference places
them in dissimilar positions regarding the decision as to whether to frame their
claims as biocultural rights claims or not.

The second part of the book moves on to community protocols within the
ABS context, while taking a glimpse into the nature and role of community
protocols beyond issues of access to genetic resources and TK. In so doing, it
strives to investigate, through a thorough review of specific cases drawn from
field-based research and/or work with communities around the world, the
content and functions of BCPs/CPs. Comprehensive chapters also explore the
negotiation process and raise stimulating questions about the role of interna-
tional brokers and the way multilateral lending agencies, donor institutions,
and conservation organisations can use BCPs/CPs as disciplinary tools for na-
tional and regional planning or to serve powerful institutional interests. In this
second part, Pia Marchegiani and Louisa Parks explore the case of the 2015
Kachi Yupi (Tracks in the Salt) community protocol produced by Kolla and
Atacama communities in the Salinas Grandes and Laguna de Guayatayoc ar-
eas of northwest Argentina. The case suggests the need for favourable political
contextual conditions for community protocols to lead to formal legal change,
but also underlines that their potential for underpinning collective action goes
beyond this, i.e. by expanding the action repertoires of local communities and
strengthening them as collective actors. Chapter 8 outlines a participatory ac-
tion research project involving communities in Vanuatu and Cook Islands. Miri
(Margaret) Raven and Daniel Robinson explore biopiracy and technological
innovations as drivers for the use of protocols to protect Indigenous knowledge
of genetic resources. They identify challenges in developing and implement-
ing community protocols and caution against essentialising Indigenous peoples,
their knowledge, and cultural practices. In Chapter 9, Leslé Jansen and Rayna
Sutherland sketch the development, within a colonial and apartheid context,
of the Rooibos Biocultural protocol, a legal affirmation of San and Khoikhoi
Community’s rights that was not recognised in South African ABS legislation.
They show that a gap exists between what the BCP affirms and what their lived



26 Fabien Girard et al.

reality is, which is due to the collective history of trauma, dispossession, pain,
disruption, and a legacy of oppression, rather than of their being illegitimate.
In Chapter 10, Fabien Girard and Manohisoa Rakotondrabe continue with a
Malagasy case. Their research focused on the BCP of the farming communities
of Analavory (Madagascar). Their analysis draws on the concept of “boundary
work” to describe how the different actors involved negotiate the bounda-
ries between different social worlds; and why this fell short of producing the
expected result. They illustrate significant misunderstandings about the exact
scope of the protocol and mismatches between vernacular representations of
plants and TK and definitions of plant genetic resources as enshrined in the
international regime on ABS.

Finally, the third part of the book addresses the subject introduced in the
preceding part and endeavours to open up new avenues. In particular, it con-
siders whether BCPs/CPs, notably through their emphasis on “stewardship of
nature” and “tradition”, can be seen as political tools and representational strat-
egies used by IPLCs in their struggle for greater rights to their land, territories,
and resources, and for greater political space, or whether they are problematic
arrangements that constrain IPLCs within the Western imagination, without
any hope of them taking their fate into their own hands and reconstructing
their identities according to their own visions. In this final part, Reia Anquet
and Fabien Girard thoroughly analyse seven BCPs to deconstruct the optimistic
vision of BCPs as a support tool for IPLC’s role in biodiversity conservation and
maintenance, protecting their ways of life from being affected by the unfettered
extension of market economies. Against the backdrop of political ontology, the
chapter questions whether BPCs, with their emphasis on customary law and
community rule-making, embedded with non-Western ontologies and their
anchorage of the ethics of stewardship, should be read as attempts at challenging
Western worldviews and dominant forms of legal modernity. This chapter argues
that maintaining IPLCs’ identities within the ABS framework would imply a
complete overhaul of Western/European legal constructs and their naturalistic
underpinnings.

Finally, the book ends with a concluding chapter by Fabien Girard, Christine
Frison, and Ingrid Hall, which encapsulates the main lessons from this collective
work following the three parts of the book. To open up reflection on future
avenues, it proposes a typology identifying four possible functions of BCPs/CPs:
as purely technical instruments; as a call for the recognition of local procedures in
ABS; as political claims; and as political-ontological claims. This categorisation
highlights the multifaceted nature of BCPs/CPs, ranging from technical instru-
ments to tools that the authors venture to place under the heading of political
ontology. Above all, the chapter stresses the heuristic virtue of the typology that
enables the identification of impending areas of work to give IPLCs the place to
which they lay claim in conservation and development policies.
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TABLE 1.1 BCPs and cross-cutting themes in the Nagoya Protocol negotiations (Fabien
Girard, original material for the book)

Cross-cutting theme
in the Nagoya
Protocol negotiations

Meeting

Example

Biopiracy/
misappropriation

Respect due to
customary law
and traditional
values

CBD, COP, Decision VIII/4, Annex
International Regime on Access and
Benefit-Sharing, UNEP/CBD/COP/8/31,
15 June 2006

“Paris Draft” — Report of the Seventh
Meeting of the Ad Hoc Open-Ended
Working Group on Access and Benefit-
Sharing, UNEP/CBD/WG-ABS/7/8, 5
May 2009, Annex

“Montreal I Draft” — Report of the Eighth
Meeting of the Ad Hoc Open-ended
Working Group on Access and Benefit-
Sharing, UNEP/CBD/WG-ABS/8/8, 20
November 2009

Addendum. Submission by the African Group,
UNEP/CBD/WG-ABS/8/3/Add.2, 30
October 2009

Report of the International Indigenous and
Local Community Consultation on Access
and Benefit Sharing and the Development
of an International Regime, UNEP/CBD/
WG-ABS/5/INF/9, 19 September 2007

CBD, COP, Decision IX/12, Annex II,
UNEP/CBD/COP/9/29, 9 October 2008

Compilation of submissions by Parties,
governments, international organisations,
Indigenous and local communities and
relevant stakeholders in respect of the main
components of the international regime
on Access and Benefit-Sharing listed in
Decision 1X/12, annex I, UNEP/CBD/
WG-ABS/7/INF/1, 2 February 2009

Study on Compliance in Relation to the
Customary Law of Indigenous and Local
Communities, National Law, Across
Jurisdictions, and International Law,
UNEP/CBD/WG-ABS/7/INF/5, 6 March
2009

p. 135

p. 56

Para. 32

p-7

Para. 29

p. 120

Submission
from
Namibia on
Behalf of
the African
Group (p. 72)

p- 19

(Continued)
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Cross-cutting theme — Meeting Example
in the Nagoya
Protocol negotiations

“Paris Draft” Report of the Seventh p. 32
Meeting of the Ad Hoc Open-Ended
Working Group on Access and Benefit-
Sharing, UNEP/CBD/WG-ABS/7/8, 5
May 2009, Annex

Report of the meeting of the group of Para. 60.
technical and legal experts on traditional Para. 34
knowledge associated with genetic resources
in the context of the international regime on
Access and Benefit-Sharing, UNEP/CBD/
WG-ABS/8/2, 15 July 2009

Addendum. Submission by The African p- 4
Group, UNEP/CBD/WG-ABS/8/3/Add.2
30 October 2009

“Montreal I Draft” — Report of the Eighth  p. 32, pp. 65-66
Meeting of the Ad Hoc Open-ended
Working Group on Access and Benefit-
Sharing, UNEP/CBD/WG-ABS/8/8, 20
November 2009, Annex I

Report of the First Part of the Ninth Meeting  Paras 27, 35,
of the Ad Hoc Open-Ended Working 143
Group on Access and Benefit-Sharing
Contents, UNEP/CBD/WG-ABS/9/3, 26

April 2010

“Cali Draft” — “Revised Draft Protocol on Preambular
Access to Genetic Resources and the Fair clause 11,
and Equitable Sharing of Benefits Arising Art. 9

from their Utilization to the Convention on
Biological Diversity”, Report of the First
Part of the Ninth Meeting of the Ad Hoc
Open-Ended Working Group on Access and
Benefit-Sharing Contents, UNEP/CBD/
WG-ABS/9/3, 26 April 2010, Annex I

Report of the Second Part of the Ninth Para. 73
Meeting of the Ad Hoc Open-ended
Working Group on Access and Benefit-
Sharing, UNEP/CBD/COP/10/5/Add.4, 28
July 2010
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Cross-cutting theme — Meeting Example
in the Nagoya
Protocol negotiations

“Montreal II Draft> — Meeting of the Art. 9

Balanced
negotiations

Interregional Negotiating Group, UNEP/
CBD/WG-ABS/9/ING/1, 21 September

2010, Annex

CBD, COP, Decision IX/12, Annex II, p- 117
UNEP/CBD/COP/9/29, 9 October 2008

Collation of Operative Text Submitted Namibia on
by Parties, Governments, International behalf of
Organisations, Indigenous and Local the African
Communities and Relevant Stakeholders Group (p. 32)

in Respect of the Main Components of
the International Regime on Access and
Benefit-Sharing Listed on Decision 1X/12,
Annex I, UNEP/CBD/WG-ABS/7/4 28
January 2009

Compilation of submissions by Parties, p- 71
governments, international organisations, pp. 71-72
Indigenous and local communities and
relevant stakeholders in respect of the main
components of the international regime
on Access and Benefit-Sharing listed in
Decision IX/12, annex I, UNEP/CBD/
WG-ABS/7/INF/1, 2 February 2009

Report of the meeting of the group of’ Para. 43.
technical and legal experts on traditional
knowledge associated with genetic resources
in the context of the international regime on
Access and Benefit-Sharing, UNEP/CBD/
WG-ABS/8/2, 15 July 2009

Addendum. Submission by The African p-8
Group, UNEP/CBD/WG-ABS/8/3/Add.2,
30 October 2009

“Cali Draft” — “Revised Draft Protocol on Preambular
Access to Genetic Resources and the Fair clause 11,
and Equitable Sharing of Benefits Arising Art. 9
from their Utilization to the Convention on
Biological Diversity”, Report of the First
Part of the Ninth Meeting of the Ad Hoc
Open-Ended Working Group on Access and
Benefit-Sharing Contents, UNEP/CBD/
WG-ABS/9/3, 26 April 2010, Annex I
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GO/
BINDING PRACTICES CIVIL SOCIETY
EERTES (POST-TREATY RULES) DECLARATIONS/ SOFT LAW
STATEMENTS
5 June 1992 14 December 1992 10-21 February 1992
Convention on Biclogical Consecration of the Caracas Action Plan 1992
iversity: concept of cultural (Caracas, VE, 10-21
Preamble. Artt. 8() &10(c) | landscape: Workd Heritage February 1992,
Committee, 1992-02-10):
WHC-92/CONFO02/12, Recommendation & “Human
CONF 002 XI111-3: Revision of communities, espacially thase
the Operational Guidelines living in and around protected
areas, often have important and
long-standing relationships.
with those areas”
1994
|990 Revision of the IUCN
|995 protected area
management categories.
Revision of category V
Creation of category VI
IUCN Commission on
National Parks and Protected
Areas with the assistance of
the World Conservation
Monitoring Centre, Guidelines
for Applying Protected Areas
Management Categories,
1994
10-18 May 1999
Ramsar Convention -
Guidelines for establishing
and strengthening local
communities’ and
|995 indigenous peopl:‘s
participation in the
2mn mal ment of :
Resolution VI8, Tth Meeting of
the Conference of the
Contracting Parties to the
Convention an Wetlands
(Ramsar, Iran, 1971) held at San
José, Costa Rica, 10-18 May 1999
17 October 2003 9-20 and 27 February
Cenvention on the 2004
Safeguarding of Intangible Akweé: Kon Guidelines:
Cultural Heritage, Paris, 17 | “Sacred sites, and areas or places
m| October 2003: of other cultural significance may
20{}5 The preamble recognises “the have important functions
deepseated interdependence | with respect to the conservation
between the intangible cultural | and inable use of biological
heritage and the tangible diversity and, by extension, the
cultural and natural heritage”. maintenance of the natural
Also see, Art, 201} resources upon which such
. ies rely for their
well-being” {COP CBD Decision
Vii/16, F, Annex,
UNER/CBD/COR/DEC/VII 6}
29 October 2010 18-29 October 2010 8-10 June 2010 13 September 2007
Nagoya Protocol: The Tkarihwaié:ri Code The 2010 Declaration on United Nations
Recognition of “custodians of of Ethical Conduct to Bio-cultural Diversity: Declaration on the Rights
biodiversity” (Preamble) Ensure Respect for the “Recognizing also that bickgical | of Indigenous Peoples:
Recognition of “the Cultural and Intellectual and cultural diversity are Preamble: “Recognizing that
2006 | interelstionshipbetween | Heritage of Indigenous | intrinsically and inextricably linked | respect for indigenaus
mm genetic resources and and Local Communities: and together hold the key to knowledge, cultures and
traditional knowledge, Definition of “Traditional sustainable development and are traditional practices
their inseparable nature for Guardianship/Custodianship” || critical for the achievement of the contributes
indigenaus and local {COP CDB, Decision %42, Millennium Develop Goals” inable and equitabl
communities” (Preamble) UNEP/CBO/COPR/DEC,/ %4, (COP CBD, UNEP/CBD/CORY development and proper
Recognition of "community para. 20; also see paras 2,5, 10/INF/3, 2 September 2010) management of the
protocols” (Artt. 121, 11.3(z) 17.18) Alsosee, COP CDE, environment”
and 21(i)) Decision X/20 UNEP/CBD/
COR/DEC/X/20, para. 16
FIGURE 1.1 Timeline of the diffusion of the concept of biocultural diversity in law

and policy (from 1990 onwards)

NB: Post-treaty rules have legal validity whenever bodies adopting them have been delegated
some normative powers by States that are parties to constitutive treaties. Soft law refers to



TREATIES

12 December 2015

Paris Agreement:
Preamble: “noting the
importance of ensuring the
integrity of all ecosystems,
including oceans, and the
protection of biodiversity,
200 recognized by some cultures

as Mother Earth, and noting

. the importance for some of
the concept of ‘climate

justice’, when taking action

toaddress climate change”
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BINDING PRACTICES

(POST-TREATY RULES)

NGO/
CIVIL SOCIETY
DECLARATIONS/
STATEMENTS

25 May 2012

Montpellier Statement:
Statement in Support of
Indigenous, Traditional and
Local Peoples in Policy and
Decision-making for
Addressing the Global
Environmental Challenges,
13th Congress of the International

Society of Ethnobiology,
Montpellier, May 2012 | 9-14 December 2013
! Definiti o{nNaturen&
November 2014 biocultural diversity
: (IPBES): Decision
ICOMOS, Florence Declaration | - \oaec 5 14 Conceptual
on Heritage and Landscape eammodk for th
as Human Values (2014): Ir: o) I:I
Dedlaration of principles and Scie erggl‘fempm
recommendations adopted to Eod.””e‘_ L?:d L o
highlght the cultralvaueof | Bogiversity 20 comysiem
heditage and landscapes witha |y 0'C \phec anmeito
wiew to promoting democratic and decision IPBES-4/1
peaceful societies (para. 22b) | ; ), IPBES /415, 29
27-29 October 2016 Nt
Ishikawa Declaration on
Biocultural Diversity:
First Asian Conference on
Biocuttural Diversity, 27-29
October 2016, UNESCO-SCBD
Joint Programime on the Links
13-17 December 2017 | hetween Biological and Cultural
G 5 Diwersity, United Nations |
Definition of biocultural | ¢q0, CBD Secretariat, United |
diversity (CDB): WG Art. ; vl
8()),10/2 Glossary of refevant Nations University, and the
key terms and concepts within Ishikawa Prefectural Govemment
the context of Article 8(j) and
related provisions, 22-24 November 2018 17 December 2018
MEOB%%‘QM_- Sharm El-Sheikh Decl United N
see, ecIsion on Nature and Culture: | Declaration on the Rights
14/13, CBD/COR/DEC/14/13, CBD/COP/14/INF/6, of Peasants and Other
30 Navember 2018 25 November 2018, People Working in Rural
UNESCO-5CBD Programme, Areas, Resolution
The nature and culture summit. 73/165: Preamble;
Biclogical and cultural diversity “Recognizing the special
fort ity and biodi ¥ {ationship and interaction
resifience; Achieving the between peasants and other
sustainable development goals | peaple working in rural areas
and the Paris Agreement, and the land, water and nature
Sharm El-Sheikh, Egypt, to which they are attached
22-24 November 2018 and on which they depend for
their [velihood”
30 June-10 July 2019 May 2019
Revision of the The North American
Regional Declaration on
for the Implementation Biocultural Diversity:
of the World Heritage Morth American dialogue on
Convention. Revision of biological and cultural diversity,
the "integrity” criteria: | 5-8 May, 2019, Montreal, Canada;
“Biclogical diversity and Center for Indigenous
cultural diversity can be Conservation and Development
closely linked and (Joint program “Linking Biological
interdependent and human and Cultural Diversity” between
activities, including those of UNESCO and the SCBD)
traditional societies, local
communities and indigenous.

peoples, often accur in natural
areas" UNESCO, World
Heritage Committee, Decision
COM TIAWHC/19/43.COM/
18, 23 July 20198
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instruments which, as such, are not legally binding, but whose content may be binding by
virtue, for instance, of their customary status. Statements or declarations adopted by civil
society or NGOs are not legally binding, but their political force may be considerable and

prompt changes in law.
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Notes

1

2

The authors would like to thank Kim Mazenot and Benjamin Coudurier for their
research assistance. *All URLs retrieved on 1 September 2021.

COP CBD, Decision XIII/18, CBD/COP/13/25 (17 December 2016). The Mo’otz
Kuxtal Guidelines indicate that they “do not apply” to traditional knowledge
associated with genetic resources under the Nagoya Protocol on Access to Genetic
Resources and Benefit-Sharing (see Morgera, 2018).

Convention on Biological Diversity, adopted in Rio de Janeiro, Brazil, on 5 June
1992 and entered into force on 29 December 1993 (1760 UNTS 79). 196 contracting
parties.

COP CBD, Decision X/42. The Tkarihwaié:ri Code of Ethical Conduct to
Ensure Respect for the Cultural and Intellectual Heritage of Indigenous and Local
Communities, UNEP/CBD/COP/10/27 (20 January 2011), section 20.

Corte Constitucional de Colombia, Sentencia de revision de tutela T-622/16 (2016).
https://www.ethnobiology.net/wp-content/uploads/Decl-Belem-Eng-from-Posey.
pdf

Convention on Biological Diversity, Rio de Janeiro, 5 June 1992. The second of
the three Rio Convention, the UN Convention to Combat Desertification in those
Countries Experiencing Serious Drought and/or Desertification, Particularly in
Africa, Paris, 14 October 1994, also place a strong emphasis on the need to

protect, integrate, enhance and validate traditional and local knowledge, know-
how and practices ensuring, subject to their respective national legislation and/or
policies, that the owners of that knowledge will directly benefit on an equitable
basis and on mutually agreed terms from any commercial utilization of it or from
any technological development derived from that knowledge.

(Art. 17()

On the tension between “protecting” and “promoting” (in particular through
documentation and inventories for the purpose of environmental objectives), see
Savaresi, 2018, p. 39.

By convention, throughout the introduction, we use the designation instigated with
the CBD, bearing in mind that Indigenous peoples and local communities (the latter
being very diverse under the law — think of “peasants”, “farmers”, “forest-dependent
communities” (International Tropical Timber Agreement, 2006, Art. 1, r) — also
referred to as “ethnic groups living in forests” (CERD, UN Doc. CERD/C/THA/
CO/1-3)) have expressed different demands, pursued divergent agendas, and secured
different rights under international and domestic laws (Suagee, 1999; and Sajeva, this
book). At the same time, it cannot be denied that (i) there is a trend towards extend-
ing Indigenous peoples’ protection to non-Indigenous communities (see below); (i1)
small-scale communities that “do not fit the strict test of indigeneity” (Bessa, 2015,
p- 332), nevertheless, tend to be defined according to criteria that resemble those
retained for Indigenous peoples (UNEP/CBD/WG8J/7/8/Add.1, Annex “Advice and
Recommendations Arising From the Expert Group Meeting of Local-Community
Representatives”; also see Knox (2017, paras 52-58, 2018, para. 48)); (iii) firm foot-
hold of Indigenous rights into the “indigenist rhetoric” has been strongly objected to
and an alternative foundation has been sought. “Stewardship” rhetoric may offer such
an alternative, with potentially less damaging imagery. Beyond this, and as Giulia
Sajeva puts it, “[b]iocultural rights rhetoric can sound more politically neutral and
hence be more widely accepted [...]” (Sajeva, 2018, p. 126; also see Uddin et al., 2018,
p. 6). As Sajeva nevertheless stresses in Chapter 6 of this book, such move could prove
hazardous.

Legal recognition of ownership is limited to just 10%. It is well established that
the “gap between customary rights and legal title is largest in sub-Saharan Africa”
(Oxfam et al., 2016, p. 27).
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The main outcome is the Agreement on Trade-Related Aspects of Intellectual Prop-
erty Rights (TRIPS), Annex 1C of the Marrakesh Agreement Establishing the World
Trade Organization, signed in Marrakesh, Morocco on 15 April 1994.

In the wake of the Diamond v. Chakrabarty (447 U.S. 303, 1980) case, a first patent
with claims covering maize seed, plants, and tissue culture was confirmed by the
Patent Office’s Board of Appeals in 1985 (Ex parte Hibberd, 227 U.S.P.Q. 443, 1985).
Throughout the CBD negotiations, the diffusion of patent on life forms, biotech-
nologies, and the GATT are seen as worrying trends (UNEP/Bio.Div.3/6 20 June
1990, paras 4 and 5), feared even by pro-IPRs economists (Barton & Christensen,
1988, p. 341).

ABS relies on a domestic procedure for requiring and granting “prior and informed
consent” (PIC), in addition to the requirement to establish “mutually agreed terms”
(MAT) for the purpose of benefit-sharing (Morgera et al., 2014, p. 15).
UNEP/Bio.Div.3/6 20 June 1990, para. 9; drawn from UNEP/Bio.Div.3/Inf.4,
para. 40.

UNEDP, Governing Council, Decision 15/34 of 25 May 1989, (A/44/25), p. 161.

See footnotes 10 and 11.

See the Bellagio Declaration from the 1993 Rockefeller Conference “Cultural
Agency/Cultural Authority: Politics and Poetics of Intellectual Property in the
Post-Colonial Era™ https://case.edu/affil/sce/BellagioDec.html.
A/CONFE.151/PC/100/Add.21, para. 93h; A/CONF.151/PC/104, para. 59.

See, for instance, post-Rio Conference, the emblematic Mataatua Declaration on
Cultural and Intellectual Property Rights of Indigenous Peoples, June 1993 (Inter-
national Conference on the Cultural and Intellectual Property Rights of Indigenous
Peoples (1st 1993: Whakatane, New Zealand), E/CN.4/Sub.2/AC.4/1993/CRP.5.
UNEP/Bio.Div.3/3, 12 June 1990, para. 9, ii; UNEP/Bio. Div. 3/12, 13 August
1990, Annex I, para. 8; UNEP/Bio.Div/WG.2/1/4), 28 November 1990, p. 39; A/
CONE.151/PC/100/Add.13, paras 41, 138, 141, 143, 144. “Participation” was the
new buzzword for international financial institutions (World Bank, 1989, p. 37)
and intergovernmental organisations (see Peet & Watts, 1996, p. 25). See, for
instance, United Nations Convention to Combat Desertification in those Countries
Experiencing Serious Drought and/or Desertification, Particularly in Africa, Paris,
14 October 1994.

UNEP/Bio.Div.3/6 20 June 1990, paras 1 and 2; also see Barton & Christensen
(1988); Wood (1988).

COP CBD, Decision II1/18, UNEP/CBD/COP/3/38; Decision 1V/10, UNEP/
CBD/COP/4/27 (“A. Incentive measures: consideration of measures for the imple-
mentation of Article 117); Decision V/5, UNEP/CBD/COP/5/23, para. 5; Decision
V/15, UNEP/CBD/COP/5/23; Decision VI/15, UNEP/CBD/COP/6/20; Decision
VII/12, UNEP/CBD/COP/7/21, Annex. Addis Ababa Principles and Guidelines for
the Sustainable Use of Biodiversity, Practical principle 12.

By the same token, see the submission to WIPO by a group of Brazilian shamans:

As traditional indigenous peoples who inhabit diverse ecosystems, we possess
knowledge on the sustainable management and use of this biological diversity.
The knowledge is collective and is not a commodity that may be commercialized
as any good in the market. Our knowledge on biodiversity is not separate from
our identities, our laws, our institutions, our system of values and our cosmolog-
ical view as indigenous peoples [...].

(WIPO, 2001, para. 2)

In the area of crop genetic resources and landraces held by farmers, see Brush (1993).
In spite of these reservations, the number of sui generis regimes for the intellectual
property protection of TK (and also traditional cultural expressions) has swelled in
recent years, as the following compilation from WIPO testifies: https://www.wipo.
int/export/sites/www/tk/en/resources/pdf/compilation_sui_generis_regimes.pdf.
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27
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For Indigenous peoples, a first breakthrough was the ILO Convention Concerning
Indigenous and Tribal Peoples in Independent Countries (ILO No. 169), (1989), Art.
23, paras 1, 13, 15, & 27. Also see, in 1985, the joint work of UNESCO and WIPO
on the protection of expressions of folklore against illicit exploitation and other
prejudicial actions (UNESCO & WIPO, 1985). In parallel, the painstaking work
towards the 2007 UN Declaration on the Rights of Indigenous Peoples (Resolution
A/RES/61/295) was initiated at the 34th session of the Sub-Commission on
Prevention of Discrimination and Protection of Minorities where, by resolution 2
(XXXIV) of 8 September 1981, it recommended to the Economic and Social Council
that it had decided to authorise the Sub-Commission to establish a Working Group
on Indigenous Populations. This was endorsed by the Commission on Human Rights
in Resolution 1982/19 of 10 March 1982 and authorised by the Economic and Social
Council, Resolution 1982/34 of 7 May 1982.

Nagoya Protocol on Access to Genetic Resources and the Fair and Equitable Sharing
of Benefits Arising from their Utilization to the Convention on Biological Diversity,
signed in Nagoya, Japan, on 29 October 2010 (UNEP/CBD/COP/DEC/X/1; 3008
UNTS 3), entered into force on 12 October 2014.

This has inspired an expansive literature on natural areas, protected sites, and
Indigenous peoples. For recent examples, see Liljeblad & Verschuuren (2019); Stevens
(2014).

UNESCO Convention concerning the Protection of the World Cultural and
Natural Heritage (World Heritage Convention) (1972), adopted the same year as
the 1972 Stockholm Declaration (A/CONF.48/14/Rev.1). For a critical review, see
Blake (2015, p. 115) and Larsen & Wijesuriya (2017). Despites these great strides for-
ward, significant challenges remain in the implementation of these new approaches
by ITUCN member organisations (see the recent and comprehensive appraisal by
Tauli-Corpuz, 2016, paras 42—49). Over the past decades, conflicts have increased
on the impact of protected areas with World Heritage statute on IPLCs. See in the
context of the inscription of Lake Bogoria National Reserve in Kenya on the World
Heritage List: Resolution on the Protection of Indigenous Peoples” Rights in the
Context of the World Heritage Convention and the Designation of Lake Bogoria as a
‘World Heritage site, ACHPR /Res. 197, 5 November 2011; IUCN, Implementation
of the United Nations Declaration on the Rights of Indigenous Peoples in the con-
text of the UNESCO World Heritage Convention, WCC-2012-Res-047-EN. Also
see Special Rapporteur of the Human Rights Council on the rights of Indigenous
peoples Tauli-Corpuz (2016, paras 60—64) and Shaheed (2011, para. 80(c)).

“These communities are the repositories of vast accumulations of traditional knowl-
edge and experience that links humanity with its ancient origins” (Brundtland &
World Commission on Environment and Development, 1987, p. 74).

See note 25.

See note 25.

See ILO Convention No. 169 of 1989, Preamble, recital 6, where the “distinctive
contributions” of Indigenous peoples “to the cultural diversity and social” and
“ecological harmony of humankind” are acknowledged. Art. 13 further stresses the
“special importance for the cultures and spiritual values of the peoples concerned of
their relationship with the lands or territories” (see Boer, 2020).

See note 6.

CBD, Preamble.

CBD, Art. 8(j).

Prior to 1996, mentions are scarce; see Baer (1989) and Moran (1993). In a 1988 chap-
ter, Posey spoke of Indigenous peoples’ “biocultural environments” (Posey, 1998;
Posey & Plenderleith, 2004, p. 130).
https://ucjeps.berkeley.edu/Endangered_Lang_Conf/Endangered_Lang.html
CBD/WGS8J/REC/10/2 16 December 2017, p. 6; CBD/COP/DEC/14/13, 30 No-
vember 2018: “Biocultural diversity is considered as biological diversity and cultural
diversity and the links between them” (original emphasis).
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Decision IPBES-2/4, Conceptual framework for the Intergovernmental Science-
Policy Platform on Biodiversity and Ecosystem Services, IPBES/2/17. Also see
IPBES, Annex II to decision IPBES-4/1 (pollinators), IPBES/4/19, 29 March
2016, p. 39:

A number of cultural practices based on indigenous and local knowledge
contribute to supporting an abundance and diversity of pollinators and maintain-
ing valued ‘biocultural diversity’ (for the purposes of this assessment, biological
and cultural diversity and the links between them are referred to as ‘biocultural
diversity’).

As early as 1971, UNESCO launched the Man and the Biosphere (MAB) Pro-
gramme, an interdisciplinary programme of research and training aimed at devel-
oping the basis for sustainable use and conservation of biological diversity, and at
improving relationships between people and their environment (Reed & Price, 2020;
Heinze & German MAB National Committee, 2005). Another flagship UNESCO
programme, LINKS (“Local and Indigenous Knowledge Systems”), was established
in 2002. Cross-cutting and interdisciplinary in nature, the LINKS programme has
three main prongs: the active and equitable role of IPLCs in resource management;
local and Indigenous knowledge transmission across generations; and the inclu-
sion of local and Indigenous ecological knowledge in biodiversity conservation and
management, climate change assessment and adaptation (see, e.g., Nakashima et al.,
2018). Strong institutional links exist between the programme and the CBD, the UN
Framework Convention on Climate Change (UNFCCC) (1992), the Intergovern-
mental Panel on Climate Change (IPCC), and the IPBES. In 2010, the Secretariat
of the CBD (SCBD), as a focal point for biodiversity, and UNESCO, as a focal point
for cultural diversity, initiated a SCBD-UNESCO joint programme on the occasion
of the International Conference on Biological and Cultural Diversity: Diversity for
Development-Development for Diversity (8—10 June 2010, Montreal, Canada). The
conference resulted in the 2010 Declaration on Bio-cultural Diversity and the draft
of the joint programme stressing the need to “enhance synergies between interlinked
provisions of conventions and programmes dealing with biological and cultural di-
versity at relevant scales” (Report of the International Conference on Biological and
Cultural Diversity for Development, UNEP/CBD/COP/10/INF/3, 2 September
2010, Annex I). The first meeting for the implementation of the programme was
held in Florence (Italy) in April 2014 and produced the UNESCO-SCBD Florence
Declaration (see Figure 1.1, Annex) (Agnoletti et al., 2016). Two further events
in relation to the Joint Programme were the 1°* Asian Conference on Biocultural
Diversity (Nanao City, Ishikawa Prefecture, Japan, 27-29 October 2016) (UNEP/
CBD/COP/13/INF/28, 10 November 2016, Annex I) and the First North Ameri-
can Dialogue on Biocultural Diversity (Montreal, Canada, 5-8 May 2019) (CBD/
WGS8J/11/INF/6, 12 October 2019) (see Figure 1.1, Annex). The Joint Programme
has also links with the ICOMOS-IUCN joint initiative called “A culture/nature
journey”, formally launched at the World Conservation Congress in Honolulu in
September 2016 (Mclntyre-Tamwoy, 2018; Pencek, 2017).

See para. 2 of the 2018 Sharm El-Sheikh Declaration on Nature and Culture (CBD/
COP/14/INF/46), which “[urges| the establishment of a multi-partner International
Alliance on Nature and Culture, as a platform for international cooperation on links
between biological and cultural diversity to achieve the global vision of humanity
‘Living in Harmony with Nature’ by 2050”.

See note 26.

On the narrow definition of TK under the Nagoya Protocol, as against the defini-
tion enshrined in the CBD and that which is discussed at WIPO (WIPO/GRTKF/
1C/40/18, 19 June 2019; WIPO/GRTKEF/IC/41/INF/7, 30 December 2020;
WIPO/GRTKEF/IC/41/5, 30 December 2020), see Morgera et al. (2014, p. 30).
Worth considering are also the Operational Directives for the Implementation of
the Convention for the Safeguarding of the Intangible Cultural Heritage, adopted
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by the General Assembly of the States Parties to the Convention at its second ses-
sion (UNESCO Headquarters, Paris, 16 to 19 June 2008), 7.GA (2018), Art. 189
(“Knowledge concerning nature and the universe”).

See UNEP/CBD/WG-ABS/7/INF/5, 6 March 2009, p. 5; and UNEP/CBD/WG-
ABS/7/INF/1, 2 February 2009, p. 70.

Declaration on the Right to Development, Adopted by General Assembly resolution
41/128 of 4 December 1986 (A/RES/41/128).

See also the Declaration on the Right to Development (A/RES/41/128), Article 1(2).
This explains why states such as Canada waged a battle for the inclusion of “approval
and involvement” or participation rather than PIC in the Nagoya Protocol (iisd
Reporting Services, 2009, p. 9).

Nagoya Protocol, Preamble; Resolution 2 Plan of Implementation of the World
Summit on Sustainable Development, UN Doc A/CONF.199/20 (World Summit
on Sustainable Development & United Nations, 2002, para 54, (h)).

On the rights to lands, territories, and resources: UNDRIP, Artt. 10, 25, 26, 27
& 8(2)(b). On the rights pertaining to cultural heritage, TK, traditional cultural
expressions, as well as intellectual property thereupon: UNDRIP, Art. 31 (genetic
resources, seeds, medicines, knowledge of the properties of fauna and flora, oral
traditions specifically fall within the purview of the text) (Stoll, 2018, pp. 310-315,
322-325; Xanthaki, 2014, pp. 224-227). Regarding cultural rights: UNDRIP, Artt.
11(1), 12, 13(1), 15 & 34 (Charters, 2018; Gibson, 2011) (Expert Mechanism advice
No. 8 (2015): Promotion and protection of the rights of Indigenous peoples with
respect to their cultural heritage, A/HRC/30/53, Annex). The meaning of intel-
lectual property must be understood within the context of human right law (right
to science and culture), i.e. “the human right to benefit from the protection of the
moral and material interests resulting from one’s scientific, literary and artistic pro-
ductions” (Shaheed, 2015, para. 32). It fundamentally aims at safeguarding the “per-
sonal link between authors and their creations and between peoples, communities or
other groups and their cultural heritage, as well as their basic material interests, which
are necessary to enable authors to enjoy an adequate standard of living” (ibid.). For
IPLCs, it is therefore closely tied to self-determination and the right to maintain and
develop their culture (ibid., para. 37; Anderson, 2015, pp. 772, 775). States should
“ensure availability of legal measures and remedies to ensure the control by indige-
nous peoples and local communities over their biocultural heritage” (Shaheed, 2015,
paras 32, 144).

In fact, under Article 28(1) of the UNDRIP, “just, fair and equitable compensation”
is inherently linked to the right to redress. This is a reparation measure which is
totally disconnected to the idea of consent, normative and institutional autonomy
that accompanies PIC and benefit-sharing (Morgera et al., 2014, p. 119). See also the
Case of Saramaka People v Suriname (Preliminary Objections, Merits, Reparations, and
Costs), IACtHR Series C No 172 (28 November 2007). See also Gilbert (2018, p. 80).
Under the UNDRIP, the FPIC regime varies depending on the nature of legislative
or administrative measures or development projects likely to take place in the lands
or territories of Indigenous peoples or to affect them. For measures aimed at remov-
ing Indigenous peoples from their lands or territories or for the storage or disposal of
hazardous materials in the land or territories, Articles 10 and 29(2), respectively, state
that “no relocation shall take place” and “no storage or disposal” “shall take place”
without “their free, prior and informed consent”. In contrast, Articles 19 and 32(2)
both provide that “States shall consult and cooperate in good faith [...] in order to
obtain their free and informed consent”. It remains, as Barelli stressed, based on the
negotiating history and the “spirit and normative context of the Declaration”, that

[...] Articles 19 and 32 must be approached with a certain degree of flexibility.
Thus, while FPIC should not be read as conferring an overreaching right to veto,
it “may mean that, on occasion, Indigenous peoples should be able to say ‘no’ to
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proposed measures or projects, or that, similarly, States will have to provide alter-
native solutions which would mitigate the negative effects of the proposed plans.

(Barelli, 2018, pp. 253—-254)

See also the Case of the Saramaka People v. Suriname (Inter-Am. C.H.R. No. 172, Ser. C
(2007)), para. 134. In the individual communications of the HRComm: Ilmari Léinsman
et al. v Finland, Comm No. 511/1992, UN Doc. CCPR/C/52/D/511/1992 (1994);
Aﬂgela Poma v Peru, Comm No. 1457/2006, UN Doc CCPR/C/95/D/1457/2006
(2009). In the reports of the UN Special Rapporteur on the Rights of Indigenous
Peoples: Report of the Special Rapporteur on the situation of human rights and
fundamental freedoms of Indigenous people, James Anaya, A/HRC/12/34 (15 July
2009), para. 47; Report of the Special Rapporteur on the rights of Indigenous peo-
ples, James Anaya, A/HRC/24/41 (1 July 2013), paras 31-36. In the reports of the
Expert Mechanism on the Rights of Indigenous Peoples: Final report of the study on
Indigenous peoples and the right to participate in decision-making, A/HRC/18/42
(17 August 2011), paras 22 and 23.

On the progressive extension of the right to FPIC to non-Indigenous communi-
ties, see The African Commission on Human and Peoples’ Rights, Resolution on
a Human Rights-Based Approach to Natural Resources Governance - ACHPR/
Res.224(L1)2012; CESCR, China, E/C.12/CHN/CO/2 (13 June 2014), para. 31;
CESCR, Mauritania, E/C.12/MRT/CO/1 (10 December 2012), para. 8; CESCR,
Togo, E/C.12/TGO/CO/1 (3 June 2013), paras 26 (PFIC) and 27 (benefit-sharing).

As said (see note 8), criteria used to define Indigenous peoples and local commu-
nities tend to overlap (also see African Model Legislation for the Protection of
the Rights of Local Communities, Farmers and Breeders and for the Regulation
of Access to Biological Resources, endorsed by the 68th Ordinary Session of the
Council of Ministers in 1996, Organization of African Unity, https://www.wipo.
int/edocs/lexdocs/laws/en/oau/oau00len.pdf, Article 1). Over the last two decades,
these similarities have justified, on a case-by-case basis, the extension of protection
afforded to Indigenous peoples to local communities whenever there is a “distinct
social, cultural and economic group with a special relationship with its ancestral
territory”, Case of the Saramaka People v Suriname (Inter-Am. C.H.R. No. 172, Ser.
C (2007)), paras 80—84. Progress in domestic legislation has also been significant,
in particular in Ecuador, Brazil, Peru and Colombia (Bessa, 2015; Huarcaya, 2018;
Kania, 2016; Tocancipa Falla & Ramirez Castrillén, 2018). See also Knox (2018,
Framework principle 15).

Laura Westra has proposed building up a single regime for “land-based communi-
ties”, with the “unifying concept for all these disparate groups” being “their land/
culture connection” (Westra, 2013, p. 20). Far-reaching proposals, suggesting the
bestowal of collective rights to land upon any groups showing a specific relationship
with a territory and natural resources, have also been made by Olivier de Schutter
(De Schutter, 2010; De Schutter & Rajagopal, 2019; Morgera et al., 2014, pp. 40—41).
Of paramount importance is, indeed, the “right to land” (Article 17), to be read
in conjunction with the “right to adequate food and the fundamental right to be
free from hunger” (Article 15 — see also the allusion to the controversial concept of
“food sovereignty” in the preambular part), the “right to seeds” (Article 19) (Haugen,
2020), as well as “the right to enjoy their own culture and to pursue freely their
cultural development, without interference or any form of discrimination”. They also
have “the right to maintain, express, control, protect and develop their traditional
and local knowledge, such as ways of life, methods of production or technology,
or customs and tradition” (Article 26.1). The list of right-holders is expansive: not
only “peasants” within the meaning of Article 1.1, but also “any person engaged
in artisanal or small-scale agriculture, crop planting, livestock raising, pastoralism,
fishing, forestry, hunting or gathering, and handicrafts related to agriculture or a
related occupation in a rural area” (Article 1.2). It further applies to IPLCs working
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on the land, transhumant, nomadic and semi-nomadic communities, and the land-
less, engaged in the above-mentioned activities (Article 1.3). Finally, it also applies to
hired workers, including all migrant workers (Article 1.4).

Legal academic and novelist, Stephen Gray, arguably played a pivotal role in discus-
sions on cultural protocols (Gray, 2004). He has subsequently investigated biopros-
pecting in relation to Indigenous biological resources (see Rimmer, 2015, p. 8).
Acuerdo intercomunal para el reparto y distribucion justa y equitativa de los beneficios derivados
de la utilizacion por parte de terceros del patrimonio biocultural colectivo de las comunidades
campesinas del Parque de la Papa, Pisac, Cusco, 6 April 2011 (consultations began in
2007).

On the influence of the “Potato Park” on the negotiations of the Nagoya Protocol,
see Study on Compliance in Relation to the Customary Law of Indigenous and Local
Communities, National Law, Across Jurisdictions, and International Law, UNEP/
CBD/WG-ABS/7/INF/5, 6 March 2009, pp. 8-9.

See https://biocultural.iied.org/community-biocultural-protocols.

See note 2.

De lege ferenda means “the law as it should be” and de lege lata “the law as it exists”.
Peru has ratified the ITPGRFA and the Nagoya Protocol, and Law No. 27811/2002
(introducing a Protection Regime for the Collective Knowledge of Indigenous
Peoples derived from Biological Resources) (2002) creates space for community PIC
when access involves associated TK. Specifically, the text provides for the author-
isation granted by an Indigenous organisation that is representative of the Indige-
nous peoples who hold collective knowledge, in accordance with the rules (customs
and practices) that are recognised by them (Art. 2). Following the same law, In-
digenous peoples or rural communities may submit an application to the Instituto
Nacional de Defensa de la Competencia y de la Protecién de la Propiedad Intelectual (IN-
DECOPI) in order to have certain collective knowledge related to genetic resources
registered in the National Public Register or the National Confidential Register.
They can also use local registers of collective knowledge (Nemoga-Soto, 2013). To
date, INDECOPI has recognised 6,585 registers (https://www.gob.pe/institucion/
indecopi/noticias/320687-¢cl-indecopi-otorgo-96-registros-de-conocimientos-
colectivos-sobre-el-uso-de-la-biodiversidad-a-la-comunidad-nativa-alto-mayo).
Furthermore, National Decree No. 003-2009-, MINAM (2009), Art. 5, recognises
and protects the rights of Indigenous peoples to make decisions concerning their
innovations, practices, and knowledge associated with genetic resources. In addi-
tion, Law No. 28216 (2004) on access to biological diversity and associated collec-
tive knowledge of Indigenous peoples established a National Commission against
Biopiracy. Finally, the regional norm on access to genetic resources and associated
traditional knowledge in the territories of the farmers and native communities of
Cusco should be noted, which essentially establishes an institutional mechanism to
prevent and address cases of biopiracy in the region and promotes the conservation
of and research into genetic resources (Peru, Regional Ordinance - Ordenanza del
Gobierno Regional de Cusco, No. 048-2008).

BCPs are also expressly referred to in the draft inter-ministerial order No. .../2019
laying down implementing rules for Decree No. 2017-066 of 31 January 2017, Art.
22 and Annex III.

In Kenya, the Protection of Traditional Knowledge and Cultural Expressions Act,
2016 (No. 33 of 2016) provides for the protection of cultural expressions and TK, to
the exclusion of genetic resources which remain within the ambit of “relevant legis-
lations relating to genetic resources” (notably the Environmental Management and
Coordination Act No. 8 (1999)) (Mwangi, 2019; Nwauche, 2017; Nzomo, 2015). In
Panama, a robust framework for the protection of Indigenous peoples was laid down
by Executive Decree No. 19 of 26 March 2019 Regulating Access to and Control of
the Use of Biological and Genetic Resources in the Republic of Panama (Artt. 16
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& 18), to be read in conjunction with Law No. 7 of 27 June 2016 Establishing the
Protection of Knowledge of Indigenous Traditional Medicine (Artt. 13, 20, 22, 23,
26) (also see De Obaldia, 2005; Romero, 2005; Lixinski, 2013, p. 123).

For a concrete example, see the Protocolo Comunitario Biocultural para el Territorio
del Consejo Comunitario Mayor del Alto San Juan Asocasan, Tado, Choco,
Colombia, 2012 (English version: https://europa.cu/capacity4dev/file/12655/
download?token=1KhInQBg); and, CESCR, Ecuador, E/C.12/ECU/CO/3 (13
December 2012), para. 9 which, in the original Spanish version, refers to “los pro-
tocolos de consultas comunitarias” (protocols of community consultations) that should
be respected in the processes of consultation (mining and hydrocarbon resource
exploration).

See note 2.

See above, p. 20.

In reality, there are reasons to believe that Posey had arrived at the same conclusion
in the early 2000s, linking IPLCs’ fight for their “survival” to the conservation of the
world’s biological diversity (see Posey, 2001, p. 385).

Declaration on the Rights of Peasants and Other People Working in Rural Areas,
Art. 1.1.

Interestingly, Mexico recently passed the Ley Federal para el Fomento y Proteccion del
Maiz Nativo (Federal Law for the Promotion and Protection of Native Maize), DOF
13-04-2020. It declares the activities of production, commercialisation, and con-
sumption of native and constantly diversified maize as a cultural manifestation in
accordance with Art. 3 of the General Law on Culture and Cultural Rights (DOF
19-06-2017) (Art. 1, para. I). It further provides that

[tlhe protection of Native Maize and Maize in Constant Diversification is rec-
ognised as an obligation of the State to guarantee the human right to nutritious,
sufficient and quality food, as established in the third paragraph of Article 4 of the
Political Constitution of the United Mexican States.— The State shall guarantee
and promote, through all competent authorities, that all people have effective
access to informed consumption of Native and Constantly Diversified Maize, as
well as derived products thereof, under GMO-free conditions.

(Art. 4)

On biocultural approaches to food sovereignty, see Pimbert (2018); Sarrazin & Scott
(2020).

Now endorsed by the IUCN and the CBD: Recommendation V.26 (IUCN & The
World Conservation Union, 2005); Resolution 3.049 (IUCN & World Conservation
Congress, 2005); (IUCN & World Commission on Protected Areas (WCPA), 2019);
UNEP/CBD/COP/DEC/X1/24; CBD/COP/DEC/XIII/2, para. 7; CBD/COP/
DEC/14/8 Annexe II.

CBD/COP/DEC/14/8, para. 2; IUCN & World Commission on Protected Areas
(WCPA), 2019).

See above, notes (38—-39).

https://biocultural.iied.org/about-biocultural-heritage.

Dictidmenes para declaratoria de publicidad de la Comisién de Medio Ambiente, Sustenta-
bilidad, Cambio Climatico y Recursos Naturales, con Proyecto de decreto por el que se reforman
y adicionan diversas disposiciones de la Ley General del Equilibrio Ecolégico y la Proteccion
al Ambiente, en materia de proteccion del patrimonio biocultural (Gaceta Parlementaria, Afio
XXIV, Namero 5664-1X — 2 December 2020). In the proposed Art. 3, para. XXIX
of the act, “Biocultural Heritage” (Patrimonio Biocultural) is defined as the “Legacy
made up of the environment, culture and territory in a reciprocal relationship that
propitiates a landscape in equilibrium, whose attributes are heterogeneity, diversity,
connectivity, stability and resilience”.

See also Chapter 3 in this book.
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78 See, this volume, Chapter 11.

79 For instance, ANDES and IIED, which facilitated the development of the Potato
Park, attached great importance to the methodology of the development process and
deployed a framework for research action, while considering ways to “decolonise”
methodologies (Smith, 2012).

80 Also see UNESCO Convention for the Safeguarding of the Intangible Cultural
Heritage (2003), art. 2.1:

For the purposes of this Convention, consideration will be given solely to such
intangible cultural heritage as is compatible with existing international human
rights instruments, as well as with the requirements of mutual respect among
communities, groups and individuals, and of sustainable development.

In the report of the independent expert in the field of cultural rights, Farida Shaheed
(2011, para. 74) clearly refers to the limits set on cultural heritage protection by inter-
national human rights law. And yet, the aforementioned article also opens the door to
environmentally conditioned cultural rights (Savaresi, 2018, pp. 41-42).

81 This is increasingly acknowledged in the field of on-farm conservation: along a
continuum ranging from “intentionality by default” to “conscious intentionality”
(Almekinders et al., 2019, p. 122), small-scale farmers “do not typically choose
agrobiodiversity for its own sake but rather because it fits with underlying farming
rationales or trait preferences” (ibid.). Intentionality is more visible at the natural
landscape level where subsistence farmers, driven by their needs, operate as “multi-
use strategists” and seem to “play the game of subsistence through the manipulation
of ecological components and processes (including forest succession, life cycles, and
movement of materials)” (Toledo, 1990, pp. 55-56, 2001, p. 460). As Toledo stressed,
“[tlhe acclaimed and somewhat enigmatic ecological rationality of the peasant and
traditional producer is just a subsistence strategy developed within a non-commodity
system of production” (Toledo, 1990, p. 57).
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A BIOCULTURAL ETHICS APPROACH
TO BIOCULTURAL RIGHTS

Exploring Rights, Responsibilities and
Relationships through Ethics Initiatives in Canada

Kelly Bannister'

Introduction

Indigenous peoples have the right to maintain and strengthen their

distinctive spiritual relationship with their traditionally owned or other-

wise occupied and used lands, territories, waters and coastal seas and other

resources and to uphold their responsibilities to future generations in this
regard.

(United Nations Declaration on the Rights of Indigenous Peoples 2007,

Article 25)

It is often said that rights and responsibilities are two sides of the same coin,
meaning rights and responsibilities are in a reciprocal or correlative relation-
ship. Rights-based arguments understandably prevail in political, cultural and
environmental conflicts involving the biocultural knowledge and heritage of
Indigenous peoples. While necessary, having too narrow a focus on rights (and/
or limiting interpretations of responsibilities to “duties”) can render cultural
responsibilities and important relational considerations invisible if attention is
primarily directed to legal and policy processes, mechanisms and prescriptions
for “doing the right thing”.

As indicated in Article 25 of the United Nations Declaration on the Rights of
Indigenous Peoples (UNDRIP), within most Indigenous cultures, not only are
rights and responsibilities intertwined, they emerge from relationships with, and
relational accountability to, the natural world and All Our Relations. Relational
accountability is a dependence upon, relationship to and responsibility of care for
everything and everyone around us (Reo, 2019, p. 66; Wilson, 2001, p. 177).
All Our Relations 1s a term that acknowledges human beings as connected to one
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another and interdependent with all forms of life within creation. According to
Blackfoot scholar Dr. Leroy Little Bear, “In the Indigenous world, everything is
animate and has spirit. All my relations refers to relationships with everything in
creation” (Little Bear, 2009, p. 7).

In the video How UNDRIP Recognizes the Sacred Relationship with Nibi (Water),
Anishinaabe-Métis lawyer Aimée Craft explains that Article 25 of UNDRIP
ensures protection of a longer-term “spiritual relationship between Indigenous
people and their waters, lands, territories, in a way that allows for protection of
that water, or that land or that territory, for future generations” (Craft, 2019).
She goes on to say:

UNDRIP is not recognizing water as a resource to be owned or managed,
or controlled like most Western legal systems do, but it is actually saying, as
Indigenous people, there is something further to that relationship, there is
something that is deeper that emanates from your relationship with water,
and that you have a right to preserve and maintain that.

(Craft, 2019)

To complement the general biocultural rights-based focus of this book for
protecting culture and environment, this chapter offers a biocultural ethics per-
spective, where biological and cultural rights and responsibilities are understood
as inextricably interlinked and situated within relationships across genera-
tions and species in ways that honor past, present and future. It highlights the
important role that ethics have played in supporting biocultural rights of Indig-
enous peoples in Canada® over the last couple of decades, focusing on ways that
national research ethics policies and guidelines have evolved to address historical
injustices to Indigenous peoples by prioritizing relational dimensions of research
involving Indigenous peoples. Notably, these ethics initiatives took place years in
advance of the Canadian government’s commitments of this nature, which have
been articulated recently through new principles, laws and policies as part of a
national agenda of reconciliation with Indigenous peoples.

The chapter also points to hard-won existing efforts — and ongoing efforts still
needed — to evolve our institutions, policies and practices to secure Indigenous
rights more wholly as they extend to cultural responsibilities and spiritual
relationships with the natural world. This involves awareness and respect for
Indigenous worldviews, customs and legal systems, particularly with regard to
how Indigenous knowledge is accessed and used outside of the Indigenous com-
munities and traditions where the knowledge originated. As Anishinaabe legal
scholar Dr. John Borrows points out in the Preface to Genetic Resources, Justice
and Reconciliation (Borrows, 2018):

Today, our knowledge and relationships with the genetic diversity of our
territories is threatened by governments, corporations, scientists and other
bodies and individuals. Biopiracy and cultural appropriation abound. [...]
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Many Anishinaabe people enjoy sharing their knowledge except if it is ob-
tained in improper ways or used for inappropriate purposes. [...] [P]ropriety
and appropriateness are best defined in harmony with the systems which
generate these insights.

(Borrows, 2018, p. xv)

An ongoing question, then, is how our Western institutions, policies and
practices that aim to reconcile with Indigenous peoples and appropriately include
their Indigenous knowledge can evolve insightfully and more harmoniously with
Indigenous knowledge systems, in contrast to becoming more mechanistic and
rationalistic in implementing Indigenous rights. In other words, how do we tend
to the aspects of biocultural rights that involve righting wrongs by fostering
“right relationships”, which are not likely to be addressed by directing our gaze
too narrowly on rights-based solutions?

A key part of righting past harms has included creating space within Western
academic institutions for enacting Indigenous community protocols® (e.g. ethical
codes, codes of practice and cultural protocols) that have been developed in recent
years by many First Nations, Métis and Inuit communities in Canada. However,
the formulaic approaches often taken by universities (and governments) to meet
what are (in part) inherently relational needs can manifest as transactional pro-
cesses and outcomes. Because transactions are built primarily on expectations for
reciprocal exchange of goods, services or actions, these processes chronically fall
short of mutual goals for respectful and equitable interactions and relationships
involving Indigenous peoples and their biocultural knowledge.

For example, important considerations such as consent, ownership and mutual
benefit feature prominently in discussions of biocultural rights. These are key
elements in Canadian ethics policy and in most Indigenous community proto-
cols, as well as in ethical guidelines and toolkits developed by Indigenous and
other organizations in Canada. There are deeply held ethical principles under-
lying consent, ownership and mutual benefit, based in respect for human dig-
nity, concern for well-being and justice. However, the enactment of these ethical
principles is often limited to transactional activities that are required by institu-
tionalized procedures and mechanisms (e.g. consent forms, copyright agreements
or intellectual property rights agreements). Furthermore, the common use of
convenient acronyms, such as FPIC (i.e. free, prior informed consent), OCAP
(1.e. ownership, control, access and possession) and MAT (i.e. mutually agreed
terms), can diminish our awareness and sensibility to situated meanings and
understandings that the acronyms are supposed to represent — especially those
of a relational dimension that necessitate respectful, meaningful and sometimes
nuanced processes to enact ethically.

With this awareness in mind, the principle of consent is explored throughout
this chapter as one of several elements essential for ethical research relationships
and for respecting the individual and collective rights of Indigenous peoples,
including biocultural rights that relate to protection of culture and environment.*
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The evolution of consent as an ethical principle in Canada is examined and
elaborated from a biocultural ethics perspective to offer a glimpse of how the
quality and meaningfulness of principles can shift in powerful ways when under-
stood and embraced relationally (between and beyond humans) rather than only
implemented transactionally or mechanistically (as a right, duty or procedural
requirement). Extensive quotes are used through this chapter to draw attention
to specific nuances within ethics policies that tend to be based on highly negoti-
ated language, and to accurately convey the well-considered words of Indigenous
and other authors who emphasize the relational nature of Indigenous rights and
responsibilities.

A Biocultural Ethics Approach

The word ethics derives from the ancient Greek root ethos, which refers to charac-
ter, disposition, habit or custom. There are many understandings of ethics today,
but generally ethics refers to moral character, and a way of living and conducting
oneself according to moral principles and values. Ethics is also a formal branch
of philosophy that is concerned with the behavior of individuals in society, and
the nature of what is considered right/wrong, just/unjust or virtuous/vicious.
Ethics may be understood implicitly or made explicit in various ways and forms.
In this chapter, ethics generally refers to how we choose to relate to one another
as individuals and as part of groups and systems, which can include the natural
world. In essence, ethics is about our capacity to know what harms or enhances
the well-being of sentient creatures.

Biocultural ethics is an emerging term that has inspired this author’s
approach to ethics for many years (Bannister, 2000, 2018, 2020; Bannister
& Thomas, 2016). The term was first formally described in the literature by
environmental philosopher Dr. Ricardo Rozzi (2012) who makes the com-
pelling case for need of a biocultural ethic that acknowledges “the vital links
between biological and cultural diversity” (Rozzi, 2012, p. 27), as well as “the
diversity of existing sustainable forms of ecological knowledge, practices, and
worldviews that have co-evolved within specific ecoregions” (Rozzi, 2012, p.
28), and “the dynamic, reciprocal interrelationships between the well-being
and identity of the inhabitants, their habits, and the habitats they inhabit”
(Rozzi, 2012, p. 39).

Biocultural ethics can be understood as a form of applied, relational ethics
that is vitally informed by Indigenous ethics, and underscores the inextrica-
ble interconnections between biological and cultural diversities, including
linguistic diversity. Biocultural ethics is the way we relate to one another, the
more-than-human world and Mother Earth herself, recognizing that we are all
interconnected in the web of life.

Informally and formally, ethics play a fundamental role in guiding our inter-
actions with others, personally and professionally. At organizational levels and
within many institutions, ethics are codified into ethical guidelines, which are
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sometimes voluntary and sometimes implemented through policies or within
regulatory frameworks. Since the 1960s and 1970s, professionally and within
many academic disciplines, ethical guidance has been formalized into codes of
ethics, codes of conduct or codes of practice that prescribe what one should and
should not “do” to be ethical.

A biocultural ethics approach draws particular attention to relational
dimensions and raises the question of how we should “be” with one another, as
pre-requisite to (and co-requisite with) the questions of what we should “do”
together or what we should “produce” together. The former question is particu-
larly important amid a flurry of current interest in knowledge co-production,
a popularized term (Armitage et al., 2011; Norstrom et al., 2020; Reed et al,,
2014) referring to a collaborative process of bringing a plurality of knowledge
sources and types together to address a defined problem and build an integrated
or systems-oriented understanding of that problem (Armitage et al., 2011). How-
ever, knowledge co-production cannot be pursued without careful attention to
ethics of knowledge sharing, lest the co-production process unwittingly repro-
duces colonial structures and inequities that have historically misrepresented,
marginalized and misappropriated the knowledge of Indigenous peoples.

The question of how to “be” with one another is vital but often overlooked
in intercultural fields of inquiry, including settings where Western trained scien-
tists, scholars and legal practitioners are seeking to collaborate with Indigenous
peoples to address cultural and ecological concerns and protect the biocultural
rights of Indigenous peoples. Biocultural ethics invites us to deepen our aware-
ness and cultivate the capacities needed for understanding, creating and enact-
ing ethical processes between and across different worldviews and traditions. In
contrast, too heavy reliance on rights-based mechanisms, instruments and tools
derived from a Western legal framework, along with a focus on Western notions
of ownership, may reproduce a colonial paradigm.

Cree scholar Dr. Greg Younging (2018) notes this phenomenon at work along
with a contemporary response by Indigenous peoples:

Cultural rights are part of contemporary Indigenous cultural realities.
Understanding these rights, including how they evolved, is key to working
in a culturally appropriate and respectful way. Indigenous Peoples think of
Creation as something that includes and sustains all living things. People
are part of it and responsible for caring for it. The question of “who owns
it” has no context.

By contrast, “who owns it” preoccupies European notions of the world.
[...] If something isn’t “owned” — air, for example — European notions
consider it either free for the taking (mostly without value) or not yet
owned. Indigenous Peoples have formulated a new idea of ownership —
Indigenous cultural property — to assert their place in a post-contact world

of owned things.
(Younging, 2018, p. 25)
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Central to a biocultural ethics approach is digging deeply into the choice and
meaning of the words we choose as our guiding values and principles related to
Indigenous rights and responsibilities. Bringing this intentionality into our ethos
invites conversation and curiosity, rather than assumption that everyone shares
the same ethical disposition and understanding of meanings across different dis-
ciplines, cultures, languages and worldviews. The latter can lead to unintentional
imposition of Western institutionalised values and assumptions on Indigenous
peoples.

An example is “scientific integrity”, which is defined in the Model Policy on
Scientific Integrity (Government of Canada, n.d.) as the condition resulting from
adherence to the ethical principles and professional standards deemed essential
for the responsible practice of Western science. These ethical principles and pro-
fessional standards include concepts such as transparency, openness, high-quality
work, avoidance of conflict of interest, due credit, ensuring high standards of
impartiality and abiding by research ethics.

For comparison, Tewa author and professor Dr. Gregory Cajete (2015, p.
137) describes Indigenous science as “founded on a body of practical environ-
mental knowledge that has been learned and transferred over generations of a
People through forms of environmental and cultural education that is unique
to the People”. Indigenous science “perceives and reasons from a ‘high context’
relational worldview that reflects a ‘multiverse of expression and possibility’. As
a result, all relational connections are considered”. It is a process for explor-
ing, understanding and explaining the natural world based on lived experiences.
Indigenous science is “based on observation” and guided by additional values
to deepen knowledge, including “spirituality, ethical relationships, mutualism,
reciprocity, respect, restraint, a focus on harmony, and an emphasis on inter-
dependence. These values integrate knowledge about a particular place for the
purpose of living there in a sustainable way” (Cajete, 2015, pp. 137-138).

At its core, “integrity” is the quality of one’s character related to being whole
or complete, and requires acting in accordance with the values, beliefs and
principles of a particular system or worldview. A key question from a biocul-
tural ethics lens is which system and whose worldview? Integrity from an Indigenous
science perspective (Cajete, 2015) is based on upholding the cultural systems
and institutions of knowledge, values, customs, governance, laws, beliefs and
practices that are specific to a given Indigenous community and their own scien-
tific systems rooted in their homelands, culture, cosmology and laws. These de-
pend on the particular people, their place, their ways of knowing, being and
doing over generations, and honoring of kinship ties with and within the natural
world. What constitutes “scientific integrity” from a Western science perspec-
tive, therefore, may not be the same as from an Indigenous science perspective.

Intentional and thoughtful unearthing and uprooting of entrenched West-
ern ethical traditions and assumptions, and how these are institutionalized in
scientific, legal and educational systems, can make space and create more hospi-
table ground for co-creating a shared biocultural ethic that respects the different
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values, worldviews and systems involved. The following sections explore how
national research ethics policies and guidelines in Canada have evolved over
the last two decades — and continue to evolve — to create more hospitable and
productive space for respectful and equitable research relations with Indigenous
peoples in Canada. The principle of consent is explored from this approach, to
offer an illustrative example of how a biocultural ethics lens can complement
biocultural rights-based approaches in protecting culture and environment. The
objective of this chapter is to encourage deeper consideration of what it means
to be in “right relationships”, which Mohawk ethics policy expert Dr. Marlene
Brant-Castellano describes as an ethos that is “embodied in First Nation, Inuit
and Métis traditional teachings” (Brant Castellano, 2008, p. 23).

Brief History of Canadian Ethics Policies and Guidelines with
Focus on Consent

Consent is an ethical and legal principle that is rooted in respect for individual
autonomy and autonomous choice — the notion that individuals have a right
to make informed choices of their own free will, consistent with their values
and preferences. Consent is embedded in both law and ethics, having evolved
from untenable and inhumane historical medical treatment, medical research
and social science research involving humans. The concept of “voluntary con-
sent” emerged in biomedical research ethics in the 1940s (i.e. Nuremburg Code,
1947)% in response to human atrocities committed against inmates of concentra-
tion camps by Nazi scientists in the name of research. As a result, consent was
originally conceived in research ethics in reference to protection of individu-
als from physical harm, but has increasingly been extended to collective and
non-physical contexts.

Consent as FPIC

Consent has been articulated in ethical and legal realms in a diversity of nuanced
ways over the years, such as “voluntary consent”, “informed consent”, “prior
informed consent” and most notably in UNDRIP as “free, prior, informed
consent” drawing attention to three important qualitative dimensions:

Free — The choice must be freely and voluntarily made, without any induce-
ment, coercion, intimidation or manipulation involved in giving consent,
and without penalty for not giving consent.

Prior — The choice to participate is made sufficiently prior to starting the
proposed activity. Adequate time and opportunity to understand the infor-
mation provided and enable processes to decide on participation are required.

Informed — To be meaningful and valid, the choice must be informed. An
informed choice is one that is based on as complete an understanding as
is reasonably possible of the nature, purpose, duration, procedures and
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consequences of the activity and its impacts on individuals, communities
and the environment. This understanding includes foreseeable risks, harms,
costs and potential benefits for all parties involved (UN Permanent Forum
on Indigenous Issues, 2005).

FPIC is upheld as “the standard” of consent in international and human rights
law regarding the right of Indigenous peoples to self-determination. It is so
widely known and used today that the acronym FPIC rarely requires explanation
or elaboration. However, FPIC has been a significant source of debate within
Canada, related to differing interpretations and specific concerns by government
and industry about enabling Indigenous community veto power over develop-
ment affecting lands, territories and resources (Abouchar et al., 2021; Papillon &
Rodon, 2017).

FPIC has started to be referred to as part of implementation of federal laws,
but with a disclaimer about veto rights. For example, the Impact Assessment Act
(2019) for prevention of significant adverse environmental effects in projects
carried out in Canada is described vis-a-vis FPIC as follows:

The process set out in the Impact Assessment Act (2019) aligns fundamen-
tally with the objectives of Free, Prior and Informed Consent as set out
in the United Nations Declaration on the Rights of Indigenous Peoples
(UNDRUIP). Free, Prior and Informed Consent does not affirm the ability
for Indigenous peoples to veto a government action, decision or project.

(Government of Canada, 2020)

One can speculate that Canada’s reluctance to the outright adoption of FPIC as a
legal principle in past years has been a catalyst for more innovative consideration
and articulation of the principle of consent in Canadian ethics policy circles,
described below. FPIC was a major sticking point in Canada’s initial refusal to
support UNDRIP, which was eventually endorsed in 2010 as an aspirational
document, and officially adopted in 2016 with a commitment to implemen-
tation. It took until 2021 for UNDRIP to come into law through Bill C-15:
United Nations Declaration on the Rights of Indigenous Peoples Act (2021).
The ensuing development and implementation of an action plan to achieve the
objectives of UNDRIP will undoubtedly stimulate heightened debate about
what FPIC really looks like regarding self-determination of Indigenous peoples
in Canada.

Coincident with the timing of the development of UNDRIP, Canada
was undergoing a major revision to its national research ethics policy, called
the Tri-Council Policy Statement: Ethical Conduct for Research Involving Humans
(TCPS). The TCPS was developed in 1998 after earlier attempts at creat-
ing guidelines for social sciences (Social Sciences and Humanities Research
Council of Canada (SSHRC), 1977) and medical research (Medical Research
Council of Canada (MRC), 1987) garnered little compliance by researchers
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who were largely unaware that the guidelines existed (Rocher, 1999 as cited in
McDonald, 2009, p. 11). The TCPS aimed to ensure the protection of human
participants in any research funded by Canada’s three national granting coun-
cils, i.e. the Social Sciences and Humanities Research Council (SSHRC), the
Natural Sciences and Engineering Research Council (NSERC) and Canadian
Institutes for Health Research (CIHR). However, from 1998 to 2010, the
section of the TCPS on research involving Indigenous peoples was left in
abeyance with explicit recognition that the section was based largely on pub-
licly available information and insufficient discussions had taken place with
representatives of Indigenous peoples or researchers involved in such work
(McDonald, 2009).

To address the pressing need for national ethical guidance during this interval,
CIHR (one of the three granting councils) established a working group from
2004 to 2007 and a process to undertake extensive consultation with Indigenous
communities and researchers in Canada to inform development of new CIHR
Guidelines for Health Research Involving Aboriginal People (Canadian Institutes for
Health (CIHR), 2007).° The CIHR Guidelines offered the first national pol-
icy in Canada with detailed philosophical grounding and practical guidance for
academic researchers working with Indigenous peoples.

CIHR Guidelines and FPIC

FPIC was explicitly named in the CIHR Guidelines as the requirement for one
of two levels of consent. As Section 2.5: Community and Individual Consent,
Article 4 states:

A researcher who proposes to carry out research that touches on tradi-
tional or sacred knowledge of an Aboriginal community, or on commu-
nity members as Aboriginal people, should consult the community leaders
to obtain their consent before approaching community members individu-
ally. Once community consent has been obtained, the researcher will still
need the free, prior and informed consent of the individual participants.
Community consent is distinct from, and additional to, individual consent
from each research participant.

(Canadian Institutes for Health (CIHR), 2007, p. 20)

The CIHR Guidelines explained the need for two levels of consent as follows:

Although individual consent is essential, Aboriginal social norms and
values tend to be organized around an operative principle of collective
Aboriginal knowledge, ownership and decision-making. This is one of the
reasons why the notion of community consent is so important in research
involving Aboriginal people. Thus, an Aboriginal community is entitled to
decide whether a research project is in the best interest of the community
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(community consent) as a precondition to the researcher seeking individual
consent from community members.
(Canadian Institutes for Health (CIHR), 2007, p. 11)

The CIHR Guidelines pointed out that “meaningful consultation and partici-
pation are crucial components of a consent process”, which “should be under-
taken in good faith and with relational accountability” and that “parties should
establish a dialogue allowing them to find solutions in an atmosphere of mutual
respect in good faith, with full and equitable participation” (Canadian Institutes
for Health (CIHR), 2007, pp. 19-20). The consent process should also “take into
account the community’s own legitimate decision-making processes regarding
all phases of planning, implementation, monitoring, assessment, evaluation and
wind-up of a research project” and recognize “that consent is an ongoing process
and should be reaffirmed periodically, as appropriate to the research project”
(Canadian Institutes for Health (CIHR), 2007, p. 21).

Additionally, the CIHR Guidelines highlighted some unique cultural
considerations related to consent:

Aboriginal societies are traditionally oral societies and written consent
may be seen as contrary to respecting Aboriginal approaches to research
initiatives. Oral consent is an appropriate alternative to obtaining written
consent. A researcher, however, should document the date, time and place
in which the oral consent of a participant was received. Language may be
an important consideration as well, and it may be appropriate to have a
written consent form translated into the community’s language.

(Canadian Institutes for Health (CIHR), 2007, p. 21)

The CIHR Guidelines may have been one of the first policies of a Canadian
federal agency to explicitly incorporate FPIC, somewhat remarkable given the
federal government’s aversion to the term at the time. The CIHR Guidelines were
seen as part of an evolving culture of research and ethics that was redefining
research relationships as part of a “broader movement transforming the relation-
ship between Aboriginal peoples and Canadian society”, in which research is
understood as having “a critical role to play in creating the knowledge base for
mutually respectful relationships and full participation in Canadian life, with all
its responsibilities and benefits” (Aboriginal Research Ethics Initiative (AREI),
2008, p. 5).

TCPS2 Core Principles

The CIHR Guidelines remained in place until 2010 when they were superseded
by a new and completely revised version of the TCPS, called TCPS2, which
was further revised in 2014 and 2018. TCPS2 (Canadian Institutes for Health
(CIHR) et al.,, 2018) is premised on the underlying value of Respect for Human
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Dignity, requiring that research involving humans be conducted in a way that
is sensitive to the inherent worth of all human beings and gives every person
due respect and consideration (Canadian Institutes for Health (CIHR) et al.,
2018, p. 7). Respect for Human Dignity is expressed through three complemen-
tary and interdependent core principles, including Respect for Persons, Concern for
Welfare and Justice, described as follows:

Respect for Persons — recognizes the intrinsic value of human beings and offers
the respect and consideration they are due. It incorporates dual moral obli-
gations to respect autonomy and to protect those with developing, impaired
or diminished autonomy. An important mechanism for respecting partici-
pants’ autonomy in research is the requirement to seek their “free, informed
and ongoing consent”, described in more detail subsequently (Canadian
Institutes for Health (CIHR) et al., 2018, p. 7).

Concern for Welfare — refers to concern about the quality of a person’s experi-
ence of life in all its aspects, including the impact of factors such as physical,
mental and spiritual health, as well as physical, economic and social circum-
stances. It involves preventing or minimizing potential harms and finding an
acceptable balance of risks and benefits involved in participation (Canadian
Institutes for Health (CIHR) et al., 2018, pp. 7-8).

Justice — refers to the obligation to treat people fairly and equitably. Fairness
entails treating all people with equal respect and concern. Equity requires
distributing the benefits and burdens of research participation in such a
way that no segment of the population is unduly burdened by the harms of
research or denied the benefits of the knowledge generated from it (Canadian
Institutes for Health (CIHR) et al., 2018, p. 8).

TCPS2 and The Consent Process

TCPS2 (Canadian Institutes for Health (CIHR) et al., 2018, pp. 27—48, Chapter
3) includes a 21-page chapter devoted to “The Consent Process” that applies to
all research involving humans (not just research involving Indigenous peoples),
and is based on the underlying principle of Respect for Persons, interpreted as
respect for an individual’s agreement or refusal to participate. TCPS2 Chapter 3
(Canadian Institutes for Health (CIHR) et al., 2018, pp. 27, 35) avoids FPIC as a
term and instead describes consent as “free, informed and ongoing”, noting that
“free” and “voluntary” are used interchangeably. The consent of participants is
required “prior” to engaging in research, except under certain circumstances
(Canadian Institutes for Health (CIHR) et al., 2018, pp. 27, 35) but the word
“prior” is not directly linked with “free, informed and ongoing”. The guidance
on consent gives substantial detail about the expectations inherent in the three
elements of voluntary, informed and ongoing as follows:

Voluntary — TCPS2, Article 3.1 (Canadian Institutes for Health (CIHR)
et al., 2018, p. 28) requires that consent be given freely or voluntarily and be able to
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withdraw at any time. In withdrawing consent, the participant can also request
his or her data be withdrawn, to the extent possible, given the methods of data
collection and storage that were used (e.g. individual data may be impossible
to identify if anonymity was used or if information was collected from a group
without attribution to individuals). The consent process is required to make clear
at the onset whether or not withdrawal of data is possible and individuals “should
not suffer any disadvantage or reprisal for withdrawing” (Canadian Institutes for
Health (CIHR) et al., 2018, p. 29). Participants should also be made aware that
“it is impracticable, if not impossible, to withdraw results once they have been
published or otherwise disseminated” (Canadian Institutes for Health (CIHR)
et al.,, 2018, p. 29).

Methods of participant recruitment are seen as “‘important elements in assuring
(or undermining) voluntariness” since “undue influence, coercion or the offer of
incentives may undermine the voluntariness of a participant’s consent” (Canadian
Institutes for Health (CIHR) et al., 2018, p. 28). Undue influence and manipu-
lation are seen as potentially arising in situations related to power relationships
and positions of authority where individuals “may feel constrained to follow the
wishes of those who have some form of control over them” and where “con-
trol may be physical, psychological, financial or professional”. Likewise, paying
attention to existing relationships of trust and dependency is advised as “any
relationship of dependency, even a nurturing one, may give rise to undue influ-
ence even if it is not applied overtly” (Canadian Institutes for Health (CIHR)
et al.,, 2018, p. 28).

Informed — TCPS2, Article 3.2 (Canadian Institutes for Health (CIHR)
et al., 2018, p. 30) requires “full disclosure of all information necessary for mak-
ing an informed decision to participate” and offers a lengthy list of elements to
include in plain language, such as:

e Purpose, nature and expected duration of research activities, as well as the
identity and contact information of a qualified designated representative of
the research institution “who can explain scientific or scholarly aspects of
the research”;

e Assurance that there is no obligation to participate, that participants may
withdraw at any time without penalty or prejudice to pre-existing entitle-
ments, and that information relevant to continuing or withdrawing will be
provided throughout the project;

o Identities of research proponents (individuals, institutions, partners) and
funders of the research;

*  Responsibilities of all parties involved, including participants;

e What information will be collected from or about participants and for what
purposes;

*  Anticipated uses of data;

*  Who will have access to information collected and the identity of participants;

e How privacy and confidentiality will be protected;
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*  Measures for disseminating results and whether participants will be identi-
fied directly or indirectly;

e All reasonably foreseeable risks and potential benefits that may arise from
participation;

*  Any possibility of findings being commercialized;

* Any real, potential or perceived conflicts of interest on the part of the
researchers, their institutions or the research sponsors;

e Information about any payments, including incentives for participants,
reimbursement for participation-related expenses and compensation for
njury;

* A statement that, by consenting, participants have not waived any rights to
legal recourse in the event of research-related harm; and

e The identity and contact information of an appropriate arms-length
individual who may be contacted regarding ethical issues arising (e.g.
ombudsperson).

TCPS2 requires that language not be a barrier to the consent process, which
may require “an intermediary who has the necessary language skills to ensure
effective communication” (Canadian Institutes for Health (CIHR) et al., 2018,
p. 31).7 Adequate time and opportunity are required for this initial phase of the
consent process to ensure mutual understanding, which will depend on many
factors, such as complexity of information and likelihood of harms.

Ongoing — TCPS2, Article 3.3 (Canadian Institutes for Health (CIHR)
et al., 2018, p. 33) speaks to the ongoing nature of consent as encompassing a
process that begins with initial contact and carries through to the end of the
participants’ involvement in a project. It involves “an ongoing duty” to provide
participants with all information relevant to their ongoing consent to participate.
It highlights the researcher’s “ongoing ethical and legal obligation to bring to
participants’ attention any changes to the research project that may affect them”,
including “changes to the risks or potential benefits of the research” to give par-
ticipants “the opportunity to reconsider the basis for their consent in light of the
new information”.

TCPS2 (Canadian Institutes for Health (CIHR) et al., 2018, p. 47) also
requires that consent be documented, noting that “written consent in a signed
statement from the participant is a common means of demonstrating consent, and
in some instances, is mandatory” but there are many other ethically acceptable
means of providing consent. These might include oral consent or other verbal
agreements, intentional physical gestures such as a handshake, or exchange of
gifts, which can symbolize “the establishment of a relationship comparable to
consent”. These alternative processes for demonstrating consent are intended for
circumstances where there are valid reasons for not documenting consent in
writing (e.g. in a signed consent form), not as options for convenience of the
proponents of research. The procedures that are used to seek consent must be
documented, and it is recommended that a “written statement of the information
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conveyed in the consent process” be left with the participant as “evidence that
they have agreed to participate” and a reminder of what they agreed to at that
moment in time.

TCPS2 and Indigenous Research

TCPS2 (Canadian Institutes for Health (CIHR) et al., 2018) also contains a 28-
page chapter on Indigenous research (Chapter 9: Research Involving the First
Nations, Inuit and Métis Peoples of Canada) that was informed by a technical
advisory committee called the Panel on Research Ethics-Technical Advisory
Committee on Aboriginal Research (PRE-TACAR).® PRE-TACAR did not
explicitly recommend using the term FPIC in TCPS2 Chapter 9 but framed the
requirement for collective and individual consent as one of several fundamental
elements necessary for ethical research involving Indigenous peoples, especially
noting the importance of “group interests and the risk of doing harm due to mis-
understanding of cultural norms” (Aboriginal Research Ethics Initiative (AR EI),
2008, p. 6). Ethical research was situated within the underlying value of Respect
for Human Dignity, which was understood as also implying “respect for diver-
sity within and among [Indigenous| communities, for Indigenous knowledge
systems, and for [Indigenous| cultural heritage” (Aboriginal Research Ethics
Initiative (AR EI), 2008, p. 9).

TCPS2 Chapter 9 (Canadian Institutes for Health (CIHR) et al., 2018) inter-
prets the three core principles of TCPS2 in Indigenous contexts and tunes the
reader’s understanding to the concerns and considerations in research involving
Indigenous peoples, as follows:

Respect for Persons — is primarily expressed and implemented through a free,
informed and ongoing consent process, and ethical protections are needed
beyond the scope of the individual to “address concerns of First Nations,
Inuit and Métis for their continuity as peoples with distinctive cultures
and identities” (Canadian Institutes for Health (CIHR) et al., 2018, p. 111).
Thus, ethical protections must “extend to the interconnection between
humans and the natural world, and include obligations to maintain, and
pass on to future generations, knowledge received from ancestors as well
as innovations devised in the present generation” (Canadian Institutes for
Health (CIHR) et al.,, 2018, p. 111). Abiding by codes of research practice
developed by Indigenous communities themselves is indicated as a primary
tool for this purpose.

Concern for Welfare — is understood as broader than the well-being of
individuals, “requiring consideration of participants [...] in their physical,
social, economic and cultural environments [...] as well as concern for the
community to which participants belong”, and recognizing the “impor-
tant role of Indigenous communities in promoting collective rights, inter-
ests and responsibilities that also serve the welfare of individuals” (Canadian
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Institutes for Health (CIHR) et al., 2018, p. 111). The interpretation of this
principle underscores the need for research involving Indigenous peoples to
“enhance their capacity to maintain their cultures, languages and identities
as First Nations, Inuit or Métis peoples, and to support their full participa-
tion in, and contributions to, Canadian society” (Canadian Institutes for
Health (CIHR) et al., 2018, p. 111).

Justice — raises awareness of historical imbalances of power between research-
ers and participants, and harms that have resulted. For many Indigenous
peoples in Canada, “abuses stemming from research have included: misap-
propriation of sacred songs, stories and artefacts; devaluation of Indigenous
peoples’ knowledge as primitive or superstitious; violation of community
norms regarding the use of human tissue and remains; failure to share data
and resulting benefits; and dissemination of information that has misrepre-
sented or stigmatized entire communities” (Canadian Institutes for Health
(CIHR) et al., 2018, p. 111).

Dr. Marlene Brant-Castellano, who chaired PRE-TACAR and had a significant
role in the development of TCPS2 Chapter 9, acknowledged existing tensions
in the colonial nature of the TCPS 2 language and the attempts to codify
Indigenous ethical principles. She offered some ways to reframe the TCPS2
language to help bridge the words with applications in Indigenous contexts.
For example, she suggested that where the TCPS2 uses “respect for human
dignity”, an Indigenous articulation may include “spiritual responsibilities to
maintain right relationships” (Brant Castellano, 2008, p. 23). She shared the
following translation offered by Anishinabek Elder George Courchene, in the
context of relationships between researchers and Indigenous participants in
research:

*  Kindness implies respect for the dignity of the others involved, not dominat-
ing or pressing our own agenda at the others’ expense;

*  Honesty involves communicating our principles and intentions as the basis
for relationship and ensuring free, informed consent for actions taken;

e Sharing recognizes that the common good requires give and take by all,
with respect for the different gifts that each party brings; and

»  Strength is courage to stand firm for our principles; in some cases, strength
is resilience, as in the capacity to bend to circumstance while holding on to
important values (Brant Castellano, 2008, p. 23).

Brant-Castellano (2008) concluded:

Together, these virtues balance one another to maintain respect for self
and others. All parties to a relationship are responsible for maintaining this
ethical balance. While words to describe relationships differ, it is possible
to see the harmony between the ethics of “respect for human dignity”
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endorsed by researchers and the ethics of “right relationships” embodied in
First Nation, Inuit and Métis traditional teachings.
(Brant Castellano, 2008, p. 23)

TCPS2 and Consent in Indigenous Research

TCPS2 Chapter 9 is described as a “framework for the ethical conduct of
research involving Indigenous Peoples” and “is not intended to override or replace
ethical guidance offered by Indigenous peoples themselves” but “to ensure, to
the extent possible, that research involving Indigenous peoples is premised on
respectful relationships” (Canadian Institutes for Health (CIHR) et al., 2018,
p- 107). TCPS2 Chapter 9 focuses on four primary means to implement the core
principles and to address requirements for free, informed and ongoing consent.
These include community engagement, collaboration, research agreements and
community customs and codes of research practice.

Community engagement — TCPS2 Articles 9.1 through 9.6 provide
detailed guidance on requirements for community engagement, which is defined
as “a process that establishes an interaction” that “signifies the intent of forming
a collaborative relationship between researchers and communities” (Canadian
Institutes for Health (CIHR) et al., 2018, p. 110). Community engagement is
required when “research is likely to affect the welfare of an Indigenous com-
munity, or communities to which prospective participants belong” (Canadian
Institutes for Health (CIHR) et al., 2018, p. 112), for example, if research takes
place on Indigenous lands, includes Indigenous identity as criteria or involves
documentation or interpretation of Indigenous cultural heritage, artifacts, tradi-
tional knowledge, language or history. Community engagement is required for
both primary collection of research data and secondary use of information that
was originally collected for another purpose.

Community engagement is understood as an upfront process that may take a
variety of forms, depending on the circumstances, the nature of the research and
those involved. For example, community engagement may include:

review and approval from formal leadership to conduct research in the
community, joint planning with a responsible agency, commitment to
a partnership formalized in a research agreement, or dialogue with an
advisory group expert in the customs governing the knowledge being
sought.

The degree and type of collaboration may vary, from “information sharing to
active participation and collaboration, to empowerment and shared leadership of
the research project”, including the possibility of a community choosing not to
engage but to indicate no objection to a research project (Canadian Institutes for
Health (CIHR) et al., 2018, p. 110).
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TCPS2 Chapter 9 clarifies that neither “engagement with formal leadership”
(Canadian Institutes for Health (CIHR) et al., 2018, p. 115) of an Indigenous
community nor “community agreement that a research project may proceed”
(Canadian Institutes for Health (CIHR) et al., 2018, p. 123) are substitutes for
seeking the consent of individual participants. As well, community engagement
requires researchers be “informed about formal rules or oral customs that may
apply in accordance with a particular First Nations, Inuit or Métis authority”
(Canadian Institutes for Health (CIHR) et al., 2018, p. 112).

Collaboration — TCPS2 Article 9.12 (Canadian Institutes for Health (CIHR)
et al., 2018, p. 123) advises researchers and communities to “consider applying
a collaborative and participatory approach as appropriate to the nature of the
research, and the level of ongoing engagement desired by the community” where
“the nature and degree of collaboration between the researcher and the commu-
nity will depend on the nature of the research, and the community context”.
Collaboration is described as based on mutually respectful relationships between
colleagues who contribute their different expertises, capacities and perspectives
in productive ways for mutual benefit. Collaboration is not seen as equal contri-
butions; rather, different partners may take primary responsibility for different
aspects of the research.

A participatory approach is described as “action-oriented” and “based on
respect, relevance, reciprocity and mutual responsibility”, where “those involved
in the research process collaborate to define the research project, collect and ana-
lyze the data, produce a final product and act on the results” (Canadian Institutes
for Health (CIHR) et al., 2018, p. 124). The TCPS2 advises that the terms and
conditions of collaborative and participatory research be set out in a research
agreement to clearly define the research relationship.

Research agreements — After formal community engagement and before
initiating participant recruitment or research activities, TCPS Article 9.11 spec-
ifies that the terms and activities of researchers and Indigenous communities,
including consent processes, should be set out in a research agreement. Research
agreements are described as the “primary means of clarifying and confirming
mutual expectations and, where appropriate, commitments between researchers
and communities”. At minimum, research agreements are seen to achieve the
following (Canadian Institutes for Health (CIHR) et al., 2018):

*  Address ethical protections related to securing individual consent;

*  Specify commitments regarding collective community participation and
decision making, sharing of benefits, and review or updating of the research
agreement;

*  Set out the purpose of the research;

e Detail mutual responsibilities in project design, data collection and
management, analysis and interpretation, credit due to knowledge holders,
protection (and non-disclosure) of restricted knowledge, sharing of bene-
fits, sharing of royalties flowing from intellectual property where applicable;
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production of reports, co-authorship, dissemination of results and a conflict
resolution process;

* Include provisions for any anticipated secondary use of information;

e Set out responsibilities and requirements in accordance with any code of
research practice that has been put in place by an Indigenous community
(Canadian Institutes for Health (CIHR) et al., 2018, pp. 122-123).

TCPS2 Chapter 9 indicates that research agreements should adhere to codes
of research practice that have been adopted by, or are already in place within
Indigenous communities. It also recognizes the time and resources needed for
community engagement, building relationships, agreeing on research goals and
developing research agreements, and suggests that these costs should be factored
into research funding proposals, as possible.

Indigenous customs and codes of research practice — Respect for
Indigenous community “cultural traditions, customs and codes of practice”
(Canadian Institutes for Health (CIHR) et al., 2018, p. 108) is a prevalent theme
throughout TCPS2 Chapter 9, and is stated as an explicit obligation of research-
ers seeking to work with Indigenous communities in Article 9.8:

Researchers have an obligation to become informed about, and to
respect, the relevant customs and codes of research practice that apply
in the particular community or communities affected by their research.
Inconsistencies between community custom and [the TCPS2] should be
identified and addressed in advance of initiating the research, or as they
arise.

(Canadian Institutes for Health (CIHR) et al., 2018, pp. 118—119)

Moreover, TCPS2 Chapter 9 states:

The absence, or perceived absence, of a formal local [Indigenous com-
munity| research code or guidelines does not relieve the researcher of the
obligation to seek community engagement in order to identify local cus-
toms and codes of research practice.

(Canadian Institutes for Health (CIHR) et al., 2018, p. 119)

TCPS2 Chapter 9 recognizes that First Nations, Inuit and Métis communities
have customs and procedures derived from oral traditions that may or may not
be in written form but are integral to respecting First Nations, Inuit and Métis
identities, cultures and knowledge systems and to protecting the integrity of
Indigenous knowledge that may be shared outside traditional forms of cultural
transmission. These customs and codes will vary depending on the community
and culture involved. They are seen as vital to determine “what information
may be shared, and with whom” and to “distinguish among knowledge that
can be publicly disclosed, disclosed to a specific audience, or disclosed under
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certain conditions”. As well, “custom may restrict the observation, recording,
or reporting of ceremonies or certain performances and require approval
of appropriate individuals” (Canadian Institutes for Health (CIHR) et al,
2018, p. 119).

TCPS2 Chapter 9 (Canadian Institutes for Health (CIHR) et al., 2018, p. 121)
notes that while Indigenous community codes of practice, institutional research
ethics policies and research agreements developed between communities and
researchers may share similar goals, “the approaches to achieving those goals may
differ significantly”. It is seen as inappropriate to “insist on uniformity between
community practices and institutional policies”. An example offered is when
Indigenous Elders are willing to share their knowledge according to traditional
customs of consent, other processes and language that may feel culturally inap-
propriate or awkward for the Elders should not be imposed.

Like the CIHR Guidelines, TCPS2 essentially offers insights on how to uphold
the key elements of FPIC while deepening and strengthening the principle of
consent through relational processes that are needed to enact rather than simply
transact consent, namely within collaborative relationships based on participa-
tory approaches and guided by the Indigenous communities involved. These
understandings are preferably represented in a written research agreement, not
necessarily in the spirit of trying to create an enforceable contractual arrange-
ment, but as a shared documentation of what is agreed between those who are in
relationship together.

It is important to acknowledge that the implementation of TCPS2 as national
research ethics policy varies widely across universities and other research institu-
tions in Canada. Thus, the relational potential of consent (and other principles)
also depends on interpretations of research ethics boards and specific institutional
research policies. For better and worse, conflation between the goals of research
ethics (i.e. protection of humans) and managing general risk of liability in research
at the institutional level is common in Canadian universities, influencing the
form and nature of research agreements.

Indigenous Community Protocols

Across Canada, many First Nations, Métis and Inuit communities have developed
Indigenous community protocols (e.g. community research codes and guide-
lines referred to in TCPS2 Chapter 9) as a governance tool to articulate their
expectations and requirements regarding conditions such as access, use, own-
ership and protection of their Indigenous knowledge and biocultural heritage.
Indigenous community protocols can be thought of as expressions of Indigenous
self-determination that also fill legal, policy and educative voids in Canada amid
a nation-wide moral and legal commitment to reconciliation with First Nations,
Meétis and Inuit peoples.

Canada’s legal commitment to reconciliation stems from the Truth and
Reconciliation Commission of Canada’s 6-volume final report and 94 Calls to
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Action (Truth and Reconciliation Commission of Canada, 2015), adoption of
UNDRIP in 2010 and passing of Bill C-15: United Nations Declaration on the
Rights of Indigenous Peoples Act in 2021. Even prior to UNDRIP becoming
law, the federal government articulated a clear moral commitment to achiev-
ing reconciliation with Indigenous peoples through renewed Indigenous-crown
relationships “based on recognition of rights, respect, co-operation, and partner-
ship as the foundation for transformative change” by adopting Principles respect-
ing the Government of Canada’s relationship with Indigenous peoples (Government of
Canada, 2018).

These principles are rooted in existing Aboriginal and treaty rights in Section
35 of Canada’s Constitution Act 1982 (Part II: Rights of the Aboriginal Peoples
of Canada), guided by UNDRIP (2007), and informed by both the TRC Calls
to Action (Truth and Reconciliation Commission of Canada, 2015) and the
Report of the Royal Commission on Aboriginal Peoples (Canada & Royal
Commission on Aboriginal Peoples (RCAP), 1996). RCAP was established by
the federal government in 1991 and concluded in 1996 with a 5-volume report
consisting of 4,000 pages and 440 recommendations, including Ethical Guide-
lines for Research that was sponsored by RCAP (Canada & Royal Commission
on Aboriginal Peoples (RCAP), 1993). The RCAP report called for extensive
changes to the relationship between Indigenous and non-Indigenous people
and governments in Canada, and focused on the vision of a “new relationship”,
founded on the recognition of Indigenous peoples as self-governing Nations
within Canada (Canada & Royal Commission on Aboriginal Peoples (RCAP),
1996).

Essentializing Indigenous Community Protocols

Amid Canada’s current “age of reconciliation” and especially given new legis-
lation that enshrines UNDRIP in law, Indigenous community protocols serve
a vital role in informing government, academic, educational, non-profit and
industry sectors about specific cultural and place-based rights, responsibilities
and relationships of Indigenous peoples with respect to their traditional lands,
airs and waters, including the biodiversity within these places. Indigenous com-
munity protocols are increasingly recognized as the appropriate starting place for
establishing respectful research, environmental monitoring and resource devel-
opment projects and partnerships with Indigenous communities.

Federal government policies are pointing to Indigenous community protocols
as essential tools in respecting Indigenous self-determination and fostering col-
laborative working relations. For example, the Policy on Scientific and Indigenous
Knowledge Integrity of Crown-Indigenous Relations and Northern Affairs Canada
(2019) states:

Crown-Indigenous Relations and Northern Affairs Canada will adhere to
Indigenous Knowledge protocols that have been developed by Indigenous
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governments, organizations, or communities, in order to foster respect-

ful, collaborative, and productive working relationships with knowledge
holders.

(Crown-Indigenous Relations and Northern Affairs Canada, 2019,

Article 7.2.2.2)

National Indigenous organizations in Canada have developed guides, toolkits,
templates and reports to support Indigenous communities in understanding key
issues and developing their own public-facing protocols for sharing and protect-
ing their cultural knowledge, for example:

Ethics in First Nations Research by the Assembly of First Nations (2009),
Aboriginal Women and Aboriginal Traditional Knowledge: Input and Insight on
Aboriginal Traditional Knowledge by Native Women’s Association of Canada (n.d.),
Considerations and Templates for Ethical Research Practices by the National Aboriginal
Health Organization (2007) and Ownership, Control, Access, and Possession (OCAP)
or Self-Determination Applied to Research: A Critical Analysis of Contemporary First
Nations Research and Some Options for First Nations Communities by the National
Aboriginal Health Organization, First Nations Centre (National Aboriginal
Health Organization (NAHO) & First Nations Centre, 2007). In addition to
National Indigenous organizations, many guides, templates and toolkits have
been developed by Indigenous entrepreneurs (e.g. a Template Traditional Knowl-
edge Confidentiality and Consent Form by Indigenous Corporate Training Inc.)’
and allies working under the guidance of Indigenous experts (e.g. the Indigenous
Guardians Toolkit developed by Nature United)."”

There are also recent efforts by federal government agencies in Canada to
assist Indigenous communities in developing written protocols. One example
is the Guidance Document for Community Knowledge Protocols and Data Sharing
Agreements commissioned by the Indigenous Community-Based Climate
Monitoring Program of Crown-Indigenous Relations and Northern Affairs
Canada to advance Indigenous community-based climate data management and
data sharing (Bannister et al., 2021). The Guidance Document is intended

to assist First Nations, Inuit and Métis Peoples in Canada who wish to
develop written protocols for sharing their knowledge, information and/
or data with the goal to ensure Indigenous knowledge, and community
information and data are shared in ways and forms that respect and protect
the integrity of the community’s Indigenous knowledge and protect the
community’s interests and rights.

(Bannister et al., 2021, p. 2)

Clearly, Indigenous community protocols have become widely accepted within
Canada. Moreover, they increasingly are deemed essential to inform and guide
culturally appropriate ways for academic, government, industry and non-
profit sectors to work with Indigenous communities and respectfully include
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Indigenous knowledge in all manner of projects, programs and initiatives,
including but not limited to those of an environmental nature. However, while
some Indigenous community protocols are well known and publicly available,
many are not. In some cases, versions of these documents have circulated online
in the past and may be currently posted by third parties, but are no longer avail-
able from the original source community for various reasons (e.g. Bannister,
2004, 2009 include examples formerly available online, only some of which are
still available). Documents or processes may have changed or be under revision,
web links may no longer be active or content may be considered proprietary and
only shared within a collaborative relationship directly involving the Indigenous
community. Many Indigenous communities across Canada are at various stages
of considering or developing their own written articulations, sometimes bor-
rowing elements from existing examples developed by other Indigenous com-
munities. Some Indigenous communities may prefer not to have their protocols
codified in writing at all.

The diversity of examples of Indigenous community protocols publicly avail-
able in Canada reveal that some Indigenous communities have been in a position
to take the lead on articulating their expectations and requirements on their own
terms, in their own words and languages, according to their own principles,
values and laws to meet their own goals. Other Indigenous communities may
have developed their written protocols to comply with external processes and
templates, presumably as a pragmatic reaction to externally imposed research,
monitoring or development pressures.

Indigenous Community Protocols and Consent

Consent is an element of most (but not all) publicly available Indigenous com-
munity protocols. When included, consent is articulated in a wide variety of
ways, sometimes explicitly as FPIC, but more often as a variation of “informed
consent”. The description of consent may be accompanied by a detailed list
of required criteria and processes similar to what is summarized in a previous
section of this chapter, based on TCPS2 Chapter 3 (Canadian Institutes for
Health (CIHR) et al., 2018), along with a template consent form. Or consent
may be referred to only briefly, for example, as an expected part of a research
agreement.

The conception of consent as a principle emerging from Western systems of
ethics and law can lead to articulations of a transactional nature within written
Indigenous community protocols. This is especially the case when a commu-
nity’s requirements of consent are examined in isolation of that community’s
broader principles and values, which situate consent within the community’s
specific understandings and worldview related to what is being consented to, by
who and how the consenting process should happen in culturally appropriate
ways. Four examples are provided below to illustrate the diversity of how consent
is articulated by different Indigenous communities in Canada. Also included is
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a brief summary of that community’s written expression of principles and val-
ues, which place consent within a relational approach to protecting Indigenous
knowledge and biocultural rights.

Sambaa K’e Dene Band Policy Regarding the Gathering, Use and
Distribution of Yiundiit’6h (Traditional Knowledge) (Sambaa K’e Dene
Band, 2003) — Consent is not mentioned specifically but procedures are outlined
for the use, gathering and distribution of yindiit’6h (traditional knowledge) in a
step-by-step way that is based on developing a research agreement to detail all
terms and conditions, including usage, copyright, storage and ownership (Sambaa
K’e Dene Band, 2003). Yiindiit’oh is translated as “the past time of the land” or as
“our heritage” which “includes all of the stories, legends, experiences, practices,
beliefs, etc. of the Sambaa K’e Dene people from time immemorial” (Sambaa K’e
Dene Band, 2003, p. 1).

The gathering, use and distribution of Sambaa K’e yiindiit’sh are guided by
several principles that make clear the quality and type of interactions required for
sharing to take place, for example:

*  Yindiit’sh is derived from a traditional process of intuition, observation,
testing and validation and is of equal value to Western scientific processes;

*  Yindiit’oh belongs to the Sambaa K’e Dene as a whole and is therefore a
collective responsibility. Decisions concerning what Yiindiit’6h information
to share with outside agencies must be made through a community process,
with the full and active involvement of the elders;

*  Yindiit’oh i1s closely linked with, and dependent on, the language in which
it is rooted and must therefore be documented and shared to the greatest
extent possible in the Sambaa K’e Dene Yatie dialect (Sambaa K’e Dene
Band, 2003, p. 2).

Tl’azt’en Nation Guidelines for Research in Tl’azt’en Territory (Tl’azt’en
Nation, 1998) — “Informed consent” is briefly described as being required of
individuals and groups, in writing or recorded, without pressure to participate,
after being provided with information about the purpose and nature of the
research activities, expected benefits and risks, and the degree of confidentiality
that will be maintained (TT’azt’en Nation, 1998, p. 2).

Some of the accompanying principles require that:

*  Research mustreflect “the distinctive perspectives and understandings, deriving
from [TTazt’enne] culture and history and, embodied in Tl’azt’en language”;

*  There must be an “opportunity to correct misinformation or to challenge
ethnocentric and racist interpretations” that may be part of existing research
before it is taken as a basis for new research;

e The “authenticity of orally transmitted knowledge” should be validated by
appropriate means within the particular Indigenous traditions;
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e Researchers must “understand and observe the protocol concerning
communications within any Tlazt’en community” and “observe ethical
and professional practices relevant to their respective disciplines” (TTazt’en
Nation, 1998, p. 1).

Mi'kmaq Ecological Knowledge Study Protocol (2nd Edition) of the
Assembly of Nova Scotia Mi’kmaq Chiefs (Assembly of Nova Scotia
Mi’kmaq Chiefs, n.d.) — There is an expectation for “free, informed consent”
noting that “education and agreement” are key elements, and a “written Consent
and Release Form” that specifies the “agreement factors” is required. It must be
made clear to participants that the Mi’kmaq Ecological Knowledge Study “is
not Consultation for the purpose of justifying an infringement of Aboriginal
and Treaty Rights” (Assembly of Nova Scotia Mi’kmaq Chiefs, n.d., pp. 17-18).

The document also includes a lengthy description of what Mi'kmaq Ecologi-
cal Knowledge is and the principles that must be included in Mi'kmaq Ecological
Knowledge Studies:

Mi’kmaq maintain a deep and profound relationship with their traditional
lands, waters and resources. This longstanding relationship has given rise
to Mi’kmaq Ecological Knowledge (MEK) — a body of knowledge that the
Mi’kmaq maintain regarding the natural environment.

(Assembly of Nova Scotia Mi’kmaq Chiefs, n.d., p. 3)

“Mi’gmaq ways of knowing” include the principles of Kepmite’tmnej ta’n
wettapeksulti’k and netukulimk:

o Kepmite’tmnej ta’n wettapeksulti’k translates to “Let us greatly respect our
Mi’gmaq roots” and references that Mi’gmaq acknowledge themselves as
being born from and rooted in the traditional lands of Mi’gma’qi (Assembly
of Nova Scotia Mi’kmaq Chiefs, n.d., p. 5);

e Nekutulimk is “the use of natural bounty provided by the Creator for self-
support and well-being of the individual and community. Nekutulimk
is achieving adequate standards of community nutrition and economic
well-being without jeopardizing the integrity, diversity, or productivity of
our environment” (Assembly of Nova Scotia Mi’kmaq Chiefs, n.d., p. 6).

The Foreword to the document ends with M’st No’gmagq, which is the Mi’gmaq
way to indicate the end of a prayer “as an acknowledgement to [Mi’gmaq] ances-
tors and to all creation for giving us the lives we have”. M’st No’gmaq translates to
“All Our Relations”, which expresses the Mi’gmaq

social/spiritual concept of understanding that each and every life depends
on all other beings (animate and inanimate) for survival here on Mother
Earth. Embedded within this concept is the reality that all creation, and all
it encompasses, are interconnected and interdependent upon one another
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as a collective. The collective includes future generations as well as the
present and past so this concept of M’st No’gmaq has relevance throughout
the temporal and spatial dimensions of our spirituality.

(Assembly of Nova Scotia Mi’kmagq Chiefs, n.d., p. 4)

The document also makes a clear link between Indigenous rights and respon-
sibilities: “In addition to court affirmed rights in Canada and rights under
International Law, the inherent rights of the Mi'gmaq include corresponding
responsibilities bestowed upon them by the Creator” (Assembly of Nova Scotia
Mi’kmagq Chiefs, n.d., p. 10).

Negotiating Research relationships with Inuit communities: A Guide
for Researchers (Inuit Tapiriit Kanatami (Organization) & Nunavut Research
Institute, 2007) — General elements of “informed consent” are listed, and dis-
cussion with the appropriate local authorities is advised to determine specific
requirements and protocols for consent when interviewing people. Clear format
and wording are emphasized for written or verbal evidence of consent. It is noted
that broader consent should be gained from umbrella organizations or commu-
nity representatives in addition to individual consent (Inuit Tapiriit Kanatami
(Organization) & Nunavut Research Institute, 2007, pp. 8-9).

The document also offers extensive guidance on negotiating “a research
relationship” whereby researchers and Inuit communities “jointly define their re-
spective roles and responsibilities, outlining mutual benefits and expectations’ (Inuit
Tapiriit Kanatami (Organization) & Nunavut Research Institute, 2007, p. 7) to “en-
sure more responsible, reciprocal, and mutually beneficial research” (Inuit Tapiriit
Kanatami (Organization) & Nunavut Research Institute, 2007, p. 21). The docu-
ment recognizes that research relationships may involve creating a formal agreement
or be based on informal arrangements, depending on the community’s preference
(Inuit Tapiriit Kanatami (Organization) & Nunavut Research Institute, 2007, p. 7).

Practical suggestions to include in the negotiation are provided, such as:

e Be honest and straightforward about community participation and how the
project can address community goals;

e Be humble about academic credentials;

*  Be willing to learn from local people and foster a reciprocal relationship;

* Be informed about community demographics and socio-economic
characteristics;

*  Be familiar with the local Inuktitut dialect and/or cultural practices;

*  Be open about plans;

* Be patient in getting on with research, and understand that “Inuktitut
dialects are not always easy to translate into English” so take time to clarify;

*  Keep lines of communication open with the community;

*  Respect local cultures, customs and authority;

e Use the local language whenever possible (Inuit Tapiriit Kanatami
(Organization) & Nunavut Research Institute, 2007, pp. 7-8).
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As the brief summaries of these four examples imply, consent as a principle or
element of any Indigenous community protocol is necessary to set out specific
expectations and requirements of an Indigenous community. Understandably, in
Canada and elsewhere, there has been a trend toward homogenizing and stream-
lining Indigenous articulations and approaches to consent, partly influenced by
widespread awareness of FPIC as a key element of UNDRIP, as well as a need
to fit with Western institutional consent processes of academe, government and
industry partners. But contemporary articulations of consent (e.g. as lists of cri-
teria and templates) tend to be limited in conveying the relational dimension that
is important from a biocultural ethics perspective. What is needed additionally
is careful attention to articulations of Indigenous principles and values, whether
expressed in writing within Indigenous community protocols or through verbal
exchanges, to shift consent from a process of transaction based primarily on rights
and duties, to one of interaction that also fosters relational accountability and right
relationships. How to facilitate this shift is a particularly relevant question in
Canada, in light of government commitments to reconciliation that promote
renewed relationships with Indigenous peoples.

Indigenous Principles and Values as a Foundation for Right
Relationships

Criminal law and legal ethics scholar Professor John Humbach (2001) offers a
helpful distinction between different paths in the pursuit of justice through legal
rights compared with justice through right relationships:

The justice of rights and relational justice differ enormously in their
approach to the conflicts and clashes of human social life. In particular, to
pursue relational justice is to seek to actually resolve disputes rather than
just subliminalize them, pushing them beneath the surface. The idea that
the enforcement of rights actually resolves conflicts is, in most cases, noth-
ing but illusion. The actual “resolution” of disputes means mending tears
in the fabric of relationships and, if possible, fostering the establishment of
right relationships in the place of manifestly wrong ones. This can only
happen, however, when all of those concerned come away feeling they
have reached an accord that is respectful of the equal dignity and the legit-
imate claims and needs of everyone concerned. It is only then that a right
relationship can begin to form and build.

(Humbach, 2001, p. 14)

Humbach (2001, p. 17) creatively depicts and contrasts rights-based relationships as
“paint-by-numbers” with right relationships as “genuine works of art”, and points
out how rights-based approaches alone have the potential to lead to profoundly
wrong relationships. This observation is consistent with the sentiments of the re-
cent 10 Calls to Action to Natural Scientists Working in Canada by Wong et al. (2020,
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p- 780) who express concern about the potential of scientists, funding bodies and
research institutions to underestimate what reconciliation means for Canada:
“Reconciliation will necessarily be long and deep, and must not devolve into a
shallow series of box-ticking exercises”. Wong et al. (2020, p. 779) urge that “true
reconciliation requires going beyond what is required” and underscore the “need
to resist the urge to colonize the process of reconciliation itself” (2020, p. 780).

Emerging Ethical Guidance for Sharing Knowledge across
Knowledge Systems

From a biocultural ethics perspective, something that will help prevent the
pursuit of biocultural rights for protection of culture and environment from
becoming paint-by-numbers or box-ticking exercises is enabling Indigenous val-
ues and principles to be living and embodied (rather than merely aspirational)
through co-creation of intentional and meaningful relationships and fostering
concomitant relational accountability. An example of ethical guidance that
embraces this objective has recently emerged in Canada. Rather than starting
from Western ethical principles that prioritize the rights of autonomous individ-
uals and duties to one another, this Ethical Guidance for Knowledge Sharing Across
Indigenous and Western Scientific Knowledge Systems (Ethics Circle, 2021) builds
upon foundational Indigenous principles and values that uphold broader inter-
connected relationships of care and responsibility.

Inspired by Indigenous ethics, relational ethics and ethics of care, and informed
by existing national and international ethical norms, this Ethical Guidance extends
ethical thought and action beyond “research” and beyond “humans”, to offer
far-reaching voluntary guidance for respectful knowledge sharing across diverse
knowledge systems (Ethics Circle, 2021)."! Development of the Ethical Guidance
was supported indirectly by government and academic institutions but primarily
led by Indigenous and non-Indigenous experts in a voluntary capacity, outside
the constraints of these Western systems. The Ethical Guidance is intended to
complement, not replace or contradict, other existing forms of voluntary and
mandatory ethical guidance and regulatory measures that are in place.

Instead of offering a prescription of ethical conduct, the Ethical Guidance fosters
“working together to create capacities that transform ethical thought, sensibility
and action through increasing awareness, understanding and connection” and
“seeks to elevate and encourage ethics as a core awareness and practice within
research, monitoring, education, curriculum development and other endeavours
in a facilitative way” (Ethics Circle, 2021, p. 6). It is meant to support

all those who seek better ways to work together respectfully and equitably
across our diversities by drawing upon those diverse ways of knowing to
reach and share new understandings, insights and approaches to action for
the wellbeing of all beings and Mother Earth.

(Ethics Circle, 2021, p. 6)
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The Ethical Guidance comprises nine interrelated principles that are intended to
be considered simultaneously to nurture “ethical understandings and capaci-
ties to share knowledge in a good way” (Ethics Circle, 2021, p. 9), meaning in
respectful ways that uphold the integrity of all knowledge systems involved and
with “full awareness of interconnectedness between the spiritual and physical
realms” (Flicker et al., 2015). The nine guiding principles “address a pressing
need for contemporary ethical guidance that considers the intercultural, inter-
species and intergenerational aspects of reconciling diverse ways of knowing,
being and doing” (Ethics Circle, 2021, p. 9).

The principles are intentionally written as verbs rather than nouns, to
emphasize the ongoing action-oriented nature of ethical relations and relational
accountability. The principles include:

*  Respecting the inherent dignity and interconnectedness of All Our
Relations;

e Caring about well-being;

*  Embracing humility and precaution;

¢ Honoring Indigenous languages;

e Nurturing mutual trust and respect;

*  Reciprocating positively with generosity;

e Upholding the Integrity of Indigenous knowledge systems;

*  Consenting meaningfully;

*  Co-protecting Indigenous knowledge.

The first named principle “Respecting the inherent dignity and interconnect-
edness of All Our Relations” (Ethics Circle, 2021, pp. 13—15) clearly establishes
the relational context for all the principles by extending “inherent dignity” (a
principle and right enshrined in ethics and law) beyond humankind to embrace
all living beings in a way that honors and respects kinship understandings that
all things in the universe are related and interconnected in the web of life, and
all forms of life, including Mother Earth, exist with an inherent right of being. It
means acting in ways that equally value all humans and accepting responsibilities
to coexist respectfully with one another and All Our Relations.

The other eight principles are similarly founded in Indigenous principles, values
and teachings, and bridged with Western ethical traditions, including the princi-
ple of consent, which is articulated as “Consenting meaningfully” (Ethics Circle,
2021, p. 27). This principle draws upon and elaborates elements of FPIC within
a broader and deeper relational context. It was partially inspired by the Office of
the Privacy Commissioner of Canada’s Guidelines For Obtaining Meaningful Con-
sent (2018), and draws on the key elements of consent (noted previously) that are
described in the CIHR Guidelines (Canadian Institutes for Health (CIHR), 2007)
and TCPS2 (Canadian Institutes for Health (CIHR) et al., 2018), as well as “edu-
cated prior informed consent” described in the International Society of Ethnobiology’s
Code of Ethics (International Society of Ethnobiology (ISE), 2006).
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“Consenting meaningfully” (Ethics Circle, 2021, pp. 27-31) is an ongoing
and dynamic process of choosing to participate in an activity. The choice is based
on fully understanding the nature, purpose and consequences of all aspects of the
activity and its physical, emotional, mental and spiritual impacts on individuals,
communities and All Our Relations. To be given access to Indigenous knowl-
edge as part of knowledge sharing requires valid and meaningful processes of
consenting by individual Indigenous knowledge holders who may extend their
responsibility for consent to All Our Relations, for example, by considering the
well-being and rights of plants, animals and the local ecology. It may additionally
require collective processes of consent by the community, as determined by the
Indigenous knowledge holders, community protocols and community govern-
ance structures. It must be an iterative and interactive process to maintain the
element of voluntariness, especially when the circumstances that were consented
to change or when new choices are faced, which requires that information rele-
vant to ongoing consent is continuously communicated. Meaningfully consent-
ing requires mechanisms to extend over long timeframes “when what is shared
and agreed to now has implications for future generations (e.g., recordings of
Elders)” (Ethics Circle, 2021, p. 31).

Meaningful consenting also extends to secondary use of information that is
in the public domain and requires careful consideration about what constitutes
ethical access for secondary use of documented Indigenous knowledge that was
published by others if “how the knowledge came to be in the public domain
is not known, consent is not evident and/or if there is insufficient attribution
to the Indigenous Knowledge Holders and Indigenous communities of origin”
(Ethics Circle, 2021, p. 31). It is further noted that “intentional secondary use
of Indigenous knowledge that was not published with due credit and attribu-
tion to the Indigenous community sources, and/or lacks evidence of consent
for the Indigenous knowledge to be made public is unethical” (Ethics Circle,
2021, p. 31).

In essence, according to this Ethical Guidance, “meaningfully consenting” is
not possible outside of relationships that recognize physical and spiritual respon-
sibilities of care and accountability to past, present and future Ancestors and other
sentient beings through ongoing stewardship of lands, airways and waterways.

Envisioning Biocultural Rights and Responsibilities within
Relationships of Care and Accountability

From a biocultural ethics perspective, the biocultural rights of Indigenous
peoples are inextricably linked with responsibilities based in caring relation-
ships and relational accountability that extend across species and generations.
The intentional twinning of rights with responsibilities that are derived from
Indigenous worldviews and Indigenous articulations of natural law (Battiste,
2016; Borrows, 2002, 2010; Napoleon, 2013) points us toward right relationships
among humans, and between humans and the natural world. This approach can



84 Kelly Bannister

deepen our awareness and capacities to work well together across our diversi-
ties, in shared goals of protecting culture and environment and caring for the
well-being of our earth and All Our Relations.

This chapter offers an ethical lens to complement a tendency toward primar-
ily rights-based approaches, which can lean us away from Indigenous world-
views based in interrelationships and favor Western philosophical, legal and
scientific paradigms that are based primarily on the autonomous, rational indi-
vidual. The legal and ethical principle of consent was chosen here as an exam-
ple, in the context of Canadian ethics policy initiatives, to explore important
relational dimensions of consenting — representing more of an interactive verb
rather than a transactional noun. In this understanding, consent cannot be re-
duced to an acronym, and implementation of consent cannot be understood
only as a signature on a consent form indicating that a checklist of criteria
has been met. The quality and meaningfulness of consent as an element for
protecting Indigenous biocultural rights (along with others, such as ownership
and mutual benefit) can shift when intentionally situated within relationships.
An understanding of how rights and responsibilities are inextricably linked has
the potential to not just bring about justice of rights, but also relational justice
through right relationships.

Health researcher Julie Bull (2018) points out that in health research involv-
ing northern Indigenous peoples in Canada, “[r]esearchers are ethically and
culturally obligated to build relationships on a foundation of respect, relevance,
reciprocity, and responsibility in an authentic way”, stating that these qualities
are “imperative” in research involving Indigenous peoples as “a means to respect
and practice self-determination in research”.

In his book, Law’s Indigenous Ethics, Dr. John Borrows (2019) explores ethics
in relation to Indigenous rights and other legal issues through the Anishinaabe
Seven Grandmother and Grandfather Teachings. He concludes:

There is no guarantee that the application of good principles will deliver us
from the challenges we face. [...] Yet [...] our lives could be much better if
we applied concepts of love, truth, bravery, humility, wisdom, honesty and
respect more fully in our law.

(Borrows, 2019, p. 240)

In simplistic terms, a biocultural ethics approach speaks to our choice of values
and principles that underlie our quality of being together in whatever it is that
we are doing together. Biocultural ethics inspires more than just good intentions
and fulfilling obligations, but invites deeper consideration and deliberation of the
ethical opportunities in our work, inviting us to build our awareness and capaci-
ties for developing meaningful relationships of care and accountability, as well as
respect, humility, reciprocity and integrity, from which will come ethical actions
and greater capacity to address the biocultural rights of Indigenous peoples as
they relate to protection of culture and environment.
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Notes

1
2

10
11

*All URLs retrieved on 1 September 2021.

Indigenous peoples in Canada refers to First Nations, Métis and Inuit peoples as
the original inhabitants of Canada, each with unique worldviews, histories, laws,
languages, cultures, traditions, customs and knowledge systems. The term “Aboriginal
people” used in the CIHR Guidelines for Health Research Involving Aboriginal People
(2007) means the same as Indigenous peoples in Canada.

The term “Indigenous community protocols” is used in this chapter as a general
description of a variety of instruments and mechanisms developed by many First
Nations, Inuit and Métis communities in Canada to convey the information, expec-
tations, policies and processes that they wish to make known regarding culturally
appropriate engagement with their community or Nation. Each community has their
own name or way to refer to these kinds of instruments and mechanisms, not all of
which are articulated in writing. This diversity of expression and articulation that
exists across First Nations, Inuit and Métis communities to fulfill their own specific
purposes is important to keep in mind.

In part, this chapter offers an update and elaboration on the evolution and relevance of
consent as an ethical principle in Canada in addressing Indigenous biocultural rights,
originally described in Bannister (2004).

See “The Nuremberg Code (1947)”, 1996.

For transparency, the author was a member of the Aboriginal Ethics Working Group
(AEWG) from 2004 to 2007, which developed the CIHR Guidelines for Health
Research Involving Aboriginal People (2007). See http://www.cihr-irsc.gc.ca/e/29134.
html

It is noteworthy that Canada passed Bill C-91 An Act respecting Indigenous languages in
2019 and created a new Office of the Commissioner of Indigenous Languages in 2021
to support implementation and creation of effective measure to uphold Indigenous
language-related rights found in UNDRIP Articles 13, 14 and 15.

For transparency, the author was a member of the Panel on Research Ethics-Technical
Advisory Committee on Aboriginal Research (PRE-TACAR) from 2005 to 2008.
https://cdn2.hubspot.net/hubfs/374848/docs/ TKConsent_Form_.pdf?t=
1521485539033

https://www.indigenousguardianstoolkit.ca/

For transparency, the author is a member of the Ethics Circle who developed the
Ethical Guidance for Knowledge Sharing Across Indigenous and Western Scientific Knowledge
Systems (Ethics Circle, 2021).
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SUMAQ KAWSAY (GOOD LIVING) AND
INDIGENOUS POTATOES

On the Delicate Exercise of Ontological
Diplomacy

Ingrid Hall’

In this chapter, I address the alternative vision of nature conservation proposed
by the Parque de la Papa (Potato Park) in Pisac, Peru (Map 3.1). This model
has been baptized Sumaq kawsay in Quechua, or “good living” (buen vivir in
Spanish), in the same vein as propositions elaborated in Bolivia and Ecuador. At
the same time, it has been adapted according to the conservation objectives of
potato biodiversity, which are the Park’s raison d’étre. Although the model is pre-
sented as “indigenous” (indigena in Spanish) and is generally recognized as such
both nationally and internationally, the way it is formulated is actually due to an
intermediary, the non-governmental organization ANDES?. I will focus on the
role of this mediator, especially in framing the principles embedded in Sumagq
kawsay to make them understandable for a national and international audience.

I propose analyzing the role played by the NGO ANDES in terms of
ontological diplomacy, building on the “cosmopolitical proposal” of Stengers
(2005) and Latour (2004a, 2004b) who show how takingaccount of non-humans
can (and must) lead to rethinking political ecology in a philosophical sense.’
For Latour (2004a, pp. 209-215), “diplomats” work for the recognition of
hybrid communities, made up of both humans and non-humans, thus dis-
rupting modern collectives and allowing the development of a new “common
world” (which is evolving and constantly negotiated). From an ethnographic
perspective, we must place this philosophical reflection in the specific context
at hand, and set ourselves within a perspective of political ecology in the more
classical sense (Benjaminsen & Svarstad, 2009), taking account of the specific
configurations of actors, their practices, and their visions. It seems essential
to consider how environmental conservation, particularly in Latin America,
is closely linked to the recognition of indigenous rights (Dumoulin, 2007,
Tsing, 2007). Some ethnographers have studied the actors who have worked
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toward this rapprochement (Albert, 1993; Ramos, 1994; Conklin & Graham,
1995). While showing the diversity of the agents involved (state agencies,
NGOs,* environmentalists, local communities), they have focused more spe-
cifically on actors from the communities with which they work, above all on
indigenous leaders, allowing them to make a powerful case for an alternative
ontology to naturalism (Blaser, 2009; de la Cadena, 2010, 2015). However,
the elaboration of this ontological discourse sometimes results from improb-
able alliances — for instance, with a priest, as in the Peruvian case described
by Li (2013). In the example I will develop here, although the indigenous
vision of conservation is upheld mainly by a Peruvian NGO, the discourse of
ANDES results from the “intercultural politicization of cosmological catego-
ries” (Albert, 1993, p. 369), leading to the translation of local concepts inas-
much as they are compatible with the global ecological imaginary (Conklin &
Graham, 1995, p. 697).

This work should be understood in the context of debates on “double
conservation” (Dumoulin, 2007), described by ANDES as “biocultural”
conservation (ANDES et al., 2012), which are now widely debated in the
international governance of biodiversity conservation® (see Chapter 1). This
vision, as spearheaded by the Potato Park, seems to bode well for furthering
mechanisms of access and benefit-sharing linked to the use of biodiversity for
the benefit of indigenous and local populations (Thomas & Filoche, 2015). An
analysis of ANDES vision may thus clarify the relevance of the tools currently
being designed within this paradigm. Within the framework set out by the
Convention on Biological Diversity (CBD), we will see that representatives of
local and indigenous communities tend to address the biocultural dimension
in ontological terms. This observation will allow me to investigate condi-
tions concerning the exercise of such diplomacy in the present context. I take,
therefore, an approach that is critical of biocultural visions, following Foyer
(2015) and Kohler (2011).

The data upon which this text is based were gathered over several periods of
fieldwork carried out in Peru between 2011 and 2018. I conducted interviews
on the development of this vision with the head of ANDES, the staff of ANDES
and people living in the Park; I consulted various texts produced by ANDES —
published or otherwise — as well as internal documents; and I took part in various
events where ANDES staff presented their vision. On four occasions, I attended
meetings of the working group on recognizing the role of local and indigenous
populations for the in situ conservation of biodiversity (article 8(j) of the CBD).
Together with Alejandro Argumedo, the head of ANDES, I have written on the
concept of Sumagq kawsay (Argumedo & Hall, forthcoming).

This chapter is organized as follows: after providing an overview of the Potato
Park, I will detail its biocultural vision of conservation. I will then analyze the
various objectives pursued at local, national, and international levels, in order to
situate the framing of this vision within the various streams of logic that give it
meaning.



Good Living and Indigenous Potatoes 93

The Potato Park, an “area of indigenous biocultural heritage”®

The Potato Park is located within the territory of five peasant communities
(comunidad campesina)’ in the high part of the district of Pisac in the southern
Peruvian Andes, in the region of Cusco. The Park covers 12,000 hectares at an
altitude between 3,500m and 5,000m above sea level. It is home to around 6,000
people, who self-identify as “campesinos”, which I translate as peasants (despite its
awkward connotations in English, on the local terminology see Robin, 2004). The
Park covers 12,000 hectares at an altitude between 3,500m and 5,000m above sea
level (Figure 3.1). As its name indicates, the Park is devoted to the conservation of
potato biodiversity. Potatoes were domesticated in the central Andes 7,000 years
ago (Dillehay et al., 2004), and this region has the greatest diversity of varieties in
the world. This includes around 180 wild, undomesticated varieties, as identified
by the International Potato Center [CIP]) ¥, as well as more than 4,000 Andean
landraces (Villa et al., 2005) i.e. indigenous Andean potatoes that are the result of
the long process of domestication and selection (Figure 3.2). These wild varieties
and peasant-domesticated landraces represent a genetic resource of great impor-
tance for selecting and creating new varieties that are resistant to certain diseases, or
adapted to different environments and certain climatic conditions such as drought
or frost. Since the potato is the third-most consumed food worldwide (Campos
& Ortiz, 2019), and its importance is growing in the diets of emerging coun-
tries,” the conservation of this heritage is of worldwide significance. Moreover,

0

as the limits of ex situ conservation have become clear,'’ in situ conservation of

FIGURE 3.1 Landscape of the Potato Park.

Source: Otarola, 2016, used with permission of the author.
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FIGURE 3.2 Indigenous potatoes.
Source: Hall, 2016.

this genetic material has acquired greater urgency. In addition, peasant agriculture
in Peru depends heavily on seeds from these landraces: less than 10% of seeds
come from the commercial sector (Lapefia, 2012a, 2012b). Production is mainly
for self-consumption by peasants themselves and seeds are chosen at harvest time.
In situ conservation of this genetic material is thus closely linked to food security.

Potato conservation activities in the Park consist of collecting indigenous
varieties and breeding them on-site. Three plant collections have been created,
of which the two main ones are the local collection and the “repatriated” collec-
tion. The first of these was created by the peasants of the Park with the help of the
NGO ANDES and it includes more than 600 cultivars. This effort went hand-
in-hand with the first phase of establishing the Park itself. The second collection
consists of 410 landraces from the germplasm bank of the CIP gathered in the
region of Cusco, which have been “repatriated” to the Park under an agreement
between the Park and the CIP (on this subject see Hall, 2022). Every year, these
two collections are cultivated on three parcels of land of less than a hectare each,
located in three communities within the Park. Park peasants, who have formed
a collective and are paid for their work, carry out the various aspects of agricul-
tural work, from preparing the soil to collecting the crop. The harvested tubers
are kept in cold chamber until they are sown the following year. Alongside these
activities there is a project taking place on medicinal plants that includes land-
scape conservation.

The Potato Park adheres to the three criteria identified by the International
Union for Conservation of Nature (IUCN) that define an area or territory
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conserved by indigenous peoples and local communities (ICCA).!! First, the
population in question must live in close connection with the associated terri-
tory. Second, the communities must play a major role in decision-making con-
cerning the management of the territory and the implementation of decisions.
Last, the population must ensure that the nature of the area, as well as the cultural
values linked to it, is conserved. The Park has been a pioneering example of this
type of protected area'? (Borrini-Feyerabend et al., 2013; Kothari et al., 2014),
now considered by the IUCN as a new conservation paradigm (Stevens, 2014).
The relevance of this paradigm is discussed in the framework of the CBD and in
the working group corresponding to article 8 (j), dedicated to in sifu conserva-
tion and to indigenous and local communities. At the 2008 ITUCN Congress, a
group was created to promote this new type of protected area, called the ICCA
Consortium.

The Potato Park was created in 1996, with support from the Peruvian NGO
ANDES, which, the previous year, had begun to document the knowledge of
peasants with the help of a group of volunteers (Argumedo, 2008; Argumedo
& Stenner, 2008). At this time, six communities were involved in the project.
ANDES is run by two brothers originally from the Ayacucho region — Cesar and
Alejandro Argumedo — both engineers, one educated in Peru and the other in
Canada (Montréal). Coming from a middle-class background, they are concerned
by environmental matters and by the precarity in which the Andean peasant pop-
ulation lives. One brother overseas local activities, while the other is in charge of
links with international partners and institutions. Since the beginning, conserv-
ing agrobiodiversity and recognizing the value of knowledge held by peasants
concerning potatoes have been at the heart of the NGO’s project. At first, the
team was made up mainly of Peruvians, most of them Quechua-speakers engi-
neers like the two directors. ANDES quickly turned into a project for the in situ
conservation of indigenous domesticated potato biodiversity (Argumedo, 2008).
It has organized various activities, using funding from various sources. Despite
initial difficulties, a solution has been found for the Park’s governance (Argumedo
& Stenner, 2008): the Association of Potato Park communities'® has been consti-
tuted and registered with the Peruvian public registry. The directing body (“the
office”) which presides over this association is now made up of the presidents
of the different communities involved, so that the Park’s governance is aligned
with that of each community'*. At present, the Park is relatively well-established
locally and is recognized as an independent entity by the municipality of Pisac,
as well as by various institutions from the local to the international level. Since
March 2020, the 25th anniversary of ANDES, it is officially recognized by the
Peruvian government as a zone of agrobiodiversity (zona de agrobiodiversidad).

In the Potato Park, emphasis is placed not only on the in sifu conservation of
plant material, but also on the cultural dimension of this conservation; this is why
the decision was taken to use the term “area of indigenous biocultural heritage”
rather than ICCA (Argumedo, 2008). This orientation toward the development
of biocultural rights is considered highly important for ANDES. In the Park,
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ANDES experimented and promoted different biocultural tools: “biocultural
heritage” (Argumedo, 2013; Argumedo & Stenner, 2008), “biocultural terri-
tory” (IIED, 2014), biocultural innovations, and biocultural knowledge. The
Park is considered to have developed the first biocultural protocols (ANDES
et al.,, 2012).

Sumagq kawsay, an Alternative Vision of Conservation

The Potato Park hasa program of valorizing the biocultural heritage ofits inhabitants,
which frames their specific vision of their environment in terms of Sumagq kawsay,
translatable as “good living” (or buen vivir in Spanish). These terms began to gain
ground in Andean countries around the beginning of the present century. They
were enshrined in the constitutions of Ecuador in 2008 and Bolivia in 2009. In
these two cases, the inspiration for Sumagq kawsay is asserted to be indigenous, and
the importance of nature is emphasized (see especially Coordinadora Andina de
Organizaciones Indigenas & Huanacuni Mamani (2010)). The Ecuadorean consti-
tution, in particular, attributes right to nature by identifying it with Pachamama
(“Mother Earth'®”). However, critical investigation of the concept’s development
(Bretéon Solo de Zaldivar, 2013) and the various schools of thought that make
claims on it (Hidalgo-Capitan & Cubillo-Guevara, 2017) shows that it arose from
a negotiation among different sectors of society, and that various perspectives on
it co-exist. In particular, these studies show that the indigeneity of the concept’s
origin is relative. Peru has not included “good living” in its constitution, although
it is a well-known concept in the Peruvian NGO community. The lack of state-led
discourse opens more room for other actors to appropriate the concept and adapt it
to their own particular objectives, as in the Potato Park.

What follows is a description and analysis of the concept of conservation,
as articulated within Sumaq kawsay at the Pisac Potato Park. When I arrived in
2012, the institutional discourse of ANDES had already taken shape for the most
part, even though one of the tasks requested of me was to help the NGO in con-
ceptualizing it (Argumedo & Hall, Forthcoming).

On the ANDES website, there is a reference to an “indigenous philosopher”
from Peru, namely Javier Lajo, educated in economics and director of the
little-known Instituto del Sumaq Kawsay. This author, both online and in various
published articles (2013), presents Sumaq kawsay as a pre-Hispanic model and

16 35 an extension

advocates it as a decolonializing approach (Mignolo, 2001),
of the indigenist current of thought that developed in the Cusco region at the
start of the twentieth century.'” The definition of Sumagq kawsay put forward by
ANDES draws from this school of thought and takes up the principle of a three-
way partition. Yet, it reformulates the local principles.

The first idea upon which Sumagq kawsay rests, as emphasized in the Park, is the
identification of three distinct communities, each called an ayllu. This polysemic
term (Masuda & Sato, 1981) is generally used to reference pre-Hispanic com-

munities (Castro Pozo, 1973), small or large family groups (see Sendén, 2016),
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or the territory of a community. Recently, however, there is a tendency to
reposition the term in a way that emphasizes the idea that Andean conceptions
of the environment do not rest on a naturalist ontology (de la Cadena, 2015).
ANDES uses the term in a similar way, although it does not reference the work
of de la Cadena.'® This discourse identifies three ayllu or distinct communi-
ties (Argumedo & Wong, 2010). First, the runa ayllu, or the “community of
human beings”, refers specifically the community of peasants, according to the
terminology used in communities within the region (runa meaning “man” or
“person” in Quechua). Second, the sallga ayllu, or “the community of wild natu-
ral resources”, includes both animal and plant lives. Third, there is the awki ayllu,
or “the community of spiritual powers”, more often called apu and Pachamama
in the Cusco region (Isbell, 1978; Valderrama Fernandez & Escalante Gutiérrez,
1988; La Riva Gonzalez, 2005; Ricard Lanata, 2010).

Until recently, the structure of the NGO’s website explicitly followed the
distinction of these three communities, around which various ongoing and com-
pleted projects were organized. The decolonialist aspect of the vision manifests
itself in the use of ethnohistorical sources and, above all, in the use of a drawing
that supposedly existed as an altarpiece in the Qoricancha, the former Inca temple
upon whose foundations the temple of Santo Domingo was built. This drawing
appears in the 1574 chronicle of Juan de Santa Cruz Pachacuti Yamqui Salca-
mayhua (1879 [1574], pp. 16—17) (Figure 3.3). Although ethnohistorians have
shown that this drawing should be interpreted as an evangelizing tool (Duviols,
1997)," in certain pro-indigenous circles, it is considered to be “emblematic of
Andean cosmology”.? In this sense, ANDES used the drawing in participatory
workshops with peasants in order to identify the various communities (ayllu) of
humans and non-humans according to Andean cosmology.

Thus, ANDES consulted the local population with respect to the debates
taking place in certain intellectual and activist circles. Interviews carried out
on site show that peasants recognize each term in Quechua (runa, sallga, ayllu),
but they do not necessarily associate them as different kinds of ayllu. The divi-
sion into three communities makes sense for peasants already familiar with the
ANDES vision. Some indicated that it had not been easy to appropriate the idea.

From the perspective of anthropological or philosophical theory, these three
ayllu place communities of non-humans on the same footing as the collectivity
of humans. They form a hybrid collective in the sense of Latour (2004a), which
brings into question the opposition of nature and culture which, as Descola has
shown (Descola, 2005; Descola & Sahlins, 2014), is not universal and is not
applicable to Andean peasants.?! Furthermore, such ontological arguments need
to be understood in a context where their political impact is tangible, that is,
from the perspective of political ontology as in cases studied by Blaser (2009)
and Martinez Mauri (2007). In the case of Potato Park, these arguments are
marshalled in a joint defense of cultural and biological diversity, in continuity
with the position developed by Maffi and Woodley (2010), with the participation
of Alejandro Argumedo since 1996. Since Argumedo found the linguistic aspect
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FIGURE 3.3 Relacion de las antigiiedades deste Reyno del Piru, 1613.

Source: Santa Cruz Pachacuti Yamqui Salcamayhua, Juan de (1613), public domain.

of this position to be over-emphasized, he decided to develop his own approach
(personal communication, Cusco, 2014), preserving the importance of cultural
factors as in the initial schema, but in a broader sense that includes even the
ontological dimension. I should emphasize, however, that the people concerned
do not use the term onfology, and tend to consider such matters as an aspect of
culture.

The second characteristic of the ANDES vision is based upon the close
reciprocal relationships that the three communities (ayllu) necessarily have with
each other, relationships referred to by the Quechua term ayni. This reciprocity
is an essential condition for Sumaq kawsay. Andean peasants mainly use the term
ayni, as is reported in the ethnographic literature,? to refer to a mechanism
of mutual help between close relatives that is reciprocal and symmetrical. In
order to carry out heavy agricultural work such as plowing, sowing, harvesting,
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or even building a house, a man will usually ask those close to him (siblings,
siblings-in-law, cousins, friends) to come and help him. The people who come
receive no payment and are treated with great respect: the ayni relationship is
privileged and treasured. Subsequently, the person who benefited from this help
will have to pay back this day’s work to each helper. In rural communities such as
those in Potato Park, men keep a detailed mental record of the days of work that
are due to them and those that they have to pay back. Dense social networks of
individuals are often constructed and reinforced through ayni, and as a principle
it appears symbolically important. The ability to mobilize a large network of
mutual help translates into a social capital of great significance. Even though this
practice has declined in the agricultural domain over the last 20 years or so, its
underlying ideal of reciprocity is still highly valued.

ANDES uses this term in order to highlight the importance of reciproc-
ity beyond the pragmatic agricultural context. In this conceptualization, Sumagq
kawsay, results directly from the quality of reciprocal relations (ayni) that exist
between the communities of humans, natural resources, and spiritual entities.
My interlocutors confirmed that they consider rituals to take place within a logic
of reciprocity similar to ayni, although they primarily conceive ayni in terms of
mutual help. Thus, the NGO’s interpretation stresses a discreet dimension of
ayni.

In its interpretation of the ayllu, ANDES takes up certain local concepts while
also proposing something new. In Andean communities, offerings to Pachamama
must be made in order to ensure a good harvest. The offering of August 1Ist,
which begins the agricultural cycle, is especially important® and livestock farm-
ers observe specific rituals (Ricard Lanata, 2010). Decreased productivity and
ominous signs of climate change are often associated with the gradual abandon
of these rituals (de la Cadena, 2010; Cometti, 2015), thus putting reciprocal rela-
tionships between humans and non-humans at risk. The logic of this reciprocity
makes sense within a particular conceptualization of humans, plants, animals,
and various elements of the landscape. Ethnographic research has shown clearly
that humans share the same vital energy, called animu or samay, with plants, ani-
mals, Pachamama, and the apus (Allen, 1982; La Riva Gonzalez, 2005; Ricard
Lanata, 2010). Moreover, entities such as Pachamama and the apu (or awki) play
a fundamental role in the proper circulation and conservation of this energy.
The rituals owed to these entities aim to satisfy them so that they will bring the
necessary energy for the success of various human endeavors, especially health,
livestock breeding, and agricultural production. This is manifest not only in
rituals, but also in daily practices related to production. For example, the local
classification of potatoes is based on distinct uses for potatoes. One of the three
categories of potato grown is the cooking potato (wayku papa) that is clearly
distinguished from the peeling potato (monda papa). To peel a wayku papa risks
disturbing its state of animu — in both its energetic and emotional senses — due
to the pain inflicted by the knife cutting into its flesh. As the animu of plants is
conceived collectively, injuring one potato could mean the end of production of
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this landrace for the offender. This reflects the fact that in Andean conceptions
of the body, whether human, animal, or vegetable, vital energy or animu must
“go” (“puriy”) around the body, that is, it must circulate properly, neither too fast
nor too slowly, for an individual to be in good health (Bastien, 1985; Hall, 2012).

The way that ANDES represents conservation thus takes inspiration from
the concepts held by the local population, which are well-documented ethno-
graphically. The uniqueness of the ANDES vision rests upon its identification of
hybrid communities (ayllu) and its stated need for reciprocal relationships (ayni),
and thus, upon an ontological model that is an alternative to modern naturalism.
The NGO assigns these aspects to Sumaq kawsay while emphasizing an Andean
spirituality that manifests through stories and rituals. This vision bypasses the
influence of Catholicism, despite the fact that those rituals are carried out by
people who self-identify as “Catholics”. It excludes some local conceptions, such
as local classificatory schemes and agricultural practices that ANDES has docu-
mented, but have mostly stayed in the organization’s archives as raw data in the
form of video recordings or reports. We see that the promotion of this alternative
ontological model implies a series of choices, whose logic will be the topic of the
following section.

Conservation Issues at Local, National, and International Scales

The formulation of this alternative to the dominant ontology has a particular
intention, which takes its meaning from a multi-level governance of biodiversity.
This section explores these various levels starting with the international, which
is central to the discussion.

As Alejandro Argumedo explains, the work of ANDES must be understood
in an international context; it is this context that makes it meaningful. His role
in the NGO is to coordinate activities at the international level by taking part
in various events, building partnerships and networks. This also allows to raise
funds to finance the NGO’s activities and the conservation activities at the heart
of Potato Park. The Park has a particular importance in matters of worldwide
biodiversity governance. As it focuses on in sifu conservation and the role of
local and indigenous populations, the CBD and, more specifically, the working
group on article 8(j) are particularly interesting. Since the 1970s, following the
Meadows report by the Club of Rome, international institutions have set up
organizations to conserve agrobiodiversity, which has drastically declined in the
face of mechanized agriculture and the increasing specialization of the seed sec-
tor (Bonneuil & Thomas, 2009; Halewood et al., 2013). In this context, ex situ
germplasm banks were created in order to conserve the biodiversity of the most
cultivated and consumed plants; the International Potato Center in Lima, which
holds the main germplasm bank for tubers and roots, is one of these. However,
these mechanisms are not wholly satisfying, since the genetic diversity collected
in this way benefits, at no cost, the selection processes of private seed enterprises
with no consultation with, or recompense for, the people who contributed to
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domesticating and selecting this material and who continue to conserve it in situ
(Halewood et al., 2013; Thomas & Boisvert, 2015). In the 1990s, the interna-
tional community began to reflect harder on sharing biotechnology profits in
order to compensate the communities possessing the relevant natural resources
and associated knowledge, and this reflection led to the creation of the CBD.
The Nagoya Protocol adopted in 2010 specifies the mechanisms for the access
and benefit sharing (ABS) of the benefits generated by the use of genetic mate-
rial. Its implementation remains complex, however, and discussion continues
within the framework of the International Treaty on Plant Genetic Resources
(ITPGRFA).>* In the case of the potato, which generates considerable profits
worldwide, the issues surrounding a “fair and equitable sharing of benefits” are
very significant, which makes the example of the Park particularly emblematic.
Argumedo, who actively takes part in these various international events, is fully
aware of these issues and he has been able to turn the Park into an international
model.

With this success have come consequences: it is necessary to adapt the Park’s
to the concepts and categories that are relevant in the international arena. First of
all, the Pisac Potato Park is depicted as led by “Quechua” indigenous communi-
ties and Argumedo presents himself as their representative. Seen from Peru —and
even more so from Cusco — the reality is more complex. On one hand, for most
people, “Quechua” is a language and not an ethnic category (Robin, 2004). On
the other, even the peasants do not consider themselves indigenous (indigenas).
The Park’s claim makes sense within the United Nations definition of indige-
neity, wherein a generic and consensual definition has been adopted (Verdeaux
& Roussel, 2006). What is more, at international events, the representatives of
local and indigenous communities (to use the established terminology) are in a
minority. Their spokespeople are equated with the populations they represent,
whether they are indigenous leaders, representatives of community associations,
or representatives of pro-indigenous NGOs. Ramos (1994), using Amazonian
case studies in Brazil, shows how the recognition of indigenous communities’
rights and the growing importance of environmental conservation together have
led to the representation of a “hyperreal Indian” by pro-indigenous institutions.
This representation is not easy to reconcile with the realities of local people, but
helps them to defend certain rights, especially land rights (Albert, 1993). Within
the working group on article 8(j) of the CBD, a similar process has taken place:
the figure of the hyperreal Indian has established itself on an international scale
(see Hall’s Chapter 4, in this volume that focuses specifically on the way indig-
enous people and local communities (IPLCs) participate in the CBD meetings).

The recognition of Sumaq kawsay by Bolivia has also had repercussions in this
domain. Since the adoption of the new Bolivian constitution in 2005 under the
Evo Morales government, the country has used all available opportunities to
assert, loudly and clearly, the need to rethink the relationship between human-
kind and nature. As a “State party” (i.e., signatory country), Bolivia has an offi-
cial say and a vote at the Conference of the Parties (COP) of the CDB, and makes
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great use of this. The representatives of local and indigenous communities, for
their part, do not vote and only participate marginally in the debates. Bolivia’s
involvement and its aggressive use of Sumaq kawsay is a way to fight against the
naturalist convictions that, due to economic issues and the weight of biological
sciences, dominate this international setting. Local and indigenous communities,
as well as pro-indigenous NGOs, thus have every interest in following the move-
ment led by Bolivia; for these actors, the Bolivian vision in itself has become
an essential reference point. At the same time as it takes part in these debates,
ANDES extends them by proposing a model specifically adapted to issues of in
situ conservation; this model is mainly presented at side events and feeds into
the deliberations that accompany the official debates. The recognition gained
by ANDES in this domain, including in other contexts such as the congress on
parks organized by the IUCN or the meetings of the International Society of
Ethnobiology, helps to publicize the Potato Park. This is an important source
of social capital that in recent years has directly contributed to obtaining fund-
ing, all of which has been international (including from Oxfam, the European
Union, and the International Institute for Environment and Development).

Furthermore, in the current context of environmental crisis, non-indigenous
actors in both the global South and North are now calling for the reformula-
tion of our relationship with nature. This translates into a willingness to rework
relationships with nature, as is clear in the title of the United Nations Decade
for Biodiversity: “Living in harmony with nature”. The (partial) convergence of
these demands ensures that claims made by local and indigenous communities
gain momentum.

The vision of Sumaq kawsay promoted by ANDES thus has meaning within an
international context linked to the CBD. In this context, the NGO has worked
out how to position itself and Indigenous people strategically. We must consider
the conservationist orientation of the Potato Park within this logic: a productivist
logic would create confusion. Part of the Park’s success, for its funders, rests on its
action-research program that consists of showing the particularities and advan-
tages of an alternative vision of conservation, and also reflects on the possibility
of upscaling the model in Peru and abroad.

Within Peru, this international recognition is a powerful force; the result-
ing networks and knowledge of current debates allow ANDES to position itself
effectively in discussions. In Peru, recognition of peasants’ rights over landraces
is still problematic, although some innovative potential solutions have been
found. Peru signed up to the agreements of the International Union for the
Protection of New Varieties of Plants (UPOV) in 1993 and 2011, thus decid-
ing to favor intensive agriculture that uses improved seeds to feed a growing
urban population and stimulate the expanding industry of export-oriented agri-
culture (Lapena, 2012a, 2012b). The UPOV system, developed in Europe and
North America, has entailed a major loss of agrobiodiversity and is not adapted
to the realities of family agriculture as practiced by Andean peasants. As special-
ists have noted, membership in the UPOV not only endangers the richness of
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genetic heritage cultivated in situ, but is also likely to affect the food security of
small-scale farmers in the Andes (Chevarria Lazo et al., 2004; Lapefia, 2012b).
The latter have only limited access to commercial seeds and mainly grow lan-
draces which they sow again the following year; yet, these practices are restricted
by the UPOV agreements. As such, a whole sector of production is put in dan-
ger, in a context where the government does not offer any development policy
addressed specifically at community peasants (Castillo Castafieda, 2013, p. 15;
Eguren, 2013, p. 11).

ANDES considers that action at several levels is necessary to remedy this.
Since options are relatively limited, it is necessary to know how to combine
strategies. At the national level, the main objective of ANDES is to work for
the recognition and the protection of informal systems of seed production and
exchange. To achieve this, it was necessary to first raise the profile of issues
relating to the peasant population and to make the urban population, as well
as political decision-makers, more aware of such matters. Several important
events have enabled ANDES to mark some points, and become well-known.
The most impactful of these was the refusal to allow genetically modified pota-
toes into the Park in 2007 when, with the help of ANDES, the peasants of the
Potato Park mobilized against a supreme decree authorizing the introduction of
GMO seeds.?> The movement gained momentum, leading to the adoption of a
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ten-year moratorium by the Department of Cusco in 200
been renewed. Then, following the mobilization of other regions of Peru, this
moratorium was extended to the whole country. This step was crucial, as Peru
put into action a series of measures concerning potato agrobiodiversity (Filoche,
2009). In particular, a register of indigenous potatoes — an initiative in theory
beneficial to the cultivars concerned — was put in place. Nonetheless, another
event demonstrated that the protective measures relating to indigenous potato
varieties were not effective enough. The National Institute of Agrarian Inno-
vation (INIA in Spanish) submitted around 50 requests for seed certification,
some of which concerned landraces. Once again, mobilization by ANDES and
the population of the Potato Park was fruitful and the requests were withdrawn.

These struggles, which have had successful outcomes, have allowed ANDES
to establish itself as an important actor in negotiations concerning landraces in
Peru. What is more, a network has been built up around these issues, includ-
ing the Peruvian Society for Environmental Law (SPDA in Spanish, a Peruvian
NGO) and various actors belonging to universities. Thus in 2016, a workshop was
organized in the Pisac Potato Park to discuss the implementation of regulations
specifically concerning “ancestral seeds” briefly mentioned in an article of the
General Law on seeds of 2012 (supreme decree n° 006—2012-AG), which allows
for the implementation of the UPOV system in Peru. The aim was to organize
a regulatory framework that would allow Andean peasants — such as those of the
Park — to continue to use these seeds, to resow them, to exchange them, and even
to sell them. In this framework, not only would peasant agricultural practices
potentially be made legal, but their seed system would be maintained; at the same
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time, it would be better supported, which could help to improve the quality of
landrace seeds used by peasants and to develop a specific market for them. In
these two cases, ANDES managed to situate national debates within interna-
tional trends and mobilized important alliances that made the government with-
draw. For the moment, however, concrete results are few and far between as far
as the Park is concerned: the Park was only recognized by the State in 2020 and
the regulation on ancestral seeds still has not been ratified. The summer of 2018
seemed a promising time, but the chaos of Peruvian political life in recent years
has once again delayed the implementation of these measures. In 2022, we do not
know if the new government of Pedro Castillo will be of any help on this subject,
despite the agrarian reform it has initiated.

Given that the State does not recognize the concept of Sumaq kawsay and
that Peruvian society tends not to recognize the Andean population as indige-
nous,?’ the particular ontologies held by peasants in the Park do not make for a
promising argument at the national level, at least not from an institutional per-
spective. With the arrival of multicultural policies, the concept of “culture” is
more significant. Negotiations are under way between the Park and the Peruvian
Ministry of Culture for the recognition of a specific “life plan”. This translates
into a showcasing of stories and rituals linked to the potato, as well as traditional
clothing, in other words, the valorization of classic cultural elements. Thanks to
the social capital it has gained on the international stage, the NGO ANDES has
indirectly become an important actor on the national scene.

At a local level, the Park represents various economic opportunities. Peasants
from the communities are marginalized and have limited means, while their
needs have increased significantly over the last few decades. They now have
to pay for electricity and mobile phones, their children go to school for longer
periods and their wants and needs have changed accordingly®®. These economic
opportunities are welcome, especially from women. Emphasizing biodiversity
and its conservation attracts a well-informed public, whose presence generates
revenues through guided activities, participative rural tourism, the sale of hand-
icrafts, and the sale of meals. All of these activities are organized by the com-
munities, benefiting those who are directly involved, but also contributing to
a common fund that serves to finance certain activities and expenditures (up
to a maximum of 10%). The “Biocultural protocol” previously mentioned (see
Argumedo, 2012 and ANDES et al., 2012)stipulates the rules for the division of
profits that results from the various activities.

The emphasis on Sumagq kawsay has other kinds of effects locally. In particular,
it gives rise to festivities organized for National Potato Day, when a ritual, known
as Papa watay, dedicated to “tying down” the souls of freshly harvested potatoes, is
performed (Hall, 2022). Certain tensions surface on this occasion. On one hand,
Protestant converts are uneasy with this ritual that they have abandoned. If they
take part, it is because the community takes part as a collective. On the other hand,
for the Catholics, the event allows for a revalorization of the ritual and of knowl-
edge and practices that were formerly experienced as stigmatizing. In these ways,
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valorization of Sumagq kawsay feeds the religious tensions at the heart of these com-
munities. Not least, the people who have key roles in the Potato Park are mainly
Catholic, which aggravates underlying tensions. This bias of ANDES plays against
the NGO since these tensions may manifest themselves within the “bureau” of the
Park and lead to the withdrawal of a community. The recognition of the Park by
the State will possibly alleviate this problem.

Conclusion

The Peruvian NGO ANDES has formalized an alternative vision of biodiversity
based upon the Potato Park. On the surface, it would seem that the issue is sim-
ply one of explaining the peasants’ worldview, but it turns out that the situation
is much more complex. The vision draws upon the specific logic of the working
group on article 8(j) of the CBD, and should be understood in a context where
Bolivia fiercely promotes a vision with the same name. In this context, opposi-
tion to neoliberal conceptualizations of nature is the common denominator that
unites local and indigenous communities together with their representatives. In
this way, ANDES engages in an effort at ontological diplomacy, trying to make
the CDB and the working group on article 8(j) — the main international institu-
tion involved in environmental conservation and in recognizing the rights of local
and indigenous communities — recognize the existence of alternative relationships
to the environment. Thus, there is a certain intertextuality at work that leads to
the “intercultural politicization of cosmological categories” (Albert, 1993, p. 369):
local cosmological categories — as they are perceived, understood, and explained by
the NGO — are mobilized in such a way that they will resonate with those of other
actors. In this framework, anchoring local cosmology within the non-modern
composition of worlds appears as the most effective rallying point for the actors
involved with local and indigenous communities in this domain.

In order to formulate this discourse, the NGO has taken inspiration from the
practices and concepts of the local population, but according to a non-local logic.
This translates into a tendency to reconstitute a pre-Hispanic Andean worldview.
This in turn leads to a hyper-valorization of the “Catholic” perspective (as it is
paradoxically considered locally), while the Protestant perspective does not have
a voice. Thus, the overall vision remains unfamiliar to most people concerned.
The Sumagq kawsay that is promoted is the philosophy of a “model Andean”.?’

Although the ontological dimension of the vision is less relevant at the national

level,?’0

the international recognition of ANDES allows it to mobilize alliances
and to successfully position itself in national debates, for example, on GMOs,
biopiracy, and laws concerning seed.

Thus, ANDES participates internationally in the recognition of a non-naturalist
conceptualization of the environment, a vision which — although it is not com-
pletely faithful to the peasants’ conceptualization — has “transformative potential”,
to use Stengers’ term (2005), and may contribute to the development of a “common

world” (Latour, 2004a). ANDES displays a powerful ontological diplomacy. The
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philosophical nature of this discussion should not make us forget that the work of
diplomacy takes place within relations of power. As such, the biocultural tools and
rights shaped by the CBD are developed on the basis of discourses negotiated and
formulated according to a logic that is largely foreign or extraneous to local and
indigenous communities. This process reflects the weight of the naturalist and cap-
italist ontology. Such framing of the local views proves to be politically powerful,
but entails some accommodations. On one hand, emphasis on this discourse within
these communities has consequences that are worth evaluating. On the other hand,
one might well ask to what extent the international tools forged according to cases
like the Park may need to be more finally tuned in order to defend the interests of
specific Indigenous peoples or Local communities.

Notes

1 This chapter was originally published in French in the journal Anthropologie et
Sociétés: Hall Ingrid (2019). “Le ‘bien-vivre’ (sumaq kawsay) et les pommes de terre
paysannes. Du délicat exercice de la diplomatie ontologique”. Anthropologie et Sociétés,
43(3), 217-244, https://doi.org/10.7202/1070155ar. This version has been updated and
slightly modified. This research has been possible, thanks to the Fonds de recherche
du Québec — société et culture (FRQSC) and the Social Sciences and Humanities
Research Council (CRSH) of Canada. *All URLs retrieved on 1 September 2021.

2 Asociacién para la naturaleza y el desarrollo sostenible [Association for nature and sustain-
able development].

3 Latour understands political ecology as a refounding of the “modern constitution”
that sets human collectives apart from non-human collectives (Latour, 2004a).
According to Latour and Stengers (2004), this process has to take place via a new
“composition of worlds” based upon hybrid collectives, composed of both humans
and non-humans.

4 Other authors discuss the omnipresence of NGOs in the realm of biodiversity con-
servation (Aubertin, 2005b).

5 On the emergence of international governance concerning biodiversity, see Aubertin
(2005a), Halewood et al. (2013), Nazarea and Rhoades (2013), and Thomas and
Boisvert (2015).

6 Following the title of an article by Argumedo (2008): “The Potato Park, Peru:
Conserving Agrobiodiversity in an Andean Indigenous Biocultural Heritage Area”.

7 The peasant community is the established form of organization of rural communities
in the Peruvian Andes; nowadays, there are more than 6,000 of them in Peru (Tipula
& Alvarado, 2016).

8 See https://cipotato.org/genebankcip/process/potato/potato-cultivated, and https://
cipotato.org/crops/potato/.

9 https://cipotato.org/programs/.

10 Namely in the large germplasm banks such as the International Potato Center, which
depends on the Food and Agriculture Organization of the United Nations (Halewood
et al., 2013).

11 See https://www.iccaconsortium.org/index.php/discover/.

12 An article signed by Alejandro Argumedo (2008) appeared in the first volume of the
series “Values of Protected Landscapes and Seascapes” edited by the ITUCN.

13 Asociacion de Comunidades del Parque de la Papa.

14 Since membership of the Park depends upon voluntary membership of the Association
of Potato Park communities, this membership can be cancelled. As a matter of fact,
one community did quit the Park.
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15 Ecuador’s Constitution of 2008 (Registro Oficial 449 de 20-oct-2008) (English
translation: https://pdba.georgetown.edu/Constitutions/Ecuador/english08.html).

16 A group of academics of Latin American origin (often occupying a position in North
America) has developed a decolonial approach that is distinct from the post-colonial
approaches developed in the Anglo-Saxon world more broadly. Informed by a spe-
cific historical, social, political, and demographic context, their approach emphasizes
“the permanence of the global coloniality of power, knowledge, and being, after
decolonization” (Boidin, 2009) and focuses on the need for emancipation by search-
ing appropriate alternative solutions such as Sumaq kawsay.

17 On this school of thought, see the works of Tamayo Herrera (1980).

18 In fact, de la Cadena analyses this kind of proposal, helping to elaborate it and give it
academic recognition.

19 Duviols (1997, paragraph 5) concludes that this drawing

[was meant to] remind all those contemplating it that there is only one God and
creator, who is all-powerful and who governs the universe, and that all the other
entities of the world, who might appear to have power and whom Andean people
have worshipped and continue to worship, in fact neither have power, nor are
gods, but are merely God’s creatures.

(author’s translation)

20 See https://donambro.wordpress.com/2010/09/17/pachacuti-yamqui-dibujo-cosmogonico/.

21 In this instance, from an anthropological point of view, the dominant type of onto-
logical identification for this population is analogism, according to Descola’s typol-
ogy (2005; Descola & Sahlins, 2014). I have addressed elsewhere the way analogism
manifests itself in agricultural practices in a nearby community of Cusco (Hall, 2012).
Although I anticipated working with ANDES would be a continuation of this work,
it has not been the case.

22 The classic reference on this topic is Alberti and Mayer (1974).

23 For an analysis of Andean concepts related to agricultural production and the impor-
tance of spiritual entities, see Hall (2012), Riviére (1994), and Arnold and de Dios
Yapita (1996).

24 As far as the Treaty is concerned, however, the emphasis on the indigeneity of the
relevant populations — and on their particular ontologies — seems less promising. The
terms “small-scale agriculture” and “locality” seem to be more appropriate.

25 SeetheblogbyLeightonpublishedin2007,Retrieved9July2021,fromhttps://www.scidev.
net/america-latina/news/el-cusco-prohbe-ogm-en-resguardo-de-sus-papas-nat/.

26 See https://grain.org/fr/article/entries/4650-and-now-gm-potatoes-in-.

27 See the debates on this issue that followed the adoption of the consultation law, found
in the work edited by Castillo Castafieda et al. (2007). This might change with the
new president elected in 2021.

28 In Peru, 83% of the poor population, usually peasants, makes their living from agri-
culture (https://www.ifad.org/es/web/latest/news-detail/asset/40031910).

29 Here, we refer to the terminology “model Indian” proposed by Ramos (1994, p. 162)
in the Brazilian case.

30 Cultural and spiritual aspects, being more in line with multicultural policies, receive
more emphasis.
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UNMAKING THE NATURE/CULTURE
DIVIDE

The Ontological Diplomacy of Indigenous
Peoples and Local Communities at the CBD

Ingrid Hall

Could the present rupture in the meaning of the natural lead to a new art
of living in society/nature?
(Escobar, 1999, p. 15)

A variety of writers agree on the idea that a naturalist ontology (Descola, 2005),
resting upon a distinction and opposition between that which pertains to nature
and that which pertains to culture, is the dominant paradigm in the realm of
global biodiversity governance (Aubertin et al., 2007; Bonneuil Christophe, 2011;
Biischer et al., 2012; Escobar, 1999; Ulloa, 2010). This opposition is increasingly
criticized, especially by the Indigenous Peoples and Local Communities (IPLCs)
who have taken advantage of these spaces in order to formulate broader demands
for political recognition (de Sousa Santos et al., 2007; Escobar, 1998; Ulloa,
2010). This phenomenon is particularly noteworthy in the field of biodiversity,
where the Convention on Biological Diversity (CBD), signed in 1992, is one
of the central institutions. Thus, following the 10th Conference of the Parties
(COP) of the CBD (2010), which coincided with the creation of a stronger par-
ticipation mechanism for IPLCs, the relationship between nature and culture
became an important issue, one linked to the recognition of biocultural diver-
sity although not reducible to it (Bavikatte, 2014; Dunbar, 2019; Foyer, 2011).
Since the Nagoya Protocol (2010), notably, traditional knowledge has been at
the center of debates regarding the rights of IPLCs (Aubertin & Filoche, 2011;
Reimerson, 2013, p. 215). This had led to the emergence of “cultural politics”
(Escobar, 1999) based on the valorization of culture. Yet, the chain of logic has
been extrapolated further still and the very meaning of nature has begun to be
debated (Foyer, 2015, p. 15; Parks, 2020, p. 110; Uggla, 2010, p. 87), which
gives rise to a “politics of nature” (Escobar, 1999) dependent upon cosmopolitics
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(Cadena, 2012; Latour, 2007; Stengers, 2005), otherwise known as “political
ontology” (Blaser, 2009; Miiller, 2014). Together, these two kinds of politics
entail a reflection upon what nature and culture represent, and contribute to a
rethinking of the naturalist ontological regime that is predominant. The title
chosen for the Strategic Plan for Biodiversity 2011-2020, “Living in Harmony
with Nature”, partly reflects the great hopes that are held in this regard (although
the Nagoya Protocol does not necessarily live up to these, as Harrop (2011) indi-
cates). At the same time, with the recognition of biocultural rights, it seems that
a space is being created that might allow for ontologies alternative to naturalism
within the CBD (Bavikatte, 2014, p. 6; Hermitte, 2009; Parks, 2017). Parks, who
has tracked the main topics addressed within the CBD across time, shows that
this opening up is reflected especially in the increasingly frequent use of terms
such as “worldviews” or “cosmologies”, with a peak in 2007 (Parks, 2020, p. 4).
Hopes are high, and not only for IPLCs: what is at stake is the (re)creation of a
more “harmonious” world for everyone — indigenous or otherwise — as Escobar
explains in the quotation at the beginning of this chapter. Engal Anderson, who
represented the UNEP (United Nation Environmental Program) at the opening
of the meeting of the Working Group on Article 8(j) (WGS8j) in 2019, explained
this position in an exemplary manner, stating that the IPLCs should help us “to
close the divide between nature and culture”, regretting that “we pay too little
attention to these voices” (20 November 2019). In this chapter, I focus on how
IPLCs call into question the nature-culture dualism at the heart of the CBD,
despite significant resistance, which still has plenty of life left in it if the for-
mulation of the Zero draft of the post-2020 Global Biodiversity Framework is
anything to go by.! In this document, the importance of IPLCs is recognized and
their “full and effective participation” is enshrined; yet, the IPLCs themselves
judge that their demands have been given little consideration in the negotiations
within the group dedicated to the elaboration of this strategic plan (CBD, 2021).
Some observers also point out that the consideration of IPLCs is too restricted
(Reyes-Garcia et al., 2021). Thus, I concentrate on the meetings that mobilize
IPLCs in preparation for the COP of the CBD. During the meetings, the IPLCs
have varying degrees of influence, which calls for a qualitative analysis of the
spaces that are available for IPLCs to express themselves, and of the way that
IPLCs use such spaces.

To this end, I will make use of the concepts of “ontological diplomacy”
developed by Latour (2004, pp. 275-285) and “nature regime” developed by
Escobar (1999, p. 5). The concept of ontological diplomacy allows us to address
the way in which IPLCs negotiate the recognition of a non-naturalist ontolog-
ical regime — a regime which Escobar calls “organic”, distinguishing this from
a “capitalist” (i.e. naturalist) nature regime. At stake here is a questioning of the
“nature” of both culture and nature, as well as the relationship between the two.
Under ontological diplomacy, I include both politics of culture and politics of
nature. Nevertheless, as we will see, for IPLCs, the issue is not one of defend-
ing their relationships to their world in an unequivocal manner; this diplomacy
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does not consist of simply proposing to replace one nature regime with another.
According to context, IPLCs will in fact defend quite different positions. Escobar
states that:

The nature regimes can be seen as constituting a structured social totality
made up of multiple and irreducible relations [...]; there is a double artic-
ulation, within each regime and between one and another. The identity
of each regime is the result of discursive articulations—with biological,
social, and cultural couplings—that take place in an overall field of discur-
sivity wider than any particular regime (Laclau & Moufte, 1990 [1985]).
(1999, p. 5)

This concept thus helps us to understand the way that certain actors conceive
nature, culture, and the relationship between them, while at the same time
placing this analysis in a broader discursive framework. These tools allow us
to contemplate the contribution of IPLCs to the formulation of hybrid nature
regimes, together with other actors, taking inspiration from work carried out in
science and technology studies (Callon, 2013; Mol, 1999), especially the works
of Vadrot (2014), which deals with a similar topic and field-site. This contributes
to a reflection on the possibility of taking account of the diversity of worldviews
— that some call the “pluriverse” (Cadena & Blaser, 2018; Latour, 2007; Mignolo,
2013) — and of the potential remaking of a “common world” (Latour, 2007;
Stengers, 2005), whose architecture we do not know and whose emergence we
should be attentive to.

The CBD is a particularly interesting space to investigate this question, even
though opinions on it in the literature diverge. If we take account of the meas-
ures put in place since 1992 and the creation of the CBD for the recognition
of IPLC rights (especially the access and benefit-sharing (ABS) mechanisms of
the Nagoya Protocol in 2010), or the specificity of IPLCs’ relationship with the
world, concrete results have been limited. In fact, a highly economic and nat-
uralist logic still predominates (Bellier, 2015; Foyer, 2015; Reimerson, 2013;
Thomas & Boisvert, 2015; Uggla, 2010). Nonetheless, this institution seems to
be one of the spaces where a rearticulation of nature and culture is beginning to
be worked out (Parks, 2020, p. 4), especially if compared to other legal instru-
ments as Uggla has done (2010). This is linked to various factors. First, the term
“biodiversity” has emerged on the public stage as a social issue (Aubertin, 2005;
Hannigan, 2014) and indigenous peoples have taken it up to support identity-
based demands both nationally and internationally (Tsing, 2007), especially in
Latin America (Escobar, 1998; Ramos, 1994; Ulloa, 2010). Moreover, with its
Working Group on Article 8j (WGSj), the CBD is one of the United Nations
institutions that has a mode of governance particularly favorable to the partici-
pation of IPLCs (Friis, 2020). Thus, certain spaces within the CBD seem to be
privileged sites for globalized demands from below (de Sousa Santos et al., 2007;
Kurasawa, 2004; Ulloa, 2010).
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The approach taken here is ethnographic. I have followed (to the extent
that it has been possible from institutional and practical points of view) and
analyzed the debates that took place in November 2019 during three meetings
in Montreal organized by the CBD: (1) the First Global Thematic Dialogue for
Indigenous Peoples and Local Communities (18-19 November 2019),> (2) the
11th Meeting of the Working Group on Article 8 (2022 November 2019),*
and (3) the 23rd Meeting of the Subsidiary Body on Scientific, Technical and
Technological Advice (SBSTTA) (25-29 November 2019).> The second of
these meetings was particularly important; it is within the WGS8;j that IPLCs
are best represented and can best make their opinions known during negotia-
tions with State Parties. Throughout these different meetings, I paid particular
attention to discussions around the “link between nature and culture”: this was
the topic of a specific “item”, a preparatory document had been written on it,
and it had been debated in a plenary session,® all in order to help draw up the
Post-2020 Strategic Plan on Biodiversity Conservation. I was attentive to the
various contexts in which participants took a stand on their viewpoints, and
I asked myself the following questions: which nature regimes are put forward
by IPLCs? In what contexts? What are the alliances sought? What strategy, or
strategies, do these positions refer to? The aim was to draw out competing and
recurrent nature regimes that are mobilized by IPLCs at the same meetings — in
the various different spaces where IPLCs express themselves — and sometimes
even in the same documents.

This research situates itself in continuity with work carried out on the CBD
by social science researchers (Aubertin & Filoche, 2011; Boisvert & Caron, 2002;
Campbell et al., 2014; Escobar, 1997; Foyer, 2015; Reimerson, 2013; Suiseeya,
2014), especially the work of Parks (2017; Parks & Schroder, 2018). My approach,
however, is different from previous work in its combination of several choices:
on the one hand, I concentrate on meetings that prepare the COP, where IPLCs
are better represented, and on the other hand I focus on meetings that happened
synchronously, in 2019. In addition, I take an ethnographic approach that com-
bines the analysis of documents, speeches, interviews, and ethnographic obser-
vations. Lastly, I concentrate on nature regimes and I adopt a political-ecological
approach. This research, therefore, helps to inform the way that IPLCs negotiate
for the recognition of their rights in international arenas through the exercise of
ontological diplomacy.

The text is organized as follows: after having given an overview of the various
meetings under study and specified how IPLCs take part in them, I present the
various nature regimes put forward by IPLCs according to particular contexts,
focusing on the way that IPLCs present the nature-culture relationship. I begin
with one of the first nature regimes supposed to “integrate” nature and cul-
ture, one which calls naturalism into question, then I develop the second nature
regime, which aims to “articulate” nature and culture and which is largely nat-
uralist. At this point, let us note that these terminological choices stem from the
choices of non-indigenous actors, whose usage of terms has crystallized over
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various exchanges and negotiations; this allows us to state that these positions
do not reflect a nature regime specific to IPLCs, but instead relate to positions
developed in specific contexts according to other non-indigenous actors.

The Spaces for IPLCs’ Exercise of Ontological Diplomacy

The analysis presented here basically concerns three meetings that took place in
the following order: the First Global Thematic Dialogue for Indigenous Peoples
and Local Communities, the 11th Meeting of WGS8j, and the 23rd Meeting of
the SBSTTA. Each of these meetings has particular characteristics, especially
as regards the participation of IPLCs, which decreases in degree from the first
meeting to the last. In addition, there is continuity across the three events. The
recommendations from the Global Thematic Dialogue feed into the reflections
of the WGS8j, which, in turn, feed into those of the SBSTTA to further prepa-
ration of the next COP 15 (which was supposed to be held in autumn 2021). In
this section, I give an overview of the various spaces in which IPLCs participate
according to the relevant meetings. As Campbell and her co-authors (2014, p. 6)
point out, the rules that regulate when and how IPLCs can speak in the various
contexts under investigation are essential in order to understand how IPLCs posi-
tion themselves in negotiations. I present the various types of meetings according
to the creation date of the corresponding working group in order to take account
of the gradual opening up of the CBD to IPLCs.

At this point, it is necessary to clarify that the aim of these meetings is to
produce various kinds of (non-binding) legal texts that formalize principles and
mechanisms concerning a range of biodiversity-related topics (including con-
ceptions of the relationship between nature and culture).” The State Parties that
are signatories of the Convention negotiate® the texts resulting from previous
meetings with a view to their validation at the COPs. Throughout the meetings,
various kinds of negotiation take place: before the meeting, State Parties examine
the texts, and then they may form and share their opinions; during the meeting,
the State Parties negotiate with their regional partners (such as the European
Union) at parallel sessions; and in plenary sessions all the Parties have to reach
a compromise collectively. The ethnographic data that is harder to capture is
the informal interactions that take place in the corridors. Since unanimity is
required, if the parties do not come to an agreement, then it can be decided to
leave a text “under brackets” to be discussed again later, at the COPs that vote on
the definitive texts.” Certain moments during these meetings, however, are not
directly to do with negotiations but aim to contribute information that is judged
relevant by the CBD secretariat. This includes presentations made in plenary
sessions before the negotiations proper, or “side events” carried out on various
themes at midday or in the evening (in other words outside of the time dedicated
to negotiations). On these occasions, various kinds of information are put for-
ward concerning an initiative or a piece of research. As we will see, IPLC express
themselves according to the kind of access they have to the different spaces.
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The Subsidiary Body on Scientific, Technical and Technological
Advice (SBSTTA)

The SBSTTA is a scientific advisory body of the COP whose creation relates to
Article 25 of the CBD.! The first meeting of the SBSTTA took place in 1995. It
is open to participation by all Parties and its aims are “providing assessments of
the status of biological diversity; providing assessments of the types of measures
taken in accordance with the provisions of the Convention; and responding to
questions that the COP may put to the body”.!" The meeting in 2019 was the
23rd held by the SBSTTA.

The meetings of the SBSTTA are essential moments in the life of the CBD.
Organized every two years and alternated with the COPs, they allow for scien-
tific and technical clarification of debates within the CBD, although numerous
debates are politically tinged. The items addressed during these meetings guide
the various negotiations underway, which are subject to vote at the COPs.

Given the fundamental importance of the natural sciences in this domain,
the default nature regime here is deeply naturalist. Nevertheless, the conception
of nature mobilized in this arena is more open than elsewhere. The CBD rec-
ognizes an intrinsic value to biodiversity, a value that is not entirely anthropo-
centric (Larrere & Larrere, 2015; Uggla, 2010; Ulloa, 2010) or instrumental. In
addition, the scientific approach put forward is systemic in the sense that it tries
to take account of the various factors that influence biodiversity conservation,
whether biological, human, or economic. Given the influence of the environ-
mental sciences, one might call it ecosystemic.

This event brings together a thousand participants, mainly the representatives
of various countries (State Parties) who are negotiators, but also representatives
from the private sector, the academic world, and various groups such as youth,
women, and IPLCs, the latter of whom are observers. The participation of
IPLCs, since 1996, is organized, thanks to a specific structure, the International
Indigenous Forum on Biodiversity (IIFB) formed in 1996 during the third COP
of the CBD (COP 111, Buenos Aires, Argentina). The IIFB gathers representatives
from indigenous governments, indigenous non-governmental organizations, and
indigenous scholars and activists. They provide support in coordinating IPLC
strategies during important environmental meetings such as the CBD in order to
further the recognition and respect of indigenous rights and to influence debates
at international or national levels.!?

To express their positions, the IPLCs are organized into a specific group,
following the model of regional groups, a caucus whose representation is under-
taken by the IIFB. At the SBSTTA meetings, however, the IPLCs are treated
like the other actors without decision-making powers: they cannot intervene
in the negotiations reserved for “decision-makers”, which basically means the
State Parties. In the context of plenary negotiations, they have the option of
sending comments written before the meeting, and they can also express their
positions during a period of time dedicated to non-decision-makers; they only
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have two minutes available to them each time, for each item or document that
is negotiated. Within this framework, therefore, it is important for IPLCs to be
able to agree among themselves in order to then express themselves with a single
voice in a clear and concise way. Moreover, outside of the plenary negotiations,
other spaces are accessible to IPLCs, whether through the representations of the
different countries, within specific regional groups, or in a more informal way in
the corridors where access is more difficult for an observer. Other spaces allow
IPLCs to express themselves more freely and at greater length. IPLCs may be
invited to make a presentation — for the opening of the event, for example, or
at the moment when negotiations on a particular topic begin — but this is quite
infrequent, given the extent to which a scientific and technical perspective pre-
dominates in SBSTTA debates. In addition, during these meetings, IPLCs may
organize or participate in side events, which are privileged spaces for presenting
the results of an ongoing project or piece of research (the Potato Park that is the
subject of Chapter 3 has often been presented at side events during the various
meetings of the CBD or other large international meetings of this kind, and this
has greatly contributed to its fame). These plenary presentations and presenta-
tions at side events may be organized or taken charge of by the IIFB, but present-
ers can also speak in their own name.

At the SBSTTA, IPLCs have little margin for maneuver to participate in
negotiations, and their participation demands a considerable effort at representa-
tion and synthesis, which rests largely on the IIFB — except in the case of more
restricted negotiations. It is at the opening of the event, or when beginning the
discussion of a specific item, that IPLCs find more open and less constrained
spaces to express themselves, and in such cases the IIFB may be mobilized,
although this does not necessarily happen. During SBSTTA meetings, nonethe-
less, these spaces are less open to IPLCs than during the WGS;.

At these meetings where scientific and technical considerations are in the
spotlight, the naturalist nature regime that predominates at the CBD is, unsur-
prisingly, omnipresent. At the opening of the SBSTTA — which follows the
WG8j — one feels a change in mood. There are more people, and certain coun-
tries that were not represented beforehand now are. The room is enlarged for
the occasion. One sees more suits, ties, and smart dresses. All of this gives the
impression that the serious business is beginning.

The Working Group on Article 8j (WGS;j)

The complete name of this group is the “Ad Hoc Open-ended Working Group on
Article 8(j) and Related Provisions of the Convention on Biological Diversity”.
This group was established in 1998 by the fourth meeting of the Conference of
the Parties (COP4) and in 2000, at the fifth meeting,

the COP adopted a program of work to implement the commitments of
article 8 (j) of the Convention and to enhance the role and involvement
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of indigenous peoples and local communities in the achievement of the

objectives of the Convention.'?

Article 8 pertains to in situ conservation of biological diversity and paragraph (j)
specifically recognizes the importance of the “knowledge, innovation and prac-
tices of indigenous and local communities” in such conservation.

The WGS8j has a strengthened participation mechanism for IPLCs that makes
the CBD a particularly important instrument for these actors. Unlike in the
SBSTTA, here they have a status equivalent to that of the State Parties; in other
words, they can take part in plenary debates and give opinions outside of the
two-minute format reserved for observers at the end of debates. During these
meetings, the IPLCs are organized into a caucus by the IIFB. Moreover, certain
members of IPLCs act as “Friends of the Secretariat”, which means that they
participate in Secretariat meetings and act as co-chairs of these meetings, thus
contributing to the organization of the event, over which they also co-preside.'*
These mechanisms allow IPLCs to express themselves in a freer and less con-
stricted way — especially during plenary sessions — as well as during negotiations.

This working group meets every two years, just before the SBSTTA, pushing
IPLC demands into the last debates. This organization also allows certain repre-
sentatives of the IPLCs to attend the two meetings.

To give a rough idea of numbers, in 2019, around 600 people attended the
meeting, most of whom were the representatives of the various State Parties, but
NGOs, the private sector, academics, youth representatives, women representa-
tives, and of course IPLCs were also present.

At these meetings, there are various spaces and moments, each of which offers
different constraints and opportunities. The kind of discourse produced by IPLCs,
as we shall see, depends on the context. First of all, there are the plenary sessions,
which take place in the large auditorium where all participants can be accommo-
dated. Thus, one can distinguish between speeches on the margins of negotiations
(ceremonies and presentations) and interventions made in the context of negotia-
tion (either written or oral, given that IPLCs are considered to be a State Party). In
the first case, a diversity of viewpoints may be presented, but during negotiations
it is important to come to an agreement. The caucus allows for the formulation of
a shared position. Smaller discussion groups, formed at a regional scale or together
with the State Parties, also exist in a more or less formal manner. At the WGSj, the
IPLCs take great advantage of side events, either directly or in partnership with
other institutions such as the Secretariat of the CBD, the International Union for
the Conservation of Nature, or the Global Environment Facility (GEF). All actors
can propose side events and the Secretariat determines the timetable and allocates
rooms on the basis of requests. IPLCs use these spaces in particular to show off
successful initiatives. As we will see, these different spaces for expression offered
during the WG8j are not all taken up in the same way by IPLCs.

Since the creation of the WG8j, some extremely important texts have been
adopted, which aim for the culture of IPLCs to be taken account of: some are
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binding, such as the 2010 Nagoya Protocol, and others are not, such as the
optional Akwé: Kon guidelines in 2004, the 2010 Declaration on Biocultural
Diversity,'® and more recently the Sharm el-Sheikh declaration on nature and
culture of 2018 (see Figure 1.1, this volume, Chapter 1). Parks (2017, pp.
14—15) notes an upsurge in the debates surrounding the link between IPLCs
and nature at the beginning of the 2000s, which has translated into the mobi-
lization of terms such as “worldviews” and “cosmology”, with a high point
in 2007.

It is important to mention that in 2019 the mandate of the WGS8j expired and
the type of structure to replace it was under discussion.'® The issue at stake was
whether a permanent group would be formed, as IPLCs were demanding. This
led to a certain tension all throughout the debates within the IPLC caucus, since
the IPLCs rightly saw this as a critical issue.

The Global Thematic Dialogue for Indigenous Peoples
and Local Communities

The Global Thematic Dialogue for Indigenous Peoples and Local Communities
is a working group created in the context of the elaboration of the Post-2020
Strategic Plan. It was designed to ensure the full and effective participation
of local and indigenous communities at all the levels relevant to the Plan, in
line with Aichi target 18, which aims to recognize, respect, and integrate
traditional knowledge, innovations, and practices of IPLCs relevant for con-
servation and sustainable use of biological resources, and integrate them in
the implementation of the CBD.!? 2019 saw the first meeting of this working
group, whose operating life is indexed to the formulation of the Post-2020
Strategic Plan, which should have been adopted during COP15.2°
ing was organized by the Secretariat of the CBD — the organism responsible
for the WG8j — with the support of the IIFB. In line with the mandate of the
Global Thematic Dialogue, reflections made by participants in the Dialogue

This meet-

were transmitted to the working group dedicated to the Post-2020 Strategic
Plan, which examines if and how they can be integrated into the document.
The recommendations of this working group were also transmitted to the
other institutions of the CBD, especially the WG8j and the SBSTTA. It is thus
a group where the modalities for holding meetings — relatively fluid since it is
essentially a meeting between IPLCs — lead to a more open space for expres-
sion. The official mandate is relatively precise, but the space is also used by
the Secretariat of the CBD to strengthen the participation of IPLCs within
the WGSj and SBSTTA, in a context where the participation mechanisms for
IPLCs in the CBD are being renewed.

The First Global Thematic Dialogue was a closed meeting of 60 people,
of whom 50 were representing IPLCs via the IIFB, in addition to the repre-
sentatives of certain CBD State Parties (CBD, 2021). Choosing candidates is a
complex exercise: they must be put forward by an indigenous organization or
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recognized by the CBD Secretariat, and also have a certain knowledge of CBD
mechanisms (Friis, 2020, p. 41). During the Global Thematic Dialogue, the IIFB
acted as the co-chair of the meeting, which means that they participated in the
organization of the meeting. At the event, IPLCs can speak freely and interact
with the other actors present. As a member of an academic institution, I was not
able to participate in this meeting; instead, it was via the report (CBD, 2021),
which was written up at a later date and sent out at the WG8j and SBSTTA,
that I learnt about the debates that took place. The creation of this kind of space
should also undoubtedly be understood in the context of the WG8j coming to
its end: the Global Thematic Dialogue creates a specific space that allows IPLCs
to debate the future.

As we can see, the three working groups under study are very different not
only in their objectives, but also in the number of participants, and especially
in terms of IPLC participation. IPLCs have access to different spaces to express
themselves, which vary from one meeting to another (Table 4.1). We will now
see how they use these spaces, mobilizing different nature regimes and deploying
parallel strategies, sometimes conjointly.

TABLE 4.1. The various meetings under study and the ways in which IPLCs participate
(Hall, original material for the book)

Meetings Date Actors present Participation of IPLCs
First Global 17-18 Meeting organized Internal debate
Thematic November behind closed within the IPLCs,
Dialogue for 2019 doors by the CBD mobilization of the
Indigenous secretariat with the IIFB
Peoples support of the IIFB;
and Local 60 participants of
Communities whom 50 were
representatives of
IPLCs
Working Group ~ 20-22 IPLCs present, with ITFB co-chair of the
on Article 8j November various State Parties event
(WGSj) -11th 2019 and observers Caucus of the IPLCs
meeting (business, NGOs, organized by the
academics, youth, IIFB
women) IPLCs are considered
600 people as a State Party
Subsidiary Body 2529 State Parties and Caucus of the IPLCs
on Scientific, November observers, including organized by the
Technical and 2019 IPLCs IIFB

Technological Around a thousand IPLCs are not
Advice participants considered as State
(SBSTTA) — Party and do not

23rd meeting

co-chair the event
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“Integrating” Nature and Culture, Putting Forward an Organic
Nature Regime

Within negotiations, one of the first ways of articulating the concepts of nature
and culture put forward by IPLCs depends upon what certain meeting partic-
ipants called a “holistic” approach, “cosmovision”, or “integration”. While the
first two terms are used by IPLCs, the third has been used by other actors, in
this case the CBD Secretariat in charge of organizing the WG8j meeting, the
TUCN representative, but also the Colombian and Ethiopian delegations. It also
appears in the documents negotiated during meetings.?! I have kept to this last
term (“integration”), since this choice helps to underline the extent to which
the nature regime we are discussing relates, true enough, to ontological con-
cepts, but whose expression must also be understood in a given context. From a
conceptual point of view, this nature regime is quite close to the organic nature
regime identified by Escobar (1999, p. 7), characterized by the fact that “nature
and society are not separated ontologically”, a regime, in other words, where
“the natural world is integral to the social world” (Escobar, 1999, p. 8).

WG8j

It was at the WGS8j meeting that the integration of nature and culture was put
forward in the most explicit and articulate manner. Certain declarations submit-
ted by IPLCs to the Secretariat beforehand made reference to the matter. Yet
above all, it was during presentations — the opening ceremony, presentations in
plenary sessions before negotiations, and side events — that IPLCs defended this
nature regime, although these presentations have no legal weight.

At the opening of the meeting, a range of viewpoints was presented. First of
all, the opening ceremony itself consisted of a welcome from indigenous peo-
ples whose ancestral territory has been where Montreal stands now, where the
meeting was taking place, as has become the custom in Canada over recent years.
Charlie Patton, from the Mohawk Nation (Quebec, Canada), welcomed all par-
ticipants onto the land of his nation. The other official presentations marking the
opening of the meeting, especially a short audiovisual document, emphasised
the importance of IPLCs in biodiversity conservation the world over, and the
uniqueness of the relationship that these peoples have with nature.

At the following session, on the contribution of IPLC knowledge to
the Post-2020 Global Biodiversity Framework,22 various speakers inter-
vened, including Josefa Isabela Tauli, an indigenous representative from the
Philippines (for the Global Youth Biodiversity Network). In her intervention,
she highlighted the importance of the concept of ili for the Kankanaey. This
term can be translated as “place of origin”, and it has been made use of because
it shows in an exemplary way that nature and culture are intimately linked
for this indigenous people of the Philippines (see Adonis & Couch, 2018 who
elaborate on this concept).
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This nature regime was also mobilized and made explicit at two different side
events, one organized directly by the IIFB, the other by the CBD Secretariat
together with the IUCN. In both cases, the IIFB is a stakeholder, and it was
two representatives from Latin America who intervened, namely Ramiro Batzin
(Maya Kaqchikel Guatemala, co-chair for the IIFB) and Yolanda Teran (Kichwa,
Ecuador).

These four interventions (from Charlie Patton, Josefa Isabela Tauli, Ramiro
Batzin, and Yolanda Teran) differed in offering specific viewpoints on the way
that a particular group conceptualizes its relationship to nature. Nonetheless,
they overlapped on a key point: in their interventions, the various speakers
argued that it does not make sense to oppose nature and culture. This funda-
mental point has been emphasized by various writers such as Escobar (1999) and
Viveiros de Castro (2014).

Moreover, in three of these interventions, a feminine figure was utilized in
order to clarify this integration of nature and culture: Mother Earth, Mother
Nature, or Pachamama. Significantly, it was the representatives of indige-
nous peoples from the Americas — Mohawk, Kichwa, and Maya — who made
these references. The emergence of Mother Earth seems to have been a North
American phenomenon in the first instance. Gill (1991), who has retraced
the emergence of this figure, shows that it was not familiar to all indigenous
peoples from North America, and that it was through dialogue between first
nations and academics that it gradually became established in the 1960s, then
becoming indispensable in the 1970s and afterward. The rise of Mother Earth
has gone together with the rise of environmental struggles that mobilize the
image of American first nations: the figure of the ecological Indian, in the
words of Krech (1999). Yet, it is not only a North American image. Since the
1960s, there has been an internationalization of indigenous and environmental
struggles. Links have been built with the Philippines and Latin America, in
particular. The link with Latin America, as we will see, has helped to extend
the reference to Mother Earth.

In the Latin American region in the 1980s, and even more so in the 1990s,
environmental issues were uniquely linked to social and cultural demands,
as Escobar (1999), Ulloa (2010, p. 31 and thereafter), and Ramos (1994) have
shown. The wide-scale adhesion of Latin American countries to Convention
n° 169 of the International Labor Organization (ILO, 1989) and the ratifica-
tion of multicultural constitutions at the beginning of the 1990s allowed indig-
enous populations to claim a new status both nationally and internationally. In
Latin America especially, social demands were articulated around cultural dif-
ferences that are now recognized by multicultural constitutions (Escobar, 1998,
1999; Ulloa, 2010, p. 31 and thereafter). The Colombian case study analyzed by
Escobar (1998) and the Bolivian case study analyzed by Canessa (2006) show in
an exemplary manner how environmental issues are closely associated with issues
of identity. Culture has thus gradually acquired a political value, a process that
Escobar (1997) and Povinelli (1995) in particular identify as “cultural politics”.
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Moreover, the international arena has become a significant one for such
demands, as various writers have noted (de Sousa Santos et al., 2007; Escobar,
1999; Ulloa, 2010). This is especially the case in fields dedicated to environmental
and biodiversity issues (Aubertin, 2005; Boisvert & Caron, 2002; Escobar, 1997),
to the point where Ulloa (2010, pp. 216-217) speaks of an “ecological identity”
for IPLCs. As de Sousa Santos and his co-authors write (de Sousa Santos et al.,
2007, p. xli), biodiversity has become a “contentious area”.

Cultural politics 1s deployed in two different ways with regard to the CBD.
First, the central position given to the traditional knowledge of IPLCs in in situ
conservation of genetic resources has given rise to a specific form of cultural
politics. The naturalist vision of this knowledge tends to equate it to a kind of
cultural baggage that has the unique characteristic of helping to maintain bio-
diversity. A kind of cultural politics has therefore been developed, in and by the
processes of negotiation, around the valorization of this knowledge.

Yet, this gives rise to another form of cultural politics that is based upon the
figure of Mother Earth, which over the years has attained the status of an “icon
without cultural context” (Ulloa, 2010, pp. 199-200) and has established itself as
a reference point in institutions involved in the worldwide governance of genetic
resources (Escobar, 1999; Ulloa, 2010). The recognition of this figure, in its
Andean form of Pachamama, within the constitutions of two Andean countries —
Bolivia and Ecuador — in 2008 and 2009 has marked a turning point.?® Poupeau
(2011), Breton Solo de Zaldivar (2013), and Landivar and Ramillien (2015) all
highlight, as Gill (1991) did regarding the North American version, that the
emergence of Pachamama results from a complex process that indeed involves
indigenous peoples, but also numerous civil society actors,>* as well as academics
such as anthropologists. By recognizing Pachamama in their constitutions, the
Andean countries have given a new legitimacy to the figure of Mother Earth,
which aims to embody nature and helps to elucidate the supposedly reciprocal
and harmonious relationship that the indigenous population of Andean countries
maintain with their environment. This opens up a reflection on the legal status
of nature, which may become a legal question (Hermitte, 2011) and allows us to
envision novel solutions such as the attribution of legal personality to elements
of nature. Demands formerly phrased in terms of cultural politics, therefore,
are evolving. By disputing the very status of nature, we proceed to a politics of
nature or, more generally, political ontology.?

This has led to two different outcomes within the CBD. On the one hand,
the representatives of Andean indigenous peoples have made use of this figure —
as the Kichwa representative of the IIFB did during a side event in 2019 (men-
tioned earlier). On the other hand, in official negotiations and debates, the
Bolivian and Ecuadorian State Parties have repeated loud and clear the need to
rethink the rights of nature after the ratification of their new constitutions (i.e.
2008). At different meetings of the WGS8j, different countries have defended
a similar position; in 2019, the Colombian and Mexican representatives were
the most active.



Unmaking the Nature/Culture Divide 125

Various writers, including Ulloa (2010, pp. 199-200), highlight how nebulous
the figure of Mother Earth is. It has a spell-binding power over non-indigenous
populations through its link to the figure of the noble savage or “ecological
native” as clearly shown by Ulloa (2010, on the same topic, see also Fabricant
& Postero, 2018; Hall, 2022; Igoe, 2010; Ramos, 1994). These images tend to
reproduce the subaltern position of indigenous populations, as reflected by the
frequent reference to a feminine figure (given gender-based asymmetries in
power relations). Thus, while potentially emancipating, this figure and its femi-
nine allegory contribute to reproducing a colonial heritage (Ulloa, 2010, p. 201).

Yet in my opinion, the mobilization of the Mother Earth figure, especially
by reference to Pachamama, marks a turning point in the strategy of indig-
enous peoples. Having been legally recognized, Pachamama — and Mother
Earth — has acquired a new status and has become a powerful discursive
weapon that helps to underscore the need to dispute the naturalist (or capital-
ist) regime, and thus also the need to integrate nature and culture. The issue
is no longer, as it was in the 1990s, one of demanding respect for cultural
differences, but one of having ontological differences recognized. It is about
moving from cultural politics to political ontology, which, in the particular
context of the CBD, takes the form of a politics of nature. The reference
to Mother Earth and her Andean personification might make us think of a
“return” to an organic nature regime, but let us not deceive ourselves. For
IPLC:s, it is not about going back in time, but about negotiating contemporary
and future issues. This paradigm shift entails the formalization of a hybrid
nature regime in line with the current context.

As Parks (2017, pp. 16—17) shows by analyzing texts produced by the CBD,
this vision is making headway within the CBD, where it is now in principle
accepted — at least on a rhetorical level. In the report of the 2019 WGS8;j and
SBSTTA meetings provided in the Earth negotiation bulletin,?® one finds a ten-
dency to present transformative change as expected and it is mentioned that
“many [state parties and observers] supported the draft recommendations [of
the Global Thematic Dialogue] [...] highlighting that nature and culture are
deeply integrated” (2019, p. 13). Yet in the final recommendations relating
specifically to this point,?’ the term integration only appears in the title of
the document, and in the body of the text the discussion is carefully restricted
to the “link” between nature and culture, with the integration of nature and
culture largely left out.

Global Thematic Dialogue

The report of the first Global Thematic Dialogue also highlights the need to
rethink the connection between nature and culture (CBD, 2019).2% In this way,
the importance of adopting a “nature-culture approach”, which should help to
establish a more “harmonious” relationship with nature, is underlined. Yet, con-
trary to my expectations, given that it is a group where IPLCs can speak freely,
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the promotion of this nature regime does not take center stage in demands made
in the document. If the Latin American delegation defends an approach that
explicitly challenges the dominant nature regime in demanding “respect and
recogniftion for] the sacred and holistic approach that indigenous peoples have
to nature and biodiversity”, this section seems to have been added in a rather
contrived manner at the end of a table synthesizing the main messages that IPLCs
wish to convey to other institutions. Not only is the content quite different, but
one also notices that the passage is specifically raised by indigenous peoples (and
not local communities) of the Latin American delegate. This is significant, given
that not all IPLCs agree to the promotion of this nature policy, especially as far
as local communities, and even non-Latin American indigenous peoples, are
concerned.?’

Alliances and Spaces for Expression

Some non-indigenous agents position themselves favorably regarding this type
of nature regime. The Secretariat of the CBD, and especially the “people and
biodiversity” unit that coordinates the WGS8j (Friis, 2020, p. 13) actively con-
tribute to creating spaces for IPLCs to express themselves at various meetings,
not only at the WGS8j. In 2019, the Secretariat — and this unit in particular — was
particularly active in bringing the CBD closer to the IUCN and UNESCO,
and this was supposed to result in the creation of a Nature-Culture Alliance
(the modalities of which should have been detailed at the [IUCN congress in
September 2021 and which should have been be officially ratified during the
COP 15 of the CBD planned in October 2021). This builds upon a dynamic
that has existed for several decades through the LINKS program dedicated to
Local and Indigenous Knowledge Systems; more recently, in 2019, the North
American Declaration on biocultural rights has also positioned itself in conti-
nuity with this.*” Some programs (such as LINKS, mentioned above) and units
(people and diversity) have a mandate to push for the development of these
issues. They thus draw on the strong standpoints taken by IPLCs. Nevertheless,
in the discourses produced by these non-indigenous actors, however, one per-
ceives the valorization of a nature regime relating to integration that is not fully
complete. The texts produced by these various institutions remain dependent
on the same concepts of nature and culture, which contributes to maintain a
naturalist nature regime. This is largely because they have to take into account
the institutional language adapted to the various institutions they represent in
line with inter-institutional dynamics. In this context, the creation of specific
spaces of expressions is in itself a way to contribute to the reflection on the
nature regime.

IPLCs exercise, therefore, a “politics of nature” in spaces that are largely mar-
ginal to negotiations. This allows them to display a collective identity that rests
mostly on the image of the “ecological native” and quite often also on the image
of Mother Earth. This allows IPLCs to join forces under the same flag and to make
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themselves identifiable in a context where they are an overwhelming minority.
Moreover, these two images have a power of attraction for non-indigenous actors
that is not to be underestimated. This strategy thus depends on what Campbell
and her co-authors (2014, p. 6) call a politics of performance: in other words, it is
through performance that diplomacy operates. This resonates with the concept
of recognition put forward by Povinelli (1997, p. 20) insofar as IPLCs perform a
certain self~-image that positions them with regard to other actors. Recourse to
this nature regime thus allows IPLCs to join together under a unifying discourse,
to reinforce their collective identity in the framework of negotiations, and to
establish alliances despite the flaws inherent to this strategy. In the performance
of this collective identity, the IITFB plays an essential role and this has the con-
sequence of over-valorizing the indigenous element, to the disadvantage of the

local communities.>!

“Articulating” Nature and Culture: A More Pragmatic Vision

Over the course of the different meetings, the IPLCs do not always keep to a
discourse that highlights the integration of nature and culture (i.e. a non-naturalist
ontological regime) or plays on the image of the ecological native. As we will
now see, in the spaces for expression linked more directly to negotiations — as
can be seen in the recommendations for the SBSTTA and the WGSj, or the
main messages for the Global Thematic Dialogue — the naturalist nature regime
is generally not called into question. This should be considered in relation to
the fact that most non-indigenous actors are deeply committed to a naturalist
regime that separates nature and culture. In 2019, most passages of text that spoke
too openly of “significant change”, as mentioned above regarding the SBSTTA,
were fiercely contested during negotiations, which led to a “bracketing” of this
expression until the next COP planned in 2021 (consensus is necessary for a text
to be definitively approved (Maljean-Dubois, 2021, pp. 111-112)). This nature
regime is linked to economic interests, central in the global neoliberal govern-
ance of biodiversity. It is in order to underscore the importance of these interests
that Escobar (1999) proposes the term capitalist nature regime, rather than nat-
uralist nature regime.

Given the forces of resistance at work, and insofar as it is necessary to establish
dialogue with the various actors present to be able to negotiate, the acceptance
of this dominant nature regime, naturalist and capitalist, seems to be a pragmatic
and realistic choice. This is even more the case, given that outside of the WG8;,
the spaces available for IPLCs to express themselves are reduced and constrained
(as a reminder: IPLCs can send a commentary beforehand; otherwise, they only
have two minutes, at most, to speak at the close of official debates). In the IPLC
caucus, too, this is a handicap; with such constraints, IPLCs necessarily have to
speak with a single voice. A need for efficiency thus imposes itself on IPLCs. In
the following section, I will focus on the ways that IPLCs deal with these various
constraints.
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WG8j

Even during the meetings of the WGS;j, where we saw that IPLCs practice a
politics of nature, it is noticeable that during negotiations in plenary sessions,
participants’ speeches do not make reference to this politics of nature. In their
interventions, IPLCs make reference, instead, to the words used in the texts of
the CBD, the way this institution works, and highlight the importance of other
institutions such as UNESCO. Thus at the opening of the WGSj, the IIFB, in
its declaration, indicated the necessity — in a context where the erosion of biodi-
versity is accelerating, and given the expectation that IPLCs will conserve biodi-
versity in an exemplary manner — of implementing the various texts previously
voted for in order to allow IPLCs to carry out their conservation work.

When presenting the results of the Local Biodiversity Outlook 2 (Forest
peoples program, 2020) to which she contributed, and trying to evaluate the
accomplishment of Aichi Target 18, Ms. Joji Carino Nettleton (member of the
IIFB) reiterated the message. In her intervention, she spoke of failure: the meas-
ures voted for are not put into practice, and there is a flagrant lack of political
will. In this intervention, she also identified the dysfunctional mechanisms of
the CBD: the delegations of the various countries must produce reports in which
they document — among other topics — the situation of IPLCs and how their
traditional knowledge is taken into account. This knowledge is not taken into
account, however, and this turns the achievement of the goals previously fixed
into an unrealistic hope (ISSD, 2019, p. 3). Here, therefore, we see clearly that
the strategy adopted is anchored in a detailed knowledge of the CBD’s texts and
mechanisms.

In 2019, with the WGS8j’s mandate reaching expiry, a large number of the
positions taken up by IPLCs and by the IIFB had to do with the future participa-
tion structure of IPLCs. The hope is that a permanent structure will be created.
Thus, at the closing of the event, the IIFB “reminded delegates and participants
that the full and effective participation of IPLCs is crucial for a strong post-2020
framework” (ISSD, 2019, p. 7).

SBSTTA

During the SBSTTA, where the participation mechanism for IPLCs is much
more restricted, the positions upheld by the IPLCs are even more limited and
must be even more efficient. IPLCs took advantage of their rare opportunities
to speak to defend their most essential points. Over the course of the meeting,
the IIFB thus consecutively insisted on the “important contributions of IPLCs
to biodiversity conservation benefitting society as a whole”; on “the full and
effective participation of IPLCs in the post-2020 process” (ISSD, 2019, p. 11);
on the respect for recommendations given by the WGS8j; on the crucial nature
of “collaboration between all actors, including IPLCs” (ISSD, 2019, p. 14) who
must have access to information on conservation issues and should be included
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in related actions. These formulae are taken up by other participants, to the
extent that they are almost commonplaces. As is evident, in such a context, the
predominant nature regime is not contested. In fact, it appears uncontestable and
IPLCs do not take the risk of disputing it within the framework of the SBSTTA,
at least not directly.>

Global Thematic Dialogue

It is in the report on the Global Thematic Dialogue, surprisingly, that acceptance
of the naturalist nature regime is most clearly manifest. Despite the position of
the Latin American group (placed at the end of the document and mentioned
earlier in this chapter) and despite invitations to take seriously the issue of the
relationship between nature and culture, the majority of the document drawn up
for the Post-2020 Strategic Plan is in continuity with debates taking place within
the CBD and the nature regime mobilized is one that enshrines the dichotomy
between nature and culture (CBD, 2019).

The five main messages identified in the document (CBD, 2019) are revealing
in this sense. IPLCs listed the following priorities: (1) use a human rights-based
approach, (2) implement equitable governance, (3) be evidence-based (IPBES
Global Assessment, Global biodiversity outlook — 5th edition — and Local bio-
diversity outlook — 2nd edition), (4) ensure coherence and synergy across the
United Nations system, and (5) align the structure of the Post-2020 Strategic
Plan with the Sustainable Development Goals. The way that these various objec-
tives are then explained and developed is entirely compatible with the concepts
and vocabulary predominant at the CBD and in the SBSTTA. The use of the
adjective “harmonious” links to the leitmotiv of the CBD, “Live in harmony
with nature”, which became established after the Nagoya agreements in 2010;
in other words, this is a watered-down version of the “harmony” associated
with Mother Earth or Pachamama, a naturalist version whereby nature — easily
identifiable — provides for human needs in a satisfactory way. Once again, this
should be understood in relation to the fact that this text is part of a negotia-
tion process: it is destined to send up the demands of IPLCs for the Post-2020
Biodiversity Framework to higher institutional levels, and beyond this for WG8j,
the SBSTTA and the COP. Even though the “main messages” are in no way
binding, the manner in which they are formulated responds to a pragmatic logic.

This pragmatism translates into numerous references to the rules of access and
benefit-sharing (APA/access benefit-sharing) written into the Nagoya Protocol.
The objective is clearly to ask that the redistribution mechanisms enshrined in the
CBD be implemented effectively. On this point, recall that Joji Carino Nettleton
at the WGSj highlighted a lack of political decisiveness in implementing the
measures voted for in the context of the CBD, including the Nagoya Protocol.
Moreover, the “full and effective participation” of IPLCs in negotiations is also
demanded with insistence. This document has therefore been drawn up in view
of the COP 15 to come.
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Aswehaveseen,inthisdocument, a “nature-cultureapproach”isforegrounded,
and the document requests that such an approach be a “cross-cutting element” in
the context of the Post-2020 Biodiversity Framework and later negotiations. Yet,
the reach of this argument is limited, since this approach is immediately associ-
ated with “cultural diversity”, which identifies a cultural component considered
separately from nature. It is then requested that “measures [be taken]| to promote
the respect and recognition for the value of traditional cultures to biodiversity”;
the definition of that which relates to culture is therefore restricted to that which
is relative to biodiversity.

This argumentation tends to envisage the conceptual differences regarding the
relationship between nature and culture in cultural terms, as an issue of cultural
politics. With regard to culture, the universality of nature — mononaturalism — is
taken for granted. This is fiercely criticized by writers such as Viveiros de Castro
(2014), Escobar (1997), and de la Cadena and Blaser (2018), who militate in favor
of a multinaturalism that cross-cuts the cosmopolitical considerations of Stengers
(2005) and Latour (2007). In other words, while IPLCs tend to forgo cultural
politics in favor of nature politics, the international texts are still stuck in a nat-
uralist nature regime, which IPLCs must take account of if they wish to position
themselves favorably.

Yet, the document makes a call for “build[ing] understanding on the links
between nature and culture”. If we dig a bit deeper on this point, we see that
the line of argument chosen rests not on advocacy for an organic nature regime,
but on the deepening of scientific knowledge (a science-based approach). As
such, there is a request to carry out studies that would help to better understand
IPLCs’ relationship to “nature” and, more specifically still, to develop indicators
that would reflect “Nature-Culture values”. This comes down to a politics of
knowledge (Campbell et al., 2014, p. 5; de Sousa Santos et al., 2007). The val-
orization of IPLCs’ knowledge is linked to a demand in terms of production,
sharing, and access to scientific knowledge. Concretely, the establishment of
“Community-based Monitoring and Information Systems (CBMIS)” is invoked,
and these are presented as “indispensable tools for equitable and transparent envi-
ronmental governance at all levels”. Ferrari et al. (2015) show the potential of
this approach, which in their study helps to strengthen IPLC participation and
fine tune local-level strategies. By participating in the production of specific
criteria adapted to their conceptions and realities, IPLCs contribute to influenc-
ing future policies: they produce knowledge with a political application, which
allows the implementation (or otherwise) of broad objectives such as the Aichi
Targets to be measured. Furthermore, IPLCs have recourse to what Campbell
and her co-authors (2014) call a “politics of scale”, which allows them to make
use of effects of scale, being part of the production of information which can
translate into actions.

This argumentation is very skilled: it builds upon the fact that it is nowadays
morally impossible for others to stand against the recognition of IPLC rights, as
Parks (2020) shows clearly. It is science that has been mobilized in order to push
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forward negotiations: it is in this sense, moreover, that we should understand
the mention made, within the Global Thematic Dialogue report, of the
Intergovernmental Science-Policy Platform on Biodiversity and Ecosystem Ser-
vices (IPBES), an institution linked to the CBD, and the mention of the publica-
tions Global Biodiversity Outlook and Local Biodiversity Outlook (CBD, 2019).

The IPBES was modeled upon the Intergovernmental Panel on Climate
Change (IPCC) in 2010. It is independent of the CBD, although closely linked
to it, and situates itself at the interface between science and politics, as its name
indicates (Le Prestre, 2017, p. 115; Vadrot, 2016). Yet, the mission of the IPBES
is also to recognize and valorize the traditional knowledge of IPLCs and to fill
a knowledge gap: in 2016, the IPBES positioned itself in favor of taking account
of the cultural dimension of biodiversity,*® setting itself the goal of better under-
standing other knowledge systems by adopting a scientific approach that would
inform the decisions taken at the CBD. Moreover, in decision IPBES-7/1 (May
2019), the Plenary extended the mandate of the existing task force on indige-
nous knowledge in order for it to work on the implementation of objective 3
(b) “Enhanced recognition of and work with indigenous and local knowledge
systems” of the rolling work program of IPBES up to 2030.%*

In this sense, within the Global Thematic Dialogue report, one finds a
great degree of reflection on the indicators that account for IPLC perspectives
and strengthen their participation in gathering data. The importance of these
indicators was highlighted at the WGS8j meeting by Eleanor Sterling, Chief
Conservation Scientist of the Center for Biodiversity and Conservation of the
American Museum of Natural History, as she presented results in a plenary ses-
sion and during a side event organized by the Secretariat and the [UCN.

In addition, this reflection on indicators helps to further “the human rights
approach”, also mentioned in the Global Thematic Dialogue report. In this
document, a more integrated approach is taken, one which takes into account
the various human components involved in the management and conservation
of natural resources; components that are recognized by the other instruments
developed regarding human rights, specifically those dedicated to the recogni-
tion of indigenous rights (UN Declaration on the Rights of Indigenous Peoples
(UNDRIP) — 2007).

This multifactorial approach also resonates with the “holistic approach”
developed within the FAO,* which aims to take account of the ecological,
economic, and social dimensions of organic agricultural production. It is
noteworthy that the term “holistic”, which has become so common nowadays, is
here used in the context of a naturalist nature regime, where its meaning differs
from the meaning given to it by IPLCs who use it instead to dispute the naturalist
nature regime.

During negotiations, although IPLCs leave out demands framed in terms of
a non-naturalist nature regime, they develop nuanced strategies that respond
to a complex (and dynamic) interplay of elements and that allow them to take
advantage of texts favorable to them or to establish alliances with institutions. In
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2019, IPLCs, together with the CBD Secretariat, favored a rapprochement with
the IPBES and UNESCO. The conceptual tools developed by these institutions
are often ambiguous; one notices the pervasive influence of naturalism, but also
the way that certain openings are facilitated at certain moments,*® openings
which IPLCs seek to exploit. Accepting the terms of reference and using the
tools available allow for the creation of equivalences or synergies that can have
positive outcomes.>’

This type of diplomacy builds not only upon a politics of nature, but also
upon what Campbell and her co-authors (2014) identify as a politics of knowl-
edge and a politics of scale. These negotiations aim to build upon science while
also insisting on the need to take account of indigenous knowledge in the pro-
duction and publicization of data. In this way, IPLCs build networks of allies
according to the context and the occasion. This allows IPLCs to negotiate what
Povinelli (1997, p. 20) calls identification, namely the concrete place attributed
to a group in relation to others and the rights attributed to it.

Conclusion

Unsurprisingly, the nature regime that predominates within the CBD is naturalist
(or capitalist). Nature and culture remain two distinct concepts and, at the meet-
ings mentioned that took place in 2019, the questions asked concern the “link”
that joins them. Although the importance of culture is by now widely recog-
nized, its integration with nature remains difficult to conceptualize for most of
the participants, especially from Western countries.

In analyzing the way that IPLCs mobilized themselves at meetings taking
place in Montreal in 2019, it appears that disputing this nature regime is not
an easy task. In this chapter, I have shown that IPLCs do not operate together
as a bloc or in a strictly defined way in favor of an organic nature regime alter-
native to naturalism. In fact, the standpoint taken by these actors, especially
through their representation in the IIFB, is much more nuanced and strategic.
Their argumentation is adapted to the meeting, to the mode of participation that
IPLCs are allowed, to the exact type of space in which they express themselves,
to the concepts held by the other participants present, to the alliances that can be
mobilized, and to specific issues.

I have identified two types of standpoint that build upon two different
nature regimes: non-naturalist/organic and naturalist/capitalist. These two
nature regimes correspond to two distinct strategies, one relating to a pol-
itics of nature, the other to a politics of culture. The first nature regime,
non-naturalist, has to do with the valorization of a “holistic” worldview, which
disputes the distinction between nature and culture and valorizes indigenous
“cosmovisions”. In 2019, the non-indigenous participants tended to call this
approach “integration”. This position is mostly defended by the delegations
from the Americas, especially by the Latin American delegation, and more
specifically still by the Andean countries. Pachamama — the Andean version of
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Mother Earth — tends to personify this approach. This display of uniqueness
comes at a price; the IPLCs bring along diverse concepts that tend to be assim-
ilated to each other. It seems, therefore, as if all IPLCs attribute a central posi-
tion to Mother Earth, which is not the case. Yet, this kind of politics has an
essential symbolic reach by allowing the IPLCs to position themselves as a rela-
tively homogenous group. This message is invoked in the spaces for expression
situated at the margins of negotiations, spaces that allow IPLCs more signifi-
cant room for maneuver — namely the presentations in plenary sessions and side
events — but which are marginal with respect to the negotiations underway.
Foregrounding ontologies alternative to naturalism thus depends on a political
statement at the margins of negotiations: such statements aim to underscore the
specific characteristics of IPLCs and to have the legitimacy of their claims rec-
ognized. This ontological diplomacy is linked to a process of symbolic recog-
nition, which consists of “performing” the idea that IPLCs exist as a collective
and that the nature regime proper to them is non-naturalist/organic. The iden-
tity mobilized in this way is close to the image of the ecological native, which
allows for the establishment of certain strategic alliances, but has its limits. The
strategy depends, therefore, upon a politics of nature.

In the context of negotiations, IPLCs position themselves differently. The
nature regime upon which their standpoints is apparently aligned with the natu-
ralist or capitalist type. The opposition between nature and culture is accepted,
and it is on this basis that negotiations are carried out. In view of the importance
that the texts give to traditional knowledge linked to genetic resources, a focus
on culture is indispensable. It is regarding this point in particular that various
strategic alliances may be worked out and that synergies may develop between
participants, between institutions, and between legal texts. Thus, in 2019, the
Secretariat of the CBD (in particular the “people and biodiversity” unit), together
with the IUCN, foregrounded the importance of UNESCO and the creation of
a Nature-Culture Alliance was announced. Even if the naturalist nature regime
still predominates, a process of reflection on the link between nature and culture,
led by various institutions and based upon an alliance with IPLCs, is flourishing.
The various participants involved do not necessarily share the same viewpoints,
but by working together they contribute to transforming the standpoints of their
institutions. In this way, the holistic approach, understood in ecosystemic terms,
tends now to recognize that the naturalist/capitalist nature regime should be
challenged. This ambiguity allows the IPLCs who interest us here to practice a
more discrete ontological diplomacy than beforehand. This diplomacy is prag-
matic, it is carried out on moving ground, and it rests upon alliances that seem
promising. At first sights, it rests on cultural politics, but it is more complex.

In this context, accepting the naturalist nature regime allows IPLCs, in my
view, to “control” the deep misunderstandings that would arise from taking
account of ontological differences, to take up the terminology proposed by
Viveiros de Castro (i.e. controlled equivocation (2004)), and to place themselves
in a framework shared by other participants.
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This kind of diplomacy, then, also questions the naturalist nature regime,
but in an indirect way. Through the scientific study of the link between nature
and culture, whose cornerstone is currently the fine-tuning of indicators that
integrate the viewpoint of IPLCs, this kind of diplomacy relates to a politics of
knowledge. Furthermore, by enhancing the participation of IPLCs in projects
carried out by the CBD, the position of IPLCs in their localities may be strength-
ened; at issue, therefore, is a politics of scale that allows IPLCs to strengthen their
role as protectors of the environment.

Finally, these two types of ontological diplomacy are complementary and
depend both, ultimately, upon a politics of nature. We can merely note that for
IPLCs the issue is not one of imposing a precisely defined, rigid, or fixed nature
regime that refers to a distant, idealized past. This diplomacy mobilizes various
actors, allies, and detractors; and it is in these interactions that zones of rupture
are constantly made and remade.

These two strategies are also complementary in jointly helping to develop the
concepts prevalent in global arenas of biodiversity governance. In fact, despite
incredible inertia, things seem to be moving forward bit by bit: the naturalist
nature regime is (beginning to be) overturned, and a hybrid nature regime is in
development. At the opening of the SBSTTA, Eduardo Brondizio (an anthropol-
ogist and co-chair of the IPBES) indicated that a “transformative change ‘of our
norms and values’ is needed for a meaningful post-2020 framework” (ISSD, 2019,
p- 8). The expression “transformative change” is now part of the IPBES’ vocabu-
lary, an assessment is being prepared on the topic,*® and although the negotiated
official definition remains relatively anchored in naturalism, Brondizio’s remarks
give a glimpse of the transformative potential held by the process of reflection
underway, which tends toward disputing the predominant naturalist/capitalist
nature regime. From a politics of culture, we move forward, with the burden
entailed by already ratified texts, to a politics of nature. Let us not cry victory
yet, however; at the SBSTTA, the use of the expression “significant change” was
not formally agreed to, and the term stayed “between brackets”. Let us hope that
these are taken out at COP 15.

Notes

1 See the Zero draft from January 2021, https://www.cbd.int/article/2020-01-10
-19-02-38. *All URLs retrieved on 1 September 2021.

2 Here, I am referring to the work of Stenger (2007) and Latour (2004) on cosmopolitics
that invokes a recomposition of worlds, as well as that of Tsing (2005, p. 270) who
speaks of “world making”; Haraway (Harvey & Haraway, 1995) also makes a plea for
this. This proposal generates debate on the very possibility of taking account of such
a diversity of perspectives (Blaser, 2016). Various authors insist on the fact that the
outcome cannot be known in advance (Blaser, 2004; Cadena, 2012; Cadena & Blaser,
2018), which pushes Stengers (2007) to say that the pluriverse should be understood as
“emergent” over time.

3 See https://www.cbd.int/tk/post2020.shtml.

4 See https://www.cbd.int/conferences/sbstta23-8j11/wg8j-11/documents.
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See https://www.cbd.int/conferences/sbstta23-8j11/sbstta-23/documents.

See WGSj, SBSTTA, https://www.cbd.int/doc/c/c013/d7a5/t9b182002b273903332
ffdcf/wg8j-11-05-en.pdf.

For an explanation of the workings of the CBD more generally, see Le Prestre (2017).
[ use the term negotiation in a broad sense in this chapter. I consider that the prepara-
tion of the texts that will be presented to the COP are part of a long and complex pro-
cess of negotiation. During WG8j and SBSTTA, there are some formal negotiations
around the texts themselves, which will be approved only during COPs. I consider
that, although the texts produced by the WGS8j or the SBSTTA are non-binding
instruments, they are part of the elaboration of new norms. This choice allows us to
grasp the kind of diplomacy IPLCs practice at the CBD.

Miiller and Cloiseau (2015) give an account of the debates that took place over a sin-
gle paragraph at the negotiations surrounding the Rio+20 Declaration.

On the SBSTTA, see Le Prestre (2017, pp. 103-108) and Maljean-Dubois (2021,
pp. 113-114).

https://www.cbd.int/sbstta/.

https://1ifb-indigenous.org/.

https://www.cbd.int/convention/wg8j.shtml, to see the program: COP CBD, Deci-
sion V/16, UNEP/CBD/COP/5/23 (22 June 2000): https://www.cbd.int/decision/
cop/?1d=7158 or COP CBD, Decision IV/9, UNEP/CBD/COP/4/27 (15 June 1998):
https://www.cbd.int/decision/cop/?id=7132.

See WG8J, CBD/WGS8J/11/7 (22 November 2019): https://www.cbd.int/doc/c/
bd0a/077¢/9at6c8783485bec92396at97/wg8j-11-07-en.pdf (section 15, p. 21).

COP CBD, Decision VII/16.F, UNEP/CBD/COP/7/21 (13 April 2004).

COP CBD, UNEP/CBD/COP/10/INF/3 (2 September 2010).

North American dialogue on biological and cultural diversity, 5-8 May 2019,
Montreal, Canada; Center for Indigenous Conservation and Development (Joint pro-
gram “Linking Biological and Cultural Diversity” between UNESCO and the SCBD).
As mentioned, by way of a reminder, the mandate of the WG8j was extended to 2020;
currently at stake is the creation of a multi-year program of work on Article 8(j) in
line with decision X/43 COP CBD, Decision X/43, UNEP/CBD/COP/10/27 (29
October 2010).

COP CBD, Decision X/2, UNEP/CBD/COP/10/27 (29 October 2010); also see
COP CBD, Decision 14/17, CBD/COP/14/14 (20 March 2019), para. 13.

A relatively similar meeting was organized in 2017 in the context of the IPBES Global
Assessment on Biodiversity and Ecosystem Services (2019) just before the meetings of
the WG8j and SBSTTA.

See WGS8]J, Options for possible elements of work aimed at an integration of nature
and culture in the post-2020 global biodiversity framework, CBD/WG8]J/11/L.4 (22
November 2019).

WGSJ, CBD/WGSJ/11/L.1 (22 November 2019), p. 9.

A large literature exists on the topic. In one of his texts, Escobar (2010) gives a
detailed comparison of the various Andean countries.

These constitutions were debated in constituent assemblies (asambleas constituyentes)
made up of all sectors of the population (Landivar & Ramillien, 2015).

On this issue, see Chapter 3 of this book.

This publication from the International Institute for Sustainable Development (IISD)
provides daily and final reports on the negotiations, which are largely distributed to
meeting participants but also on line to a broader audience.

WG8j, Recommendation 11/3, CBD/WGS8]/11/7 (22 November 2019).
https://www.cbd.int/doc/c/245¢c/aee3/33cabfb2c1daa9c¢539b3c5ed/post2020-ws-
2019-12-02-en.pdf.

This is clear in interactions with the representatives of indigenous peoples who are
not from Latin America, or with the representatives of local communities.
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30 https://fr.ccunesco.ca/blogue/2019/11/declaration-nord-americaine-diversite-
bioculturelle.

31 The place of the Local Communities in this caucus would be interesting to investi-
gate, given the extent to which indigenous peoples predominate, as Friis (2020, p. 60
and thereafter) also notes.

32 The debates surrounding the nature of traditional knowledge, which is the corner-
stone of the recognition of IPLC rights in the CBD and the Nagoya Protocol, help
to rethink the opposition between nature and culture. Yet, this was not apparent at
meetings in 2019, undoubtedly due to the context and due to the need to renew the
institutions for IPLC participation within the CBD. On this point, see the discussion
in the introduction to this book.

33 IPBES/4/19 (29 March 2016). Also see this volume, Chapter 1.

34 IPBES/7/10 (22 May 2019), Figure A.1, this book, Chapter 1.

35 http://www.fao.org/organicag/oa-portal/orca-research/research-fields/
orca-research-models/orca-holistic-approach/fr/.

36 On this point, the conceptual framework of the IPBES, which is the subject of debate
at the time of writing this chapter, is exemplary (Diaz & allii., 2015).

37 For example, speaking of traditional knowledge but adding a holistic interpretation
to it and making reference to the UNDROP (United Nations Declaration on the
Rights of Peasants and Other People Working in Rural Areas), which is involved
both with cultural heritage and with the intellectual property of indigenous peoples,
helps to create a considerably broader conceptual space (Girard, p.c.).

38 Annex II to decision IPBES-8/1, (June 2021).
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