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FOREWORD

One of the areas more severely affected by emergencies in general, and by the
Covid-19 pandemic in particular, is that of the vertical division of powers and
the idea of federalism more broadly. Fighting a pandemic requires quick and
coordinated action, for which national governments are better suited. The con-
sequence is often both a horizontal (from parliaments to governments) and a
vertical centralisation of powers, from subnational (and local) to the central level.
However, the way this happens deeply differs from country to country and is
most likely one of the indicators for the rootedness of the federal principle in
societies and institutions.

Federalism has no doubt been subject to a stress test by the Covid-19 pan-
demic. Criticism has been voiced not only in countries where the ‘federal spirit’
(Burgess) 1s lacking, that is, a rooted culture, tradition, and acceptance of fed-
eralism, but also where this is undoubtedly present. The existence of separate
health-care systems with different authorities introducing potentially different
regulations is easy to be seen as an obstacle rather than an asset. Similarly, poten-
tial differences in solutions that might impact on the very fundamental right to
life are likely to be met with scepticism. And the very essence of federalism —
negotiation and dialogue — is often portrayed as a factor slowing the adoption of
decisions rather than improving their quality.

A closer look at the comparative practice, however, shows a different picture.
This is what this book is doing. By analysing in depth a wide range of multi-tiered
systems in managing the pandemic, highlighting the different responses, their
different effectiveness, and their different reasons, it provides a unique oppor-
tunity to learn and reflect on the very essence of federalism and what it is for:
a better, more nuanced, more pondered, and more democratic way to make
decisions. Not infrequently, a multi-level structure helps correct fatal mistakes
made by national governments and as a matter of fact, during the Covid-19
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pandemic, federal countries resorted to states of emergency and derogations from
the constitutional order less frequently than non-federal states did, which could
provide evidence of more resilience of federal structures. Importantly, federal
decision-making does not mean that decisions must be different. It means that
they might be different when and where this proves meaningful: tailoring solu-
tions to the different needs of different territories might be conducive to more
efficient responses.

Be that as it may, this book offers a nuanced, informed, and data-based insight
on what the virus did to federalism and what federalism did and can do to tackle
emergencies such as a pandemic. It is not by chance that the idea of the book
has originated within the framework of the worldwide network of federal schol-
ars, most of whom are members of the International Association of Centres for
Federal Studies (IACES), and is edited by one of its most distinguished members
and former president, Professor Nico Steytler. The book is not only a valuable
academic exercise. It also testifies of the possible contribution that a community
of experts can offer to decision-makers and opinion leaders when addressing
dramatic challenges: the provision of informed analysis.

Francesco Palermo, President of the IACFS



PREFACE

In mid-March 2020 as the Covid-19 pandemic rapidly swallowed the world,
universities, like other public institutions, closed and we, members of the
International Association of Centres for Federal Studies (IACFS), stayed at
home, trying to work. We all watched how the pandemic spread throughout our
respective federal countries. It then struck me that we should take a collective
look at how the governments in federal systems were dealing with the pandemic.
It provided a unique opportunity for true comparative research to analyse how
very different types of federal systems dealt with exactly the same issue at the
same time, and in real time as the pandemic unfolded in each country. It also
compelled us to make sense, not only of how governments have responded to
the pandemic but also of our daily lives in isolation. The planned research would
give us an insight into the workings of federal systems under stress and how they
could/should respond to similar disasters in the future.

The project received an overwhelmingly favourable response and academics
from 19 IACFS member centres participated. It was a truly collective effort,
and in this regard the contributions of Cheryl Saunders and John Kincaid to the
development of the template are gratefully acknowledged.

To cover all the major federations in the world, 19 case studies were commis-
sioned. As the country studies covered the many aspects of federalism, teams of
researchers were assembled and 45 persons eventually participated in the produc-
tion of the text. The collaboration of experienced professors with young research-
ers is a gratifying feature of this volume. The assembled 19 case studies provided
us with a truly global picture of the working of federalism in times of stress.

The first milestone was the presentation of draft papers at IACFS’s annual
conference, which was virtually hosted from 14 to 16 October 2020; the con-
ference scheduled to be held in Ethiopia on that date being another casualty of
the pandemic.
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INTRODUCTION

How federations combat Covid-19'

Nico Steytler

1 The pandemic

On 31 December 2019, the first cases of the coronavirus, Covid-19, were iden-
tified in Wuhan City, China. Its dramatic rate of transmission and deadly effects
soon led to the city’s shutdown, but not before it took wing and, borne by trav-
ellers, began alighting in other countries. Very quickly it spread throughout Asia
and Europe and then further afield to North America, South America, Africa,
and Australasia. By the beginning of March 2020, nearly every country in the
world had recorded cases of infection, and on 11 March 2020 the World Health
Organization (WHO) declared Covid-19 a pandemic.

Major initiatives were taken globally to treat the infected and curb further
infection. After a first wave of infections and mortalities during March and
April, infection rates eased off as well as containment measures. However, in the
latter half of the year, the ‘second wave’ of infections grew in size to exceed in
most cases the numbers of the first wave. By the end of October 2020, the num-
ber of infections reached 44 million, with more than 1 million deaths attributed
to Covid-19 (WHO 2020c¢).

To prevent the spread of the virus, most countries imposed lockdown meas-
ures, including the cessation of international travel and, with that, tourism;
domestically, stay-at-home orders resulted in the closure of factories, shops, and
offices. As a result, all economies showed a dramatic downturn, leading to a
world recession — the World Bank (2020) forecasted a 5.2 per cent contraction in
global gross domestic product (GDP) in 2020.

As a pandemic, the Covid-19 outbreak of 2020 differed both in nature from
other national disasters typically experienced over the past decades, such as
flooding, earthquakes and tsunamis, and in magnitude from previous pandemics:
the SARS coronavirus (2002-2003) and the swine flu (HIN1) (2009-2010) were
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contained effectively internationally and locally (Hassan et al. 2020). It was both
a threat of a disaster, requiring preventative measures, and a disaster in actuality,
requiring emergency health care. Moreover, due to the preventative measures
taken, innumerable people were indirectly affected by the virus through the cur-
tailment of social and economic activity and limitations on rights to movement,
education, religion, democratic governance, and so forth.

Governments thus battled on several fronts. First, preventative measures were
put in place to prevent or minimise the spread of the virus — limiting or cancel-
ling international travel, testing, tracing and quarantining suspected carriers of
the virus, and eventually imposing internal movement restrictions, the so-called
lockdowns. Secondly, emergency curative measures were instituted to treat the
seriously ill, many of whom required hospitalisation. Accepting the spread of
the disease as inevitable, governments aimed to slow down the infection rate in
order not to overburden their health-care systems to a point of collapse. Thirdly,
governments instituted ameliorative economic measures to shield businesses and
the population from the worst effects of the lockdown measures. In developing
countries, the latter had a devastating effect on a large sector of the population
already living below the poverty line. Governments had to juggle two competing
concerns: containing the virus through preventative lockdown measures, while
at the same time easing restrictions to bring economic activity back to life. The
early lifting of restrictions inevitably led to renewed escalation of the pandemic.

Small in number, but home to 40 per cent of the world’s population, the feder-
ations or hybrid federations of the world (in this volume, referred to collectively
as federations) were also impacted on by the pandemic. By 31 October 2020 (the
end date of the period covered in this study), the Covid-19 pandemic had hit
hard the federations selected for this study; among the top 15 countries ranked
according to mortalities recorded, are 11 federations, and when mortality rates
are compared the numbers are the same (WHO 2020a). However, the selected
tederations exhibited very different trends in the spread of infection and mortal-
ity associated with the virus (see Table 0.1).

Plotting the infection and death trends in Table 0.1 reveals the wide variation
in extent of infections officially reported, and also in associated deaths recorded
(see Figure 0.1). Furthermore, the relationship between recorded infections and
deaths shows that the number of known Covid-19 infections does not perfectly
predict the number of known Covid-19 deaths — the more infections the more
death — suggesting other factors are at play. While some of the variation in the
trends in the data can be ascribed to factors such as the age and health structure
of the population, the timing of the arrival of the epidemic, and the nature and
extent of recording of infections and deaths, a government’s response may also
have played a role in the observed trends.

The management of the pandemic in federations brought to the fore key
elements of their federal systems: federal governments’ responsibility over
national emergencies and coordination; the autonomy of states over critical
areas such as disaster management and health-care services; and at grassroots
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TABLE 0.1 Population and Covid-19 infections and deaths (31 October 2020), selected

federations, ranked by cumulative deaths per 100,000?

Per cent
Population  population Infections  Deaths
(millions) ~ >65 Fatality  per per

Rank  Country (2020) (2019) Infections  Deaths  rate (%) 100,000 100,000

1 Belgium 11.590 19 442,508 11,716 2.6 3,818 101

2 Spain 46.755 20 1,243,052 38,648 3.1 2,659 83

3 Brazil 212.559 9 5,494,376 158,969 2.9 2,585 75

4 Mexico 128.933 7 912,811 90,773 9.9 708 70

5 United 331.003 16 8,852,730 227,178 2.6 2,675 69

States
6 United 67.886 19 989,749 46,229 4.7 1,458 68
Kingdom

7 Argentina 45.196 11 1,143,800 30,442 2.7 2,531 67

8 Italy 60.462 23 647,674 38,321 5.9 1,071 63

9 South Africa 59.309 5 723,682 19,230 2.7 1,220 32
10 Canada 37.742 18 228,542 10,074 4.4 606 27
11 Switzerland 8.655 19 171,116 2,236 1.3 1,977 26
12 Russia 145.934 15 1,618,116 27,990 1.7 1,109 19
13 Germany 83.784 22 518,753 10,452 2.0 619 12
14 Austria 9.006 19 101,443 1,079 1.1 1,126 12
15 India 1,380.004 6 813,7119 121,641 1.5 590 9
16 Australia 25.500 16 27,582 907 3.3 108 4
17 Ethiopia 114.964 4 95,789 1,464 1.5 83 1
18 Nigeria 206.140 3 62,691 1,144 2 30 1

Source: WHO (2020a, 2020b), World Bank (2019), UN Population Dynamics (2019).

level, municipalities’ responsibilities for public hygiene and the provision of
certain health-care services, as well as for the continued delivery of public
utilities such as water, sanitation, waste removal, and control of public spaces.
The multilevel structure of government also places emphasis both on coordi-
nation and cooperation between governments vertically and horizontally and
on the democratic accountability of each of them individually. Finally, the
intergovernmental fiscal system became critical: how is the cost caused by the
pandemic covered?

While the role of subnational governments — that is, the collective of states
and local governments — is, of course, much dependent on the character of a
specific federal system, there may be common patterns in and approaches to
managing pandemics. The literature on comparative federalism has, however,
given scant attention to this form of disaster or the impact it can have on the
functioning of federal systems.

The situation was thus: at the beginning of 2020, the federations were func-
tioning according to their own dynamics, which are forever changing. Out of the
blue came a virus with no cure, one which spreads rapidly and has deadly conse-
quences, and suddenly federations — unsuspecting and mostly unprepared — found
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Source: Table 0.1

themselves confronting a major crisis. This gave rise to critical questions of how
federal systems, with decentralised decision-making at their core, responded.

2 Research questions

The immediate question is: how did federal systems respond to the Covid-
19 pandemic during the first critical period of 2020, when quick, concerted,
and effective action was required to limit and eliminate the virus and the dire
socio-economic consequences it caused? What were the modalities of action of
each level of government? How did they affect the constitutional distribution of
powers — did they lead to an increase in centralisation or decentralisation? Did
intergovernmental relations (IGR), the lifeblood of federal systems, work effi-
ciently or at all? What happened to intergovernmental fiscal relations?

A second, more evaluative question then follows: how well (or badly) did
federal systems perform in combating a pandemic of this scale? What do the
individual experiences tell us generally about how federalism fared as a system
of governance in the modern age, when confronted unexpectedly with such a
global crisis? Were the federal systems resilient governance systems that could
manage the fight against Covid-19? Were good health results attributable to a
well-functioning federal system and poor results to failures in another one? For
example, with the dispersal of powers between the levels of government, were
there sufficient and effective coordination and cooperation?
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Having answered these two questions, a third question arises: are the particu-
lar federal dynamics — a movement towards decentralisation or centralisation —
that may have emerged in each country likely to have long-term consequences
for the federal system itself? Will the system return to its old pattern of function-
ing, or did the management of the pandemic trigger longer-lasting reform? Will
the pandemic provide a policy window where more fundamental change may
be forthcoming?

It is also important to point out the issues that the study does not engage
with, as intriguing as they may be. This is not a comparison between federal
and unitary systems to see which of them did better. The study is not designed
for such a purpose, and at any rate, it would be extremely difficult to tease out
the explanatory value that the ‘federalism factor’ may have had. Moreover,
‘federations’ is an umbrella term encompassing many variations of federal-
ism: for example, some in effect are close to unitary states for the purpose of
combating the pandemic, while many unitary states exhibit strong features of
decentralisation.

Our interest is in what combating the pandemic in federal systems revealed
about the nature of federalism in a particular country in a particular period. The
aim is to reflect on how the federal system functioned between the time in early
2020 that the coronavirus first broke out in a country and the latter part of the
year (October). It covers the period prior to the introduction of vaccines and the
dynamics that that triggered. Although the full significance of the pandemic and
its management will become apparent only in years to come, the first 10 months
of 2020 were highly revealing.

In most countries, the first wave of Covid-19 came and went during that
period, with many of the preventative measures being eased; a second wave
emerged in the second half of the year, putting a new set of dynamics in motion
and typically seeing federations adopt a more differentiated response to the pan-
demic that brought subnational governments to the fore. During the window
of time under review, the essential federal dynamics of each country manifested
themselves and became visible for analysis and comparison.

During this pre-vaccine period, the studies revealed a number of failures
in federal systems that had dire consequences in the battle against Covid-19.
Without having to wait for closure of the pandemic, remedial action could be
taken to address these failures.

3 Research methodology
3.1 Selecting federal systems for case study

These questions above have been addressed in 19 case studies that cover 6 con-
tinents and represent all the main federations in the world. While ‘federations’
is used as a term of convenience to refer to the group collectively, not many call
themselves federations. What they have in common, and what is critical for this
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study, is the decentralisation (in a broad sense) of decision-making between two
or more levels of government.

In the case of Europe, all the major federations and hybrids are included in
this study: Austria, Belgium, Germany, Italy, and Spain. They are members of
the European Union (EU), a supranational governance structure labelled as a
‘confederation’ and, as such, an object of study here in its own right. Falling
outside the EU are Switzerland, the United Kingdom, and Russia. Turning to
North America, all three federal countries are examined: Canada, the United
States, and Mexico. In South America, Argentina and Brazil come under review,
in Africa, Ethiopia, Nigeria, and South Africa, and in Asia, India. Australia is
also covered in the study.

Grouped together in this volume is thus a range from highly decentralised fed-
erations to federal-type (quasi-federal, hybrid-federal) systems exhibiting strong
centralised tendencies. The response to the Covid-19 pandemic would be much
influenced by both the constitutional framework and importantly by the practice
guided by the presence or absence of a ‘federal spirit’. Painting with a very broad
brush, the majority of countries can be grouped under the category of central-
ised federations: Italy, Spain, Austria, Russia, Mexico, Argentina, India, Ethiopia,
South Africa, and Nigeria. Clear cases of decentralised federations are Belgium,
Switzerland, the United Kingdom, the United States, Canada, Brazil, and Australia.
Somewhere in between lies Germany with its system of executive federalism.

The case studies are presented in groups according to continent: Europe/
Eurasia, North America, South America, Asia/Australia, and Africa. In some
respects, the geographical grouping may have also been a factor in how a particu-
lar country responded to the crisis. For example, EU countries were influenced
by what their neighbours were doing (or not doing) and by the EU structures
themselves. In North America, the US president’s approach to the pandemic
enjoyed no traction north of the border, but it bore uncanny similarities to
Mexico’s approach. The two South American federations — Brazil and Argentina —
showed similarities to each other as well as with Mexico and the United States.
Whereas the EU may have played some role in a common approach to the pan-
demic through its economic packages, the African Union, lacking the EU’s
integrative structures, may have had only very limited influence on a common
approach to health care in the context of Covid-19.

3.2 Giving the case studies a consistent structure

The aim of the book is to get the story of countries told cogently and ana-
lytically. To facilitate comparative perspectives, the case studies are structured
according to a detailed template. The template seeks to guide and structure that
story. It begins with the geophysical, demographic, economic, social, and polit-
ical background: how did these features of the country and society play out in
the fight against the pandemic? What constitutional and legal framework was in
place when governments had to spring into action to combat the virus? What
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were the institutional arrangements for dealing with a pandemic of such a mag-
nitude? What was the state of preparedness?

Then, when Covid-19 arrived, which of the levels of government reacted
first and took the initiative? How did the different levels — federal, state, and
local — play their allocated roles? Since combating the pandemic inevitably fell in
the jurisdiction of all three levels in one way or another, what was the nature of
the ensuing intergovernmental relations? In most countries, the levels are bound
together in an intergovernmental fiscal system — how, then, did the pandemic
impact on it? Finally, could the way the federal system functioned under the
stress of the pandemic have long-term consequences for the system itself?

3.2.1 The federal constitutional and legislative framework

In many federations, matters of health care and disaster management are subna-
tional or concurrent functions, while the federal government has emergency pow-
ers allowing it extraordinary powers, inter alia, over subnational governments.
The first substantive section of each country study looks at the legal situation prior
to the pandemic by sketching the constitutional framework for the division of
powers and functions between different levels of government, in particular pow-
ers and functions concerned with health care and disaster management.

Furthermore, given the exceptional circumstances caused by a pandemic,
most federal governments are vested with emergency constitutional powers to
override subnational powers. Also, without having to resort to a declaration of a
national state of emergency, federal governments can use ordinary legislation to
declare a public health emergency. In some federations, such powers can also be
exercised by the states. Thus, what was the legal arsenal available to governments
at the outbreak of the pandemic?

3.2.2 Preparedness for a national disaster: The institutional
framework

In learning from past disasters, most federal countries have developed institutions
and processes — political and technical — to deal with such emergencies. These
institutions and processes are sometimes of an intergovernmental nature because
health care and disaster management are in the main concurrent responsibilities —
for example, a national coordinating body is established with representation from
federal and state governments. The second section thus outlines the state of pre-
paredness that existed prior to the first wave of the coronavirus. Of importance
is the question of whether they played their intended role or were replaced by
other, newly created bodies.

3.2.3 Rolling out measures to contain the pandemic

As countries were alerted to the outbreak of the virus in China, governments
across the globe started to take measures, some more quickly than others, in the
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form of travel bans, testing for the virus, and tracing and quarantining infected
individuals. Soon, more severe measures were proclaimed, including the social
and economic lockdown of cities and towns, while health services were ramped
up to cater for the seriously ill. With the announcement of the lockdown strat-
egy, governments formulated plans on how to cope with the strategy’s social and
economic consequences. When countries reached peaks in infections during the
first wave, governments took the difficult decision of easing restrictions, only to
be confronted by the same question during the second wave of infections.

Before detailing the measures taken, two important factors relevant to such
measures are discussed. First, how did political parties respond to the crisis
and how did that response affect each country’s federal system, and vice versa?
Secondly, in countries with a diversity of communities (some marginalised),
were there any indications of marginalisation (or further marginalisation) of any
communities in the government responses to the pandemic?

3.2.3.1 Taking the initiative

With decision-making on health care and disaster management dispersed across
the levels of government, a critical question in a federal system is who the first
responders were to the looming crisis — the federal or subnational governments.
Was there effective coordination and cooperation from the start, and did pre-
existing (intergovernmental) institutions spring effectively to life? After the ini-
tial response, the focus shifts to the actions of the different levels of governments.

3.2.3.2 Federal action

In most countries, the federal government moved to centre stage with a raft of
measures to contain the spread of the pandemic. At its disposal were an array of
emergency powers, the military, and its superior financial resources. In the meas-
ures it took, did the federal government intrude into state domains, and if so, to
what extent? Were the usual accountability structures maintained, or was there
a shift to executive rule marginalising parliament? How did the courts deal with
challenges relating to measures taken?

3.2.3.3 State action

As states usually have jurisdiction over health care, disaster management, and
a host of other related functions such as education, questions arise about how
they used their powers and performed their functions. Did states assert their
autonomy with regard to their responsibilities, or did they readily follow the
directions of the federal government and become primarily implementers of
tederal measures? Did federal measures obliterate the ordinary constitutional
division of powers and thus override the relative autonomy of subnational
governments?
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Also of interest is whether states used their constitutional space to devise inno-
vative measures to deal with aspects of the pandemic. Were they the proverbial
laboratories for managing the pandemic more effectively? Conversely, were there
instances where states were an obstacle to implementing much-needed preventa-
tive measures? Did some, in the name of autonomy, engage in counterproductive
measures? Did states cooperate horizontally with each other in joint efforts and
measures? Were internal border controls imposed? Were the usual accountability
structures maintained? Did state legislatures meet and have a say, or were they
suspended? What role did the courts play in scrutinising the measures taken?

3.2.3.4 Local government action

The role of local governments varies considerably according to their size and
place within the federal system. Were large metropolitan municipalities with
powerful mayors active in leading the way with preventative measures? Were
local authorities — large and small — a crucial cog in the wheel in implement-
ing federal and state measures as well as providing basic services? Did organ-
ised local government facilitate cooperation and mutual assistance among local
authorities?

3.2.3.5 Intergovernmental relations

In view of the measures taken by the different levels of government, a key vari-
able with regard to the success or otherwise of pandemic management was both
vertical and horizontal coordination and cooperation between governments.
Such coordination may have been embedded in pre-existing disaster manage-
ment systems, or, in general, cooperative government forums and procedures. It
may also be the case that such institutions and processes were ignored due to the
exigencies of the pandemic.

Questions addressed include the following: Did intergovernmental relations
become irrelevant where the federal government dominated? What role did
intergovernmental relations play other than coordination? Did it also facilitate
understanding of differences around the country, dissemination of innovative
measures, or the harmonisation of responses, without (necessarily) effecting uni-
formity? Did horizontal cooperation among states and local authorities blossom,
or did it degenerate into competition for resources?

3.2.3.6 Intergovernmental fiscal relations

Managing the Covid-19 pandemic was a costly business. The need for health-
care budget items — hospitals, equipment, medical staff, and medicines — grew
exponentially. Furthermore, the consequences of lockdown measures for indi-
viduals and the economy as a whole were dire, necessitating huge economic stim-
ulus packages and social relief payments for persons slipping into unemployment
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and poverty. As providers of health-care services and social assistance, subna-
tional governments experienced extraordinary pressures on their revenue.

In most federations, financial transfers of one kind or another are made from
the federal government to states and local governments, and from states to local
governments, usually through fiscal equalisation systems. In the case of national
disasters, the federal government has access to contingency funds for distribution
to states and local governments in distress. Subnational governments also experi-
enced a dramatic decline in their own revenues due to the economic downturn.

Key questions include the following: Did federal aid to state and/or local
governments take the form of enhanced equalisation payments, block grants,
or conditional/tied grants? What mechanisms of accountability were built into
pandemic expenditure? Did corruption flourish?

3.2.4 Findings and policy implications

In the light of their findings, the chapters conclude by probing the possible long-
term impact the pandemic governance may have on each federal system. Although
it may be too early to tell, could the way in which the pandemic was managed lead
to fundamental changes in how the system may function in the future? It has been
said that ‘the world before Coronavirus and the world after Coronavirus cannot be the
same’. Can the same be said about each federal system?

4 Conclusion

This volume seeks to understand how the Covid-19 pandemic affected federal
dynamics during the first but crucial period of pandemic governance. It provides
an early slice of analysis when federal systems experienced a major shock; the
need for quick, concerted, and effective central action placed the principle of
decentralised decision-making under severe pressure. As the Covid-19 pandemic
has, contrary to early hopes and expectations, persisted in 2021 and is bound
to continue in 2022, this volume might provide some useful lessons on how to
correct current systemic failures. Since Covid-19 is unlikely to be the last pan-
demic or disaster to engulf the world on such a massive scale, this volume may
too, provide useful lessons on how to combat pandemics in federal countries in
the future.

Notes

1 I wish to acknowledge the research assistance of Dr Michelle Maziwisa, the SAR ChI
Chair postdoctoral fellow at the Dullah Omar Institute of the University of the Western
Cape. Dr Jean Redpath’s (Dullah Omar Institute) assistance with the statistical analysis is
much appreciated.

2 There are small variations between the figures drawn from international organisations
(WHO, UN, World Bank) and those provided in the country chapters, due to different
data sets used.
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FACING THE PANDEMIC

Italy’s functional ‘health federalism’
and dysfunctional cooperation

Elisabeth Alber, Erika Arban, Paolo Colasante,
Adriano Dirri and Francesco Palermo’

1.1 Introduction

Italy was severely affected by the Covid-19 pandemic, with a disproportionately
high number of infections and an even higher mortality rate (due to the large
number of elderly people who died). As of 31 October 2020, 709,335 people
in a population of about 60 million had been infected, with 38,826 fatalities.
The impact of the first wave of infection was extremely uneven across Italy’s
territories, with most of the cases concentrated in a handful of urbanised and
industrialised regions in the north of the country. In the second wave, in autumn
2020, the prevalence of the virus was instead more evenly distributed among the
territories.

When the pandemic reached the country in January 2020, Italy’s hybrid
territorial set-up, falling in between a fully fledged federal system and a uni-
tary state, was undergoing reforms aimed at strengthening its regional and local
system. Although reforms were put on hold as a result of the emergency, they
succeeded in raising concerns and generating proposals for counter-reform, not
least because the country’s pandemic management laid three issues bare.

First, cooperation mechanisms across and within governmental levels are
deficient and underutilised; secondly, while Italy’s 20 regions have a wide range
of powers, including over health matters, in many cases they lack the capacity to
face a major crisis; and thirdly, issues of insufficient capacity also afflict the coun-
try’s highly diverse and fragmented system of local government.

This chapter assesses the legal framework put in place at the national (state),
the subnational (regional), and the municipal levels to face the Covid-19 emer-
gency. It seeks to identify how different measures and actors in the management
of the pandemic relate to each other and points out inconsistencies and synergies
as well as their impact on Italy’s asymmetric regionalism. The different responses
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by the territories revealed both the potential of the country’s asymmetric ter-
ritorial governance and the weaknesses of its incomplete, quasi-federal system,
especially as far as the unclear division of powers and inadequacy of intergovern-
mental relations (IGR) are concerned.

1.2 The constitutional and legal framework
1.2.1 Distribution of powers

[taly is a regional state blending together unitary and federal features, with 20
regions being the main, though not the only, players at the subnational level.
Article 5 of the Constitution promotes autonomy and decentralisation, while
article 114(1) provides that, in addition to the state, Italy is composed of munici-
palities, provinces, metropolitan cities, and regions, all of which are ‘autonomous
entities having their own statutes, powers and functions’.

The regional model is asymmetrical, in reflection of the numerous socio-
economic, cultural, geographical, and other cleavages that characterise the country.
Of the 20 regions, five — Friuli-Venezia Giulia, Sardinia, Sicily, Trentino-Alto
Adige/Siidtirol, and Valle d’Aosta/Vallée d’Aoste — have special forms of auton-
omy in terms of their form of government, distribution of legislative and adminis-
trative powers, and financial arrangements. These features are entrenched in their
statutes of autonomy, which were bilaterally negotiated with the national gov-
ernment and have the rank of constitutional law (unlike the case with ordinary
regions). Article 116(2) of the Constitution mandates, furthermore, that Trentino-
Alto Adige/Siidtirol (Trentino-South Tyrol) ‘is composed of the autonomous
provinces of Trento and Bolzano/Bozen’. Unlike other regions, in Trentino-
South Tyrol, most powers are vested with the two autonomous provinces, and
not with the region (which results in two health-care systems in one region).

A constitutional reform in 2001 sought to reduce the gap between special and
ordinary regions. Article 116(3) of the Constitution, introduced in 2001, allows
ordinary regions to negotiate ‘additional special forms and conditions of auton-
omy’ with the national government, something which three regions — Lombardy,
Veneto, and Emilia-Romagna — have been doing. This process, known as
‘differentiated regionalism’, entails further regionalising powers in health mat-
ters, as a result allowing, for instance, for the possibility to tailor training courses
to local needs, and for the creation and management of complementary health
insurance schemes (Grazzini et al. 2019).

The division of legislative powers between the national government and ordi-
nary regions is enshrined in article 117(2) of the Constitution, which lists powers
falling within the exclusive competence of the state. Article 117(3) enumerates
powers shared by the state and the regions. In shared areas, legislative powers are
vested in the regions, while the fundamental principles governing these powers
are laid down in national legislation. Regions enjoy residual powers by virtue of
article 117(4) of the Constitution. This division of legislative powers applies only
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to ordinary regions, since the powers of autonomous regions are spelled out in
their statutes of autonomy.

In practice, regional autonomy is conditioned by the financial relations that
each region or entity has with the centre. Special regions are financed differently
to ordinary regions: each special region enjoys a bilaterally negotiated financial
regime based on a share of state taxes referable to the territory (from 25 to 90
per cent), while ordinary regions depend largely on the centre. Such asymmetry
is also reflected in how the local government level is financed: special regions in
the north run local finance, whereas in Sicily and Sardinia local finance remains
with the centre.

1.2.2 Distribution of powers in health matters

Article 32 of the Constitution protects the right to health, mandating that ‘[t]
he Republic safeguards health as a fundamental right of the individual and as a
collective interest ... Law No. 833/1978 introduced universal health coverage,
providing uniform and equal access to the National Healthcare Service (NHS)
(Cicchetti and Gasbarrini 2016).

The NHS is organised at national, regional, and local levels and comprises an
intricate web of responsibilities. Health protection is a competence shared between
the state and the regions in an arrangement in which the national government
‘sets the fundamental principles and goals of the health system, determines the
core benefit package of health services guaranteed across the country ... and allo-
cates national funds to the regions’ (Scaccia and D’Orazio 2020: 109). Regions,
in turn, ‘are responsible for organising and delivering health care’ (Cicchetti and
Gasbarrini 2016: 1). At the local level, local health authorities deliver community
health services and primary care directly, while secondary and specialist care is
delivered directly or through public hospitals and accredited private providers.

This arrangement has given rise to 21 regional health-care systems, all quite
different in their effectiveness in service delivery and the efficiency with which
they operate. In this regard, there is high patient mobility between regions along
the north-south divide; at the same time, the national government acts as a
(financial) watchdog imposing corrective policies based on a set of indicators for
all those regions that are not able to guarantee the core benefit package of health
services. In recent times, regions in the centre-south in particular (though not
exclusively) have been subject to recovery plans that include actions to address
the structural determinants of costs (Toth 2014).

Since 2001, different regions have made different choices as to their govern-
ance models in health care, models that range from the heavily centralised, such
as in Tuscany, to the heavily privatised, such as in Lombardy. The latter opted
for a so-called choice and competition model (Nuti et al. 2016: 18—19), while
Tuscany (followed by other regions such as Emilia-Romagna, Friuli-Venezia
Giulia, and Veneto) adopted a model that combines hierarchy and targets, trans-
parent public ranking, and pay for performance (ibid: 21-2). From a substantive
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viewpoint, it has thus been argued that in the last 10-15 years, the NHS has been
strongly decentralised even though this evolution is not yet recognised formally
(Neri 2019: 166).

1.2.3 Declaration of emergencies or disasters

Italy’s Constitution does not include any specific emergency provision. Article 77
allows the national government to legislate, without previous delegation by
Parliament, in cases of ‘necessity and urgency’. In such event, it can adopt, under
its own responsibility, a temporary measure (law decree), one which needs to be
converted into law by the national parliament within 60 days, otherwise it loses
its validity from the outset.

The declaration of a state of emergency for public-health reasons is regulated
in ordinary legislation in article 24 of the Code of Civil Protection. The Code,
however, does not define the powers that the national government may exercise
under a state of emergency, nor does it authorise to limit fundamental freedoms.
It indicates simply the type of emergency events that can activate civil protection
powers at local, regional, or state level.

In the case of Covid-19, the nature of the threat required the use of national
civil protection powers. The head of the Civil Protection Department (CPD)
was vested with the power to issue special orders in derogation of any cur-
rent provision and in compliance with the general principles of the legal sys-
tem (extraordinary ordinances of necessity and urgency) (Raffiotta 2020). While
administrative in nature, these acts can derogate legislative provisions: in this
way, the legal machinery was equipped to intervene at any given moment.

1.3 Preparedness for a national disaster:
The institutional framework

In Italy, civil protection responsibilities are not assigned to a single level of gov-
ernment but involve the entire territorial organisation. Although the country is
frequently exposed to natural hazards, the civil protection system currently in
place was established only in the early 1990s. In 1992, Law No. 225 established
the civil protection system, dividing its actions into three categories (article 3):
forecasting and prevention, relief and assistance, and management of state of
emergency and recovery programmes.

Since its inception, the civil protection system has been an integrated one
based on the principles of vertical and horizontal subsidiarity and thus entailing
the involvement of all governmental levels and many actors across, within and
beyond levels (with a highly mobile force of volunteers). Within the civil protec-
tion system, regions and local governments, acting in terms of national frame-
work regulations, formulate and implement their own emergency programmes
and transmit data to the CPD as the operative arm of the national govern-
ment. In 2010, the Organisation for Economic Co-operation and Development
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(OECD) gave this decentralised system a positive evaluation, especially in
regard to monitoring risks and providing efficient first-on-site response actions
in case of earthquakes. However, in terms of health-related emergencies, in the
absence of any major emergency in the past five decades prior to Covid-19, Italy
has not been put to the test and its authorities have neglected to update their
pandemic plans.

At a national level, the CPD was consequently forced to implement the 2006
national plan against pandemics when Covid-19 entered the scene. Unlike
other European Union (EU) member states, Italy’s authorities failed to update
their pandemic plan in 2017 when the World Health Organization (WHO) and
European Centre for Disease Prevention and Control issued new guidelines.
Regional health authorities were forced to apply outdated regional pandemic
plans to the best of their knowledge.

Though it differed in extent from one region to another, this lack of
preparedness — rather than decentralisation — compromised the effectiveness
of responses to the emergency in the first half of 2020. Resources to face the
pandemic were missing (for instance, personal protective equipment), as were
risk-prevention protocols in care facilities and the capacity for mass testing and
contact tracing. Intergovernmental data-sharing was, and remained, deficient;
different territorial systems were, and remained, poorly interconnected and coor-
dinated. All of these issues triggered off various quarrels between the north and
south and eventually turned into an intense political battle, one in which the
weak coalition government became entrammelled and which cast its shadow over
regional politics.

1.4 Rolling out measures to contain the pandemic
1.4.1 Taking the initiative

Caught unprepared, Italy followed an incremental ‘mitigation path’ rather
than a ‘containment path’ in its pandemic management. It tried to dampen the
pandemic’s impact on the health system and the resultant mortalities within a
territorial system that, thanks to political gamesmanship, typically does not ben-
efit much from intergovernmental institutional learning capabilities. Overall,
Italy’s pandemic response was impaired chiefly by three issues: first, the national
government’s moderate to low capacity to implement its decisions collabora-
tively and launch relief and recovery packages speedily; secondly, incoherent
policy-making tenuously based on evidence; and thirdly, deficient IGR struc-
tures (Capano 2020: 327-30).

Although experts had been warning of the severity of the coronavirus outbreak
since the beginning of the year in 2020, the national government was unable to
contain the virus whilst it was still in its infancy. It was only from early March
2020 — following the recommendations of the National Health Institute (NHI)
and an ad hoc expert committee formed on 5 February including the president
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of the NHI — that a flood of measures were adopted at the national level. The
expert committee was to be supplemented several times with further experts, in
addition to which its gender representation was improved (initially it was male-
only). Numerous other taskforces were also established in individual ministries
and at the subnational level.

From 18 March 2020, a special commissioner appointed by the national gov-
ernment coordinated all actions. For instance, until the end of April, the expert
committee had been setting the standard for how tests were administered (for
instance, only to persons with symptoms). This was considered controversial.
The policy of the Veneto region at that point was to opt against such an approach
in favour of mass testing and tracing (Lavezzo et al. 2020). In hindsight, Veneto
is an example of how regional organisational autonomy in health care played
out well in comparison to other regions such as Lombardy (even though the lat-
ter was under the same regional party-political leadership). Generally, pandemic
management was, from the outset, caught up in a blame game between the
national government and the opposition, one that unfolded in the context of an
already volatile political situation.

Following the 2018 general elections, the anti-establishment party, the Five
Star Movement (M5S), and the populist League (Lega per Salvini Premier, headed
by Matteo Salvini), agreed on a government programme led by the independent
Giuseppe Conte, who had never before held political office. After months of
internal bickering, the ill-fated coalition government broke down when Salvini,
in early August 2019, withdrew the League from the alliance and called for a
snap election with the aim of becoming Prime Minister. The M5S, however,
teamed up with the Democratic Party (PD), and in less than a month the new
coalition government, again under the prime ministership of Giuseppe Conte,
was sworn in.

It fell to this alliance, composed by traditionally staunch rivals, to navigate
through the 2020 pandemic year, with polls showing an increase in popular sup-
port for centre-right parties. The second half of 2019 had suggested how fractious
this alliance was — as part of the coalition government, former Prime Minister
Matteo Renzi, elected in 2018 with the PD, left the PD in mid-September 2019
to form his own party, Italia Viva. Throughout autumn 2020, dissenting opin-
ions on how to manage the pandemic and the resources connected to the EU
Recovery Fund continued to weaken the coalition government, one which, in
essence, managed the pandemic by decree while stressing that all measures taken
were based on the recommendations of experts — a reading of the expert com-
mittee’s protocols shows, however, that many of its recommendations were dis-
regarded. At the beginning of the new year, a new crisis within the government
arose, whose consequences have been the end of the second Government of
Giuseppe Conte, succeeded by Mario Draghi, supported by almost all political
parties in the Parliament.

Policy responses at regional level were likewise informed by volatile polit-
ical dynamics. Some regions took the lead in clearly voicing their strategies to
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contain the pandemic and its impact; however, party allegiances alone were
not an indicator or predictor of how effective (or ineffective) the strategies
adopted were. Generally, many factors determine to what extent regional (and
local) governing practices are dependent on and affected by the political situa-
tion at the national level. The most important are differences in fiscal capacity;
differences in health-care models and the capacities of regional administra-
tion (in the case of the pandemic in 2020); and differences in personality and
character of regional political leaders (all except two presidents are directly
elected).

After the regional elections in 2020 (Emilia-Romagna and Calabria voted
on 26 January and Aosta Valley, Veneto, Liguria, Tuscany, Marche, Campania,
and Puglia on 20-21 September), the centre-left held on to five regions, while
the centre-right retained 14 regions (among them the autonomous province
of Trento, led by the League). Aosta Valley and the autonomous province of
Bolzano/Bozen are led by autonomist political parties. In brief, the September
elections saw victories for those presidents who performed well during the first
wave of Covid-19 infections, such as Luca Zaia in Veneto from the League.

1.4.2 National action

On 31 January 2020, one day after the WHO declared the Covid-19 outbreak
a public emergency of international concern, the Italian government declared
a state of emergency. The country’s first cases of infection were reported on 17
February in two small towns in Lombardy and Veneto. At that time, the national
strategy was to contain the pandemic by local ordinances. Likewise, a regional
ordinance introducing quarantine measures was issued on 21 February regarding
the outbreak of the coronavirus in some municipalities in Lombardy.

As the coronavirus rapidly began to spread, the national government issued
Law Decree No. 6 of 23 February 2020 which vested subnational authorities
with the power to ‘adopt all containment and management measures that are
adequate and proportionate to the evolution of the epidemiological situation’
(article 1(1)). Thereafter, further decrees and ordinances by the Prime Minister,
CPD and Minister of Health provided detail as to who the ‘competent authori-
ties’ were and what their margin of action was.

Regarding lockdowns, a series of Prime Minister’s Decrees (DPCM) were
issued from 23 February to 4 March 2020 with the aim of gradually tightening
restrictive measures for the containment of the pandemic and providing for the
isolation of the affected areas (‘red zones’). These containment measures, initially
limited to some municipalities, were also imposed on the residents of Lombardy
and of 14 provinces in other northern regions. The nationwide lockdown was
regulated by the DPCM issued on 8 and 9 March (and subsequently extended
until May). It included severe travel restrictions (with exceptions for work or
health-related grounds, or any exigency, always to be stated in a self-certification),
a ban on outdoor gatherings, the closure of educational facilities (and transition to
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online learning), smart work procedures for the public and private sectors, and the
suspension of all public events (including religious ceremonies).

The DPCM of 11 March 2020 tightened the lockdown measures, closing res-
taurants and the like (except for home deliveries) and retail commercial activities
(except for essential ones such as grocery stores and pharmacies). As for local
public transport, the decree left it to the presidents of regions to determine how
they would maintain minimum essential services. On 20 and 22 March 2020,
ordinances by the Minister of Health closed parks and public gardens as well as
restricted exercise and sports activities (to be done individually and in proxim-
ity to one’s home). The DPCM of 22 March 2020 suspended all non-essential
industrial and commercial activities, while several DPCMs in March and April
extended the duration of the lockdown measures until 17 May 2020, when a
turther DPCM lifted some of the restrictions and allowed for an incremental
reopening of businesses and resumption of activities.

In regard to economic aid and relief, a first small package was adopted at the
beginning of the pandemic. On 28 February 2020, the national government
enacted a law decree supporting families and commercial activities with EUR
5.7 billion. Much more important was the second package, the Law Decree ‘Cure
Italy’ of 16 March 2020, the purpose of which was to strengthen the health sys-
tem and grant economic relief to families and commercial enterprises (especially
in sectors such as tourism, logistics, and transportation). During the first hard
lockdown, an additional law decree was issued on 6 April 2020 that supported
businesses by providing loan guarantees, tax relief, and government assumption
of non-market risks. Law Decree No. 19/2020 (‘Relaunch Decree’) of 19 May
2020 injected EUR 55 billion in support of health care, employment and the
economy, and social policies. The last major act in support of the economy before
autumn was Law Decree No. 104/2020 of 14 August 2020.

In autumn 2020, the national government found itself in political deadlock in
deliberations over the national plans for recovery and resilience that Italy, like all
EU members, had to submit to the European Commission by April 2021 as part
of the requirements of the EU Recovery Fund. The national government con-
tinued to rule by decree, doing so in terms of calculations linked to a catalogue
of 21 indicators, and imposed a phased lockdown policy on subnational entities
that involved a shift from stricter to softer measures. The focus was on supporting
the economy, with the regions given greater latitude in combating the pandemic.

1.4.3 Regional action

In declaring a state of emergency, the national government seized a significant
extent of power from the regions or at least was formally entitled to do so. In
the first half of 2020, a long list of national measures were enacted regarding the
rules of the strict lockdown (from 8 March 2020) and its gradual easing (from
4 May 2020, with the lifting of the inter-regional travel ban as first measure).
The roll-out of various measures at the national, regional, and local levels made it
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difficult to distinguish between the measures taken at different levels of govern-
ment, not least because of the lack of coordination among all the various actors.

During an initial series of vague national measures and a proliferation of
regional ordinances, the first half of 2020 was characterised by acrimony
between the national government and the presidents of the regions. Many of
the regional presidents issued regional ordinances aimed at imposing restrictive
measures beyond those adopted at the national level, such as the clearly unconsti-
tutional closure of regional borders in Campania, obligatory flu vaccinations in
Lazio, and the closure of all educational institutions in Marche. Other examples
of regional ordinances in the first phase include the identification and delimita-
tion of red zones that were to be isolated from the rest of the regional territory for
a limited period (e.g., in Emilia-Romagna, Lazio, and Abruzzo). A similar trend
re-emerged in October 2020 during Italy’s second wave of infections.

Both article 32 of Law No. 833/1978 (the one introducing the NHS) and arti-
cles 6, 11, and 25 of the Code of Civil Protection vest regional presidents with the
power to issue ordinances in the field of civil protection whenever a health-re-
lated emergency occurs. The mayors have the same powers for their respective
municipal territories under the law on local authorities (Legislative Decree No.
267/2000). The multiple powers assigned to the regions in the field of civil pro-
tection, especially in the event of health emergencies, and the proliferation of
‘insufficiently coordinated’ (Baldini 2020: 985) national and regional measures,
made it very difficult to ascertain who was responsible for which measures. While
some regional ordinances were suspended, others with the same content were not.

The tug of war between the national government and the regions continued,
increasing in April and May 2020 with the relaxation of the lockdown. Regions
governed by centre-right coalitions (thus opposing the centre-left national gov-
ernment in Rome) and those less affected by the pandemic were especially eager
to put their own spin on the rules specifying the exact timetable for easing meas-
ures (e.g., in regard to reopening bars and restaurants, or allowing visitors to
access public beaches).

Calabria serves as an example: on 29 April, its president signed a regional
ordinance easing the lockdown by reopening bars, restaurants, and pizzerias with
outdoor-table service. The national government challenged these measures and,
on 9 May, the administrative court of Calabria found in its favour, on the ground
that it is the responsibility of the central authorities to identify measures to limit
the spread of Covid-19, whereas regions are entitled to intervene only within the
limits outlined in these national measures.

Likewise, the autonomous province of Bolzano/Bozen (South Tyrol) is note-
worthy for its individuality of style. The national government intended to be the
one to case the lockdown and to allow regions to do so from 18 May 2020, but —
uniquely among the regions — South Tyrol jumped the gun by passing its own law
on the resumption of activities (Law No. 4 of 8 May 2020) several days before then.
In doing so, its provincial authorities clearly intended to demonstrate the politi-
cal autonomy that their region enjoys. In November 2020, Aosta Valley followed
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suit by adopting its own regional law, which was however struck down by the
Constitutional Court in February 2021, while other regions kept intervening by
way of administrative measures (ordinances) rather than by passing their own laws.

Another example of dysfunctional intergovernmental cooperation is provided
by the unilateral decision of a regional health authority that, in September 2020,
decided to ban a professional football team of the first division from travelling
to another region to play a match because a few players had tested positive for
Covid-19; it thereby flouted a special protocol negotiated by the national gov-
ernment and the football league which regulates such cases in the interests of
regular championship matches.

1.4.4 Municipal action

The evolution of the pandemic shows that regional and municipal ordinances
are critical to tailoring containment measures to the needs of different territories
(Boggero 2020: 362). After the state of emergency was declared, the national
government set a centralist tone at the outset when its first law decree, No. 6
of 23 February 2020, essentially appropriated the power of local authorities to
issue ordinances and attempted to regulate local government’s scope of action in
managing the pandemic (Cerchi and Deffenu 2020: 671). Thereafter, in March,
the national government sought to introduce clarity to the regulatory chaos that
had reigned since the pandemic began and individual local authorities had acted
independently of the national government.

Law Decree No. 9 of 2 March 2020 established that municipal ordinances
that stood in contrast with national measures were to be considered unlawful,
while Law Decree No. 19 of 25 March 2020 stressed the relevance of measures
issued at the central level. It also explicitly defined the area of competence of
local and regional authorities. In the absence of any DPCM on the same matter
and only in case of aggravated health conditions, the presidents of the regions and
the mayors were granted the power to introduce additional and more restrictive
measures. However, any action by local and regional authorities that could limit
activities strategic to the national economy, such as the production of medicines
or health-related equipment, along with any action that could compromise civil
and social rights, or any action in health preventive measures at the international
level, were unlawful and remained the sole prerogative of the state.

Within this regulatory framework, local authorities had little room for
manoeuvre during the hard lockdown of March to May 2020, though it began
to expand again as the lockdown was relaxed. Local authorities in Italy were thus
insufficiently involved in pandemic management. Several scholars claimed that,
in keeping with the law on local authorities (Legislative Decree No. 267/2000),
local government should have been granted the power to issue ordinances ‘as
a matter of principle’ during the emergency (Luciani 2020: 22). In terms of
articles 50(5) and 54 of Legislative Decree No. 267/2000, in the event of local
health emergencies, mayors can enact urgent and necessary ordinances. The
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same law also grants the mayor the power to enact ordinances acting as officer
of the national government in situations when public safety and urban security
are under threat (Sabbioni 2019: 304). Furthermore, article 32(3) of Law No.
833/1978 also raises the possibility for mayors to adopt urgent emergency ordi-
nances in areas that normally fall under the jurisdiction of the Minister of Health.

Examples abound of how the tug of war between local authorities and the
national government unfolded. On 23 February 2020, the municipalities of the
island of Ischia restricted access to the island for specific categories of citizens.
On that same day, the ordinance was nullified by the prefect (De Siano 2020:
3—4) on the ground that municipal ordinances cannot contradict national leg-
islation: in the absence of any specific health risk, local authorities cannot limit
freedom of movement.

Another example was the ordinance of the Sicilian municipality of Messina
(5 April 2020), which restricted access to the city harbour that connects the island
to continental Italy — a vital route. The provision required any boat to register
online 48 hours before its departure and await the municipality’s authorisation
to enter the harbour. The national government challenged the ordinance in the
administrative court, which nullified it (Pignatelli 2020a) for violating several
constitutional provisions, among them the principle of equality (article 3), per-
sonal liberty (article 13), freedom of movement (article 16), and state jurisdiction
over public order, security, and disease prevention (article 117(h)—(q)). The court
observed that a national emergency demands unitary management of the crisis
and thus regional or local measures cannot undermine the national strategy.

In general, local actions in the first half of 2020 mainly concerned the issu-
ance of ordinances aimed at closing public areas and ensuring social distancing.
Despite centralisation, the power of municipalities was not seized entirely and,
indeed, proved to be an essential part of the engine of Italy’s emergency legisla-
tion (Pignatelli 2020b).

In regard to social-economic action, (in)activity at the local level showcased
how unprepared local authorities were but also how much potential they hold
as institutions. Solidarity and socio-economic relief measures were implemented
through public-private partnerships and territorial networks that mobilised infor-
mal relationships among communities, often so in cooperation with volunteers
from the Red Cross and the civil protection system. Several municipalities organ-
ised volunteers to provide basic services for persons and families hard hit by the
pandemic or its consequences. Italian local government demonstrated innova-
tiveness and cost-effectiveness in drawing on active citizenship and community
volunteerism in the contribution it made to the country’s pandemic response.

1.4.5 Intergovernmental relations

The management of the first wave of the pandemic in early 2020 was strongly
centralised, mainly due to two reasons. First, capacity was often lacking at the
regional and local levels of government. Secondly, the national government
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was unable to make effective use of the extant but deficient IGR mechanisms.
Consultation and cooperation initiatives with regional and local authorities were
rare and implemented only half-heartedly, with the lack of transparency in man-
aging the pandemic being ill-received by the authorities of subnational govern-
ments as well as by experts and the public.

More generally, dystunctional cooperation between levels of government is
the reason that many of Italy’s federalising reforms since the late 1990s remain
little implemented. Given that the 1948 Constitution was silent on mecha-
nisms of collaboration between the regions and the state, it fell to the Italian
Constitutional Court (ItCC) to introduce a few such mechanisms judicially,
among them the principle of loyal cooperation between state and regions
(Caretti and Tarli Barbieri 2012: 384). For the ItCC, loyal cooperation should
apply in areas of shared powers but also, more broadly, to all institutional rela-
tions between regions and the state (Judgment No. 242/1997), the aim being
to limit conflict and solve complex governance issues collaboratively both in
ordinary and extraordinary times. Decisions taken by the national government
that are based on a merely formal consultation with the regions are illegitimate
(Judgment No. 246/2019).

The principle of loyal cooperation, eventually entrenched in article 120(2)
of the Constitution in 2001 and confirmed as a core principle by the ItCC in
many rulings, is embodied in a system of intergovernmental conferences. These
are consultative bodies for meetings of the regional presidents, the presidents of
the autonomous provinces of Trento and Bolzano, and the Prime Minister (who
chairs it), or competent regional and national ministers. The conferences were
introduced to compensate for the fact that the Italian Constitution does not pro-
vide for a federal second chamber: the national parliament is bicameral (Chamber
of Deputies and Senate), but the Senate does not function as a typical ‘federal’
upper chamber, since it does not represent regions or other territorial autono-
mies. Over the past few decades, a number of proposals have been advanced to
change the Senate into a ‘regional’ chamber, but to no avail.

During the first wave of the pandemic, the ‘Permanent Conference for the rela-
tions among state, regions and autonomous provinces’ (Permanent Conference),
created in 1983 and regulated by law in 1988, met even less frequently than usual
and could not serve as a viable body for negotiating policies (Cortese 2020: 5).
Empirical evidence shows that in the first half of 2020 neither the state nor the
regions adhered properly to the principle of loyal cooperation. They did not make
the best use of the Permanent Conference to coordinate responses to the pandemic.
Regulatory chaos and court litigation were the consequences. Wisely, however,
the national government never appealed to article 120 of the Constitution which
enables it to ‘act for bodies of the regions, metropolitan cities, provinces and
municipalities ... in the case of grave danger for public safety and security’.

During the second wave of the pandemic, the use of the Permanent
Conference became much more frequent, even though the regions preferred to
resort as far and often as they could to bilateral relationships with the national



ltaly 27

government while, for its part, the national government continued to rule by
decree. Regional presidents maintained a stance in favour or against the central
government mainly on the basis of their financial dependence from Rome and
their leadership capacity within the region. This in part explains why even those
regions governed by the same political leadership approached both IGR and
regional management of the pandemic so very differently.

1.4.6 Intergovernmental fiscal relations

Although the full impact of the pandemic is yet to be reckoned, the dangerous
‘scissors effect’ of rising expenditure and falling revenues in subnational financ-
ing is significant. What is more, when the pandemic struck Italy, the south of
the country had not yet recovered from the effects of the 2008 financial crisis:
the gross domestic product (GDP) was still substantially lower than before the
financial crisis, given that since 2008 the economy had entered a recession with
plummeting productive capacity, employment levels, and consumer demand.

Thus, although the south experienced a less severe health emergency in early
2020 than the north, the impact of the pandemic on household incomes, fac-
toring out government support, was larger there than in the north. In addition,
unemployment in 2020 grew more in the south than in any other part, with
disastrous consequences for all those unable to profit from governmental relief
packages because they were engaged in the informal economy that is typical of
Italy’s south (Banca d’Italia 2020). When the second wave of infection hit the
south, the economic impact was even more devastating than in the first wave.

The Association of Italian Municipalities developed three scenarios for the
loss of revenue among municipalities, with the high-risk scenario entailing a
projected drop of almost 21 per cent compared to 2019 and consequences that
cause severe recovery difficulties for all economic sectors (ANCI 2020). The
low-risk scenario with a drop of 9 per cent compared to 2019 was projected in
case of a relatively rapid exit from the emergency starting in May 2020, while the
medium-risk scenario was associated with a drop of 14 per cent. Regional gov-
ernments faced significant financial difficulties too, as most of their expenditure
was concentrated on health (85 per cent on average) while at the same time they
lost much of their income from the regional tax on productive output (IR AP),
the regional surtax on personal income tax, and the regional tax on vehicles.
In health matters, concerted policy-making between central and regional gov-
ernments has decreased significantly in recent years, as a result of which health
systems have been under-financed compared to those in central and northern
European countries (Neri 2019: 158).

The case of the health-care system in Calabria, which has been subject to a
recovery plan for more than a decade, is an example of the deficiency of inter-
governmental fiscal relations in health governance. The special commissioner
nominated by the national government failed to implement basic aspects of
the centrally directed regional Covid-19 mitigation strategy (such as collecting
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accurate data on hospital beds, one of 21 indicators on which the national gov-
ernment based its regionally differentiated lockdown policy in autumn 2020).
The pandemic could not but worsen Calabria’s financial dependency on the state,
with the situation clearly showing how dysfunctional cooperation was between
different levels of government.

Under these kinds of circumstances, most subnational governments were una-
ble to fulfil costly responsibilities in pandemic management on their own and
became more dependent on the state. The national government set up techni-
cal committees to monitor the pandemic’s effects on the adequacy of revenue
to cover the expenditure needs of subnational governments. These committees
assisted the national government in deciding how best to provide additional
funds to subnational governments — such funds had no conditions attached to
them other than the requirement of extra accountability and transparency in
their management.

More generally, it is important to stress that in Italian intergovernmental fiscal
relations, central authorities retain considerable control over financial resources.
In health matters, complex negotiations between the national government and
regional authorities normally determine financial allocations to the regional-
ised health-care systems, with the allocations channelled through the National
Health Fund (NHF) and the national government discussing its proposal in the
Permanent Conference. Basically, the national government annually allocates to
the regions a budget for the provision of health-care services by calculating the
essential assistance levels in the budget law on the basis of a population-based
formula only partially weighted by demographic factors and the health status of
the population.

The total amount of resources to be allotted to the NHF is calculated initially,
then split up among the regions after they have been heard. On average, the
capitation rate represents 97 per cent of the total health-care resources availa-
ble to regions, while the remaining 3 per cent of resources are made up by the
regional systems through own-source funding, including fees paid by patients
and co-payments for specialised treatments. Local health units are funded mainly
through capitated budgets, albeit in the absence of clear guidelines applicable
throughout the country. Funding schemes for special regions differ to a certain
extent from these arrangements (Balduzzi and Paris 2018).

No systematic datasets are available yet to shed light on how effective the
2020 relief and aid packages were. Evidence based on observation and scattered
(ministerial) documentation, however, suggests they were so only to a very lim-
ited extent. The main reasons for this are, first, that bureaucratic obstacles hin-
dered speedy processing of applications and provision of aid, with these obstacles
compounded by corruption scandals and the lengthy court proceedings to which
they gave rise; secondly, the national government tried to navigate the crisis in
a short-term, ad hoc way by adopting small relief packages rather than bigger
ones that would support Italy’s subnational authorities and their very different
economies in a more holistic manner.
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By and large, the effects of the pandemic on subnational financing and fiscal
relations were shaped by five factors (OECD 2020: 16). First, the degree of
decentralisation and spending responsibilities: intergovernmental fiscal rela-
tions in Italy are characterised by a centralised tax system and a significant
decentralisation of spending responsibilities. This gives rise to a noteworthy
vertical fiscal gap that applies to both the local and, above all, the regional
level. Resources in ‘health federalism’ are channelled to regions through their
own tax revenues, shares of national taxes and national equalisation transfers
sustained by central value-added tax (VAT) revenue. Given that the regions
have markedly different fiscal capacities, and that health care varies widely
across the country, equalisation is crucial. Secondly, the characteristics of sub-
national government revenue: subnational governments in Italy rely heavily
on grants and subsidies.

The remaining three factors to which the OECD points when addressing the
territorial impact of the pandemic are the ability of subnational governments to
absorb exceptional stress (‘fiscal flexibility’); the fiscal health conditions of sub-
national governments; and the scope and efficiency of support policies. Empirical
evidence shows that all these factors were highly compromised in Italy, a state
which for the past 10 years had suffered from severe fiscal consolidation measures
and in which the debt burden (reaching 134.8 per cent of GDP in 2019) has been
posing serious constraints on government public spending and on the implemen-
tation of expansionary fiscal reforms.

1.5 Findings and policy implications

When the Covid-19 pandemic hit Italy, the country was about to celebrate the
50th anniversary of the establishment of ordinary regions — special ones having
been in place since 1948. With the powers of the regions having been enhanced by
reforms over the course of more than seven decades, the time was ripe for recon-
sidering Italy’s territorial structure. In this regard, three sizeable and politically
and economically strong regions in the north — Lombardy, Veneto, and Emilia-
Romagna — were about to conclude agreements with the national government
on the transfer of additional legislative powers (and related funds) in a long and
significant list of areas, one ranging from environmental protection to education,
from airports to labour security and protection, and from foreign trade to disaster
management, among other things. The process was stalled by the pandemic — but,
ironically, these regions were the worst affected by it, which raised the question of
whether greater regional autonomy is indeed desirable or not (Malo 2020).

Finally, in September 2020 a national referendum endorsed a constitutional
reform that reduces the size of both chambers of the national parliament by one-
third, thereby further limiting the already feeble link between the Senate and the
regions and making it politically more difficult to table a reform that transforms
the Senate into a chamber of regional representation — a proposal that, as noted
above, has been on the agenda unsuccessfully for decades.
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The pandemic is likely to impact strongly on these ongoing reform processes.
It is too soon to tell what its institutional consequences will be, particularly given
that at the time of this writing Italy was still in the midst of an unfolding health
and economic emergency. Nor is it possible to say whether a more centralised or
more decentralised structure of the country would have led overall to better or
worse management of the pandemic, since performance varied markedly among
the regions. It is certainly the case, however, that the emergency revealed the
main weaknesses of the Italian regional system: the unclear division of pow-
ers between the centre and the regions; weak intergovernmental relations; and
the high degree of asymmetry in powers, administrative capacity, and political
strength among the regions (Clementi 2020).

As regards the division of powers, the constitutional reform adopted in 2001
increased the role of the regions but also created a number of overlaps and poten-
tial conflicts; above all, it by no means enhanced the ‘federal spirit’ (Burgess
2012). Rather, in the political and academic debates, sentiments against regional
autonomy are generally on the rise. As happened after the global financial crisis
of 2009/10, the pandemic confirmed that the division of powers in Italy is not
sound enough to resist a moment of crisis — indeed, Covid-19 has amplified
the debate between those advocating greater centralisation and those supporting
greater regional autonomy.

With regard to IGR, the absence of a territorial chamber and the structural
weakness of the existing bodies for intergovernmental cooperation, notably
the Permanent Conference, reduced regional involvement to a mere formality,
with the state having appropriated all powers at the height of the emergency.
At times like these when strong coordination is needed, the role of mechanisms
that are effective in representing the voice of subnational entities becomes cru-
cial. If the mechanisms are ineffective, as in the case of Italy, joint decisions
simply become top-down impositions and the involvement of regions, a sham.
The inefficiency of multilateral IGR mechanisms encourages the more power-
ful regions to engage in bilateral negotiations, thus accentuating the asymme-
try inherent in the design of the territorial set-up and arousing jealousy among
the regions.

Strong pre-existing de jure and de facto asymmetries among the Italian
regions became ever more acute during the pandemic. Regional performance in
tackling the emergency, especially in the area of health care, was mixed. Some
regions fared extraordinarily well despite severe cuts over the past decade due
to the debt-cutting policies, while others made serious mistakes, such as placing
Covid-19 patients in elderly homes. Differences in performance were reflected
in the political sphere, with some regional presidents increasing their popular
support and others losing it in elections held in September 2020.

In sum, Covid-19 has placed the tensions between calls for further decentral-
isation and for re-centralisation under the spotlight. At the same time, ongoing
reform processes stand to be significantly impacted, and their trajectory will not
be the same as it would have been without the pandemic. The main pressure is
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no doubt for public health care to undergo a certain degree of re-centralisation.
Even though most regions reacted well, the dominant discourse focuses on their
large differences in terms of services, resources, and performance, and it is not
unlikely that the opportunity will be seized to introduce stronger national con-
trol (Ciardo 2020). For some reason, the predominant sentiment in both politics
and academia is the fear that regional differentiation might impair the equal
protection of social rights.

Some reforms in the Italian regional system are indeed necessary, and the pan-
demic has made this all the more evident. As to the content of the reforms, how-
ever, opinions that were all but unanimous before the pandemic became ever
more divided during it. These divisions of opinion will probably slow down,
rather than speed up the necessary reforms and intensify, rather than subdue,
conflicts between the centre and the territories.

Note

1 Sections 1.2.1, 1.2.2, 1.4.3, and 1.4.5 were written by Elisabeth Alber and Erika
Arban; Section 1.2.3 by Paolo Colasante; Section 1.4.2 by Paolo Colasante and Adriano
Dirri; Section 1.4.4 by Adriano Dirri; and Sections 1.3, 1.4.1, and 1.4.6 by Elisabeth
Alber. The Introduction and section 1.5 were written by Francesco Palermo.
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DECENTRALISATION AND
COVID-19

Stress-testing the Spanish territorial system

Mikel Erkoreka, Mireia Grau Creus and Mario Kélling

2.1 Introduction

In mid-March 2020, the Spanish government triggered the constitutional
mechanisms that were necessary for it to declare a state of alarm and embark
on drastic measures to combat the spread of Covid-19, measures that involved
curtailing fundamental rights. This was the first time the country had faced a
deadly nationwide pandemic. It took the institutional and political system by
surprise, deprived as it was of any experience of reacting to crises of this kind
as a decentralised entity; moreover, Spain was far from placid when the virus
struck, finding itself amidst turbulence blowing in from different social and
political fronts.

This chapter sets out to examine how the country’s governance system and
territorial model responded to the stress test forced on it by the Covid-19 pan-
demic. The analysis covers the period from March to October 2020, which
allows us to consider how institutional responses and intergovernmental relations
(IGR) evolved between the domestic outbreak of the coronavirus and the start of
a second declared state of alarm.

To set the scene, Spain has an area of 506,000 km? and a population of
46.3 million, making it the second-largest country by size in the European
Union (EU) and the fifth largest by population. A high proportion of the popu-
lation lives in urban areas, and the country has a number of sizeable cities — the
two largest are Madrid and Barcelona, which have populations of 6.2 million and
5.2 million, respectively. Spain’s population density is lower than that of most
other Western European countries.

The 1978 Constitution introduced a form of political organisation that saw
the country shift from a highly centralised system to, according to some, a quasi-
tederalarrangement. At present, Spain is divided into 17 autonomous communities
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(ACs) and the autonomous cities of Ceuta and Melilla. Decentralisation has
been moderately successful, although for years experts have been calling for the
Constitution to be revised in order to reflect the current reality of the territorial
model and establish a federal framework ensuring an equilibrium between unity
and diversity, shared rule and self-rule.

Spain is credited with one of the best-performing health systems in the
world, having been ranked 15th in the Global Health Security Index in 2019
(Johns Hopkins Bloomberg School of Public Health 2019). Life expectancy
in Spain is the highest in the EU, and social inequalities in health are less
pronounced than in many other countries. However, an ageing population
and the associated increase in chronic diseases pose some risks to the system’s
sustainability.

After the global financial crisis of 2008 and the prolonged recession that
ensued, public spending on health decreased for several years before begin-
ning to increase again recently. Since 2014 the trend has been towards an
increase in expenditure per capita in all ACs. However, the differences
between the ACs are important. There is in 2019, on the one hand, a group
of ACs with expenditure of about EUR 1,200 per inhabitant (Andalusia,
Madrid, Catalonia, and Murcia) and, on the other, a group where it is about
EUR 1,700 (Basque Country, Navarre, and Asturias). In general terms, in
2019 health spending per capita in Spain was more than 15 per cent lower
than the EU average (OECD and European Observatory on Health Systems
and Policies 2019).

As regards the political landscape, Spain has been in crisis mode for a decade.
The economic and financial crisis has led to the so-called crisis of representative
institutions in which there has been a huge loss of popular confidence in aspects
of the democratic system. At the same time, the secessionist conflict in Catalonia
intensified in 2012, culminating in 2017 in a unilateral declaration of independ-
ence. This was followed by the application of article 155 of the Constitution,
which empowered the central government to remove the Catalan government,
impose direct rule, dissolve the parliament, and call for snap elections that took
place on 21 December 2017.! In parallel, the leaders of the independence move-
ment were prosecuted and jailed.

The conflict in Catalonia has hindered reforms of the territorial model, for
example, of the Senate or the territorial funding system. More widely, reform
initiatives in general have not been successful, due to, among other things,
party politics. From the mid-1980s to the mid-2010s, Spain’s party system was
dominated by a straightforward competition between the social-democratic
Spanish Socialist Workers Party (PSOE) and the conservative People’s Party
(PP). Since 2014, however, the leftist Podemos party and the centre-right liberal
Ciudadanos have entered the national arena, the moderate nationalist Catalan
forces have collapsed, and a radical-right populist party, Vox, has emerged
with strength. Due to the fragmentation and polarisation of the party system,



Spain 35

since 2015 no party has been able to form a stable governmental majority after
elections.

The fragmentation of the party system intensified after the 2019 general elec-
tions, when 22 parties obtained representatives in the Congress of Deputies, the
lower house of the Spanish parliament. In January 2020, a minority left-wing
coalition government consisting of the PSOE and Unidas Podemos (‘United We
Can’) came to power. This first Spanish-wide coalition government since the
Second Republic (1931-1939) had a long to-do list. After years of austerity pol-
icies, the new government wanted to increase public spending; it was also ready
to start a dialogue with political parties in Catalonia on how to resolve the crisis
in the region.

In contrast to the turbulent political panorama, economic growth remained
solid before the outbreak of the 2020 pandemic. Nevertheless, in November
2019, the European Commission decreased its gross domestic product (GDP)
growth forecast for Spain from 2.6 per cent to 1.9 per cent. Growth rates were
expected to slow down even further in 2020 to 1.5 per cent, which was already
worrisome given the size of the country’s public debt burden.

The coronavirus’s entry into Spain was confirmed on 31 January 2020, when
a German tourist on the Canary Islands became the country’s first case of Covid-
19. Community transmission had begun by mid-February; at the beginning of
March, Spain recorded its first Covid-19 fatality, and by 13 March, cases had
been confirmed in all the ACs, with the death toll rocketing. At the start of
June, there were no reported fatalities, but afterwards the number of cases again
increased. In September, health authorities were detecting greater numbers of
new infections than they had witnessed in April and May.

Nevertheless, July had marked a turning point. The situation in that month
was very different than in the months before it. During the first wave of
infections — only serious cases were recorded; from July onwards, many of those
who tested positive had but minor symptoms or were asymptomatic, a shift that
pointed to the onset of a second, and more expansive wave of the pandemic. As at
the end of October, health authorities had detected more than 1.2 million cases,
and there were more than 36,500 confirmed deaths (Centro de Coordinacién de
Alertas y Emergencias Sanitarias 2020). These statistics placed Spain among the
worst-affected countries in the world.

2.2 The federal constitutional and legislative framework

Since the 1980s, Spain developed from a unitary state with a long-standing cen-
tralist tradition into a highly decentralised state. However, the Constitution does
not clearly establish a decentralised system; instead, it contains rules and proce-
dures to be followed in order to achieve self~government. Some competences are
expressly attributed to the central state (Constitution, article 149), whereas all
matters not allocated to it may be assumed by the AC (Tudela and Kélling 2020).



36 Mikel Erkoreka et al.

In 2020, the ACs had assumed most of the competences available to them, such
as health, disaster management, education, and regional economic development.
Nevertheless, the central state continued to maintain, as it does generally, the
responsibility of coordinating state-wide policy-making.

In regard to the health-care system, it is based on the principles of univer-
sality, free access, and equity. Coverage is funded mainly by taxes, and care is
provided predominantly within the public sector (Bernal-Delgado, et al. 2018).

Responses to the Covid-19 crisis were based largely on the constitutional
provisions regulating one of the three types of states of exceptionality: that of
the state of alarm. Of the three exceptional regimes provided for in article 116 of
the Constitution and in Organic Law 4/1981 — the states of alarm, emergency,?
and siege® — only the state of alarm expressly provides that it may be declared
in the event of health crises such as epidemics and situations of serious pollution
(Organic Law 4/1981, article 4(b)). However, the Constitution establishes several
limits (article 116(2)): measures taken under a state of alarm must be temporary,
confined to a specific area, and restricted to what is necessary to contain the
emergency.

Furthermore, if the emergency is limited to a specific AC, the latter can
request that the central government declare a state of alarm in its territory. The
central government or the government of the affected ACs may serve, in case
of a state of alarm, as the competent authority. Accordingly, the authorities have
a wide margin of discretion to determine measures under a state of alarm — for
example, the first state of alarm was decreed in 2010 solely to maintain control of
Spanish airports following a strike by air-traffic controllers.

The Organic Law 3/86 on Special Measures in Matters of Public Health lists
the conditions under which the central or AC health authorities may, within their
jurisdictions, adopt public health measures in times of emergencies. According to
article 3, health authorities may, in addition to general preventative actions, take
appropriate measures for the control of persons who are or have been in contact
with infected persons or their immediate environment, as well as take measures
necessary to prevent the risk of transmission.

2.3 Preparedness for a national disaster:
The institutional framework

As mentioned, Spain had no experience of dealing with a disaster like Covid-19.
For instance, unlike the rest of Europe, it had not been affected by either SARS
(Severe Acute Respiratory Syndrome) or MERS (Middle East Respiratory
Syndrome). The country has, however, been embroiled in a long-term conflict
with the terrorist organisation ETA (Basque Homeland and Liberty) and, since
the early 2000s, with international jihadism. The Madrid terrorist bombings of
11 March 2004 led (temporarily) to improved coordination among the National
Intelligence Agency, the armed forces, and the police and security forces of
the ACs.
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In 2013, the National Early Warning and Rapid Response System, or Sistema
Nacional de Alerta Precoz y Respuesta Rapida (SIAPR), was created. Within this
system, the Coordination Centre for Health Alerts and Emergencies — a Spanish
health ministry department — assumes the functions of coordination, notifica-
tion, and evaluation of epidemiological or pandemic crisis. STAR P was favourably
evaluated in the Global Health Security Index 2019, although it was ranked low
for its ability to prevent and react to pandemic challenges — in particular, because
the only intergovernmental relations for which it provides involve meetings at the
lower administrative level rather than engagement between the central govern-
ment and ACs (Arteaga 2020). As it proved, the Coordination Centre for Health
Alerts and Emergencies was quickly overwhelmed by the Covid-19 crisis at its
outset in March 2020 and unable to collect data in a timely, orderly way.

2.4 Rolling out measures to contain the pandemic

In analysing the evolution of the framework of action at federal and state level,
it is necessary to differentiate between four consecutive stages of pandemic

response, as shown in Figure 2.1:

1. the period of the appearance and spread of the virus prior to the declaration
of the first nationwide state of alarm (late January—13 March);

2. the period in which the first state of alarm was in force and was then de-
escalated (14 March—21 June);

3. the period of the ‘new normality’ (22 June—24 October); and

4. the period of the second nationwide state of alarm (25 October—9 May 2021).
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2.4.1 Taking the initiative

The virus began to spread erratically and unevenly across Spain and its ACs at the
end of January 2020. In this first stage, the ACs played a leading role in taking
measures to contain it, albeit in an uncoordinated, under-planned fashion, with
each AC applying measures of its own depending on the prevalence of the virus
in its territory. The measures failed to curb the increase and spread of cases in the
country as a whole.

On 9 March, by which point there were already more than 1,500 confirmed
cases, the central government issued initial warnings and countrywide recom-
mendations; on 13 March, when the figure had exceeded 7,500, Prime Minister
Sanchez (in office since June 2018) announced a nationwide state of alarm. In
a comparative perspective, Spain was a notable laggard in raising the level of
response, given that other countries had done so when they reached 1,000 con-
firmed cases (Timoner 2020).

2.4.2 Federal action

Spain’s state of alarm was declared under Royal Decree 463/2020, which came
into force on 14 March 2020 and conferred full responsibility on the national
government to manage and implement measures for addressing the Covid-19
crisis. Such measures included placing the country under a lockdown compelling
people to stay at home, as well as ensuring the supply of goods and services needed
for health, food, and power. On 29 March, under Real Decreto-ley 10/2020, all
non-essential workers were ordered to remain at home for 14 days. In addition,
the central government adopted legislative measures addressing health matters
and the economy at large, with the focus on small and medium-sized enterprises,
the self-employed, persons aftected by the lockdown, and the tourism industry.

The declaration of the state of alarm allowed the central government to sus-
pend, and then assume, the powers of the ACs for a period of 15 days. The Prime
Minister delegated authority to the ministers of health, defence, internal affairs,
and transport, mobility, and urban affairs in their respective areas of responsi-
bility, with any residual responsibility being assumed by the Minister of Health.

With the creation of the mando iinico (single command), the Minister of
Health formally assumed the responsibility for decision-making and coordina-
tion of health policy decisions in the 17 ACs. The ministry was supported by the
research organisation, the Institute of Health Carlos III (ISCIII), which managed
the country’s epidemiological surveillance in coordination and collaboration
with the ACs.

Considering that health competences have been in the hands of the ACs for
almost two decades, the central government’s position to undertake coordination
was weak. During the first weeks, the Ministry of Health could not obtain and
provide operational data, let alone coordinate joint actions with the ACs in, for
example, the procurement of protective clothing and masks (Kolling 2020).
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The economic and social costs of the lockdown were very high. To address
this situation, the central government approved the mobilisation of nearly EUR
200 billion, an amount to account for about 20 per cent of the Spanish GDP
(see section 2.4.6 for a fuller discussion). The pandemic also caused serious inter-
ference with the Congress of Deputies, as the latter’s parliamentary activity was
reduced to a minimum — basically, to voting several times to extend the state of
alarm. This reinforced the traditionally weak position of the Spanish parliament
vis-a-vis the executive, all the more so given that the proclamation of the state
of alarm further strengthened the executive. Nevertheless, the Congress retained
important leverage by virtue of its role in approving the state of alarm and its
extensions (Kolling 2020).

At the request of the government, the Congress authorised six extensions of
the state of alarm, which ended on 21 June 2020 (see Table 2.1). The first exten-
sion, from 25 March to 11 April, was passed with the support of 269 of the 350
members of the Congress; only the members of Vox abstained. However, in sub-
sequent votes the level of criticism increased, with the PP, which abstained in the
votes for the third and fourth extensions, voting against the fifth and sixth exten-
sions. In addition, the pro-Catalan independence parties, the left-wing Esquerra
Republicana de Catalunya (ERC) and conservative Junts per Catalunya (JxC), voted
against the fourth extension after unsuccesstully trying to get the central gov-
ernment to agree to convene a ‘negotiation table’ with the Catalan government
in exchange for a vote for another extension.

The increasing polarisation in Parliament was also reflected in major demon-
strations against the Spanish government in April and May 2020. These were
organised mainly by Vox and partly by the PP; however, neither party was able
to benefit significantly from the crisis.

On 28 April 2020, the Spanish government presented a four-phase ‘Plan for
the transition to a new normality’. The first phase — entailing reopening small
shops and allowing café terraces to operate at 50 per cent capacity and places of
worship, at one-third — came into force in some provinces on 4 May. The restric-
tions were thus gradually lifted by 21 June. Although the ACs did not participate
in the declaration of the state of alarm, the plan to move from the state of alarm

TABLE 2.1 Spain: Congressional voting on extensions of the state

of alarm

Extensions and dates Votes in_favour Votes against ~ Abstentions
1.25/03/2020 321 0 28
2.09/04/2020 270 54 25
3.22/04/2020 269 60 16
4.06/05/2020 178 75 97
5.20/05/2020 177 162 11
6.03/06/2020 177 155 18

Source: Congress of Deputies (2020).
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to the ‘new normality’ in late June was developed in close collaboration between
the central government and the governments of the ACs (Marcos 2020a).

In May, the central government announced new legal mechanisms that would
facilitate the implementation of measures in ‘co-governance’ with the ACs with-
out having to impose another state of alarm, albeit that at the time of this writ-
ing in October, the government had not submitted any legislative proposals to
Parliament. During the ‘new normality’, it thus decided to coordinate decisions
with ACs and clarify the ways in which they could adopt the state of alarm in
their territories. For example, after an emergency meeting with health officials
from the ACs, the government on 17 August announced new social-distancing
measures across Spain, but it was in the hands of the ACs to implement them.
Similarly, until mid-September, central government efforts were directed largely
towards engaging with ACs to coordinate minimum standards for reopening
schools.

However, some of the measures by the autonomous and local administra-
tions were annulled in the courts, especially those restricting fundamental rights
(mobility and social gatherings, for example), as it was ruled that they could be
valid only in a constitutionally provided state of alarm. From August to October
2020, the number of new infections increased sharply, marking the second wave
of the pandemic, and during this period, the government reached agreement
with most of the ACs on thresholds for local lockdowns. The Community of
Madrid, one of the ACs with the highest rates of infection early in the second
wave, imposed local lockdowns in terms of these criteria, but the Madrid High
Court ruled that the central government could not limit fundamental rights
without resorting to a state of alarm. As a consequence, the central government
imposed a selective state of alarm of 15 days in parts of the AC Madrid — this
was a ‘surgical’ intervention that restricted entry and exit only in the concerned
municipalities.

By mid-October, the second-wave pattern of spiked rates of infection had
spread throughout the country. Faced with this situation, 11 ACs — including
Catalonia and the Basque Country — asked that the central government declare a
new general state of alarm to avert the need for court approval of their measures
and thereby improve their speed of response and ability to take further action,
such as imposing nightlife curfews and additional mobility restrictions.

On 25 October 2020, the central government declared a second nationwide
state of alarm in Spain, doing so with the approval of the Congress (194 votes
in favour, 53 against, and 99 abstentions), and, controversially, ordering it until
9 May 2021. The measures attendant on the declaration were set out in Royal
Decree 926/2020 of the same date and included perimetral lockdowns, restric-
tions on social and religious gatherings, and a mandatory nationwide curfew
between 23:00 and 6:00. In contrast to the first state of alarm in March, the sec-
ond was implemented in a decentralised manner and managed primarily by AC
governments. Measures taken under it were less severe than those under the first,
as no lockdown was involved.
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2.4.3 State action

Before the declaration of the state of alarm, the ACs played a leading role in
adopting preventative measures. In the most affected ACs, measures were decreed
that closed educational centres (for example in Madrid and the Basque Country),
placed restrictions on social gatherings, and introduced the first perimetral lock-
downs (in La Rioja and Catalonia). On 13 March 2020, merely a few hours
before the declaration of the state of alarm, the Basque government decreed
a state of health emergency that enabled it to take drastic measures at the sub-
national level. The least affected ACs, by contrast, delayed taking measures to
contain the pandemic and, when they did, imposed relatively lax restrictions.

The situation changed dramatically when the first state of alarm came into
effect on 14 March. Finding themselves under the sole command of the cen-
tral government, the autonomous administrations lost their decision-making
capacity albeit that they remained responsible for the management of centrally
issued instructions. In other words, this intervention in self~-government did not
bring the activities of autonomous administrations to a halt at either the parlia-
mentary or executive level but instead placed them at the service of the central
government.

Working as they did within the limits established by the central government,
the autonomous governments still had a certain margin of discretion in planning
and implementing their public policies. This led to, among other things, compe-
tition between ACs in acquiring medical resources on the international market,
an uneven ratio of detection tests per inhabitant and territory, heterogeneity in
the statistical data provided by ACs, differences among the ACs in models of
cooperation between the public and private health-care sector, and obstacles to
transferring patients and resources between ACs.

In addition to the improvement of the health indicators, the transition plan to
the ‘new normality’ referred above was driven largely by pressure from the AC
governments in the face of wishes by Congress to extend the state of alarm. The
plan, agreed with the ACs, involved a gradual de-escalation in four phases. The
transition from one phase to the next was decided by the central government
on the basis of public health indicators such as an AC’s number of cases and the
capacity of its health-care system. In this fashion, restrictions were lifted phase
by phase, territory by territory.

Having met the requirements, Galicia was, on 15 June 2020, the first AC to
obtain central government authorisation to move to the ‘new normality’. On
19 June, the Basque Country and Cantabria also made this transition, and free
movement between these neighbouring ACs was re-established. On 21 June,
after 98 days, the state of alarm ended throughout the country. In the new nor-
mality, free movement between ACs was restored.

During the transition to the new normality, the ACs gradually recovered the
competences and functions that had been centralised under the single command
of the central government, giving way to a scenario of co-governance of the
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pandemic between the central government institutions and the ACs. After the
end of the state of alarm, the AC executives exercised their powers in manag-
ing their health-care systems, in organising Covid-19 tracking mechanisms, in
developing and implementing containment measures, and in applying policies
on social protection and economic reactivation. For example, ACs could decide
on the use of masks, restrictions on gatherings, and certain social distancing
requirements. They also developed their individual procedures for managing
the start of the academic year and, in cases, imposed restrictions on mobility or
selective confinements. Although there were differences among them, especially
with respect to efficiency and periods of implementation, the ACs all applied
similar measures and restrictions.

The second countrywide state of alarm, decreed at the end of October 2020,
provided the ACs with the legal instruments to enforce more severe measures in
fighting the pandemic. Furthermore, the ACs preserved the power to approve
and implement measures at the regional level within the general framework set
by the state of alarm. After the declaration of the second state of alarm, the ACs
introduced new restrictions on mobility — including perimetral lockdowns — and
social life, for example by limiting social gatherings to six people or closing bars
and restaurants.

2.4.4 Local government action

Local governments in general kept a low political profile. The pandemic did
not significantly alter the framework of either their functional or administrative
competences, and as a result, they continued to take responsibility for providing
basic everyday services and goods.

Given that local governments do not have relevant competences in health
matters, their role in containing the pandemic focused on implementing and
enforcing restrictive and preventative measures — notably, municipal police forces
were central in this undertaking — and in regulating economic activity within
the scope of their competences, for example in matters related to the customer
capacity and opening hours of bars and restaurants.

Similarly, depending on the needs and characteristics of each municipality,
local governments adopted and funded social measures to help especially vul-
nerable groups and facilitate social cohesion, for instance through assistance in
paying for housing or support to poor families. They also promoted plans and
policies to aid economic recovery at the local level, for example through local tax
incentives and reductions or by subsidising bonds to stimulate local commerce.
Finally, it is worth noting the work of local governments in supporting cultural
activity and cultural agents, a sector that was severely affected by the lockdown
restrictions.

Local governments, mainly from the de-escalation onwards, had to adapt to
the decisions of the respective AC executives. Nonetheless, with the exception of
some isolated episodes, relations between local and autonomous administrations
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were generally collaborative. During the pandemic in 2020, no additional or
extraordinary mechanisms of horizontal municipal cooperation were developed
that exceeded the autonomous sphere; one way or another, organised local gov-
ernment did not play any significant role in this regard.

2.4.5 Intergovernmental relations

In the absence of any constitutional provision of shared rule involving the ACs,
Spanish intergovernmental relations (IGR) were developed at the initiative of
the central government authorities. IGR was envisaged initially in terms of
inter-administrative interaction (and was contained in legislation on adminis-
trative cooperation) and it developed a strong administrative profile and func-
tioning. Actually, most of the intergovernmental political interaction took place
within parliamentary and intraparty arenas. In 2004, the central government
established an intergovernmental forum of premiers, the Premiers’ Conference
(Conferencia de Presidentes), in order to promote an IGR institution that poten-
tially could absorb some of the intergovernmental interaction usually debated in
other arenas.

Spain’s IGR system has at least six characteristics: hierarchical structure and
functioning; a strong bilateral approach (central government and each individ-
ual AC); a lack of horizontal interaction; a deeply sectoral approach; a focus on
administrative implementation; and large diversity (Arbds et al. 2009; Pérez-
Medina 2020). Over the past decades, two mechanisms have fostered IGR:
intergovernmental sectoral and multilateral forums, which are meant to bring
the central government and AC ministries together to discuss and agree on pol-
icy issues, and the compacts (convenios), that is, administrative mechanisms for
financing the implementation of central government policies in the ACs.

Intergovernmental sectoral forums accord central government authorities a
commanding role (for instance, they set the agenda and call meetings) and, in
some cases of fundamental importance, such as the forum on financing ACs, a
casting vote that overrules the others. As for convenios, they are always welcome
in that they provide ACs with external financing, but they reveal the influence
of central government spending-power in policy areas that do not usually receive
media attention. These features explain, at least in part, the very limited impact
that Spain’s IGR system has made in building solid political and institutional
trust. Shared rule has never developed in its strict sense of involving subnational
governments within nationwide decision-making processes.

In a decentralised country like Spain, where implementation powers in health
matters fall exclusively under the ACs, it was clearly impossible to manage the
Covid-19 crisis without intergovernmental cooperation (Ledn 2020). However,
as Capano (2020) said in remarks on Italy’s management of the pandemic, ‘If
you are not prepared for the (un)expected, you can be only what you already
are’. This meant that the first response was a hierarchical one that centralised all
powers in a single decision-making unit by declaring the state of alarm. The ACs
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were left on the sidelines because, leaving political considerations aside, there are
no legal or institutional provisions for them to play any role at all.

The IGR system came into play right after the declaration of the state of alarm
and the publication in the Official Gazette of all measures that were adopted,
when the Prime Minister called for a meeting with the AC premiers. As said,
meetings of the Prime Minister and AC premiers were institutionalised in 2004,
but prior to Covid-19, only six of these had been held, with the meetings rarely
attended by all of the AC leaders — facts which reflect the weakness of Spain’s
federal culture and the problems of trust that have beset IGR for many years.

In a videoconference on 15 March 2020, two days after the declaration of
alarm, the Prime Minister informed the AC premiers (17 out of 17 ACs) of the
measures and asked them to commit to ‘unity of action” and loyalty. An institu-
tional manifesto confirming their commitment was released after the meeting, a
benchmark in the history of this high-profile IGR mechanism. All the premiers
signed it except the Catalan leader, who voiced his disagreement with the unitary
command structure and what he regarded as an encroachment on subnational
powers (Marcos 2020b). Although the premier of the Basque Country signed
the manifesto, he too expressed strong opposition to what he saw as Spain’s hier-
archical and centralised approach to the crisis, declaring that ‘cooperation and
collaboration do not mean [acceptance of or entitlement to] imposition’ (Vega
and Segura 2020).

As the extensions of the state of alarm were approved one after another by
the Congress, the perception that the central government’s idea of cooperation
was entirely top-down in orientation started to spread, in the process sparking
criticism by other premiers. Given that these criticisms arose across the political
spectrum and that the central government — a minority coalition — was in need of
support in parliament on issues other than Covid-19, the federal-level approach
to cooperation was reappraised, with the central government opening the door
to some degree of participation by ACs in decision-making on the pandemic.

The wording used to describe this new approach was itself a novelty in the
Spanish context. In view of the hierarchical connotations that the phrase ‘inter-
governmental cooperation’ had acquired over the decades, the new word —
‘co-governance’ — was chosen to stress the sense of an equalising or levelling of
the status of the participants. In early May, the Spanish Ministry of Health issued
a ministerial order (Order SND/387/2020 of 3 May 2020) aimed at regulating
the role of the ACs in decision-making on the de-escalation phase. Although
for some it was far too much, and for others far too little, the point is that it was
acknowledged that the lack of institutional instruments for enabling the ACs to
participate in state-wide decision-making processes was a problem linked to an
unfit decentralised setting and not just to an ‘incomplete’ institutional setting, as
it used to be defined.

In any case, and in spite of all the ups and downs, during the 98 days of
the state of alarm, the Prime Minister and AC premiers’ meetings stood out
as the main forum for coordination, consultation, and reaching agreement on
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managing the pandemic. Virtually inoperative until the onset of Covid-19, this
forum met on 16 occasions (15 of them online) while the state of alarm was in
effect. In addition, the Inter-Territorial Council for the Health System had a
prominent role. Throughout the state of alarm, it met online twice a week to
exchange information and reach agreement on, for example, common standards
for tests for Covid-19, closing bars, restricting smoking in public spaces, and
measures in residences for the elderly.

Other lower-profile intergovernmental mechanisms also saw a revival — more
than a hundred sectoral meetings were held between March and September
2020, whereas in the whole of 2019 there had been less than 50 (Marcos 2020a).
Nevertheless, due to their entrenched sectoral perspectives and traditionally com-
partmentalised vision of public administration, these mechanisms did not con-
tribute to providing the breadth of perspective the pandemic response required.

As regards the views of the actors on the functioning of the IGR mechanisms,
most of the AC premiers stressed the usefulness of the Premiers’ Conference
despite its purely informative nature and their passive, subordinate role in pan-
demic management. The regularity of the meetings and the need for a problem-
solving approach probably had its benefits, one of which seems to have been to
re-humanise political adversaries after years of polarisation. In a television inter-
view with the premier of Castilla La Mancha, a PSOE leader, the presenter asked
him to rate the behaviour of the Catalan premier at these meetings on a scale of
‘bad, very bad, worse’, a question intended to elicit the antagonism the PSOE
customarily has towards leaders of the Catalan government. To the surprise of
the TV presenter (and no doubt the audience), he replied that the atmosphere
of the meetings was actually always constructive and that many of the Catalan
premier’s proposals were sensible (Costas 2020).

Even allowing that this is a single anecdote without empirical data to support
it, what should not be underestimated, in a context as polarised as Spain’s, is the
potential importance of high-profile IGR mechanisms as a means to pave the
road towards de-polarisation by bringing tough adversarial politics into a space
of fair play. In this regard, relationships between ACs traditionally have been
poor; however, during the pandemic no additional or extraordinary instruments
of horizontal cooperation among them were established. Horizontal cooperation
was limited mainly to bilateral agreements between neighbouring ACs.

2.4.6 Intergovernmental fiscal relations

The system of financing the ACs in Spain has an asymmetrical character and is
regulated under two differentiated regimes: the so-called common regime and
the foral regime. The common regime is applied uniformly to all the ACs on
the Spanish peninsula,* except for the Basque Autonomous Community and
Navarre, which are ruled under the foral regime. Based on their historical and
political circumstances, the Basque Country and Navarre preserve a singular
and privative foral system of financing and self-government, which provides
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them with broad fiscal and financial power in contrast with the common regi-
men ACs. Questions related to the system of financing the ACs occupy a large
part of the debates on the territorial organisation of power in Spain. With regard
to social security, its economic management falls under the exclusive powers of
the central government, which finances the pension system and unemployment
benefits, among other things.

Following the declaration of a state of alarm, the central government played
a prominent role in initiating measures on social protection, economic recovery,
and employment. The range of measures was extensive and includes institut-
ing the mechanism, Temporary Employment Regulation Dossiers (Expedientes
de Regulacion Temporal de Empleo); the creation of a minimum living wage (safe-
ty-net income of between EUR 462 and 1,015 for the neediest of families); the
mobilisation of more than EUR 150 billion in public guarantees to ensure the
liquidity and solvency of the business sector; and various plans for reactivating
consumption (De la Fuente 2021; KPMG 2020).

Pending the arrival of European funds and fiscal reforms that might be imple-
mented in the 2021 budgets, these measures were funded mainly through the
deficit and public debt. The Spanish central bank, Banco de Espaiia, predicted that
the deficit would be above 10 per cent of GDP and that public debt would rise
by more than 20 points to greater than 115 per cent of GDP in 2020 (Banco de
Espana 2020). The ACs and local governments also formed their own plans of’
action to confront the health crisis, strengthen the health and social protection
systems, and apply measures to support the revival of economic activity and con-
sumption. The tax authorities of the Basque Country and Navarre, like those of
the central government, also used fiscal policy to introduce flexibility into tax
obligations and establish fiscal incentives to boost economic recovery.

The budgetary policies of the public administrations were conditioned by the
Budgetary Stability Law, which was passed in 2012 in the context of the European
rescue in Spain and sets strict targets for deficit, public debt, and expenditure.
The deficit targets set for 2020 were 1.8 per cent for the public administration
as a whole (0.5 per cent, the central administration; 0.2 per cent, the ACs; 0 per
cent, local governments; and 1.1 per cent, social security). However, in March
2020 the EU activated the ‘general escape clause’, which allows member states
facing severe economic shock not to meet the deficit and debt objectives required
by the Stability and Growth Pact.’

Due to the ACs’ limited financial autonomy, the central government had to
provide financial assistance to them through advances on accounts, down pay-
ments from the liquidated 2018 fiscal year, and other extraordinary funds and
resources. These transfers made it possible to reduce the margin of deviation
in the deficit and debt targets of the ACs of the common regime. In summer,
the Basque Country and Navarre, whose regime of financing is independent of
the pattern of flows described above and is ruled by the principle of unilateral
risk, bilaterally negotiated the adjustment of their deficit (which increased to
2.6 per cent) and debt targets for 2020 with the central government. Later, at
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the end of September 2020, the government suspended the application of the tax
rules in 2020 and 2021 for all public administrations (La Moncloa 2020a). This
decision authorised public administrations to relax their budgetary policies, allow-
ing them to increase public spending. However, the central government urged
the common regime ACs to limit their deficit in 2021 to 2.2 per cent; of this, the
centre would assume 1.1 per cent through an extraordinary transfer of funds.

Aside from the regular system of financing, the central government approved
a non-repayable fund of EUR 16 billion so that ACs could confront the impact
of the pandemic (Ministry of Finance 2020). The Covid-19 Fund, made up of
four sections of unconditional transfers, created tensions among the governments
of ACs due to the criteria for revenue-sharing established by the central govern-
ment. The distribution to ACs of the first and third sections (EUR 9 billion in
total) was based on health variables. The second section, of EUR 2 billion and
associated with education, was shared out according to the youth population
ratios of each AC. The fourth section of the fund, to which EUR 5 billion was
assigned and which excludes the Basque Country and Navarre, was aimed at
compensating for the drop in tax revenues.

With the precedent of the Covid-19 Fund on the table, the sharing of EU
recovery funds led to a new debate among ACs and the central government
about determining the distribution criteria. Spain was to receive close to EUR
140 billion from the EUR 750 billion Next Generation EU recovery plan. On 7
October 2020, the central government presented the Recovery, Transformation
and Resilience of [the] Spanish Economy Plan to guide the deployment of EUR
72 billion from EU recovery funds between 2021 and 2023 (La Moncloa 2020b).
The plan is structured around four priority areas: the ecological transition, digital
transformation, gender equality, and social and territorial cohesion. It does not,
however, determine the territorial distribution of funds.

2.5 Findings and policy implications

The Covid-19 pandemic was an unprecedented challenge and severely tested both
the Spanish territorial model and the national health system. The delayed reaction
by the central and AC governments, poor coordination among governments, and
the variance in measures and test frequency may help to explain the strong impact
Covid-19 had on the country. However, many other endogenous and exogenous
factors were crucial in their effect on crisis management, among them a tendency
towards physical proximity and greetings, or the urban environment — Spain has
one of the largest urban population concentrations in West Europe.

In such a context, the Spanish government opted for an initial response based
on a centralised control, one that rapidly unveiled the institutional weaknesses
of the IGR system. The political and institutional management of the first wave
of infections alerted the central authorities to the logistical as well as legitimacy
problems of exercising sole, unitary command; as a result, there was a switch-over
to integrating the ACs in decision-making processes. Thus, managing the crisis
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brought into relief the tension between, on the one hand, the constitutionally
determined framework legislation of the central government and, on the other,
the reality of a country consisting of heterogeneous regional health systems. Due
to a combination of party politics, territorial cleavages and long-standing insti-
tutional deficits, such as poor coordination among governments and an unclear
division of competences, decisions were taken very late and slowly. However,
the crisis may have been a turning point in regard to these deficits in Spain’s
territorial model.

In relation to funding the pandemic, as happened in earlier crises, exposed
the cracks in the system for financing the ACs of the common regime and
underscored their dependence on central government transfers when there
is a budgetary emergency. In analogous terms, the principles of fiscal co-
responsibility and unilateral risk continued to guide the framework of bilateral
fiscal and financial relations between the foral ACs and the central government,
once again revealing the deep differences that exist in the asymmetrical Spanish
funding model.

In debates about Spain’s management of the pandemic, there were calls for
reform of the national health system and the strengthening of the Ministry of
Health. According to these demands, the Ministry should improve its consti-
tutionally determined coordination function and ensure national standards in
health-care delivery. However, this debate should also be seen in the context of
balancing institutional trust and the demand for institutionalised co-governance
between the ACs and the central government, and the demand of preserving the
self-government margin of the ACs, as well as the future role of the EU in crisis
management. A future European Health Union may improve preparedness and
resilience for cross-border health threats, but it would also affect the territorial
distribution of responsibilities at the national level.

As a general conclusion, the Covid-19 crisis has made evident the structural
deficits in the institutional design framing decentralisation in Spain and has
changed the central government’s perception on IGR. For long, the system had
been analysed in terms of its assumed progressive adaptation towards federalism,
as if institutions could evolve on their own. The Covid-19 crisis, by unveiling
the weakness of shared rule, has brought about the questioning of traditional
IGR approaches. The promotion of shared rule, at least in health matters, seems
to be the most relevant institutional output. Time will tell whether this new
institutional output would generate new policy dynamics and would expand to
other policy areas and institutions or would stay encapsulated within the man-
agement of the pandemics.

Notes

1 Article 155 allows the central government to take measures in exceptional cases to
restore constitutional order or prevent major harm to Spain’s interests. In 2017 the Sen-
ate granted the government these powers to enable it to impose direct rule on Catalonia.
The interpretation and application of article 155 have been widely debated.
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2 A state of emergency may be declared by the government when ‘the free exercise of the
citizens’ rights and freedoms, the normal operation of the democratic institutions, that
of the public services that are essential to the community, or any other aspect of law and
order, are so seriously altered that the use of ordinary authorities is insufficient to estab-
lish it and maintain it’ (Organic Law 4/1981, article 13).

3 A state of siege may be declared by the Government ‘when an uprising or act of force
occurs against the sovereignty or independence of Spain, its territorial integrity or the
constitutional system that cannot be solved by other means’ (Organic Law 4/1981,
article 32).

4 The Canary Islands and the two North African enclaves of Ceuta and Melilla have a
special tax regime.

5 In this volume, see Chapter 6 on the European Union.

References

Arbds, X. et al. 2009. Las Relaciones Intergubernamentales en el Estado Autondmico. La Posicion de
los Actores. Barcelona: Institut d’Estudis Autonomics.

Arteaga, E 2020.La Gestién de Pandemias Como el COVID-19 en Espaiia: ;Enfoque de Salud o
de Seguridad?’, RIE, 2020—42.

Banco de Espafia. 2020.‘Macroeconomic Projections Report’, https://www.bde.es/bde/en/
secciones/prensa/notas/Briefing_notes/ (accessed on 19 October 2020).

Bernal-Delgado, E. (et al.). 2018. ‘Spain Health System Review’, Health Systems in Transition
Profile, 20(2): 1-179.

Capano, G. 2020. ‘Policy Design and State Capacity in the COVID-19 Emergency in Italy:
IfYou Are Not Prepared for the (Un)Expected,You Can Be Only What You Already Are’,
Policy and Society, 39(3): 326—44.

Centro de Coordinacién de Alertas y Emergencias Sanitarias. 2020. ‘Enfermedad por el
Coronavirus  (COVID-19)’, https://www.mscbs.gob.es/en/profesionales/saludPublica/
ccayes/alertasActual/nCov-China/documentos/Actualizacion_177_COVID-19.pdf
(accessed on 19 October 2020).

Congress of Deputies, Spain. 2020. ‘Congressional Voting on Extensions of the State of
Alarm’, www.congreso.es (accessed on 12 March 2021).

Costas, N. 2020. ‘Zasca de Garcia Page a Cristina Pardo tras incitarle a cargar contra Quim Torra de

forma sibilina’, El Confidencial, 23 March.

De la Fuente, Angel. 2021. ‘The Economic Consequences of Covid in Spain and How to
Deal with Them’, Applied Economic Analysis, 29(85): 90-104.

Johns Hopkins Bloomberg School of Public Health. 2019. Global Health Security Index:
Building Collective Action and Accountability. Washington DC: Nuclear Threat Initiative.
Kolling, M. 2020. ‘Federalism and the COVID-19 Crisis: A Perspective from Spain’, Forum

of Federations Working Paper.

KPMG. 2020. ‘Spain: Tax Developments in Response to Covid-19’, https://home.kpmg/
xx/en/home/insights/2020/04/spain-tax-developments-in-response-to-covid-19.html
(accessed on 19 October 2020).

La Moncloa. 2020a. ‘El Gobierno suspende la aplicacién de las reglas fiscales en 2020 y 2021,
30 September, https://www.lamoncloa.gob.es/serviciosdeprensa/notasprensa/hacienda/
Paginas/2020/300920-reglas_fiscales.aspx (accessed on 19 October 2020).

La Moncloa. 2020b. ‘Pedro Sinchez Presents Recovery Plan to Guide Implementation of
72 Billion Euros from European Funds to 2023’, 7 October, https://www.lamoncloa.
gob.es/lang/en/presidente/news/Paginas/2020/20201007recovery-plan.aspx  (accessed
on 19 October 2020).


https://www.bde.es
https://www.bde.es
https://www.mscbs.gob.es
https://www.mscbs.gob.es
https://www.congreso.es
https://home.kpmg
https://home.kpmg
https://www.lamoncloa.gob.es
https://www.lamoncloa.gob.es
https://www.lamoncloa.gob.es
https://www.lamoncloa.gob.es

50 Mikel Erkoreka et al.

Leén, S. 2020. ‘De Gestion Centralizada a Gestién Autondémica de la Pandemia: Desafios y
Oportunidades’, EsadeEcPol Insight #14.

Marcos, J. 2020a. “Todos los Presidentes Autonémicos Cierran Filas con el Gobierno Pese a las
Criticas de Torra’, Bl Pais, 15 March.

Marcos, . 2020b. ‘La Crisis del Coronavirus Reactiva los Engranajes del Estado Autonémico’,
El Pais, 2 August.

Ministry of Finance. 2020. ‘Fondo COVID’, https://www.hacienda.gob.es/en-GB/CDI/
Paginas/SistemasFinanciacionDeuda/InformacionCCAAs/Fondo_COVID.aspx
(accessed on 8 November 2020).

OECD and European Observatory on Health Systems and Policies. 2019. Spain: Country
Health Profile 2019, State of Health in the EU. Paris: OECD Publishing.

Pérez-Medina, J. M. 2020. ‘Dindmica de las Conferencias Sectoriales. Entre la
Intergubernamentalidad y la Cooperacién Administrativa’, Revista d’Estudis Autonomics i
Federal — Journal of Self-Government, 31: 17-64.

Spanish Ministry of Health. 2020. ‘Covid-19’, https://cnecovid.isciii.es/covid19/#ccaa
(accessed on 8 November 2020).

Timoner, A. 2020. ‘Policy Responsiveness to Coronavirus: An Autopsy’, Agenda Piiblica — El
Pais, 8 June.

Tudela, J. and Kolling, M. 2020. ‘The Kingdom of Spain’, in A. Griffiths, R. Chattopadhyay,
J. Light and C. Stieren (eds.), Handbook of Federal Countries. London: Palgrave — Forum
of Federations.

Vega, N. and Segura, E 2020. ‘El Lehendakari critica que el Estado asuma el mando, pero acatard el
Decreto’, El Diario Vasco, 15 March.


https://www.hacienda.gob.es
https://www.hacienda.gob.es
https://cnecovid.isciii.es

3

GERMANY’S FIGHT AGAINST
COVID-19

The tension between central regulation
and decentralised management

Gisela Farber

3.1 Introduction

As happened throughout the world, Germany’s society and economy suffered
as a result of restrictions that were imposed to combat the Covid-19 pandemic.
Although infection and fatality rates in Germany in 2020 were relatively low
in international comparison and its economic crisis less grievous than in other
countries, the burdens of the pandemic weighed heavily on those who fell ill or
lost income and livelihoods due to lockdown measures. The question at issue in
this chapter, then, is whether Germany’s federal multilevel system of government
was a help or hindrance in managing the pandemic. In particular, it examines
the country’s efforts not only to cure the ill, prevent infections, and control the
spread of the virus but also to provide compensation for economic damages and
avoid a deeper depression.

To begin with, Germany is a federal country with a population that stood
at 83.2 million at the end of 2019: 18.3 per cent of people were younger than
20 years, 53.3 per cent were between 20 and 60 years, and 28.4 per cent were
older than 60. The fastest-growing age group — which increased by 33 per cent
in the last decade — were people of age 80 years and older. Seventy-seven per cent
of Germany’s inhabitants live in areas of high-to-medium population density;
overall, the country has 107 free cities, 1,951 cities, and 8,056 villages, all of
which are located within 294 counties.

In the German federal system, local governments are the lowest level of gov-
ernance and lie within 16 states (Ldnder), of which three are city states. In terms
of the Basic Law, the federation (Bund) and the Ldnder have full constitutional
powers and their own institutions; accordingly, local governments have the right
of self~administration in all local matters. The federal government in office dur-
ing the pandemic was a ‘grand coalition’ led by Chancellor Angela Merkel and
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bringing together the Christian Democratic and Social Democratic parties. At
the state level, the governments were likewise coalitions made up of the coun-
try’s various parties with the exception of the right-wing group, Alternative for
Germany.

As regards health care, medical services are split between, on the one hand,
private-sector medical practices and hospitals — either commercial or owned by non-
profit organisations — and pharmacies, and, on the other, local-government-owned
hospitals and state-owned university hospitals. Patients may choose where they
receive medical treatment. The majority of the population has health cover through
either the country’s Social Health Insurance or private insurance.

The first case of Covid-19 in Germany was recorded on 27 January 2020. At
this early stage, given that there were so few patients and that they and the people
they had been in contact with were soon isolated, the public was not overly wor-
ried; but at the beginning of March, the rate of infection grew as infected persons
took part in mass events and there were increasing numbers of people returning
from skiing trips to Ischgl in Austria (see Chapter 4, in this volume). On 25 March,
the federal parliament declared an ‘epidemic situation of national importance’
and, two days later, specified the Law for Protection against Infection by passing
the Law to Protect the Population during an Epidemic Situation of National
Importance, thereby imposing a nationwide lockdown.

By the end of May, infection rates had declined and Germany began to relax
its restrictions incrementally, with inner-European frontiers being reopened to
spare the domestic tourism sector and revive trade and industry. However, in
late summer, when more and more people returned from holidaying abroad in
countries with significant levels of infection, the number of new infections again
increased — indeed, at the beginning of October, the number exploded within
only a few days to more than 19,000 a day and the seven-day incidence to 130 per
100,000 inhabitants. Berlin, Bremen, and several cities and counties surpassed
the critical number of 50 cases per 100,000 inhabitants; many cities and counties
even experienced a seven-day incidence of more than 200 new infections per
100,000 inhabitants.

As at 1 November 2020, Germany’s total number of infections had reached
532,930 (or 649 per 100,000 inhabitants), with 356,410 recoveries in that figure
and 10,481 deaths (or 13 per 100,000 inhabitants). Infection rates varied substan-
tially among the states, although, in general, during the first wave of infection
they were higher in Western Germany than in East Germany, whereas in the
second wave that emerged in October they were at their highest in some East
German counties.

Although the Covid-19 pandemic caused the sharpest recession in the history
of the Federal Republic of Germany, the economy recovered quite well until
the beginning of October. This stabilisation was in good part the result of the
numerous support programmes rolled out at all levels of government, as well as
the use of a Keynesian-style fiscal policy accepting of the fact of a decline in tax
revenue and willing to fund additional expenditure by means of public debt.
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3.2 The federal constitutional and legislative framework

Multilevel governance in Germany takes the form of an executive federal system
in which the federal level is generally responsible for legislation (both exclusive
and concurrent) and the state and local levels are responsible for administration
and the execution of laws (Huegelin and Fenna 2015; Firber 2015). That is to
say, the Ldander regulate only some policy fields as their own competence — these
mainly involve the police, some aspects of environmental law, and education
in schools and universities; however, the Ldnder decide on the way in which to
execute federal law and on the institutions through which this is accomplished.

Government actions against infectious diseases are among the concurrent
competences set out in the Basic Law (article 74(19)); in terms of these provi-
sions, the federation can pass legal regulations if and insofar as they are necessary
either for the unity of the law or economy or for the provision of equivalence of
living conditions in Germany. The Ldnder convert federal law into regulations
for implementation and then often transfer the associated administrative respon-
sibilities to their local governments. If federal law does not furnish details about its
administration, the Linder are free to determine this within their broad scope of
action. Cities and counties are usually responsible for civil protection and emer-
gency management. Municipalities have to follow the regulations laid down in
federal and Land laws and decrees; conversely, they can act freely only if what
they want to do is not (yet) regulated.

In the event of pandemics, a high degree of centralisation obtains, given that
they invariably impact on economic development and that the Bund has the
competences relevant in taking ameliorative measures, including competences
in taxation and expenditure management, the regulation of social insurance (in
regard to pensions, health and long-term care, and unemployment), and in cov-
ering state- and local-level deficits if necessary. In all cases in which the details
of administration are regulated or the states are obliged to pay for measures, the
approval of the Bundesrat — the federal second chamber representing state gov-
ernments — is compulsory.

Not least because of the strong position of the Ldinder governments in the
Bundesrat, a coordinated decision-making process among the federal chancellor
and all 16 minister-presidents is a common occurrence in many areas. These par-
ties decide on political measures that would apply more or less uniformly across
Germany. Particularly in cases where the issues are thorny — such as imposing
lockdowns on citizens and enterprises — this coordinated process is advantageous
in building consensus and facilitating unified communication about the meas-
ures decided upon; the disadvantage is that this tends to leave the federal and
state parliaments, in particular its non-governing parties, partly excluded from
decision-making.

Finally, as all measures are part of administrative law, they fall under the
jurisdiction of the administrative courts. Given that pandemic restrictions
very often conflict with basic rights, the courts have to decide whether the
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actions are proportionate to the goal of protecting the population and whether
the constraints on basic rights are necessary for achieving this goal. In prac-
tice, the courts often check whether the explanatory statements provided in
regulatory documents warrant limitations on the individual’s rights to free-
dom of action.

3.3 Preparedness for a national disaster:
The institutional framework

In Germany, institutions that manage natural disasters are separated from those
dealing with epidemics or pandemics, albeit that disasters often include medical
problems and vice versa. The relevant regulations and institutions can never-
theless be orchestrated in cooperation with each other and across all levels of
government if necessary. Since 2001, the Law to Protect against Infections — a
merger of several pre-existing laws — has regulated measures to prevent and curb
infectious diseases. To achieve these goals, it empowers the responsible ministries
and agencies to pass decrees to restrict basic rights such as freedom of assembly,
freedom of movement, and the inviolability of the home.

The central actor at the federal level — besides the Ministry of Health — is
the Robert Koch Institute (RKI), which is one of three administrative succes-
sors of the former Federal Health Agency. The RKI cooperates with the other
responsible federal and Land agencies and scientific institutions, as well as with
foreign institutions, particularly so the World Health Organisation. It produces
Germany’s official epidemiological statistics, publishes them, and advises political
institutions. It undertakes its own research and provides technical assistance to
Land health agencies.

The 2001 Law to Protect against Infections also regulates compensation where
people are forced into quarantine due to contact with an infected person or to
entry from a country with high epidemic risks. Such persons receive the same
financial compensation as they would have if they were ill, namely six weeks of
full payment, followed by 90 per cent of net income; however, their employers
are refunded by the responsible Land administration. The same compensation is
paid if schools and kindergartens are closed in terms of pandemic regulations and
parents have to stay home from work to take care of their children.

Land governments usually include ministries (often those for social affairs)
which are — among other fields of action — responsible for health matters. They
coordinate their policies, if necessary, in a Conference of Ministers of Health.
As the Ldnder have to transfer federal regulation into Land law that often affects
several Land ministries, the state chancelleries have a central role not only in
regulation but in their ‘public relations’ function of declaring and explaining the
special Land regulations.

The local level is the most important in administering a pandemic; some
local governments may be even more deeply involved than others because they
own a local hospital. In the implementation and administration of pandemic
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measures, local health agencies and local regulatory offices are the decisive
actors. The former collect data and produce local disease statistics, trace the
contacts of infected persons, place them under quarantine, and determine
whether they stay at home; they also receive information about travellers from
countries with high infection rates and control their observance of quarantine
measures. In turn, the local regulatory offices monitor compliance with pan-
demic regulations.

All the necessary functions and responsibilities existed prior to the Covid-
19 pandemic. However, whereas all levels of governments routinely undertake
exercises to stay prepared for natural disasters, the health authorities did not
undertake comparable exercises for the eventuality of an infectious disease like
Covid-19.

This pandemic, in particular the lockdown that was imposed to curb it, not
only affected public health but also impacted, severely, on the economy. In this
regard, the key institutional actors were the Federal Ministry of Finance and
Federal Ministry of Economic Affairs, both of which drew on their experience
of managing the global financial crisis of 2008.

3.4 Rolling out measures to contain the pandemic
3.4.1 Taking the initiative

Local governments, particularly the affected counties, were the first to react
when the virus began to spread in February following an increase in infec-
tions due to large public events such as carnivals and beer festivals. The Ldinder
governments requested quarantines in the municipalities concerned. Although
the head of the county authority was responsible, the regional boards of the
Land administration were involved in all measures at the local level to combat
epidemics.

When infections escalated in late February both in number and rate, it was
time for the Bund to take action. On 27 February 2020, a crisis management
group, including medical experts and the RKI, was established by the Federal
Ministry of Health and Federal Ministry of the Interior. All of the country’s
governments nevertheless attempted for a long time to convince the public that
infections in Germany could remain purely localised incidents, but this strategy
failed when holidaymakers returned ill from skiing in Ischgl in Austria and the
rate and spread of infections escalated again.

Given that the measures contemplated in the Law to Protect the Population
during an Epidemic Situation of National Importance need the approval of the
Bundesrat, the Linder were directly involved in the decision-making process.
Being part of the ‘grand coalition’ government, the heads of the governing fac-
tions of the Bundestag and the heads of the Social Democratic Party participated
in developing the measures. The final decision to impose a nationwide lockdown
under common rules was taken in a meeting between Chancellor Merkel and
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the minister-presidents of the Ldnder. Public life was severely restricted: all shops
not necessary for essential supplies had to close, as did schools, universities, res-
taurants, theatres, opera houses, and the like. Face masks were made compulsory
in all places where people were in close proximity to each other, as was social
distancing of least 1.5 m; and people were allowed to work from home if their
employers agreed to it.

The debate in the Bundestag took place under extreme time pressure. At
that point, only the right-wing party Alternative for Germany was critical of
the lockdown regulations. By law, the Ministry of Health was authorised to
regulate by decree, inter alia, the requirements for entry to the country; rules
for public transport; data gathering for the identification and early registration
of infected persons; measures in special institutions, such as long-term nurs-
ing homes; the provision of medicines; and health care for outpatients. The
Ministry’s powers were limited until 31 March 2021 but could be extended
for another year.

3.4.2 Federal action

The actions of the Bund had two main goals: combating Covid-19 infections and
stabilising the economy. In regard to the first, the Federal Ministry of Health
(Bundesgesundheitsministerium 2020) not only passed the necessary decrees for the
lockdown but also arranged additional medical equipment for all hospitals, long-
term nursing homes, and medical practices. In March 2020, Germany ran out
of masks and protective clothing because the federal government had not built
up reserves of the necessary equipment in case of a pandemic. Consequently, the
Ministry bought 1.7 billion FFP2, KN95, and FFP3 masks, along with about
4.2 billion simpler medical masks.

The Ministry also coordinated a nationwide database on intensive-care beds
with ventilators and offered subsidies for hospitals that converted normal hospital
beds into ones for intensive care. By July 2020, 32,400 beds had been registered,
with the Federation paying for 39,700 more (RBB Online 2020). The RKI took
‘normal’” measures of health protection and regularly reported to the public. The
head of the RKI and its experts advised federal and state governments to prepare
for the near future and consider the necessary measures to take. In addition,
the Ministry organised digital information systems — by the end of October, its
Covid-19 cell phone app had been downloaded by 40 million people.

As people hesitated to consult their medical doctors and dentists due to fear of
infection, medical service providers suffered economic losses; as a result, by the
end of April 2020, a programme of financial support was set up for all decentral-
ised medical services; it included compensation to all hospitals for empty beds
(Covid-19-Krankenhausentlastungsgesetz).

Germany introduced border controls from 16 March 2020 with several,
though not all, of its neighbouring countries (e.g. not for the Netherlands); this
regulation was based on the new Covid-19 Law. People who wanted to enter
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from high-risk countries had to stay in quarantine for 14 days. Where borders
were closed, foreign commuters living across the border were de facto excluded
from their workplaces unless they arranged accommodation in Germany. Couples
and family members were separated from each other. Long-distance truck driv-
ers who transported food to Germany, for example from southern Europe, had
to stay in their vehicles to avoid quarantine. From early February, passengers
returning by plane from high-risk regions had to provide their travel and Covid-
19-related health information that was sent to their local health administration
in control of quarantine.

The Bundestag also changed its own rules of procedure to enable it to continue
operations. The quorum was lowered to one-quarter and virtual participation in
committee meetings was allowed, with written votes cast during session weeks.
This exemption was terminated on 30 September 2020, but then later renewed
until the end of 2020 (Deutscher Bundestag 2020).

Because lockdown measures and later restrictions impacted on economic
activity not only in Germany but in other countries from which German enter-
prises import materials for their production processes and to which they export
their products, the economy experienced its deepest decline since the Second
World War. Three federal ministries — finance, economic affairs, and labour and
social affairs — took steps to help prevent businesses from going bankrupt and
those who could not work, from sinking into poverty (Bundesfinanzministerium
2020a), among them the following:

*  The regulations for prolonged short-term allowances were reactivated. The
number of registered recipients boomed by 624,977 between March and
June 2020 but declined afterwards. Despite the Bund’s efforts, Germany’s
unemployed increased from 2.335 million in March to 2.955 million in
August 2020 but has since then started to decline slightly.

*  The self-employed were offered increased access to basic security benefits
for jobseekers.

*  People in under- or unemployment were protected from losing their accom-
modation if they could not afford to pay their rent for the three most bur-
dened months (March to May).

*  Small enterprises and the self~employed received subsidies to keep them
financially liquid. The duty to declare insolvency was suspended until
December 2020.

*  Severely affected large enterprises, including Lufthansa and TUI, a lead-
ing tourism company, received substantial financial subsidies in the form of
credits and/or government shareholding. The Bund had permission from the
EU for an exemption from the latter’s ban on public financial aid to such
enterprises.

* A special programme to the value of EUR 1 billion was established for eco-
nomically damaged cultural enterprises; the programme included subsidies
for investments in providing for hygiene measures at events.
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In addition, the federal government initiated an economic stabilisation pro-
gramme to the cost in 2020 of EUR 103 billion. The programme focused on
four areas:

*  Families received an additional children allowance and a tax reduction for sin-
gle parents. There was wage continuation for parents with ill children or nurs-
ing family members. The turnover tax declined from 19 per cent/7 per cent
to 16 per cent/5 per cent for the second half of 2020.

e Various forms of tax relief sought to lower the tax burden and improve
liquidity. Small and medium-sized enterprises (SMEs) received a bonus of
EUR 2,000 if they maintained the same number of vocational training
places. Subsidies of another EUR 150 million were allocated to accelerate
digitalisation. A special credit programme was introduced to support non-
profit organisations suffering from the Covid-19 restrictions.

*  Local governments that cover a share of the accommodation costs of the
basic security benefit allowances were supported by a higher federal trans-
fer. Together the Bund and Léinder provided EUR 12 billion to compensate
for losses of local business tax. Additional transfers sought to mitigate the
pandemic’s impact on local public transport enterprises, local sport organi-
sations, and local investments in climate protection.

e ‘Investment expenditures for a better future’ covered a bonus for electric
cars and electric loading infrastructure, subsidies for the modernisation of
automobile industries, and the purchase of low-emission vehicles. German
Railway received additional government investment of EUR 6 billion. A
further billion euros were spent on investments in climate change, research
in general, and medical research related to Covid-19.

A special factor in federal crisis policies was that Germany presided over the
EU Council of Member States in the second half of 2020. The federal govern-
ment was therefore deeply involved in developing and negotiating the EUR
750 billion EU programme. For many German politicians, the fact that the EU
intended for the first time to take on own debt — which is forbidden in the
Treaty — is not only a political problem but a legal question. It can be expected
that the German Federal Constitutional Court will again be involved in the
‘interpretation’ of the content of the European competences.

3.4.3 State action

As the Ldnder have competences in many fields that deal with the fight against
Covid-19, particularly in the implementation of federal regulations, they had an
important influence on the management of the pandemic. During the first lock-
down in April and May 2020, they all applied the same restrictions, but by mid-
April divergent ideas were already appearing in regard to the speed and details of
reopening economic activity and social life.
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When, in May, the number of infections had declined, the political initiative
shifted to the Ldnder. The minister-presidents, fearing that local enterprises —
particularly shuttered retail outlets, hairdressing salons, hotels, and restaurants —
would not survive a longer lockdown, began to develop hygiene regulations for
these enterprises. The first divergences in regulation thus appeared in an effort to
safeguard regional economic sectors.

For instance, when retail outlets reopened, North Rhine-Westphalia allowed
furniture stores and kitchen studios to do so too because many of their man-
ufacturing suppliers operate in this state. Ldnder with a high share of tourism
— such as Bavaria, Mecklenburg-Pomerania, and Schleswig-Holstein — tried to
reopen hotels and restaurants as quickly as they could under strict hygiene reg-
ulations. Similarly, Mecklenburg-Pomerania initially restricted hotels to longer
stays in order to prevent crowds of weekend guests from entering the state. Later
the states held cultural and sports events for in-person spectators — all under
hygiene and social-distancing regulations that varied from state to state. Angela
Merkel expressed disapproval of such risky events but was unable to coordinate
the divergent state policies.

Finally, when infection rates increased again in certain regions from the end
of August 2020, the minister-presidents of those states where the incidence had
been below average refused to implement decisions taken in the meetings of the
federal chancellor and the minister-presidents: they argued that divergent rates
of infections called for differences in policy. For example, Saxony-Anhalt tried
to march to the beat of its own drum and, among other things, refused to fine
people for not wearing masks. Indeed, in all matters of state competence, the
state governments passed regulations that differed from each other’s to one extent
or another, whether it be in the opening of schools and universities, guidelines
for hotels and restaurants, the number of people and households allowed to meet,
the size of social, cultural and sports events, and more.

The reasons for the divergence stem from several factors: differences among
states in infection rates; the economic composition of a state and how the
pandemic response affected its chief industries; and the federal and state elections
in 2021 that were to take place in Baden-Wiirttemberg, R hineland-Palatinate,
Thuringia, Saxony-Anhalt, Berlin, and Mecklenburg-Pomerania.

The most conspicuous public conflict was that between the minister-
presidents of Bavaria and North Rhine-Westphalia, Markus S6der and Armin
Laschet. Both states were among the first to witness Covid-19 infections, with
Bavaria having, until October 2020, the highest number of confirmed cases
(874 per 100,000 inhabitants vs. 807 in North Rhine-Westphalia) as well as
the highest death rate (22 per 100,000 inhabitants vs. 12 in North Rhine-
Westphalia). Séder argued for a stricter regulation, Laschet, for a liberal policy.
As the two were in consideration to be the chancellor candidates of the Christian
parties [Christian Social Union (CSU) in Bavaria and Christian Democratic
Union (CDU) in all other states| in the federal elections in September 2021, they
represented two policy styles in open competition with each other.
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Generally, the divergences were minor, did little to compromise the equiva-
lence of living conditions in Germany, and reflected the usual kinds of intergov-
ernmental dynamics at work in federal states:

*  Some states topped up the first federal enterprise support programme with
their own state subsidies in administering the programme’s payment process.
The efficiency of these procedures varied depending on the digitalisation
of the state administration concerned. False applications for support were a
common problem, with some state administrations being less capable than
others of identifying them.

* In April and May 2020, Mecklenburg-Pomerania ‘closed’ its state borders to
all tourists — including Germans — who did not have reservations for seven
days or more. It sought to exclude day-trippers and weekend tourists to
avoid overcrowding at its beaches.

¢ When infection rates in counties started to rise again in October 2020,
Mecklenburg-Pomerania, Schleswig-Holstein, and Bavaria initiated or
maintained bans on overnight stays by travellers from high-infection coun-
ties and cities (ones with 50 infections per 100,000 inhabitants in the past
seven days). Given that the autumn holidays begin at the same time in many
of Germany’s states, travellers who had made hotel bookings in the men-
tioned states protested at the measures — some went to the administrative
courts, which decided that the state actions were inappropriate. After but a
few such judgments, the state governments withdrew their regulations.

*  Schools and kindergartens did not reopen in summer at the same time. The
states decided individually on the opening date, the number of in-person and
digital lessons, and the like. Later, they all agreed that, in spite of increasing
infection rates, it was important to keep schools and kindergartens open
and avoid repeating the experience of a total lockdown. Nevertheless, the
regulations varied from state to state in their details regarding, for example,
whether pupils needed to wear masks during lessons, or whether to close a
whole school or only parts of it in case of infections.

e The states diverged with regard to permits for cultural and sport events,
particularly in respect of the maximum number of spectators. After long
discussion, they agreed on a common policy for spectators at first- and
second-league soccer matches: a restricted number of spectators, with
electronic tickets for special seats, were allowed as long as infections rates
remained low. However, rising infection rates led again to soccer and tennis
matches being played in empty stadiums.

¢ In spring, Mecklenburg-Pomerania paid accommodation bonuses to work-
ers from Poland who had to reside in Germany given that the requirement
that they spend a fortnight in quarantine on crossing the border meant they
could no longer commute daily to their places of employment in Germany.
The regulation was reintroduced in autumn after the infection rate in Poland
placed it on the list of high-risk countries.
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*  When in August 2020 the Federal Chancellor and minister-presidents
decided to introduce a fine of a minimum of EUR 150 for people not wear-
ing a mask or refusing to do so, the minister-president of Saxony-Anhalt
declared that he would not follow this agreement. By contrast, other states
imposed even higher fines for so-called mask deniers (EUR 500 in Berlin).
A mask denier taking a long-distance train trip thus ran the risk of a multi-
tude of different fines on one and the same journey.

All the states endeavoured to prevent total lockdowns and instead adopt
context-specific management for cities and counties with high infection rates.
There were also identifiable factors behind the growing number of infections from
August 2020 onwards, such as foreign labourers in large slaughterhouses working
under insufficiently hygienic conditions and living together in cramped accom-
modation; numerous people living together in refugee homes; travellers return-
ing from summer holidays in high-risk countries, particularly in the Balkans;
wedding parties with more than 400 guests; and illegal parties where hundreds
of young people would revel without masks or social distancing. Usually, it was
enough to reduce local infections within a few weeks by identifying sources of
infection, tracing contacts, conducting tests, and quarantining all of the identi-
fied contact persons — that is, until mid-October 2020 when Germany too was
caught in the long-dreaded ‘second wave’ of Covid-19 infections.

This led to a unanimous agreement among the states to impose a new, partial
lockdown in November. To reduce unnecessary contact between people, the
states closed restaurants, gyms, cinemas, theatres, and opera houses; expanded
the duty to wear masks (with a fine for mask deniers); and restricted the num-
ber of contacts in public to 10 persons from two households; in addition, hotel
accommodation was available only for business purposes.

3.4.4 Local government action

Because local governments are the lowest level of administration in Germany,
they played an important role in combating the pandemic. Within the legal
frameworks set by federal and state laws and decrees, they gave Covid-19 restric-
tions further detail applicable in their respective territories:

*  Local health agencies tested people for Covid-19 infection, traced their con-
tacts, placed them under quarantine, and controlled whether these observed
the restriction. They conducted testing not only by using their staff but also
by acting in cooperation with non-profit organisations and private labora-
tories. They collected data on infections and sent them via the state health
administration to the RKI.

*  Local regulatory agencies, which included local auxiliary police, monitored
observance of Covid-19 regulations, in particular whether restaurants and
cafés complied with minimum distances and maximum numbers of visitors,
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whether masks were worn and whether customers’ details were recorded for
contact tracing in case any of them proved to have been infected. The agen-
cies enforced compliance with closing hours in high-infection communities
and issued fines if regulations were violated.

e Local administrations authorised local events ranging from concerts and
sports events to markets of various kinds, fairs, carnival parades, and politi-
cal demonstrations, doing so without regard to whether the organisers were
public or private actors or even the local government itself: permits could be
granted only if the application complied with all the regulations. These pro-
cesses held the potential for conflict given that the events in question were
often of considerable importance not only for restaurants and hotels but so
too for a local retail trade keen to attract spendthrift foreign guests.

Problems arose due to staff shortages in local health administrations. The federal
government and Ldnder discussed a goal in terms of which local health agencies
would establish groups of five staff members per 20,000 inhabitants to trace the con-
tact persons of infected citizens. In April 2020, the federation offered to pay EUR
150,000 per agency to modernise their digital equipment, and, in September, EUR
4 billion for recruiting more personnel. The agencies, however, were unable to hire
staff as quickly as necessary. Berlin, for example, had 200 vacancies in its health
administration (Heim 2020), while in Covid-19 hotspots, local governments asked
the military for support — as a result, by the end of October 2020, several thousand
members of the military were working in local health agencies. In the same period,
Rhineland-Palatinate asked state civil servants if they were willing to work tempo-
rarily in local health agencies involved in tracing contact persons.

Not everyone obeyed the restrictions. In summer, youngsters shifted their
night-life activities to parks, squares, and pedestrian zones in the cities, seldom
wearing face masks or adhering to minimum distances between people. The
situation was difficult to control. When police in Stuttgart and Frankfurt tried
to enforce the regulations, crowds of young people became aggressive and the
police had to quell street violence; in Stuttgart, shops were damaged and plun-
dered (Stuttgarter Zeitung 2020).

Moreover, Berlin as well as other state capitals had to contend with demon-
strations by Covid-19 deniers. In the name of civil liberties, alternative groups
and right-wing supporters staged protests against the restrictions. They denied
the dangers of Covid-19 or even the existence of the pandemic, which was var-
iously claimed to be a myth or biological experiment instigated by the likes of
Chancellor Angela Merkel or a Bill Gates intent on world domination. During
the demonstrations — allowed in principle by local governments as an exercise
of basic rights — people did not practice social distancing or wear masks, never
mind mounting an ideological challenge to the very foundations of pandemic
governance in Germany. Although the police tried to make them comply with
the regulations, success was anything but assured. It was unknown how many
new infections resulted from these demonstrations.
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The federal government and Ldnder decided in June 2020 to avoid nation- or
state-wide lockdowns in future and rather impose restrictions on municipalities
with high infection rates (initially, a high infection rate was considered to be
more than 50 infections per 100,000 inhabitants in the past seven days, but the
threshold was later reduced to 35 infections). Lord Mayors and county chief
executives were frequently torn between imposing restrictions in order to con-
tain infections and facilitating local economic recovery, particularly in the case
of restaurants, mass events, and sports matches, which were important as sources
of revenue and job creation but severely damaged by the lockdown in early
2020. The locally responsible politicians thus tried to ensure that the enterprises
concerned could continue to operate at least in an alternative or reduced form.
Until the Bund and Ldinder began a second nationwide lockdown on 2 November
2020, local governments acted autonomously in working out the details of their
control measures.

3.4.5 Intergovernmental relations

The pandemic in Germany was managed by way of established modes of inter-
governmental relations. The combination of a few common regulations and their
implementation at state level allowed for slightly diverging measures, thereby
giving regional actors space in which to respond differently from each other
depending on the individual nature of the infection rates and economic concerns
in their jurisdictions. Within this context, the meetings of the Conference of
Ministers-President with the Federal Chancellor were an essential institution
of intergovernmental coordination for ensuring that the spread of the corona-
virus did not become uncontrollable and exceed the capacities of hospitals and
intensive care beds. Further such coordination took place in the conferences of
the education ministers, the health ministers, and the ministers of the interior.
Federal and state governments established so-called CORONA cabinets where
the ministers with key responsibilities discussed measures to be taken and con-
sulted with national and regional medical experts.

The administration of the majority of restrictions and other measures took
place at the local level, where it was regulated by national laws and state decrees.
Important instruments at this level were weekly, or, if necessary, daily, crisis con-
ferences where all administrators involved at the state and local level in concrete
pandemic responses decided on how to manage impending problems. In larger
states, the state district offices provided support or intervened in cases where local
governments did not follow the state regulations.

‘Physical’ intergovernmental support and cooperation took several forms:

*  When infections increased in spring 2020 and hospitals, medical practices
and nursing homes found themselves without enough protective equipment
for their staff, the federation attempted to address this as quickly as possi-
ble. However, although it was the task of the federation to have a sufficient
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reserve of such equipment in the case of a pandemic, it was not available.
Insofar as the Bund had neglected its duties, it sought to rectify the situation
as expeditiously as it could.

*  When the number of critical infections exceeded the regional and local
capacity of hospitals and intensive care beds, neighbouring jurisdictions
absorbed the overflow of patients. The RKI’s database of available intensive
care beds facilitated coordinated efforts of this kind. For the second wave of
infections, cooperation among states was formalised to serve these purposes
(NDR 2020).

For many weeks after the first lockdown, it was the states rather than the fed-
eration that dominated the field of play. When it became apparent in the summer
of 2020 that the return of holidaymakers had caused a spike in infection rates,
the Bavarian minister-president set up test centres for returnees near borders and
in airports and offered tests for free. The Minster of Health had to follow suit a
day later and roll this out as a measure for the entire territory (Hickmann et al.
2020). There was similar pressure on the states to act speedily when it came to
reopening society and the economy after the first lockdown in 2020, albeit that
in this instance the conflict among the minister-presidents was obvious.

3.4.6 Intergovernmental fiscal relations

Intergovernmental fiscal relations were an important dimension of pandemic
management in Germany. This was so not only because of the need to stabilise
the locked-down economy, but because the federation compensated for its lack
of competences by making various grants to state and local governments. The
impact of Covid-19 on public finance was threefold: the pandemic, and particu-
larly the lockdowns, (1) led to the country’s largest-ever drop in tax revenue,
(2) generated additional public expenditures at all levels of government, and (3)
increased public debt as it presented, without any doubt, a case for an exception
from the constitutional ‘debt brake’.

The breakdown of tax revenue shows a divergence among the levels of gov-
ernment because their respective tax sources were affected in different ways.
After years of continuing growth in tax revenue, the federation’s revenue
declined by 16.3 per cent in 2020 and that of local government by slightly less
(9.8 per cent). The states suffered the smallest percentage of losses (5.5 per cent),
while the EU received a larger share of national tax revenue (+4.5 per cent)
(Bundesfinanzministerium 2020b). Governments and economic experts anticipated
that tax revenue would increase again in 2021, albeit remaining below the level
of 2019.

Additional expenditure linked to Covid-19 caused ‘automatic’ stabilisers built
into the tax and social security system to kick in. They varied among the levels
of government. At the federal level, Covid-specific expenditure was covered
not only by the normal budgets but by the social insurances, for which the Bund
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has financial responsibility. In total, additional federal expenditure amounted to
EUR 146.5 billion (for details, see Bundesfinanzministerium 2020c¢).

Linder governments supplemented federal programmes for SMEs and the
self~employed by paying for add-ons. They compensated costs for closed kin-
dergartens and also administered federal transfers to private enterprises and local
governments. These activities, for which they were refunded, counted as addi-
tional expenditure. In total, state expenditure increased by 39 per cent in the
second quarter of 2020 compared to the same period in 2019.

Local governments had to cover additional expenditure for staff in the local
health agencies as well as for the local ‘police’ services that were needed in some
communities to enforce pandemic regulations — as they were not able to employ
additional staff of their own, they would often employ private security firms. In
addition, local governments paid for hygiene equipment in local administration
workplaces and schools. Even garbage collection generated higher expenses than
usual — a great deal of refuse had to be removed, given that many people used
the lockdown as an opportunity to clear out their cellars and attics, in addition to
which a surge in e-commerce generated a large amount of disposable packaging.
The loss of revenue from locally owned enterprises due to lockdowns and other
restrictions (including from amenities such as theatres, opera houses, museums,
sport stadiums, swimming pools, public transport, fairgrounds, and airports) also
made its impact felt.

Overall, the financial burdens of Covid-19 were unevenly distributed among
the three levels of government, conceived vertically; such unevenness also
became apparent horizontally within levels of government. This reflects the fact
that differing epidemiological patterns and correspondingly differing restric-
tions on social and economic life generated diverse impacts on regional and local
economies and hence on their tax revenue.

Fiscal equalisation schemes — federal-state and state-local — stabilised public
budgets. They equalised the majority of horizontal divergences in loss of tax
revenue, though not the vertical effects and differences in necessary expenditure.
As such, the respective superior levels of government created additional vertical
grants from the federal to state tier, from the state to local tier, and from the
federal to local tier, the latter despite the constitutional prohibition of direct fed-
eral intervention in local governments. To enable constitutional grants from the
federation to local governments, the federation used the changes of the Basic Law
in 2019. This included particular grants from federal and state budgets (50:50) for
the compensation of local losses in trade tax revenues.

Vertical differences in Covid-related expenditure increases and revenue losses
were most apparent in regard to public debt. Fiscal policies of a Keynesian type
stabilise economic development (Auerbach 2012). They imply an acceptance of
using public debt to cover deficits arising from loss of tax revenue and/or the need
for additional expenditure. The Bund and Ldnder stated the case for an exemp-
tion from the restrictive rules of the debt brake, which usually contemplates a
credit maximum of 0.35 per cent of GDP for the Bund and balanced budgets for
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the Lander. In addition, the Bund used its Kreditanstalt fiir Wiederaufbau (Credit
Institute for Reconstruction) to provide additional funding through loan guar-
antees on behalf of endangered enterprises. The federal budget received approval
from Parliament for new credit of up to EUR 218 billion, corresponding to 13
per cent of GDP. The limit for guarantees was increased to 47 per cent of GDP
(Deutsche Bundesbank 2020). The debt finally borrowed was allocated to a special
extra-budgetary fund and is to be redeemed over 50 years.

Likewise, all Linder had budgetary deficits, which were estimated to amount
in total to about EUR 50 billion. The states administered an important share of
their debt-funded programmes in special extra-budgetary accounts. They, too,
decided on a long period for redemption. Local governments also wound up
with high deficits, notwithstanding the transfers paid to them. ‘Unhealthy’ cash
credit was far in excess of local borrowing for investment expenditure. The sole
good news for public budgets in 2020 was that interest rates in the next few years
seemed likely to remain low, meaning that additional redemptions would ‘only’
become payable in the years thereafter.

In summary, Covid-19 contributed to a higher degree of fiscal centralisation.
It was an open question whether this would continue after the crisis or lead to
new, and fundamental, reforms granting greater autonomy to lower levels of
government. A majority of members of the various parliaments asserted that the
enormous increase in public debt was sustainable — assuming that this Keynesian
fiscal policy would succeed in preventing a deep(er) recession.

3.5 Findings and policy implications

During the first wave of the Covid-19 pandemic, the German federal system was
successful in responding to its challenges and was fortunate to have a relatively
low number of infections and deaths. The limited legislative powers of the cen-
tral government meant that state and local governments were not inhibited in
their initial response. By the end of March 2020, however, the Bund had initiated
the common action of a nationwide lockdown, with the Léinder passing detailed
regulations in this regard and local governments administering and enforcing
them. From the outset, there was a policy emphasis on focusing on local hotspots
and customising tighter restrictions there to prevent the virus from spreading out
of control and to limit the number of critical cases needing intensive care. With
the rise in autumn of a second wave of infections, the federal system was again
faced with the challenge of doubling down to contain the pandemic — and, at the
time of this writing, had once more proven itself capable of containing a threat
of this nature and magnitude.

Usually, citizens take little note of state-by-state differences in regulations,
particularly when it is the federation that holds the legislative competence. At the
end of April 2020, though, when questions about the speed and extent to which
the economy and education sector should be reopened became issues of debate,
it was both apparent that the state governments were dominating the political
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dialogue and plain to see not only that there were differences in state government
actions but that these differences mattered. Citizens often expressed their lack
of understanding that regulations in their home town were different to those in
another Land where they had gone on holiday; all the same, they did not protest
at the inconvenience of restrictions in local hotspots.

The intergovernmental decision-making that underlay this situation was
nonetheless unusual. Conventionally, the federation passes the necessary legal
regulations, the states transform them into state laws, decrees and administra-
tive prescriptions, and then, often along with local governments, execute them.
Many competences necessary for combating pandemics are located at the state
level, however, and even at the level of municipalities, which can opt to tighten
restrictions if necessary. In response, the central government sought to influence
the states into heeding its political preferences.

It did so in two ways: first, through the public communications of the
Chancellor and Minister of Health and by inviting the Conference of the
Ministers-President to consultations; and, secondly, by spending taxpayers’
money on a scale hitherto unknown in Germany — sometimes it was clearly
apparent that it was only the Bund’s generous transfer payments that had bro-
ken the resistance of the minister-presidents to the plan to combat Covid-19 by
means of a common, nationwide action. Neither feature of the intergovernmen-
tal management of the pandemic is without problem: the extreme dominance of
executive decision-making led to sharp conflict in the federal and state parlia-
ments, while the public debt incurred will probably result in higher — perhaps
much higher — taxes in future.

The upcoming election campaigns not only for the federal elections in
September 2021 but also for several State Parliament elections in 2021 have
already played an important role and will continue to do so in 2021 in the forma-
tion of Covid-19 policies. The prospective competing candidates for, on the one
hand, the leadership of CDU/CSU (two of them Minister Presidents), and, on
the other hand, the candidate of the SPD (Social Democratic Party of Germany),
the incumbent Federal Minister of Finance, may try to show their own special
profile in fighting against the pandemic and its economic consequences.

Finally, observers were astonished at the divergent advice provided by aca-
demic experts working for the federal and state governments, the majority of
them epidemiologists. Many of them advocated a strategy of reducing inter-
personal contact in the population the higher infection rates became. A minor-
ity, however, asserted that, on balance, the harm wrought by infections would
not be severe enough to warrant heavy restrictions. It is unclear whether the
‘opinion’ of a government invited the corresponding experts, or if the experts’
advice influenced the more rigid or more liberal measures that were adopted; at
any rate, powerful groups no doubt employed the halo of expertise to legitimate
their particular interests.

In conclusion, Germany’s executive federalism emerged as an adequate model
for the management of the Covid-19 pandemic. Although a framework of legal
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rules was necessary, the gravamen of the country’s actions did not lie in federal
legislative measures but in the regionally and locally specified application of reg-
ulations and controls, including information management and communication.
That Germany utilised the scope for decentralised action inherent in its model of
tederalism is probably the most important reason for its relatively low Covid-19
mortality rate during the first wave of infection.

The German experience of the management of the first wave of the Covid-19
pandemic thus merits further research, particularly in the light of events subse-
quent to the period examined in this chapter and relating to the second wave and
later period of vaccination. Three questions come to the fore:

*  First, what is the ‘ideal’ mixture of central regulation, on the one hand,
and decentralised execution and administration, on the other? What ratio
of uniformity and diversity is needed in order to control infection rates and
secure the population’s compliance with restrictions?

e Secondly, what was the specific role of the civil service in managing the
pandemic? What can we learn about new modes of working, particularly
telework in home offices? What are the consequences of digitalisation not
only for public administration but the education sector — the schools and
universities — which, in Germany, fall under public sector management?

*  Thirdly, what are the consequences of the pandemic’s huge financial bur-
dens for intergovernmental fiscal relations? Does Germany need greater
decentralisation of tax-raising and -spending autonomy or greater central
regulation, including more transfer payments? What was the role of mul-
tilevel tax-sharing and fiscal equalisation schemes in stabilising economic
development and attempting to ensure the sustainability of public sector
budgets?

Finally, the apparent contrast of the — relative — weakness of the federation in
deciding restrictive measures, on the one hand, and its costly financial ‘generosity’,
on the other hand, should be under further observance if that will continue after
the pandemic or whether there will be decentralisation particularly of the inter-
governmental financial relations in order to fund state and local governments
‘sufficiently’ by own (tax) sources.
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MANAGING THE COVID-19
PANDEMIC IN AUSTRIA

From national unity to
a de facto unitary state?

Karl Kossler

4.1 Introduction

After several months into the Covid-19 pandemic, few things are certain. But
one of the key insights for any government response is the importance of demo-
graphic features. As of 2020, Austria had a population of 8.9 million, with 19.3
per cent of its inhabitants between 0 and 19 years of age, 61.6 per cent between
20 and 64 years, and 19 per cent over 65 years of age. Besides age, the degree
of urbanisation is another relevant factor in pandemic management, and here
Austria probably benefits from being characterised mostly by villages and small
towns. As of 2018, 52 per cent of its population lived in municipalities with less
than 10,000 inhabitants and 48 per cent in only 86 towns and cities with larger
population sizes. Apart from the capital, Vienna, which has 1.9 million inhabit-
ants, no other city reaches a population size of 300,000.

In terms of its legal and political system, Austria is, under its Constitution of
1920, a federal country, though a highly centralised one. The federal constitutional
make-up was, of course, not the only factor influencing the response to the pan-
demic. A relevant political factor was the composition of government both at the
federal level and in the nine Ldnder. Since January 2020, shortly before the onset
of the pandemic, the federal coalition brought together the conservative Austrian
People’s Party (OVP) and centre-left Green Party as a junior partner. Although the
OVP chancellor, Sebastian Kurz, assumed a prominent role in communicating the
response to Covid-19, a key cabinet member — Rudolf Anschober, the Minister of
Health was from the Green Party. While the Linder had been ruled for decades
either by the OVP or the Social Democratic Party (SPO), all but one were ruled by
coalitions and thus included various smaller parties in their governments.

Another crucial factor in addressing the pandemic was the presence of a
well-developed public health-care system; this holds true despite an increasing
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number of private profit-oriented providers. With 5.1 physicians and 7.6 hospital
beds per 1,000 inhabitants (OECD 2020), Austria’s medical-service capacity is
among the strongest in the world. In view of Covid-19, it is also important that
the country has a relatively high number of beds in ICU units, that is, 28.9 per
100,000 persons.

Due to Austria’s closeness to Italy, it is hardly surprising that when it reported
its first ascertained cases of Covid-19 on 25 February 2020, the patients were a
young couple from Lombardy living in Innsbruck in the Land Tyrol. However,
the real epicentre of the outbreak in Austria became the Tyrolean ski resort of
Ischgl. As many ski tourists from Northern European countries were tested pos-
itive upon their return from this alpine village, authorities from these countries
— starting with Iceland on 5 March — began to classify it as a high-risk area. An
indication of the size of the outbreak in Ischgl is that as many as 42 per cent of
the village’s inhabitants already had antibodies by the end of April. As a result,
Tyrol was Austria’s initial epicentre, with 3,352 coronavirus cases until 15 April
(in a population of approximately 758,000) compared to only 2,101 in Vienna
(with a population of 1.9 million).

Over time, the spread of infection tended to even out across the Ldnder, a
development that prompted them to align themselves closely with the national
government, at least initially. The central argument of this chapter is that — after
early national unity — Austria’s brand of ‘pandemic federalism’ oscillated between
attempts towards autonomy and differentiation, on the one hand, and, on the
other, the dynamics of a de facto unitary state.

4.2 The federal constitutional and legislative framework
4.2.1 Constitutional distribution of powers

Unlike subnational entities in other federal systems (Palermo and Késsler 2017),
Austria’s Ldnder do not have extensive legislative competences in health care.
In fact, article 10(1)(12) of the 1920 Constitution stipulates that public health is
in principle a federal responsibility in regard to both its legislative and execu-
tive dimension. However, the same provision also foresees certain exceptions,
such as municipal sanitation and, importantly for Covid-19, hospitals and nurs-
ing homes, even if these are under federal health supervision. Article 12(1)(1)
specifies that, in relation to the latter health facilities, the federal government is
limited to passing basic legislation on principles, whereas the implementation of
laws falls within the jurisdiction of the Ldnder.

Thus, while Ldnder authorities execute federal and own laws concerning hos-
pitals and nursing homes autonomously, the execution of federal public health
legislation, based on article 10(1)(12), falls within what is called ‘indirect fed-
eral administration’ (Constitution, articles 102—5). This means Ldinder officials
execute federal law not as their own prerogative but as delegates of the federal
government. The Land governor is subject to instructions from the competent
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federal minister, with his or her autonomy confined mainly to organisational
considerations of how to achieve the goals determined by the minister (VSlg
9507/1982). Instructions may be disregarded only for the reasons exhaustively
listed in article 20(1) — that is, instructions issued by a minister without author-
ity and infringing the criminal code (V{Slg 10510/1985) — with the result that
the Land governor is barred from weighing up different legal interests autono-
mously and making his or her own decision. In case of non-compliance with
instructions, he or she may even be charged before the Constitutional Court
under article 142(2)(e) of the Constitution. While this is the legal situation, indi-
rect federal administration makes the federal minister politically dependent on
implementation by the Land governor and thus forces both government levels to
cooperate and compromise.

Regarding the executive sphere, the district administrative authorities also
play an important role. They comprise Austria’s 15 cities, each of which has its
own city statute! and 79 unelected district commissions (Bezirkshauptmannschaften)
with a district commissioner appointed by the Land government. As subordinate
units, these authorities carry out administrative tasks on behalf of their Land and —
upon the instructions of the Land governor — tasks falling under indirect federal
administration. Concerning health care, a district medical officer is, for example,
responsible for health matters and supervision of the hygiene of hospitals located
in the district. In comparison, the municipalities play a lesser administrative role,
one focused mainly on health and hygiene inspections, and in view of their small
size, often carry out their functions jointly with each other.

Importantly, health care is not an exclusive domain of the various govern-
ment levels mentioned so far; rather, it includes other actors within a corporatist
scheme of governance relations, as is typical of a Bismarckian welfare-state sys-
tem based largely on mandatory health insurance through payroll contributions
(Trukeschitz et al. 2013: 154). Whereas one category of employees is insured
via medical aid funds based on occupation (e.g., railway workers, farmers, or
civil servants), most employees are covered by the nine Léinder medical aid funds
(one fund per Land). This makes the medical aid funds key players, especially in
corporatist negotiations regarding outpatient care. Concerning inpatient care,
on the other hand, the Linder are, given their abovementioned responsibility for
hospitals, the main actors (ibid: 158). Consequently, the Minister of Health lacks
(in normal times) direct control over much of the country’s health care.

In terms of policy-making, the separation of powers outlined above is com-
plemented by intergovernmental agreements on health care based on article
15(a) of the Constitution. Since 1974, this provision has enabled both vertical as
well as horizontal accords which are binding though not self-executing (V{Slg
9581/1982; 9886/1983), inasmuch as their content still needs to be adopted for-
mally by Parliament. Agreements under article 15(a) concerning hospitals first
appeared in 1978, and since the late-1980s became a primary tool for regulating
an extremely complex financing system that involves contributions from the fed-
eral government, Ldnder, municipalities and medical aid funds. A key agreement
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in 1997 introduced a binding general hospital plan and gave rise to health funds
at the federal level and in the Ldinder for the sake of better coordinating inpa-
tient and outpatient care. Austria pressed ahead with these reforms because the
separation between two areas of care is, together with the complex financing
arrangements, often seen as responsible for an overly fragmented health-care
system (Kostera 2013: 151).

4.2.2 Constitutional emergency powers

A key question is whether the ordinary distribution of functions, as outlined, also
prevails in the extraordinary circumstances of a pandemic. In fact, even though
there has been much talk of ‘emergency ordinances’ issued by the federal and
Linder governments, no one has ever declared a state of emergency in Austria
due to Covid-19.

Article 18(3) of the Constitution grants the Austrian President (upon proposal
by the federal government) the power to issue ordinances ‘necessary to prevent
obvious and irreparable damage to the general public’ at a time when the first
chamber of Parliament is not assembled, cannot meet, or cannot act as a result
of force majeure. Yet, during the pandemic in 2020, the chamber did actually
meet and play some role, albeit a very limited one (see section 4.2). Importantly,
a presidential ordinance may change ordinary law but not constitutional law;
nor may it entail a ‘permanent financial burden’ for the federal government or a
‘financial burden’ for the Ldinder or municipalities (article 18(5)), which is obvi-
ously an illusion in times of a pandemic. In short, there are several reasons why
the presidential emergency power is of no practical use in such circumstances.

Another avenue for ushering in a period of emergency would be article 15 of
the European Convention on Human Rights, which has been incorporated into
Austria’s legal order constitutional rank that is above ordinary legislation. This arti-
cle provides a possibility to derogate certain rights ‘[i]n time of war or other public
emergency threatening the life of the nation’. However, the Austrian government,
unlike others,? did not invoke this right of derogation (Lachmayer 2020), which
would have required keeping the Secretary-General of the Council of Europe
informed about the emergency measures taken and the reasons for them.

4.2.3 The legislative framework for addressing Covid-19

As for ordinary legislation, the Epidemic Diseases Act was most relevant at the
outset of the Covid-19 pandemic. A key problem, however, was that this piece
of legislation dates back to 1950 (and is based largely on an even older law passed
in 1913), which makes it less than ideal for contending with an emergency in the
21st century.

Several of its anachronistic features were identified, among them the obli-
gation to report a case of infection to the authorities only within 24 hours.® In
today’s highly mobile world, this time span is short enough for an infectious
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disease to spread from Land to Land, or even to another country. Naturally, this
old law also fails to pay adequate attention to more contemporary issues such
as data protection, a dimension that was introduced only when the Act was
amended during the pandemic in 2020 (BGBI. I Nr. 16/2020). Another aspect of
the law that improved in response to Covid-19 was its harsh rules on gatherings
and events. An amendment made it clear that, apart from outright prohibition,
there are less intrusive measures that can be taken, such as limitations applicable
to specific groups of persons, or stipulations in regard to physical distancing, face
masks, and sanitary requirements (BGBI. I Nr. 43/2020).

4.3 Preparedness for a national disaster:
The institutional framework

Instead of specific institutions for public health emergencies, Austria has sev-
eral general health-care bodies on which the Minister of Health can rely for
advice. The Health Austria Company (Gesundheit Osterreich GmbH), owned by
the Austrian government, is an applied research institute in charge of, among
other things, health-care capacity planning, which is a matter of vital impor-
tance in pandemic management. Another institution, the Supreme Health Board
(Oberster Sanitdtsrat), brings together more than 40 health experts and provides, as
do the Linder health boards (Landessanitdtsrite) at the subnational level, technical
support and guidance on major medical issues. However, the Minister of Health,
allegedly due to the need to focus on the pandemic, failed to re-nominate the
members of the Supreme Health Board, which is an unlawful state of affairs.
Instead, he relied for advice on an ad hoc ‘coronavirus taskforce’. For coordi-
nation with the Ldinder and local governments, the federal government utilised
general mechanisms of intergovernmental relations.

4.4 Rolling out measures to contain the pandemic
4.4.1 Taking the initiative

Although Austria recorded its first two cases of Covid-19 in Innsbruck on 25
February 2020, a comprehensive response was triggered only later on by the
events in Ischgl. On 4 March, Icelandic authorities sent an e-mail to Austrian
colleagues warning that eight of their positive cases had travelled to the ski
resort, information which the Ministry of Health forwarded to Tyrol’s health
authorities. However, it was only on 12 March that tourists were informed that
ski resorts would be closed, and even so, not immediately but two days hence.
On 13 March, the national government placed the valley around Ischgl under
quarantine.

Reconstructing these events — in particular, determining who acted first,
acted at all or failed to act — takes on a legal dimension which is highly inter-
esting from a federalism perspective. This is because more than 6,000 Ischgl
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tourists joined the Austrian Consumer Protection Association in its efforts to
claim damages, while over a thousand of them were joined as private parties in
criminal charges against the relevant authorities, charges that were ongoing at
the time of this writing.

The main claim is that the authorities knew, or should have known, about
the risk of mass infection but responded too slowly out of greed and the priority
given to the interests of the tourism industry (Consumer Protection Association
2020). The significance of tourism becomes evident from the facts that roughly
one-fourth of jobs in Tyrol are tied to this sector and that a village like Ischgl,
with 1,600 inhabitants, hosts as many as 10,000 tourists in the skiing season.
Article 23(1) of the Constitution stipulates that authorities are, under civil
law, liable for injuries inflicted in executing laws through illegal and culpable
behaviour. As the potential wrongdoing would have occurred within the scope
of indirect federal administration (see section 2.1), the claim goes against the
Republic of Austria for alleged mistakes made by both the national as well as
Tyrolean authorities.

4.4.2 Federal action

As part of a dual strategy, the federal government amended the Epidemic
Diseases Act to make it fit for the 21st century and adopted ad hoc legislation.
Although measures during the first few days of the federal response from 10
March onwards — for example, restrictions on travel and events, the closure of
schools and universities, and the ending of the skiing season — were still based on
the Epidemic Diseases Act, 15 March witnessed a rather extraordinary episode
in Austrian parliamentarism.

On this Sunday, a set of bills, among them the Covid-19 Measures Act, was
adopted by both chambers of Parliament within less than 24 hours, authenti-
cated by the President and published in the law gazette. The Covid-19 Measures
Act, which contains a sunset clause providing for its termination at the end of
2020, was since then at the core of efforts to combat the pandemic. It was this
Act which allowed for the closure of businesses except for shops providing basic
services, imposed limitations on entering public places, and made it obligatory
to wear face masks. Some restrictions, especially those regarding access to public
places, expired on 30 April 2020, after which a new ordinance came into force,
the so-called easing ordinance (Lockerungsverordnung) (BGBL. II Nr. 197/2020).

In terms of institutions that shaped federal action, a key body was a newly
established ‘coronavirus taskforce’. It was curious that this taskforce, nominated
and chaired by the Minister of Health, included national authorities and experts
such as health professionals and mathematicians but had no representatives of
the Ldnder.

Among the first federal measures were business closures affecting in particular
hotels and cable-car businesses in Tyrol. These measures, as noted, were based on
the 1950 Epidemic Diseases Act, which promised full compensation for losses in
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the amount of ‘comparable extrapolated earnings’. To avoid such costly compen-
sation, the Covid-19 Measures Act of 15 March not only enabled the Minister of
Health to prohibit, through an ordinance, customers, and economic operators
from entering business premises, but also simply excluded, once this ordinance
was in force, the applicability of the compensation rules under the old law of 1950.

In a seminal judgment, the Constitutional Court held that this provision is no
violation of the right to equality but is proportionate, given that the Covid-19
Measures Act established a substantial crisis management fund for the compen-
sation of businesses closed after the ordinance (VfIGH 14.07.2020, G 202/2020).
This was not the only aspect of business closure that raised legal concerns. Shops
with a sales area of less than 400 m? were allowed to reopen on 14 April 2020
and others only on 1 May. The Constitutional Court ruled that the relevant
ordinance of the Minister of Health was against the law, as it had failed to justify
this differentiation (VIGH 14.07.2020, V 411/2020).

The Covid-19 Measures Act did not allow for bans on entering business
premises but enabled more far-reaching restrictions of freedom of movement. By
means of an ordinance, entering public places may be prohibited by the Minister
of Health throughout the country, by a governor for the territory of the respec-
tive Land, and by a district administrative authority for its district or parts thereof.
The crux of the matter was that the relevant section 2 of the law explicitly
referred to banning access to ‘specific public places’. However, section 1 of the
‘entry ordinance’ (Betretungsverordnung) of the Minister of Health (BGBI. II Nr.
98/2020), which like the Covid-19 Measures Act came into force on 16 March,
decreed a general curfew with only few exceptions, such as movement for cover-
ing the basic needs of daily life or for professional purposes. The Constitutional
Court did not agree with the argument that the Act was unconstitutional due to
a violation of article 18(1), which stipulates that ‘[t]he entire public administra-
tion shall be based on law’. It did hold, however, that the ‘entry ordinance’ was
partly unlawful because its general prohibition was indeed too extensive to be
covered by the Covid-19 Measures Act (VEGH 14.07.2020, V 363/2020).

A third controversial area of the federal response to the pandemic was the
obligation to wear face masks. With effect from 15 June, masks were required
only for public transport and in health-care facilities such as pharmacies, and no
longer in shops, schools and restaurants. However, this easing of measures would
not last for long. The fact that the duty to wear masks was broadened on 24 July
to include postal offices, banks, and grocery stores — but not, for example, clothes
shops and restaurants — again ignited public debate. A point of controversy was
whether this differentiation was objectively justifiable and if the ordinance pro-
vided a credible explanation — all of which was exactly the same as what the
Constitutional Court had demanded a little more than a week before then in
its ruling (mentioned above) on the privileged reopening of smaller businesses.

The federal actions described above illustrate a double centralisation of
decision-making, that is, an accumulation of power vertically at the national
government level and horizontally in the hands of the executive branch. Indeed,
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conventional wisdom has it that emergency situations lead to a predominance of
the (national) executive because the latter can respond speedily and decisively
to a sudden crisis. This ‘Schmittian’ or ‘post-Madisonian’ view of emergency
governance has been opposed by a study based on data on Covid-19 responses
from more than a hundred countries (Ginsburg and Versteeg 2020). The authors
claim that the conventional wisdom applies only to a specific kind of emergency,
namely a national security crisis. Other kinds of emergencies, such as the Covid-
19 pandemic, which are characterised by a dispersal of information with effective
implementation depending to a much greater extent on local governments, the
(national) executive would be structurally bound rather than unbound.

In Austria, the mostly unbound national executive was only occasionally chal-
lenged by the Ldnder, with the pushback again coming from the executive, only
in this instance the subnational executive. The finding that Germany’s Covid-19
governance entailed a ‘self-disempowerment of parliament’ (Selbstentmdchtigung
des Parlaments) (Mollers 2020) applies in Austria to both the national and subna-
tional levels of government. While the speaker of the first chamber from day one
explicitly emphasised the continuity of parliamentary activities, Parliament had
few high moments in resisting the executive, one of them being the opposition’s
success in introducing a sunset clause to the Covid-19 Measures Act. However,
the hasty enactment of complex omnibus bills and the, at best, ambivalent role
of the second chamber, supposedly representing Ldinder interests, testify to the
diminished role of parliamentarism.

Only in few instances did the Federal Council (Bundesrat) apply its tool of a
suspensive veto (Constitution, article 42(1—-4)). However, to see this as an expres-
sion of Ldnder influence would be a misrepresentation of the real circumstances.
First, there was a strong partisan element, as two opposition parties, the social
democratic SPO and the right-wing FPO, held a majority in the Federal Council
(Palermo 2020). Secondly, the stated reasons for the veto were feared infringe-
ments of fundamental rights and a reduction of parliamentary scrutiny due to
the hasty legislative process (Gamper 2020). Instead of federalism grounds, the
vetoes were prompted by the traditional rationale of bicameralism as an oppor-
tunity to give bills a second thought, a line of argument key to the thinking of
George Washington and other framers of the US Constitution. The broader
problem of the concentration of power in the (national) executive (Lachmayer
2020) 1s best illustrated by the federal government’s use of internal administrative
orders to public officials (Erldsse) to regulate matters with external effects (which
ought to be regulated through ordinances). Such a practice deprives people of
legal remedies because internal orders are not subject to judicial review.

In response to mounting criticism, the Minister of Health promised to avoid
legal missteps in the future, while the Chancellor’s reaction was rather nonchalant.
He called on lawyers not to engage in ‘legal sophistry’ (juristische Spitzfindigkeiten)
and pointed to the fact that, at the next session of the Constitutional Court
in June 2020, the legal measures would no longer be in force anyway, which
was not necessarily true.* This prompted observers to ask sarcastically whether
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constitutional law is ‘for the Court only’ (Somek 2020) and emphasise that a
‘good legislator’ would be obliged ex ante to weigh up the proportionality of
measures in an effort to avoid unconstitutionality. Compared to earlier legal
measures, the ‘easing ordinance’ (Lockerungsverordnung), entering into force on 1
May, was indeed viewed positively by legal experts as ‘more differentiated and
precise’ (Bernd-Christian Funk, quoted in Kroisleitner and Scherndl 2020).

Besides horizontal concentration of power in the hands of the executive, dou-
ble centralisation also entails — in its vertical dimension — the predominance of
the national government. This is exemplified, in particular, by national Covid-
19 legislation regulating, on the basis of the competence for public health under
article 10(1)(12) of the Constitution, a number of issues that normally fall within
the responsibilities of the Linder. This continues to be the case even though some
Linder demanded, in the run-up to the ‘easing ordinance’ of 1 May, more decen-
tralisation and differentiation regarding the roll-back of restrictions. However,
this ordinance regulates, for example, the entry to sports facilities and the organ-
isation of events, matters usually falling within Ldnder responsibilities. As the
tederal competence for public health allows it in times of emergency to take
measures otherwise reserved to the Ldnder, the competences of the latter are
pushed into the background. When they would come to the fore again thus
depends on the return to ‘normality’.

In this light, the comprehensive reform of both the 2020 Covid-19 Measures
Act and the 1950 Epidemic Diseases Act, which the Austrian parliament passed on
25 September (BGBL. I Nr. 104/2020), had the declared aim of partially reducing
centralisation (see section 4.4.4). In contrast to earlier, hasty legislation during the
pandemic, a comprehensive evaluation procedure took place, with some of the
several thousand comments on the bill by private individuals and organisations
leading to genuine improvement. Yet it was correctly observed, in a critical vein,
that a thorough amendment of the two acts took as long as seven months since the
start of the pandemic (BuBjiger, quoted in Marchart and Weillensteiner 2020).

Overall, the reform provided a legal basis for pandemic governance which is
firmer, more precise, and in line with the proportionality principle. Importantly,
sections 3—5 of the Covid-19 Measures Act now determine the modalities for
restrictions on freedom of movement by ordinance more extensively and pre-
cisely and thus seek to remedy the problem of the ‘entry ordinance’ being declared
unlawful. Another welcome change in regard to the rule of law is procedural, as
an ordinance decreeing a future lockdown would have to be discussed with the
Main Committee of the first parliamentary chamber and thus with all parties
represented there. However, as the aim is to avoid countrywide lockdowns, more
autonomy is henceforth granted to the Ldinder.

4.4.3 Ldnder action

The Ldnder adopted several measures, partly through ordinary legislation but
above all through ordinances, to combat the pandemic. However, this did not
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materially alter the predominance of the centralist approach. At the outset, Tyrol
had lockdown rules that deviated for several weeks from those of the rest of the
country, in addition to which it prohibited entry to other Ldnder. But as Covid-
19 spread more evenly across the country, subnational governments tended to
align themselves with the national government. When restrictions began to be
eased in a staggered way in mid-April and early May 2020, greater differenti-
ation was demanded by some Ldnder and academic observers in the interests of
economic recovery and greater acceptance of the restrictions by the population.
Still, Austria’s Covid-19 response largely remained uniform, even though infec-
tion clusters in some areas prompted certain subnational governments to take
special measures, with school closures and stricter face mask regulations in early
July in Upper Austria being a case in point.

The debate about greater Linder autonomy regained momentum as infec-
tion numbers grew in early September and coincided with the introduction of
the abovementioned ‘coronavirus traffic light system’ (Corona-Ampel). Based on
weekly risk assessments by a commission that assigned one of four colours —
green, yellow, orange, or red — to each district, it was up to federal, Ldander, and
district authorities to adopt recommendations or legally binding measures. Local
differentiation between districts was thus key to this plan.

However, the plan was derailed by two problems. First, the mixed composition
of the commission — that is, five experts nominated by the national government,
five civil servants from national ministries, and one representative from each of
the nine Ldander — resulted inevitably in tensions between scientific and political
rationales for the risk assessments. While it was mostly the representatives of the
tederal and Lander governments within the commission that attempted to wield
influence, one member suggested at the start of one of the first crucial meetings
that the chief of staff of the Chancellor, without being part of the commission,
briefly join in order to read out a declaration. This was rejected by the commis-
sion, on the argument that, to preserve its air of technocratic probity, political
interventions should be avoided (even though political representatives outnum-
bered experts 14 to 5!). However, the Linder and local governments also tried to
exert pressure on the commission. Whereas Vienna initially demanded a stricter
risk assessment, the Mayor of Linz was outraged that his city was in the yellow
and not green column and lambasted the ‘coronavirus traffic light system’ as
arbitrary and a failure.

The second problem was that a sharp increase in infection numbers precisely
at the time of the new system’s introduction prompted the federal government
to throw regional differentiation overboard. On 12 September 2020, it resorted
to countrywide measures by issuing another amendment, already the 10th, of
the ‘easing ordinance’ (BGBI. II Nr. 398/2020). Thus, the assignment of colours
to the single districts became rather symbolic and at most useful for risk-aware-
ness raising because the new uniform rules, which were lying — depending on
the issue — between those districts initially categorised as yellow or orange,
also entered into force in the many green districts. For example, the maximum
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number of persons for indoor events was reduced to 50, as opposed to the 200
initially foreseen for green and 100 for yellow, and a few days later was lowered
turther to 10.

Issues of autonomy and differentiation also emerged on another occasion,
namely in late September 2020 during the reform mentioned above of federal
Covid-19 legislation. The Minister of Health himself underlined that the reform
was aimed at increasing Linder competences to enable them to co-define locally
the measures that would best contain the pandemic (APA 2020). The new sec-
tion 7 of the Covid-19 Measures Act clarifies the power to issue ordinances based
on this law at the federal, Land, and district levels and envisages regional difter-
entiation. A Land Governor may act, if there is no federal ordinance or decree,
to provide additional measures, and a district administrative authority may act, if
there is neither a federal nor a Land ordinance, to introduce additional measures.

Such autonomous decision-making runs into certain limits. First, Land and
district ordinances that prevent people (with exceptions) from leaving their pri-
vate living spaces need the approval of, respectively, the Minister of Health and
the Land governor. Secondly, the minister must be informed about both the
Ldnder and district ordinances before they enter into force. Thirdly, legal hier-
archy is reflected in the provision that Ldinder ordinances may repeal district
ordinances and that both can be repealed by ordinances from the Minister of
Health. In practice, these hard instruments for restraining autonomy were not
used during the period under review. Instead, the federal government merely
expressed its misgivings when, for example, Vienna in September 2020 decided
to go its own way by introducing guest registration in pubs and restaurants rather
than following other Ldnder in setting closing hours at 22:00.

4.4.4 Local government action

Under the Constitution, district administrative authorities do not have the scope
of autonomy comparable to that of the Ldnder, as they are merely subordinate
units. Nevertheless, as instructions from the Land or federal governments can-
not and/or do not determine, even more so in a complex emergency situation,
all district actions, the leeway they give to local governments is significant in
practice. In fact, it is the health departments of the districts that decide in con-
crete cases whom to quarantine or which businesses to close. Inasmuch as the
implementation of numerous competences, both federal and from the Lander, is
concentrated in the district authorities, the role they play in the state machinery
is undramatic and often even unacknowledged, yet for all that, crucial (Buljjiger
et al. 2018).

In the context of Covid-19, the extent to which they made a difference
depended critically on the staff capacities each Land assigned to them and their
approach to tackling the pandemic. For example, Innsbruck’s authorities — which
were in charge of dealing with the couple from Lombardy who were Austria’s first
identified Covid-19 cases — were far more efficient in testing and quarantining
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contact persons than the district commission of Landeck was in regard to the
cases in Ischgl. Indeed, this comparison contributed to accusations that business
interests hindered interventions by the authorities in Landeck. Precisely because
they were so pivotal in implementing Covid-19 measures on the ground, dis-
trict commissioners complained to the Minister of Health about ever-changing,
unrealistic rules that were difficult to put into practice and criticised a lack of
communication by the federal government (Wiener Zeitung 2020). The minis-
ter reacted by inviting them to a direct exchange but also pointed to his intensive
talks with the health boards of the Ldnder and their duty — within indirect federal
administration — to keep the districts informed.

While the Constitution generally accords municipalities a lesser role in health
care than it does the districts, they were of course still critical in the fight against
Covid-19, for instance in their efforts to provide information and coordinate the
activities of local stakeholders, including volunteers. With local governments
at the forefront of providing basic services, they were key to keeping crucial
public sector activities running during the lockdown. There were urgent needs,
for example, to switch to digitalised services and to reorganise child care and
public transportation to suit the conditions dictated by the pandemic. Quite
often municipalities came to the rescue of crisis-ridden local companies by defer-
ring the payment of fees or even availing direct financial assistance. The role of
municipalities was thus less concerned with the health emergency itself than with
its impact, not least of all its economic impact.

4.4.5 Intergovernmental relations

Relations between governments were marked on the whole, especially in the
early stages of the pandemic, by a high level of cooperation. However, this
was not collaboration on an equal footing, as the Ldinder long felt comfortable
with letting the federal government take the lead. Given the lack of significant
pre-existing institutions of emergency management (see section 4.3), cooperative
governance took place by means of general mechanisms of intergovernmental
relations. Informal contacts as well as the Conference of the Linder Governors
(Landeshauptleutekonferenz) played a role. At a gathering on 15 May 2020 of this
conference, which is much more powerful in representing subnational interests
than the second chamber (Kdssler 2016: 363f), the governors expressly referred to
‘successful federalism’ as the recipe for making Austria ‘healthy and strong again’.

This relatively harmonious picture does not mean, of course, that relations
were devoid of failures of cooperation or outright conflict; indeed, intergov-
ernmental tension increased over time. Early examples concerning restrictions
of free movement included an internal order (Erlass) issued by the Minister of
Health shortly before Easter to the Lénder governors that they prohibit ‘all meet-
ings in a closed room attended by more than five persons not living in the same
household’. Even though the federal government retracted the order, explaining
that it had meant only to ban ‘corona parties’ and not families’ Easter celebrations,
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there was a time lag during which district administrative authorities upheld the
ordinances based on this order. The resultant confusion could have been avoided
by more efficient intergovernmental communication.

Another controversy revolved around an ordinance in which Burgenland’s gov-
ernor stipulated that this Land’s most popular lake could be visited only by people
who resided within 15 km of it. This was to avoid large crowds and thus a higher
risk of infection. While section 2 of the Covid-19 Measures Act certainly allowed
the governor to regulate access to a specific public place such as a lake, the federal
government demanded uniform rules regarding swimming lakes. This episode is
emblematic of how relations between single Lander and the national government
differed because they showed different levels of subnational activism. For example,
whereas Burgenland pushed to have its own solution, the Land Carinthia called for
the national government to act and establish countrywide rules.

Subsequent conflicts related to measures imposed at Austria’s borders when
tears that holiday returnees would ‘import’ the virus led to the introduction of
health checks. While the health departments of the districts carried out fever
measurements and, where necessary, a coronavirus test, they were, from an
organisational perspective, subject to their Land government and assisted by mil-
itary troops sent by the federal government.> With traffic jams of several hours
occurring at certain border crossings, the intergovernmental blame game would
soon start. The Minister of Health stated that this Land had misinterpreted the
relevant ordinance by performing more than just random checks, but Carinthia
complained about a lack of clear communication.

When infection numbers increased rapidly in early September 2020 (despite
the border checks), another field of intergovernmental friction came to the fore.
The federal government accused certain Ldinder and the health departments of
their districts of being too slow regarding so-called TTT (‘testing, tracing, and
isolating’). In turn, Vienna not only blamed everything on the allegedly pre-
mature lifting of the federal lockdown but also frantically started to increase
staff capacity dedicated to these tasks. The Linder had been free to find different
solutions. Indeed, some supported understaffed district health departments with
civil servants from other departments or other districts, or with military troops
provided by the federal government, while others relied primarily on hiring
(medical) students on a short-term basis.

4.4.6 Intergovernmental fiscal relations

In Austria, most of the revenue at all levels of government is generated as part of
a shared taxation system, and fiscal resources depend, in the absence of exten-
sive constitutional regulations,® on an ordinary federal law, that is, the Financial
Equalisation Law, which is adopted every four years and determines for each
single tax the revenue portions of the various government levels. Even if the
legislative process involves tripartite talks, negotiators are in fact not on an equal
footing, and Ldinder and municipalities ‘really have no legal alternative but to
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accept the determination of fiscal relations by the federal government’” (BuBjiger
2005: 61). Eighty-four per cent of the total revenue raised in Austria falls within
this shared taxation system, and from these funds 68 per cent have gone since
2018 to the federal government, 20 per cent to the Ldnder, and 12 per cent to the
municipalities (Federal Ministry of Finance n.d.). The fact that virtually all lucra-
tive sources are shared taxes entails that the economic downturn in the wake of
Covid-19 would have an equal impact on all three government levels, especially
due to diminishing receipts from corporate and personal income taxes.

However, revenue shortages from joint taxes are, in relative terms, particu-
larly damaging for the Ldinder because they do not enjoy much fiscal autonomy.
Admittedly, they are allowed to ‘invent’ taxes not mentioned in the Financial
Equalisation Law. But the latter is so comprehensive that it does not leave much
space for this. Despite perennial discussions (or sham fights), increased tax auton-
omy has never been realised due to a certain reluctance on the part of the Ldander
and to the fact that the federal government offers them only marginal taxes with
limited revenue.

As for Austria’s municipalities, they faced significant income losses in shared
taxes, which in 2018 accounted for 39 per cent of their revenues,” as well as in
certain exclusive local taxes. Receipts from a municipal tax (Kommunalsteuer)
that employers have to pay based on the gross income of their employees were
expected to shrink by 20—40 per cent. Reduced payments due to rising unem-
ployment and a widely used partial furlough scheme (Kurzarbeit) account for that.
Tight municipal budgets were also the result of reduced income from tourist
taxes or fees for public services, such as child care. At the same time, municipali-
ties are responsible for many basic services, such as water supply, so their room for
manoeuvre in cutting costs was limited. Clearly, the financial impact of the pan-
demic on municipalities was highly differentiated, with those reliant on tourism
or other businesses hard-hit by Covid-19 bearing the brunt.

As early as 15 March 2020, when the Austrian parliament passed the first pan-
demic-related bills, a support package was announced, including direct emer-
gency help, credit guarantees, and tax deferments. For municipalities, EUR 1
billion was to be provided to cover local investments under a 50 per cent co-
financing scheme. However, it was likely that some municipalities would fail to
reach the co-financing quota. Moreover, the aid received was forecast to be in
effect equalised by EUR 1.1 billion that municipalities would lose in revenue
due to tax cuts envisaged in Austria’s recovery package to stimulate the economy
(Mitterer 2020). In view of shrinking resources, it was certain that intergovern-
mental fiscal relations would remain tense.

4.5 Findings and policy implications

When it comes to health care and federalism, it has been a mantra of critics, espe-
cially health economists (Trukeschitz et al. 2013: 174) but so too the Austrian
Court of Auditors (Rechnungshof 2010), that far-reaching Ldnder competences
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have resulted in fragmentation and an inefficient proliferation of hospitals with
more beds than are actually needed. The irony is that the high numbers of hos-
pital beds, not least of all in ICU units, turned out to be a major asset in Austria’s
Covid-19 response. There is a good chance that decentralised service provision
will come to be appreciated again and that the creed of efficiency, often idolised
as an undisputed guiding principle within mindsets strongly inclined towards
centralisation, will be re-assessed. A question, then, is whether this will be lim-
ited to the era of Covid-19 or lead to lasting long-term change.

This same question of permanent or merely temporary change is also key
when it comes to considering the centralisation that the Covid-19 emergency
brought about. There can be little doubt that a double centralisation of deci-
sion-making occurred in the early stages through an accumulation of power
horizontally in the hands of the executive branch and vertically at the national
government level. In May 2020, it was claimed, for good reason, that Covid-19
turned Austria into a ‘decentralized de facto unitary state’ (BuBjiger 2020b).
Nevertheless, these tendencies — set in motion without using constitutional
emergency powers — do not reflect a profound change but rather re-emphasise
trends towards centralisation that were already in existence in ‘normal times’. To
be sure, there were certain cautious efforts to reduce centralisation for the sake
of more autonomy and differentiation in autumn 2020, namely the ‘coronavirus
traffic light system’ and the new rules for ordinances under the reformed federal
Covid-19 legislation. But the sustainability of these efforts is in doubt and they
are unlikely to alter the underlying centralist tendencies.

It is therefore nearly impossible to assess whether Austria’s federal dispensation
has been a boon or bane in managing the pandemic. The truth is that federalism
has hardly been noticeable in the making of key decisions at the time of this writ-
ing. It is thus somewhat misleading to argue that the country ‘fared surprisingly
well in the current crisis’ despite its ‘strong federalism’ (Czypionka 2020). First,
the largely centralised management of the pandemic follows from the fact that
the public health competence of the national government under article 10(1)(12)
of the Constitution overshadows for the duration of the emergency the Linder
competences and enables it to intervene in what are otherwise subnational pre-
rogatives. Second, this key provision envisages public health as a matter for indi-
rect federal administration. On the one hand, this form of mixed administration
compels all authorities to cooperate; on the other, the federal government has
legal instruments to enforce its will vis-a-vis the state governors, even if their
power of instruction meets factual limits, for example in the staff capacities of
the subordinated authorities (BuBjiger 2020a). While district administrative
authorities have considerable functions in practice, even more so in a complex
emergency like Covid-19, and the Land Governor is central because of his or her
instructions to the districts and other members of the Land government, one per-
son remains at the top of the legal hierarchy: the Minister of Health. Politically,
of course, he is also dependent on these subordinate authorities for implementa-
tion and is thus to some extent forced to compromise.
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It is true that the Minister of Health came to be challenged more and more
and that intergovernmental relations suffered increasingly from disputes as the
pandemic dragged on. However, these conflicts were not as numerous and fun-
damental as they were in many other countries. To some extent, this is linked
to the well-known argument that Austria, due to its societal homogeneity,
has a higher tolerance for centralism than other countries because there is,
compared to multinational federations with territorially based distinctiveness,
clearly less pressure towards decentralisation (Erk 2004). On closer inspec-
tion, many of what appear to be intergovernmental conflicts are skirmishes
following the logic of party politics. Several of the disputes in autumn 2020
concerned Vienna and have to be seen in the context of tensions between
the conservatives leading the national government and the Social Democrats
ruling the capital which were further amplified in the run-up to elections in
Vienna on 11 October. True intergovernmental conflicts based on ambitions of
the Ldnder to go their own way remained relatively limited compared to other
countries. Nonetheless, the onset of a second wave of infection saw increasing
tension, with subnational governments being more proactive in some instances
and the national government explicitly urging them to be more active and
adopt stricter measures in other instances. Austria therefore still oscillates
between, on the one hand, cautious attempts towards greater autonomy and
differentiation and, on the other, the move from national unity to a de facto
unitary state, one which has characterised the country’s particular brand of
‘pandemic federalism’.

Notes

1 From alegal point of view, these are, at one and the same time, municipalities and district
administrative authorities. On their role, see K&ssler and Kress (2021).

2 Several countries made use of this right in spring 2020, among them, for instance, Esto-
nia, Romania and Serbia.

3 The constitutional lawyer Bernd-Christian Funk quoted in Brickner (2020).

4 The Constitutional Court could also have decided to hold an extra session until 30
April 2020 when the legal measures were still in force. Moreover, even legal acts not
in force anymore in June could still have had legal effects and thus have been far from
irrelevant. For instance, the ordinance regulating entry to public places was the basis
for fines challenged in ongoing administrative penalty proceedings; the fact that the
Court invalidated parts of this ordinance meant that these fines were not payable
anymore.

5 The involvement of the army might seem odd to an external observer. But beyond mil-
itary defence (Constitution, article 79(1)), the civilian administration may assign to the
Austrian army several additional tasks, among them ‘to render assistance in the case of
natural catastrophes and disasters of exceptional magnitude’ (article 79(2)(2)).

6 Article 13 of the Constitution merely refers to the Financial Constitutional Law of 1948,
which provides only general principles for tax allocation and abstract types of taxes and
itself authorises the federal legislator to assign taxes concretely through the Financial
Equalisation Law.

7 For an examination of the shares of various municipal income components and how
they are affected by Covid-19, see Biwald and Mitterer (2020).
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MANAGING THE COVID-19
CRISIS IN A DIVIDED BELGIAN
FEDERATION

Cooperation against all odds

Patricia Popelier and Peter Bursens

5.1 Introduction

When it recorded its first case of Covid-19 on 3 February 2020, Belgium was in
the midst of a political crisis. Since the fall of its government in December 2018
and elections in May 2019, political parties had still not succeeded in forming
a new federal government. The antagonism between the two major parties, the
Flemish nationalist Nieuw-1Vl1aamse Alliantie and the francophone social demo-
cratic Parti Socialiste, was intensified by the elections, which resulted in deep-
ened division between Flemish and Walloon voters and an unprecedented rise of
extremist parties on either side of the spectrum. Meanwhile, a caretaker minor-
ity government stayed on, backed by temporary parliamentary support, until a
new government was formed eventually on 1 October 2020, now backed by a
parliamentary majority of seven parties — a transition that took place at a moment
when infections were on the rise again.

This chapter examines how a divided Belgian federation responded to the
Covid-19 pandemic, with the period of analysis extending from February to
October 2020 and thus covering the full cycle of the first wave — including the
outbreak in February, the peak in spring, and the low point in summer — and the
beginning of a second outbreak at the end of summer. The shift from the first to
the second wave coincided with the start of a new federal government, a turn of
affairs that was accompanied by some changes of response, among them to the
approach taken to intergovernmental relations (IGR).

With a population of 11.5 million, Belgium is a relatively small country,
but it is deeply divided along converging cleavages between the north (Dutch-
speaking, prosperous, and voting predominantly centre-right) and the south
(French-speaking, less prosperous, and voting predominantly left). To accom-
modate these tensions, the country transformed itself over three decades from a
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unitary, decentralised state into a dyadic federation with confederal traits; subse-
quent reforms decentralised it further.

Belgium thus consists of six overlapping federated entities: three commu-
nities with language- and culture-related competences (Flemish, French, and
German) and three regions (Flemish, Walloon, and Brussels) with economic-
and territory-based competences. However, politics revolves around the two
major (French-speaking and Dutch-speaking) linguistic communities. When the
Covid-19 crisis hit Belgium, even the French-speaking press, hitherto centralist
in spirit, agreed that the country was split into two separate democracies.!

Public concern in Belgium about the coronavirus mounted during the spring
break at the end of February when Covid-19 case numbers began to rise dramat-
ically, especially in the north of Italy, where many Belgians go skiing; as they
returned from their travels, so the number of domestic infections increased. It
was nevertheless only on 13 March 2020, two days after Covid-19 claimed its
first fatality in Belgium, that the federal government initiated health measures,
following which a more drastic lockdown was imposed on 18 March.

By mid-April, at the height of the crisis, Belgium was at the top of the list of
Covid-19 deaths per capita worldwide, with a fatality rate of 359 per million res-
idents.? Unlike those of other countries, its statistics included fatalities — mostly
in elderly homes — that were probably caused by Covid-19 but not officially con-
firmed as such (Wilmes 2020: 5). Still, the coronavirus undoubtedly hit hard in
Belgium. The country’s high population density, its open economy at Europe’s
crossroads, and the return of tourists from heavily infected areas in the Italian,
Austrian and French Alps, help to explain this fact.

In April, reports emerged that the economy was beginning to stagnate due to
the pandemic, and in May, Belgium announced its first exit measures from the
nationwide lockdown. Others followed in quick succession, until the signs of a
second outbreak came to notice at the end of July. Further relaxation measures
were put on hold, and new restrictions were introduced, or older ones reinstated.
However, in September, schools were able to reopen for the new school year,
albeit under tight conditions. At that point in the year, the government decided,
in spite of a rising number of infections, not to impose stricter measures but to
relax contact arrangements again in order to keep citizens motivated.

As Belgium has a high-performing health-care system, the maximum capac-
ity of its hospitals was never exhausted. The main problem lay in the area of
prevention: it had no strategic supply of face masks and lacked testing capacity.
Consequently, and despite a travel ban, the virus spread quickly in elderly homes
and residential care centres. Many of the subject-matter domains relevant to the
crisis were competences of the federated communities, but there was immediate
and widespread consensus that, for the country to fight Covid-19, the federal
government had to take the lead.

At first, no distinction was made between regions, in that public data did not
specify the location of infections and hospitalisations. This changed at the start
of the second wave of the pandemic, when a ministerial decree ordered local



90 Patricia Popelier and Peter Bursens

authorities to determine in which shopping streets it would be mandatory to
wear face masks, and also empowered them to take additional preventative meas-
ures (Ministerial Decree of 24 July 2020, article 13). Local governments, until
then subordinate implementers of central policy, now came to the fore.

In the sections that follow, this chapter explains the Belgian system of power
allocation and IGR and provides an overview of government action at the federal,
federated, and local levels of authority. This will reveal three important findings.
First, Covid-19 — perhaps temporarily — turned dual federalism into cooperative
federalism, with the federal government occupying a prominent position in inter-
governmental decision-making. Secondly, the local level of authority popped up
as a relevant actor that should be factored into the design of future systems of pan-
demic crisis management. Thirdly, calls in Belgium for institutional reform should
keep in mind that, whatever the result of such reform, it is crucial to provide clarity
in the allocation of competences and to develop a scheme for more efficient inter-
governmental coordination and cooperation, especially in the case of pandemics.

5.2 The federal constitutional and legislative framework
5.2.1 The allocation of competences

Belgium follows a model of dual federalism, with an allocation system based
on exclusivity. This means that, as a rule, matters lie within the legislative and
administrative competence of the federal authorities, the communities, or the
regions, to the exclusion of the other entities. A side effect of exclusivity is frag-
mentation: if the federal government loses control over transferred matters and
is not able to intervene in the general interest or secure inter-regional solidarity,
it 1s inclined to transfer only parts of the matter and set restrictions on its use
(Popelier 2021a). This entails that parts of a policy field are attributed to the
federated entities, whereas others remain within the ambit of central powers,
making it difficult to develop coherent and encompassing policies without coop-
eration among entities (Happaerts et al. 2012: 444). It also means that compe-
tences are formulated in a detailed way, with specific conditions and exceptions.?

Several of the matters related to preventing and containing Covid-19 were
transferred to the communities, albeit with many exceptions. Together, there
are four categories of community competences: person-related competences and
competences in education, culture, and languages. Each is discussed below.

In terms of the Special Majority Law on the Reform of Institutions, health
care, including residential-care institutions, is a community matter that falls
under the category of person-related competences (article 5, section 1, I).
However, in the development of this law, only specific aspects of health care
were transferred to the communities, and even those aspects contained several
exceptions that remained federal. For example, organic laws and financial laws
on hospitals remain federal, as do basic and financial rules pertaining to medical
institutions as well as to health and disability insurance. Also, only the federal
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government can impose an obligation to vaccinate. By contrast, promoting and
providing vaccinations and taking quarantining and contact tracing measures are
(mostly) community matters, whereas the federal government has the power to
issue basic rules, for example with regard to the right to privacy.* In addition, the
communities have the power to issue preventative regulations only for specific
matters and institutions, while general rules remained a federal competence. A
number of social-welfare community competences are closely associated with
health care, including child care, family care, and elderly care.

Education is the sole competence that was transferred in its entirety by the
Constitution itself, barring only three exceptions: determining the beginning
and end of compulsory schooling, setting minimum standards for granting diplo-
mas, and administering the teachers’ pension scheme; the latter all remained
federal competences (Constitution, article 127, sections 1, 2). Finally, cultural
competences — applying to areas such as youth policy, libraries, museums, fine
arts, and sports and leisure activities (Special Majority Law on the Reform of
Institutions, article 4) — were transferred to the communities, mostly without
specific exceptions.

Preventative measures that impact on business operations and labour condi-
tions, such as the closure of shops and promotion of telework, are federal matters.
In turn, measures to mitigate the economic consequences of pandemic response
fall under both federal and regional competences. Economic affairs such as tour-
ism and commercial rentals are a regional competence, but many of their aspects
remain federal, such as financial policy, commercial law, labour law, and social
security (Special Majority Law on the Reform of Institutions, article 6, section
1, VI). As a result, during the 2020 pandemic, different subsidy mechanisms were
developed at the federal and regional level. Preventative measures in response
to Covid-19 also affected other regional competences, such as public transport.

Finally, at supranational level, the European Union (EU) limited Belgian
authorities” discretion in combating the Covid-19 pandemic. For example, the
regulation of medicines remains a residual federal competence but is controlled
mostly at the EU level. Also, the principles of free movement prohibit border
control and closure, except in the case of serious threat and for a limited period
of time. On that basis, the federal government, by ministerial decree, closed the
country’s borders on 20 March 2020 (Vanheule 2020: 1448). Further restric-
tions arose from coordinated action by the European Council; the European
Commission also engaged in coordination efforts, in its case ones that were
directed, for instance, at public procurement of protective gear and at repatriat-
ing EU citizens from countries throughout the world.

5.2.2 The absence of an emergency clause

Belgium is a dual federation, which means that the federal and federated juris-
dictions are conceived as separate entities with exclusive powers and on an equal
footing; by implication, the federal government has no overriding powers.
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Fittingly, the Constitution does not even mention a state of emergency, con-
ventionally the occasion for centralisation of power in the national executive
branch — an emergency situation is only implied where it provides that it is the
King who declares the existence of a state of war (article 167, section 1). The
federal government does have residual powers, but these must respect the consti-
tutional allocation of powers.

This raises the question of whether the federal government may invoke police
powers to encroach upon federated policy domains, for example when closing
schools and museums, prohibiting cultural and sports events, or deciding under
which conditions such organisations and activities can resume. One could argue
that crisis management in the case of a pandemic is inherently part of the gov-
ernment’s residual emergency powers, given that the risk of infection threatens
the entire country, which though small is densely populated.

However, the Council of State, the supreme administrative court in Belgium,
warned on various occasions that the federal government does not have the
exclusive residual competence to take all urgent matters but that each govern-
ment is instead responsible within its own field of competences.® Its suggestion
that a cooperation agreement or explicit legal solution be adopted was not acted
upon, though. Indeed, one could argue equally that because sources of infection
are concentrated in specific regions, a differentiated approach is what is called
for, and that police powers are inherent to the executive office at all tiers of
government.

5.3 Preparedness for a national disaster:
The institutional framework

Following an EU Decision, member states are under a duty to communicate
information to the EU network operated by the European Centre for Disease
Prevention and Control (ECDC) (EU Decision 2013). To this end,® a Protocol
was concluded between the federal government and the communities to establish
a National Focal Point.”

The same Protocol also established a Risk Management Group (RMG) and
a Risk Assessment Group (RAG). The first is composed of representatives from
the federal and subnational ministries of health and decides on notification and
control measures. The second is an advisory body composed of experts from
the health authorities and epidemiologists of the Belgian Institute for Health
(Sciensano), along with medical scientists from universities on both sides of the
language divide, who are invited ad hoc to the body. The RAG takes care of
the daily surveillance of potential health threats and prepares risk assessments.
The politically responsible body is the Inter-ministerial Conference on Public
Health, composed of the ministers responsible for public health at the federal and
community levels; the coordinating crisis manager is appointed by the federal
government. It is, however, up to each entity to implement the decisions within
its respective range of competences (Protocol 2018, article 6, section 1).
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5.4 Rolling out measures to contain the pandemic
5.4.1 Taking the initiative

As mentioned, the Covid-19 health crisis struck Belgium in the middle of a
political crisis. Given the dual nature of Belgian federalism and the extensive
powers communities have in health policy, one would have expected them to
take the initiative in response to the pandemic. Nonetheless, there seemed to be
wide consensus that — in consultation with the communities and regions — it was
the federal government that had to take the lead.

The most visible body during the first wave of infection was the National
Security Council (NSC), the composition of which reflects that it was established
with terrorism threats in mind. It consists of the Prime Minister, the minis-
ters of justice, defence, home affairs and foreign affairs, the vice-ministers, and
other ministers in matters under their competence (Royal Decree of 28 January
2015), in this case the Minister of Health. To deal with the Covid-19 pandemic,
the NSC was extended to the regional minister-presidents. It was supported by
the National Crisis Centre, which has three monitoring and advisory bodies: the
RAG, the RMG, and the Scientific Committee Coronavirus. These bodies
report to an Evaluation Cell (CELEVAL) consisting of representatives of health
administrations and advisory bodies at national and subnational levels; in turn,
CELEVAL reports to the different governments.

The NSC convened for the first time on 10 and 12 March 2020. On 13
March, the federal phase of the coordination of Belgium’s pandemic response
was announced and the first measures taken: cultural, social, festive, sports, and
youth activities as well as religious services were prohibited; cultural, festive,
recreation, and sports establishments as well as bars and restaurants were closed;
and non-food stores were closed on weekends (Ministerial Decrees of 13 March
2020). Only four days later, several political parties, still unable to form a gov-
ernment, agreed to give the minority government of Sophie Wilmes full powers,
with the promise to request a new vote of confidence after six months (Royal
Decree of 17 March 2020).

Then, on 27 March, the government received special powers to take measures
to address the crisis and mitigate its consequences, if need be by passing Acts of
Parliament (Laws I and II of 27 March 2020 authorising the King to take meas-
ures to combat the spread of the coronavirus (Covid-19)), albeit with several
formal and informal guarantees. For example, special power decrees have to be
ratified by Parliament within one year, in addition to which 10 political parties
acted as watchdogs in weekly meetings to discuss the Covid-19 decrees.

In the end, these special powers have not been used for preventative measures.
They were taken by ministerial decree, even though their constitutionality was
doubtful (Popelier 2020a, 2020b). On 18 March, the Minister of Internal Affairs
decreed a more severe lockdown, one that included the closure of schools, fur-
ther restrictions on shops, and a ban on travelling abroad other than for essential
purposes (Ministerial Decree of 18 March 2020).
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CELEVAL was replaced on 6 April by a multidisciplinary expert group, the
Group of Experts in Charge of the Exit Strategy (GEES), consisting of medical,
economic, statistical, legal, and financial experts and tasked with developing an
exit strategy from Belgium’s initial lockdown. At the start of a second wave of
infections, GEES was replaced by CELEVAL, the membership of which was
broadened and included representatives of scientific research institutes, busi-
ness, and the event sector, as well as medical, psychology, and health economics
experts.

Political parties in power at both the regional and federal level, aware of the
need for urgency, seemed to agree that the federal government has a residual
power in regard to health crisis management; it was less clear, though, on how
far this power extends. For example, the federal government started a pro-
gramme for contact tracing but had to leave it to the communities once the
Council of State made it clear that this competence (mostly) remained with the
communities.® In another example, protective masks and equipment were simul-
taneously procured at several levels of government, with major issues arising in
mid-April 2020 about quality requirements for materials and the use of testing
kits. The responsible federal minister himself complained about ‘absurd’ situa-
tions regarding competences and coordination (Andries 2020).

Either way, the proportionality (or loyalty) principle demands that measures
cannot make it impossible or arduous for other entities to pursue their poli-
cies unless these entities are involved in the decision-making. This means that
regardless of who has the final say in which matter, governments are forced
to cooperate. In practice, political actors in 2020 chose to allow the federal
government to take the lead, but communities and regions could implement
the measures according to their competences. This sometimes led to awkward
results as when, for example, a federal ministerial decree stated that communities
should plan for a resumption of teaching activities on the basis of expert advice
(Ministerial Decree of 15 May 2020, article 4): even though it was undisputed
that emergency measures should rely on expert advice, it was not for the federal
minister to impose procedural requirements.

In a third phase of pandemic governance, a differentiated approach was taken
after all, one that hence brought local entities to the fore. Mayors and provincial
governors have police powers of their own, but in March 2020 a ministerial
decree announced the federal phase of the coordination of the coronavirus crisis
(Ministerial Decree of 13 March 2020a), a regime in terms of which local entities
were to be merely implementers of federal and federated decisions.

In July, however, more detailed information was made available as to where
exactly new outbreaks were situated. A ministerial decree that ordered face
masks to be worn in specific places, including in shopping streets, required that
mayors delineate those streets; it also allowed mayors and provincial governors to
take ‘complementing’ and, where necessary, ‘additional” measures.

On this basis, the provincial governor of severely hit Antwerp province made
it compulsory to wear face masks in public and imposed a (controversial) nightly
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curfew (Ordinance of 29 July of the Governor of the Province of Antwerp). In
addition, the Flemish government, when its own system proved inadequate,
reluctantly permitted local entities to develop their own system of contact
tracing.

The discussion above presented the chronology of the measures taken. In
the following sections, we dig deeper into the type of measures taken by the
different government levels and then turn to IGR. Federal actions were taken
mostly by the government — the federal parliament remained largely absent. Also,
whenever a ministerial decree touched upon the powers of the federated entities,
the executives of the regions and communities took care of the implementation
without much involvement from the respective parliaments. This was the trend
particularly in the French Community and the Walloon and Brussels regions.

5.4.2 Federal action

At the federal level, five types of measures were taken: (1) preventative, (2) health
care, (3) exit, (4) socio-economic, and (5) measures to mitigate other measures.
Several measures were challenged in the Council of State.

5.4.2.1 Preventative measures

Preventative measures to contain the spread of the virus in 2020 came in two
waves. In the first wave, shops were closed, with some exceptions for essential
services such as food shops and pharmacies; firms were ordered to close or switch
to teleworking; bars and restaurants were closed (except for takeaways); school,
cultural, sports, recreation, and social establishments were closed and (almost)
all activities forbidden; people were ordered to stay at home except for essential
activities (including walks); and travel abroad was forbidden.

These decisions were taken after long negotiations, with Flemish politicians
preferring the Dutch approach that gave more consideration to economic activi-
ties, and French-speaking politicians leaning more towards the French approach
which prioritised public health. In the end, all parties agreed on a drastic lock-
down, even if this intruded in subnational domains. For example, although
Flemish political parties preferred to keep schools open and it is the case that edu-
cation is a community competence, they agreed that teaching activities should be
suspended by a federal ministerial decree.

When a second wave was looming in mid-July, measures were less drastic
(Ministerial Decree of 10 July 2020). Shops, bars, and restaurants stayed open
conditional on certain preventative measures; the wearing of face masks was
obligatory in specific public places and shopping streets; dance halls, discotheques,
wellness centres, and hammams were forbidden; people could gather only in
groups of a maximum of 10 persons, with some exceptions; non-essential travel
was allowed within the EU with the exception of ‘red zones’; and close contact
was limited to five persons per household. Some local authorities, at the municipal
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level as well as at provincial level used the opportunity provided by the ministe-
rial decree to take additional measures to counter local surges of infections.

5.4.2.2 Health-care measures

Steps were taken to give health-care providers full capacity in terms of staff,
infrastructure, and equipment. These included regulations on the sale, distri-
bution, commissioning, and use of rapid self-tests, medical devices, personal
protective equipment and biocides, and on the triage of potentially infected
persons.

5.4.2.3 Exit measures

Exit measures enabled the relaxation of initial controls and reopening of business
and other services. On 24 March 2020, the NSC announced a phased exit strategy
that would begin in early May and gradually allow greater social and economic
activity, including the phased reopening of schools (a community competence).
In its decision-making, the NSC relied on the advice of the multidisciplinary
expert group GEES. The measures followed one after the other at a surprisingly
fast pace until, at the end of July, signs of a new outbreak forced the government
to put further relaxations on hold and take a new set of preventative measures.

5.4.2.4 Socio-economic measures

Steps were also taken to mitigate the pandemic’s socio-economic consequences.
Among these were measures to support (‘viable’) firms by means of government
guarantees for credit granted by credit institution, lower value-added tax (VAT)
rates for restaurants, or subsidies for self~employed persons who were temporarily
unable to pursue their activities. Employees could fall back on temporary unem-
ployment relief, a system already in existence but now amended with simplified
procedures and increased wages.

5.4.2.5 Measures to mitigate other measures

Measures were adopted to deal with the repercussions that preventative measures
had for ongoing activities, obligations, and requirements. For instance, the func-
tioning of essential services such as federal administrations and the national rail
network had to be ensured, and measures put in place to discontinue or extend
terms, for example in litigation procedures.

5.4.2.6 Challenges in the council of state

The special powers above were used mainly for type 5 measures and only occa-
sionally for type 3 or 4 measures. Most type 4 measures were based on Acts
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of Parliaments, whereas all type 1 and 2 measures were issued by a ministerial
decree. The ministerial decrees were challenged before the Council of State on
several occasions. Within the period under review, the Council ruled on suspen-
sion requests only in urgent procedures and dismissed them all.

In these cases, it showed great reluctance to interfere with the government’s
crisis management. At first, it held that the Minister of Health has ‘the widest
discretion to fight an unprecedented and most serious international health crisis’
(Council of State, No. 247.452 Stihl and Fedagrim, 27 April 2020, para. 30).
This was not repeated when it came to the exit measures. Here, the government
was given merely ‘wide’ discretion, but a duty of care was imposed on it which
required that crisis measures do not depart from relevant facts, be established
with care, and be weighed against all the interests at stake (Council of State No.
248.151 Vandonghen, 17 August 2020).

However, the Council referred to expert advice and consultation only as an
aid to support the crisis measures — it accepted that the government took an even
stricter position than what was recommended by experts (Council of State Nos.
248.131 BV The Masters, 10 August 2020; 248.132 BV Harman, 10 August
2020). In addition, when fairground stallholders criticised measures for being
disconnected from the realities of their sector, the Council reiterated that the
government was advised by expert committees but it did not examine whether
in this instance the fairground sector had been consulted (Council of State No.
248.151 Vandonghen, 17 August 2020). The Council thus missed an opportunity
to give the government guidance on how to balance safety concerns and funda-
mental rights.

5.4.3 State action

Actions by the communities and regions fell into the same five categories as did
federal action.

e All three communities implemented the ministerial decrees by closing
down primary and secondary schools within their respective jurisdictions
and prohibiting visits in retirement homes.

e Regions simplified procedures for the construction and utilisation of infra-
structure for medicines or medical equipment and activated emergency
plans for hospitals. All levels of government (including some municipalities)
simultaneously engaged in the procurement of medical supplies such as face
masks and protective gowns.

¢  The communities implemented federal exit measures for those establish-
ments within their sphere of competences, such as schools, museums, and
residential care centres.

*  The regions put in place a series of financial compensations and guarantee
schemes for businesses that were closed or limited in operation, in addition to
administering the federal temporary unemployment scheme for employees
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of these businesses. They also provided for rental price adjustments, subsidies
for day-care, and the like.

¢ The regions guaranteed minimal public transport services by bus and tram
and facilitated the extension of rental agreements. Regions and communities
extended terms for ongoing administrative procedures and made arrange-
ments for the functioning of administrations and other public services.

The Flemish and German-speaking communities took action mostly on the
basis of specific legal authorisations. By contrast, the Walloon Region, the French
Community, and the Brussels Region quickly adopted a Special Powers Act on
the basis of which the governments made arrangements without prior parliamen-
tary involvement and with the possibility to amend or bypass parliamentary acts.
The scope of these special powers was unheard of; moreover, the parliaments of
regions and communities that granted special powers had either adjourned or
substantially reduced their activities (Bouhon et al. 2020).

We can conclude that the communities and regions were, to a large extent,
the implementers of federal type 1 and 2 measures. At the same time, they were
closely involved in the federal decision-making that led to these measures. Also,
they had wide discretion to take measures in the other categories, within their
sphere of competence. Interestingly, communities chose to coordinate their
actions even where they had some policy discretion, for example in the reo-
pening of schools. This was welcomed especially in Brussels, where both the
French and Flemish communities have jurisdiction — indeed, it would have been
difficult to explain why measures were more stringent in one (Francophone)
school or cultural establishment than in a similar (Flemish) establishment around
the corner.

Overall, the communities did not always give evidence of better crisis man-
agement than the central government. They were criticised in particular for slow
progress in contact tracing, to the point that municipalities were eager to take over.

5.4.4 Local government action

The regions are responsible for local authorities; accordingly, regional gov-
ernments inform and support local authorities. The ‘federal phase’ of cri-
sis management implied the coordination of measures at the federal level and
implementation and enforcement at the local level (municipalities and prov-
inces). As a result, local entities predominantly played a role in the enforcement
of type 1 measures; in regard to type 4 measures, they pledged to support local
businesses.

In addition, the ministerial decree of 24 July 2020 allowed mayors and pro-
vincial governors to take measures in case of a local surge in infections. They
had to notify the competent regional administration, as well as the provincial
governor, who has a coordinating function. Mayors could, for instance, make
it compulsory to wear face masks in crowded environments over and above the
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places already indicated in the ministerial decree. The latter stipulated that local
measures were enforceable through criminal sanctions.

In one instance, the NSC called on the governor of the Province of Antwerp to
take additional measures to address the deteriorating epidemiological situation in
the province in the final weeks of July 2020. This resulted in the governor issuing
an ordinance on 29 July that, among other things, made face masks mandatory in
all public and publicly accessible places, changed the closing hours of bars and res-
taurants from 01:00 to 23:00, and imposed a curfew from 23:30. The latter was the
most contested of these measures and was challenged before the Council of State.
However, the petitions were rejected without a decision on their merits.

Several mayors of municipalities also took additional measures (for instance,
in regard to closing hours of cafés and obligatory facemasks in public), depending
on the epidemiological situation. They had police powers to act in urgent cir-
cumstances, but the measures had to be subsequently ratified by the city council.
By stepping in in this way, local government showed its usefulness in addressing
health crises, an observation which may inform future state reform.

5.4.5 Intergovernmental relations: A virus-driven push for
cooperation

In Belgium, IGR usually take place in the Concertation Committee and
inter-ministerial conferences and through cooperation agreements (Popelier
2021b). The central body is the Concertation Committee, which consists of the
prime ministers and ministers from the federal and federated levels of authority.
It is characterised both by linguistic parity (French—Dutch) and parity in fed-
eral and federated government representatives. The committee organises sectoral
inter-ministerial conferences for the discussion of high-level policy issues such
as state reform, the environment, or foreign policy, with these conferences often
leading to cooperation agreements (Poirier 2002: 34).

Formal IGR is accompanied by informal IGR, which plays out mainly in
interaction between the party elites of majority parties at different levels of gov-
ernment. Informal IGR functions as a mechanism for reducing conflict — before
matters reach the Concertation Committee, they are usually addressed out of
sight of the public eye and resolved among the governing party leaders or among
ministerial cabinets (Poirier 2002: 34).

Belgium is designed as a fragmented, multinational, dyadic, and dual type
of federalism where legislative as well as administrative powers are allocated on
the basis of exclusivity. Transfers of powers to the communities and regions are
the usual outcome of deadlock at the federal level, where antagonistic Flemish
and French-speaking partners govern in a pseudo-confederal manner (Pas 2004:
160). Belgian dual federalism was therefore designed to prevent IGR as much as
possible (Adam 2019: 591; Swenden and Jans Maarten 2006: 886).

At the same time, as mentioned, exclusivity entails fragmentation: policy
fields are broken down into detailed dimensions and scattered over different
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levels of authority. As shown in a previous section, social and health policy, of
crucial importance in the Covid-19 crisis, is one of these fragmented policy
fields. Paradoxically, this fragmentation in turn forces the entities to cooperate
and thus to engage in IGR.

Dual and dyadic federalism also explains the particular form that Belgian
IGR takes, given that it is based on a multipolar playing field of federal and fed-
erated levels of authority but is also influenced by bipolar politics (Poirier 2002:
26). IGR in Belgium, as elsewhere (Swenden 2006: 190; Trench 2006: 227), is
confined mainly to the executive level, where it takes place through negotiations
in informal inter-ministerial consultations, inter-ministerial conferences, or
formally in the Concertation Committee and through cooperation agreements
concluded by the executives. IGR 1is thus easier when the ruling parties at the
regional level are also coalition partners in the federal government.

Incongruent government formations, however, have become more common.
During the Covid-19 pandemic, the federal minority emergency government
in no way reflected the regional governments. In particular, the major political
parties — the socialist party Parti Socialiste in the Walloon Region and French
Community, and the nationalist party Nieuw-Viaamse Alliantie in the Flemish
Community — were not part of the federal coalition.

Intergovernmental relations, generally speaking, are dominated by federal
governments (Trench 2006: 229), but this is not so in Belgium: even in regard to
EU policies, where the federal level plays a coordinating and gatekeeping role,
the regions and communities have become dominant role-players (Beyers and
Bursens 2006: 1062). This poses a risk in that the absence of a dominant federal
actor creates a bias towards the joint-decision trap, which can limit the effec-
tiveness of governance (Trench 2006: 229); however, such IGR in the context of
dual federalism may also engender a more integrated federalism.

In Belgium, this is particularly the case in matters that involve international
decision-making. The intensity of intergovernmental cooperation and coordi-
nation has led scholars to argue that Belgium, in this arena, has moved towards
cooperative federalism (Beyers and Bursens 2013: 277; Van den Brande 2012:
429).

Nonetheless, securing cooperation and compromise during the 2020 pan-
demic was an arduous task. This became clear when Belgium was the only
EU member state that had to abstain when the Union responded to Covid-19
by mobilising funds from the European Structural and Investment Funds and
making them available under cohesion rules. The reason was that the Flemish
political party Nieuw-Viaamse Alliantie argued that, under the logic of European
cohesion policy, most of the funding to Belgium would go to the Walloon part,
whereas the Flemish part was the most affected by the virus.

Initially, though, intergovernmental cooperation went surprisingly smoothly.
As mentioned, there was consensus that the federal government should take
the lead, with the NSC opening to involve the minister-presidents of the
Communities and Regions. At press conferences, minister-presidents were
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seated prominently next to the Prime Minister to demonstrate intergovern-
mental accord. In addition, the governments could fall back on the protocol
and institutions mentioned in section 3. This activated, inter alia, the RMG,
with representatives from the federal and federated entities as well as the Inter-
ministerial Conference of Health.

The press conferences, however, followed long and difficult meetings that
were held to reach compromise on thorny issues such as the shutdown of schools.
Experts who participated in the decision-making complained about the innumer-
able committees and officials who were involved and the absence of leadership to
take charge in the event of disagreement. Also, there was some competition in
the purchasing of face masks and protective gear, with both the federal and com-
munity governments having placed orders. When contact tracing at the commu-
nity level got off to a difficult start, the Flemish Minister of Welfare pointed a
finger at deficient data inflow from the federal platform and unadjusted protocols
for information-sharing, arguing that the Flemish system of contact tracing had
been hampered by insufficient test capacity and appealing for the establishment
of an intergovernmental committee and taskforce to solve the problem (Flemish
Parliament 2019-2020). Likewise, local authorities complained about regional
government failures in implementing track-and-trace policies, to the point that
they threatened to install local systems.

As a result, prominent political actors put new state reforms on the agenda,
albeit that they had differing views. Some advocated for the centralisation of
crucial domains in order to combat future pandemics more effectively; oth-
ers demanded even further decentralisation to avoid complex and slow deci-
sion-making. Experts and health-care workers, having dealt on the ground with
the consequences of Belgium’s complex system of governance, pleaded above all
for unity of command, regardless of the direction future state reform takes.

5.4.6 Intergovernmental fiscal relations

Needless to say, the impact of the coronavirus crisis weighed heavily on the
budgets of the federal, federated, and local entities. The National Bank predicted
that the Belgian economy would suffer permanent damage and public finances
be hit hard. The outlook for 2020 showed a decrease in gross domestic product
(GDP) of 10 per cent per resident and sovereign debt — already burdensome
before the crisis — rising to 120 per cent of the GDP, that is, twice as high as it
would have been without the crisis (National Bank 2020). In addition, it was
forecast that the budget deficit of the Belgian federation would rise to 6 per cent
of GDP, the bulk of which would be shouldered by the federal level.

The financial capacity to carry the costs differed among the regions, with
the Walloon Region being the poorest entity in terms of GDP and the Flemish
Community the most prosperous.” A fiscal equalisation programme was in place,
with fees for the communities (with social and cultural competences) on the basis
of need, and for the regions (with economy and territory-based competences)
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on the basis of performance. Still, the variation in wealth inevitably resulted in
differing room for manoeuvre for regional subsidy mechanisms.

At the time of this writing, no changes to fiscal federalism principles were on
the agenda. The new federal government agreement of 1 October 2020 entrusted
only two federal ministers with the task of preparing a new state reform and gave
little detail. Ultimately, however, a deal on future fiscal federalism mechanisms
will have to be concluded. The differential impact of Covid-19 economic costs
would undoubtedly complicate the operation of the new federal government
with seven political parties on board.

5.5 Findings and policy implications

The core features of the Belgian federal system determine which actors and
government levels come to the fore, how they respond, and how they inter-
act. Among these features are an intricate division of powers, dual federalism
with exclusive competences, vertical IGR, and a split party system. Moreover,
incongruent government coalitions resulting from split electoral constituencies
probably hindered cooperation and information exchange, although their precise
impact is difficult to assess.

The most crucial finding is that, similar to what happened in the policy
domain of EU and foreign affairs, the Covid-19 pandemic in Belgium was an
external factor that reshaped de jure dual federalism into de facto cooperative fed-
eralism. The legal scheme of competence allocation was interpreted creatively.
As a rule, matters are allocated on the basis of exclusivity, with the federal and
federated entities situated as equal partners. By contrast, crisis management in
2020 was considered a federal competence cutting across exclusive community
and region competences, contrary to previous Council of State opinions, and
reducing the federated entities to implementers of federal policy. Only in a later
phase, advising on a parliamentary Pandemic Act, did the Council of State (2021)
develop a new theory to legitimize this situation, thereby fixing this behaviour
for the future.

This occurred with the full agreement of the federal and federated authorities.
While the federal level was put in charge, federal policies and decisions were made
on the basis of intergovernmental cooperation and implemented by the federated
entities whenever the policies and decisions applied to their competences. At
the same time, intergovernmental cooperation and coordination lacked unity of
command, resulting in slow, complex decision-making. Moreover, the absence
of an adequate pre-existing legal framework for crisis management caused con-
fusion and, particularly at the outset of the crisis, made decision-making onerous
in a situation requiring speed of response.

Another finding is the rise of local authorities as relevant actors in the Belgian
multi-tiered system. Initially mere enforcers of federal measures, they gained
a more prominent position at the start of the second wave of infections when
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granted the power to enact additional measures in a system of differentiated crisis
management; they also established partnerships when the Flemish contact trac-
ing system proved deficient. In a later phase, they would also contribute to a suc-
cessful vaccination campaign. The appearance on the scene of local authorities is
quite remarkable. The successive state reforms of the last 50 years were designed
to mitigate adversarial relations between regional entities and resulted in decen-
tralisation to the regional level. The Covid-19 health crisis revealed, however,
that the designers of Belgian federalism neglected the potential contribution of a
level further down — local government — not only in the implementation but the
design of public policies.

The pandemic triggered calls for institutional reform, especially regarding the
division of competences in public health policies. The new government agree-
ment envisaged a new state reform in 2024. In all likelihood, the reforms will be
based less on an evaluation of how the Covid-19 crisis was managed than on the
interests and demands of the parties that formed the new federal government.
Despite the uncontested centralist approach to crisis management, the crisis did
not appear to have enhanced Belgium’s federal ‘esprit’. The Flemish-nationalist
Nieuw-Vlaamse Alliantie put on the table proposals for a further decentralising
state reform. The party was not a member of the new government, but as the
major Flemish political party it was very likely to influence the position of the
coalition partners. Also, its support would be crucial for the next state reform,
considering the special majority requirements.

Demands for further decentralisation, especially in the domain of health pol-
icy, were also voiced by the coalition partner, the CD&V (Christen-Democratisch
en Vlaams). The precarious financial position of the French-speaking entities
stood to facilitate such a development, as a deal would imply federal financing yet
regional policy autonomy, the latter being favoured as well by the Parti Socialiste,
the dominant French-speaking player.

Whether such an outcome would be sustainable in the light of an already
ailing federal level seems doubtful. Moreover, decentralisation will not obviate
the crucially important need for cooperation should Belgium be hit by another
pandemic. One reason is that a pandemic cuts across a wide range of policy
domains; another is that, considering the density of the Belgian population, crisis
management in one region inevitably impacts on that in another — all the more
so in the case of Brussels, where communities have overlapping competences.

The architects of a seventh state reform thus have the responsibility to pro-
vide clarity on the allocation of competences and to develop clear and efficient
schemes for coordination, cooperation, and lines of command in crisis manage-
ment policies. Preferably, the local level should be factored in too. Belgium’s
experience in 2020 shows that crisis management should combine, on the one
hand, a centralist approach with unity of command and, on the other, a dif-
ferentiated approach respecting and utilising the autonomy of the regional and
community level as well as local authorities.
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Notes

1 The headline in La Libre Belgique read,‘La Fracture’;in L’Echo,‘La Belgique coupée en deux’;
in La Capitale,La fin de la Belgique’; and in Le Soir,Deux Belgiques’.

2 For epidemiological data, see Sciensano (2020).

3 For an overview of the allocation of competences relevant to the Covid-19 pandemic,
see Van Nieuwenhove and Popelier (2021).

4 See Council of State, Legislative Branch Opinion No. 67.423/3 of 26 May 2020;
Opinion No. 67.425-427 of 26 May 2020.

5 See Council of State, Legislative Branch Opinion 47.062/1/V of 18 August 2009;
Opinion 53.018/VR of 13 May 2013; Opinion 53.932/AV of 27 August 2013.

6 The mandate of these three bodies also applies in case of health threats of national
concern.

7 Protocol to establish the generic structures for sectorial health management of crises

for public health and their method for the implementation of the International Health

Regulation (2005) and Decision No. 1082/2013/EU on serious cross-border threats to

health of 5 November 2018’, Official Gazette 14 December 2018 (Protocol 2018).

Council of State. 2020. Opinion No. 67.423/3 of 26 May 2020.

9 See https://www.statistickvlaanderen.be/nl/bruto-binnenlands-product-per-inwoner-0
(after factoring in the commuting component to Brussels Capital).

(o]

References

Adam,Ilke.2019.'Defying the Traditional Theses: Intergovernmental R elations on Immigrant
Integration in Belgium’, Regional & Federal Studies, 29(5): 591-612.

Andries, Simon. 2020. ‘Ik heb te veel absurditeiten gezien. Ons systeem werkt niet’, De Standaard
30 May.

Beyers, Jan and Peter Bursens. 2006. ‘The European Rescue of the Federal State: How
Europeanisation Shapes the Belgian State’, West European Politics, 29(5): 1057-78.

Beyers, Jan and Peter Bursens. 2013. ‘How Europe Shapes the Nature of the Belgian
Federation: Differentiated EU Impact Triggers Both Co-operation and Decentralization’,
Regional & Federal Studies, 23(3): 271-91.

Bouhon, Frédéric et al. 2020. T’Etat belge face a la pandémie de Covid-19: esquisse d’un
régime d’exception’, Courier Hebdomodaire Crisp No. 2446.

Council of State. 2021. Advice 68.936/AV of 7 April 2021.

EU Decision 2013. Decision No. 1082/2013/EU of the European Parliament and the
Council of 22 October 2013 on Serious Cross-Border Threats to Health, Official Journal
5 November 2013,1.293/1.

Flemish Parliament (2019-2020). Commission Report. No. 289/5, 23, 24.

Happaert, Sander, Simon Schunz and Hans Bruyninckx. 2012. ‘Federalism and
Intergovernmental Relations: The Multi-Level Politics of Climate Change Policy in
Belgium’, Journal of Contemporary European Studies, 20: 441-58.

National Bank. 2020. “The Belgian Economy’s Recovery from the Coronavirus Crisis will
be Difficult’, https://www.nbb.be/en/articles/belgian-economys-recovery-coronavirus-
crisis-will-be-difficult-and-budget-deficit-2022-will (accessed on 1 December 2020).

Pas, Wouter. 2004. ‘A Dynamic Federalism Built on Static Principles: The Case of Belgium’,
in G. Alan Tarr, Robert E Williams and Joseph Marko (eds), Federalism, Subnational
Constitutions, and Minority Rights. Westport: Praeger.

Poirier, Johanne. 2002. ‘Formal Mechanisms of Intergovernmental Relations in Belgium’,
Regional & Federal Studies, 12(3): 24-54.


https://www.statistiekvlaanderen.be
https://www.nbb.be
https://www.nbb.be

Belgium 105

Popelier, Patricia 2020a. ‘COVID-19 Legislation in Belgium at the Crossroads of a Political
and a Health Crisis’, TPLeg, 8(1-2): 131-53.

Popelier, Patricia. 2020b. ‘Crisisbeheer bij Ministerieel Besluit’, Tijdschrift voor Wetgeving,
23(4): 282-291.

Popelier, Patricia. 2021a. ‘Exclusive Powers and Self-Governed Entities: A Tool for Defensive
federalism?’, in Ferran Requejo and Marc Sanjaune (eds), Defensive Federalism. Rooutledge
(forthcoming).

Popelier, Patricia. 2021b. ‘Intergovernmental Relations in Belgium: Obstacles for Effective
Cooperation in Dyadic Federalism’, in Yonatan Fessha, Francesco Palermo and Karl
Kossler (eds), Intergovernmental Relations (forthcoming).

Sciensano.  2020.  https://datastudio.google.com/embed/u/0/reporting/c14a5cfc-cab7-
4812-848¢-0369173148ab/page/QTSKB (accessed on 1 December 2020).

Swenden, Wilfried. 2006. Federalism and Regionalism in Western Europe: A Comparative and
Thematic Analysis. Basingstoke and New York: Palgrave Macmillan.

Swenden, Wilfried and T. Jans Maarten. 2006. “Will It Stay or Will It Go? Federalism and the
Sustainability of Belgium’, West European Politics, 29(5): 877-94.

Trench, Alan. 2006. ‘Intergovernmental Relations: In Search of a Theory’, in Scott L. Greer
(ed.), Territory, Democracy and Justice: Regionalism and Federalism in Western Democracies.
Basingstoke and New York: Palgrave Macmillan.

Van den Brande, Karoline. 2012. ‘Intergovernmental Co-operation for International
Decision-making in Federal States: The Case of Sustainable Development in Belgium’,
Regional & Federal Studies, 22(4): 407—433.

Van Nieuwenhove, Jeroen and Patricia Popelier. 2021. De bevoegdheidsverdeling en de codrdi-
natie tussen de bevoegde overheden in de strijd tegen de Covid-19 pandemie, Tijdschrift voor
Wetgeving (forthcoming).

Vanheule, Dirk. 2020. ‘Reizen in tijden van corona. Een lockdown van en aan de grenzen?’,
Rechtskundig Weekblad 1448.

Wilmes, Sophie. 2020. Prime Minister Wilmes, Questions Plenary Session, Question 9,
Integral Report, House of Representatives 9 April, afternoon session, CRIV 55 PLEN
035.


https://datastudio.google.com
https://datastudio.google.com

6

WEAK INSTITUTIONS,
POSITIVE RESULTS

The European Union's response
to Covid-19

Beniamino Caravita, Simone Barbareschi,
Francesco Severa, Sergio Spatola and Adriano Dirri

6.1 Introduction

The European Union (EU) experienced two waves of infection during the
Covid-19 pandemic in 2020. The first wave, extending from March to May, came
to notice when infections began to be detected in northern Italy on 21 February,
after which the coronavirus spread across all 27 EU member states, with Italy
and Spain initially the hardest hit countries. At the end of summer in Europe,
this was followed by a second wave of the pandemic, in which contagion again
affected the entirety of the EU but was characterised by faster rates of infection
and had a heavy impact even on states, such as Germany, which fared relatively
well in the first wave.

As at 31 October 2020, the EU had recorded a total of 10,020,313 cases and
273,734 deaths; economically, the effects of the first wave were keenly felt by
the most fragile states, such as Italy and Spain, but during the second wave, it
became clear that the pandemic was posing a serious economic threat to both the
EU as a whole and each and every member state. The outbreak of Covid-19 puta
major squeeze on the EU’s institutional and economic framework, and the crisis
it brought about shook the foundations of European integration.

This was all the more so because the pandemic found the EU already divided
from within, on the one hand facing contestation by numerous member states
(notably Poland, the Czech Republic, Slovenia, and Hungary) and, on the other,
deeply concerned by Britain’s exit, which came to pass on 31 January 2020, only
a few weeks before the start of the pandemic. As a result, many reforms to the
European Treaties were on the table, especially in regard to the empowerment
of the European Parliament. In this context, the economic crisis underlined
the division between the richer (the Netherlands, Belgium, and Germany) and
poorer (Italy, Spain, and Greece) EU countries.
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This chapter aims to highlight the impact of Covid-19 on the federalising pro-
cess of the EU. The main issues at stake are the dialectical relationship between
the intergovernmental and supranational perspectives. The chapter describes the
EU’s response to the pandemic by analysing the EU’s competence in disaster
management and public health as well as the financial tools that exist for address-
ing economic crisis. Moreover, it assesses the role of the principle of solidarity
and cooperation during the 2020 pandemic, with the focus on the European
Commission and the financial measures that were adopted.

6.2 The EU institutional and legislative framework
6.2.1 The EU system

In this brief overview of the European institutional system, what is important to
highlight is the constitutional nature of the EU: that is, it is not simply an inter-
national organisation, as it can enact legislation that is immediately applicable in
its member states (Schiitze 2020). The EU, in view of the economic scope of its
federalising process, may be compared to a federal state. It is strikingly different,
however, in its lack of two other typically federal areas: defence and foreign pol-
icy. Moreover, its notorious lack of strong democratic legitimacy prevents it from
being traced back to the traditional liberal-democratic systems of government.
Indeed, a true supranational dynamic fails to form in Europe, as EU institutions
are forced to confront elected governments in member states.

As Fabbrini (2008) has argued, the EU may be defined as a ‘compound democ-
racy’, a term referring to an institutional model characterised by a multiplicity
of separations of power. The idea behind such a model is that neither member
states nor individual institutions can gain a monopoly of decision-making. This
function is thus entrusted to a subtle equilibrium and balancing between the
different influences of the various institutional and political actors. Therefore,
the functioning of the EU system is based on a partnership between the various
institutions and on a mixture of functions, bound by the principle of loyal col-
laboration (Treaty on European Union, article 13, para. 2). The legislative and
budgetary functions, for instance, are entrusted to the concurrent participation
of Parliament and the Council (Fabbrini 2008).

A key role is played by the European Council, composed of heads of state
or government of the member states, which stems from its political function.
Although the Council does not exercise legislative power, it is the engine of the
EU in that, for instance, it is empowered to define its general political direction,
examine any subject of common interest, and, above all, decide on the revision
of the treaties.

The European Parliament is the representative unit of the citizens of the Union
and is elected, in its current composition of 751 members, every five years on a
proportional basis, in consultation with all member states. In turn, the Council
of the EU (the Council) is composed of government ministers from each EU
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country according to the policy area to be discussed. In regard to the approval of
community acts, Parliament and the Council play an equal role in the ordinary
legislative procedure; in regard to budgetary procedure, the two institutions have
a co-decision role, both in the formulation and in the decision phase.

Next, the role of the European Commission is crucial because it retains the
power of legislative initiative in the EU. According to article 17 of the Treaty on
European Union, the Commission acts as the Union’s ‘government’. Its president
is nominated by the European Council and elected by the European Parliament.
Subsequently, the Council, in conjunction with the President-elect, adopts the
list of commissioners. In addition to the role of proposal, which can be requested
by Parliament and the Council, the Commission has other powers: (1) control
over compliance with the obligations deriving from the treaties by the member
states (infringement procedure); (2) administrative execution; and (3) inspection
and supervision with respect to the division of responsibilities between the EU
and the member states.

As for the European Court of Justice, it is a real judicial body. On the one
hand, it exercises control over the lawfulness of the acts and conduct of EU insti-
tutions; on the other, it seeks to ensure correct and unambiguous interpretation
of EU law.

The institutions above are supported by two financial institutions: the
European Central Bank (ECB) and European System of Central Banks (ESCB).
The first, based in Frankfurt am Main, has the task of directing EU monetary
policy and authorising the issuance of the euro. The second — directed by the
central banks of each member state — has the task of controlling price stability
and contributing to the EU’s general economic policies (Raffiotta 2020).

The complexity of the European institutional model makes it difficult for
the EU to respond promptly and effectively in cases of extraordinary need and
urgency. It is known that the supranational dynamic, flanked by and often
opposed to the intergovernmental one, is not equipped with its own tools for
immediate intervention. In fact, urgent measures must be agreed upon in the
Council, even in the face of situations of grave risk and danger that involve the
entire continent.

6.2.2 European health law and disaster management

The framework of EU health law derives from article 168 of the Treaty on the
Functioning of the European Union (TFEU). The implications of the frame-
work are numerous (Hervey and Bishop 2017), but what is significant here is that
it lays down the competences of the member states and that of the EU, which are
exclusive, shared, and supporting competences (Azoulai 2014).

Article 168 states that health protection shall be ensured in all EU policies
and activities, which makes health a transversal policy. Nevertheless, the pri-
mary role is played by the member states, with national governments retaining
this responsibility in managing the pandemic. In fact, paragraph 1 of article 168
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affirms that ‘Union action, which shall complement national policies, shall be
directed towards improving public health’ and that, among other things, ‘[s]uch
action shall cover the fight against the major health scourges’. The EU encour-
ages cooperation among member states by supporting their actions and seeking
to strengthen and coordinate dialogue between them (article 168, para. 2). It has
rightly been observed that the EU ‘mainly acts as a hub for rapid information
exchange and coordination of national crisis’ (Pacces and Weimer 2020: 286).

The complementary nature of the power of the EU in health law and policy
is also understood on the basis of article 2, paragraph 5 of the TFEU. In cer-
tain matters, including the protection and improvement of human health, the
Union may carry out actions to support, coordinate, or supplement the actions of
member states without superseding their competences as listed in article 6 of the
TFEU. This balance of power between the EU and member states is exemplified
by article 168, even though paragraph 4 of that article lays down two derogations
to the general principle.

In fact, on one hand, the TFEU allows the EU to overcome the limited power
of the EU in health policies, by stating that the EU, in order to achieve the objec-
tives in article 168, may adopt, through ordinary legislative procedure,

a. measures setting high standards of quality and safety of organs and sub-
stances of human origin;

b. measures in the veterinary and phytosanitary fields which have as their
direct objective the protection of public health; and

c. measures setting high standards of quality and safety for medicinal products
and devices for medical use.

In the second derogation, the EU is empowered to ‘adopt incentive meas-
ures designed to protect and improve human health and in particular to combat
the major cross-border health scourges, measures concerning monitoring, early
warning of and combating serious cross-border threats to health ... (TFEU,
article 168, para. 5).

On the other hand, the same paragraph excludes any harmonisation of the
laws and regulations of member states. In this regard, paragraph 7 further spec-
ifies that ‘Union action shall respect the responsibilities of the Member States
for the definition of their health policy and for the organisation and delivery of
health services and medical care’, including ‘the management of health services
and medical care and the allocation of the resources assigned to them’.

This short appraisal highlights the complementary nature of EU health law
and policy and the constraints upon it, albeit that the power of the EU has been
considered broader than what can be ascertained from the core provisions. It has
been argued that the holistic approach may lead to a wider range of legal options
for the EU through the interplay of the provisions of the treaties, such as the pre-
cautionary and proportionality principles and the right to health care in article
35 of the European Charter of Fundamental Rights (Purnhagen et al. 2020).
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Similarly, the scope of article 168, paragraph 7 may be broader, given the empha-
sis placed on cooperation between the Union and its member states and between
the member states themselves. As the experience of Covid-19 has shown, it is
better to speak in terms of interconnections and symbiotic relationships between
the levels of the Union and the states (Guy 2020: 3).

During the 2020 pandemic, lack of cooperation and coordination between
the Union and the member states emerged specifically in relation to one of the
pillars of the EU: the free movement of persons. The Schengen Borders Code
(Regulation EU 2016/399) allows the suspension of controls on external borders
in case of a threat to public policy (article 2, para. 21; article 6, subpara. 6) and
internal borders (article 25) in case of serious threat to public policy or internal
security. The EU response in this regard was compromised in that internal bor-
ders were gradually closed by the member states.

The EU has no power to declare a state of emergency since this is not included
among its exclusive competences. The coordinator of the European Emergency
Response is the European Commissioner for Crisis Management, under which
administration falls the EU Civil Protection Mechanism. In the context of
Covid-19 and the economic crisis to which it led, the EU had to discuss and
adopt new and broader economic mechanisms than it had in the past.

6.3 Preparedness for disaster: The institutional framework

As noted, the EU does not have competence in health matters and disaster man-
agement: it thus plays the role of coordinator for the member states. This is the
operative logic of the EU Civil Protection Mechanism, the legal basis of which
lies in article 196 of the TFEU. The Mechanism was established in 2001 and
reformed in 2013 with the adoption of Decision No. 1313/2013/EU (Widmalm
et al. 2019: 11-12). Its purpose is

to strengthen the cooperation between the Union and the member states
and to facilitate coordination in the field of civil protection in order to
improve the effectiveness of systems for preventing, preparing for and
responding to natural and man-made disasters. (article 1, para. 1)

The Mechanism is clearly designed for a ‘classical” disaster along the lines of
a natural disaster (Bouckaert et al. 2020: 769), but it was strengthened in March
2019 by RescEU, an ad hoc tool that uses EU internal funds, pre-committed
national funds and Union co-financing to enhance the EU’s capabilities to face
a major emergency (Purnhagen et al. 2020: 299; Widmalm et al. 2019: 177).
RescEU was created particularly for providing assistance when member states
are affected by unexpected disasters and collective capacity is insufficient.

The EU’s framework for crisis preparedness and responding to cross-border
health threats was adapted after previous viral outbreaks such as severe acute
respiratory syndrome (SARS) and bird flu (H1N1). The reform of 2013 was
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aimed at providing rules on epidemiological surveillance, early warnings, and
combating serious cross-border threats to health. At its core, once again, are
cooperation and complementation of national policies in regard to managing
epidemiological threats.

The main operative tools are the Early Warning and Response System (EWRS)
and Health Security Committee (HSC), composed of representatives of member
states (generally health ministers) and tasked with exchanging information about
disease outbreaks within and outside the EU. In addition, the European Centre
for Disease Prevention and Control (ECDC) monitors outbreaks and provides
guidance on risk management. The ECDC, together with the HSC, plays an
important role in managing pandemics, as it did during the Zika and Ebola
outbreaks; nevertheless, the agency is hampered by, among other things, a lack
of financial resources and cooperation among member states (Renda and Castro
2020: 276-7).

Last but not least, the operative tool for providing medical equipment such as
masks, gloves, and ventilators is the Joint Procurement Agreement (JPA), intro-
duced in 2014. The JPA has the task of boosting the EU’s capacity to buy medi-
cation and vaccines before and during health crises. It is thus a further instrument
aimed at fostering greater cooperation in matters of public health (Azzopardi-
Muscat et al. 2017).

Regarding economic aid, what tools did the EU have at its disposal when the
pandemic began? We refer to the measures adopted in the aftermath of the 2008—
2012 financial crisis (Tuori and Tuori 2014; Morrone 2015) and their implemen-
tation until December 2019. There are two areas of intervention: the measures
taken to overcome the financial crisis and those adopted to overcome the sov-
ereign debt crisis. Both can be summarised by grouping, on the one side, the
institutional and regulatory responses and, on the other, those at the policy level.

At the institutional level, the EU established the European System of Financial
Supervision (ESFS) and the Banking Union (BU) for member states which desire
to participate. At the policy level, it enhanced micro-prudential and macro-
prudential rules for banks; established a banking crisis management system; and
strengthened the regulatory framework for the non-banking system, which
includes insurance and occupational pensions, non-bank financial intermediar-
ies, and market infrastructure sectors (Hinarejos 2015: 15).

As for measures taken to face the sovereign debt crisis, in terms of policies
the EU established the European Financial Stability Mechanism (EFSM), the
European Financial Stability Facility (EFSF), the European Stability Mechanism
(ESM), and the European Fiscal Board (EFB). Economic governance undoubt-
edly changed due to the global financial crisis of 2007/2008 (Fabbrini 2015).
Thus, the EU was more than ready to face a further economic crisis, both in
terms of coordination between member states and in terms of financial measures,
thanks in particular to the policies of the ECB, with its injection of liquidity
buffers and bail-in options, during the mandate of Mario Draghi, president of the
ECB between 2011 and 2019 (Waibel 2020; Bofinger 2020).
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These were the main response mechanisms available to the EU for facing pan-
demic threats and economic crises. It has to be acknowledged that, in matters of
health policy, the EU’s network of agencies was not designed for engaging directly
with a full-scale pandemic like Covid-19; moreover, the economic crisis of 2020
is regarded as the worst Europe has faced since the end of the Second World War.

6.4 Rolling out measures to contain the pandemic
6.4.1 Taking the initiative

Although it has been said that the EU lives off crises (Cassese 2016; Matthijs
2020), the Covid-19 pandemic was an unprecedented situation for the EU.
Therefore, it should not be a surprise that, at the outset, its response was inade-
quate, coordination was missing, and EU institutions hesitated to act. Indeed, the
measures taken were not decisive in preventing the outbreak.

In January 2020, an alert was issued on the EWRS by the Directorate General
for Health and Safety, after which the HSC met on 17 January. Subsequently,
on 28 January the Council of the European Union decided to activate the
Integrated Political Crisis Response (IPCR) mechanism. The mechanism is, in
particular, the EU framework for the coordination of cross-sectoral crises. The
role of this body was later enforced when the Council, on 2 March, escalated the
[PCR mechanism to full activation mode for coordinating EU response meas-
ures at presidency-led roundtables with the participation of the Commission, the
European External Action Service, the office of the President of the European
Council, affected member states, and relevant EU agencies and experts.

This was the first stage of coordination of the EU but, when the outbreak in
Italy took place and the first red zones were declared, the main issue at stake was
the closure of internal borders. In late February, within the EU, internal border
control was under the spotlight. On 24 February 2020, with the outbreak in Italy
already underway, the European Commissioner for crisis management was con-
fident in the capacity of Italy and the EU to respond to the outbreak. Likewise,
the Commissioner for Health and Food Safety stressed that the key points would
have been cooperation, coordination, and keeping the borders open, with the
closure considered as a disproportionate measure.

Of the same view was the Council of the European Union, which on
20 February 2020 highlighted the need for coordination between member states
in the field of monitoring and surveillance, diagnosis and treatment and commu-
nications, research, and development. Furthermore, the Council, on the basis of
Decision No. 1082/2013/UE, called upon the Commission to promote cross-
sectoral information-sharing and cooperation on surveillance, risk management,
and assessment, with the support of the HSC and UCPM, and to activate exist-
ing funding mechanisms to support member states in facing the outbreak; and to
examine all available possibilities, such as joint procurement, to facilitate access
to personal protective equipment (PPE) needed by member states.
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Hence, the EU’s initial action was to provide expertise and foster coordina-
tion. To this end, on 17 March 2020, the Commission appointed a new EU advi-
sory panel on Covid-19. It was tasked to advise the Commission president, Ursula
von der Leyen, on the measures to be taken, and to help the Commission in the
development of guidance for member states in order to ensure science-based and
coordinated national risk management. In addition, the HSC added a further
forum for coordinating measures against the Covid-19 outbreak, with this body
composed of national health ministers and chaired by the Commission. This
structure thus entails the Commission and the HSC supported by the ECDC,
scientific and technical bodies, and the newly established advisory panel (Pacces
and Weimer 2020: 291).

A more concrete instrument for providing medical supplies was the JPA,
which emerged, with RescEU, as the main vehicle at the EU level for purchas-
ing medical equipment such as PPE, ventilators, and devices for testing. At the
end of February 2020, the Commission launched the first of four joint procure-
ment competitions; these were concluded in March, even though the first went
defunct (McEvoy and Ferri 2020: 8; Sdanganelli 2020: 2339). In the interim,
the Commission created a strategic RescEU stockpile of medical equipment,
the budget for which amounted to EUR 50 million, with 90 per cent of it
financed by the Commission and the balance by member states; the stockpile was
managed by the Emergency Response Coordination Centre. The Commission’s
other initial measure was allocating EUR 232 million for boosting preparedness,
prevention, and containment.

The more critical issue remained border control. The first member state to
unilaterally close its border was Austria, which did so on 11 March 2020 when
the World Health Organization declared the pandemic. Many others decided
to follow suit. On 16 March, the Commission eventually introduced border
controls in terms of article 25 of the Borders Code and established guidelines for
an integrated approach. The closure of internal borders was a milestone in the
management of the crisis, one that marked the moment when EU institutions
became aware of the unique health and economic crisis they were facing (Brehon
2020: 5; Maurice et al. 2020: 1-2).

6.4.2 EU action

The border closures in the EU may be considered the red line for awareness of
the magnitude of the crisis; as such, the need for significant and coordinated
action became the main concern. The first step was the meeting of the Council
on 10 March 2020, at which the EU’s priorities were set out: limiting the spread
of the virus, ensuring the provision of medical equipment, promoting research,
and tackling the pandemic’s socio-economic consequences. The second confer-
ence, held on 17 March, focused on the provision of medical equipment, par-
ticularly masks and respirators, and helping EU citizens stranded in third-party
countries.
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From this moment on, intergovernmental relations became the engine of
the EU institutions. For instance, on 18 March 2020, EU transport ministers,
together with the European Commission, joined forces to keep priority traffic
moving in order to maintain economic continuity, protect the health and safety
of transport workers, and ensure their free movement across borders (the situa-
tion was discussed further at a meeting of foreign affairs ministers on 23 March
and 6 April). On the same date, the Council went on to give the go-ahead to
support member states from the EU budget through the approval of legislative
proposals that would free up funds to support small- and medium-sized enter-
prises (SMEs) and strengthen investment in products and services necessary to
bolster health services in response to the crisis.

On 19 March 2020, EU ministers relevant to the Commission’s proposal on
the Coronavirus Response Investment Initiative (CRII) presented their positions
and plans for a possible reallocation of EU funds for new initiatives to address
the social and employment consequences of Covid-19. Soon afterwards, finance
ministers agreed to ease EU fiscal rules and apply maximum flexibility so as to
allow member states to take all necessary measures to support health, the civil
protection system, and the economy.

On 26 March 2020, after the extraordinary G20 leaders’ video conference,
European Council members held a third video conference on Covid-19. Upon
the assessment of the EU’s response to the pandemic, the member states invited
the Eurogroup (the informal body for informal meetings of the ministers of the
euro area member states) (Craig 2017) to present proposals within two weeks.
Once a slot waiver” was adopted to help airlines, the EU amended legislation on
structural and investment funds to accommodate greater flexibility and release
EUR 37 billion, which was allocated to the CRII and EU Solidarity Fund.

In April 2020, the contagion escalated, as did its socio-economic impact.
On 8 April, the Council approved a further use of so-called cohesion resources,
offering a second package of measures, the Coronavirus Response Investment
Initiative Plus (CRII+), to free up other money from EU structural funds for
crisis-related operations. The development ministers, for their part, gave the
green light to a package with overall financial support amounting to more than
EUR 20 billion drawn from existing external action resources. This aid was
followed by two financial decisions. First, Eurogroup contemplated three imme-
diate safety-nets for workers, businesses, and member states and prepared the
ground for a recovery fund; secondly, the Council adopted two amendments to
the EU 2020 budget that made an additional EUR 3.1 billion available in funds
to purchase and distribute medical supplies, boost the production of testing kits,
build field hospitals, and transfer patients for treatment in other member states.

In May 2020, concrete action was taken. On 8 May, for instance, Eurogroup
agreed on standardised terms for Euro-area countries to access the ESM Pandemic
Crisis Support. Member states were allowed access to 2 per cent of their gross
domestic product (GDP) to finance direct and indirect health care as well as pre-
ventative measures related to Covid-19. On 19 May, the EU adopted a temporary



European Union 115

scheme to help workers keep their jobs during the crisis. Under the scheme, the
European Commission would raise funds on international capital markets on
behalf of the EU, while the member states would be able to request up to EUR
100 billion in loans under favourable terms to help finance sudden and severe
increases of national public expenditure in response to the crisis in specific areas.
Support to the audio-visual, cultural, and creative sector; aid to help transport
companies and authorities, a EUR 3 billion assistance package for neighbouring
partners; and recovery measures for the EU tourism, aviation, and railway sectors
all followed from those actions.

May 2020 closed with two important events. In the first, the Board of
Directors of the European Investments Bank (EIB) reached an agreement on the
new pan-European guarantee fund to support businesses. This was the second
of the three safety-nets, worth EUR 540 billion, for jobs and workers, busi-
nesses, and member states, after the Support to mitigate Unemployment Risks
in an Emergency (SURE) was adopted by the Council on 19 May. In the second
event, the European Commission issued its proposal for a recovery fund and the
EU’s long-term budget, the multiannual financial framework (MFF) for 2021-
2027. Consequently, the President of the European Council called for a meeting
for this purpose in mid-July.

In addition, ministers dealt with the future of the EU in this recovery pro-
gramme. Specifically, they addressed research and innovation, space, safe sport
activities, digital priorities, internal border controls and free movement of per-
sons, trade policy implications, and resilient labour markets. Last but not least,
they considered how to shape Europe’s digital future and reinforce the EU4Health
programme and its objectives for 20212027, with the focus on strengthening
the resilience of health systems and promoting innovation in the health sector.

After the adoption of a recommendation on the gradual lifting of the tempo-
rary restrictions on non-essential travel into the EU for residents of some third-
party countries, the Council provided a temporary derogation from certain
provisions of EU legislation in order to facilitate swift development of a vaccine
against Covid-19.

The month of July 2020 was notable for a new proposal for the EU’s long-
term budget and recovery package ahead of the European Council session on
17-18 July, in which, after bitter negotiations between two very distant positions,
EU leaders agreed on an extraordinary EUR 750 billion recovery package in
the context of the European budget for 2021-2027. That aside, a more decisive
effort was prompted on the implementation of testing and tracing, as well as on
research on a vaccine for the coronavirus.

6.4.3 Evaluating solidarity and cooperation

The issues of solidarity and cooperation flow like subterranean rivers in the EU,
underlying every political and legal debate on its future (Battaglia 2020; Borger
2020), be it in areas such as migration, tax policy, economic integration, or
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even Brexit. Solidarity, federal loyalty, and cooperation are at stake in federal
systems and federalising processes generally. This is true as well of the EU, where
these principles were developed during the European integration, mostly by the
European Court of Justice (Lanceiro 2018: 74 ff).

The Lisbon Treaty introduced the principle of solidarity in article 3, paragraph 4,
of the Treaty on European Union and of ‘sincere cooperation’ in article 4,
paragraph 3, of the same, which imposes the duty that ‘the Union and the Member
States shall, in full mutual respect, assist each other’. These provisions are inter-
linked with each other as well as with article 13, which enshrines the duty of
loyalty and fairness between EU Institutions.

It is worth recalling that solidarity is often under the spotlight due to its link
to the issue of migration, in regard to which solidarity is specifically enforced by
articles 78, paragraph 3, and 80 of the TFEU; nonetheless, migration has been a
key point of contention since 2015. Similarly, the principle of solidarity has been
challenged in the field of political economy, in the context of the inadequacy, or
‘austerity’ of approach which the EU, here largely influenced by its richer mem-
ber states, has adopted.

Consequently, tests of solidarity and cooperation in the EU have become rou-
tine (Casolari 2014). The Covid-19 pandemic in 2020 was a further occasion for
stress-testing the EU framework — in this instance, however, a framework under
an extraordinary burden. On one hand, there were calls for solidarity among
member states; on the other, differing economic interests, as well as the North-
South divide, overshadowed the development of inter-state trust and solidarity.
Although solidarity is a yardstick for measuring the success or failure of the EU,
it remains undefined in the Union’s policies. Hence, what shall be considered
here is the institutional performance, the praxis, both of the EU institutions (in
particular the Commission) and of member states (Beaucillon 2020a: 688).

Initially, the Commission’s response to the coronavirus was hesitant, but as the
pandemic worsened, it acted on the basis of the principle of solidarity. That was
evident in the case of the Civil Protection Mechanism and RescEU, described
above, which aimed at coordinating member states and the collective response
by the Commission. Denmark, Greece, Hungary, and Sweden joined Germany
and Romania as host states of the RescEU medical equipment reserve which
is available for distribution across Europe in medical emergencies (Beaucillon
2020b: 395-98). In a similar vein, European public procurement is an addi-
tional soft-law tool for fostering solidarity in concrete ways, in this instance by
supporting member states in purchasing medical equipment. The Commission
highlighted the relevance of the tool by publishing a guide on using the public
procurement framework in the context of Covid-19. The purpose of the guide
was to foreground the advantages of the European procurement process, such as
its flexibility and transparency.

The Commission demonstrated involvement and solidarity with mem-
ber states by underlining their common interests in combating the pandemic
(Baratta 2020: 370-373). Another example is the Guidelines on EU Emergency
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Assistance in Cross-Border Cooperation in Healthcare related to the Covid-19
crisis, funded by the Solidarity Fund and developed to help national health-care
systems under pressure. Among other things, the document provided for emer-
gency transfers of patients in intensive care and the coordination of requested and
offered intensive care places for patients (Capuano 2020: 28). The Commission
also took action by proposing the provision of emergency aid on the basis of
article 122 of the TFEU in the matter of economic policy (financial assistance
in case of exceptional occurrences) and by adjusting the general budget of the
Union (Beaucillon 2020b: 398).

The Commission initiated these measures, but ultimately decisions in regard
to them lay with the European Council, the forum of EU leaders (the Master of
the Treaties). These remarks lead us to the more problematic intergovernmental
relations that obtained between member states. From the outset of the crisis, the
response to the most affected country, Italy, was uncoordinated and bilateral. Only
Austria provided assistance to it on the basis of the Civil Protection Mechanism
(Beaucillon 2020b: 388-91). Shortly afterwards, the bone of contention between
member states was the EU budget. The North-South division between member
states was pronounced, especially because the so-called frugal four (the Netherlands,
Austria, Denmark, and Sweden) advocated a meagre recovery fund based on loans
instead of grants. Hence, evaluating the EU’s solidarity in the face of the Covid-19
crisis entails examining the financial measures that were taken.

6.4.4 Intergovernmental fiscal relations

This section considers the main policies the EU adopted to support employment,
businesses, and the economy in response to the Covid-19 pandemic. These may
be summarised in terms of three themes: introducing flexibility into tax rules
and the EU budget, the mobilisation of the EU budget, and the expansion of
monetary policies.

6.4.4.1 Flexibilisation of EU fiscal and budgetary rules

The first assessment on the pandemic’s socio-economic effects dates back to
European Council conclusions on ‘Competitiveness’. In the document of
27 February 2020, the Council, based on a note shared by the Commission,
stated that the pandemic would have the effect of reducing the economic growth
of the EU.

Upon the request of member states already affected at the time, the Commission,
first of all, proposed to the Council that it deviate from the normal budgetary
obligations of the Stability and Growth Pact (SGP) (Keppenne 2019) through the
use of article 173, paragraph 3(b) of the TFEU (Domenicali 2020: 459-60). The
latter, known as the ‘general escape clause’, allows for deviation from (1) the pro-
cess of approaching the medium-term objective, (2) the stability and convergence
programmes, and (3) correction in the event of an excessive deficit.
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The choice to use this clause, rather than the so-called unusual event clause,
is to be traced back to the involvement of the entire euro area in the pandemic
crisis. This does not indicate that the EU has used a rule designed for this type of
event. As we will see regarding other financial measures, the EU has interpreted
the rules, taking advantage of the experience of the last decade. Indeed, it is cer-
tain that the clause was not designed to encourage an economic recovery of the
euro area, but for the sole purpose of system stability.

Furthermore, the Commission accompanied the deviations above with
derogatory measures from the European regulatory framework. A derogation
was envisaged from the rules on state aid not because of individual programmes
proposed by each member state but for cumulative and simultaneous adoption by
all member states. This method of application freed the member states as regards
the choice of ways to support their economies. The only constraints, in fact, were
the temporary nature of the measures, the connection to the assumptions set
by the Commission, and to the verifiability of the measures taken (Domenicali
2020: 460).

It is precisely this last requirement that made it possible to affirm an expansion
of the political orientation of each member state in this matter. The consequence
is that the clause is transformed from an exceptional to a general instrument to
safeguard the economic and financial stability of the euro area.

6.4.4.2 Mobilisation of the EU budget

The Commission, having realised that the crisis would be Europe-wide, com-
plained that the EU budget was too small for addressing its socio-economic
dimensions. It thus reallocated part of the European funds to deal with the
crisis, creating a package of EUR 37 billion of structural funds (CRII) and
implementing it via the CRII+. The three measures considered strategic were
supporting health care, protecting short-term employment positions, and assist-
ing SME:s.

The approval of the funding package made it necessary to amend the reg-
ulations governing the Common Provisions Regulation, European Regional
Development Fund, and European Maritime and Fisheries Fund. The amend-
ing regulation grants flexibility to the states both in relation to the transfer
of the sums allocated between the three cohesion funds (European Regional
Development Fund, European Social Fund, and Cohesion Fund) and between
different categories of regions, both in relation to the methods of expenditure
and the criterion of thematic cohesion.

The same system of flexibility and modification of the destination of alloca-
tions was used for the EU Solidarity Fund. Finally, about EUR 3 billion in funds
were used to directly support the health systems of the member states, through
the EU emergency support instrument for the health-care sector. With regard to
the mobilisation of the EU budget, this was the instrument for the extraordinary
measure of the Next Generation EU recovery fund (discussed below).
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6.4.4.3 Expansion of monetary policies

The ECB confirmed, with the Pandemic Emergency Purchase Programme
(PEPP), the use of unusual monetary policies previously developed in the after-
math of the global financial crisis of 2008. The PEPP, which had a total budget of
EU 750 billion, was limited in duration to 2020 and it was flexible in the forms
of debt it made available through the central banks that include the ESCB. In
addition, the ECB provided for the extension of eligible assets for the purposes
of the Corporate Sector Purchase Programme and interventions on interest rates
and financing transactions as well as support measures for the disbursement of
bank loans with the simultaneous relaxation of disbursement criteria.

6.4.4.4 Next Generation EU

The adoption of the Next Generation EU recovery fund was a major step for-
ward because its purpose was to increase the European budget by 0.6 per cent.
The increase was to obtain liquidity in the financial markets through debt oper-
ations. Furthermore, a reform of the Union’s own resources was envisaged.

The debt of the Union must have a maximum threshold of EUR 750 billion.
The sums obtained from the operation were to be diverted to the member states,
in part through loans and partly through direct funding, for the achievement of
the EU’s strategic objectives. One of the key features is the role of the European
Commission: the latter’s role was strengthened in that the Commission sets the
agenda and verifies the recovery plan of each member state.

The device for recovery and resilience, according to article 175, paragraph 3,
of the TFEU, is a structural fund aimed at reinforcing cohesion. It should enable
member states to recover more quickly and increase their future resilience. As for
the timing of disbursement to the member states and the terms of commitment
of the sums, 70 per cent had to be committed by the beneficiary countries in
2021 and 2022 and the remaining 30 per cent by the end of 2023. However, all
funds had to be spent by 31 December 2026.

Finally, as regards distribution criteria, for the two-year period 2021-2022
funds were to be based on population, per capita GDP, and average unem-
ployment rate in the last five years (2015-2019) compared to the EU average.
For 2023, on the other hand, the loss of real GDP observed over 2020 and the
cumulative loss of real GDP observed in the 2020-2021 period would replace
the average unemployment rate in equal percentages. That being noted, own
resources constitute the real innovative core of the ‘extraordinary’ instrument; in
fact, resources from carbon tax, financial transactions, and business income were
often extolled as the beginning of this path.

In conclusion, Europe managed to capitalise on the decade spent consoli-
dating its regulatory framework after the 2008 financial crisis by harnessing
these gains in order to offset the socio-economic impact of the pandemic more
quickly. It is clear that the extraordinary increase of the EU budget represents
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an opportunity to revive the process of European integration, pursue the uni-
fication of the political economy, and build a fiscal union that transcends the
differences among member states (Fasone 2020). In fact, several studies now con-
sider the separation between economic and monetary policy to be irreconcilable
(Howarth and Verdun 2020; Demertzis and Wolff 2019). The latter is no longer
considered relevant to the economic development of the member states. An all-
too-recent and vivid example is provided by the repercussions that the monetary
policies of the ECB have had on the economic policies of each member state.

6.5 Findings and policy implications

The Covid-19 pandemic was an important test for the EU and a turning-point
in European history. It forced a rethinking of the EU’s fiscal and budgetary rules,
as well as its instruments for providing financial assistance to ailing states. After
an initial phase of weak coordination in managing the emergency, especially
within the health-care sector, European institutions decided to implement more
effective measures when it came to economic governance.

It can be argued that during 2020 a new political reasoning began to pre-
vail, one focused no longer on the intergovernmental dynamic but on a new
centrality of European institutions and therefore on the more properly suprana-
tional dynamic. The European conundrum and its federalising process have been
shaped by moments of integration and moments where the division between
member states seemed to give way to disintegration (Vollaard 2018). Currently,
the EU is fractured not only by economic differences between the North and
the South but by diverse geopolitical interests (Atlantic, Continental, and
Mediterranean). In juxtaposition to this, supranational institutions were created
to mediate between member states, among them the Commission, the ECJ, and,
more recently, the ECB.

This dialectical relationship may be measured by European policy, especially
in times of crisis. In this perspective, then, the outcome of the European Council
session of July 2020 may be considered a step forward more for the integra-
tion dynamic than for the intergovernmental dynamic. The latter has led, even
perhaps in a despotic manner, European processes in the last decade; by the
same token, enforcing the supranational dimension raises the issue of democratic
legitimacy which has so weakened EU supranational institutions. Consequently,
the risk is that the interests of the member states will prevail, along with their
respective nationalisms. Indeed, even the European Parliament, the sole legis-
lative body directly elected by European citizens, plays only a marginal role in
determining EU policies. In this regard, before the pandemic took the limelight,
a Conference on the Future of Europe was planned and the call was for, among
other things, the empowerment of the European Parliament.

The European Council decisions of July 2020 did not propose a definitive
solution to the European integration process, but they did open a new perspective.
This led member states of the Union to accept the guarantees and negotiations
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of the European institutions in the management of economic tools for supporting
the economy of the member states. Moreover, the pandemic showed that, despite
the huge allocation of funds, the EU is not able to face emergencies as such. The
issue on the table is, hence, to rethink the distribution of the EU competences in
order to bolster the Union’s response in the future to emergencies such as pan-
demics. To sum up, the lesson that can be learnt from Covid-19 is that there is
a need for concrete solidarity, and in this regard, the actions of the Commission
have revealed that it is crucial in the management of crisis situations.

Notes

1 This chapter is part of the research undertaken by ‘Osservatorio sui processi di governo e
sul federalismo’ and also a product of the Project of Research of National Interest (PRIN
2017):*Where is Europe going? Paths and perspectives of the European federalising pro-
cess” (Principal Investigator: Prof. Beniamino Caravita).

2 To control congestion at airports, airlines are assigned fixed periods, or slots, during
which their planes may land or take off. The rule is that if an airline fails to use a certain
proportion of its slots, it loses them to its competitors. Slot waivers were intended to
allow airlines to reduce flights to only necessary ones, without the risk of forfeiting their
commercially valuable slots.
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MANAGING THE CORONAVIRUS
PANDEMIC IN SWITZERLAND

How federalism went into emergency
mode and struggled to get out of it

Eva Maria Belser

7.1 Introduction

Switzerland was a federation calmly polishing its aged edifice of power-
dividing and -sharing when it was hit by the coronavirus pandemic. What
occurred next felt like a hurricane blowing through the country’s institutional
landscape. In mid-March 2020, three weeks after the first person tested posi-
tive for Covid-19, the venerable pillars of Swiss constitutional law — federalism,
democracy, the rule of law and human rights — seemed to tremble. The Federal
Council declared a state of emergency, and the country underwent a period
of centralisation of power such as it had never witnessed before. Parliaments
changed into speechless institutions, cantons into mere recipients of orders,
and all simply waited for the next press conference by the national executive
to find out what rules were to be obeyed and what rights and freedoms were
still left. What had happened? Moreover, what are the consequences of a crisis
in which federalism was regarded as too complicated, democracy too slow, the
rule of law too flexible, and human rights too individualistic to protect public
health effectively?

The Swiss coronavirus pandemic story starts at the end of February 2020.
When Italy reported its first cases, Switzerland’s federal authorities — under the
leadership of the Federal Office of Public Health — established a taskforce to
carry out an information campaign on health-protection measures. At the same
time, cantons started to prepare for the pandemic, with some declaring an emer-
gency situation, others banning large events, and others yet deciding to wait
and see. When the first Swiss Covid-19 case was confirmed, the Federal Office
of Public Health continued to assess the risk for the general public as moderate
and recommended that the 8.6 million Swiss inhabitants regularly wash their
hands and sneeze into their elbows. The Swiss population, benefiting from a
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high-performing health system and mandatory social health insurance system,
seemed well prepared to face a major health crisis.

However, the country’s age demographics — with only 20 per cent of the
population younger than 20 years, 61 per cent between 20 and 64 years, and 19
per cent over 65 — would soon prove to be one of the reasons for an increasing
fatality rate (Federal Statistical Office n.d.). The high density of the population
also posed a challenge to containing the spread of the virus. Only about 15 per
cent of the population live in rural areas, while the rest are concentrated in urban
areas, such as Zurich, Geneva, Basel, Bern, and Lausanne, or in agglomerations
(Federal Statistical Office 2020). In addition, the population’s high mobility
affected the pandemic and its management: given the small size of the coun-
try and its division into 26 cantons, thousands of workers and consumers com-
mute across cantonal borders daily, and even small and medium-sized enterprises
operate across borders.

In examining the federal aspects of Switzerland’s pandemic management, I
argue that federalism did not fail during the pandemic — as numerous actors
claimed — but was put in emergency mode as foreseen in the Constitution and the
Epidemics Act. Federal structures thus did not hinder prompt and effective pan-
demic responses but were flexibly adapted to new circumstances: since cantons
were unable individually or jointly to act quickly to control a virus indifferent
to cantonal borders, concentrating power at the federal level was in line with the
principle of subsidiarity. Although it felt like a mighty storm severely disrupting
the institutional landscape, the pandemic response putting federalism in emer-
gency mode at first worked to plan.

However, I will show that the country struggled to find its way into a
new pandemic normalcy. One of the reasons for this is that since the end of
the first wave in June 2020 when the epidemic regime was downgraded from
being ‘extraordinary’ to being ‘special’, both tiers of government hoped for
the other to introduce restrictive measures controlling the pandemic — and to
pay for the ameliorative measures softening their effects. The principle of fiscal
equivalence — namely that whoever decides, pays — thus seems to generate a
negative struggle over competences (‘someone else should do it’). Hence, it
seems clear that Switzerland should revisit certain aspects of its institutional
setup in order to deal better with the federal dynamics that arise during pro-
tracted emergencies.

7.2 The federal constitutional and legislative framework

As happens in most aggregative federations, the Swiss Federal Constitution
enumerates the federal competences while residual powers are vested with the
cantons. Cantonal autonomy is extensive and includes institutional, legislative,
administrative, and fiscal matters. With the Covid-19 pandemic, the constitu-
tional and legislative framework on epidemics and on emergency rules set the
scene for the country’s response measures.
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7.2.1 Constitutional and legislative powers in health matters

Health, in general, is a cantonal matter. The Confederation, however, has a
constitutionally limited mandate to issue legislation in enumerated fields, among
them ‘the combating of communicable, widespread or particularly dangerous
human and animal diseases’ (Federal Constitution, article 118, paragraph 2 lit. b).
The Federal Act on Epidemics was adopted in 1970 but revised entirely in 2013
to improve the country’s preparedness for fast-spreading diseases and to clarify
emergency rules (Belser and Mazidi 2020). As the Act also provides a legal basis
for introducing compulsory vaccination for specific groups, such as people at risk
or particularly exposed in case of a health crisis, opponents of vaccines called
for a popular referendum. However, the Swiss population, borne of its experi-
ences with severe acute respiratory syndrome (SARS) and other recent epidem-
ics, approved the law in a popular vote. All measures of the Federal Council
preventing or combating the spread of Covid-19 are based on this law and thus
cannot be said to lack democratic legitimacy.

The Epidemics Act applies a three-stage model. In ‘normal’ situations, the
federal tier, in consultation with the cantons, determines aims and strategies,
but it is up to the cantons to prevent and control diseases (Bergamin and Mazidi
2020: 15—16; Stockli 2020: 18—19). There is some evidence that the normal sit-
uation was not managed appropriately in the recent past (Zeltner 2018: 15-16).
Apparently, numerous cantons have not complied with national aims (in particu-
lar regarding the stocking of protective materials), preferring to invest financial
resources for the health sector in seemingly more urgent matters (such as cancer
and dementia); in turn, the federal authorities have failed to use their surveillance
powers to insist on observance of the national strategy. The Covid-19 pandemic
thus hit a country that was not as prepared as it should have been.

In ‘special’ situations — in which the country found itself from 28 February to
16 March 2020 and again since 20 June up to the time of writing — the Federal
Epidemics Act entrusts the Federal Council with a clearly defined extra set of
competences that otherwise would be cantonal matters. The council may ban
or limit events, close schools and other public institutions or private enterprises,
or restrict their way of operating, prohibit people from accessing or leaving a
building or an area, and ban or restrict certain activities within defined zones.
However, it may use these special competences only after consulting with the
cantons — a rule ensuring, first, that the loss of cantonal autonomy is compen-
sated for by institutional cooperation and, secondly, that the cantonal govern-
ments, which are in charge of the health sector and aware of the situation on
the ground in the areas under their jurisdiction, contribute appropriately to the
making of special rules (Bergamin and Mazidi 2020: N17-20; Kley 2020: 272;
Stockli 2020: 19). During the crisis in 2020, it became clear that the special situ-
ation was not sufficiently regulated and that the concurrent competencies, com-
bined with the absence of joint bodies monitoring the disease and coordinating
actions, raised the risk of conflicts in competence.
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Finally, when the situation is declared ‘extraordinary’, the Federal Council
may take any necessary measure for the entire country or some parts of it; in such
a case, prior consultation with the cantons is no longer mandatory according to
the Epidemics Act, albeit still mandated by the Constitution to the extent possi-
ble. This situation — in which the country found itself between 17 March and 19
June 2020 — is foreseen but not regulated by law and leaves numerous questions
open (Bergamin and Mazidi 2020: N21-22; Stockli 2020: 19-21). In particular,
it is unclear how far the federal competences reach, whether the Federal Council
is bound by federal law or may amend it and whether the cantons are allowed to
go beyond the federal rules.

7.2.2 Constitutional and legislative emergency powers

The Federal Constitution provides the Federal Assembly and Federal Council
with emergency powers. ‘If extraordinary circumstances require’, the parliament
may issue ordinances or decrees to safeguard the external and internal security of
Switzerland, with these ordinances or decrees exempted from the usual optional
referendum that would otherwise delay parliamentary laws from entering into
force (Federal Constitution, article 165). In the past and during the Covid-19
crisis, parliamentary emergency powers have not been relevant.

In contrast, the slightly more restrictive executive emergency powers are
deployed regularly. The Federal Council can use emergency power in inter-
national relations and in case of serious threats to external and internal security
(Federal Constitution, articles 184 and 185) and may, in direct application of
the Constitution, ‘issue ordinances and rulings in order to counter existing or
imminent threats of serious disruption to public order or internal or external
security’ (article 185, paragraph 3). The emergency ordinances must be limited
in duration and necessary to protect fundamental legal values such as peace, life,
and public health.

In recent times, the Federal Council has used its emergency powers on several
occasions. For instance, in 2001 it issued an ordinance prohibiting Al-Qaeda.
The ordinance was limited in duration — to two years — but was extended three
times before it was finally transposed into an ordinance of Parliament in 2011
and emergency legislation of Parliament in 2014, which itself was later extended.
Numerous constitutional scholars claimed that such perpetuation of emergencies
violated the Constitution (Biaggini 2017b: N10b; Kiinzli 2015: N43; Saxer 2014:
N108). The Federal Council also used its emergency powers in 2007 and 2008
to order the destruction of plans containing information about atomic bombs.
Here, its use of emergency powers was criticised for interfering in the sphere
of the judiciary (Biaggini 2017a: N17; Brunner et al. 2020: 688; Saxer 2014:
N109-111).

Most famously, the Federal Council made extensive use of its emergency
powers during the financial crisis of 2008. The executive adopted a comprehen-
sive programme to support the Swiss finance system and bailed out the private
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bank UBS, arguing that the bank was ‘too big to fail’. This case was particularly
controversial, as the claimed emergency was of an economic — and private —
nature and views were deeply divided on whether the bankruptcy of a bank
constituted a serious threat to national security (Kley 2011: 133—4). In the noto-
rious UBS case, the Federal Supreme Court supported the view that emergency
situations were not limited to serious threats to peace, life, and public health but
could result from an economic and social crisis (Federal Court Decision, BGE
137 11 431, paragraph 4.1). Various scholars criticised the judgment, arguing that
it opens the doors too widely to emergency powers.

The contentious use of emergency powers led to a number of legislative
amendments. In 2011, a Federal Act on the Safeguard of Democracy, Rule of
Law and Capacity to Act in Extraordinary Situations entered into force. It obliges
the Federal Council to inform parliamentary commissions immediately when it
uses emergency powers and states that executive ordinances cease to be effective
if they are not submitted to Parliament within six months (Government and
Administration Organisation Act, article 7(d), paragraph 2). There is, however,
still no agreement on the limits of emergency powers. While most agree that
emergency powers do not allow the Federal Council to violate the Constitution,
there is an ongoing dispute as to whether they permit the council to break or
amend parliamentary laws (Saxer 2014 N101-104; Stockli 2020: 24-5). The
Federal Council based all economic aid and Covid-19 recovery measures on its
constitutional emergency powers. It informed parliamentary commissions and,
after a few months, submitted the Federal Covid-19 Act to Parliament in com-
pliance with the six-month’ deadline.

In sum, two parallel emergency regimes unleashed unprecedented execu-
tive powers at the federal level. The Federal Council implemented the Federal
Epidemics Act, on which it based all health-related measures and also used the
general emergency clause of the Constitution for all economic-support measures.

7.3 Preparedness for a national disaster:
The institutional framework

As the cantons are competent to deal with health issues, they all have a minis-
try of health headed by one the members of the collegial cantonal government.
The 26 ministers of health are represented in the inter-cantonal conference of
cantonal health ministers, a crucial body of horizontal and vertical cooperation.
All cantons have cantonal doctors in charge of the test-trace-quarantine-isolate
approach and empowered to issue binding orders for individuals. Cantonal health
laws provide for emergency rules, mostly by establishing taskforces, as do most
security and police laws. When the Covid-19 pandemic struck the country, most
cantons thus established special health, security, and coordinating taskforces.
Some of them were foreseen by law, others were formed ad hoc. The composi-
tion, tasks, and procedures were not always transparent, with the mushrooming
of bodies having led to some confusion about who was doing what.
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On the federal level, the Epidemics Act provides for a special taskforce oper-
ating under the leadership of the Federal Office of Public Health. It was headed
by its director, but a senior official called Daniel Koch, omnipresent at press con-
ferences, soon became ‘Mr Corona’ and the public face of the federal pandemic
strategy. In addition, an ad hoc taskforce was established with the mandate to
coordinate action and support the Federal Council in its decision-making. In this
body, all federal ministries and the army were represented to ensure horizontal
policy coordination. The general secretary of the inter-cantonal conference of
cantonal governments was also a member of this federal taskforce. The latter
was supported by three affiliated ad hoc bodies, one representing the economy,
one civil society, and a third, named the Swiss Covid-19 Science Task Force,
academia. All of these bodies were rapidly set up to counter criticism that the
Federal Council was neglecting the interests of private economic actors, failing
to involve non-governmental organisations, and not being guided sufficiently by
scientific evidence.

The burgeoning of emergency bodies can be taken as a sign that Switzerland’s
institutions were not ideally prepared to face a major crisis. The institutions
provided for by law were centred on health issues and not up to the task of coor-
dinating a comprehensive pandemic response. The cantonal and federal ad hoc
taskforces suffered from other shortcomings. As they were not regulated by law,
or regulated only by internal directives, their composition, competences, and
procedures had to be contrived in a hurry. As for the supporting bodies that shot
up out of the ground, it was unclear who had nominated whom and according
to what criteria. Like the federal taskforce itself, they were composed predomi-
nantly of men, a reminder that, in the absence of rules, the old gentlemen’s club
inexorably takes over. On 8 March, women activists were demonstrating with
placards that read, ‘Not My Taskforce’.

7.4 Rolling out measures to contain the pandemic

Switzerland’s pandemic response can be divided into three phases. The cantons
were the first to act, but when the Federal Council declared an extraordinary
situation, most powers shifted to the central level. Once the situation was down-
graded to being special, the Confederation and cantons struggled to sort out their
respective competences and coordinate their actions.

7.4.1 Taking the initiative

At the end of January 2020, the federal authorities established a special task-
force closely cooperating with the cantonal health authorities and immediately
launching an information campaign about sanitary measures. Ticino and other
southern cantons were soon expressing fears that the pandemic, then raging in
Northern Italy, would cross the border and that federal measures were insuffi-
cient to contain it. However, their request that borders be closed was not taken
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up by the federal authorities. On 25 February, the Federal Office of Public Health
confirmed the first Swiss Covid-19 case, in Ticino. The patient was put in an
isolation unit, and all contact persons were notified and placed in quarantine by
the cantonal health authorities.

As the coronavirus spread, the cantons started to prepare for an epidemic by
establishing special task forces (Uri and Glarus), or setting up quarantine apart-
ments (Bern). They traced infections and put hundreds of people in quarantine.
Ticino was the first canton to issue preventative measures: it prohibited major
events, such as popular carnival festivities, and banned spectators from hockey
matches. At the outset, Ticino was hardest hit by the pandemic, with its health
facilities conveying horrifying messages to the rest of the country. Later, the
Lake Geneva region (Geneva, Vaud, and Valais) reached the highest numbers of
cases and began to take measures. Other cantons, however, had not yet reported
any cases.

After an extraordinary meeting on 28 February 2020, the Federal Council
declared a ‘special situation’ under the federal Epidemics Act and immediately
used its new powers to ban large-scale events involving more than a thousand
people. The cantons enforced the federal ban and were allowed to issue stricter
rules. Basel Stadt, Basel Landschaft, and Zug opted for a maximum of 200 per-
sons at events and Aargau, for 150; other cantons obliged event organisers to
give notifications of events or carry out risk assessments; and others yet adopted
a wait-and-see approach. However, as the infection rate increased exponentially,
the test-trace-contact-isolate strategy broke down in some cantons and health
care systems began to reach capacity. By mid-March, it was clear that, left to
their own devices, the cantons were unable to cope with the pandemic.

7.4.2 Federal action

On 13 March 2020, the Federal Council decided to issue stricter national rules.
It imposed border controls on persons entering from Italy and closed all schools
throughout Switzerland. It also banned events with more than a hundred par-
ticipants, a rule which — after some hesitancy — also applied to ski resorts, thus
abruptly ending the Swiss ski holiday season. In restaurants, bars, and discos, a
maximum of 50 people was allowed. At the same time, the Federal Council made
up to CHF 10 billion in emergency aid available to cushion the economic impact
of the pandemic response. This aid was immediately available to enterprises,
which could get government-backed loans from their banks within hours — the
Federal Council insisted on prompt aid without bureaucratic hassles.

Only three days later, the Federal Council declared an ‘extraordinary situa-
tion’. The next day, lockdown rules were issued. All public and private events
were prohibited, and all but essential shops were closed, as were markets, res-
taurants, bars, and entertainment and leisure facilities. Only pharmacies, petrol
and railway stations, banks, post offices, hotels, public administrations and social
institutions, food stores, takeaway outlets, canteens, and food-delivery services
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stayed open. Hospitals, clinics, and medical practices had to forego non-urgent
medical treatments. The Federal Council also authorised the deployment of up
to 8,000 members of the armed forces to assist the cantons; introduced checks at
the borders with Germany, Austria, and France; and imposed entry bans. Two
days later, these rules were extended to Spain and all non-Schengen states, and
visa processes were suspended. Again, two days later, on 20 March, the Federal
Council issued a new series of measures. It banned gatherings of more than five
people, prohibited the collection of signatures for popular initiatives and refer-
enda, and issued a standstill on deadlines on the collection of signatures. It also
approved an impressive additional aid package of CHF 32 billion, bringing the
total economic relief measures up to CHF 40 billion.

At the peak of the first wave of Covid-19 infections, the concentration of
power in the hands of the Federal Council was extraordinary. The federal exec-
utive issued and amended one emergency ordinance after the other, with no
obligation to consult Parliament or cantons. Only a few of these ordinances,
such as the ones relating to border control or the deployment of the army, con-
cerned matters that were typically federal competences — most of them, such as
those to do with health, education, the economy, and cultural activity interfered
in spheres normally governed by the cantons. The federal government actions
reduced cantons to mere implementation agencies that were no longer allowed
to decide on their own how to run their hospitals, schools, or other institutions.

Although this upscaling of competences is provided for by the Constitution
and the Epidemics Act, its effect took many by surprise. The concentration of
power occurred not only vertically but also horizontally; as a result, it was not
the Confederation which was in charge, only its executive. In mid-March, when
the Federal Assembly decided to suspend its sessions, the chambers of Parliament
were deserted. The members of both chambers returned home to their domi-
ciles and left the scene to the executive and its councillors (Caroni and Schmid
2020: 211-12). It became clear that Parliament was ill-prepared to operate during
a health emergency. There were few rules on the involvement of parliamen-
tary commissions in decision-making, and no preparedness for the legislature to
function as an e-parliament.

In the cantons, the situation was equally concerning. With direct democratic
mechanisms having been suspended, direct democracy in Switzerland was on
hold as well. When some cantonal parliamentarians attempted to open their
session, they were told by the federal authorities that their meeting fell under
the prohibition of gatherings of more than five people (Bergamin and Mazidi
2020: N51—4; Uhlmann 2020: N5-16). Local assemblies, crucial actors in local
self~administration, were similarly prevented from operating. Everyone, except
the Federal Council and its administration, seemed to obey the stay-at-home
recommendation.

Most actors, including the media, seemed to approve of this dominance by the
Federal Council. However, as time went by, and as people recovered from the
shock and learnt how to work effectively from home, the executive’s extensive
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use of emergency powers became a subject of controversy. The effects of the
lockdown measures on fundamental rights and freedoms, on the one hand, and
the autonomy and participation rights of cantons, on the other hand, were enor-
mous — and not all of the measures respected the principle of proportionality and
subsidiarity (Belser et al. 2020: 5—7; Mirkli 2020: 62—4). Some of the executive
ordinances, for instance, were in conflict with federal parliamentary laws, while
others, especially those relating to direct democratic rights, conflicted with the
Federal Constitution (Biaggini 2020a: 254—6). The rule that signatures for a pop-
ular initiative must be collected within 18 months and for an optional referen-
dum within 100 days are provided for by the Constitution itself. If the Federal
Council could simply override these constitutional rights, what else could it do?

Given that direct democracy constitutes the main instrument of government
accountability, its suspension raised fundamental questions about the control of
power (Biaggini 2020b: 281-2). Aggrieved Swiss citizens typically collect sig-
natures for referenda rather than applying to the courts. Notoriously, judicial
review is limited: it applies fully to cantonal acts only and is limited when federal
norms are at stake. As a rule, acts of the Federal Council may not be challenged
in the Federal Supreme Court (Federal Constitution, article 189, paragraph 4).
Thus, the judiciary has no mandate to review the declaration of special or
extraordinary situations or emergency ordinances (Gerber 2020: N6—13; Mirkli
2020: 62). When local, cantonal, and national populations and their represent-
atives were silenced, scheduled referenda votes postponed, and the collection of
signatures suspended, there was no one left to counterbalance the emergency
powers of the Federal Council — and in such a situation, the limited powers of
the federal judiciary seemed especially problematic.

The media customarily took it upon themselves to function as public watch-
dogs and urged federal civil servants to exercise their individual judgment rather
than blindly follow orders from above. Nevertheless, the country was governed
by central executive rule for three months in an unprecedented and largely
uncontrolled way (Belser et al. 2020: 2—4). While it lasted, few actors seemed
overly troubled, holding to the view instead that the exigencies of the pandemic
necessitated fast and uniform action. The fact that there were few concerns about
abuse of power was probably due to the generally high level of trust in institu-
tions as well as the unique structure of the Federal Council.

In Switzerland, the concentration of power at the federal level does not mean
that one strong individual takes over — it means seven take over. Uncompromising
and polarising personalities are typically not elected members of the Federal
Council, as they cannot succeed in a collegial body. In addition, all the linguis-
tic groups of the country and all four major parties are represented, given that
the government is elected by a ‘magic formula’ guaranteeing the inclusion of all
relevant groups. During the emergency, the president of the Federal Council
remained a prima inter pares member of a collegial body that continued to base its
decisions on consensus. The composition of the Federal Council and its way of
functioning thus served as an inbuilt check on power. The fact that the left-wing
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Social Democratic Party, the centrist Christian Democratic People’s Party, the
Liberals, and the right-wing Swiss People’s Party all had one or two federal coun-
cillors represented contributed to making the executive orders acceptable to most.

Indeed, at press conferences, the Federal Council took care to speak in sev-
eral languages and always be represented by more than one member. Attentive
observers could tell that the Minister of Home Affairs and the President, both
Social Democrats, would often have liked to issue stricter rules but that the
Minister of Finance, a member of the People’s Party, prevented this from hap-
pening (Neue Ziircher Zeitung 2020). The Federal Council hence seemed able to
balance different interests, views, and priorities even in the absence of the usual
checks and balances.

In April 2020, parliamentary commissions and chamber presidents resumed
work, were consulted by the Federal Council, and made extensive use of parlia-
mentary mechanisms to get involved in the decision-making processes (Caroni
and Schmid 2020: 712). While the Federal Council continued to issue or amend
dozens of emergency ordinances, the Federal Assembly reconvened in May for
an extraordinary session dedicated to Covid-19, one it used mostly to endorse
and widen the Federal Council’s economic support programmes. During the
regular session in June, Parliament approved the Federal Covid-19 Act, thereby
creating a parliamentary basis for further economic support actions to be decided
upon by the Federal Council. By delegating far-reaching spending powers to the
executive, Parliament made it clear that it considered the Federal Council the
most appropriate actor to manage the crisis.

Beginning in mid-April 2020, the Federal Council decided to ease its lock-
down measures. At this point it started to dawn on observers that although the
Swiss constitutional and statutory framework was rather well prepared for lead-
ing the country through a carefully managed emergency situation, it gave no
clue about how to get out of it (Belser and Mazidi 2020). Who was to decide on
the transition to a more normal situation, or to design, plan, and finance it? As
there were no clear answers and pressures were mounting to get cantons back in
control, the Federal Council decided on 19 June, when infection and hospitali-
sation rates had stabilised at a low level, that the situation was no longer extraor-
dinary but special. Parliament was back in session, and cantons back in charge.

However, the rules applying to the special situation were unclear. While the
Federal Council now insisted that cantons should act proactively, the same can-
tons asked the centre to take back control as soon as the weather cooled and
case numbers rose. Precious time was lost in the summer months during which
no one really seemed in control and official communication was scarce. While
some cantons used the time in between the waves of infection to scale up their
testing-and-tracing capacity, others hoped there simply would be no second
wave — or that the Federal Council would again take over if they were wrong
about this. When infection rates duly started to increase once more at the end of
summer, the Federal Council agreed to issue an order for masks to be worn on
public transport, as it seemed exceedingly impractical to expect train passengers
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to adjust their behaviour to the dictates of a new jurisdiction every time they
crossed another cantonal border. For the rest, the Federal Council leaned back
and bade the cantons to go forth and craft tailor-made responses of their own.
While some did so, others did not.

By the end of October 2020, Switzerland was about to become Europe’s lat-
est Covid-19 hotspot. The second wave of infection hit it badly, yet both the
national and cantonal tiers were hoping for the other to intervene and issue more
restrictive measures. Mandatory masks seemed to be the only thing they could
agree on — mostly because masks do not harm business and consequently provoke
no demands for economic aid. On 28 October, the Federal Council decided on
light and flexible lockdown rules, and — after much hesitation — provided CHF
30 million to cushion their economic effects. The cantons were asked to design
their own rules and chip into the economic relief programmes. At the time of
this writing, they were still pondering how far they should go.

7.4.3 Cantonal action

When the federal authorities took control of the pandemic response, the role of
cantons was unclear. It was undisputed, even during the extraordinary situation,
that it was up to them to implement the pandemic response. But could they
issue their own emergency regulations? Could they be stricter, as the Canton of
Ticino and most French-speaking cantons would have liked to be, or only more
generous when it came to cushioning the economic shock? While this matter
was being debated in scholarly commentary, the federal authorities expressed the
view that the national-level pandemic response was exhaustive and did not allow
cantons to go beyond it. The official argument was that diverse rules would lead
to confusion, but the hidden concern was that cantons with stricter rules would
ask for more financial support from the national emergency relief pot than oth-
ers. Scholars argued in vain that cantons more adversely affected by the pandemic
should be allowed to issue stricter rules — at least if they agreed to take responsi-
bility for the economic effects of these rules (Belser et al. 2020: 4-7).

In order to resolve a serious conflict between the Federal Council and the
Canton of Ticino, the Covid-19 ordinances opened so-called crisis windows
allowing cantons to go beyond the national lockdown measures under defined
circumstances, thereby retroactively legalising a cantonal ban on construction
work (Bergamin and Mazidi 2020: N49-50; Bernard 2020: 63—4). The Lex
Ticino, designed to accommodate an upset cantonal government, was removed
as soon as the situation in the canton’s hospitals improved. Disputes about the
respective competences and financial responsibilities persisted, however, getting
worse even as the curve flattened.

The non-application of the usual institutional mechanisms produced other
hiccups. The insufficient involvement of cantons in the making of rules shaped
some norms which the cantons found difficult to implement. After all, the fed-
eral health authorities were used to strategic planning and coordination only and
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lacked practical experience on the ground. When the Federal Council decided
to ease measures and return from the extraordinary to the special situation, the
country experienced an unprecedented, and disconcerting, struggle over com-
petences and roles. The cantons had been asking for greater involvement, but the
sudden retreat of the Federal Council caught them by surprise. ‘Mr Corona’ took
his retirement and so, seemingly, did the federal government.

As it turned out, the cantons were not overly eager to take measures. It was
politically unattractive to ban events or close institutions — and there was heavy
economic pressure not to do so. Given the small size of most cantons, expected
free-rider effects also severely reduced cantonal willingness to act. Why should
Basel, Zurich, or Vaud ban events — and contend with requests for economic
relief by the organisers — when their sports and cultural offerings attracted vis-
itors from a large region? Why should national football games be allowed at
some places and not in others? The federal authorities, however, did not share
this interpretation of the principle of subsidiarity and continued to encour-
age the cantons to act — and to do so rapidly. Overall, the country seemed lost
and its institutions incapable of taking timeous, appropriate action. It was then
that journalists coined a new term for federalising, foderalen’, meaning to shift
responsibility to the cantons when it is inexpedient to act (Karpiczenko 2020).

It was only in October 2020, when the country was already badly hit by the
second wave of Covid-19 that cantons started to issue stricter rules, to limit the
operation of institutions, and to impose cantonal lockdown measures. While the
Federal Council still urged the cantons to do more, it announced new national
measures at the end of October. On 28 October, it amended the Covid-19 ordi-
nance to prohibit discos and clubs, to require bars and restaurants to close at 11
pm, to ban sporting and cultural events with more than 50 people, to expand the
mandatory wearing of masks, and to oblige universities to suspend face-to-face
teaching. With the exception of the increasingly active corona sceptics, most actors
approved of the new national involvement, though while criticising the Federal
Council for not simultaneously announcing an economic support programme.

7.4.4 Local government action

The role of local government in implementing pandemic control measures was
crucial. Cities and villages were at the forefront of enforcing such measures.
They adapted public buildings, in particular schools and health centres, to suit
the new hygiene requirements, closed parks, removed benches, controlled events
and enterprises, and enforced mask-wearing. At the same time, local govern-
ments did not issue their own pandemic responses, for instance by banning
events or closing institutions on their own. The fact that this did not happen can
probably be explained by the small size of most communes — Swiss territory is
divided into 2,200 local governments, many of which have less than a thousand
inhabitants. As for the large cities, they were able to voice their concerns within
their respective cantons.
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To look beyond pandemic regulations, local governments were often highly
innovative when challenged by the health crisis. They set up health and support
teams, operated emergency lines, called households, offered help, and encour-
aged and coordinated neighbourhood support. Numerous municipalities also
sought to complement federal and cantonal economic relief measures, including
by supporting local enterprises with direct aid, such as encouraging consumers to
buy locally and by issuing and subsidising coupons. Undoubtedly, local govern-
ments were in the best position to provide rapid aid to individuals and enterprises
in difficult situations. As most of the municipalities are in charge of social assis-
tance and thus of supporting those not aided by the federal social security system,
they also had the greatest interest in timeously offering help and encouraging
private support networks.

7.4.5 Intergovernmental relations

The participation of Swiss cantons in federal decision-making is generally strong.
Cantons are represented in the second chamber of the Federal Assembly, and —
more importantly — have the right to participate in the federal decision-making
process, in particular in the legislative process (Federal Constitution, article 45).
In 2020, consultation and information-exchange between the Confederation
and the cantons always took place, even during the extraordinary situation.
However, in the early phase, cooperation was patchy. The representation of can-
tons in the Federal Council’s ad hoc taskforce was clearly insufficient and a real
coordination body lacking. The general secretary of the conference of cantonal
governments had no mandate to speak on behalf of the cantons, which were
affected differently by the pandemic and had differing views about the best way
forward. He could play the role only of a transmission channel for information.

Over time, vertical cooperation improved. The return to the special situation
made it clear that no federal measures were allowed to be taken without the
involvement of the cantons. The experiences showed that this was not only a
constitutional duty but a practical need. The federal administration was not well
positioned to design effective measures in cantonal spheres of competences. It
lacked data — a tremendous concern throughout the pandemic — and hands-on
knowledge about testing capacities, information channels, and health and edu-
cation structures. Strong cooperation also proved to be necessary in the field of
federal competences. The decision of the Federal Council to close the border to
Northern Italy threatened the health system in Ticino relying on thousands of
health workers commuting daily, while controlling the border to France severely
affected all economic sectors of Geneva and the functioning of the international
organisations based in the canton.

As most cantons are unreasonably small in the context of an increasingly
mobile population, horizontal cooperation is a crucial feature of Swiss feder-
alism. Conferences of cantonal governments and conferences of ministers of
police, health, and education coordinate and harmonise cantonal policies and
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laws and seek to ensure that the concerns of the cantons are heard in Bern (Belser
2020: 285 fI.). However, in February and March 2020, horizontal cooperation
was largely dysfunctional. The members of cantonal governments were over-
whelmed by the task of dealing with the health crisis and its effects in their
cantons. Although informal talks were never suspended, it was only after a few
months that the inter-cantonal conferences resumed operating in their usual
manner and that the conference of health ministers and the affiliated association
of cantonal officers of health raised their voices and coordinated their actions.

7.4.6 Intergovernmental fiscal relations

Switzerland’s federalism is characterised by a high level of fiscal decentralisation.
Cantons issue and implement their own norms — and pay for it — and are in
charge of implementing federal laws — and pay for it as well. Local governments
adopt their own rules and fulfil federal and cantonal tasks delegated to them. The
delivery and financing of most public services is thus heavily devolved to the can-
tons and local governments. The important role of the cantons and communes is
also reflected on the revenue side, as each tier of government raises taxes and fees
and none is over-dependent on transfers and grants.

Intergovernmental fiscal relations are guided by the constitutional principle
of fiscal equivalence, composed of two elements: on the one hand, the collective
body that benefits from a public service bears the costs thereof; on the other
hand, the collective body that bears the costs of a public service may decide on
the nature of that service (Federal Constitution, article 43(a), paragraphs 3 and
4). Hence, fiscal equivalence ensures that those benefiting from, financing and
deciding on the provision of public goods are the same. The system is com-
plemented by a scheme of vertical as well as horizontal financial equalisation
designed to reduce the differences in financial capacity among the cantons, guar-
antee all cantons a2 minimum level of financial resources, and compensate for
excessive financial burdens due to geographical or socio-demographic factors
(Federal Constitution, article 135, paragraph 2).

The pandemic deeply challenged these intergovernmental fiscal relations. All
of a sudden, federal authorities took costly decisions for which the cantons and
communes were not prepared. National hygiene and sanitary norms made the
running of all institutions significantly more expensive. More importantly, there
were controversies about the sharing of the costs of economic recovery. What
also upset the cantons was the fact that the Federal Council obliged hospitals and
other health services to abstain from all non-urgent treatments, even in cantons
which at that time hardly had any Covid-19 cases. At a high cost, all cantonal
health services thus prepared for Covid patients and, while waiting for the wave
to hit the hospitals, ran out of work and income.

Intergovernmental fiscal relations probably explain most of the hiccups in
the Swiss reaction to the pandemic. For several months, for instance, the testing
strategy was debated. The cantons used very different strategies to test people
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and thus were more or less effective in applying the test-trace-quarantine-isolate
strategies. Their point of view was that the federal tier would have to pay for
extra costs when issuing a binding national test strategy. Worse, the transmission
of data was disastrously dysfunctional. For a long time, no actor seemed able to
come up with reliable information on tests, test results, the use of hospital beds
and intensive care units, and fatalities. It was obvious that preparation and coop-
eration in this field were sorely needed and that the numerous taskforces were
navigating in the dark. Improving the data situation was hindered by financial
disputes: Who should be in charge of a reliable health data system and finance its
speedy establishment? Although many actors expressed concern about data pro-
tection (Vokinger 2020: 420-2), the hidden concerns were of a financial nature.

When the Federal Council downgraded the situation from extraordinary
to special and urged the cantons to take over, financial matters were crucial
in preventing prompt pandemic responses. In fact, the Federal Council, which
had adopted large financial-support packages and increased social payments, was
eager to step back. The cantons, however, were not keen to ban events or issue
lockdown rules, as those suffering from the effects would turn to them for relief.
Even when infection rates started to increase rapidly in September 2020, cantons
hesitated to act and hoped for the Federal Council to keep control. It was at this
moment that federalism seemed to fail the country, by hindering timely and
adequate responses to the health crisis. Both the federal and cantonal tiers were
eyeing each other, hoping for the other to act — and take financial responsibility
for these actions.

7.5 Findings and policy implications

In normal times, the limited role of the Confederation and the far-reaching
autonomy of the cantons and the communes raise little interest. During the pan-
demic, though, federalism seemed to matter and hoary debates about the right
balance between unity and diversity resurfaced. Should there be cantonal or
national lockdowns? Should cantons be allowed to decide on their testing strat-
egies and tracing approach? Should they be allowed to control their borders, or
at least discourage their populations from travelling? Such debates had not been
witnessed in the country for a very long time.

The Swiss system of power-dividing and power-sharing impacted strongly
on the management of the coronavirus pandemic. While the federal system had
been put in emergency mode with ease, the real issue seemed to have been about
how to adapt the system to an ongoing and dynamic emergency. The first reac-
tion, that of concentrating power at the centre, fortunately gave way to more
nuanced views. After all, nationwide measures are rarely proportionate, and cer-
tainly not in pandemics — during 2020, they were not far-reaching enough for
those regions severely hit by Covid-19, while going beyond the necessary in
regions not yet or no longer experiencing peaks in case numbers. As far as they
limit human rights, the constitutionality of national restrictive measures must
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be questioned. Limitations of the right to education and health, to family and
private life, and to economic activity and free movement must be kept to what is
strictly needed at a particular time and place. The full implementation of human
rights thus mandates tailor-made pandemic responses, which can be orchestrated
top-down, as they are in some unitary states, or designed bottom-up. The lat-
ter has the advantage of being more legitimate and effective than the former.
Regional and local actors, familiar with governing their region and resourced
to do so, are in a better position than others to judge the necessity of restrictive
measures and to lift them as soon as possible.

Although democracy had been suspended for months, it was back in opera-
tion by October 2020. The Federal Assembly operated behind Perspex panes,
and its commissions reclaimed their right to be informed and consulted by the
government. Direct democracy was also back, and the new Covid-19 ordinance
made it clear that event bans did not apply to cantonal parliaments and other
political assemblies, including demonstrations, which could take place provided
that protection plans were in place. The profound challenges to the institutional
architecture of the country, however, are very likely to leave traces.

At the federal level, it seems crucial to establish emergency-proof checks
and balances. Among the options under discussion is that the Federal Council
should no longer be allowed to empower itself by declaring a situation extraor-
dinary, or to disempower itself during an emergency; instead, a parliamen-
tary commission should be involved (Stockli 2020: 49; Stockli et al. 2020).
During a crisis, parliament should be involved permanently and prepared for
such involvement, in particular by getting ready to operate as an e-parliament
(Caroni and Schmid 2020: 719-20; Stockli et al. 2020). It has also been debated
whether the mandate of the Federal Supreme Court should be expanded to
allow for the abstract review of federal emergency ordinances (Stockli 2020:
46; Stockli et al. 2020).

At the cantonal level, it is mostly inter-cantonal collaboration that raises ques-
tions. How crisis-resistant can a federal system be which relies so strongly on
the horizontal cooperation of 26 autonomous actors? Is it possible to inform and
consult all of them or to allow all of them to sit in a joint emergency body? While
the current practice of including only one cantonal representative on the national
taskforce seems clearly insufficient, opening up the body to 26 actors appears to
be inappropriate. An improvement of the situation thus seems to require pro-
found changes in the field of intergovernmental relations and, eventually, the
transformation of inter-cantonal conferences into supra-cantonal bodies. If such
a change were successful, a representative delegation of the cantons could sit
in a joint body with federal delegates and share responsibility for the planning,
design, and implementation of the management of pandemics. Such stronger
coordination seems essential to ensure a prompt and coherent response, to pre-
vent spillover effects and, just as importantly, jointly sort out financial matters. As
the latter will have long-term effects on all tiers of government and affect their
room for manoeuvre in the future, the current hide-and-seek under way at the
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time of this writing must give way to negotiated solutions. After all, ‘let’s talk’
has always been the motto of Swiss federalism — the country’s political actors
should walk that talk, even if they are wearing masks and visors.

Note

1 The author wishes to express her gratitude to MLaw Simon Mazidi, research assistant
and PhD student at the University of Fribourg, for his invaluable support in the prepa-
ration of this chapter.
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THE COVID-19 PANDEMIC IN THE
UNITED KINGDOM

A tale of convergence and divergence

Paul Anderson

8.1 Introduction

The United Kingdom of Great Britain and Northern Ireland is a plurinational
union state consisting of four parts: England, Wales, Scotland, and Northern
Ireland. It has 66.8 million inhabitants, the vast majority of whom reside in
England. As the largest nation, England accounts for approximately 85 per cent
of the UK population (56.3 million), followed by Scotland (5.4 million), Wales
(3.1 million), and Northern Ireland (1.9 million). The UK has an ageing popu-
lation with circa 20 per cent of the population aged 65 years and over, many of
whom live in rural and coastal areas. The urban population of the UK is about
56 million, while the rural population is approximately 11 million (ONS 2020a).

The plurinational nature of the UK state is manifest in the distinct and at
times competing understandings of nation and statehood in the devolved ter-
ritories (Scotland, Wales, and Northern Ireland), each of which has its own
constitutional and political identity. In the late 1990s, a highly asymmetrical
form of political devolution was implemented in Scotland, Wales, and Northern
Ireland, while England, notwithstanding its status as the largest constituent
nation, became a constitutional anomaly. Two decades after the implementation
of devolution, ‘the English question’ continues to garner traction in territorial
debates, but reforms to English governance remain limited; the UK government
doubles up as both a UK-wide and English government.

The UK was one of the countries worst affected by the Covid-19 crisis in 2020.
From the first case of infection on 31 January 2020 until 31 October of that year, it
registered more than 46,000 deaths, the highest rate in Western Europe.! Despite
the warnings of the World Health Organization (WHO), the UK government was
rather slow to respond to the threat of the crisis and sought to delay the imple-
mentation of social distancing measures until absolutely necessary. This delay was
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compounded by support among some officials for ‘herd immunity’, that is, the
notion that allowing the virus to spread naturally would ultimately build up enough
resistance in the population. After a public outcry and strong condemnation from
medical experts, the UK government abandoned this approach in favour of social
distancing measures and, ultimately, a state-wide lockdown.

The National Health Service (NHS) is the collective name for the four
health systems of England, Scotland, Wales, and Northern Ireland. Health has
been a devolved matter since 1999, but even prior to this, the health services
in Northern Ireland and Scotland were managed by their respective territorial
offices in the UK government. Safeguarding the NHS from being overwhelmed
by the coronavirus pandemic was a primary reason advanced by the UK gov-
ernment in its moves to secure a state-wide lockdown on 23 March 2020. The
government’s slogan ‘stay at home, protect the NHS, save lives’ reflected this pri-
ority. In keeping with it, temporary hospitals were constructed, retired health-
care professionals returned to work, and thousands of non-emergency operations
were cancelled to free up space in hospital wards.

Public support and appreciation for the NHS and its staff were shown through
a weekly ‘clap for carers’ during the first wave of the pandemic. Likewise, Prime
Minister Boris Johnson repeatedly praised the dedication of NHS staff, espe-
cially after he was admitted to hospital while suffering from the virus. Despite
acknowledgment that the NHS weathered the first wave rather well, this suc-
cess was overshadowed by a chronic shortage of personal protective equipment
(PPE), a lack of testing capacity for NHS workers, and thousands of deaths in
both hospitals and care homes.

This chapter examines the evolution of the UK response to the pandemic
during the first wave from January to October 2020. At the time of writing, the
UK was in the midst of a second wave of infections, but analysis of the first wave
already reveals many of the dynamics and tensions within the devolved system
that were continuing to gain traction in the second wave. The politics of the
pandemic that played out during the first wave demonstrated the decentralised
nature of the response in the UK, but while local capacity was harnessed at the
national level (Scotland, Wales, and Northern Ireland), local capacity in English
regions was generally stifled by ineffectual central government direction. The
main findings show how the pandemic raised the profile of devolution more
than any other event in the last two decades. It points, however, to a limp federal
spirit, particularly in the context of collaboration, and underlines the urgency for
new and more imaginative thinking to reform and rejuvenate the Westminster-
centric model of intergovernmental relations (IGR).

8.2 The constitutional and legislative framework

The UK is neither a unitary nor federal state but a union of nations with autono-
mous executives and legislatures in Scotland, Wales, and Northern Ireland. The
Scottish Parliament, Welsh Parliament, and Northern Irish Assembly follow
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the reserved-powers model of devolution, whereby legislative competence is
granted in all areas not specifically ‘reserved’ in the respective statutes for each
nation (Mitchell 2009).

In the two decades since the inception of devolution, the coronavirus pan-
demic is the biggest public health issue faced by all levels of government. In
consonance with the devolution models in each territory, important juris-
dictions affected by the pandemic — health care and education, to name just
two — are the responsibility of the devolved governments in Scotland, Wales,
and Northern Ireland. In England, the absence of a devolved institution means
that the UK government is also the English government and thus the UK gov-
ernment’s Department for Health and Social Care focuses largely on health
policy in England, albeit some aspects of health policy (e.g., human fertilisation
and surrogacy) remain ‘reserved’ to the UK government. Emergency powers
dealing with public health infections are detailed in different legislative acts
for the different nations: the Public Health (Control of Disease) Act of 1984
for England and Wales, the Public Health etc. (Scotland) Act of 2008, and
the Public Health Act (Northern Ireland) of 1967. Other emergency legisla-
tion exists to deal with civil emergencies across the whole of the UK — the Civil
Contingencies Act of 2004 — but this was developed to reflect the various devo-
lution settlements, involving concordats of agreed frameworks for cooperation
with each devolved nation.

In recent years, political devolution has been strengthened by the devolution
of further competences as well as fiscal levers and has also involved processes of
‘power transfer’ in the shape of ‘devolution city deals’ in England (Sandford 2020:
26). Fiscal devolution remains fairly limited for all three devolved institutions,
but each enjoys broad competence over important policy areas such as economic
development, as well as responsibility in areas to contribute to economic growth,
including transport and infrastructure. Nonetheless, the devolved governments
have access to limited reserves, and the fiscal frameworks of the Scottish, Welsh,
and Northern Irish governments place significant constraints on the borrowing
powers of the devolved governments. Consequently, the devolved governments
had and have limited capacity and resources to mitigate the economic impact of
Covid-19.

8.3 Preparedness for a national disaster:
The institutional framework

All four nations in the UK have existing legislation to manage the spread of
infectious diseases. While legislation varies in the nations (except for England
and Wales, which are covered by the same Act), the Acts share similar powers
to prevent, protect, and control a significant risk to human health. Through a
system of action and surveillance, these Acts endow government ministers, local
authorities, and magistrates with powers to issue regulations to prevent onward
transmission of infectious viruses.
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The Civil Contingencies Act of 2004 is the main piece of legislation for
responding to national emergencies in the UK. This legislation provides a frame-
work enabling public authorities to respond to a range of emergencies: environ-
mental disasters, health pandemics, protests, and terrorist attacks. In line with the
Act, government ministers can use emergency regulations to introduce sweeping
powers to deal with an emergency, but these are qualified with legal and parlia-
mentary safeguards to eschew disproportionate action. In lieu of invoking the
Act to deal with the coronavirus pandemic, the UK government instead created
new legislation. The Coronavirus Act of 2020, however, was more lenient in its
requirements for parliamentary oversight.

All tiers of government in the UK have machinery in place to respond to issues
of (national) emergency. At the apex of UK government machinery is the Civil
Contingencies Committee (COBR A), a coordinating and decision-making body
that brings together relevant personnel and authorities depending on the nature
of the emergency. Located in the cabinet rooms of Whitehall, COBR A is essen-
tially an intra-governmental rather than intergovernmental body. Coordination
with the devolved administrations takes place when required, but COBR A is not
an intergovernmental forum. The UK does not have a specific intergovernmen-
tal emergency committee; during the coronavirus pandemic, traditional inter-
governmental structures were shunned in favour of COBR A and newly created
ministerial structures (see Section 8.4.5).

8.4 Rolling out measures to contain the pandemic

The announcement of a UK-wide lockdown on 23 March 2020 was supported
by all major political parties in the UK. Opposition parties, including Labour,
the Scottish National Party (SNP), and the Democratic Unionist Party, all of
which were in government in the devolved territories, supported the UK gov-
ernment’s lockdown. Among the public, there was ‘almost universal support’
for a full lockdown ‘with 93% of the public saying they were in favour of the
decision’ (McDonnell 2020). As the lockdown was extended over April, both
political and public support remained strong. In early May, however, as the UK
government eased restrictions in England, divergence in approaches came to
light in the devolved nations, with growing criticism among political parties that
the lockdown in England was being eased too soon. The main opposition party,
Labour, sought to balance its concern with the timeline for easing measures
with consistent criticism that the government’s plans were vague and entailed
unnecessary risk for workers being urged to return to work. This had the back-
ing of trade unions, smaller parties such as the Greens, as well as the devolved
governments.

The divergence in approach to the easing of lockdown in May 2020 rein-
forced the status of the devolved administrations as autonomous governments.
To the surprise of some, politicians and commentators alike, the Scottish, Welsh,
and Northern Irish governments did not follow suit in lifting restrictions,
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precipitating criticism and concern about cross-border cooperation and reveal-
ing a lack of knowledge about the powers of the devolved governments to set
their own agendas and route-maps vis-a-vis lockdown. The devolved govern-
ments criticised the UK government’s approach to easing lockdown, which was
pursued without significant consultation with the devolved leaders and thus did
not take into consideration the impact that lifting restrictions would have on
other parts of the UK. The confusion created by the easing of restrictions in
England was compounded by the Prime Minister himself, who in a televised
speech on 10 May addressed the population as ‘the Prime Minister of the United
Kingdom — Scotland, England, Wales and Northern Ireland’, failing to mention
that the lifting of measures applied to England only (Johnson 2020b).

8.4.1 Taking the initiative

The first Covid-19 case was identified in England on 31 January 2020, followed
by confirmed cases in Northern Ireland (27 February), Wales (28 February), and
Scotland (1 March). On 2 March, the UK government convened COBRA to
discuss the UK response to the pandemic. Recognising the scale of the pandemic
and the need for cooperation between the different governments, the first minis-
ters of Scotland, Wales, and Northern Ireland also attended COBR A meetings.
The involvement of the devolved administrations heralded the beginning of a
collaborative approach to tackling the pandemic across the UK. This included a
Coronavirus Action Plan jointly published by the four governments on 3 March,
devolved support in the form of the Sewel Convention for the UK government’s
Coronavirus Act (receiving royal assent on 25 March), and parallel announce-
ments of key decisions, such as the lockdown announced on 23 March.? The
much-heralded ‘four-nation approach’ entailed unprecedented levels of cooper-
ation and a degree of uniformity between the governments hitherto unknown.
In a nod to the clear division of competences vis-a-vis policy jurisdictions such
as health care and education, this was a decentralised response; uniformity did
not entail centralisation.

As the government machinery reacted to increasing numbers of cases across
the UK in early March, the UK government advised against ‘non-essential’ travel
and gatherings in large groups and encouraged people to work from home. On
12 March, the Scottish government announced a ban on gatherings of more than
500 people, while elsewhere in the UK unnecessary social contact was discour-
aged. On 18 March, all four governments announced the closure of schools (to
take effect from 20 March), while on 20 March bars, cafés, and restaurants were
instructed to close. In a televised address on 23 March, the Prime Minister detailed
turther restrictions, including a stay-at-home order and the closure of non-essen-
tial shops as well as gyms, libraries, playgrounds, and places of worship (Johnson
2020a). Extra powers were rolled out to the police to enforce the strict measures.
On 25 March, the Coronavirus Act of 2020 received royal assent and granted UK
ministers broad legislative powers to respond quickly to the pandemic.
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8.4.2 UK government action

Analysis of the role of the UK government in managing the coronavirus pan-
demic necessitates discussion of its role as the government of the UK as well
as England. Prior to the roll-out of preventative measures such as the lock-
down on 23 March, the UK government played a coordinating role between all
four nations to respond to the pandemic. As noted earlier, this included using
Whitehall machinery such as COBRA. Several COBR A meetings were con-
vened prior to the widespread transmission of Covid-19 and increased in fre-
quency throughout March and April 2020.

In early March, the government’s advice was limited to self-isolation for seven
days for individuals who developed Covid-19 symptoms such as a continuous
cough or fever. By mid-March, the period of self-isolation was doubled to 14
days and extended to all individuals within a household in the event that one
occupant tested positive for the virus. On 16 March, Boris Johnson announced
further measures, including encouraging people to work from home and the
cessation of non-essential contact and unnecessary travel. One week later on 23
March, in coordination with the devolved governments, he announced the lock-
down. All non-essential businesses were closed, including bars, pubs, and res-
taurants (except for those that could offer food delivery and take-aways); places
of worship were closed except for reduced-capacity funerals; nurseries, schools,
colleges, and universities were closed; recreational activities were curtailed,
including the closure of playgrounds, cinemas, museums, and art galleries; social
events such as weddings and baptisms were prohibited; people were ordered to
work from home where possible; and a stay-at-home order was issued.

To mitigate the economic damage caused by the pandemic, the government —
which controls the lion’s share of fiscal levers in the UK — played a leading role
in supporting employers and employees aftfected by the pandemic. This included
various schemes applicable across all four nations of the UK. On 20 March, Rishi
Sunak, Chancellor of the Exchequer, announced the launch of the Coronavirus
Job Retention Scheme to provide 80 per cent of employees’ salaries up to GBP
2,500 a month for those unable to work due to the stay-at-home order, as well
as the Coronavirus Business Interruption Loan Scheme to support small and
medium-sized enterprises with 12 months of interest-free access to loans, over-
drafts, and other financial assets. Further economic packages were rolled out,
among them the Coronavirus Large Business Interruption Loan Scheme to sup-
port large businesses with finance up to GBP 50 million over three years; the
Self~-Employment Income Support Scheme to support self-employed individuals
with grants; and value-added tax (VAT) and income tax deferrals (administered
by Her Majesty’s Revenue and Customs).

At an individual level, the UK government, which is responsible for employ-
ment rights and most benefits and social security, also implemented numerous
measures: statutory sick pay was made available to people unable to work due to
contracting Covid-19 or engagement in self-isolation or shielding; low-income
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self-employed people were given access to Universal Credit, a benefit to help
with living costs; and Universal Credit and other Working Tax Credit benefits
were increased.

Owing to competition between different NHS boards in the different parts of
the UK in procuring necessary PPE, other medical equipment, and coronavirus
testing kits, in early April the UK government took the lead in the coordination
and distribution of PPE across the UK. The government also introduced various
measures to ensure the mass roll-out of a vaccine if and when it became available,
including research at the government’s military research facilities at Porton Down.

On 10 May, after almost eight weeks of lockdown, the government announced
a relaxation of restrictions in England. In a televised address to the whole of the
UK, the Prime Minister announced a change in message from ‘stay at home’
to ‘stay alert’, unveiled a new Covid Alert System, and encouraged people with
jobs that could not be done from home to return to work. In Scotland, Wales,
and Northern Ireland, however, the devolved governments maintained the pre-
vious advice of ‘stay at home’ and kept lockdowns in force. The government
announced plans for primary school pupils in England to return to school by
1 June 2020, but many local authorities took the decision to keep schools closed.
Between June and July, rules for the retail and hospitality sectors were eased.
From 15 June, non-essential shops reopened, while in early July, bars, restau-
rants, pubs, and hairdressers reopened, having to adhere to a one-metre-plus rule
in line with social distancing.

The reopening of the hospitality and retail sectors marked a crucial moment
in the government’s economic-recovery phase. To spur on this recovery, on 8
July the Chancellor announced a cut in VAT from 20 per cent to 5 per cent
for accommodation, hospitality, and tourism services. The government also
launched the UK-wide ‘Eat Out to Help Out’ scheme from 3 to 31 August,
offering diners a 50 per cent reduction in their bills at participating cafés, pubs,
and restaurants. The scheme certainly boosted economic recovery, but with only
a 2.1 per cent rise in gross domestic product (GDP) in August, it fell short of
more optimistic expectations.

By September 2020, shoots of economic recovery were cut short by an
increase in Covid case numbers and the looming threat of further local lock-
downs. From 14 September, a ‘rule of six’ was introduced to limit gatherings of
separate households. On 18 September, additional restrictions were announced
in the North-east of England, including a ban on household mixing, and later
rolled out to the Midlands, North-west of England, and West Yorkshire. By the
end of the month, further restrictions applied across the rest of the UK, including
a 22:00 closure for pubs and restaurants.

As case numbers continued to rise in October, the government introduced
a new three-tier lockdown system in England to establish local and regional
lockdowns and reopened several emergency hospitals constructed to deal with
the first wave of the pandemic. By the end of the month, large parts of England
(Greater Manchester, Lancashire, Liverpool city region, South Yorkshire, and
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Warrington) were under the strictest tier 3 restrictions. On 31 October, the
Prime Minister announced that the exponential growth in cases necessitated a
further lockdown for an initial period of four weeks (until 2 December). The
second lockdown was not as restrictive as the first (schools and universities,
for instance, remained open), but pubs, restaurants, leisure facilities, and non-
essential shops were closed.

In line with trends across the world (see Griglio 2020), there was a strong shift
towards executive rule to manage the growing threat the pandemic posed. As
mentioned, the Coronavirus Act granted UK ministers broad legislative powers
to respond quickly to the pandemic. In addition, pre-existing powers, such as
those in delegated legislation (legislation made other than by Parliament, but
with the authority of Parliament), were also used. This was done mainly through
statutory instruments (SIs), which at the end of October amounted to more than
282. As analysis by the Hansard Society (2020) has shown, 69 per cent of SIs used
the ‘made negative’ procedure, which does not require parliamentary approval
for the measure to come into force. The wide discretion given to the government
to implement emergency measures came under greater scrutiny as the lockdown
was eased, but, even so, further measures were introduced (e.g., the mandatory
wearing of face masks), while the boundaries were blurred between what was
law (and thus legally enforceable) and what was government guidance (Select
Committee on the Constitution 2020).

With the resumption of parliamentary activities after the Easter recess on 22
April 2020, the House of Commons held its first virtual sitting. A hybrid model
was adopted, with a limited number of parliamentarians present in the chamber
and the majority following debate online. The hybrid parliament, however, was
a short-lived endeavour and, in a controversial vote on 2 June, a majority of MPs
supported the government’s proposals to reinstate physical proceedings.

The shift to executive rule facilitated by the Coronavirus Act in effect side-
lined Parliament during the pandemic, with there being limited opportunity for
parliamentary oversight, and debate often occurring only after restrictions came
into force. On 30 September, the House of Commons voted to extend the pro-
visions of the Act for another six months, but the vote was preceded by uncom-
fortable accusations that in its use of emergency regulations the government
had ridden roughshod over democratic procedures and undermined the role of
Parliament in scrutinising legislation (HC Deb 30 September 2020).

Responding to pressure from parliamentarians to ensure Parliament would
have a greater say in major rule changes and a vote on measures prior to imple-
mentation, the government capitulated somewhat in its position and agreed to do
so, having secured the necessary parliamentary support for a six-month extension
of the Act until March 2021 (HC Deb 30 September 2020).

As noted earlier, the response to the pandemic was driven not by the UK
government but by a collective effort on the part of the UK and devolved gov-
ernments. Many of the measures implemented by the UK government applied
to England only, albeit the double role performed by the government created
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confusion when approaches diverged in the easing-of-lockdown phase. In the
days after the initial lockdown in March, public approval of the government’s
handling of the pandemic reached a high of 72 per cent but gradually crumbled
to 32 per cent at the end of October (YouGov 2020). The delayed response, weak
communication, rising infection and death rates, and failure of government min-
isters and advisers to abide by the rules were oft-cited as contributing factors in
the public’s dwindling support for the government’s handling of the pandemic
(Waterson 2020).

8.4.3 Devolved government action

Working with the UK government, the devolved governments in Scotland,
Wales, and Northern Ireland implemented a raft of measures within their com-
petence jurisdictions. In early March, first ministers from the three adminis-
trations attended various COBRA meetings and the devolved governments
had significant input in the creation of the four-nation Coronavirus strategy
and Coronavirus Act. The Act conferred enhanced functions not only on UK
government ministers but so too on ministers from the Scottish, Welsh, and
Northern Irish governments. On 1 April 2020, the Scottish Parliament also
passed its own legislation — the Coronavirus (Scotland) Act — to enshrine further
provisions on various issues regarding housing provisions and evictions, judicial
operations, and health-care regulations.

As at the national level, legislatures at the devolved level continued to oper-
ate. On 1 April, the Welsh Parliament was the first legislature to instate virtual
proceedings, although a hybrid model was eventually rolled out. Akin to the
House of Commons, the Scottish Parliament operated using a hybrid model of
online and in-chamber debates and question times, while the Northern Irish
Assembly continued to function in person, albeit with social distancing rules in
place (Nicholson and Paun 2020).

In regard to preventative measures, the devolved governments took the lead
in prohibiting gatherings, closing schools, and advising the use of face masks in
public places, while the lockdown of 23 March was implemented in lockstep
by all four governments. Despite limited financial resources, the devolved gov-
ernments created financial support schemes for businesses, including loans and
non-domestic rates relief. As early as 14 March, the Scottish government com-
mitted to a 75 per cent rates relief for the hospitality, leisure, and retail sectors
from 1 April, as well as a GBP 80 million fund to provide grants to small busi-
nesses (Scottish Government 2020). Similarly, the Welsh government established
the Economic Resilience Fund allowing small businesses to apply for rates relief
as well as access to grants.

As discussed in the next section, the devolved governments also increased
financial support for local authorities and worked with local stakeholders to har-
ness local knowledge and innovation to curb the spread of the virus. Akin to the
UK government, the devolved governments played a role in promoting advice
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and guidance related to preventing the spread of the coronavirus. The first min-
isters of Scotland and Wales, for instance, participated in daily press conferences
broadcast on TV, while the first minister and deputy first minister of Northern
Ireland held various joint and individual conferences.

Given the devolved governments’ responsibility for health care, they were
charged with ensuring that hospitals and health-care professionals were equipped
with the necessary equipment. As noted, the UK government ultimately took
the lead in securing PPE, but the devolved governments were responsible for the
construction of field hospitals, conducting testing and tracing, and monitoring
infection rates.

Despite the four-nation approach of March and April 2020, divergence
appeared in May in the aftermath of the UK government’s decision to ease the
lockdown in England. In contrast with the jointly published Coronavirus Action
Plan, each government published its own exit strategy for easing the lockdown.
Divergence also emerged in regard to contact tracing and the adoption of digital
approaches to making it more efficient. Both Northern Ireland and Scotland
launched their own contact tracing apps in August and September, respectively,
while a joint English and Welsh app was launched on 24 September.

As the second wave of Covid-19 began to rise in September, interaction
between the UK and devolved governments increased, albeit it fell short of the
unprecedented collaboration witnessed in March—April. The UK government’s
COBRA machinery was reconvened and localised restrictions followed in all
four nations of the UK, as well as identical policies regarding the imposition on
22 September of a 22:00 curfew in bars and restaurants.

Divergence, however, appeared here too. The Scottish government was the
first devolved administration to prohibit households meeting indoors in late
September, and in early October, it introduced much tighter restrictions than
any other government in the UK, including the closure of all bars, restaurants,
and other social establishments in the central belt region for a period of three
weeks. On 16 October, the Northern Irish government followed suit in clos-
ing pubs and restaurants for four weeks. It prohibited households from mix-
ing, and went further by closing schools for a period of two weeks. Days later,
on 19 October, the Welsh government announced a two-week lockdown from
23 October, requiring the closure of leisure facilities, places of worship and non-
essential shops. By the end of October, restrictions remained in place in all three
devolved territories.

The decentralised response to the pandemic in the UK unequivocally raised
the profiles of the devolved governments. Responsibility for large swathes of pub-
lic policy necessitated direct intervention by the Scottish, Welsh, and Northern
Irish governments, each of which imposed and eased measures in their territo-
ries at their own pace. Tellingly, public perceptions of the handling of the pan-
demic saw the devolved governments repeatedly outpoll the UK government,
including among inhabitants of England. In Scotland, despite the constitutional
divide between pro- and anti-independence supporters, First Minister Nicola
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Sturgeon’s handling of the pandemic was repeatedly rated higher than Prime
Minister Boris Johnson’s among both pro-independence and pro-union support-
ers (Panelbase 2020).

The devolved governments presided over similar problems as the UK gov-
ernment, including PPE shortages, low testing capacity, and a large number of
deaths in both hospitals and care homes, but perceptions of how the governments
managed the pandemic were dramatically different, with the devolved govern-
ments consistently polling higher than the UK government (Ipsos Mori 2020).

8.4.4 Local government action

In the UK, local government is a devolved matter and the organisation of local
government and relations between local authorities and the devolved govern-
ments vary in all four nations (Jeffery 2006). In England, Scotland, and Wales,
local councils are responsible for several jurisdictions severely affected by the
coronavirus, including education, housing, and social care.®> Working and liais-
ing with local authorities is thus the responsibility of each devolved government,
and in the case of England, the UK government.

In all parts of the UK, governments issued guidance to local authorities and
as such local government played an essential role in delivering and implement-
ing measures endorsed by the respective governments. The essential role local
government played in dealing with the impact of Covid-19 on education, social
care, and protection for vulnerable people (such as the shielding initiative and
food provision) necessitated significant increases in local government funding
across all areas of the UK. Throughout the pandemic, governments in all four
nations sought to address local government shortfalls and relieve financial pres-
sures through multi-million-pound support packages for local authorities. By
mid-August, the Welsh government had increased funding to local authorities
to around GBP 500 million, while local authorities in Scotland benefited from
additional spending powers and extra funding up to GBP 750 million. Likewise,
the UK government increased local authority payments in England, but while
financial packages of billions were rolled out to address local authority spend-
ing pressures, financial support for authorities in local lockdowns courted much
controversy.

Introduced under Labour in 2009, but accelerated under the Conservative-
Liberal Democrat coalition government (2010-2015), eight mayoral combined
authorities exist in England, with responsibilities and powers over housing, social
care, and transport. Recent research argues that the public profiles of directly
elected mayors remain rather limited (Fenwick and Johnston 2020: 18), but the
coronavirus pandemic undoubtedly raised the profile of some of these mayors.
The relationship between these metro mayors and the central government, how-
ever, was fraught with difficulties, resulting in vehement opposition to aspects
of the UK government’s hyper-centralist approach in handling local outbreaks
of the virus.
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In early October, for instance, in a letter to the Health Secretary, council
leaders from Leeds, Liverpool, Manchester, and Newcastle criticised the UK
government’s side-lining of local government input and described the ensuing
measures as ‘confusing’ and ‘counter-productive’ (BBC News 2020). For sev-
eral days in October, media headlines were dominated by a clash between the
Mayor of Greater Manchester Andy Burnham and the government and a threat
of legal action by the former over the imposition of further restrictions in the area
without local authority agreement. While some government ministers dismissed
the row as party political (Burnham is a Labour politician), some Conservative
MPs were vociferous in their support for the demands of mayors and council
leaders (Kenny and Kelsey 2020). Despite government rhetoric that alluded to
a collaborative working relationship with local government (HC Deb 28 April
2020), actions rarely matched the rhetoric. Centre-local relations were marked
by imposition, not coordination.

8.4.5 Intergovernmental relations

There are various processes and structures for IGR in the UK, but the UK’s
experience with intergovernmental interaction since devolution has been ‘largely
bilateral, vertical and informal’ (McEwen et al. 2012: 189). Various forums
have been developed at both a multilateral and bilateral level, such as the Joint
Ministerial Committee (JMC) which brings together all four governments. The
JMC is the main body for IGR between the UK and devolved governments, but
its functions are limited largely to knowledge-sharing and maintaining com-
munication between the different governments rather than co-decision-making
(Anderson 2021a).

In recent years, intergovernmental interaction in response to the UK’s with-
drawal from the European Union (EU) has increased, including the establish-
ment of a new JMC (European Negotiations) to secure a pan-UK approach to
EU withdrawal. In lieu of managing communal tensions on Brexit, however, the
prevalence of governmental incongruence and competing constitutional visions
have rendered IGR a source of tension (McEwen 2017): no pan-UK approach
was secured prior to triggering the withdrawal process in March 2017, nor by the
official withdrawal in January 2020.

In contrast to the strained relations that characterised IGR in the UK since
the vote to leave the EU in 2016, the phase of initial response to the pandemic
was marked by unprecedented levels of intergovernmental interaction. This cul-
minated in a coordinated approach to lockdown in late March, preceded by the
Coronavirus Action Plan which had all the hallmarks of an intergovernmental
report. Coordination and collaboration between the different governments was
short-lived, though, and appeared to come to an end in the easing-of-lockdown
phase. As the uniform approach dissipated, so did intergovernmental interaction.

Despite the JMC’s location at the apex of IGR structures, it was side-lined
during the pandemic in favour of COBRA and newly created Ministerial
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Implementation Groups (MIGs). The first ministers of all three devolved nations
participated in COBRA meetings, while MIGs, typically convened daily,
brought together ministers and officials from all governments to respond to
particular policy areas (health, public sector preparedness, economy, and inter-
national response) and serve as vehicles to facilitate communication and coop-
eration between the governments. This was also achieved through frequent
meetings between officials from the various administrations and the chief med-
ical officers and chief scientific advisers from different government departments
and administrations.

The use of COBR A in lieu of formal IGR structures was easily justified given
the emergency of the pandemic and the urgency of coordinating a response
across the four parts of the UK. Tellingly, however, as the pandemic evolved and
divergence in approach became apparent, COBR A was not convened, provok-
ing criticism from the devolved governments that the UK government was seek-
ing to ‘sidestep difficult conversations’ on diverging approaches (Savage 2020).
In June 2020, the MIGs were disbanded and two new cabinet committees cre-
ated: Covid-19 Strategy and Covid-19 Operations. Unlike MIGs, membership
of the cabinet committees was not formally extended to the devolved govern-
ments, lending credence to the perception that intergovernmental interaction
had returned to the strained relations of the pre-pandemic era.

Besides vertical interaction between the UK government and the devolved
administrations, there was also evidence of horizontal relations between the
three devolved administrations. This tended to focus on policy-specific issues,
such as collaboration between the Scottish, Welsh, and Northern Irish finance
ministers.

As has been pointed out elsewhere, even prior to the pandemic, IGR struc-
tures were in urgent need of ‘a radical overhaul’ (McEwen et al. 2020). Covid-19
nonetheless underlined the need for serious reflection at all levels of government
on the importance of constructive relations and the efficacy of the UK’s current
institutional arrangements in facilitating them.

8.4.6 Intergovernmental fiscal relations

The UK economy was among some of the hardest hit of the world’s devel-
oped countries as a result of the pandemic. In the period from April to June
2020, GDP contracted by 19.8 per cent and the UK economy fell by 21.5 per
cent compared to 2019 (ONS 2020b). Since the easing of the lockdown in May,
both GDP and the services, manufacturing and construction sectors saw sig-
nificant improvement, even though the economy faces a long road to recovery,
with unemployment levels forecast to increase with the cessation of the UK and
devolved governments’ economic intervention schemes and the prospect of con-
tinued disruption as a result of further lockdowns.

In a similar vein to the UK as a whole, the economic outlook for the devolved
nations is also gloomy. A combination of limited economic activity and
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significantly increased public spending saw projections of a deficit in Scotland of
25-28 per cent of GDP, with potentially higher deficits in Northern Ireland and
Wales due to their lower tax revenues and weaker economies (Phillips 2020). To
ameliorate the economic impact of Covid, the UK Treasury increased funding
via the Barnett formula (the block grant used to allocate funding to Scotland,
Wales, and Northern Ireland) to all devolved governments. In March 2020, the
Chancellor of the Exchequer announced a package of GBP 1.5 million of extra
funding for the devolved administrations. As well as receiving increased Barnett
funding, the devolved nations also benefited from increased funding under
Barnett consequentials.* Increases in health-care spending and other policy
ambits due to the pandemic therefore resulted in billions of pounds in increased
funds for the devolved administrations.

Notwithstanding increased levels of funding to the devolved governments,
the pandemic spotlighted the limited fiscal capacity of the devolved govern-
ments, particularly in terms of borrowing. Ministers in all three devolved gov-
ernments subsequently called for the further devolution of more fiscal levers, yet
calls for additional powers went unheeded (Bol 2020). In line with the decentral-
ised approach to managing the pandemic, economic support on the part of the
UK government was not given with strings attached: the devolved governments
were able to prioritise the funding as they saw fit.

8.5 Findings and policy implications

Covid-19 proved not only to be a major health crisis across the globe, but also
the greatest social, economic, and political challenge the UK has weathered in
the two decades since the establishment of devolved institutions in Scotland,
‘Wales, and Northern Ireland. The implications of the decisions made to curb the
spread of the deadly coronavirus are thus likely to reverberate down the years and
decades to come. In particular, the evolution of the UK’s pandemic response — from
coordinated strategy executed in lockstep to free-form, sometimes fractious,
divergence of approach — focused attention among politicians and the public
alike on the system of UK territorial governance, something which doubtless
will shape future debates, not least on the constitutional future of the UK.

In analysing the UK’s management of the pandemic, it is clear to see that
the actions of the various governments underlined the decentralised nature of
the system. The clear division of competences between the UK and devolved
governments eschewed controversy vis-a-vis competence jurisdictions and thus
avoided any (further) unnecessary delays in reacting to the crisis. The collabora-
tive approach seen at the beginning of the pandemic illustrated, on the one hand,
the respect that exists for the division of responsibilities between different tiers of
government, and, on the other, the presence of shared recognition of the impor-
tance of working together when faced with a momentous cross-border crisis.

Nevertheless, despite rhetoric on the part of the UK government and
Whitehall machinery around supporting the autonomy of the devolved



156 Paul Anderson

governments to make their own decisions within their competence briefs, the
easing of the lockdown revealed frustration and a lack of understanding amongst
some Westminster parliamentarians about the permissibility of the devolved
governments to diverge from UK government policy.

At a wider level, this hints at the precarious nature of the federal spirit in
the UK and how this precariousness has served to sustain — notwithstanding the
federal logic of devolution that has taken root over the last two decades — the
unitary mindset and majoritarian thinking that often characterises UK govern-
ment decision-making processes (Anderson 2021b). This is compounded by the
absence of an English executive and thus the UK government’s double role as both
a UK-wide and English-only government. During the crisis, the Prime Minister
himself at times rejected the notion that his authority extends only to England
(HC deb 11 May 2020), a stance reinforcing the notion that while devolution has
entailed much change in the devolved nations, very little has changed at the centre.

A second intriguing finding, linked with the above, concerns the importance
of local government in England in the absence of a separate English executive
and legislature. Across the world, governments at all levels have had to respond
to the pandemic, but it is local governments that have played an essential role in
taking initiatives both within and outside the scope of their responsibilities to
curtail and manage the spread of the virus.

In the UK, local governments unequivocally played a leading role in respond-
ing to the pandemic, but this was overshadowed and marginalised in England
by the over-centralised approach of the UK government in its engagement with
local authorities. Elected mayors in England made significant interventions in
the debate on responding to the pandemic, though these often focused on cri-
tique of the government and calls for a more constructive approach on the part
of the UK government in its interaction with local authorities. There are clear
lessons to be learnt about taking a more proactive approach to local government
engagement, specifically in harnessing local knowledge and using this to advan-
tage in times of emergency and crisis. Rescheduled elections for most of the local
mayoralties will take place in 2021; it may well be that the pandemic is a catalyst
to further the debate on the devolution and strengthening of more powers for
England’s metro-mayors.

The experience of IGR during the pandemic reveals the urgency of reform-
ing extant machinery to enhance communication and collaboration between the
different governments. Amidst crisis, all four governments in the UK showed
maturity in responding collaboratively to the pandemic, putting aside partisan-
ship and political issues to focus on the good of the country. This, as the evidence
in this chapter attests, swiftly unravelled as the devolved governments diverged
from the UK government approach and offers telling proof of the need to over-
haul the Westminster-centric model of IGR.

The history of devolution has been marked by willingness in Westminster
to cede responsibilities to the devolved legislatures but hesitance to share power
and thus work together. As much in normal times as in times of emergency,
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a genuine commitment to work collaboratively, underpinned by mutual trust,
recognition, and respect, is important, not least in a plurinational democratic
state. The response to the pandemic in the UK has demonstrated not just that
a cooperative approach to IGR is possible, but that working together need not
compromise the decentralised structures and dynamics of the territorial system.

There is no doubt that the coronavirus pandemic itself as well as the way
it has been managed by the different tiers of government in the UK will have
short- and long-term implications for contemporary British politics. Opinion
polls throughout the crisis repeatedly recorded higher support for the devolved
governments’ handling of the pandemic than the UK government’s, with levels
of trust in the latter depleted as the pandemic evolved (Ipsos Mori 2020).

In January 2020, the UK left the EU after almost four years of political wran-
gling in both the UK and Brussels, but the constitutional impact of withdrawal
remains in the balance and is compounded by the pandemic. The passage of the
UK government’s Internal Market Bill — designed to ensure harmonisation in
trading rules and regulations across the UK — between September and December
2020 triggered significant controversy and was interpreted by the devolved gov-
ernments as an assault on devolution. In contrast with the Coronavirus Act,
which was passed with the consent of all three devolved legislatures, legislative
consent for the Internal Market Bill was refused by all three devolved legisla-
tures. At the same time, polling on Scottish independence has begun to suggest
that there may be a sustained majority in favour of independence, with evidence
pointing to the Scottish government’s handling of the pandemic as a key catalyst
for growing support.

As has been pointed out elsewhere, there is evidence that nationalist forces
around the globe have sought to ‘weaponise’ the coronavirus pandemic to fur-
ther their aims (Woods et al. 2020). The UK is no exception. However, while
there is no doubt that pro-independence supporters in Scotland are likely to point
to the Scottish government’s handling of the pandemic as proof of Scotland’s
ability to be an independent country (notwithstanding some complaints about
its government’s handling of the crisis), unionists have been equally proactive in
underlining the might of the Union in responding to the pandemic. Covid-19
has not merely introduced new dynamics in contemporary British politics but
has already begun to redefine well-entrenched territorial debates.

Notes

1 Figures on the overall death toll from Covid-19 vary and are counted in three different
ways: deaths within 28 days of a positive result (this is used for government figures),
death certificate mentions of Covid-19, and deaths over and above the usual number at
a particular time of year. As of 31 October 2020, 46,555 deaths occurred within 28 days
of a positive result, almost 59,000 death certificates stated Covid-19 as the cause of death,
and more than 67,000 excess deaths had occurred over and above the yearly average.

2 The Sewel Convention states that the UK Parliament ‘will not normally legislate with
regard to devolved matters without the consent’ of the devolved institutions.
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3 Local governments in Northern Ireland have fewer responsibilities than elsewhere in the
UK, with no policy responsibility for education or social care.

4 Barnett consequentials refer to the mechanism whereby any increase in public expend-
iture in England generates increased funding for the devolved administrations.
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