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PREFACE

This book is the result of the final conference of the research program “RELMIN:
The legal status of religious minorities in the Euro-Mediterranean world (5"-15™
centuries)’, financed through an Advanced Grant from the European Research
Council (2010-2015). The conference, held in Nantes in October, 2014, brought
together specialists of medieval history, law and religion, working on a broad
geographical area (from Iraq to the British Iles), over ten centuries (fifth to fif-
teenth) and working with sources in a number of languages (Hebrew, Greek,
Arabic, Latin, and various European vernaculars). This book represents in
many ways the culmination of the RELMIN project, which has produced a
major database of legal texts concerning religious minorities in the middle ages
(http://www.cn-telma.fr/relmin/index/), designed as a tool for teaching and
research, and a series of books, “Religion and Law in Medieval Christian and
Muslim Societies”, of which this volume is the latest installment.!

This book series has published the results of five years of RELMIN confer-
ences dealing with key aspects in the study of the legal status of medieval reli-
gious minorities. The first volume, The Legal status of Dhimmis in the Islamic
West, published the results of a conference organized at the Centro Superior de
Investigaciones Cientificas (CSIC) in Madrid.* The central question addressed
is the legal status accorded to dhimmis (Jews and Christians) in the Muslim law
in the medieval Muslim west (the Maghreb and Muslim Spain), based on a rich
and complex corpus of legal sources, principally from the Maliki legal tradition:
including figh, fatwas, hisba manuals. These texts function as the building blocks
of the legal framework in which jurists and rulers of Maghrebi and Peninsular
societies worked. The very richness and complexity of these texts, as well as the
variety of responses that they solicited, refute the textbook idea of a monolithic
dhimmi system, supposedly based on the Pact of “Umar, applied throughout the
Muslim world. In fact when one looks closely at the early legal texts or chronicles
from both the Mashreq and the Maghreb, we find a wide variety of local adapta-
tions. Even for the jizya, often presented as the linchpin of this system, there is
no standard model. In the period of the Islamic conquest of Spain, fiscal policy
towards conquered Christians was quite varied and often based on practical con-
siderations and respect for local traditions. The jizya could at times be imposed

1 For a more detailed presentation of the project and its results, see John Tolan, “The Legal Status of
Religious Minorities in the Euro-Mediterranean World (RELMIN)’, Medieval Worlds 1 (2015): 148-166.

2 Maribel Fierro and John Tolan, eds, The legal status of Dimmi-s in the Islamic west: (second, eighth-ninth,
[fifteenth centuries) (2013).



12 JOHN TOLAN

on individuals but also on groups; sometimes it was levied on lands (blurring
the classic distinction between jizya and kbarij). The jizya was not systemati-
cally levied either in seventh-century Egypt or in ninth-century Sicily. The same
wide variance in practice could be shown in other purported stipulations of the
dbimmi system.

The sixth to eleventh centuries are a crucial formative period for Jewish com-
munities in Byzantium and Latin Europe: this is also a period for which sources
are scarce and about which historians have often had to speculate on the basis of
scant evidence. Just as there had been no volume on the status of dhimmis in the
Islamic west, there seemed a need for a fresh synthesis on the legal status of Jews
in this key period. For these reasons, RELMIN organized a conference on Jews
in Early Christian Law Byzantium and the Latin West, 6"-11" centuries.? The legal
sources studied in this volume provide a relative wealth of textual material con-
cerning Jews (in Hebrew, Greek and Latin), and for certain areas and periods are
the principal sources. While this makes them particularly valuable, it also makes
their interpretation difficult, given the lack of corroborative sources. When the
council of Vannes in 465 prohibits Christian clerics from sharing meals with Jews,
for example, does this mean that there were Jews in Brittany and that clerics had
been eating with them? Or does this prohibition reflect debates among the bish-
ops present, motivated by theological concerns rather than practical issues? The
lack of context (and notably of any evidence of Jewish presence in Brittany before
1209), makes the latter answer more probable, but still uncertain. Some scholars
have depicted this period as one of relative tolerance towards Jews and Judaism;
others have stressed measures of exclusion taken at key intervals by ecclesiastical
authors, church councils and monarchs. Yet perhaps more than revealing general
tendencies towards “tolerance” or “intolerance”, these studies bring to light the
ways in which law in medieval societies serves a variety of purposes: from provid-
inga theologically-based rationale for social acceptance, to attempting to regulate
and restrict inter-religious contact, to using anti-Jewish rhetoric to assert the au-
thority or legitimacy of one party of the Christian elite over and against another.

The cities and towns of Europe and the Mediterranean World constituted a
crucial space to study interreligious relations in the Middle Ages: both because
it was above all in cities that members of different faiths lived check by jowl and
had to work out how to compromise between the requirements of their religious
law and the realities of day-to-day interaction, and because the sources which
we have at our disposal give a large place to the cities, and in particular to the
urban elites of the different religious'communities. For these reasons, with the
generous support of the FondationsdesTreilles, we organized a conference on

3 John Tolan, Capucine Nemo-Pekelman, Nicolas De Lange & Laurence Foschia, eds, Jews in mr[)/
Christian law: Byzantium and the Latin West, 6"-11" centuries, (2014).
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PREFACE 13

Religious cobabitation in European towns (10"-15" centuries).* Medieval towns
were a theater of contact between members of different religious communities,
Muslim, Christian and Jewish, who rubbed shoulders in the ports and on the
streets, who haggled in the markets, signed contracts, and shared wells, court-
yards, dining tables, bath houses, and sometimes beds. These interactions caused
legal problems from the point of view of the Jewish, Christian and Muslim judi-
cial scholars of the middle ages, not to mention for the rulers of these towns. We
dealt principally, though not exclusively, with legal sources: imperial and royal
laws, urban charters and statutes, canon law, legal commentaries, learned legal
opinions (in the form of fatwas or responsa). The presupposition was that these
sources, underused by social and urban historians, could yield precious evidence
of day to day contact between members of different religious communities living
in the same city. The subjects ranged from the twelfth century to the fifteenth
and from Portugal to Hungary, Crete and the Mamluk sultanate. The cities of
this broad region faced similar problems and challenges, and their legal scholars
(in general members of the religious elite) worked under similar constraints and
with similar methods and textual sources. Hence it is possible to draw at least
tentative conclusions on several key issues. First of all, legal texts can provide
indications of the range and types of interreligious contact, and of the tensions
or legal problems such contact could cause. Secondly, and somewhat paradoxi-
cally, such contact is attested principally in the texts of laws that attempt to limit
or control it. In the absence of corroborating evidence, we may wonder to what
extent such laws were effective in limiting and controlling contact, and indeed to
what extent they reflect real social concerns of an urban elite, rather than abstract
intellectual exercises by a clerical clique.

Various European polities expelled their Jewish or Muslim subjects be-
tween the twelfth and seventeenth centuries. The expulsions were recorded
and commemorated by Jews and Muslims in exile, for whom the experience of
expulsion and exile became a touchstone for the construction of community
identities in their new homes. With a group of scholars from Budapest and
Heidelberg working on the dynamics of diasporas we organized a conference
at the Central European University in Budapest in June 2013 on Expulsion and
Diaspora Formation: Religious and Ethnic Identities in Flux from Antiquity to the
Seventeenth Century.s We explored the relations between expulsion, diaspora, and
exile between Late Antiquity and the seventeenth century. The essays range from
Hellenistic Egypt to seventeenth-century Hungary and involve expulsion and

4 Stéphane Boissellier & John Tolan, eds, La cohabitation religieuse dans les villes Européennes, X*-XV*
siécles = Religious cobabitation in European towns (10"-15" centuries), (2014,).

s John Tolan, ed., Expulsion and diaspora formation: religious and ethnic identities in flux from antiquity
to the seventeenth century, Religion and Law in Medieval Christian and Muslim Societies (2015).



14 JOHN TOLAN

migration of Jews, Muslims and Protestants. The common goal of these essays is to
shed light on a certain number of issues: first, to try to understand the dynamics
of expulsion, in particular its social and political causes; second, to examine how
expelled communities integrate (or not) into their new host societies; and finally,
to understand how the experiences of expulsion and exile are made into founding
myths that establish (or attempt to establish) group identities.

A conference organized at the University of Le Mans took the broad com-
parative approach further: Religious minorities, integration and the State from
the Middle Ages to the twentieth century.® Judaism, Christianity and Islam have
been present in Europe for over a thousand years. The three monotheisms differ
of course in their respective demographic importance, and in their relationship
with political power: Christianity was adapted by a majority of the inhabitants
of Europe by the carly middle ages and became (with significant variations in
different times and places) a dominant religion, over and against other, minority
religions. The emergence of European states and divisions within Christianity
(from the Middle Ages to the sixteenth century) often placed religious minori-
ties in a precarious position. We see this in the fight against medieval heresies,
the wars of religion, the expulsion of Jews from many European states (and the
expulsion of Muslims from Sicily and Iberia), the exile of the Huguenots, and
the “Jewish question” in the nineteenth and twentieth centuries. Since the late
twentieth century, contemporary debates on the place of Islam in Europe and
on the expression of religious identity in the public space has provoked a revived
interest in the long history of religious cohabitation and interaction in Europe.
We examine the ways in which states have treated religious minorities: policies
involving repression, management, integration, tolerance, secularism, indiffer-
ence — and various ways in which minorities have welcomed the demands of the
majority. The relationship is not one-sided: on the contrary, government poli-
cies lead to resistance, negotiations (in the legal, political, or cultural spheres) or
compromise.

2013 would have marked the hundredth birthday of Bernhard Blumenkranz.
Born in Vienna, Blumenkranz fled the Anschluff and settled in Switzerland and
(after the war) France, where he initiated a series of groundbreaking studies on the
history of medieval Jewish-Christian relations. The anniversary was the occasion
for us to reflect on the legacy of Blumenkranz, his lasting impact on work in the
field and the directions the field has moved since his death in 1989. In collabora-
tion with the Institute for Jewish history in Austria and the University of Vienna
we organized a conference at the AUserjan Academy of the Sciences, bringing

6 John Tolan, Ivan Jablonka, Nikolas Jaspert & Jean-Philippe Schreiber, eds, Religious minorities, integra-
tion and the State (2016).
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together prominent scholars in the field from France, Austria, other European
countries, North America and Israel: the proceedings have been published as
volume 7 of our series.” The volume brings together 16 essays representing new
rescarch in fields in which Blumenkranz was a pioneer: the relationship between
the Medieval Church and Jewish communities, the question of proselytization
and conversion of Jews, the cartography of Jewish communities, and the rep-
resentation of Jews in Christian art. The essays provide both an assessment of
Blumenkranz’s intellectual legacy and a snapshot of the evolution of the field
over the last sixty years.

Throughout the RELMIN project, we have faced the problem of the func-
tions of law: to what extent did laws concerning religious minorities reflect real
social practice and to what extent were they reflections of abstract religious and
legal principles? We addressed these issues more explicitly in a conference or-
ganized at the Casa Arabe in Cérdoba in April 2014 entitled Law and Religious
minorities in Medieval Societies: between theory and praxis.* Muslim law developed
aclear legal cadre for dbimmis and Roman Canon law decreed a carefully defined
status’ for Jewish and Muslim communities in Europe. Yet the theoretical hierar-
chies between faithful and infidel were constantly brought into question in the
daily interactions between men and women of different faiths in streets, markets,
bath-houses, law courts, and elsewhere. The twelve essays in this volume explore
these tensions and attempts to resolve them. These contributions show how law
was used to try to erect boundaries between communities in order to regulate or
restrict interaction between faithful and non-faithful — and at the same time how
these boundaries were repeatedly transgressed and negotiated. These essays probe
the possibilities and the limits of the use of legal sources for the social historian.

I would like to thank all of those who made possible the RELMIN project
and in particular the final conference and this final volume. We have reccived five
years of generous funding from the European Research Council; our thanks to
the council and its staff, in particular Cécile Menétrey-Monchau, who served as
RELMIN's scientific officer. Special thanks also to the University of Nantes, the
Maison des Sciences de 'Homme Ange Guépin, and the Région Pays de la Loire,
who offered financial support and technical assistance throughout the five years
and in particular for the final conference.

I furthermore thank all those who reread, evaluated and corrected the arti-
cles of this volume Mohamed H. Benkheira, Javier Castafio, Claude Denjean,

7 Philippe Buc, Martha Keil & John Tolan, eds, Jews and Christians in Medieval Europe: the historio-
graphical legacy of Bernhard Blumenkranz, (2016).

8 Ana Echevarria, Juan Pedro Monferrer Sala & John Tolan, eds, Law and Religious Minorities in
Medieval Societies Between Theory and Praxis: De La Teoria Legal a La Practica En El Derecho De Las
Minoria Religiosas En La Edad Media, (2016).
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Vincent Déroche, Ana Echevarria, Alejandro Garcfa-Sanjudn, Rita Costa Gomes,
Anténio Castro Henriques, Christian Miiller, Adeline Rucquoi, Pierre Savy,
Delfina Serrano, Claire Soussen, and Dominique Valérian. Our thanks as well to
Brepols and its staff, particularly Christophe Lebbe. And thanks to Nora Berend,
Capucine Nemo Pekelman and Youna Hameau-Masset for their collaboration in
editing this volume.

Last but not least, warmest thanks to the RELMIN team of post-docs and
PhD students, who have made the last five years a rewarding and stimulating
adventure. Special thanks to project manager Nicolas Stefanni for his energy
and efficiency.

John Tolan
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INTRODUCTION
John Tolan

Professor of History, Université de Nantes, co-director, Institut du
Pluralisme Religieux et de Athéisme, Member of the Academia Europza

Towards the end of the fifteenth century, in the Nasrid Kingdom of Granada, a
Muslim asked the city’s qadi, Aba *Abd Allah b. al-Azragq, if he could accept the
matzos that his Jewish neighbor offered him as a gift at Passover. In his response,
the jurist displayed his unease. He recognized that it was not prohibited for a
Muslim to accept gifts from a Jew or a Christian on the occasion of one of their
holidays. He even acknowledged that the prophet Muhammad had said “Give
gifts to each other, you will become friends and animosity between you will dis-
appear”. Yet he judged that accepting such presents, though not prohibited, was
“reprehensible” (makriih, o5,5%). For a Muslim should keep his distance from infi-
dels, since he is socially and religiously superior to them. Yet, he regretted, “many
ignorant people among the Muslims” accepted such gifts.”

The fatwa that preserves this judgment was written by a Muslim in fifteenth-
century Granada but echoes similar expressions ambivalence and unease pro-
voked by interreligious contact on the part of many Jewish, Christian and
Muslim authorities in the Middle Ages. From Baghdad to Barcelona, different
religious communities intermingled in cities, towns and rural areas. Jews and
Christians lived as dbimmis, protected but subordinate minorities, in areas ruled
by Muslims; while Jews (and to a lesser extent Muslims) resided in numerous
places in Byzantium and Latin Europe. Thousands of normative texts, emanat-
ing from diverse Jewish, Christian and Muslim authorities, reflect attempts to
define and police borders between these faith communities. A number of these
texts, such as the fatwa of al-Azraq, reflect attempts to discourage (and in some
cases prohibit) the “faithful” from participating in the festivities of “infidels”.
Various Roman laws and Church councils of the fifth and sixth centuries prohibit
Christians from participating in pagan or Jewish ceremonies or celebrations;* oth-
ers prohibited Christians from receiving gifts (in particular unleavened Passover

1 For the Arabic text of this fatwa, translations in English and French, commentary and bibliogra-
phy, sece Ahmed Oulddali, “On the gifts offered by Jews during their festivals’, RELMIN database:
http://www.cn-telma.fr/relmin/extrait2s2320/.

2 See, for example, Benjamin de Lee, “Christians forbidden from celebrating holidays with Jews or from
receiving gifts from them”, RELMIN database: http://www.cn-telma.fr/relmin/extrait271998/.

Re/igiom Minorities in Christian, Jewish and Muslim Law (5" 15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 17-24

© BREPOLS PUBLISHERS DOI10.1484/M.RELMIN-EB.s.111590



18 JOHN TOLAN

bread) from Jews.? Thirteenth-century Catalan rabbi Solomon ben Adret speaks
of problems caused during observance of Passover when non-Jews introduced
leavened bread into Jewish homes, either for their own consumption or as gifts to
Jews;* similar issues had been raised in twelfth-century Troyes.® A Muslim mufti
was asked whether a Muslim merchant could sell his wares to dhimmis during
their religious festivals.® In 1267, the Synod of Wroclaw ruled, among other things,
that Christians should not “accept a Jew or a Jewess to cohabitation with them,
nor should they dare to eat and drink with them, or dance and hop merrily with
them during their weddings or feasts”” Similarly, Richard of Swinfield, bishop of
Hereford, in 1286, fulminated against his parishioners who had attended a Jewish
wedding.® These legal texts attest both to the importance of boundaries between
religious communities and to their porousness, both to the continued efforts of
legal/religious elites to restrict and regulate interreligious relations and to their
frequent inability to do so.

What can these legal sources teach us about the history of relations between
members of diverse religious communities? Conversely, what can these relations
teach us about the nature and uses of law ? This book brings together 21 essays
on Religious Minorities in Christian, Jewish and Muslim Law (5"-15" centuries).
The authors’ varying approaches to these issues are united in trying to offer at
least preliminary answers to three key questions: how are legal statuses of reli-
gious communities defined in medieval Jewish, Christian and Muslim law? In
what ways are relations between these different groups regulated and to what
ends? Finally, what consequences do these differences in confessional status have
in determining access to justice? These are the three questions addressed in the
comparative essays in part two of this book.

The first part of the book sets out the juridical framework of medieval socie-
ties. The legal systems of the middle ages are constructed upon key authorita-
tive texts and their interpretation: Torah, Qur’an, papal decretals, compendia of

3 Benjamin de Lee, “Christians forbidden from receiving gifts from Jews, RELMIN database:
http://www.cn-telma.fr/relmin/extrait271996/.

4 Nadezda Koryakina, “Gentiles sending to Jews bread crumbs as a gift, RELMIN database:
http://www.cn-telma.fr/relmin/extrait252359/; Nadezda Koryakina, “A non-Jew eating leavened food at
ahouse of a Jew” http://www.cn-telma.fr/relmin/extrait2s2575/.

s Nadezda Koryakina, “That person had a gentile servant”, RELMIN database: http://www.cn-telma.
fr/relmin/extrait2s4504/.

6 Emre Celebi, “The presence of Muslims in religious festivals celebrated by the People of the Book”,
RELMIN database: http://www.cn-telma.fr/relminy/ekeraic252783/.

7 Jerzy Mazur, “Constitutions of the Synod”of Wroclaw, chapter 10, RELMIN database:
hetp://www.cn-telma.fr/relmin/extrait252878/.

8 John Tolan, “On a Jewish wedding”, REEMIN database: http://www.cn-telma.fr/relmin/ex-
trait252629/; John Tolan, “Against those who attended them”, http://www.cn-telma.fr/relmin/
extrait252630/.
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INTRODUCTION 19

Roman law, etc. Underpinning this is what Garth Fowden has described as the
“exegetical impulse” of first-millennium culture: the process of canonizing key
texts and producing commentaries on them: “that commentary was the preferred
vehicle, whatever revered foundational text — Parmenides, Categories, Gospels
or Quran — one was dealing with, reflects the substantial common ground, and
scriptural orientation, shared by learned exponents and systematizers of all these
First Millennium traditions of thought”? The authors in this first section look at
the construction and development of key textual corpora and of the commentar-
ies that accrued around them as important sources for law and legal reflection in
the middle ages.

Talya Fishman examines the tensions between tradition and text as loci of
authority in medieval Jewish communities. The word “Torah” itself is often
translated as “law”, in recognition of its central role in defining the Jewish com-
munity and establishing the obligations of Jews. In the two centuries that fol-
lowed the destruction of the Temple of Jerusalem in 70, a new rabbinical elite
emerged as the arbiters of Jewish law and communities. At the same time as they
sought to definitively delineate the canon of written Torah they produced two
corpora of what came to be known as “Oral Torah” (even though it was eventu-
ally committed to writing): the midrash halakha, which drew legal injunctions
from biblical texts, and the Mishna, which presents laws in thematic order with-
out specific reference to biblical texts. The rabbis comprised a “textual” com-
munity (to borrow the term coined by Brian Stock), defined and legitimated
by their knowledge of the texts they studied.” If Torah (written and oral) is the
fount of law (halakha), it is not the only source. The Talmud itself afhirms dina
de-malkhuta dina, Aramaic for “the law of the kingdom is the law”, recognizing
the validity of law of other (gentile) provenance.” Against those rabbis who
purported to derive legal strictures from their exegeses of Torah and Talmud,
others countered that the consensus and accepted tradition were the ultimate
guarantors of legality, and thus varied in function of time and place. Indeed a
common phrase found at the conclusion of many rabbinic responsa is “this is
the halakhah and this is the custom” — in other words, legal decisions should
ideally correspond both to the textual basis of Jewish law and to established
(and sometimes quite local) custom. Jewish “law” is a corpus of texts (Torah,
halakhah, responsa), authoritative and interpretive, but it is also a process, a
constant dialogue.

9 Garth Fowden, Before and after Mubammad: the first millennium refocused (2014), 135-136.

10 Brian. Stock, The Implications of Literacy: Written Language and Models of Interpretation in the
Eleventh and Tielfth Centuries (1983).

11 Mark Washofsky. “Halakhah and Political Theory: A Study in Jewish Legal Response to
Modernity”, Modern Judaism 9 (1989), 289-310, esp. 293



20 JOHN TOLAN

The basis and construction of Muslim law is in some ways similar to that of
Jewish law. A textual community of scholars studies sacred scripture, the Qur’an,
and oral tradition, the Hadith (which is also subsequently consigned to writing).
The Arabic terms that most closely correspond to the English “law” are probably
sharia and figh.™ Sharia, the right path, governs the lives of Muslims; figh is
the interpretive science through which scholars interpret sharia and attempt to
apply it. Thus when looking for texts of “law” in Medieval Islam, what we will
find are not “law codes” but scholarly treatises of figh, as well as fazwas, legal
consultations in which a mufti gives his opinion concerning the legality or not
of various practices (quite analogous to the Jewish respornsa, in Hebrew sheelor u
teshuvot). In other words, “law” in medieval Muslim societies is not based on the
authority of rulers, but on that of God, as interpreted by legal/religious scholars
whose view on any issue can vary widely. Most of the medieval Muslim “legal
texts” we deal with are commentaries either on the sacred texts themselves or on
later texts of figh.

Anver Emon deconstructs the often stultifying debates on whether Islam is
inherently “tolerant” or “intolerant” to religious diversity by looking at the con-
struction of dhimmi restrictions from their bases in Qur’an and Hadith through
the legal debates of Muslim scholars in the Medieval and Ottoman periods. He
sees the contract of protection (dbimma) that developed during the Muslim con-
quests of the seventh and eighth centuries as “alegal instrument of political inclu-
sion and marginalization”. It allowed the non-Muslim subjects of Muslim polities
to continue to practice their religion, own land, and otherwise fully participate in
society. Yet it also “marginalized” them in that it in theory it limited their access to
political and military power and placed them in a position of symbolic inferiority
to the Muslim ruling class. This dhimmi law, according to medieval jurists, was
based on Qur’anic principles and fleshed out by an apocryphal text attributed
to the Caliph ‘Umar I, the “pact of ‘Umar”. Emon shows how medieval Islamic
jurists struggled to balance the rights of dhimmis with the exigencies of sharia.
This posed legal conundrums: for example, could a judge order financial com-
pensation for a theft of pork or wine, goods prohibited to Muslim but permitted
to dhimmis? Could dhimmis establish pious foundations (wagfs) with the same
legal protections as Muslims? As Emon points out, the varying answers to such
questions are less important to us than the process, which shows law not as a fixed
corpus, but an ongoing process of continual debate, negotiation and compromise.

Kenneth Pennington examines the ways through which “law became a dis-
cipline in the Latin West during th€}ate eleventh and early twelfth centuries™
through the renewed study of keyexts{(aotably the Justinian corpus of Roman

12 N. Calder and M. Hooker, “Shari‘a’, in The Encyclopaedia of Islam: Second Edition (1960-2004).

© BREPOLS PUBLISHERS
THIS DOCUMENT MAY BE PRINTED FOR PRIVATE USE ONLY.
IT MAY NOT BE DISTRIBUTED WITHOUT PERMISSION OF THE PUBLISHER.



INTRODUCTION 21

law), through the construction of new syntheses in both Canon law (Decretum,
Decretal collections) and civil law at various levels (as seen in a plethora of law
codes issued by monarchs or by civic communes). Amidst the diversity and di-
vergence of texts were a common methodology and a common language which
permitted the emergence, in the schools and in the minds of judges, of a Jus com-
mune which unified and transcended the diverse branches of law.

Jonathan Brown closes this first part by looking at two case studies: the issues
of polygamy and slavery in Muslim exegetical and legal traditions, which provide
concrete illustrations of the tensions between the interpretation of authorita-
tive texts (Qur'an and Hadith) and attempts to reconcile them with diverse and
changing societal realitics.

These different legal traditions have much to say about religious affiliation
and proper (and improper) relations between the “faithful” and “infidels”, but
do not evoke the categories of “minority” and “majority”: the closest term to
“minority” is the Arabic dhimmi, even though dhimmis were often a majority in
strictly numerical terms in many medieval “Muslim” societies. Any attempt to
demarcate “minorities” as a field of study in pre-modern history hence must be
wary of anachronism. Minority rights per se were put forward during negotiations
at the treaty of Versailles in 19195 they became an integral part of international
law in 1966 with the International Covenant on Civil and Political Rights.” The
minorities whose rights are protected may be defined in various ways, according
to religious affiliation, ethnicity, language, etc. Yet the modern concept of minor-
ity depends on the existence of a majority. Paradoxically, while minorities may
have existed in the middle ages, majorities apparently did not. Medieval societies
were fragmented and hierarchized, with no equivalent of our modern ideas of
universal suffrage and equal rights. It can be argued that before the revolution
in political philosophy stretching from the work of Thomas Hobbes to Jean-
Jacques Rousseau, there is no enfranchised majority. Hence our medieval “mi-
norities”, be they Jews in Christendom or Islam, Christians in Islam, or Muslims
in Christendom, moved against the backdrop not of a monolithic “majority” so-
ciety, but of a fragmented web of multiple institutions and jurisdictions, in which
religious affiliation was indeed an important determinant of social distinction,
but was far from being the only one. The essays in the second part of this book
attempt to explore the diversity and complexity of the relationships between law
and religious affiliation in medieval societies.

The second part of the book consists of 17 comparative studies of themes in
the legal status of religious minorities in the middle ages. The first section “The

13 Robert Vandycke, “Le statut de minorité en sociologie du droit. Avec quelques considérations sur le
cas québécois”, Sociologie et sociétés 26 (1994).
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right of residence of religious minorities” comprises six articles dealing with the
basic legal structures that regulate the status of dhimmis in polities governed
by Muslims or Jews and Muslims in polities governed by Christians. To what
extent are their rights to reside in their communities distinct from or similar to
those of the majority community? The articles in this section focus on the Iberian
Peninsula as a particularly rich theatre of interaction and legal debate: the discus-
sions of Maliki jurists on the obligations and rights of dhimmis, the (sometimes
successful) attempts of Muslim minorities in Portuguese towns to obtain the
status of resident or citizen, the increasing physical segregation, in the fifteenth
century, of Castilian Muslims and Jews into distinct urban neighborhoods, in-
creasingly walled and closed, and the attempts by Catalan Jews to impose legal
distinctions between “native” and “foreign” Jews. This first section shows how the
legal status of these different religious minorities in the Iberian Peninsula was far
from fixed and static; it was on the contrary an object of continual debate and
negotiation.

Section two explores ways in which the borders between these religious com-
munities were defined, policed, crossed, and transgressed. In a broader geographic
area, from Morocco (where we focus on Christian mercenaries) to the Rhineland
(Ashkenazi Jewish communities), we examine questions of conversion and the
use of violence and coercion in obtaining conversion. Violence, or the threat of
violence, can be used to enforce these borders (by punishing Christian converts to
Judaism) or to undermine them (by forcing unwilling Jews to the baptismal fonts,
creating converts whose legal/religious status is dubious). Sexual intimacy across
communal borders was also seen as threatening by authorities of the minority
(for whom the risk was apostasy and possible violent conflict with the majority)
and majority (who saw it as a threat to proper social hierarchies). Yet such theo-
retically strict prohibitions were frequently transgressed, and authorities (such as
fifteenth-century Portuguese royal judges) rarely applied drastic penalties to the
letter. To avoid such sexual mixing, the Fourth Lateran Council in 1215 imposed
distinctive dress on Jews and Muslims. Medieval Jewish authorities often also
sought to prevent Jews from dressing like Christians. The parallel regulations on
interfaith sexuality and dress by Christian and Jewish authorities show that legal
restrictions on minorities are not merely imposed by the majority authorities,
but at times reflect as well the interest of the minority community, or at least of
a social elite among them.

The third and final section, “Tribunals and Trials”, deals with access to justice.
To what extent do minority commiiitities enjoy legal autonomy for regulating
internal conflicts? How can members 6f minority communities have access to
the majority legal system? Can dhimsnis practice “forum shopping” by appealing,
say, to a Muslim g4ds if their own legal authority has not given them satisfaction?
Can members of minority communities bring accusations or serve as witnesses in
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majority courts? The case studies in this section range from Jewish and Christian
communities in seventh-century Syria to Jewish communities in thirteenth-cen-
tury England and fifteenth-century Italy and Austria. The picture that emerges
is not simply one of majority judges respecting (or not) the independence of
minority jurisdictions. We find Muslim authorities intervening in the election
of Church officials, Christian judges admitting Hebrew documents as evidence
in court trials, Christian judges enforcing Jewish law or Muslim judges enforcing
Christian law. This complex legal landscape could be unfavorable to members of
“inferior”, minority communities. But they could also, in many cases, navigate
the system with skill and obtain (or avoid) justice in ways through channels of
their choosing.

The volume you have in your hands offers a tentative and partial synthesis of
avast topic. By bringing together the work of scholars in various fields (law, his-
tory, religion, language), working on sources of diverse nature (narrative, legal)
composed between the fifth and fifteenth centuries in areas stretching from Iraq
to England, we aim to offer not only a rich panoply of case studies, but a whole
which is larger than the sum of its parts. By confronting diverse experiences of
religious pluralism in diverse societies over the course of a millennium, we hope
above all to stimulate future research in a similarly broad and interdisciplinary
spirit.



|
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THE RELATIVE AUTHORITIES OF TEXT
AND TRADITION IN MEDIEVAL JEWISH
JURISPRUDENCE: GEONIC EXCEPTIONALISM
INITS ISLAMIC CONTEXT

Talya Fishman

University of Pennsylvania

Judaism is widely regarded as a text-governed culture. Its reputation as legalistic
(hence, unspiritual) is rooted in Pauline rhetoric that alleges its slavish adherence
to the letter,' and the word Torah, literally “instruction’, is regularly translated as
“law” (loi, ley, Gesetz). Yet it is unlikely that text ever served as the lone determi-
nant of law for rabbinic Jews;* in some situations, text was not even the preemi-
nent factor. Epistemological debates about the source of Jewish law’s author-
ity preoccupied the ancient Jewish scholars in Roman Palestine and Sassanian
Babylonia who shaped rabbinic Judaism,’ they engaged medieval rabbis living

in Muslim and Christian lands,* and they continue to the present.’ Some voices

1 Passages in the Pauline Epistles that affirm the antithesis of spirit and law are found in Romans 2 and 7;
11 Corinthians 3; Galatians 5 and elsewhere.

2 Even toward the end of the twelfth century, when the Babylonian Talmud’s status as the pre-emi-
nent source of rabbinic law was unquestioned, rabbinic scholars from different regions argued about
the identity of the collateral sources that were to be consulted when ambiguous Talmudic directives
required clarification. The sources identified by Rabbenu Tam were understood as attestations of tradi-
tion. On the debate between Rabbenu Tam and Rabbenu Meshulam, see Avraham Reiner, “Rabbenu
Tam u-Vene Doro: Qesharim, Hashpaot, ve-Darke Limudo ba-Talmud’, Ph.D. diss., 2002, and in Talya
Fishman, Becoming the People of the Talmud: Oral Torah as Written Tradition in Medieval Jewish Cultures
(2011), 301-307.

3 Jay Harris, How Do We Know This?Midrash and the Fragmentation of Modern Judaism (1994) 1-72,and
see studies cited in note 20.

4 Several studies have suggested that the grisly acts of homicide and suicide committed during the First
Crusade (1096) by pious Jews of the Rhineland reflect this population’s willingness to perceive the behav-
ior of ancestors as a source of cultural authority. On this hypothesis and the controversy surrounding it,
see Fishman, Becoming, 297-298, and the studies mentioned on 338-339, notes 119-12.1.

s Contemporary debates about the sources of rabbinic law find expression in disagreements about the
boundaries between “halakha” and “meta-halakha’, and about the relation of the latter to the former. See,
Y. Lorberbaum and H. Shapira, “Maimonides’ Epistle on Martyrdom in Light of Legal Philosophy”, Dine
Yisrael 25 (2008): 123-169; Haym Solveitchik, “A Response to Lorberbaum and Shapira, ‘Maimonides’
Epistle on Martyrdom in the Light of Legal Philosophy”Dine Yisrael? (2)!63*172*. As is clear from the
latter’s tactics, the disagreement, for some, is about the identity of those qualified to render decisions on
these matters. When compared to premodern altercations, contemporary debates are, both literally and
figuratively, academic.

Religious Minorities in Christian, Jewish and Muslim Law (5"~15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 27-46
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affirmed the primacy of the foundational text, while others affirmed the greater
importance of tradition — a source of authority not derived from the foundational
text, but known through communal practice. If only implicitly, these discussions
also identify the elite who are empowered to interpret the text or to identify and
sanction the authoritative tradition.®

In a pathbreaking diachronic study of this kulturkampf ac the heart of rab-
binic Judaism,” Jay Harris drew attention to a distinct historiographic bias.?
While rabbinic Jews, over time and place ascribed varying degrees of legal
authority to text and tradition, respectively, summary narratives tend to por-
tray text as the weightier, and even the crucial factor in adjudication. Harris
suggested that this bias reflects the momentous influence of the Babylonian
Talmud [also known as “Gemara”], an Aramaic corpus whose named sages
(amoraim) of the third through sixth centuries commented on 37 tractates of
an carlier Hebrew corpus, the Mishna. Both Mishna and Talmud are corpora
of Oral Torah, and their teachings were orally transmitted over the course of
centuries.” Not only does this Talmud™ portray the text of Scripture as the
actual source of law;" its own text, once written, provoked commentarial ac-
tivity that ultimately equipped Talmud to function as a prescriptive source of
law.™ Tosafists, European glossators of the Talmud in twelfth and thirteenth
centuries, employed artful dialectical reasoning to harmonize the Talmud’s in-
ternal inconsistencies, as well as the discrepancies between its teachings and
the sacrosanct (and authoritative) practices of pious Jews. As both the text

6 Though this dialectic illuminates the ideological richness of rabbinic culture, these programmat-
ic and aspirational writings hardly convey the manner in which legal decisions were actually made.
Reconstruction of the practice of Jewish law in any time and place also requires consultation of archival
materials, which bear witness to procedures that were actually followed and to the networks of power
that ensured their enforcement. Medieval Jewish communities are often described as “autonomous”, but
their actual power was determined and circumscribed, at all times, by the needs non-Jewish rulers. Studies
incorporating archival data include Marina Rustow, Heresy and the Politics of Community: the Jews of the
Fatimid Caliphate (2008) and Uricl Simonsohn, A4 Common Justice: the Legal Allegiances of Christians
and Jews under Early Islam (2011).

7 Harris, How Do We Know, s-6.

8 Recurring locutions in Harris’s prose suggest how difficult it is to escape historiography’s overwhelm-
ingly text-centered bias. Though he affirms that the meaning and cultural function of this enterprise for
its tannaitic exponents remains unclear, Harris nonetheless refers to the geonic “trivialization of midrash”,
as if the “true” function of midrash halakha is/was other than what the geonim claimed. The term “resto-
ration” reflects a similar tendency.

9 Nahman Danzig, “Mi-talmud al peh le-talmuts We-khtav” Sefer ha-Shana Bar Ilan 30-31 (2006):
49-112; Yaakov Sussman, “ Torah she-be- al peh’=peshutah ke-mashmaah: Koho shel qozo shel yod”,.Mehqere
Talmud 3 (2005): 209-384.

10 The last named sages of the “Palestinian”, (er“Jerusalem”) Talmud lived around 400.

11 See below, and Harris, How Do We Know, 6, 47.

12 This is the subject of Fishman, Becoming
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and its interpreters grew in status, other approaches to rabbinic culture were
overshadowed or marginalized.”

This essay will re-visit the ostensibly “anomalous” perspective of late
Babylonian Geonim, who affirmed the primacy of tradition and the second-
ary status of text. Unlike the later medieval Jewish scholars whose perspectives
and intellectual interventions consolidated the above-mentioned bias, the
“Eminences” who led the post-talmudic academies in Baghdad between the
carly tenth and mid-eleventh centuries adamantly rejected the idea that ancient
rabbis had exegetically derived new laws from the text of Scripture. Sa'adya Gaon
[882-942], Shmuel ben Hofni Gaon [d. 1034], Sherira Gaon [906-1006] and
Hayya Gaon [939-1038] all framed the sages of the first centuries as faithful
tradents and not as legal innovators. According to these Geonim, their predeces-
sors’ ceaseless linkage of tradition to Scripture in answer to the question, “how
do we know this?” served a purely mnemonic function; it was of no creative or
generative import.

Situation of the geonic perspective within a longer historical continuum
may counteract the presumption that there was something aberrant about the
tradition-privileging position, or that it is in need of justification. Assessment of
the geonic outlook in its own time and place (and not through the anachronis-
tic lens of later developments) reveals that the Babylonian Talmud had not yet
come to play some of the cultural roles that were later taken for granted. When,
how, and why specific populations of Jews ascribed normative — as opposed to
oracular, or literary, or sacred'* — authority to texts (and, implicitly, to the elites

13 Certain manifestations and ramifications of Talmudocentrism elicited criticism from medieval Jews.
See Fishman, Becoming, 353-388.

14 The recognition that Scripture and Talmud have not always been deemed the bearers of normative
lcgal authority may be ﬁ'uitfully linked to the observation that, under patticular circumstances, each was
ascribed other types of cultural authority. Jews of antiquity who regarded Hebrew Bible as the bearer
of oracular authority interrogated its language for clues about the future. Readers and writers through
the ages have invoked Scripture’s literary authority every time they legitimate their own ideas by linking
them to biblical prooftexts. And the etiquette observed in viewing and handling the Torah scroll provides
social affirmation of that object’s holiness. Jews of the medieval Rhineland ascribed sacrality to the texts
of Oral Torah and to the accoutrements used in their manufacture, and Jews of several periods and places
venerated the Mishna, which they saw as something other than a human composition. Ruminations on
the cultural construction of authority appear in Michael Satlow, How the Bible Became Holy (Yale, 2014),
4; Jan Bremmer, “From Holy Books to Holy Bible: An Itinerary from Ancient Greece to Modern Islam
via Second Temple Judaism and Early Christianity”, Authoritative Scriptures in Ancient Judaism (2010)
327-360; Sid Z. Leiman, The Canonization of Hebrew Scripture: The Talmudic and Midrashic Evidence
(1976). On the Rhineland Pietists, see Fishman, Becoming, 439-442. On Sherira’s attempt to present the
Mishna as something other than a human composition, see T. Fishman, “Claims About the Mishna in
the Epistle of Sherira Gaon: Islamic Theology and Jewish History”, in David Freidenreich and Miriam
Goldstein, eds, Border Crossings: Interreligious Interaction and the Exchange of Ideas in the Islamic Middle
Ages, (2012), 65-77; 184-192. On the kabbalists’ perception of Mishnah, see RJZ Werblowsky, Joseph Caro:
Lawyer and Mystic; (1962); Lawrence Fine, “Recitation of Mishnah as a Vehicle for Mystical Inspiration:
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who interpreted them) are questions that shed historical light on the study of
rabbinic culture. In some respects, the perspectives of the Geonim offer a “historic
baseline”, for it was through them that medieval rabbinic Jews of 2// subcultures
(of which Ashkenaz and Sepharad are the best known) acquired familiarity with
the Babylonian Talmud.

This essay will suggest that the geonic perspective on the primacy of tradition
was natural for scholars who were conscious of their own capitulation to new reali-
ties. In disseminating corpora of Oral Torah — Mishna and Talmud — in written
form, the Geonim consciously overrode certain rabbinic injunctions.” Their engage-
ment in this transformative undertaking afforded the late Geonim unprecedented
insight into the variables of cultural transmission and their allied problems. It was
under these circumstances, in the Islamicate world, that the late Geonim identified
tradition as a source of authority superior to any text, including that of Torah itself.

Text vs. Tradition in Rabbinic Antiquity and Historiography’s Textual Bias

From the decades preceding the destruction of the Second Temple in 70 CE,
through the third century, ancient rabbis and their forerunners produced two
discrete Hebrew corpora of Jewish legal teachings. Both were regarded as instan-
tiations of Oral Torah, and both were transmitted orally. The corpus known as
midyash halakha links legal information to scriptural locutions, while Mishna,
arranged around 200 CE, relays legal teachings apodictically; its relationship
to Scripture is conspicuously tenuous.”® Some have suggested that the Mishna
preserves the ancestral teachings for which pre-7o Pharisees were renowned.”
Internal inconsistencies are not uncommon within midrash halakha,® and its
written compilations (produced generations later than their named tradents) fol-
low the order of the Hebrew Bible. By contrast, Mishna is organized by topics
and reads as a system with its own ordering principles.” There is some, but not

A Contemplative Technique Taught by Hayyim Vital”. Revue des Etudes Juives 141, (1982) T. Fishman, “A
Kabbalistic Perspective on Gender-Specific Commandments: On the Interplay of Symbols and Society”,
AJS Review, 17:12 (1992): 199-2.45.

15 BT Tem. 14a-b. The earliest source of this claim is a beraita of the school of Rabbi Ishmael; it is also
found in BT Git. 6ob. See Saul Lieberman, Yevanim ve-Yevanut be-Erez Yisrael (1962), 213-224; Y. N.
Epstein, Mavo le-Nusah ha-Mishnah (1963), 2:692-706 and elsewhere. See Fishman, Becoming, 2-s.

16 Willem Smelik, Rabbis, Language and Translation in Late Antiquity (Cambridge, 2013), 227;
J. Neusner, “Accommodating Mishnah to Scripture in Judaism: The Uneasy Union and Its Offspring”,
Backgrounds for the Bible (1987), 42.

17 Josephus describes the Pharisees as those/who dedicate themselves to ancestral traditions in Jewish
Antiquities 13.10.6, sections 297-298. On thealikelihood that these traditions were preserved in the
Mishna, sce, for example, Frederick Murphy, 7he’ Religions World of Jesus: An Introduction to Second
Temple Palestinian Judaism, (1991), 221.

18 Harris, How Do We Know, 23.

19 Dov Zlotnick, The Iron Pillar: Mishnah: Redaction, Form and Intent (1988).
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total overlap* between the legal teachings relayed by way of midrash halakha
and by way of Mishna.

It is not known why zannaim, the Palestinian sages of the first two centuries
CE, generated two such different legal corpora. This riddle has given rise to many
questions and theories.” Some posit the complementarity of these genres and
assume that one was dominant (or prior), and the other a supportive adjunct
(or secondary). Of these, three “big picture” explanations account for the rela-
tionship between the two genres: (a) Rabbinic scholars of antiquity regarded
midrash halakha (and thus, Hebrew Bible) as the true source of rabbinic law,
and regarded the more concise, structurally elegant, Mishna as a digest useful for
memorization and/or quick consultation. (b) The Rabbis’ predecessors had long
preserved and transmitted the legal teachings that came to be known as Mishna,
and recalled these in conjunction with their review of Scripture. The midrash
halakha’s linkages between law and verse were the mnemonic aids that facilitated
this pedagogic practice. (¢) The Mishna’s digest of legal teachings had been of
unquestioned authority for a period of time, but shifting cultural circumstances
— an elite institution’s decline in power, and the concomitant need for different
sort of verifiability — made it necessary to show that mishnaic teachings were
supported by scriptural backing.

Other theories and speculative explanations focus on the antinomies between
the two legal genres. They suggest, for example, that ancient Jews in certain re-
gions were more inclined than those in others to rely on the scriptural text for the

20 Some midrashim deal with lcgal issues untouched by the Mishna, and the Iegal conclusions of others
sometimes disagrees with those of the Mishna. This means that midrashic texts have their own integrity
and direct relationship to Scripture, or at least, to something other than Mishna. [Harris, How Do We
Know, 10; 270, note 38].

21 The body of scholarly literature bearing on these questions is large, and growing. Among these
studies are, Azzan Yadin-Isracl, Scripture and Tradition: Rabbi Akiva and the Triumph of Midrash,
(2015); Michael Satlow, How the Bible Became Holy (2014); D. Weiss-Halivni, The Formation of the
Babylonian Talmud, Jeffrey Rubenstein, ed. and translator, (2013); Yakir Paz, “Re-Scripturalizing
Traditions: Designating Dependence in Rabbinic Halakhic Midrashim and Homeric Scholarship”, in
M. Nichoff, ed., Homer and the Bible in the Eyes of Ancient Interpreters (2012), 269-298; A. J. Heschel,
Heavenly Torah as Refracted Through the Generations, G. Tucker and L. Levin, translators (2007);
A. Yadin, “Resistance to Midrash? Midrash and Halakhah in the Halakhic Midrashim”, in C. Bakhos,
ed., Current Trends in the Study of Midyash (2006), 35-58; Adiel Schremer, ““They Did Not Read in
the Sealed Book’: Qumran Halakhic Revolution and the Emergence of Torah Study in 2™ Temple
Period Judaism”, in in D. Goodblatt, A. Pinnick, D. R. Schwartz, eds, Historical Perspectives From the
Hasmoneans to Bar Kokbba in Light of the DSS, (2001), 105-126; D. R. Schwartz, “Hillel and Scripture:
From Authority to Excgesis’, Hillel and Jesus: Comparative Studies of Two Major Religious Leaders
(1997), 335-362; Harris, How Do We Know; D. Weiss Halivni, Peshat and Derash: Plain and Applied
Meaning in Rabbinic Exegesis (NY: Oxford, 1991); J. Neusner, Uniting the Dual Torah: Sifra and the
Problem of the Mishnah (1990); E. Z. Melammed, Ha-yahas she-beyn midreshei halakha laMishna ve-
laTosefta (1967); EE Urbach, “HaDerasha ke-yesod ha-halakba u-vaayat ha-Sofrim”, Tarbiz 27 (1958),
166-182; J. Z. Lauterbach, “Midrash and Mishnah: A Study in the Early History of Halakha”, reprinted
in Rabbinic Essays (1951).
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determination of law, or that discrete schools of midrash halakha, those of Rabbi
Agiva and Rabbi Ishmael, were divided not only by their different methodo-
logical approaches to Scripture, but by different ideological perspectives. Careful
study of the tannaitic sources (including their manuscript variants) has enhanced
many learned discussions on these topics, yet some are predicated on unproven
postulates. One is that midrash halakha claims divine authority for the Scripture-
linked law, implicitly if not explicitly. Another is that laws linked to Scripture by
midyash halakba were actually derived from Scripture.” Both assumptions need
to be balanced by historical evidence, and by the common-sense awareness that
societies come to rely on a text for governance only after they have attained some
measure of consolidation — at least enough to authorize the text. As one scholar
noted with no little irony, the greatest legacy of Hebrew Bible may be “the radi-
cally implausible notion that one can build a community, a religion, a culture, and
even a country around a text’.

The shadow cast retrojectively by the Babylonian Talmud has done much to
bolster these unproven assumptions. The anonymous scholars who redacted this
work in the sixth and seventh centuries assumed that second century tannaim
such as Rabbis Aqiva and Ishmael had actually created rabbinic law by applying
approved hermeneutical techniques to the scriptural text. The Babylonian Talmud
portrays biblical exegesis as the source of rabbinic law, and midrash halakha as the
tool by which these laws were generated. As Harris observes, when the Talmud
asks, “how do we know this?” it assumes that the answer is to be found in the
anomalies, superfluities, or location of a biblical locution.**

The Babylonian Talmud’s assumption stands in striking contrast to the per-
spective of another corpus of Oral Torah, the Jerusalem (or Palestinian) Talmud,
whose last named tradents lived around the year 400. The anonymous redactors
of the Palestinian Talmud did not make the same assumptions about the inten-
tions of the carlier rabbis who had produced midrash halakha. Amoraim of the
Jerusalem Talmud perceived the distinctive exegetical approaches of the schools
of Agiva and Ishmael as systematic methods, but not as ones they used to derive
new legal norms.* In contrast to the Babylonian Talmud, which surged in impor-
tance in the Middle Ages, the Palestinian Talmud remained culturally marginal.

The largely unprecedented encounter with the Babylonian Talmud as a writ-
ten text in the Middle Ages had a transformative impact on pedagogic practices,
compositional predilections, approaches to adjudication, social hierarchies, and

22 Gerald Blidstein made a similar point inthis-teview) of Jay Harris, How Do We Know This? In Qiryat
Sefer 68 (1998), 212. I thank Marc Herman for bringing this to my attention.

23 Michael Satlow, How the Bible Becamne Holy(zorg);281.

24 Harris, How Do We Know, 48, and cf. 6, 44-47.

25 ibid.,72, and cf. 70-72.
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cultural values. These changes were not triggered solely by the consignment of
formerly oral teachings to writing, or by a growth in literacy. Over the course of
a gradual, and at times unconscious, process of “textualization” medieval Jewish
populations came to ascribe greater value to the authority of the inscribed word
than they did to oral testimony, often performative in nature. The process may
have reached its peak in the projects of the Tosafists. Reliance on the written
word, rather than on living embodiments of tradition, favored the cultivation of
logocentric skills (like dialectic); readers whose refraction of the text yielded new
(and harmonizing) insights gained social cachet.** The dramatic cultural changes
of this time might be likened to those triggered by the adoption of a new technol-
ogy; societal values, no less than practice, were transformed.”

Though the shift from the Talmud’s oral, to its written, transmission contrib-
uted to a decentralization of rabbinic authority, it was overseen by the very clite
who stood to lose power — and did: the Geonim. In spite of a cultural mandate
to guard the oral transmission of certain teachings, later Geonim disseminated
parts of the Babylonian Talmud, in written form, to Jews living far from the
ancient rabbinic centers of Babylonia and Palestine. No explicit geonic justifica-
tion for this reversal has surfaced, but modern scholars relate it to the demands
and opportunities created by the new realities of Jewish settlement. The Jewish
Diaspora had existed for centuries, but it was not until the Muslim Conquest that
the two ancient centers of Jewish life — Palestine (first Roman, and subsequently
Byzantine), and Babylonia (formerly Sasanian) — were united within one empire.
To survive (and develop) as a single culture under new, global, circumstances, rab-
binic Jews would need to be unified by more than face-to-face instruction from
institutional elites based in one of these Eastern centers. They would need to share
alegal core, and for that core to be accessible to Jewish readers living in locales far
from Baghdad — Qayrawan, Fez, Worms and Lucena, for example — it would need
to be written down. The Geonim who oversaw this crucial cultural change lived
at the heart of the Abbasid empire® during the very centuries when Islam’s ju-
rists were producing a comprehensive legal system. Intellectually-integrated into
the scholarly environment of Baghdad,* geonim from Sa’adya Gaon (882-942)
onward were well aware that the majority culture had produced - from its own
written and oral traditions — a coherent juridical apparatus for the governance of
co-religionists (and other subjects) on three continents.

26 Fishman, Becoming, 274-318.

27 David Carr, The Shallows: What the Internet Is Doing to Our Brains (2010).

28 On the relocation of the geonic academies of Sura and Pumbedita to Baghdad, see R. Brody, 7he
Geonim of Babylonia and the Shaping of Medieval Jewish Culture, (1998) 31, 1. 4.

29 Sece, for example, Hava Lazarus-Yaffeh, ed., The Majlis: Interreligious Encounters in Medieval Islam,
(1999).
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There is little reason to assume that a comprehensive legal system of this
nature, ready for use by rabbinic Jews the world over, existed prior to this time.
While ancient rabbis labored to articulate Scripture’s relationship to law (as dis-
cussed above), no comparable work had yet been undertaken with respect to the
Babylonian Talmud. Indeed, it is not clear what functions, legal or otherwise,
this corpus fulfilled for rabbinic Jews prior to geonic times, or was intended
to fulfil. In the words of Robert Brody, “We have no way of knowing to what
extent, if at all, the ‘editors’ of the Talmud — as distinct from the authors of the
legal dicta embedded within it — intended to create a normative legal work,
rather than an academic or literary corpus”*® Neither its presentation of legal
teachings in the form of unresolved disputes, or its inclusion of (non-legal)
aggadot recommended the Babylonian Talmud for the prescriptive role it later
came to play.

The Geonic Perspective: The Non-Self Sufficiency of the Text

From 928, when Sa'adya Gaon assumed leadership of the Suran academy, through
the death of Hayya Gaon (1038), scholars at the helm of this institution insisted
that tradition possessed far greater legal (or cultural) authority than the Torah
(or any foundational text) could possibly bear. In staking this claim, Geonim were
referring not only to the late antique past, but to their own time as well. Indeed,
their claim that text, on its own, was insufficient as a source of legal authority
applied to Talmud as well as to Torah.

In making this point about Torah, Sa’adya Gaon sought to clarify the func-
tion of the thirteen middot ascribed to Rabbi Ishmael, each of which designates
a pathway of inference that a reader might employ in order to link the biblical
text with a rabbinic law.' (The precise meaning of the Hebrew term, middor
[middah, sing.] is unclear, and analysis of the Talmudic passages in which it is
used does little to clear the haze. Equally confusing is the meaning of “darash’,
the verb used to describe the reader’s application of the middor to the scriptural
text).”* Whereas the redactors of the Babylonian Talmud had assumed that each

30 Brody, The Geonim of Babylonia, 161.

31 The 13 middot ascribed to Rabbi Ishmael, a second-century Palestinian sage, are found in a beraita that
appears as the introduction to the Sifra.

32 Wilhelm Bacher wrote that “the middor of the Torah are the qualities [zekhunot] of the Torah that
are bound up with it and impressed upon it (like qualities of the soul). Yet it is also possible to say that
the middot are of the nature of a measuring rod, with/hich one measures Scripture when one comes /e-
darsho”. [W. Bacher, ‘Erkei Midrash, (1923), ge} The-term darash is equally problematic; it may denote
interpretation or homiletic elaboration. Beyond this, the two manuscript editions of the Introduction
to Sifre consulted by Bacher use different prepositions:=This slightly alters the reader’s conception of the
role of the middot. One reads, “Be-shlosh ‘esrei middot halorah nidresehet”, and the other, “Me- shlosh ‘esrei
middot halorah nidresebet’.
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middah was a technique to be deployed in order to derive new rabbinic laws,
Sa’adya claimed that each middah designated a mental pattern that a student of
Scripture might call to mind in order to link known legal traditions to the sacred
text. The middot were not like algorithms, whose application was of generative
value. They were, he claimed, descriptive pathways; ex-post facto mnemonic aids
for binding law to Torah. Students aided by these prompts could call to mind
extra-textual legal teachings while engaging the biblical text, and, in this manner,
affirm the coherence of all of Judaism’s received traditions. In building this argu-
ment, Saadya likened the thirteen middot of Rabbi Ishmael to lists produced by
the Masoretes. These Jewish scholars, Hebrew Bible specialists, consigned to writ-
ing (and may have developed) their lists of Masorah (lit. “tradition”) in Muslim
lands between the eighth and tenth centuries. The patterns to which they drew
attention, for example, the number of times a given word or spelling appears in
the Bible, are understood, among other things, as tools for mnemonic retrieval,
and as anchors that stabilized the eponymous “Masoretic” version of Scripture.”
Setting forth a conceptual proportion, Sa’adya asserted that the relationship of
the thirteen middot to the Torah was like the relationship of the Masoretic lists
to the Torah. Both were descriptive of existing patterns.

I preface this by saying that concerning commandments, the Sages of blessed memory
did not rely in their teachings on any analogy (hegqgesh) for they did [not] turn to the
analogy of their reason and their opinions, but were, rather, transmitters [of tradi-
tions received] from the emissary [Moses] and bearers of his traditions ... and it is
clear from what we have explained that the Sages did not record these 13 [principles]
because they proved [the laws] using them but rather compiled them because they
found that the laws [halakhot] that they had could be combined according to these
[thirteen] principles, but they were not established on the basis of the thirteen. And
just as we say of the Masoretic notes that they found that there are ten occurrences
[in the Bible] of the plene spelling of “shall be done”, nine of “in the good”, and eight of
“in Babylonia’, and these did not come about as a result of the Masorah, but rather,
the Masorah searched and found them to be so, and just as the grammarians and oth-
ers searched and found things and classified them ... so too, our Sages recorded these
thirteen means [i. e., principles] in accordance with what they found through their
painstaking analysis of the commandments.’*

Sa’adya’s perspective on the 13 middot was wholly consistent with his mission to
combat Qaraism, a Jewish movement consolidated in Muslims lands of the tenth

33 See L. Yeivin, Introduction to the Babylonian Masorah, E. J. Revell, translator (1980).

34 The passage, in its Judaco-Arabic original and Hebrew translation, appears in Moshe Zucker, “Qeza’im
mitokh Kitab Tahsil Al-Shardi’ Al-Samd’iyah”, Tarbiz 41 (1972), 375-378). The English translation appears
in R. Brody, Saadyah Gaon, B. Rosenberg, translator (2013) 34.
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century®”® whose adherents rejected the authority of the rabbis and their trach-
ings. After all, Sa’adya’s insistence that Scripture was not sufficient as a source of
law flouted the Qaraite assertion that nothing but the Bible was needed for legal
decision making. Yet it may be unfair to assume, as have some modern scholars,
that this perspective (held by later Geonim as well) was determined solely by the
need to combat Qaraite polemics. Analysis of passages which shed light on geonic
historicist sensibilities, epistemological concerns, and insights into the variables
of transmission may limn the contours of a rich and coherent worldview in which
it would have made little sense to regard the foundational text as sufficient, or
even as primary.

The Geonim may well have recognized that the Babylonian Talmud’s portrait of
midrash halakha deviated from the intentions of its named tradents. In his 987
Epistle to the Jews of Qayrawan, Sherira Gaon described two ancient compila-
tions of midrash halakha, Sifra (on the Leviticus) and Sifre (on Numbers and
Deuteronomy) as “homilies on the biblical verses that show where allusions to the
laws [halakhot] are found in scripture. And this was the manner of their recita-
tion from the beginning, in the Second Temple, in the days of the earlier ones”?”
The geonic distinction between midrash halakha, and its framing within the
Babylonian Talmud as a constitutive strategy, is blatantly evident in a responsum
by Sherira’s son, Hayya Gaon. The Babylonian Talmud had linked a law concern-
ing a Hebrew bondsman who was injured by his Jewish master to a scriptural
verse,* but Hayya insisted that the verse was not the source of the law in question,
nor its proof. The verse was adduced for purely homiletical reasons. “The essence
of the matter”, wrote Hayya, “is that it is an accepted law”»

The geonic rejection of what might be seen as a “fundamentalist” perspective
applied to any text, irrespective of its culturally privileged status. The recurring
geonic insistence that Talmud, on its own, did not prescribe Jewish law could
hardly have been triggered by the Qaraite assault on Rabbinism, given the

35 The distinction between Ananism and Qaraism is stressed in H. Ben Shammai, “Between Ananites
and Karaites: Observations on Early Medieval Jewish Sectarianism’in Studies in Jewish-Muslim
Relations 1 (1993) 19-29.

36 See, for example, L. Hoffman, The Canonization of the Synagogue Service (1979), 165. Marc Herman
offers a fuller discussion of this perspective insacademieyritings in his forthcoming dissertation on Rabbi
Daniel HaBavli and Abraham Maimonides. I thank him for sharing this with me.

37 B.M. Levin, ed., Iggeret Rav Sherira GaonA1972)39.

38 BT, BK 28a. The verse is Nu. 35:32.

39 Ozar HaGeonim, BK #68, 28. This example is mentioned in Harris, How do we know, 81.
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Qaraites’ out-of-hand rejection of the Talmud. It was, instead, consistent with
an epistemological outlook developed by Geonim of the Islamicate world.

In the tenth and eleventh centuries, Jewish students in the batei midrash [study
halls] of Qayrawan (in today’s Tunisia) derived their understanding of rabbinic
law from the “unadorned” text of the Babylonian Talmud, unaccompanied by
commentaries.** This experience had been made possible by Baghdadi Geonim,
who disseminated the written talmudic text to Jews outside the academies, but
the Geonim were hardly sanguine about its consequences. The tendency of the
Qayrawanese to rely on the talmudic text met with intense geonic displeasure. In
one case, Sherira Gaon ridiculed students who assumed that a particular talmudic
passage* gave them license to keep money that an “ignoramus” had misplaced,
instead of announcing that the money had been found.+* Sherira condemned
anyone who behaved in this manner and excoriated the students for their outra-
geous misunderstanding of rabbinic juridical procedure. Applied law was not
to be derived directly from the talmudic text, thundered Sherira. Had the ques-
tioners learned from masters, living sources of tradition, they would have known
that not everything preserved in the Talmud is of legal value; some passages are
instructive without being prescriptive.

These are not matters of prohibition and permission, such that one is required to tell,
based on them, what is halakhah [law] and what is not halakhah! Rather, they are “ex-
tra matters” — like the rules of etiquette — telling about the depravity of ignoramuses,
and [other] vain talk.

The Qayrawanese interlocutors themselves, were the true ignoramuses, wrote
Sherira.

For even if one read [ Talmud] and repeated it — but did not serve rabbinic scholars [as
disciples] — this is an ignoramus. For if these students had served sages [as disciples],
they would never have said this.#

Sherira’s son, Hayya Gaon, addressed another case in which talmudic teach-
ings were (wrongly) construed as prescriptive. The question sent him by the

40 Qayrawan ultimately did produce two important Talmud commentators, Rabbenu Hananel and
Rabbenu Nisim. See Yisrael Ta Shma, Ha-Sifrut ha-Parshanit le-Talmud be-Eiropa u-vi-Zefon Afrika I
1000-1200 (1999), 118-14s.

41 BT, Pes. 49b

42 On amei ha-arez, ignoramuses, in ancient rabbinic writings, see Aharon Oppenheimer, The Am Ha-
Aretz: A Study in the Social History of the Jewish People in the Hellenistic-Roman Period, trans. 1. H. Levine
(1977).

43 Avraham E. Harkavy, Teshuvot ha-Geonim (facsimile of Berlin, 1887; 1959), Responsa 240, 117; 380,
197-198; M. Ben Sasson, Zemihat ha-Qehilah ha-Yehudit be-Arzot ha-Islam: Qayrawan, (1996) 237.
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Jews of Qayrawan focused on the discrepancy between the local practice of
blowing shofar on Rosh HaShanah, and the practice described in the Talmud.#+
The arrival in Qayrawan of immigrants who followed the Talmudic regimen
eroded the confidence of local Jews, who now learned that their own practice
did not conform to the text. Turning to the Gaon, they asked: How could they
know which practice was truly correct? At the outset of his lengthy responsum,
Hayya informed the questioners that they were making the matter unnecessarily
complicated:

That practice by which we fulfill our obligation and the will of our Creator is estab-
lished and certain in our hands. That which we do is alegacy which has been deposited,
transmitted, and received in tradition — from fathers to sons — for continuous genera-
tions in Israel, from the days of the prophets unto the present time ... Since we have this
[received legacy] in our hands as an implemented practice [maaseh zeh be-yadenu),
it is correct, [and] a law transmitted to Moses on Sinai. And since they have fulfilled
their obligation [in following this practice], any difficulty vanishes.*

According to Hayya, the consensus of the Jewish people is the ultimate guarantor
of the authority underlying any belief or practice. If such authentication is lacking,
he claimed, no textual source of jurisprudence can be authoritative:

Greater than any other proof is: [BT, Ber. 45a] “Go out and see what the people do”. This
is the principle and the basis of authority! [Only] afferward do we examine everything
said about this issue in the Mishna or Gemara. Anything that arises from them and
that can help to explain what we want is fine, but if there is nothing in it [Mishna or
Gemara] which aligns with our wishes, and if it is not clarified through proof, this
[textual teaching] does nothing to uproot the principle [of following the consensus

of the Jewish people].+¢

This vehement insistence that the Talmud’s legal teachings were only to be
deemed authoritative when corroborated by attested practice sheds light on a
formula (with several variants) that recurs at the conclusion of many geonic re-
sponsa.*” The phrase, “This is the halakhah and this is the custom” affirms that

the decision rendered met both of the necessary conditions.

44 Ben Sasson, ibid., 173.

45 Levin, Ozar ha-Geonim, RH, Responsa 117561364, My translation of this passage differs from the
overlapping sections translated in Zvi Grones, e Legal Methodology of Hai Gaon (198s), 16-17.

46 ibid.

47 “Ve-khen halakhah, ve-khen minhag” or “ve-kakh-hatakhab, ve-kakh minhag”. See G. Libson, “Halakha
and Reality in the Geonic Period: Taqqanah, Minhag, Tradition and Consensus”. In The Jews of Medieval
Islam: Community, Society and Identity, ed. Daniel Frank (1995), 91.
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Like their Muslim counterparts, medieval Jewish scholars in Islamic lands
acknowledged consensus (Arabic, 5j724) as a source of law,** and they were heavily
invested in broader discussions about epistemology.* Medieval discussions about
disparate modes of cognition — belief, opinions and knowledge — were predicated
on Aristotle’s understanding of these as (vaguely physiological) powers of the
soul, and were triggered by the theological and jurisprudential needs of the time.
Within the venue of the 7ajlis, (an intellectual salon convened by a potentate in
a Muslim land) representatives of disparate religions had to avoid opinion and
argue solely on the basis of reason if they wished to be effective in engaging their
interlocutors. These standards undoubtedly heightened epistemic awareness; in-
deed, concerns about one’s grounds for knowing virtually haunt geonic writings.
Sa’adya Gaon writes of his need to “give an account if the bases of truth and the
vouchers of certainty which are the source of all knowledge and mainspring of
all cognition”s* and he discussed the sources of knowledge in the Introduction
to his commentary on the Hebrew Bibles" and in (the carefully named) Book of
Beliefs and Opinions.s*

Some Jewish scholars in the medieval Islamicate world (Sa'adya Gaon and
Maimonides among them) embraced a fundamental premise — both ontological
and epistemological in nature — that was articulated, carlier, by Muslim scholars.
Divine knowledge was certain, they asserted, but human knowledge (a homonym
of sorts) could only be assessed on a scale of probability.®® This position, on its

48 Notwithstanding the rabbinic injunction to “go out and see what the people do”, consensus does not
seem to have had the status of a formal source of law in the Talmud. See M. Ben Sasson, “Ha-Qchilah
ha-Yehudit be-Zefon Afriqah- hevrah u-Manhigut: Qayrawan 8oo-1057” Ph.D. dissertation, Hebrew
University, 1983, 2:20n18. On the geonic conjoining of “consensus” with “tradition”, see Libson, 7he
Jews of Medieval Islam, 9s; David Sklare, Samuel ben Hofni and His Cultural World (1996), 162-164, and
cf. ss. Sklare notes that Rabbanites took the position of the majority as indicative of consensus, whereas
Karaites did not.

49 Shlomo Pines, “The Limitations of Human Knowledge according to Ai-Farabi, Ibn Bajja, and
Maimonides”, in I Twersky, ed., Studies in Medieval Jewish History and Literature (1979), 82-109;
Alfred Ivry, “Maimonides on Possibility”, Mystics, Philosopher, Politicians: Essays in Honor of Alexander
Altmann (Duke, 1982), 69-79; Charles Manekin, “Belief, Certainty and Divine Attributes in the Guide
of the Perplexed”, Maimonidean Studies 1 (1990), 117-141; H. A. Davidson, “Maimonides on Metaphysical
Knowledge”, Maimonidean Studies 3 (1992-1993) 49-103; Warren Zev Harvey, “Maimonides’ First
Commandment, Physics and Doubt”, in Hazon Nahum: Studies in Jewish Law Presented to Norman
Lamm (1997), 149-162; Idit Dobbs-Weinstein, “Belicf, Knowledge & Certainty”, Cambridge History of
Jewish Philosophy: Antiquity to the Seventeenth Century I (2009), 453-480.

so Saadya, The Book of Beliefs and Opinions, translated from the Judaco-Arabic by S. Rosenblatt, (1948),
16.

st Saadiah’s Commentary on Genesis, Introduction, translation and notes by Moshe Zucker, ed. (1984),
1655 191

sz Sa’adya, The Book of Belicfs and Opinions, 16-26.

53 See sources in note 48.
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own, greatly enhanced the status of tradition (as opposed to text). As Sa’adya
Gaon wrote,

Were it not for the existence on the world in this world of such a thing as authentic
tradition, no man would be able to identify the property of his father or his inherit-
ance from his grandfather. Nay, he would not even be certain of being the son of his
mother, let alone of his being the son of his father.’+

When framed in this manner, tradition’s status of pre-eminence appears to be a
fail-safe position; it spares believers from the underlying, potentially crippling,
agnosticism. The distinction between God’s certain knowledge, and the — at-best,
probable — knowledge of man, had a major impact on Islamic juridical thought,
and may have affected the legal outlook of some medieval Spanish Jews.s¢

Other manifestations of Jewish epistemological awareness may be linked to
the badith authentication project undertaken by Muslim jurists. Charged with
developing a legal system that would meet the needs of co-religionists the world
over, hadith scholars established criteria for discerning which hadith, among the
masses of traditions bearing this label, were of greater authenticity — and thus, of
greater soundness.”” Shmuel ben Hofni Gaon employs the precise epistemological
criteria used by Muslim authenticators in his writings,® and the game-changing”
claim by rationalist geonim from Sa’adya onward, “do not rely on [the authority
of ] rabbinic aggadot [i. e., non-legal traditions]”,*° reflects a comparable impulse
to winnow tradition and to establish hierarchies of authority.

Leveling the Field for Written and Oral Torah: Geonic Arguments in Context
In his efforts to awaken readers to the radical contingency of human knowledge,

Sa’adya Gaon had toyed, disturbingly, with the certainties of human identity.
Yet Hayya Gaon’s attempt to elicit recognition of this point was perhaps more

s4 Saadya, The Book of Beliefs and Opinions, 156.

ss Baber Johansen, “Truth and Validity of the Qadi’s Judgment: A Legal Debate Among Muslim Sunnite
Jurists from the Ninth to the Thirteenth Centuries”, Recht van de Islam 14 (1997), 1-26.

56 The so-called “constitutive view” expressed in writings of Nahmanides and his students, R. Yom Tov
Ishbili and R. Nisim Gerondi are consistent with a type of agnosticism. Sec Moshe Halbertal, Pegple of the
Book: Canon Meaning and Authority (1984) 63fF.

57 Aron Zysow, “The Economy of Certainty: An Introduction to the Typology of Muslim Legal Theory”
(Ph.D. dissertation, Harvard University, 198414349} Ignaz Goldziher, “Disputes Over the Status of
Hadith in Islam” in Harald Motzki, ed., Hadith:Origins and Developments (2004), 59-60.

58 David Sklare noted this in his pathbreaking work, 158-165.

59 See note 4.

60 For the geonic passages asserting that the aggadot are not to be regarded as sources of authority, sce
Jacob Elbaum, LeHavin Divrei Hakhamim (2000), 49-57.
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shocking. In the above-cited responsum, Hayya enjoined the Qayrawanese ques-
tioners to stick with the traditions of their ancestors — and went on to explain

how high the stakes really were:

How do we know az a// that we are commanded to blow [the shofar] on this day? [For
that matter,] regarding the essence of the written Torah: How are we to know that it
is indeed the Torah of Moses, that which he wrote from the Mouth of the Almighty,
if not through the mouth [attestation] of the Community of Israel?! After all, those
who testify to it are the same ones who testify that, through this deed, we have fulfilled
our obligation, and [who testify that] they received this by means of tradition, from
the mouths of the prophets, as Torah transmitted to Moses at Sinai. It is the words
of the multitudes that testify to [the authority] of each mishna and every gemara.®

Like Saadya, Hayya compelled his readers to seriously confront the question,
“in what do we trust?” — but he did so in a manner that might have provoked
doctrinal anxiety. The very identity of Torah was contingent, he declared, and
not merely its authority!

Hayya Gaon’s segue from the text of Talmud to that of Scripture might have
outraged the third and fourth century rabbis who introduced the notion of Oral
Torah® and set forth regulations to ensure that it would remain distinct from
Written Torah.® These two categories, reflecting the Hellenistic distinction be-
tween hypomnemata and syngrammata,** were adapted and deployed by rabbis in
the period following the Second Temple’s destruction to address particular needs.
At a time when rival Jewish groups were circulating extra-biblical texts which
they described as products of revelation, rabbis sought to delimit the canon of
sacred Scripture, and, at the same time, endow their own (extra-biblical) writings
with a form of authority that would not be confused with that of Scripture.* By
the time of the late Geonim, such rabbinic insecurities about the usurpation of
Hebrew Scripture appear to have receded. In their own projects, Hayya and his
predecessors minimized the gap between Written and Oral Torah.

Some geonic writings that brought Scripture and Mishna into one purview
were overtly tendentious. Sa’adya’s recurring claim that it would be impossible
to perform biblical commandments, were it not for the details provided in Oral

61 InB. M. Levin, Ozar ha-Geonim, RH, Responsa 117, 62. Emphases are mine.

62 Martin Jaffee, Torah in the Mouth: Writing and Oral Tradition in Palestinian Judaism, 200 BCE-400 CE
(2001).

63 See Fishman, Becoming, 2-5; Leiman, The Canonization

64 See Saul Lieberman, Hellenism in Jewish Palestine: Studies in the Literary Transmission, Beliefs and
Manners of Palestine in the I Century BCE-IV Century CE (NY:JTS, 1950), 87-88, 204-20s; idem., Yevanim
ve-Yevanut be-Erez Yisrael (1962), 213-22.4; Fishman, Becoming, 26.

65 Marc Bregman, “Mishnah ke-mysterion” Mehgere Talmud 3 (200s): 101-109; Jaffee, Torah in the
Mouth, 84-99.
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Torah,* was clearly formulated to refute Qaraite claims. But Jewish scholars who
studied these chronologically distant Hebrew corpora in tandem also produced
fresh insights into Hebrew lexicography, the history of language and the nature
of cultural transmission. It was no coincidence that they were living in “the heroic
age of Arabic grammar”

In several of his compositions, Sa’adya Gaon, the first lexicographer of Hebrew
and its first grammarian, used the language of the Mishna in order to explain
obscure biblical words.®® This mixing of “the language of Scripture” with “the
language of the sages™® was seen by some as controversial.” Nor was it devoid
of polemical (anti-Qaraite) import, for it furthered Sa’adya’s perspective on the
cultural unity of biblical and rabbinic Judaism.” Yet the panoptic study of biblical
and mishnaic Hebrew also cemented Sa’adya’s perception of language as a living
organism that shifted over time. As he affirmed at the conclusion of his volume
on “isolated” biblical words,

The language is more extensive than the Bible, and the Bible forms only part of it. And
this is clear from reason and from testimony.”

This insight found expression in Sa’adya’s own lexical and generic contributions
to the Hebrew language, and in his efforts to facilitate Hebrew compositional
creativity in others as well.”

More dramatically, Sa’adya compared the formation and transmission of the
Mishnaic text to the formation and transmission of the text of Scripture. Seeing
beyond the taxonomy of “Written” and “Oral” Torah established by ancient rab-
bis, Sa’adya asserted that, like Mishna, parts of Scripture itself had been passed

66 Saadya makes this argument in his Book of the Source of the Non-Rational Commandments, frag-
ments of which appear, with analysis in Moshe Zucker, Qezaim, 404fF; in the Introduction to his Bible
Commentary,in Zucker, 181-184, and in Essa Meshali, edited by B. M. Levin, in J. L. Fishman, Rav Saadya
Gaon: Qovez Torani u-Madda'i (1943). 45-46.

67 E.Joseph Lowry, “Early Islamic Exegesis as Legal Theory: How Qur’anic Wisdom (Hikma) Became
the Sunna of the Prophet”, in N. Dohrmann and D. Stern, eds, Jewish Biblical Interpretation and Cultural
Exchange, (2008), 139.

68 Sa’adya does this in his Explanation of the Seventy Isolated Biblical Words (which includes around
100 words), and justifies the invocation of post-biblical Hebrew usages in that work’s Introduction. See
Brody, Sazdya, 84-8s.

69 In BT, AZ s8b, and in BT, Hul. 137b, the Talmud notes that the two forms of Hebrew are different.
70 Sa’adya was excoriated by Dunash b. Labratyin Sefer Teshuvor Dunash Halevi ben Labrat el Saadya
Gaon, ed., Robert Schroter (1971 reprint). See\Harris,#ow Do We Know, 80.

71 Brody, Sazdya, 91

72 Cited in Brody, Sazdya, 90-91.

73 Sa’adya produced a rhyming dictionary, the Egron, in the hopes of aiding poets to write rhyming verses
in the Hebrew language.
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down orally over a prolonged period of time, before ultimately being set in writ-
ing. The two texts had evolved in similar ways, Sa’adya claimed; their formation-
histories were structurally akin. One occasion for this comment was a scriptural
passage, for Proverbs 25:21 mentions a time lag between the initial transmission
of certain Solomonic proverbs and their consignment to writing: “These also are
proverbs of Solomon, which the men of Hezekiah king of Judah copied out [heetiqu)”.
Writing in Judaeo-Arabic, Sa’adya remarks:

The words of this book teach us that our fathers persisted in transmitting many matters
to one another [in] unwritten [form], until they were later written. For it explicitly said
that these proverbs were said by Solomon, of blessed memory, and remained unwritten
for some time until the men of Hezekiah wrote them. And as Jeremiah explained, in
that which he said, [Jer. 17:22], “neither carry forth a burden out of your houses on the
sabbath day, neither do ye any work; but hallow ye the sabbath day, as I commanded your
Jathers” — that God commanded [this] to our fathers, at the time of their Exodus from
Egypt. Therefore, [in other words] it was possible for the fathers [4vor] to transmit to
one another of the commandments many commandments which Moses our teacher,
of blessed memory, had heard at Sinai, but did not set in a book — until the time that
the Mishna was written, and the time that the Talmud was written.”

This claim of Mishna’s consignment to writing differs from Sa’adya’s descrip-
tion, elsewhere, of the Mishna’s lexical stabilization.” In the Introduction to his
Judaeo-Arabic commentary on Sefer Yezirah [Book of the Creation] — a brief and
enigmatic Hebrew treatise that describes the 22 letters of the Hebrew alphabet
and ten digits as building blocks of creation — Saadya refers to this event while
addressing the treatise’s claim, that Sefer Yezirah was revealed to the Patriarch

Abraham.

Now we will come to complete the Introduction to this book. And we will say
that the early ones transmitted/said, that this book was composed by our Father,
Abraham, as is said explicitly at its end: “And when Abraham our father under-
stood, the Holy One, blessed be He, was revealed upon him. [#iglah alav haQadosh
Baruch Hu]”. And they do not say that he established the words of this book in this
order, but they say that he derived these matters by means of his intellect [horzi et
ha-‘inyanim halalu be-sikhlo]. And it became clear to him that the numbers and the
letters are the beginning of things, as we will explain. And he taught them to himself
and he taught them to the affirmers of God’s oneness [la-meyahhadim] that were

74 Saadya’s Commentary on Prov. 25:21, in Mishlei 5m Tirgum u-Ferush ReSaG, R. Yosef Kafih, transla-
tor, (1975-1976), 194.

75 It also differs from the formulation in one of the two recensions of Sherira Gaon’s Epistle — com-
posed several decades after Sa'adya’s death. According to the Epistle’s “French” manuscript variant, neither
Mishna nor Talmud were written; Mishna was “arranged”.
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with him. And they [these ideas] did not cease being transmitted in the midst of our

nation in unwritten form, [lit: and unwritten] just as the Mishna was transmitted

and unwritten. And even part of the Scripture was, for many years, transmitted and

unwritten, like [Prv s:1] “the proverbs of Solomon which the men of Hezekiah, King of
Judah, copied out [heetiqu]”.

And when the time came that the sages of the nation gathered and consolidated [7ik-

kezu] the matters of the Mishna, and garbed them in their own words [ve-hilbishum

milim mishelahem] and established/fixed them [u-gevaum], they did, or did some-

thing like it to the matters of this book, [Sefer Yezira] in a similar manner.”®

According to Sa’adya, the formation history of Sefér Yezira resembled that of the
Mishna in that their respective teachings were orally transmitted over a prolonged
period without assuming a fixed lexical form. The ultimate “garbing” of each
composition in its fixed language was undertaken by the nation’s elders, who
gathered for this purpose.

In relaying this narrative about the Mishna’s lexical stabilization, Sa’adya was
undoubtedly relying on an inherited tradition.”” But there is also reason to assume
that S2’adya understood this pattern of text formation from his own experiential
encounters with traditions of Oral Torah. As a student and teacher who engaged
some of its teachings through oral/aural transmission and others in written form,
Sa’adya (and his geonic successors) would have been keenly aware of the fungibil-
ity of language.

The contrast between transmission for content and for the tradition’s precise
language attained fuller conceptual and terminological articulation in Sherira
Gaon’s Epistle. On more than one occasion, Sherira stressed the difference be-
tween the “freestyle” and improvised language of Mishna instruction that had
prevailed for generations, and the linguistic fixing of that corpus that was ulti-
mately undertaken by Rabbi Judah the Patriarch. The distinction itself corre-
sponds to an Arabic binary, riwayya b’il maana, transmission for meaning, and
riwayya bl lafz, verbatim transmission, which featured prominently in several
learned debates of Islam’s first centuries.” One usage of this binary arose in rela-
tion to the fixing of the Uthmanic codex of the Quran, which disrupted the
recitations of some of its readers;” it was also used by later Sunna scholars who
debated whether the transmission of a text’s meaning was sufficient, or whether

76 Saadya, Introduction to Commentary on Sefer Yezira, edited and translated from Judaeo-Arabic to
Hebrew by Rabbi Yosef Kafih (1972), 33.

77 Sherira’s account includes other traditions;such as-Rabbi Judah the Patriarch’s selection of the student
notebook of Rabbi Meir as the model for the Mishna.

78 Wolthart Heinrichs, Arabische Dichtung und-Griechische Poetik (1969), 69-82.

79 James E. Montgomery, Introduction to Gregor Schocler, The Oral and the Written in Early Islam
(2000), 20.
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it had to be relayed spsissima verba.*® The riwayya b’il maana — riwayya bl lafz
distinction punctuated tenth century Islamic debates over the relative cultural
importance of the disciplines of logic and grammar,* and proved important in
Arabic literary theory and criticism.®

Within Sherira’s Epistle, this binary is of great heuristic value; it supports the
Gaon’s historiographic narrative of a decline in the generations while answering
the questions posed. The catliest sages had refrained from standardizing their
teachings, claimed Sherira, because it was unnecessary. They had “no need to link
matters [in standardized concatenations, in order] that they be recited in one
[single standardized] formulation”® Indeed, Sherira explained, in carlier times,
the sequence of teachings varied from one master to the next;* cach one freely
transmitted oral teachings to his students in an unscripted manner, “in the words
that he strung together at that moment” and as he saw fit.% “Each one teaches
them to his students like one who talks with his friend, in whatever formulation
he likes”*¢ Sherira’s Epistle emphasized that this latitude in formulation enabled
early sages to address the pedagogic needs of each student:

This is how it was in the beginning: Just as we today explain [using] our [own] expla-
nations, [so] each and every one of the sages, as he saw it, would teach all his students,
cach one as needed and in accord with his capabilities. There were some to whom he
said [transmitted] topic headings and principles, and the rest he [the student] would
understand on his own. And for others it was necessary to spell things out plainly and
to draw comparisons for them.®”

Notwithstanding the fact that the students of early sages were exposed to di-
vergent oral formulations of the Mishna’s content, the meanings they gleaned,
claimed Sherira, “amounted to the same thing”* Throughout these early genera-
tions, all students agreed on which decisions were unanimous and which dis-
puted; which teachings were those of individuals and which were teachings of the

80 Gregor Schoeler, “Writing and Publishing in Early Islam: On the Use and Function of Writing in
Early Islam”, in ibid., 77, and 198, note 464.

81 See Muhsin Mahdi, “Language and Logic in Classical Islam”, in Logic in Classical Islamic Culture,
Proceedings of the Giorgio Levi Della Vida Conference (1970), s0-83; Gerhard Endress, “The Debate
Between Arabic Grammar & Greek Logic in Classical Islamic Thought”, Journal for the History of Arabic
Science 1 (1977), 106-118; 320-322.

82 WP Heinrichs, “/afz and maana” in J. Meisami and P. Starkey, eds, Encyclopedia of Avabic Lit (1998), v.
2: 461-462; idem, Arabische Dichtung, which draws attention to Jurjani’s theory of nazm.

83 Levin, ed., Iggerer Rav Sherira Gaon, 31.

84 ibid., 18.

85 ibid., 9, 10, 48, 62.

86 ibid., 22.

87 ibid., s8.

88 ibid., 20, and cf. 48.
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many.® It was only later, wrote Sherira, in a time marked by the loss of erudition
and decline in mnemonic ability, that Rabbi Judah the Patriarch took steps to
staunch the loss of knowledge. Creating an official “composition” or “concatena-
tion” [hibbur], his Mishna standardized the formulation of the legal traditions
that, until then, had been transmitted in diverse, and equally valid, formulations.

And he [Rabbi Judah] agreed to arrange the halakhah that all recited — that it be in
one voice and one formulation, and not that cach and every one should recite the

language to himself [as he pleased].>°

According to Sherira, standardization of the language of tradition did nothing
to alter its taxonomic status as Ora/ Torah. For whether or not Rabbi Judah’s
Mishnah was written down (a point over which the Epistle’s two recensions
diverge),”* his composition was too tersely worded to be taught without oral
elaboration: “for Rabbi Judah recalled ... their main points, and did not lay out
examples”?*

As the leaders of an institution that was disseminating the Babylonian Talmud
in written form, late Geonim saw the negative cultural ramifications of reliance
on written tradition. Their sense of the trustworthiness of tradition, compared to
that of text (whether of Written or Oral Torah) was hardly a knee-jerk reaction to
the challenges of Qaraism. Geonic engagement with rabbinic traditions, as stu-
dents and as teachers, made them aware that foundational texts remained lexically
malleable throughout their prolonged periods of oral transmission. A lexically
stabilized text of Torah or of Talmud was but a snapshot of an organism that
was inherently dynamic. The geonic conviction that tradition was of paramount
importance, and of greater authority than text, was consistent with their dis-
tinction between the sacred content of tradition and its historically contingent
formulations.

89 The importance of this distinction was magnified under the influence of Islamic legal theory. See J.
Goldin, “The Freedom and Restraint of Haggadah, Studies in Midrash and Related Literature, ed. Judah
Goldin, Barry L. Eichler, Jeffrey H. Tigay (1988), 253-255, and Shmuel ben Hofni’s use of swartur, in
Sklare, 158-165.

90 Levin, Iggeret Rav Sherira Gaon, 21.

91 According to the “French” version (which eonteifiporary scholars deem more reflective of Geonic
language and attitudes), Rabbi Judah the Patriagch composed the Mishnah but never actually inscribed
it. According to the “Spanish” version of the Epistle, he'wrote it down. Ibid., 71. Many scholars, including
Yisrael Moshe Hazan, Y. N. Epstein, S. Lieberman;-S=Abramson, D. Weiss Halivni, and Y. Sussman, have
written on the question of whether R. Judah inscribed the Mishnah.

92 ibid., 43.
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THE LEGAL REGULATION OF MINORITIES
IN PRE-MODERN ISLAMIC LAW

Anver M. Emon

University of Toronto

The discussion of religious minorities in Islam generally, and Islamic law particu-
larly, is not a matter of mere historical interest. Rather, as various commentators,'
policy institutes,* and even European terrorists® have made abundantly clear, the
fear of Muslims and Islam is in part tied to a palpable fear of the carly history of
Islamic law’s treatment of non-Muslims and the implications of that law on the
attitudes of Muslim minorities in Europe and North America. In the Islamic legal
tradition, the term dhimmi referred to the non-Muslim permanent resident in
Islamic lands. The rules governing the dhimmis are called the dhimmi rules and
have been subject to considerable scholarly study and debate. It is plain that for
modern readers, the dbimmi rules are discriminatory in ways that offend con-
temporary sensibilities. And those sensibilities all too often attempt to inform
contemporary debate about state policies toward Muslim minorities and the
Muslim majority world. Indeed, Bat Ye'or’s (in)famous term dhimmitude* ap-
plies not merely to a historical period of time or tradition; rather it has become a
pejorative term used by xenophobes and right wing critics in Europe and North
America leveled against anyone who criticizes aggressive government policies
against domestic Muslim communities or foreign Muslim states. Moreover, in
various parts of the Muslim world, Islamist groups invoke the dbimmi rules as
a means of enhancing their legitimacy as against all other groups. At the time
of writing, the most notorious example is ISIS, the group that has declared an
Islamic state in Iraq and has a sphere of influence extending across both Syria and

1 Sami Zemni, “The shaping of Islam and Islamophobia in Belgium”, Race & Class 53, no. 1 (2011): 28-4.4;
Matt Carr, “You are now entering Eurabia’, Race ¢ Class 48 no. 1 (2006): 1-22.

2 See for instance the report issued by the US-based Center for Security Policy, entitled Sharia: The
Threat to America. The full report can be downloaded for free at: hep://shariahthethreat.org (accessed
September 16, 2014).

3 The Oslo bomber Anders Behring Breivik issued a manifesto, “2083 — A European Declaration of
Independence”, which is also downloadable from a wide range of websites. For a reader-friendly ver-
sion, see https://publicintelligence.net/anders-behring-breiviks-complete-manifesto-2083-a-european-
declaration-of-independence/ (accessed September 16, 2014).

4 Bat Ye'or, Islam and Dhimmitude: where civilizations collide, trans. Miriam Kochan and David Littman
(2002).

Religious Minorities in Christian, Jewish and Muslim Law (5"~15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 47-76
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Iraq. As it gained ground in Syria, ISIS reportedly began enforcing the historic
dhimmi rules against Syrian Christians, imposing the age-old jizya poll tax on
them if they chose to remain in the town and retain their faith.* Clearly, the pre-
modern rules on dhimmis are not mere historical artifacts for the enthusiastic an-
tiquarian. Rather they are political fodder across the political spectrum and across
various regions, and have distinct implications for governance and the governed.

However the dhimmi rules are used today, they nonetheless have a history.
Their history is important for understanding both the function they played his-
torically, and whether and to what extent they still play that function now when
invoked by ideologies, rebels, revolutionaries, or political pundits. As suggested
below, the historical intelligibility of these rules cannot be divorced from the
broader imperial vision to which they contributed. That intelligibility does not
persist in the same way in the current climate of modern international states, in
which the measure of belonging is calibrated differently. Indeed, the fact that
ISIS can and does disregard geo-political boundaries in its quest for an Islamic
caliphal empire only emphasizes the way in which the enterprise of universal
empire framed the meaningfulness of these pre-modern rules.

This chapter is designed to offer the reader an overview and introduction
to the debates and doctrines on the dhimmi. It begins with a historiographic
overview of the main debates concerning the dhimmis. Viewing the role of myth
as interpretive heuristic, it argues against the all-too-casy analyses of the dhimmi
history that take the form of myths, whether of harmony or persecution. Instead
it views the dbimmi rules as symptoms of the larger challenge of governing amid
adiverse socicty. Indeed, one cannot divorce an analysis of the dhimmi rules from
the political formation to which they were imagined to apply. As such, the chap-
ter turns to the so-called contract of protection, the ‘aqd al-dhimma. This is the
juridical site within which pre-modern jurists debated the dbimmis’relative scope
of freedom. The contract of protection, as suggested below, offered a politico-
legal device by which jurists delineated the degree to which the law must accom-
modate and include the dbimmi as well as exclude and even subordinate them.
But if the contract of protection framed the debates on the dhimmi rules, what
is of particular interest thereafter is the content of those rules. Starting with an
analysis of the relevant Qur’anic verse on the jizya, the analysis turns to three figh
debates that reveal the underlying dynamics of the dhimmi rules. The figh debates
concern whether and to what extent the dhimmi can consume alcohol and pork
when living under Islamic suzerainty. A corollary to that debate was whether the
dhimmi could bring a Qur’anicallyBased claim of theft against another dhimmi

s Aymen Jawad al-Tamimi, “The Dawn of the-Islamic State of Iraq and ash-Sham”, Current Trends in
Islamist Ideology 16 (March 2014): s-15, 11; Catherine Philp, “Pay taxes in gold or die, Christians in Syria
told”, The Times (London, UK), March 4, 2014, 31.
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who steals the former’s wine and pork. Another sct of debates concerned whether
and to what extent dhimmis could use their property to endow a Torah or Bible
reading school, or to support the institutions that served their religious commu-
nity. As will be shown through an analysis of these examples, the legal arguments
reveal the extent to which jurists had to balance the demands of Islamic law with
the accommodative spirit of the contract of protection while living in a demo-
graphically diverse polity governed by an Islamic regime.

The Historiography of the Dhimmi Rules: Getting Past the Myths

There is no denying the fact that the dhimmi rules were discriminatory because
the dbimmi was not a Muslim. Examples of such rules include: limitations on
whether dhimmis could build or renovate their places of worship; clothing re-
quirements that distinguished the dhimmis from Muslims; special tax liability
known as the jizya; and their incapacity to serve in the military. These rules and
others like them were part of the broader the regime of dhimmi rules. In re-
cent history, these terms have informed debates (scholarly and otherwise) about
whether Islam is a tolerant religion, and thereby whether Muslims are tolerant
of religious Others, both as a matter of history, and as a point of reference for
characterizing Islam and Muslims today more broadly.

As Mark Cohen has ably shown, tolerance as a framing device has led to
dueling myths about the dhimmi rules, namely the myths of harmony and per-
secution.® Adherents of the myth of harmony generally argue that the different
religious groups coexisted in peace and harmony, with each non-Muslim group
enjoying a degree of autonomy over its internal affairs. This image is constructed
by reference to periods of Islamic history where the different religious groups
coexisted without substantial turmoil or persecution. Proponents of the myth
of harmony often privilege historical practice over legal doctrine, even arguing
that the laws were mere academic exercises than reflective of a lived reality. At
worst, they were merely different regimes of law for different groups, but without
substantive differences that amount to disparaging discrimination. For instance,
while some rules prohibited non-Muslims from holding high governmental of-
fice, historical records show that non-Muslims held esteemed positions within
ruling regimes, often to the chagrin of Muslim elites.” Others might argue that

6 For a concise overview of the myths and counter-myths, see Mark Cohen, “Islam and the Jews: Myth,
Counter-Myth, History”, in Jews among Muslims: Communities in the Precolonial Middle East, ed.
Shlomo Deshen and Walter Zenner (1996), 50-63. See also Mark Cohen, Under Crescent & Cross: The
Jews in the Middle Ages (1995; 2008).

7 Mark R. Cohen, “Medieval Jewry in the World of Islam”, in Zhe Oxford Handbook of Jewish Studies, ed.
Martin Goodman (2002), 193-218; Roger M. Savory, “Relations between the Safavid State and its Non-
Muslim Minorities”, Islam and Christian-Muslim Relations 14, no. 4 (October 2003): 435-458.
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the jizya tax was merely an administrative matter used to organize society. Jizya
was a non-Muslim tax, they would argue, whereas the zakar was the Muslim
tax. As both groups paid taxes, the jizya should not be considered a mechanism
of intolerance and subordination.® Early historical sources, however, contradict
this position. They characterize the Qur’anic verse that proffers the jizya tax as
animated by the ethic of subordination and humiliation.’

In a more pious vein, Muslim scholars who adhere to the myth of harmony
have argued that while the rules were very much part of the Islamic tradition,
they did not reflect the essential character or aspirations of the Islamic value sys-
tem.” For instance, Isma’il Farugi wrote that the discriminatory rules reflect the
“personal understanding” of specific jurists, but are not inherent to the religion
as such.” He did not explain what this means, though. Likewise, Murad Hoffman
has acknowledges that non-Muslims were discriminated against under the law,
but limits the discriminatory impact to three modes: exclusion from military
service; liability for paying the jizya to receive military protection (a service
charge as he calls it); and preclusion from being head of state.” He further notes
that the juristic tradition, which developed other discriminatory measures, only
illustrates that Muslims did not live up to the true precepts of Islam.” In other
words, the dbimmi rules are a deviation from the true Islamic vision, whatever
that may be.

Relying on more than mere outliers, adherents of the myth of harmony ges-
ture to the period of Islamic rule in the Iberian Peninsula or al-Andalus. This
period — often described as one of harmonious interaction between Muslims,

8 Abdclwahab Boudhiba, “The Protection of Minorities”, in The Different Aspects of Islamic Culture: The
Individual and Society in Islam, eds A. Boudhiba and M. Ma'ruf al-Dawalibi (1998), 331-346, 340-341.
See also, Ghazi Salahuddin Atabani, “Islamic Shari ‘ab and the Status of Non-Muslims”, in Religion, Law
and Society: A Christian-Muslim Dialogue (1995), 63-69, who writes that religious classifications in Islam
are for making distinctions in the hereafter, but not in worldly terms. He writes that the dhimmi con-
cept is not one of disparagcmcnt, but rather allowed historical minority communities to maintain the
distinctiveness they needed to survive. In other words, it was a means of preserving religious pluralism,
not squashing it. Likewise, sce also Fazlur Rahman, “Non-Muslim Minorities in an Islamic State”, Journal
Institute of Muslim Minority Affairs 7 (1986): 13-24, 20, who writes that the jizya was a tax in licu of mili-
tary service. Furthermore, not all non-Muslims paid the jizya. He refers to ‘Umar’s receipt of the zakar
from a Christian tribe as an example. This is likely a reference to the Bana Tahglib. Notably, Rahman does
not mention that Bant Taghlib was required to pay a higher rate of zaki# tax than Muslims, which some
have suggested equaled the amount they would have paid under a jizya scheme.

9 See below for discussion of the Qur’anic verse and its various interpretations.

10 See, for example, Hussain, “Status of Non-Muslims in Islamic State”, 67-79, 76; Rahman, “Non-
Muslim Minorities in an Islamic State”, 20

11 Ismail R. Faruqi, “The Rights of non-Muslims ufider Islam: Social and Cultural Aspects”, in Muslim
Communities in non-Muslim States (1980), 43-66, 49.

12 Murad Wilfried Hoffman, “The Protection—of~Religious Minorities in Islam”, Encounters 4,
no. 2 (1998): 137-148, 143.

13 Hoffman, “The Protection of Religious Minorities in Islam”, 14s.
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Jews, and Christians - lies in stark contrast to a soon-to-come Reconquista and
Inquisition led by a Catholic Spain. For instance, Maria Rosa Menocal writes:

In principle, all Islamic polities were (and are) required by Quranic injunction not
to harm the dhimmi, to tolerate the Christians and Jews living in their midst. But
beyond that fundamental prescribed posture, al-Andalus was ... the site of memorable
and distinctive interfaith relations. Here the Jewish community rose from the ashes of
an abysmal existence under the Visigoths ... Fruitful intermarriage among the various
cultures and the quality of cultural relations with the dhimmi were vital aspects of
Andalusian identity..."*

Menocal recognizes the reality of political friction in that period. But such
friction, she argued, was between the Muslim ruling elites, thereby rendering
minority groups important political allies to different elite factions among the
Muslim populace. Given the political stakes on issues of Islam today, it should
not be surprising that al-Andalus figures as part of a contested history in light
of contemporary ideological contests. As Anna Akasoy reminds, “[ p]opular at-
titudes still reveal a simplistic general picture, but debates among historians are
now much more nuanced”” For Akasoy, an important lesson to be gained from
the recent ink spilled on Islamic Spain is how that history is instrumentalized
for contemporary, ideological purposes. She concludes: “one lesson to be learned
not so much from history ... but from the way it is presented is just how much
negotiating the past is part of negotiating the present”'’¢ Moreover, one can-
not ignore that even during the supposed harmony of the Andalusian period,
Muslim jurists writing in that period preserved the dbimmi rules. For example,
the famous philosopher Ibn Rushd (Averroes), who was also a respected jurist,
wrote about the dhimmi rules in his well-known treatise Bidayat al-Mujtahid
wa Nihdyat al-Muqtasid.” In other words, the historical argument concerning
periods of peace and harmony does little to address why and to what effect the
dhimmi legal doctrines were developed, taught, and perpetuated in pre-modern
legal sources during historical periods in which peace and tolerance arguably
prevailed.

The myth of harmony stands in stark contrast to the myth of persecution. The
myth of persecution suggests that endemic to the Muslim mindset is a notion of

14 Maria Rosa Menocal, How Muslim, Jews, and Christians Created a Culture of Tolerance in Medieval
Spain (2002), 30.

15 Anna Akasoy, “ Convivencia and its Discontents: Interfaith Life in al-Andalus’, International Journal of
Middle East Studies 42 (2010): 489-499, 491.

16 Akasoy, “Convivencia and its Discontents’, 498.

17 Ibn Rushd al-Hafid, Bidiyat al-Mujtahid wa Nihiyat al-Mugtasid, eds ‘Ali Mu‘awwad and ‘Adil
‘Abd al-Mawjid (1997).
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the non-Muslim as not only the Other, but also as the subservient, submissive,
and the politically disempowered Other. Those adopting the myth of persecution
invoke the dhimmi rules as positive proof for their position. They also emphasize
historical accounts of Muslim rulers oppressing non-Muslims, especially those
who invoked the dhimmi rules to justify their persecution, often to gain politi-
cal legitimacy from different sectors of the Muslim polity.” Consequently, while
the myth of harmony often represents the law as mere technicality in academic
books, the myth of persecution relies on the law — as well as contemporary at-
titudes about pluralism and tolerance — to illustrate Islam’s inherently intolerant
nature.”

The myth of persecution is no less problematic for its emphasis on the his-
torical to the detriment of a meaningful engagement with the jurisprudential.
Perhaps the most alarmist works on this topic are the studies by Bat Ye'or, the
pseudonym of Gis¢le Littman, an independent scholar of Egyptian-Jewish ori-
gins, whose publications on the topic have generated considerable scholarly and
political critique.*® Adherents of the myth of persecution, such as Yeor, rely on
legal doctrine to prove their point. They invoke the law in piecemeal fashion,
often without due attention to the details embedded in complex legal argu-
ment. Additionally, they reproduce pre-modern legal texts in translation as if
their meaning and significance are transparent and obvious to the modern lay
reader.”” For example, Ye'or has written that non-Muslim communities could
not build new places of worship and were limited in the extent to which they

18 See, for example, John O. Hunwick, “The Rights of Dhimmis to Maintain a Place of Worship: A 15™
Century Fatwa from Tlemcen’, al-Qantara 12, no. 1 (1991): 133-156; C. E. Bosworth, “The Concept of
Dhimma in Early Islam”, in Christians and Jews in the Ottoman Empire: The Functioning of a Plural
Society, ed. Benjamine Braude and Bernard Lewis, 2 vols (1982), 41; Bernard Lewis, Semites and Anti-
Semites: An Inquiry into Conflict and Prejudice (1986), 123; Jacques Waardenburg, “Muslim Studies of
Other Religions: The Medieval Period”, in The Middle East and Europe: Encounters and Exchanges, eds
Geert Jan van Gelder and Ed de Moor (1992), 10-38, 13; idem, Muslim Perceptions of Other Religions:
A Historical Survey (1999), 23; Richard Gottheil, “An Answer to the Dhimmis”, Journal of the American
Oriental Society 41 (1921): 383-457, who translates an essay in which the dbimmi is abused.

19 Haggai Ben-Shammai, “Jew Hatred in the Islamic Tradition and the Koranic Exegesis”, in Antisemitism
Through the Ages, ed. Shmuel Almog (1988), 161-169.

20 Robert Irwin, “Book Reviews: Islam and Dhimmitude: Where Civilizations Collide”, Middle Eastern
Studies 38, no. 4 (2002): 213-215; Paul Fenton, “Book Review: Islam and Dhimmitude”, Midstream 49,
no. 2 (2003): 40-41; Johann Hari, “Amid all this panic, we must remember one simple fact — Muslims are
not all the same”, The Independent, August 21, 2006, 25. Scholarly and not-so-scholarly sources on both
sides of the tolerance debate are many. See for instance, Robert Spencer, ed., The Myth of Islamic Tolerance:
How Islamic Law Treats Non-Muslims (200s); idem, The Truth about Mubammad.: Founder of the World's
Most Intolerant Religion (2006); idem, Islam Unvéiled: Disturbing Questions about the World's Fastest-
Growing 2002), 143-164; Aaron Tyler, Ilamyathe West and Tolerance: Conceiving Coexistence (2008);
Khaled Abou El Fadl, The Place of Tolerance in Islam (2802); Yohanan Friedmann, Tolerance and Coercion
in Islam (2003).

21 See for instance, Walter Short, “The Jizya Tax: Equality and Dignity under Islamic Law ?” in The Myzh
of Islamic Tolerance: How Islamic Law Treats Non-Muslims, ed. Robert Spencer (2005), 73-90, whose
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could restore preexisting ones.** But she neither revealed how this restriction was
contested nor examined why it was contested at all. For some jurists, whether a
religious community could build a new place of worship depended on the de-
mographics of the relevant township. If the township included both dhimmis
and Muslims, then Ye'or is correct in asserting her position. But if the township
was a presumably predominant dhimmi village then she is incorrect, according
to Hanafi jurisprudence. Ye'or certainly utilizes important sources to support her
conclusions; but her inattentiveness to how the sources are themselves framed
within the discipline of the law renders her conclusions partial at best. Through
her selective use of evidence, she has painted a picture of persecution without
engaging the nuances of the legal tradition. Attentiveness to the nuance of legal
argument, though, shows that the dhimmi rules were symptoms of the tricky
business of governing a diverse polity.

The myths of harmony and persecution are extreme positions, between which
others fall.* Fundamentally, though, proponents of both myths take the histori-
cal legal doctrines as givens, and present them with an eye on present political
conditions. They want to know answers to compelling political questions, such
as: How will Muslims live together with non-Muslims, whether as Muslim mi-
norities or as Muslim majorities?** Do the dbimmi rules inform how Muslims
view the religious Other?* Those presentist concerns are certainly important; the
human stakes are often too painful to bear, thus making the study of the dbimmi
rules an often contentious affair. But to analyze the historical dhimmis rules in
such a fashion is not only anachronistic, but also ignores important questions
about the nature of law generally and Islamic law specifically. In particular this

footnotes exceed the length of his main text in the article, and who quotes large sections from pre-modern
figh manuals with little analysis or explanation.

22 Bat Ye'or, The Dhimmi: Jews and Christians Under Islam (198s), 57; idem, Islam and Dhimmitude:
Where Civilizations Collide (2002), 83-8s, where her references for the “unanimous opinion” of Muslim
jurists are to the texts by two Shafi 1 jurists (al-Mawardi and al-Nawawi).

23 See, for instance M. L. Roy Choudhury Sastri, “The status of Dhimmis in Muslim States, with special
reference to Mughal India’, The Journal of the Greater India Society 12, no. 1 (194s): 18-48, 20, who follows
Tritton in suggesting that the caliph did not always observe the letter of the law, and that the treatment of
dhimmis often depended on the attitude of the ruler in power.

24 For scholarly, public policy, and popular literature on this issue, see Andrew March, Islam and Liberal
Citizenship: The Search for an Overlapping Consensus (2009); Mohammad Fadel, “The True, the Good,
and the Reasonable: The Theological and Ethical Roots of Public Reason in Islamic Law” Canadian
Journal of Law and Jurisprudence 21, no. 1 (2008): s; Cheryl Benard, Civil Democratic Islam: Partners,
Resources, and Strategies (2003); Tariq Ramadan, Western Muslims and the Future of Islam (2004); Abou
El Fadl, The Place of Tolerance in Islam.

25 Wadi Zaidan Haddad, “Ah/ al-Dhimma in an Islamic State: The Tcaching of Abu al-Hasan al-
Mawardi’s al-dbkam al-Sultaniyya”, Ilam and Christian-Muslim Relations 7, no. 2 (1996): 169; Kate
Zebri, “Relations Between Muslims and Non-Muslims in the Thought of Western-Educated Muslim
Intellectuals”, Islam and Christian-Muslim Relations 6, no. 2 (1995): 255-277, 258.
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approach misses questions about the relationship between law and the challenge
of governing an inescapably diverse polity.>¢

In an important article published in 1999, social historian Najwa al-Qattan
illustrated the weaknesses of both myths.”” Al-Qattan reviewed records (sijill) of
local Ottoman courts of general jurisdiction (Mabkama) to show that dhimmis
utilized the Ottoman legal system, brought suits against Muslims, and seem
to have preferred the Shari'a-based Ottoman courts over the tribunals of their
own religious community. In the article, she challenges prior historical scholar-
ship on the degree to which minority communities enjoyed formal autonomy.*®
Nonetheless, she recognized that non-Muslim communities possessed a certain
degree of judicial autonomy. Dhimmis had the right to litigate most of their legal
affairs in their own communal tribunals as long as their cases did not cross reli-
gious boundaries, involve capital crimes, or threaten public order and security.”
Bug, as al-Qattan adeptly showed, Christians and Jews regularly made appear-
ances in the Ottoman courts.>® Their resort to the Ottoman court is not entirely
surprising, since the general court was the principal organ for maintaining and
recording public documents, such as land grants.* Furthermore, the Ottoman
court was the only court with enforcement power, unlike the dbimmis

26 A similar critique can be made of the contemporary debates and polemics about jihdd as an essential
feature of Islamic belief. For a historical critique that situates j7hid in a larger context of sanctified violence
across space, time, and traditions, see Thomas Sizgorich, “Sanctified Violence: Monotheist Militancy as
the Tie that Bound Christian Rome and Islam”, Journal of the American Academy of Religion 77, no. 4
(December 2009): 895-921.

27 Najwa al-Qattan, “Dhimmis in the Muslim Court: Legal Autonomy and Religious Discrimination”,
International Journal of Middle East Studies 31 (1999): 429-444.

28 Al-Qattan positions her article in part against a historiography that held that in the Ottoman regime,
different non-Muslim religious groups were organized into autonomous communities (2ille) with their
own judges to handle privatc matters govcrncd by their rcligious laws. Recent scholarship has suggcstcd,
though, that a centralized milles system did not in fact materialize until the late Ottoman period. Rather,
in the empire’s efforts to deal with European powers and assure them of fair treatment of religious mi-
norities in the empire, the foreign office often employed the term “miller” to assure its European neigh-
bors that the minorities were respected and enjoyed autonomy over their own affairs. Benjamin Braude,
“Foundation Myths of the Miller System”, in Christians and Jews in the Ottoman Empire: The Functioning
of a Plural Society, eds Benjamin Braude and Bernard Lewis, 2 vols (1982), 1:69-88, 69-72; idem, “The
Strange History of the Millet System”, in 7he Great Ottoman-Turkish Civilization, ed. Kemal Cicek, 2 vols
(2000), 2:409-408.

29 Al-Qattan, “Dhimmis in the Muslim Court’, 429.

30 Although the absence of dhimmi court records leaves a gap in understanding what the communal
courts were doing, existing records reveal rabbinical directives forbidding Jews from using the Mahkama,
thus implicitly suggesting that Jews may have been using the Ottoman courts. Al-Qattan, “Dhimmis in
the Muslim Court”, 429. See also, Bert F. Breiner, 58447 ‘a and Religious Pluralism’, in Religion, Law
and Society: A Christian-Muslim Discussionsieds, Tarels Mitri (1995), s1-62; Joseph R. Hacker, “Jewish
Autonomy in the Ottoman Empire: Its Scope and Limits. Jewish Courts from the Sixteenth to the
Eighteenth Centuries”, in The Jews of the Ottoman-Empire, ed. Avigdor Levy (1994), 153-202, 157; Avigdor
Levy, “Introduction’, in The Jews of the Ottoman Empire, ed. Avigdor Levy (1994), 1-150, 18.

31 Al-Qattan, “Dhimmis in the Muslim Court’, 429.
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confessional tribunals.”* Significantly, aside from cases where use of the Ottoman
court was necessary, there are instances where iz#72-communal disputes were
voluntarily brought to the Ottoman court, even though they could have been
litigated in confessional tribunals. Al-Qattan revealed that dhimmis often pre-
ferred the SharT’a’s rules of inheritance and the use of the court as a marriage and
property registry.*

Al-Qattan’s research reveals two important points. First, when non-Muslims
utilized the Ottoman court, they knowingly invoked the jurisdiction and ap-
plication of Islamic law in their case. In other words, the Ottoman court did
not rule by the dhimmis’ communal law. Second, far from discriminating, the
Ottoman court offered a leveling mechanism that disregarded social status, place
of residence, or religious background. The court, according to the siji// records,
was not the arena of extra-legal or illegal discrimination.”* The Ottoman court
and its legal order provided a default legal system, and litigants were treated
with equal fairness. According to al-Qattan, dhimmis presumably opted for
Ottoman courts instead of communal tribunals for various reasons, including
the fact that they could get a fair hearing and prevail in an action, even against
a Muslim party. Al-Qattan’s research shows that such outcomes were possible,
and thus poses an important historical challenge to those adopting the myth of
persecution.

Importantly, al-Qattan’s conception of discrimination and fair treatment has
more to do with judicial discretion and administration, as opposed to the sub-
stantive doctrine of the law. Her research did not challenge, nor was designed
to challenge, the fact that Islamic legal doctrines discriminated against non-
Muslims. For instance, she acknowledged that, as a matter of law, non-Muslims
were not allowed to testify as witnesses against Muslim parties on behalf of an-
other party.*® Al-Qattan’s point, though, is that despite this legal disability, non-
Muslims were not subjected to discrimination whereby Muslim parties would
capitalize on their legal advantages when bringing cases to the Ottoman courts.”
Even more, she held that while dbimmis could not, as a matter of law, testify on
behalf of plaintiff co-religionists, the latter did not necessarily lose their cases.
Either dhimmi petitioners would have other sorts of evidence or they would

32 Al-Qattan, “Dhbimmis in the Muslim Court”, 429.

33 Al-Qattan, “Dhimmis in the Muslim Court”, 430. See also, Ronald C. Jennings, “Zimmis (Non-
Muslims) in Early 17 Century Ottoman Judicial Records: The Shari‘a Court of Anatolian Kayseri”,
in Studies in Ottoman Social History in the Sixteenth and Seventeenth Centuries: Women, Zimmis, and
Shari‘a Courts in Kayseri, Cyprus and Trabzon (1999), 369.

34 Al-Qattan, “Dhimmis in the Muslim Court”, 433.

35 Al-Qattan, “Dhimmis in the Muslim Court”, 436.

36 Al-Qattan, “Dhimmis in the Muslim Court”, 436-437.

37 Al-Qattan, “Dhimmis in the Muslim Court”, 437.
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have Muslim witnesses testify on their behalf. In such cases, the dbimmi had
a fair chance of prevailing.’* While legal doctrines handicapped non-Muslims
in some ways (i. e., witness testimony against Muslims), the actual treatment
of non-Muslims in the Ottoman court suggests that the court was an arena of
fairness and justice, regardless of the petitioner’s religious identity. The religious
commitments of the parties to an action did not seem to have affected the out-
come of cases.

Al-Qattan’s social history takes for granted the legitimacy of the dhimmi
rules. As a work of social history, it was not designed to present a jurisprudential
perspective from which we can understand the underlying logic that normalized
the dbimmi rules. This chapter, on the other hand, focuses on the legal reasoning
that justified the dbimmi rules themselves. The remainder of this chapter will
examine and explain the various legal doctrines on the dhimmi and explore how
their salience, meaningfulness, and intelligibility as legal doctrine was dependent
upon the context of an imperial enterprise of governance.

For pre-modern Muslim jurists, the conditions that informed the develop-
ment of legal doctrines certainly included competing techniques of legal inter-
pretation and theological first principles. But to understand the intelligibility of
the dhimmi rules, we must also appreciate a key assumption that informed the
law, namely of an imperial mode of governance, whether real or imagined.® The
reference to the jurists’ imagination of an Islamic empire draws upon Benedict
Anderson’s concept of “imagined community”. For Anderson, a nation is “i7ag-
ined because the members of even the smallest nation will never know most of
their fellow-members, meet them, or even hear of them, yet in the minds of cach
lives the image of their communion”.** Pre-modern jurists may not have known
or experienced life in an Islamic empire; nonetheless their development of legal
doctrines such as the dbimmi rules was premised in part upon both (a) the Islamic
empire as the ideal mode of governance; and (b) the existence of different peo-
ples residing within that empire.* That law generally, and Islamic law specifically,
would both delineate and be delineated by conceptions of community is not
entirely surprising. For instance, David Friedenreich draws on Benedict Anderson

38 Ronald C. Jennings, Christians and Muslims in Ottoman Cyprus and the Mediterranean World,
15711640, 132-133; idem, “Zimmis (Non-Muslims) in Early 17 Century Ottoman Judicial Records”,
347-412; Kemal Cicek, “A Quest for Justice in a Mixed Society: The Turks and the Greek Cypriots
Before the Shari‘a Courts of Nicosia”, in The Great Ottoman-Turkish Civilization, ed. Kemal Cicek, 2 vols
(2000), 2:472-491.

39 On the implications of an Islamic empire/for ptenfodern political theory, see Anver M. Emon, “On
Sovereignties in Islamic Legal History”, MiddlesEast Law and Governance 4, nos 2-3 (2012): 265-305.

40 Benedict Anderson, Imagined Commaunities: Réflections on the Origin and Spread of Nationalism, rev.
ed. (1991), 6.

41 For a more extensive analysis of the imperial backdrop to the dhimmi rules, sce Emon, Religions
Pluralism.
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to show that because “foreign food regulations express particular systems of clas-
sifying insiders and outsiders, they reveal the ways in which their participants im-
agine their own communities, other religious communities in their midst, and zhe
broader social order in which these communities are embedded”** Consequently, as
much as this chapter concerns the development of the dhimmi rules, it also shows
that their intelligibility is premised on the pre-modern jurists’ pre-commitment
to an imperial mode of governance, whether real or imagined.

The Contract of Protection: A Legal Instrument of Political Inclusion and
Marginalization

As much as Islam was meant as a message for all of humanity, it was made manifest
(atleast in the jurists’ imagination) through conquest and empire. But conquest and
empire had their own requirements to ensure the longevity of Islamic rule. Through
conquest, a wide range of peoples, not all of whom wished to become Muslim, came
under Islamic imperial suzerainty. Some of those people wanted to retain their
faith tradition as well as retain possession of (if not sovereignty over) their lands.
To expand and manage newly acquired lands, Muslim leaders often incorporated
local populations and institutions into the administration of regional affairs, which
would cut against the cost and scope of violence and military oversight required.*
The local populace was often the most knowledgeable about its affairs and could
provide efficient management, while ensuring payment of taxes to the Muslim po-
litical regime. In other words, preserving the local populations was economical for
purposes of governing an expanding empire. But to the extent these local popula-
tions retained their religious traditions, they also embodied the very diversity that
the law had to address. Indeed, the incorporation of a local populace (many of
whom were not Muslim) into the empire raised important questions about the
ramification of diversity for governing an Islamic empire that was premised upon
a universalist mission but which also had very real fiscal and logistical needs.

The tension between the universal ethos and the fact of diversity was jurispru-
dentially negotiated through the contract of protection, called in Arabic the ‘agd
al-dhimma. Jurists used the contract of protection to move from the fact of diver-
sity to a commitment to a pluralistic ethic of imperial governance. The dbhimmi, as
non-Muslim permanent resident, paid the jizyz and thereby entered the contract
of protection. In a very real sense, the dbimmi bought into the Islamic imperial
society. This contract governed the relations between the Muslim polity and the

42 David M. Freidenreich, Foreigner and Their Food: Constructing Otherness in Jewish, Christian, and
Islamic Law (2011), 8 (emphasis added).

43 H.A.R. Gibb, Studies on the Civilization of Islam, eds Stanford Shaw and William Polk (1962),
47-61; Ira Lapidus, A History of Islamic Societies (1988; 1991), 60-63.
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dhimmis. This is not to suggest, as a historical matter, that each and every dhimmi
signed or otherwise consented to the terms of a specific contract. Rather the
contract provided a paradigm within which jurists developed legal expectations
in the form of regulations governing the dhimmis, Muslims, and the officials who
managed the Islamic enterprise of governance. The dhimmis entitlements and li-
abilities in the Muslim polity, in other words, did not inhere in the dhimmi as an
individual, but rather were derived from a contract whose terms and content were
the subject of considerable legal debate over the centuries. The contract of protec-
tion, in Islamic legal theory, served both political and legal functions. Politically,
the contract of protection was the conceptual device jurists used to reconcile an
Islamic universalist ethos with the fact of diversity. It represented the political
agreement between the Muslim sovereign and the non-Muslim community in the
interest of the latter’s relative freedom and the sovereign’s efficient management
of the empire. Legally, the contract was the site of debate about the scope of the
dhimmi’s freedom in the empire. The contract represented a juridified political
site for the legal debates about the content of what are called the dhimmi rules.
The contract of protection had its historical origins in what is called “The Pact
of ‘Umar”. This pact is traditionally attributed to the second caliph “Umar and
the Christian leadership in Syria. In this pact, the Christian leaders outlined the
conditions they would fulfill in order to ensure their security while living under
the new Muslim imperium. The pact included conditions such as:
- Non-Muslims will not build new places of worship;
- Non-Muslims will not replace dilapidated places of worship in the areas where
Muslims live;
— Muslims can take refuge in non-Muslim places of worship and should be
treated hospitably for three days;
- Non-Muslims will not teach their children the Qur’an;
- Non-Muslims will not prevent relatives from converting to Islam;
- Non-Muslims will not ride upon saddles or carry weapons.**

Scholarship on the Pact of “Umar intensely differs on its historical authenticity,
especially as it appears in fullest form in later texts dating from centuries after the
presumed pact was made. Did it originate during the reign of ‘Umar b. al-Khattab
or was it a later invention retroactively associated with “Umar — the caliph who

44 For alist of such conditions reportedly in the original Pact of ‘Umar and recorded in later agree-
ments with the non-Muslim community, seeyddunwick, “The Rights of Dhimmis to Maintain a Place
of Worship”, 152-154; Bosworth, “The Concept of Dhinma in Early Islam”, 46; Richard J. H. Gottheil,
“Dhimmis and Moslems in Egypt”, in Old Testament-and Semitic Studies, eds Robert Francis Harber,
Francis Brown and George Foot Moore, 2 vols (1908), 1:353-414, 382-384; Ahmed Oulddali, “The Pact of
‘Umar”, (2012), http://www.cn-telma.fr/relmin/extrait1068/
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famously led the initial imperial expansion — to endow the contract of dhimma
with greater normative weight?+ Regardless of the authenticity of the Pact as
such, what is more interesting for this analysis is that it nonetheless contributed
(cither as a real or imagined document) to the way in which later jurists concre-
tized and legitimated the dhimmi rules.

For instance, the Pact of ‘Umar was often invoked by subsequent rulers as
a means of containing the upward mobility of non-Muslims, and thereby up-
holding the legitimacy of the ruler in the eyes of the Muslim elite.*® The Pact
also offered a point of reference for ongoing debates about the scope of dhimmi
duties and the degree to which dbimmis could be constrained in new and differ-
ent ways. For instance, under the Latrines Decree in nineteenth century Yemen,
dhimmis were required to clean the latrines in the city. Muslims were considered
above such labor, and so the task was delegated to non-Muslims. But to impose
this duty on dhimmis went beyond the express terms of the Pact of “Umar. Some
jurists held that the Pact set for all time the rights and duties of the dhimmis,
and so the dbimmis could not be burdened with such tasks. Yet others, such as
al-Shawkani (d. 1255/1839), said the Pact represented a historical example that
did not preclude the development of new entitlements and duties dhimmis as
circumstances changed. This debate, and al-ShawkanT’s point in particular, shows
how the contract of protection offered a site of legal debate where Muslim jurists
reflected on the ongoing challenge of governing a Muslim polity amidst the fact
of diversity.*”

The Qur anic Beginnings of the Dhimmi Discourse

As noted above, dhimmis were non-Muslims who lived permanently in regions
under Muslim rule. The term dbimmi is related to the term dhimma, which refers

45 See for instance, A. S. Tritton, The Caliphs and their Non-Muslim Subjects: A Critical Study of the
Covenant of ‘Umar (1970), who suggested that the Pact is a fabrication. For those following Tritton’s
analysis, see, Ben-Shammai, “Jew-Hatred in the Islamic Tradition and the Koranic Exegesis’, 161-169;
Hunwick, “The Rights of Dhimmis to Maintain a Place of Worship’, 134; Gudrun Kramer, “Dhimmi ou
Citoyen: Réflexions reformists sur le statut de non-musulmans en société Islamique’, in Entre Reforme
Sociale et Mouvement National, ed. Alain Roussilon (1995), s77-s90. Gottheil, “Dhimmis and Moslems in
Egypt”, 357, who predates Tritton, also indicated as early as 1908 that the Pact of ‘Umar was possibly fab-
ricated. However, Daniel C. Dennett, Conversion and the Poll Tax in Early Ilam (1950), 63-64, believes
that the Pact of ‘Umar was no different from any other treaty negotiated in that period, and that it is well
within reason that the Pact we have today, as preserved in al-TabarT’s chronicle, is an authentic version of
that early treaty. Relatedly, Milka Levy-Rubin suggests that the terms of the Pact have pre-Islamic origins.
With such comparative corroboration of the terms of such agreements, Levy-Rubin argues that early sur-
render agreements such as the Pact of ‘Umar are historicaﬂy authentic. Milka chy—Rubin, Non-Muslims
in the Early Islamic Empire: From Surrender to Coexistence (2011).

46 Haddad, “4hl al-Dhimma in an Islamic State”, 174.

>»

47 Sadan, “The ‘Latrines Decree”.
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to a pledge of security,** and in this context it connotes both the pledge that non-
Muslims made (cither expressly or impliedly) with the Muslim ruling establish-
ment, and the latter’s commitment to ensure the dhimmis’ protection. Pursuant
to the ‘aqd al-dhimma, the dbimmis agreed to abide by certain conditions; in
return, they were allowed to live peacefully in the Islamic empire. The basis and
authority for the contract of dhimma and its conditions (implicit or otherwise)
were found in scriptural and legal sources dating from the early Islamic centuries.

For instance, the Qur’an invokes a special status for non-Muslims living under
Muslim rule in Qur’an 9:29:

Fight those who do not believe in God or the final day, do not prohibit what God
and His prophet have prohibited, do not believe in the religion of truth, from among
those who are given revelatory books, until they pay the jizya from their hands in a
state of submission.*

This verse raises various issues such as: who are those given revelatory books, what
is the jizya, and what does it mean to be in a state of submission?

First, who are the people given revealed books? The interpretive tradition sug-
gests that the people intended by this verse were the Jews and Christians, as they
were (and still are) understood within Islamic theology to have received divine
revelation.’® Identifying which Christians and Jews could take advantage of the
Jjizya, for pre-modern jurists, required inquiring into both the history and geneal-
ogy of those claiming special status.

Some jurists argued that the Qur’anic verse applied only to those who could
trace their genealogy to the tribe of Israel — the Banu Isra’il; they alone were en-
titled to become dhimmis by paying the jizya.’* According to these jurists, among
the Jews and Christians were those who were descendants of the original tribe of
Israel; these were the people who received the message of God through Moses
and Jesus and passed it along to their subsequent generations. A second group of
Jews and Christians, they held, were ethnically unrelated to Bani Isra’il, such as
Christians and Jews of Arab descent.s* This latter group was generally denied any
option to claim dhimmi status and pay the jizya.

48 Ibn Manzir, Lisin al- ‘Arab, 12:221.

49 Qur’an, 9:29.

so In later periods of Islamic history, this term was extended to include others as well. For a general
overview of the phrasc and its %r’énic roots, see Gy Vajda, “Ahl al- Kitab”, Encyc/apaedia of Islam, eds
P. Bearman et al (2008; Brill Online accessed:September 4, 2008).

51 Yohanan Friedmann, “Classification of Unbelievers in Sunni Muslim Law and Tradition”, Jerusalem
Studies in Arabic & Islam 22 (1998): 163-195.

52 Friedmann, “Classification of Unbelievers in Sunni Muslim Law and Tradition”, 167; idem, Tolerance
and Coercion in Islam, 65-69, who associates this restrictive view principally with al-Shafi ‘1.
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This ethnic limit existed alongside a time limit. Muslim theologians and jurists
held that at an unspecified, but nonetheless very real, point in time the adherents
of Judaism and Christianity corrupted (¢ahrif/tabdil) the divine messages given to
Moses and Jesus. According to Friedmann, “[c]ertain jurists maintain[ed] that af-
ter this corruption took place, it was not legitimate anymore to embrace Judaism
or Christianity. Those who converted to these two religions at this late stage are
therefore ineligible for dhimmi status”s?

Jurists relied upon time and ethnicity, basing their position on the historical
treatment of Arab Christians in the Arabian Peninsula. For instance, historical
records indicate that the second caliph ‘Umar b. al-Khattab (r. 13-23/634-644) held
that Arab Christians were not People of the Book, and he was not prepared to
tolerate their existence until they embraced Islam. Indeed, he ushered in a policy of
expelling non-Muslim Arabs from the Arabian Peninsula, leading the Bana Najran
tribe of Arab Christians to leave the region.s* This policy reflected the universalizing
ethos of Islam through the use of expulsion or cleansing as part of an imperial policy.

Yet, the universalist ethos had its limits, especially when the imperative of em-
pire was jeopardized. For instance, despite “Umar’s attitude against non-Muslim
Arabs, he could not sacrifice empire at all costs. Even ‘Umar had to recognize that
ahostile attitude toward non-Muslim Arabs might prove harmful to the efficacy
of Islamic imperial rule and expansion. So while he pushed out the Bant Najran,
‘Umar allowed another Arab tribe, the Bana Taghlib, to retain their Christian
faith without expulsion from the Arab Peninsula. The Bana Taghlib was a strong
tribe, and threatened to join the ranks of the Byzantine Empire if they were not
given favorable treatment under the Islamic regime. Arguably, ‘Umar “tolerated”
Bant Taghlib because of this tactical concern. So, while he was dissatisfied with
allowing Arab Christians to maintain their faith in the Arabian Peninsula, he
nonetheless incorporated Bani Taghlib into the Muslim polity for reasons having
to do with preserving the imperial enterprise of governance.

‘Umar remained fully aware of the challenge the Bani Taghlib posed to the
coherence of a universalist faith tradition, though. Consequently, while he “toler-
ated” their presence in the empire, he also placed certain limits on them, argu-
ably in furtherance of an Islamic universalism. For instance, he decreed that they
could not baptize their children.s® Furthermore, the fourth caliph ‘Ali b. Abi Talib

53 Friedmann, Tolerance and Coercion in Islam, 6o.

54 Goddard, “Christian-Muslim Relations”, 196.

ss Interestingly, the Bana Taghlib did not want to pay the jizya, as they considered it humiliating for an
Arab tribe to pay that particular tax. Consequently, ‘Umar conceded to their demands and allowed them
to pay the Muslim tax, but at double the rate. Some studies suggest that the doubled rate of the Muslim
tax might have approximated the jizya rate, but was applied under a different name to save the Bani
Taghlib any sense of embarrassment or humiliation. Friedmann, “Classification of Unbelievers’, 171-172.
56 Friedmann, “Classification of Unbelievers”, 170-171.
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(r. 35-40/656-661) prohibited Muslim men from marrying the women of Bani
Taghlib because he did not know whether the tribe embraced Christianity before
or after the corruption of their tradition.”

The contrasting examples of Bani Najran and Bant Taghlib illustrate how
both the universalizing ethos of Islam (e.g., the expulsion of Banii Najran) and the
imperative of empire (e.g., the concession to Bani Tahglib) provided the circum-
stances of intelligibility to the dbimmi rules. The legal rules regarding ethnicity,
time, and religious identity demarcated when rulers had to fight non-Muslims
and when they could countenance possibilities of truce on condition of paying
the jizya.* The notable exception was the Bana Taghlib; the demands of empire
required modification of the general rules. However, while the Banta Taghlib
could remain in the Muslim polity, they were subjected to specific regulations
that indirectly had the effect of upholding a universalist Islamic message, while
maintaining the efficacy of an imperial enterprise of governance that could not
ignore the pragmatics of expansion.

Moreover, as the empire expanded, the changing contexts presented new chal-
lenges to the development of legal doctrines regulating the scope of any plural-
ist commitment. For instance, as Muslims conquered parts of Iraq and Persia,
they came into contact with Magians, which generally connotes Zoroastrians.
Although the Qur’anic verse on jizya technically applies only to those who have
received scriptural revelation, the contingencies of conquest led Muslim con-
querors to apply the rules of jizya and the contract of dhimma to those outside
the Abrahamic traditions. The practice of taking jizya from Zoroastrians may be
explained by simple pragmatics, but was legally justified by reference to traditions
of the Prophet in which he was reported to have done so. However, this is not
to suggest that the Zoroastrians were treated similarly to Christians and Jews.
According to some jurists, since Zoroastrians were deemed equivalent to polythe-
ists, Muslims could take the jizya from them, but could not marry their women or
cat their meat.”? The fact of diversity and the imperative of imperial management
may have led to an increase in the scope of inclusion. The limiting content of that

57 Friedmann, “Classification of Unbelievers”, 172.

58 The juristic discussion surrounding the Prophetic tradition about the Arab Peninsula contributed to
a vast debate about who can and cannot be non-Muslim, in terms of an Islamic universalistic ethos that
was made manifest in the Arab world and expanded thereafter. Some would suggest that the Prophetic
tradition need not connote a principle of discrimination at all. Muhammad Hamidullah argues that this
Prophetic tradition reflects the Prophet’s political aim to secure a region of safety, security, and homo-
geneity for Muslims struggling to survive. Muhammad Hamidullah, “Status of Non-Muslims in Islam”,
Majallat al-Azhar 45, no. 8 (1973): 6-13, 10. While this)perspective is important for its interpretive con-
tribution to the corpus of the Islamic tradition, it'"does not undermine the more general argument here
about how the tradition reflects the challenge of'governing in a pluralist setting.

s9 Michacl G. Morony, Iraq after the Muslim Conquest (1984), 301. See also Freidenreich, Foreigners and
Their Food.
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inclusion, though, reflects a marginalization that vindicates the universalism of
the Islamic message while providing for efficient imperial management.

Second, what was the jizya? This was a special poll tax non-Muslim permanent resi-
dents paid to maintain their faith and live peacefully within the Muslim empire.®
Notably, pre-modern jurists debated whether only Jews and Christians, as the
People of the Book (ahl al-kitab), were entitled to this option of peaceful coexist-
ence within the Muslim empire upon payment of the jizya. As the historical tradi-
tion suggests, this entitlement was expanded to others as the Muslim empire grew.
Consequently, when Muslims conquered Persia and encountered Zoroastrians,
commanders allowed the local religious population there to reside peacefully in
the empire and maintain their faith, as long as they paid the jizya. Likewise in
India, when Muslims conquered that region, polytheists were allowed to pay the
Jjizyaand live a “tolerated” existence under Muslim rule.® This is not to suggest that
the People of the Book and others were treated alike. Although all these groups
were able to live peacefully within the Muslim empire on condition of payment
of the jizya, the People of the Book were held in higher esteem than others. That
higher esteem was reflected in legal doctrines. For instance, Muslim men could
marry the women of the People of the Book, but not of the polytheists. Muslims
could eat the meat slaughtered by People of the Book, but not by polytheists or
Zoroastrians.® Those without revelation posed a tension in the law — they were
“tolerated” but could not be embraced by Muslims in matters of kinship and trade.

Third, what does the Qur anic verse mean when it states that those paying the jizya
are to be in a “state of submission”? Some held that the Qur’an implied that pay-
ing the jizya was designed as a mechanism to render the dhimmis subordinate to
Muslims.® Other jurists wrote that the reference to submission refers to how pay-
ment of the jizya was a symbolic act acknowledging the legitimacy and imperium

60 Studies have shown that the poll tax was not a Muslim invention. The Byzantine and Sassanian
Empires both imposed a poll tax on Jews residing within their respective territory. See, Morony, Iraq after
the Muslim Conquest, 306, 317-320.

61 Al-Fatiwa al-Alamgiriyyah = Al-Fatawi al-Hindiyyah fi Madhbab al-Imam al-4 ‘zam Abi Hanifa al-
Nu 'man (1973), 2:244-245.

62 Friedmann, “Classification of Unbelievers in Sunni Muslim Law and Tradition”, 167; Gudrun Kramer,
“Dhimmi or Citizen? Muslim-Christian Relations in Egypt”, in The Christian-Muslim Frontier: Chaos,
Clash or Dialogue? ed. Jorgen S. Nielsen (1998), 35-36; Morony, Iraq After the Muslim Conquest, 301;
Freidenreich, Foreigners and Their Food, 146-150.

63 Mahmoud M. Ayoub, “The Islamic Context of Muslim-Christian Relations”, in Conversion and
Continuity: Indigenous Christian Commaunities in Islamic Lands, Eight to Eighteenth Centuries, eds
Michael Gervers and Ramzi Jibran Bikhazi (1990), 461-477; Ziauddin Ahmad, “The Concept of Jizya
in Early Islam”, Islamic Studies 14, no. 4 (1975): 293-305; Bosworth, “The Concept of Dhimma in Early
Islam”, 1:37-54; M. Izzi Dien, The Theory and the Practice of Market Law in Medieval Islam: A Study of
Kitab Nisab al-Ihtisab (1997), s1-s2; Haddad, “4h/ al-Dhimma in an Islamic State”, 169-180. For an early
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of the Shari‘a under which the non-Muslim lived.** The Qur’anic phrase was
read, therefore, to ensure law, order, and authority, but not humiliation.® A third
position, held by jurists such as Fakhr al-Din al-Razi (d. 606/1209), was that the
Jjizya requirement and other dhimmi rules were designed to incentivize conver-
sion to Islam. In other words, the purpose behind such provisions was not to
humiliate or subjugate, but to create the conditions for conversion.®® Humiliation
or subordination, on this third reading may be unavoidable, but they were not
the principal aim or purpose of the rules; rather, they were instrumental to the
central objective of conversion to Islam.

In the aggregate, these different readings of the Qur’anic verse suggest that
as jurists debated how to govern amidst diversity, they contended with multiple
and at times conflicting demands (e.g. the universalist aspiration of Islam, the
logistical imperatives of empire). These demands informed the debates on the
law, sometimes trumping each other or sitting in an uneasy compromise posi-
tion. Each dhimmi rule, therefore, reflects different juridical balances of these
demands. Each demand carried weight, but influenced legal outcomes differently
depending on various circumstances associated with a particular issue.

The Dhimmi Rules: Examples from the Sources

As noted carlier, the dhimmi pays the jizya tax and thereby enjoys the rights and
protections granted to him by the aqd al-dbimma. But what are the terms of
that contract? The contract, as a politico-legal mechanism provided jurists the
discursive site to debate the scope to which the dbimmi was included, accom-
modated, and/or excluded while residing within the Muslim polity. Below are
examples of the legal debates on the dhimmis, and how those debates reveal the
larger challenge of governing a diverse polity.

Accommeodation and Its Limits: Contraband or Consumer Goods?
A fundamental feature of the contract was that it required the governing regime

to protect the dhimmis’ property interests, just as it protected the Muslims’ prop-
erty interests. The scope of that protection (and thereby inclusion of the dhimmi’s

exegetical commentary reflecting this attitude, see Abti Bakr al-Jassas, Ahkdm al-Qur’an, ed. ‘Abd al-
Salam Muhammad ‘Ali Shahin (1994), 3:127-128.

64 Ahmad Dallal, “Yemeni Debates on the Status 6f Non-Muslims in Islamic Law”, Islam and Christian-
Muslim Relations 7, no. 2 (1996), 181-192, 1895 Haddadss 4h/ al-Dhimma” 172-173.

65 Haddad, “A4hl al-Dhimma’; 173, who refers\to al-Mawardi in support of this position.

66 Jane Dammen McAuliffe, “Fakhr al-Din alFRazton Ayat al-Jizya and Ayat al-Sayf”, in Conversion
and Continuity: Indigenous Christian Communities in Islamic Lands, Eighth to Eighteenth Centuries, cds
Michael Gervers and Ramzi Jibran Bikhazi (1990), 103-119.
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difference), though, is called into question when the dhimmis’ property interests
might be incommensurable with other features of Islamic law. To demonstrate
how the contract of protection was the negotiative site for deliberating on the
scope of the dhimmis’ inclusion, this section will address whether or not the
dhimmi could consume alcohol and pork in an Islamic polity, and in particular
two exceptional debates that arose therefrom, in particular the discussion on pub-
lic drunkenness and the debate on legal recourse in case of theft.

The contract of protection protected the dhimmi in both his person and
property. But this begs an important legal question — what counts as legally
protected property? Not all property is equally protected under Islamic law.
The Hanafi al-Kasani said, the property that conveys such rights is considered
mutagawwam, or inviolable under the law.” Only certain types of property
are legally recognized as conveying claims of exclusive use and enjoyment. The
implication of this approach to property could adversely affect the interests of
dhimmis in their property. The adverse effect is apparent in legal debates about
whether dhimmis could consume pork or wine in a Muslim polity. Both items
are sanctioned in Islamic legal teachings, in some cases with corporal punish-
ment. But if dhimmis could consume such items, on what basis could they do
so? As a corollary, if they could own and consume wine and pork when living in
aMuslim polity, could dhimmis also petition the governing authorities to punish
anyone who steals their wine and pork products? If they could do so, then the
governing authorities of an Islamic regime would invoke Islamic legal norms to
punish someone for stealing property that may not be inviolable at the outset.
How can Shari‘a doctrines both prohibit Muslims from owning or consuming
such products, and also punish someone with a Qur’anic penalty for stealing
such items? The paradox of this possible outcome led jurists to question whether
owners of pork or wine have the same expectation interests in their property
that owners of other types of property would. The legal debate about protecting
the dhimmis’ property interest in wine and pork illustrates how Muslim jurists
used the law to include the dhimmis by protecting their property interests and
allowing their consumption of these items, while also demarcating the limits of
that accommodation.

Consuming alcohol (shurb al-kbamr) is a crime under Islamic law, with a
penalty of forty or cighty lashes, depending on the relevant school of law.¢® The
consumption of pork is prohibited to Muslims under their dictary laws. However,

67 Abu Bakr al-Kasani, Badi'i* al-Sand’i' fi Tartib al-Shari’i', eds ‘Ali Muhammad Mu‘awwad and
‘Adil Ahmad ‘Abd al-Mawjid (1997), 9:292.

68 The punishment for consuming alcohol is generally held to be forty lashes, although some schools
such as the Malikis required eighty. For a discussion of this debate, see Husayn Hamid Hassan, Nazariyyar
al-Maslaha fi al-Figh al-Islami (1971), 73.
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neither of these prohibitions apply to dbimmis; jurists allowed dhimmis to con-
sume both items. Jurists such as al-Ghazali and al-Kasani held that the contract
of protection guaranteed to the dhimmis that their traditions would be respected.
Since the dhimmis’ tradition allows them to consume pork and alcohol, the con-
tract of protection does not prohibit them from doing so. Likewise, al-Kasani
argued in similar fashion that dhimmis can consume alcohol and pork because
their tradition allowed them to do so. On the other hand, if the dbimmis’ tradi-
tions prohibited something that Shari'a-based rules also prohibited, the dhimmi
was subject to liability on Shari‘a based grounds. Where the dhimmis’ tradition
permitted one thing, and the Shari‘a prohibited it, jurists had to decide which
tradition would prevail and why.

The jurists’ decision was not always an easy one. Their decisions occurred
in the discursive space of the contract of protection where they considered the
imperatives of inclusion, exclusion, accommodation, and the public good. As
much as jurists permitted dhimmis some liberty, as in the case of consuming wine
and pork, jurists limited the scope of that accommodation in light of other ancil-
lary issues of law and legal order. For example, while jurists agreed that dbimmis
could consume alcohol, they nonetheless were concerned that unrestricted al-
cohol consumption by dhimmis might endanger the social good, a general good
that they often did not define, but rather simply assumed as true and important.
Consequently, while they permitted the dhimmi to consume alcohol, jurists
banned public drunkenness or public displays of alcohol.”® In other words, the
jurists permitted the dhimmis to consume alcohol, despite the Qur’anic prohibi-
tion. But they limited the scope of the dhimmis’license in the interest of a virtue
about the public good whose content was informed by (but not reduced to) the
legal ban on alcohol consumption. In this case, while the dhimmi enjoyed an
exception to a rule of general application, that rule of general application was
used to give content to more general, abstract public good that found expression
in new legal rules banning public drunkenness.

The second example of the complex of inclusion/exclusion/accommodation
when governing amid diversity concerned whether a dhimmi can petition the
governing authorities to punish a thief who stole the dhimmi’s pork or wine.

69 Abu Hamid al-Ghazali, al-Wasit fi al-Madbhab, ed. Abi  Amri al-Husayni (2001), 4:152; al-Kasany,
Badi’i‘ al-Sand’i', 9:292. See also, Sahniin b. Sa‘id al-Tanikhi, al-Mudawwana al-Kubri (n.d.), 6:270,
who does not apply the punishment for consumption of alcohol to the dhimmi.

70 Abt al-Hasan al-Mawardi, a/-Héiwi al-Kabir,eds; Ali Muhammad Mu ‘awwad and ‘Adil Ahmad ‘Abd
al-Mawjud (1994), 13:328; Abt Ishaq al-Shirazigal-Muhadbdbab fi figh al-Imam al-Shafi i, ed. Zakariyya
‘Amirit (1995), 3:317; al-Muzani, Mukhtasar\al-Muzani, in vol. s of al-Shafi'1, Kitab al-Umm (1990),
5:38s; al-Kasani, Badi i * al-Sani'i’, 9:214. For-a-general discussion on the exception to the punishment
for alcohol consumption, see ‘Abd al-Karim Zaydan, Ahkam al-Dhimmiyyin wa al-Musta 'minim fi Dar
al-Islim (1988), 179-180.
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Suppose a dhimmi stole wine or pigs from another dhimmi. Moreover, follow-
ing the Hanafi al-Kasani, suppose that under the dhimmis’ law, the property is
deemed as rights conferring. Under Shari‘a-based doctrines, though, such prop-
erty was not mutagawwam as they were generally deemed illicit. If the wronged
dhimmi secks redress under Shari ‘a against the thieving dhimmi, should a Muslim
judge punish the thieving dhimmi with the Qur’anic punishment? If the judge
does so, that would effectively be using a Shari‘a-based legal system to enforce
a right to a kind of property that is not value-conferring under Shari‘a norms,
despite being value-conferring under the dbhimmis’ tradition. If the judge were
to adjudicate in the victim’s favor, the judge would by implication prioritize the
dhimmis’ tradition on property over the Shari‘a-norms on property. Al-Kasant’s
hypothetical posed a conflicts of law issuc that effectively raised questions of
legal sovereignty. The hypothetical involves funneling a dhimmi doctrine into
the contract of protection, and thereby granting it normative priority in a legal
system that is deeply wedded to the Shari‘a as a tradition and source of legitimacy.
Certainly the dhimmi enjoyed legal protection under the contract of protection,
but at what cost to the coherence, priority, and gravitas of the Shari‘a-based legal
system? Giving redress to the dhimmi who has lost his property certain reflects a
commitment to protect people against theft. But the systemic questions forced
Muslim jurists to consider the scope a7d limits of that protection.

The Hanafi al-Kasani resolved the immediate question by prioritizing the view
that wine and pork are not mutaqawwam, or in other words are not value confer-
ring. Consequently, if a dhimmi steals wine from another dhimmi, the thieving
dhimmi will not suffer the punishment for theft, despite having stolen something
that does not belong to him.” Under a Shari‘a analysis, if such property has no
value, then no theft has occurred. Moreover, to use the coercive power of Shari‘a
to redress the theft of a type of property that is condemned under Shari‘a might
appear to “over-accommodate” the dhimmi at the expense of legal consistency
and the public good sought through Shari‘a regulations. However, this does not
mean the dbimmi who has lost his property is without recourse. Some (but not
all) jurists permitted the dhimmi to seck financial compensation for the value
of the property stolen.” This might seem inconsistent given that jurists held the
original property to lack any value. If it has no value, how can there be any fi-
nancial redress? This inconsistency is itself meaningful, if only to showcase the
challenges of governing amid diversity. The general rules and principles yield to
particular interests in exceptional situations, yielding pragmatically acceptable
(but systemically incoherent) outcomes.

71 Al-Kasani, Bada'i  al-Sani’i ', 9:292.
72 See, Emon, Religious Pluralism, 112.
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Al-KasanTs argument is one example of how the dhimmi rules reflect much
more complicated inquiries about governance, pluralism, accommodation and
legitimacy. The general bans on the consumption of alcohol and pork, coupled
with the exceptions for dhimmis, reveal how jurists used legal argument both to
accommodate dhimmis and limit the scope of that accommodation in the interest
of a presumed public good. The legal debates of are interesting not so much for
what the black letter rules are, but rather for what they reveal about the dynam-
ics of legal ordering in a complex society. Those dynamics show how Muslim
jurists acknowledged, respected, and accommodated the dhimmis’ traditions by
exempting them from certain Shari a liabilities. The scope of that accommoda-
tion, though, had to be limited where it posed a threat to the social good of the
Islamic polity, whether defined in terms of Shari‘a norms or concerns with the
priority and pride of place given to Shari‘a in an Islamically defined governance
system.

Property, Piety, and Securing the Public Good: The Case of Charitable

Endowments

The third example to be addressed reveals the jurisprudential significance
of the “public good”, which operated in the backdrop of the dhimmi rules.
Jurisprudentially, reference to the “public good” was a device by which jurists
could determine whether an accommodation was appropriate or went too far. As
discussed above, a dhimmiwho consumed alcohol was exempted from the ban on
consumption in light of the contract of protection, which was the means of ac-
commodating the dhimmi’s difference. That particular accommodation, though,
was an exception that vitiated neither the general ban nor its implications for a
general public policy concern about public drunkenness.

Another more powerful example concerned whether dhimmis could create
charitable endowments, or awqadf (sing. wagqf), for the purpose of teaching the
Bible or Torah. To create a charitable endowment was a legal entitlement that
accrued to a property owner as a private individual. However, under the law,
charitable endowments were by their nature intended to influence the public
weal. The entitlements of private ownership (including the power to bequest)
raised concerns when property was donated for public purposes that could con-
travene the public good. In other words, while interests in private property were
protected, the scope of that protection was limited in light of competing interests
of a more general, public nature. Cofisequently, the debate about whether and to
what extent a dbimmi could endowra charity reveals a juristic balance between
respect for the dhimmi’s private property-interests, and the imperative to protect

an Islamically defined public good. The appropriate balance depended on what
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one considered to contribute to or diminish the public good, and how best to
strike an appropriate balance in diverse settings where not all members of the
polity share the same set of core values. As will be suggested below, the public
good was defined and rendered intelligible in terms of an Islamic universalist
ethos made manifest through empire. Hence, the rules limiting the scope of the
dhimmi’s bequeathing capacity were manifestations of that those two features of
governance, which thereby gave content to Shari‘a-based doctrines.

Two ways to create a charitable endowment are (1) a bequest that takes effect
upon the testator’s death (i. e. wasiyya), and (2) an inter vivos transfer of prop-
erty directly into a trust (waqf). Shafi'1 and Hanbali jurists generally agreed that
dhimmis could create trusts and issue bequests to any specified individual (shakhs
mu ‘ayyan), regardless of religious background, although some jurists limited the
beneficiaries to one’s kin group.” This permissive attitude was based on the legal
respect of private ownership (zaml/ik) and the entitlements of the property owner
by virtue of his or her claim on the property.” Shafi‘t and Hanbali jurists held
that the dhimmi’s private property interest was sufficiently important to warrant
the right to bequest property to other individuals.

However, if the dhimmi’s bequest was for something that might adversely
affect the public interest (understood in terms of an Islamic universalism), then
the bequest was a sin against God and was invalid under the Shari‘a.” To hold
otherwise was to use the institutions of an Islamic polity to legitimate practices
that contravene an Islamically defined public good. Consequently, if a dhimmi
created a charitable trust to support building a church or a school for Torah stud-
ies, Shafi i jurists invalidated the wagf, because it constituted a sin (724 ‘siya) that
the law could not protect.”

73 Al-Ghazali, al-Wasit, 2:397-398. Al-Mawardi, al-Hiwi al-Kabir 8:328-330, wrote that there is a dispute
about whether a non-Muslim can make a bequest to anyone other than a free Muslim of legal majority;
al-Nawawi, Rawdat al-Talibin wa ‘Umdat al-Muftin, 3 ed. (1991), 5:317, held that a wagf could be for the
benefit of a dhimmi, but not for an enemy of the state (harbi) or apostate; al-Shirazi, al-Mubadhdhab,
2:323-324, allowed wagqfs for specified dhimmis but noted the debate about wagfs for the benefit of apos-
tates or enemies of the state.

74 Al-Ghazali, al-Wasit, 2:397-398. Abi ‘Abd Allah b. Muflih, a/-Furi ', ed. Abu al-Zahra’ Hazim al-
Qadi (1997), 4:513; Ibn Qudama, al-Mughni (n.d.), 5:646

75 Al-Ghazali, al-Wasit, 3:41-42; al-Nawawi, Rawda, 6:107, allowed a wasiyya to be for the benefit of
dhimmis, harbis, and apostates; Ibn Qudama, al-Mughni, 6:103, analogized a wasiyya to a gift, and said
that both could be given to dhimmis and harbis in the dir al-harb; Abu ‘Abd Allah b. Muflih, a/-Furi ',
4:5131; al-Bahutt, Kashshif al-Qind * “an Matn al-Igni (1997), 4:442; al-Muhaqqiq al-Hilli, Shari i al-
Isliam fi Masa il al-Halil wa al-Harim, ed. Sadiq al-Shirazi, 10™ ed. (1998), 1:482.

76 Al-Ghazali, al-Wasit, 2:397; Ibn Shihab al-Din al-Ramli, Nibdyar al-Muhtdij ila Sharh al-Minhdij,
39ed. (1992), 5:366. The Ja'fari al-Muhaqgqiq al-Hilli interestingly held that a Muslim could not create
a waqf to support a church, synagogue, or schools for studying the Torah or Bible. However, he allowed
a non-Muslim to do so, thus introducing yet another complicated piece into the debate. Al-Muhaqqiq
al-Hilli, Shara i al-Islam, 1:459.
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A precise, nearly syllogistic analysis was provided by the Shafi‘i jurist al-
Shirazi. First, he held that a charitable wagf, in its essence, was a pious endow-
ment that brought one close to God (gurba). Second, anyone who created a
charitable endowment through a bequest or wasiyya created an institution that
bestowed bounties (hasanait) on others. Lastly, he concluded that any charitable
endowment that facilitated sin (i ‘@na ali ma ‘siya) was not lawful.”” By impli-
cation, to render such endowments as unlawful was to deem them as having no
bounties whatsoever. Indeed, for al-Shirazi, such institutions perpetuated dis-
belief in the land of Islam, which was tantamount to sin. Indeed he argued that
a charitable endowment in support of a church was void (batila) as its bounty
was sinful.”® Al-Shirazi went so far as to liken a bequest in favor of a church or
synagogue to a bequest that arms the Muslim polity’s enemies, thereby equating
both in terms of their potential to inflict harm on the Muslim polity.” In other
words, for al-Shirazi, a charitable endowment of a Bible or Torah reading school
were not simply sinful; they were a security threat that had to be contained for
the benefit and perpetuation of the Islamic governing regime and the polity it
governed. To permit such charitable endowments as a matter of law was to use
Islamic law, both in terms of its doctrines and institutions, contrary to the public
good.

Hanalfi jurists took a different position than the Shafi‘is and Hanbalis. They
addressed charitable endowments by reference to a hypothetical about a dhimmi
who bequests his home to be a church, as opposed to leaving it to a specifically
named person. Aba Hanifa held this bequest lawful because it constitutes a pious,
devotional act for the dhimmi (i. e. qurba), and must be respected just as Muslims
respect the dhimmi’s faith in other regards. In other words, while both al-Shirazi
and Abu Hanifa viewed charitable endowments as bringing one closer to God,
Abu Hanifa believed that what brought one close to God differed depending
on the tradition to which one belonged. Abt Hanifa’s students, Muhammad al-
Shaybaniand Abu Yusuf, however, disagreed with their teacher because they (like
al-Shirazi) deemed such a bequest sinful (74 ‘siya hagiga) despite the dhimmi’s
belief that it was a pious act.*

This dispute within the Hanafi school raised a fundamental question for
governance amidst pluralism: should one measure the act’s impact on the
public good in terms of the dhimmi’s tradition or in terms of the prevailing

77 Al-Shirazi, al-Muhadhdhab, 2:323-324.

78 Al-Shirazi, al-Mubadhdhab, 2:341-342.

79 For another argument, the Hanbali Ibn Qudam@.argued that a bequest could not be made to support
schools for teaching the Torah or the Bible because both had been abrogated by the Qur’an and contain
corruptions. Ibn Qudama, a/-Mughni, 6:105. See-also-al-Bahati, Kashshaf al-Qini ', 4:442.

8o Badr al-Din al-‘Ayni, a/-Bindya Sharh al-Hidiya, ed. Ayman Salih Sha'ban (2000), 13:495; Ibn
Nujaym, a/-Sharh al-Bahr al-Ri iq (1997), 9:302; al-Kasani, Bada i ‘ al-Sani i, 10:500-s01
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Islamic one?* To resolve this question, the Hanafi al-* Ayni offered four possible

outcomes:

— Ifabequest was licit in the dbimmi’s tradition but not in the Islamic tradition,
many Hanafis held that it should be allowed, although other schools (as well
as other Hanafis) disagreed.

— Ifthe dhimmT’s bequest would be a pious act if a Muslim did it but not accord-
ing to his own tradition - e.g. supporting the Muslim pilgrimage to Mecca
(i e. hajj) or constructing a mosque — the bequest was invalid because it un-
dercut the dhimmi’s tradition. However, if the dhimmi designed the bequest
to benefit specifically named individuals to go on the A4jj, for instance, the
bequest is valid, since the beneficiaries” capacity and private interests as prop-
erty owners are to be respected under the law.

— If the bequest concerned a matter that was lawful under both the dhimmi’s
beliefs and Islamic beliefs, it was valid.

— If the bequest was unlawful pursuant to both the dhimmi’s tradition and the
Muslim tradition, it was invalid.®

By offering these alternatives, al-* Ayni illustrated the underlying issues at stake,
namely the dbimmi’s private property interests that he holds as an individual,
the private beneficiary’s interests in property, the limits on the dhimmi in light
of his tradition’s requirements, and lastly the public good. In the interest of
upholding the dhimmis’ private property interests, al-*Ayni granted dhimmis
the authority to create pious endowments that did not violate any precept
in the dhimmis’ traditions or the Islamic one. To allow such bequests upheld
the Islamic values underpinning the polity and enterprise of governance, and
evinced respect for the dhimmis’ tradition. Notably, the dbimmi could not make
abequest that was lawful under Islam but presumably unlawful (or even disad-
vantageous) under the dbimmis’ tradition. Respect for the dhimmis’ tradition
animated this outcome, thereby illustrating the significance of the contract of
protection in negotiating this particular legal outcome. Notably, though, one
cannot ignore the fact that the dhimmis’ private rights of property disposi-
tion were limited by his own tradition, regardless of how a particular dhimmi-
grantor subjectively felt about the matter. The most difficult and perplexing
issue was, of course those cases where the bequest was valid under the dhimmi’s
tradition, but not in the Islamic tradition. This was the case on which jurists
disagreed, as noted above.

81 Indeed, this was the dilemma in the jurisprudence noted in al-*Ayni, al-Bindya, 13:49s.
82 Al-"Ayni, al-Bindya, 13:496; Ibn Nujaym, al-Bahr al-Ri’ig, 9:302; al-Kasani, Bada'i* al-Sani’i',
10:500-501.
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To further complicate matters, the Malikis had their own approach. They
addressed the issue of charitable endowments by reference to the religious associa-
tion of the testator, the framework of Islamic inheritance law, and the prevailing
tax regime. Under Islamic inheritance law, two-thirds of a decedent’s property
was distributed to designated heirs. The decedent was free to bequest the remain-
ing one-third to non-heirs.” Malikis asked, though, whether a Christian dhimmi
with no heirs could bequest all of his property to the head of the church, the
Patriarch. According to many Maliki jurists, the Christian could only give one-
third of his estate to the Patriarch; the remaining two-thirds escheated to the
Muslim governing regime, which was considered his lawful heir in this case.’
Even if the testator left a bequeathing instrument that transferred his whole estate
to the Patriarchate, the above arrangement was to be carried out nonetheless.

The application of this rule, however, depended on whether the dbimmi was
personally liable to the governing regime for the jizya or whether the dbimmi
community was collectively liable for a fixed tax payment. If the dbimmi was
personally liable for paying the jizya directly to the government, the above ruling
on escheat to the government applied. The rationale for this rule was as follows:
with the death of the dhimmi, the ruling regime lost its annual tax revenue from
him. Consequently, the escheat of his estate was designed to offset the regime’s
lost source of revenue.*

Suppose, however, that the dbimmi community’s leadership collected the

jizya from its members and delivered a fixed payment to the ruling regime on
behalf of the community. If the fixed tax payment did not decrease with deaths
of community members, many Malikis allowed individual dbimmis (presumably
without heirs) to bequest their entire estate to whomever they wished.*” This par-
ticular ruling worked to the financial benefit of the ruling regime. The regime still
received the same  jizya tax payments, suffering no diminution in tax revenue. Any
financial loss was distributed to the dbimmi community, since its tax liability did
not diminish with the death of its community members. To offset that financial
loss, the Malikis permitted dhimmis to bequest their entire estate to their com-
munity where the decedents lack any heirs.

83 On the rules of inheritance in the Qur’an and Islamic law, see Q 4: 11-12; David Powers, Studies in
Qurian and Hadith: The Formation of the Islamic Law of Inheritance (1986).

84 Ibn Rushd (al-Jadd), al-Bayin wa al-Tahsil (1988), 13:326-327.

85 Ibn Rushd (al-Jadd), al-Bayain, 13:326-327. See also al-Hattab, Mawahib al-Jalil, ed. Zakariyya ‘Amirac
(1995), 8:515, who relates this view, and critiques another that upholds the validity of any wasiyya by a
kafir; Shihab al-Din al-Qarafi, al-Dhakhira, edaSa id-Ayrab (1994), 7:12.

86 Ibn Rushd (al-Jadd), a/-Bayan, 13:326-327. See also al-Qarafi, al-Dhakbira, 7:35.

87 Ibn Rushd (al-Jadd), a-Bayin, 13:326-327.-However, Ibn Rushd did note others who disagreed with
him, and held that the estate escheats to the state when there is no heir. Al-Qarafi, al-Dhakbira, 7:12, held
the same view as Ibn Rushd al-Jadd but also noted the disagreement on this issue.
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In conclusion, when a dhimmi endowed a religious institution, Muslim ju-
rists were concerned about legitimating such charitable institutions through the
law. To use Shari‘a categories to uphold non-Muslim religious institutions was
ironic, given the role of Shari‘a in ensuring a public good defined in terms of a
universalist Islamic ethos. The legal debate about the scope of the dhimmi’s power
to bequest property for religious purposes shows that Muslim jurists grappled
with the effects of diversity on the social fabric of the Islamic polity. The legal de-
bates on the issue were juridical attempts to account for and respect the dbimmi’s
conception of piety and property interests, the public good, and, for some, the
security of the Islamic polity. Regardless of the analytic route any particular ju-
rist adopted, the legal debate reveals that the dbimmi rules were hardly clear cut
indices of tolerance or intolerance, harmony or persecution. Rather they were
symptoms of the larger, more difficult, and arguably globally shared challenge of

governing amid pluralism.
Conclusion

This chapter started with an analysis of the historiography of the dbimmi rules to
suggest that any attempt to frame these rules in terms of the competing myths of
harmony or persecution is analytically reductive not to mention anachronistic.
Certainly these rules offend the twenty-frst century sensibilities; but to adopt that
sense of outrage as a starting point in the study of these rules reveals less about
the historical tradition and more about the ideological standpoint of the scholar
writing about these rules today. Rather, to understand these rules in their legal
context demands that we recognize their position relative to an imperial enter-
prise of governance, whether real or imagined. Analyzing the dhimmi rules in that
context not illuminates and explains the underlying legal logic of these rules, but
also reveals the inevitable connection between law and governance. Moreover, it
highlights the fact that the connection between law and governance is particu-
larly prominent, poignant, and even painful when a member of a minority com-
munity appeals for legal judgment. For a judge, determining the scope of accom-
modation that will be granted to a minority claimant is not an easy matter. The
more judicial and other government officials encounter the demands of diverse
communities, the more they will need to balance the communities’ demands with
the core values of the prevailing governing system. The more an official defers to
the core values as against claims of difference, the more minority groups will feel
unduly oppressed. But the more jurists accommodate the demands and values of
the “other”, the more they may undermine the integrity and sovereignty of the
prevailing legal and political order.
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As cases from different jurisdictions reveal, diversity poses profound chal-
lenges to a legal system, given the degree to which the law is in a mutually con-
stitutive relationship with the prevailing enterprise of governance. This is hardly
unique to Islamic law. Rather, it has been and remains a feature of contemporary
legal systems around the world today. For instance, in the twentieth century,
the US. Supreme Court constitutionally justified limiting the religious free-
dom of Jehovah’s Witnesses in the name of national security and well-being. In
Minersville School District v. Gobitis (1940), Lillian and William Gobitis were
expelled from the public schools of Minersville School District for refusing to
salute the US. flag as part of a daily school exercise as required of all students by
the local school board.* Justifying the court’s decision, Justice Frankfurter wrote:

The flag is the symbol of our national unity, transcending all internal differences, how-
ever large, within the framework of the Constitution. This Court has had occasion to
say that “... the flag is the symbol of the nation’s power,- the emblem of freedom in its
truest, best sense. ... it signiﬁcs government resting on the consent of the governed;
liberty regulated by law; the protection of the weak against the strong; security against
the exercise of arbitrary power; and absolute safety for free institutions against foreign

ression”.
aggression”.

For Frankfurter J., national unity is an essential condition for order and wellbeing:
“[n]ational unity is the basis of national security”?° Recalling al-Shirazi’s concern on
security and charitable endowments, Frankfurter Js remarks suggest that to exempt
the children from saluting the flag would threaten national unity and security.””
In more recent years, countries in Europe and North America have increas-
ingly issued (and passed) legislation that bans certain forms of veiling for Muslim
women. Muslim women who wear the veil are often (re)presented as threats to
security, the national polity, or as outsiders whose religious beliefs make them
incapable of truly being “one of us”?* The creation of mosques has also become

88 Minersville School District v. Gobitis, 310 U.S. 586 (1940).

89 Gobitis, 310 US 586 at 596.

90 Gobitis, 310 US 586 at 595. Frankfurter J. was aware of the stakes at issue in this case. The claims of a
religious minority are wcighcd against the demands of the polity for national wcﬂ-bcing and order. The
legislation at issue is neither specific nor particular; it is a general rule of law that is well within the power
of the legislature to put into effect. Frankfurter J. seemed especially compelled to respect the power of the
legislation in matters such as education, as the court lacks the competence to advise on education policy.
91 Notably, the case was overturned three years laver in West Virginia State Board of Education v. Barnette.
West Virginia State Board of Education v. Barnette, 319/US 624 (1943). Nonetheless, Gobitis is a reminder
that no political system is immune from the challenges'of governing amidst pluralism.

92 Examples of such cases are from France, the ‘United Kingdom, and the United States. For a case
where a covered Muslim woman was denied-French citizenship because her religious beliefs were
deemed incompatible with French core values, see In re: Mme M (Case #286798). Le Conseil d’Etat
[http://www.conseil-ctat.fr/ce/jurispd/index_ac_1do82o.shtml] (accessed on September 23, 2008). For
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a point of concern for countries such as Switzerland and the United States. In
Switzerland, a campaign that featured an ominous image of a covered Muslim
woman standing next to missile-like minarets emanating from the Swiss flag galva-
nized the populace such that it passed a referendum that constitutionally banned
the erection of any minarets in the country.”

Ironically, contemporary concerns about Muslims in Europe and North America
have more in common with the dbimmi rules than many may realize. In both
cases, legal and political arguments are used to regulate the bodies of the “Other”
in a manner that is linked to majoritarian values that are deemed to animate and
legitimate the governing regime. Whether in the Islamic or liberal constitutional
case, both share in the very human phenomenon of addressing anxieties about
the public good by targeting those who are different and, quite often, powerless
to resist.

a UK case in which a high school girl’s desire to wear a jilbab, in contradiction of school policy, was trans-
formed into a symbol of extremism and threat to others, see Shabina Begum (respondent) v. Headteacher
and Governors of Denbigh High School (appellants), [2006] UKHL 1s. For a US case in which a niqab
wearing Muslim woman was held to legal standards that ignored her status as an American citizen, see
Sultaana Lakiana Myke Freeman v. State of Florida, Department of Highway Safety and Motor Vebicles
Mp/ sDo3-2296, 2005 Fla Dist. Ct. App. LEXIS 13904 (Court of Appeal of Florida, Fifth District,
September 2, 2005).

93 Christopher Caldwell, “No Minarets, Please”, The Weekly Standard 1s, no. 3 (December 14, 2009);
Bandung Nurrohman, “A lesson to draw from the Swiss ban on minarets”, The Jakarta Post, 15 December
2009, 7.



|

© BREPOLS PUBLISHERS
THIS DOCUMENT MAY BE PRINTED FOR PRIVATE USE ONLY.
IT MAY NOT BE DISTRIBUTED WITHOUT PERMISSION OF THE PUBLISHER.



WESTERN LEGAL COLLECTIONS IN THE
TWELFTH AND THIRTEENTH CENTURIES

Ken Pennington

Catholic University of America

Law became an academic discipline in the Latin West duringlate eleventh and ear-
ly ewelfth centuries. The foundations of this “Renaissance of Law” was Justinian’s
codification of Roman law in the sixth century.’ The recovery of Justinian’s leg-
islation was, however, a slow and challenging task. The only part that seems to
have survived intact in the West was his Institutes. The other sections, the Digest,
the Codex, and Justinian’s later legislation, the Novellae, seem to have circulated
in pieces or as older abbreviations. While Justinian’s codification was being reas-
sembled in Italy, Trans-Alpine scholars fashioned new abbreviations and some
translations of Roman law texts. Like the Italians they had awaken to the im-
portance of Roman jurisprudence for contemporary legal problems that could
not be resolved adequately with Germanic customary law. Their books began to
circulate in the early twelfth century North of the Alps. The glosses in the mar-
gins of these works indicated they were used to teach. They remained sources of
Roman legal concepts and principles North of the Alps during the twelfth cen-
tury, but their influence and significance waned as law schools were established
in in Southern Europe. No major center of legal studies emerged where they were
used. Abbreviations were not enough. After Gratian finished the last, massive
recension of his Concordia discordantium canonum c. 1140 Northern canonists
continued the tradition of abbreviating legal texts and produced a large number
of shorten versions of Gratian’s text.

The first task that confronted the first teachers of law in Italy at the end of the
cleventh century was the reconstruction of the complete texts and the transla-
tions of those sections that were in Greek. The result was a medieval construct of
Justinian’s codification that resembled but differed from the original.* The me-
dieval Digest and Codex, just as their forerunners in Justinian’s codification, were

1 Pennington, “Corpus iuris civilis’, Dictionary of the Middle Ages (1983) vol. 3, 608610.

2 Charles M. Radding and Antonio Ciaralli, 7he Corpus iuris civilis in the Middle Ages: Manuscripts and
Transmission from the Sixth Century to the Juristic Revival (2007); on the stages in which the Digesr was
recovered, see Wolfgang P. Miiller, “The recovery of Justinian’s Digest in the Middle Ages”. Bulletin of
Medieval Canon Law 20 (1990) 129. On the manuscript tradition of the Institutes, see Francesca Macini,
Sulle tracce delle istituzioni di Giustiniano nellalto medioevo: I manoscritti dal VI al XII secolo (2008).

Religious Minorities in Christian, Jewish and Muslim Law (5"~15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John ToLAN (RELMIN, 8) pp. 77-98
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divided into books, the books then subdivided into titles and each title contained
subchapters of excerpts of the Roman jurisconsults (Digesz) or laws (Codex). The
medieval Corpus iuris civilis was known as the Littera Bononensis. Since the Digest
was not recovered in one piece, the early teachers of law, called glossators because
they “glossed” their texts, divided the Digest into three sections: Digestum vetus,
corresponding to Book one, title one, law one to Book 24, title two (in modern
citation Dig. 1.1.1 to Dig. 24..2), Infortiatum, Dig. 24.3 to 38.17, Digestum novum,
Dig. 39.1 to s0.17. The Codex was separated into two parts, books 1 through 9 and
books 10 to 12. The other important difference between the medieval and classical
text was that the Novellae were ordered very differently from Justinian’s arrange-
ment. The various titles were placed in nine “collationes” and the entire work was
called the Authenticum. The abbreviated texts of Justinian’s legislation that were
added to the margins of the Codex were called “authenticae”. Perhaps the jurists’
most important work in the dawn of western jurisprudence was to integrate texts
of Justinian’s later legislation into the margins of the Codex.’ The final medieval
version of Justinian’s codification was not finished until ¢. 1120, but the jurists
continued to add additional legal texts until the fifteenth century. From the late
eleventh century the books of Justinian’s codification became the /7b#i legales that
were taught in the schools and used in the courts of continental Europe.*
Several points should be emphasized. The beginnings of western jurisprudence
were based on the authority of ancient and Byzantine Roman legal texts. Justinian’s
codification was a “Christianized” Roman law which enhanced its authority. Its
Christian heritage was an important factor in its acceptance. The first known
teachers of law, Pepo and Irnerius, began to teach the texts in Bologna without any
mandate from secular or ecclesiastical rulers. The response of students was swift
and remarkable. Bologna very quickly became the center of European legal studies.
The literature that these texts inspired, more than the texts themselves, was
crucial for establishing law as a foundation stone of medieval society.s There is
scant manuscript evidence for Pepo’s teaching,® but hundreds of glosses and the

Radding and Ciaralli’s book should be read with caution. Their descriptions of the manuscript traditions
is good; their conclusions less so, especially their chapter on the Codex.

3 Pennington, “The Beginning of Roman Law Jurisprudence and Teaching in the Twelfth Century: The
Authenticae”, Rivista internazionale di diritto comune 22 (2012) 3553.

4 On the Libri legales and their role in the law schools, sce the chapter of Michael H. Hofflich and
Jasonne M. Grabher, “The Establishment of Normative Legal Texts: The Beginnings of the fus com-
mune”, The History of Canon Law in the Classical Period, 11401234: From Gratian to the Decretals of Pope
Gregory IX, edd. Wilfried Hartmann and Kenneth Pedhington (2008) 121.

s Hermann Lange, Romisches Recht im Mittelalter, {.Dje Glossatoren (1997) and Lange and Maximiliane
Kriechbaum, Romisches Recht im Mittelalter, 25 Die Kommentatoren (2007) are the best introductions to
the literature produced by the medieval civilians-{ie-teachers of Roman law).

6 Luca Loschiavo, “Secundum Peponem dicitur ... G. vero dicit: In margine ad una nota ctimologica da
Pepo ad Ugolino’, Rivista internazione di diritto comune 233249,
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marginal authenticae are attributed to Irnerius in early Roman law manuscripts. In
the mid-twelfth century, the “four doctors” of Roman law at Bologna, Bulgarus,
Martinus, Jacobus and Ugo, glossed and commented on the /ibri legales, advised
emperors, and trained the next generation of jurists. Three of the most important
were Johannes Bassianus, Placentinus and Azo.” The capstone of this first stage
of medieval jurisprudence stimulated by the /ibri legales was the Ordinary Gloss
of Accursius from Florence that he wrote to the entire body of Roman law and
finished in the middle of the thirteenth century.®* No other jurist accomplished
that mammoth task before or after. The close connection between Roman and
canon law, the Jus commune, was already firmly established by the time Accursius
entered the law school at Bologna. Two very important early thirteenth-century
canonists, Vincentius Hispanus and Sinibaldus Flieschi (Pope Innocent IV) stud-
ied with Accursius.

In the 11205 and 11305 canon law also became an academic discipline. The
evolution of canon law was more difficult than Roman law because there were
no authoritative texts that could be used in the classroom. Although collections
of canon law texts had been compiled from the sixth century on, and a great
wave of canonistic activity began at the beginning of the eleventh century with
the Decretum of Bishop Burchard of Worms (between 1008 and 1012), none of
these private collections was suited for teaching. Further, since they were private,
the canonical collections did not have the imprimatur of Justinian’s codification.
Burchard had compiled a very large, comprehensive collection of texts and ar-
ranged them in twenty books. He seemed to recognize that the Church needed
auniversal body of law. His massive collection also can be seen as the legal begin-
nings of the reform movement within the Church.’

There was no immediate successor to Burchard’s vision. Most of the canonical
collections compiled between 10001100 were much more limited in scope. Their
main focus was not comprehensive coverage but ecclesiastical reform. Certain
areas in Central and Northern Italy, Southern and Central France, Normandy,
the Rhineland and England emerged as important centers of canonistic activity
but no one region, including Rome, dominated the compilation of texts.

7 For information about these jurists and many others, now consult Dizionario biografico dei giuristi
italiani (XII-XX secolo), edd. Italo Birocchi, Ennio Cortese, Antonello Mattone, Marco Nicola Miletti
(2013); strangely Placentinus is missing from the Dizionario.

8 Lange, Romisches Recht 335351; see also, Horst Heinrich Jakobs, Magna Glossa: Textstufen der legis-
tischen glossa ordinaria (2006).

9 On the Libri legales and their role in the law schools, see the chapter of Michael H. Hofflich and
Jasonne M. Grabher, “The Establishment of Normative Legal Texts: The Beginnings of the fus com-
mune’, The History of Canon Law in the Classical Period, 11401234: From Gratian to the Decretals of Pope
Gregory IX, edd. Wilfried Hartmann and Kenneth Pennington (2008)20012021. Greta Austin, Shaping
Church Law around the Year 1000: The Decretum of Burchard of Worms (2009).
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Burchard’s Decretum circulated widely. It was still being cited by canonists
in the early thirteenth century. At the end of the cleventh century, Bishop Ivo
of Chartres imitated Burchard by compiling another comprehensive canonical
collection. Ivo’s Decretum, however, did not enjoy the same wide reception as
Burchard’s. An abbreviation of Ivo’s Decretum, most likely not compiled by Ivo,
the Panormia, did have a much wider circulation but was far from a comprehen-
sive collection of canonical texts.”

Whether comprehensive or not, the eleventh-century collections shared a
number of common traits. They were all systematic collections, arranged topi-
cally. Churchmen no long found the older, chronologically arranged collections
useful. The reformers recognized that to achieve their goals they needed compi-
lations of law that provided texts to support their opinions and that emphasized
the central role of the pope in the governance of the church. Although histo-
rians have debated whether certain collections reflect a papal or an episcopal
agenda for church government or whether some collections were vehicles for
and products of the reform movement, these questions are difficult to answer.
The canonists collected a wide variety of texts from older collections. Most
of the collections dealt with many aspects of ecclesiastical life. Some of them
were obviously concerned with certain issues: papal authority, monastic disci-
pline, clerical marriage, simony, and others. Most collections, however, reflect
their authors’ search for general norms to govern ecclesiastical institutions and
to enforce clerical discipline. Historians™ attempts to describe a collection as
having a single purpose mislead readers with oversimplifications of complex
agendas. It should also not be overlooked that all these eleventh century collec-
tions were private. The papacy did not yet take any interest in shaping canonical
jurisprudence.

Before the twelfth century, canon law existed as a body of norms embed-
ded in the sources. The collections of canon law included conciliar canons, pa-
pal decretals, the writings of the church fathers, and to a more limited extent,
Roman and secular law. These collections did not contain any jurisprudence
because they existed in a world without jurists. There were no jurists to interpret
the texts, to place a text into the context of other norms of canon law, and to
point out conflicts in the texts written at various times in different places. The
evidence for this generalization lies in the margins of the manuscripts of the
pre-Gratian collections: they are almost completely empty and lack interpre-
tive glosses.

The teaching of canon law began'in'‘the early twelfth century. With the teach-
ing of canon law came jurisprudenee) Alehough the evidence is not conclusive,

10 Christof Rolker, Canon Law and the Letters of Ivo of Chartres (2010).
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Gratian of Bologna was probably the first person to begin teaching canon law. He
chose the city of Bologna to establish his studio, most likely because the city had
already become an important center for teaching Roman law. Until recently the
only secure fact that we knew about Gratian was that he compiled a collection of
canons entitled the Concordia discordantium canonums, later called the Decretum.
We also knew that Gratian’s Decretum very quickly became the most important
canonical collection of the twelfth century. It later became the foundation stone
of the entire canonical tradition and the first book of the Corpus iuris canonici.
It was not replaced as a handbook of canon law until the Codex iuris canonici of
1917 was promulgated.

Since the ground breaking discovery of Anders Winroth we have learned
much more about Gratian. Winroth discovered four manuscripts of Gratian’s
collection that predated the vulgate text of the Decretum. Since then another
manuscript of an early recension of Gratian has been discovered in the monastic
library of St. Gall, Switzerland. Although all five manuscripts must be studied in
detail before we fully understand their significance, some conclusions can already
be made. The first recension of Gratian’s work was much shorter than the last
recension. The differences between the recensions mean that Gratian must have
been teaching at Bologna for a significant amount of time before he produced his
first recension and that there was a significant period of time between the early
and later recensions. Some evidence points to Gratian’s having begun his teach-
ing in the carly twelfth century; other evidence points to the 1130s. In any case,
Gratian’s last recension of his work was finished in the late 1130s or early 1140s
and immediately replaced all earlier collections of canon law in the classroom.™

Gratian became the “Father of Canon Law” because the final version of his
collection was encyclopedic and because he provided the schools with a superb
tool for teaching. His last “edition” of his Decretum was a comprehensive survey
of the entire tradition of canon law. He drew upon the canonical sources that had
become standard in the canonical tradition and assembled a rich array of texts,
about 4000 in all. His sources will never be known with certainty. He drew upon
a collection very similar to the Collectio canonum trium librorum and other cen-
tral Iralian collections. He also took much from Alger of Liege’s De misericordia
et iustitia in Causa one.” Alger’s work did not circulate in Italy, and Gratian’s
knowledge and use of Alger’s work may be evidence that Gratian studied at Laon

11 For bibliographical information about Gratian and his Decretum, see Pennington, “The Biography of
Gratian: The Father of Canon Law”, University of Villanova Law Review 59 (2014) 679706 and “La bio-
grafia di Graziano, il Padre del diritto canonico’, Rivista internazionale di diritto comune 25 (2014) 2560,
an augmented version of the English essay.

12 Robert Kretzschmar, Alger von Liittichs Traktat “De misericordia et iustitia”™: Ein kanonistischer
Konkordanzversuch zus der Zeit des Investiturstreits: Untersuchungen und Edition. (198s).
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or some other Northern school.” Gratian’s sources were variegated. He included
genuine and forged papal decretals, local and ecumenical conciliar canons, a rich
collection of writings of the writings of the church fathers — more than any other
earlier canonical collection, 1200 chapters in all - Roman law, and many citations
taken from the Old and New Testaments.

Gratian introduced jurisprudence into canonical thought. His first innova-
tion was to insert his voice into his collection to mingle with those of the Fathers
of Nicaea, St. Augustine, and the popes of the first millennium. He did this
with dicta in which he discussed the texts in his collection. Alger of Liege’s tract
may have provided Gratian with a model for presenting texts and commentary
together. Gratian, however, systematically pointed to conflicts within the texts
and proposed solutions. His use of the dialectical “distinction” was an emerging
methodology in the early twelfth-century schools. His dicza and causae made the
Decretum ideal for teaching, and it became the basic text of canon law used in the
law schools of Europe for the next five centuries.

In addition to the novelty of his dicza, Gratian created a collection of canon
law that was organized differently than any earlier collection. At the core of his
collection he constructed 36 cases (causae). In each case he formulated a problem
with a series of questions. He then would answer each question by providing the
texts of canons that pertained to it. When the text of the canon did not answer the
question without interpretation or when two canons seemed in conflict, Gratian
provided a solution in his dicta. Gratian’s hypothetical cases were effective teach-
ing tools that were ideally suited to the classroom.™*

Perhaps the most important parts of his work for the beginnings of European
jurisprudence were the first twenty distinctions of the 101 distinctions (distinc-
tiones) of the first section. In these twenty distinctiones he treated the nature
of law in all its complexity. Justinian’s codification of Roman law that was being
taught in Bologna at the time Gratian was working on his Decretum defined the
different types of law but did not create a hierarchy of laws and did not discuss the
relationship between the different types of law. Gratian did that in his first twenty
distinctions. These twenty distinctions stimulated later canonists to reflect upon
law and its sources. Gratian began his Decretum with the sentence: “The hu-
man race is ruled by two things, namely, natural law and usages” (Human genus

13 Atria A. Larson and John Wei have explored the possible connections between Gratian and the north-
ern schools, see e.g. Larson, “The Influence of the School of Laon on Gratian: The Usage of the Glossa
ordinaria and Anselmian Sententie in De penitentiz(Decretum C.33 q.3)"s Mediacval Studies 72 (2010):
197244 and Wei, Gratian the Theologian (2016160 61,8994, 152156.

14 Christoph H. E. Meyer, Die Distinktionstechnik'in der Kanonistik des 12. Jabrbunderts: Ein Beitrag zur
wissenschafisgeschichte des Hochmittelalters (2000)~Cf-the theory of John Noél Dillon, “Case Statements
(themata) and the Composition of Gratian’s Cases”, Zeitschrift der Savigny-Stiftung fiir Rechtsgeschichte,
Kanonistische Abteilung 92 (2006) 306339.
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duobus regitur naturali videlicet iure et moribus). The canonists grappled with
the concept of natural law and with its place in jurisprudence for centuries. Their
struggle resulted in an extraordinary rich jurisprudence on natural law and reflec-
tions on its relationship to canon and secular law. A very distinguished historian
has written: Gratian’s Decretum was “essentially a theological and political docu-
ment, preparing the way — and intended to prepare the way — for the practical
asserting of the supreme authority of the papacy as lawgiver of Christendom”’s
This sentence might possibly describe the purpose of Anselm of Lucca (and other
canonists of the reform period) but not Gratian’s plan for his work. If Gratian’s
goal for the Decretum were to be limited to one idea (a dubious idea) it would be
that he wanted to describe the relationship of law to all human beings. Gratian’s
purpose is clearly revealed in the first distinctions in which he analyzed the dif-
ferent types of law. Gratian’s other purpose, I would argue his primary purpose,
was to create a book for the teaching of canon law.

Although it was not a well-organized text, Gratian’s Decretum quickly became
the standard textbook of medieval canon law in the Italian and Transmontane
schools. Its flaws were minor. The revisions of his work sometimes introduced
confusion and ambiguity, but the canonists were only sometimes dismayed by his
conclusions, comments or organization. In the age following Gratian when the
study of canon law became a discipline in the schools in Italy, Southern France,
and Spain, the jurists began to fashion the first tools to construct a legal system
that met the needs of twelfth-century society. Gratian’s Decretum surveyed the
entire terrain of canon law, but his book was only an introduction to the law of
the past. Although it provided a starting point for providing solutions, it did not
answer many contemporary problems directly. The three most pressing areas in
which the jurists used the new jurisprudence to transform or to define institu-
tions were procedure, marriage law, penance, and the structure of ecclesiastical
government.'® In the first half century after Gratian, the jurists concentrated on
these problems, and their teachings and writings vividly reflect these concerns.

The carliest changes may have been the addition of chapters to Gratian. They
were inserted into the text itself or added to the margins. Although the canon-
ists of the twelfth century called them paleae, they did not know from whence
the term came. Huguccio conjectured that the word meant “chaff” added to the
good grain; other authors thought that the term was derived from the name of
Paucapalea, one of the first commentators on the Decretum. He, they surmised,
had been responsible for the paleae added to Gratian’s text. Later canonical col-
lections, especially Compilatio prima, also added canons that had been omitted by

15 Richard Southern, Scholastic Humanism and the Unification of Europe (Oxford: Blackwell, 1995) 305.
16 Atria Larson, Master of Penance: Gratian and the Development of Penitential Thought and Law in the
Tuwelfth Century (2013) is an excellent example how Gratian’s text forged a jurisprudence.
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Gratian from earlier collections. Almost all of the earliest manuscripts contained
glosses that referred to canons in Burchard’s Decretum and to the relevant parts
of Lombard law. Gratian did not use Burchard, and these glosses suggest canons
that he might have considered. The citations to Lombard law underline the im-
portance of Germanic customary law in Northern Italy.

Many reasons compelled the papacy to take notice of the law school at
Bologna. The Church had become much more juridical during the course of the
twelfth century. St. Bernard’s famous lament in his letter to Pope Eugenius IIT
(1153) that the papal palace is filled with those who speak of the law of Justinian
confirms what we can also detect in papal decretal letters. The new jurisprudence
influenced the arengae and the doctrine of decretals. Canonists undoubtedly
drafted these letters in the curia. The rush to bring legal disputes to Rome be-
came headlong in the second half of the twelfth century. Litigants pressed the
capacity of the curia to handle their numbers. Popes delegated many cases to
judges-delegate, but the curia was still overburdened.

Although papal decretal letters surpassed the Decretum as the basic texts
for the study and practice of canon law by the beginning of the thirteenth cen-
tury, Gratian’s Concordia reigned without significant rivals in the schools and
the courts from ¢. 1140 to 1190. Perhaps the most significant aspect of canon
law’s entry into the law schools of Europe was it relationship with Roman law.
Gratian incorporated much Roman procedural law into his Decresum. His suc-
cessors employed the jurisprudence of Roman law to shape and explain canonical
institutions. By the second half of the twelfth century, no jurist could be ignorant
of either canonical or Roman jurisprudence. Contemporary jurists called this
jurisprudence the Jus commune. It was not a set of laws but a construct of princi-
ples, concepts and norms that reigned in Europe until the seventeenth century.”

The second half of the twelfth century witnessed a transformation of canon
law from a discipline based on the explication of Gratian’s Decretum to a legal
system based on papal decretals. This sea change in the sources of law demanded
a change in the books used to study, teach, and interpret canon law.® Bernard
of Pavia, also known as Bernardus Balbi or Bernardus Papiensis, inaugurated the
age of the decretalists, those jurists who concentrated on papal decretals in their
teaching and writing. He had glossed Gratian’s Decrezum during the 1170s, begin-
ning his career at Bologna in the age of the Decretists. Like his teacher, Huguccio,

17 For an extended discussion of the Ius compupe, see Manlio Bellomo, L'’Europa del diritto comune
(1989); also Pennington, “Learned Law, Droit*Savaitt, Gelehrtes Recht: The Tyranny of a Concept”,
Rivista internazionale di diritto comune s (1994197209 and Syracuse Journal of International Law and
Commerce 20 (1994) 205215.

18 The best guide to what follows are the essays-in~The History of Canon Law in the Classical Period,
11401234: From Gratian to the Decretals of Pope Gregory IX (2008) and the individual biographies in
Dizionario biografico dei giuristi italiani (XIIXX secolo).
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Bernard followed a “cursus honorum” that became a common pattern for jurists
in the thirteenth century. He studied and taught at Bologna, became provost of
Pavia in 1187, bishop of Faenza in 1191, where he succeeded Johannes Faventinus
to that episcopal seat, and then, in 1198 he became bishop of Pavia. As a canonist
Bernard’s importance was that he gave form and organizational principles to the
study and teaching of papal decretals that remained standard in the schools for the
rest of the Middle Ages and into the early modern period. He compiled a collection
of decretals and other texts that Gratian had excluded and called it a Breviarium
extravagantium. Every later collection of papal decretals adopted Bernard’s organi-
zational pattern. After the compilation of Compilationes secunda and tertia after
¢. 1210, Bernard’s Breviarium was cited as Compilatio prima by the canonists.

Bernard’s Breviarium was a breakthrough for canonistic scholarship. Papal
decretals had begun to occupy an ever more important position in canon law
since the 1160s, but the canonists had not yet devised a way to deal with them.
Small, unsystematic collections were first compiled and often attached as appen-
dices to Gratian’s Decretum. Gradually larger collections were made, but since
they were usually not arranged systematically, they were difficult to use, consul,
and impossible to teach.

Bernard compiled his Breviarium between 1189 and 1190, while he was prov-
ost of Pavia. The new collection took the school at Bologna by storm. Although,
like Gratian’s Decretum, it was a private collection, the canonists immediately
used it in their classes and wrote glosses on it. Bernard’s Brevariuum served as an
introduction and as a blueprint for a new system of canon law.

In his prologue to the collection, Bernard wrote that “he had compiled ‘de-
cretales extravagantes  from both new law and old law and organized them under
titles”. Bernard was modest. He revolutionized the study of the “ius novum”. Some
carlier collections had been arranged according to titles, but none as systemati-
cally as Bernard’s. Roman law once again provided the canonists with a model.
The titles of Bernard’s collection in books one and two follow the organization of
Justinian’s codification. With the structure of his collection Bernard underlined
the interdependence of Roman and canon law in the late twelfth century and
reminded students of canon law that Roman law was essential for their studies.

Bernard did not imitate Digest by dividing his collection into a large number of
books. He divided his compilation into five books, cach with a general subject. Later
canonists used the mnemonic verse “Iudex, Iudicium, clerus, connubia, crimen
(Judge, Court, Clergy, Marriage, and Crime)” to remember the contents of each
book. Bernard’s division into five books was used by almost every later collection.

Bernard collected more than recent papal legislation. When he wrote that he
had compiled a collection of “extravagantes” he meant all materials that circulated
independently of Gratian. He included many canons from ancient councils and
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synods, a large number of letters of Pope Gregory I, and many letters of pre-Gra-
tian popes. The bulk of his collection, however, consisted of the decretals of Pope
Alexander ITI (11591181). Alexander’s legislation had exercised an decisive influence
on canon law, and the canonists had recognized his importance. Bernard included
three texts of Pope Gregory VIII (1187) and three of Pope Clement III (11871191).
These decretals, together with the fact that Bernard called himself the provost of
Pavia — he held that post until 1191 when he became bishop of Faenza — establish the
dates between which Bernard must have put the finishing touches on his collection.

The jurists immediately began to teach Bernard’s Breviarium at Bologna and
produced a number of commentaries on it. In Northern Europe they also tinkered
with his text by adding decretals to it. Their innovations were not new. Canonists
had added material to established private collections for centuries. The Pseudo-
Isidorian Decretals, Burchard of Worm’s and Ivo of Chartres’s collections, 7he
Collection in 74 Titles, and Gratian’s Decretum had all undergone minor changes
in their texts introduced by anonymous jurists. These collections were “collec-
tiones vivantes’, and their texts reflected their use. In Bologna by the end of the
twelfth century, perhaps because the jurists’ commentaries on the collections froze
them in the form in which they were received, this practice of cheerfully alter-
ing canonical texts diminished but did not completely disappear. In Northern
Europe, the practice continued until well into the thirteenth century.

In 12091210 Pope Innocent I1I (11981216) authenticated Petrus Beneventanus’
collection of his own decretals. This action marked the first time that a pope had
endorsed a private canonical collection.” The canonists quickly adopted the text
in the schools and called it Compilatio tertia. The papal imprimatur helped to
assure its success. A short time later, Johannes Galensis (John of Wales) com-
piled Compilatio secunda, and, although unaided by papal approval, his collection
became a “received text” in the law schools. Their success was probably due as
much to their timingas to their editorial skills. The schools and the courts needed
certainty. Papal decretals were now providing that certainty. Decretals also pro-
vided another key element in canon law. They contained decisions that the papal
curia had rendered on cases appealed to Rome. They were, in other words, case law
rather than statements of law or legal principles. These appellant decisions pro-
vided canonists with a rich lode of problems and situations on which to develop a
sophisticated jurisprudence.?® Canon law remained a “case law system” until 1917.

Pope Innocent III was the first pope to issuc a legal collection of his own
legislation when he promulgated the canons of the Fourth Lateran Council

19 Pennington, “The Making of a Decretal Callectiont The Genesis of Compilatio tertia’, Proceedings of
the Fifth International Congress of Medieval Canon-Law; Salamanca 1976 (1980) 6792.

20 c.g. the rich commentaries on Honorius I1I’s Ezsi membra, Pennington, A Representation in Medieval
Canon Law”, The Jurist 64 (2004) 361-383.
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(November 1215) as a separate collection. They were immediately glossed and
taught in the schools. A short later, Johannes Teutonicus compiled a new col-
lection of Innocent’s decretals into which he incorporated the Fourth Lateran
conciliar canons. Innocent refused to authenticate the collection, but, undaunted,
Johannes provided his collection with an apparatus. In spite of the pope’s disap-
proval, after the pope’s death (July 1216) Compilatio quarta was accepted by the
schools.* This was a significant sign that canon law was not yet under the control
of Rome. This would change during the course of the thirteenth century.

After 1217 the Studio in Bologna was dominated by one figure, Tancred of
Lombardy, often referred to as Tancred of Bologna. Pope Honorius III selected
him to compile a collection of his decretals sometime before 1226. By this time
Tancred’s stature was so great, and his rivals so few, that it is difficult to imagine
whom Honorius might have chosen other than the archdeacon. Honorius chose
Tancred and by doing so he also set a precedent. Canonical collections would no
longer be the products of initiatives of private jurists; with only a few exceptions
popes began to order collections of their decretals. With Compilatio quinta the
papacy took control of its law. For the next century decretal collections were “of-
ficial” compilations, ordered by the papacy, and sent to the law schools. The age
of the “private” decretal collection had momentarily passed.

The last major figure in the period before 1234 was the Catalan Dominican,
Raymond of Penyafort. He had studied at Bologna and then taught law between
1218 and 1221. After his return to Barcelona, he entered the Dominican order in
1222. Pope Gregory IX summoned him to Rome in 1230 and asked him to com-
pile a new compilation of canon law that would replace all the earlier collections
of decretals with one volume. We do not know if he worked alone or with other
jurists in the curia. In his bull, Rex pacificus, with which Gregory promulgated
the new collection in 1234, he called Raymond’s work a Compilatio, but the can-
onists quickly adopted the name Decretales Gregorii noni. Along with Gratian’s
Decretum, it became the most important collection of papal decretals in the
schools and in the courts of Europe. It was also known as the Liber extra (‘'The
book outside Gratian’s Decretunz).

Like the medieval civilians, the canonists who taught and interpreted
Gratian’s Decretum and the collections of decretals created an enormous body
of literature. At first, in imitation of the Roman law jurists they wrote glosses
on their texts but soon graduated to composing summae, more expansive com-
mentaries, on them. They wrote glosses on all the different books of canon law
and eventually were recognized as the standard, ordinary glosses in the schools

21 Pennington, “The Fourth Lateran Council, its Legislation, and the Development of Legal Procedure”,
Texts and Contexts in Legal History: Essays in Honor of Charles Donahue, ed. John Witte, Jr., Sara
McDougall, Anna di Robilant (2016).
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and the courts. From the middle of the thirteenth century, the canonists began to
write massive commentaries on the standard decretal collections. Two jurists are
particularly important illustrations of this development in the thirteenth century:
Pope Innocent IV and Hostiensis.

Pope Innocent IV wrote a detailed and sophisticated commentary on the
Decretals of Gregory IX ¢. 1245. Every jurist from his immediate contemporaries
to Hugo Grotius in the seventeenth century cited his commentary. He probably
began writing it long before he became pope and continued revising it up to the
time of his death. He also wrote a commentary on his constitutions of the First
Council of Lyon and on the additional decretals that were added to the consti-
tutions in 1246 and 1253. The work was widely distributed in manuscripts and
printed in a number of editions between 1477 and 1570.

Innocent emphasized papal authority and power in his commentary. His great
predecessor, Pope Innocent I11, had established the foundations of papal author-
ity within the church and over secular affairs. Innocent IV expanded and refined
Innocent IIT’s legislation in significant ways. He claimed that the pope could
choose between two imperial candidates, could depose the emperor (a power
he exercised at the First Council of Lyon), and could exercise imperial jurisdic-
tion when the imperial throne was vacant. Although he granted non-Christian
princes the right to hold legitimate political power, he tempered that right by
asserting that they must permit Christian missionaries to preach in their realms.
In his commentary on the bull of deposition that he had promulgated at the First
Council of Lyon (Ad apostolicae dignitatis apicem, Liber sextus 2.14.2), Innocent
made remarkable claims for papal authority. The pope did not need the council to
validate the deposition of the emperor, because only the pope, not the council, has
fullness of power. Innocent asserted that Christ had the power and authority to
depose or condemn emperors by natural right (ius naturale). He concluded that
the pope had the same authority since he held the office of the vicar of Christ. It
would be absurd, he argued, if after the death of St. Peter human beings were left
without the governance of one person (“regimen unius personae”). Few popes in
the Middle Ages made a more powerful argument for the legitimacy and justness
of papal monarchy. Few popes, if any, were more learned in canon law.»

Hostiensis (Henricus de Segusio) (c. 12001271) was a contemporary of
Innocent IV. These two jurists dominated the second half of the thirteenth cen-
tury. Hostiensis wrote a massive commentary on the Decretals of Gregory IX
and on the Decretals of Innocent IV. He also wrote a Summa on the Decretals
of Gregory IX. He worked on his cémmentary over his entire life and finished

22 Sce Alberto Melloni, Innocenzo IV: La concezione e lesperienzadella cristianita come regimen unins
personae (1990).
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its final redaction just before his death. His work circulated widely and became
a touchstone for all later canonists.”

Although the canonists continued to write commentaries on the /ibri le-
gales during the fourteenth and fifteenth centuries, another literary genre emerged
and became important: consilia. The jurists wrote consilia to advise litigants and
judges in court cases. We have consilia that date back to the late twelfth and early
thirteenth centuries, but they become genre of great significance in the first half
of the fourteenth century. The purpose of the consilia was practical: to advise
litigants and judges on specific legal issues raised by a particular case. Consilia
quickly became a major source of jurisprudence in the Jus commune. The four-
teenth and fifteen centuries have been called the “Age of Consilia”. The jurists
wrote thousands of consilia, and some jurists earned considerable fees by writing
them. Baldus de Ubaldis (t1400) wrote several thousand consilia and reputedly
carned a substantial portion of his income from them.*

Codification and Books of Canon Law in the Thirteenth Century

If he had seen the canon law curriculum at the Law School at Bologna c. 1300,
Gratian would have been pleased and surprised. He would have been pleased that
his book still occupied a central place in the study of canon law. Every student
of law studied the Decretum. He would have been surprised that Dante Aligheri
placed him in Paradiso. Not many poets have bestowed honors on jurists. He
would not have anticipated the complete triumph of the papal decretal. Gratian
understood canon law as being based on many different kinds of authoritative
texts. By the end of the thirteenth century, however, the canonists were transfixed
by the papal decretal.

Since the early thirteenth century when Pope Honorius III commissioned
Tancred of Bologna to compile a collection of his decretals, popes had followed
his lead. Pope Boniface VIII (12941303) — who was not a jurist admired by Dante
— established a committee of canonists to compile a collection of his own decretals,
Pope Innocent IV’s decretals, conciliar canons from Lyon I and II, and other papal
decretals that had circulated in other private thirteenth-century collections. This
collection of canon law was called the Liber Sextus. Although it was divided into five
books and organized like every collection since Bernardus of Pavia’s Breviarium, it
derived its name from being the sixth book added to the five books of Gregory IXs
Decretals. Boniface promulgated the new collection on 3 March, 1298 and sent it to

23 Pennington, “Enrico da Susa (cardinale Ostiense)”, Dizionario biografico dei ginristi italiani (secc.
XIIXX), edd. Italo Birocchi, Ennio Cortese, Antonello Mattone, Marco Nicola Miletti, Dizionario dei
giuristi italiani (XIIXX secolo) (2 vols. 2013) 1.795798.

24 Pennington, “Baldus de Ubaldis’, Rivista internazionale di diritto comune 8 (1997) 3561.
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all the major schools of canon law. Just as Gregory IX wanted his collection to be a
comprehensive and exclusive collection of canonical norms from Gratian to 1234,
Boniface’s collection was to be the sole witness of papal decretal legislation from
1234 to 1298. The canonists continued to cite decretals that had not been included
in the collections but only rarely. The papacy had put its firm stamp on canon law.

During the fourteenth century, two more papal collections appeared. Pope
Clement V (13051314) ordered a collection of his decretals be compiled that
also included the canons of the Council of Vienne (13111312). He died before
the collection could be properly promulgated. His successor, Pope John XXII
(13161334), a distinguished jurist himself, had the collection revised and issued
the new collection on 25 October 1317. In the canonical literature this collection
was named the Constitutiones Clementinae.

The Clementinae was the last official collection promulgated by the medi-
eval papacy. There were two more private collections that were accepted by the
schools: the Extravagantes Johannis XXII and the Extravagantes communes. The
Extravagantes Johannis XXII contained twenty decretals issued by Pope John XXII
during his pontificate. The Extravagantes communes evolved later. The collection
contained seventy canons from an array of late medieval popes. The schools ac-
cepted these collections, and the canonists wrote extensive commentaries on them.

These facts raise a question about Western canon law that is very difficult to
answer. Why did the popes stop promulgating decretal collections after 1317 and
not consider a new papal collection of decretals until the end of the sixteenth
century? It seemed as if the papacy had taken control of its legal system between
1226 and 1317. It promulgated its law officially, following the model established long
before by the Emperor Justinian. Although the decretal collections were not com-
prehensive statements of law like Justinian’s, they provided the law schools with
fundamental tools for teaching law. During the thirteenth and early fourteenth
centuries one might conclude that the popes perceived their legal role and their
authority within the Church much as modern governments do when they exercise
control of their legal systems within their territorial states. Like modern govern-
ments the popes promulgated, shaped, authenticated, and controlled their legal
systems. This model ends after 1317. There were no papal collections of canon law
until Pope Gregory XIII promulgated a unified Corpuss inris canonici in 1580. Much
later Pope Benedict XIV (17401758) issued a volume of his decretals and Pope
Pius X (19031914) published five volumes of his acts in the early twentieth century.

Although a definitive answer cannot be given, several observations can be
made. First the question reflects gt eonception of how legal systems should
be structured and not theirs. Nosmedieval or carly modern jurist considered
any institution (state) to be the sole_producer and repository of law. Second,
a new type of collection of papal judicial decisions arose in the fourteenth

© BREPOLS PUBLISHERS
THIS DOCUMENT MAY BE PRINTED FOR PRIVATE USE ONLY.
IT MAY NOT BE DISTRIBUTED WITHOUT PERMISSION OF THE PUBLISHER.



WESTERNLEGALCOLLECTIONSINTHETWELFTHAND THIRTEENTH CENTURIES 91

century, the Decisiones Romanae Rotae. It reported the cases of the papal Court
of Audience that was known as the Rota. This court began to carry the main
case load of the papal curia at the end of the thirteenth century. Scholars have
attributed the collection to one of two Englishmen, Thomas Falstaff and William
Bateman. Falstaff was an auditor for the Rota in the middle of the fourteenth
century. He also worked in the papal court at Avignon. In either case it may not
be by chance that an English jurist conceived of collecting the cases of a single
court. The English Year Books that contained the reports of the English Royal
courts may have provided a model for the work.

During the thirteenth and fourteenth centuries popes participated less and
less in the daily work of the papal court. Whereas carly papal decretals contained
decisions in which the pope sometimes, if not always, heard the cases, by the
fourteenth century papal letters were no longer the primary vehicles for report-
ing the judicial activity of the papal curia. It was during this time that the judicial
office of the curia became known as the Roman Rota. Papal auditors (auditores)
commonly heard the cases that were appealed to Rome. When Pope John XXII
(13141334) promulgated the decretal Ratio iuris (1332) in which he granted audi-
tors ordinary power to hear cases, the pope confirmed a practice that had been
in place for more than a century. During the fourteenth century the “Decisiones”
or “Conclusiones” of the Rota were gathered together and manuscripts of them
circulated widely. These decisions of the Rota became another source of au-
thority within canon law. By the fifteenth century the Sanctae Romanae Rotae
Decisiones were published each year. This practice continues until the present day.
A consequence of this institutional development was that collections of papal
decretals became far less relevant for canon law.

The decretal collections of the thirteenth and carly fourteenth century re-
mained the cornerstones of canonical jurisprudence. They were the /ibri legales
that were used in the classrooms and the courtrooms of Europe. In the second
half of the sixteenth century, the papacy decided to revise these standard texts of
canon law. In 1566 Pope Pius V convened a committee to examine the compli-
cated textual basis of the /ibri legales, especially the texts in Gratian’s Decretum.
These scholars were called the Correctores Romani. The committee was guided
in part by one of the most brilliant scholars of the age, the Spaniard, Antonio
Agustin. Pope Gregory XIII promulgated a new Corpus iuris canonici based on
the careful scholarship of the Correctores Romani 1580. It was printed for the first
time in Rome during 1582. Antonio Agustin’s work De emendatione Gratiani
is a window into the work of the Correctores. Pope Gregory XIII's revised and
authenticated version of the standard texts of canon law remained in force until
the Codex iuris canonici was promulgated in 1917.
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The Books of Feudal Law

In the middle of the twelfth century the jurists began to collect texts and gather
them together that treated the rights and obligations of lords and vassals who
were bound by feudal contracts. By the thirteenth century, these books were used
to teach in the law schools. The law regulating the relationships of lords and
vassals in the period before about AD 1000 was primarily based upon unwritten
customary usages. The sources from the period 8oo1000 contain terms like lord
(dominus), vassal (vassalus), fief (beneficium or feudum) that later jurists would
carefully analyze and define. Historians have learned that when they find these
words in carly medieval sources, they cannot simply assume that the words de-
scribe the lord and vassal relationship that is found in later feudal law, in which
a lord bestowed a fief upon a vassal in return for military service and the vassal
swore homage and fealty to the lord.

In the period from 800 to 1150, the word that described a fief (sometimes, but
notalways, a piece of land) was generally beneficium. Although the word feudum,
from which the English word feudal is derived, is found in early sources, it re-
placed beneficium as the standard word to describe a fief only during the twelfth
and thirteenth centuries. At the same time the law governing the bestowal of fiefs,
the rights of lords and vassals, and the complicated property rights of fiefs emerge
from unwritten, ill-defined, customary chaos in which rules and principles were
fluid. For political relationships the feudal contract had several advantages over
a contract in Roman law. The feudal contract could be inherited and broken for
political reasons. When a feudal contract passed from one generation to another,
the bonds that the contract cemented were renewed in public ceremonies that
reminded each party of its obligations and duties.

Law can exist without jurisprudence, but law without jurisprudence is uncertain.
Unless there are jurists to interpret the law, the rights of persons cannot be secure.
Before about 1100 Europe was a land without jurists and without jurisprudence.
In the first half of the twelfth century the study of law in schools began in north
central Italy, especially in the city of Bologna. A professional class of jurists began
to teach, practice, and participate in the exercise of power in the courts of the no-
bility and the governmental institutions of the Italian towns. They used Justinian’s
codification of the sixth-century Corpus iuris civilis (Collection of civil law) as the

25 Peter Weimar, “Die Handschriften des ‘Liberfetidofum’ und seiner Glossen”. Rivista internazionale di
diritto comune 1(1990): 3198. Gérard Giordanengo, Le,droit féocal dans les pays de droit écrit: Lexemple
de la Provence et du Dauphiné, XII-début X[V 'siécle (Rome: Ecole Frangaise, 1988). Also his essays
“Epistula Philiberti”. Féodalités et droits savantsdansleMidi médiéval (1992) and “Consilia feudalia”. Lega/
Consulting in the Civil Law Tradition, edited by Mario Ascheri, Ingrid Baumgirtner, and Julius Kirshner
(1999). Giordanengo has done the best work on French feudal law.

© BREPOLS PUBLISHERS
THIS DOCUMENT MAY BE PRINTED FOR PRIVATE USE ONLY.
IT MAY NOT BE DISTRIBUTED WITHOUT PERMISSION OF THE PUBLISHER.



WESTERNLEGALCOLLECTIONSINTHETWELFTHAND THIRTEENTH CENTURIES 93

text upon which they commented and with which they taught. Gratian produced
abook of canon law upon which the jurists based the study of ecclesiastical (canon)
law. These books became the standard /i67i legales (law books) for the study of law,
the ius commune, in the schools and for the practice of law in the courts.

There were no books for feudal law. Because secular and ecclesiastical insti-
tutions were involved in legal relationships that were feudal, there was a need
for written law and a jurisprudence that would provide an interpretive tool to
understand it. Monasteries had feudal ties with persons and institutions. Bishops
had feudal relationships with men and towns. Towns had feudal contracts with
other towns and persons. The nobility had traditional feudal contracts with vas-
sals but also with towns. Feudalism had become much more than a contract that
regulated and defined a relationship between a lord and a vassal. Lawyers who
studied the new ius commune at Bologna and other schools quickly realized that
texts were needed. Mid-twelfth-century jurists began to organize the study of
feudal law around a diverse set of texts. The most unusual was the central role that
aletter of Fulbert, the bishop of Chartres in the early eleventh century, played in
the development of feudal law.

William V, the count of Poitou and duke of Aquitaine, had asked Fulbert for
advice about the obligations and duties that a vassal owed to alord. William had
troubled relationships with his vassals. In his reply (c. 1020) Fulbert wrote a short
treatise on feudal relationships that circulated fairly widely. Its future as a funda-
mental legal text was assured when Bishop Ivo of Chartres (10911115/1116) placed
it in his canonical collections. Around 1120 Gratian placed it in his Decretum
where it became a locus classicus for canonistic discussions of the feudal contract
and the relationship of lord and vassal. Fulbert told William that when a vassal
took an oath to his lord, six things were understood to be contained in it whether
explicitly expressed or not: to keep his lord safe, to protect him from harm, to
safeguard his secrets, to preserve the lord’s justice, to prevent damage to his pos-
sessions, and not to prevent the lord from carrying out his duties. Fulbert alleged
that he got this list from written authorities, but his exact source, if there was one,
has never been discovered. For the next four centuries jurists cited Fulbert’s list of
obligations and duties as being central to the feudal oath of fealty.

The canonists’ discussion of this text illustrates why feudal law became so
important in the later Middle Ages. They applied Fulbert’s principles to the re-
lationship between popes and bishops, between the emperor and the pope, and
between bishops and the clerics under them. The greatest canonist of the twelfth
century, Huguccio of Pisa, noted that these principles applied to the oath that
the emperor and bishops made to the pope and that clerics sometimes made to
their bishops. Huguccio and later canonists concluded that if a cleric gave legal
assistance to litigants in a law case against the church or bishop to whom he
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had sworn an oath, he could be deprived of his benefice just as a vassal could be
deprived of his fief for the same offense. Principles of feudal law were extended
into relationships that had little to do with the traditional bond between a lord
and vassal. Canonistic commentaries also seem to have shaped the ethical and
moral standards that a vassal had to maintain. Although they certainly drew upon
unwritten customary practices, the canonists laid down the rules in their com-
mentaries on Fulbert’s letter that forbade vassals from violating the sanctity of
their lords’ women (wives, daughters, and other members of the houschold) and
from injuring their lords’ interests in court by testifying against them.*

The basic books of feudal law were formed in the second half of the twelfth
century. In the middle of that century Obertus de Orto, a judge in Milan, sent his
son Anselm to study law in Bologna. When Anselm reported to his father that no
one in Bologna was teaching feudal law, Obertus wrote two letters to his son (that
may be rhetorical conceits) in which he described the law of fiefs in the courts of
Milan. Those letters became the core of a set of texts for the study of feudal law.
Obertus put his letters together with other writings on feudal law, especially from
Lombard law, to create the first of three “recensions” of the Libri feudorum (in
the manuscripts the book was also named Liber feudorum, Liber usus feudorum,
Consuetudines feudorum, and Constitutiones feudorum). The manuscripts of the
first two recensions reveal that there was no standard text. Some of them in-
cluded eleventh- and twelfth-century imperial statutes of the emperors Conrad II,
Lothair IT, and Frederick I. Manuscripts of the second recension often contained
the letter of Fulbert of Chartres and additional imperial statutes. Typical of legal
works in the second half of the twelfth century, the jurists and scribes added
texts of various types (extravagantes) to this recension. There are almost no two
manuscripts that contain exactly the same text. The text’s entry into the schools
must have been slow because the jurists did not immediately comment on it. The
first jurist to write a commentary on the Libri was Pillius de Medicina, a jurist
of Roman law. He wrote his commentary on the second recension around 1200,
probably while he was a judge in Modena. He did not comment on all parts of the
Libri, leaving the interpretation of Fulbert’s letter to the canonists. This illustrates
an important point about feudal law in the twelfth century: its jurisprudence was
not the product of one area of law but of the ius commaune.

The final or vulgate recension of the Libri feudorum added constitutions of
the Emperor Frederick 11, the letter of Fulbert, and other texts that had circu-
lated in the twelfth-century manuscripts. Accursius, the most important jurist
of Roman law in the thirteenth contiiryywrote a commentary based on Pilius’

26 Pennington, “Feudal Oath of Fidelity and-Homage”, Law as Profession and Practice in Medieval
Europe: Essays in Honor of James A. Brundage, cdited by Kenneth Pennington and Melodie Harris
Eichbauer (2011) 93115.
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in the 1220s. It may have gone through several recensions, not all by Accursius.
Accursius also wrote the Glossa ordinaria on the rest of Roman law at about the
same time. His authority and the importance of feudal law combined to give Libri
feudorum along with Accursius’ Glossa ordinaria a permanent place in the Jus com-
mune. From the 1230s on, the Libri was included in the standard manuscripts of
Roman law that the stationers at the law schools produced for jurists, students,
and practitioners. They placed it immediately after the medieval Authenticum
(legislation of Justinian). In the fourteenth century Johannes Andreae questioned
whether the Libri feudorum had been legitimately included in the /ibri legales
since no public official had mandated its inclusion in the body of law. Johannes
presented both sides of the question, but most jurists decided that it was a legiti-
mate text because it had been accepted by custom and the schools.

Canon law continued to contribute to the jurisprudence of feudal law after
the twelfth century but did not produce any legislation as central as Fulbert’s
letter. Pope Innocent III (11981216) touched upon feudal matters in many of his
letters, two of which entered the official collections of canon law under the title
De feudis. One of these letters shaped feudal law in an important area: the right
of a lord to bestow a fief when he had taken an oath not to bestow the fief on
someone else. Feudal law in the later Middle Ages found its jurisprudential roots
in Roman law, canon law, and in secular legal systems. This cross-fertilization ac-
counts for the vigor of feudal law until the end of the sixteenth century.

The first penetration of feudal law into secular law can be found at the be-
ginning of the thirteenth century. When the commune of Milan published its
statutes in 1216, the titles that dealt with feudal law were taken primarily from the
Libri feudorum. The statutes contain an oath that a vassal took to his lord: “I swear
that I will be henceforward a faithful man and vassal to my lord. I will not lay
open to another to [my lord’s] injury what he has entrusted to me in the name of
fealty”. When the emperor Frederick II promulgated a law code for the Kingdom
of Sicily in 1231, the Constitutions of Melfi, he carefully regulated the succession
of fiefs and the rules governing the nobility in bestowing fiefs. The jurists com-
mented on Frederick’s legislation and incorporated it into the jurisprudence of
the ius commune. After the early thirteenth century many secular legal codes dealt
with feudal customs in their jurisdictions. They acknowledge a wide range of dif-
ferent practices. In Spain the Siete partidas and in France the Etablissements de
Saint Louis dealt extensively with the customary law of lords and vassals.

Feudal relationships generated legal problems and court cases in the later
Middle Ages. The carliest reports of court cases involving feudal disputes and
using feudal law date to the late twelfth century, and their numbers proliferate
during the thirteenth and fourteenth centuries. As the number of these cases in-
creased, jurists were called upon to write consilia (legal briefs) to solve them. The
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jurist who best illustrates this development is Baldus (Baldo degli Ubaldi). He
had taught for many years in the republican city of Perugia when, in 1390, Gian
Galeazzo Visconti called him to the University of Pavia. Baldus became Gian
Galeazzo’s court lawyer and devoted much of his time struggling with Visconti’s
legal problems and those of his vassals. Gian Galeazzo was attempting to assert
feudal rights over his vassals, and to support his lord, Baldus became enmeshed
in the intricacies of feudal law. He finished a commentary on the Libri feudorum
in 1393. It became the most important exposition of feudal law in the late Middle
Ages. Baldus also wrote a number of long consilia in which he tried to give le-
gal justification to the state based on feudal privileges, rights, and obligations
that Gian Galeazzo wanted to create. Baldus found it difficult to justify Gian
Galeazzo’s claims when they violated deeply embedded norms of feudal law and
the Tus commune. The result was a series of torturous and convoluted coznsilia
whose composition betrays Baldus’s ambivalence about his task.

Feudal law remained an important part of European jurisprudence until the
seventeenth century. Jurists regularly treated feudal problems in their consilia.
They also continued to write commentaries on the Libri feudorum. The last two
great commentators on feudal law were Johannes Antonius de Sancto Georgio
and Mattheus de Afflictis in the sixteenth century, who wrote extensive and
widely circulated commentaries on the Libri.

Books of the Ius proprium: Collections of Local Law

The Ius commune was the jurisprudence of the schools and the courts. It served as
aset of norms for all of Western Europe. The customary law of kingdoms and local
communities remained valid law under the umbrella of the s commune. Its norms
could and did trump those of the lus commune, but the jurisprudence of the lus
commune more often provided the interpretive framework for fashioning and in-
terpretinglocal laws, using the terminology of the medieval jurists, the iura propria.
The first European monarch to issue a code of laws for his kingdom, King Roger IT
of Sicily (1 1154), is a good illustration of the process through which Roman law
shaped local customary law.*” Rogers’s jurists produced a body of legislation that
scholars have dubbed the Assizes of Ariano but which are called “constitutiones”
in Roger’s codification. His legislation was important for several reasons: no other
secular European prince promulgated such a sophisticated body of laws in the first
half of the twelfth century; no other ruler ordered his legislation compiled into
a systematically organized collection$his legislation reveals a close connection to

27 For what follows see Pennington, AThe Birth-efthe Ius commune: King Roger II=s Legislation,@
Rivista internazionale del diritto comune 17 (2006) 140 and “The Constitutiones of King Roger II of Sicily
in Vat. lat. 8782, Rivista internazionale di diritto comune 21 (2010) 3554.
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the teaching and study of Roman law in Northern Italy; his constitutions may be
the carliest example that we have of the nascent Jus commune’s influence on secular
law; and, finally the Emperor Frederick II's commission of jurists incorporated
more than half of his legislation into the Constitutions of Frederick II in 1231 (also
called The Liber Augustalis or The Constitutions of Melfi in the older literature) that
remained the law of the land in Southern Italy until the early nineteenth century.®
Most importantly, embedded in Frederick’s Constitutions, Roger’s constitutions
lived on. His legislation and Frederick’s were glossed and taught in the schools.
If one wished to join Charles Homer Haskins in signaling the importance of the
Normans in European history, one could do far worse than choosing Norman
legislative activity in Sicily as a milestone in European legal history.

Roger’s Constitutions have been described as “not being an organic whole” and
as having “imperfections”* This conclusion asks not only the wrong question but
also gives an anachronistic answer. Roger’s was not comprehensive like Justinian’s
codification, but no twelfth-century jurist would have thought to compile such a
code. When Frederick II promulgated his Constitutions a century later, it too was
far from comprehensive. Secular codifications would remain disjointed segments
of mosaics that only partially pictured the legal systems for which they were de-
signed. Comprehensive codes belong to the modern world and the jurisprudence
of Austinian sovereignty. Modern civil law codes do attempt to cover all parts of
the legal system, but law in the Middle Ages could be found in many cupboards,
not just in the legislative authority of the state. In a society in which customary
law still played such an enormous role, in which large areas of the law were in
the hands of ecclesiastical courts, and in which whole areas of the law such as
procedure and law merchant were not thought of as being within the purview of
the legislator, no jurist would ever have attempted to compile a code that incor-
porated every jot and tittle of the law of the land.”

28 The appearance of Wolfgang Stiirner’s magnificent edition of the Constitutions has made work on
Norman legislation much easier. In his introduction he has dealt with many of the contentious problems
surrounding Roger’s and William IT’s laws; on the question of the title of Frederick’s Constitutions see
Stiirner, Die Konstitutionen Friedyichs 11 fiir das Konigreich Sizilien (1996) 78.

29 Norman legislation in England during the twelfth century was not nearly as sophisticated as that of
their cousins in the South. Patrick Wormald has written: “<In the eleventh and twelfth centuries> The
Italian materials would alone argue the existence of a vigorous legal profession. Leges Henrici and its ilk
are confirmation that there was none in England”, The Making of English Law: King Alfred ro the Twelfth
Century, 1: Legislation and its Limits (1999) 470, and more generally, 465483. See Leges Henrici primi,
ed. and trans. L. J. Downer (1972) 31; see also the remarks of Mario Caravale, “Giustizia ¢ legislazione
nelle assise di Ariano”, Alle origini del costituzionalismo Europeo: Le assise di Ariano, 11401990 (1996) 320
at 1820, who emphasizes the point that both Norman kings emphasize their unitary authority over their
kingdoms and their administration of justice.

30 See Hubert Houben, Roger II of Sicily: A Ruler between East and West (2002) 142143.

31 Sce the general remarks of Armin Wolf on legislation and codification in “Die Gesctzgebung
der entstehenden Territorialstaaten”, Handbuch der Quellen und Literatur der neueren europdiischen
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Although they were not taught in the schools, many other kingdoms, prin-
cipalities, and cities gathered together their legislation and customary laws in
the high Middle Ages. The most precocious were the city states of Italy. Genoa,
Piacenza, and Pisa promulgated statutes in the first half of the twelfth century.
There is manuscript evidence that jurists glossed them and participated in their
composition. In the thirteenth century cities in northern Europe followed.*
Perhaps the most important and sophisticated royal legislation was the Sieze par-
tidas, promulgated by Alfonso X of Castile (+ 1284) for his Kingdom of Castile.
Like the Constitutions of Frederick I it had a life span that stretch into the nine-
teenth century.?

Conclusion

What distinguishes western European law, the fus commune, and its jurisprudence
from other legal systems is its institutional foundations in the law schools. Its
authority was not derived from a great legislator, although it contained legislation
from alarge number of rulers, and its jurisdiction was not enforced by a powerful,
universal monarch. The schools had one language, one set of books, one tradition,
and one literature. Whether students studied in Bologna, Montpellier, Oxford,
or Salamanca, one set of books, one set of interpretive glosses on those books,
provided them with a common jurisprudence. This did not mean that Terence’s
maxim “quot homines, tot sententiac” no longer was valid in law. What it did
mean is that the jurists understood each other’s arguments and the sources and
reasoning of contrary opinions perfectly. It may not have brought concord in the
schools and the courtrooms, but it did bringa common ground.

Privatrechtsgeschichte: 1. Mittelalter (11001500): Die gelebrten Rechte und Die Gesetzgebung (1973) 517565,
especially 5525553 also consult the still classic study of European codification, Sten Gagnér, Studien
zur Ideengeschichte der Gesetzgebung (Acta Universitatis Upsaliensis, Studia Iuridica Upsaliensia 13
Stockholm-Uppsala-Géteborg 1960) 288366.

32 Wolf, “Gesetzgebung” 566586. The Pisan statutes are the most thoroughly studied: Claudia Storti
Storchi, Intorno ai Costituti pisani della legge e dell’uso (secolo XII): Europa Mediterranea, Quaderni 11.
Napoli: Liguori, 1998). Paola Vignoli,  costituti delf leggdid dell'uso di Pisa (sec. XII): Edizione critica integrale
del testo tridito del “Codice Yale” (ms Beineckedabrary.41s): Studio introduttivo e test, con appendici (Fonti
per la Storia dell'Tralia Medievale, Antiquitates 23. Roma; Istituto Storico Italiano per il Medio Evo, 2003).

33 Las Siete Partidas del sabio rey don Alonso elmono-{3vols Salamanca 1555), an edition containing a gloss
that pays much attention to the Ius commune; see also Las Siete Partidas, translated by Samuel Parsons
Scott and edited by Robert L. Burns (2001) with a helpful introduction.
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SCRIPTURE, LEGAL INTERPRETATION AND
SOCIAL PRAXIS IN THE ISLAMIC TRADITION:
THE CASES OF POLYGAMY AND SLAVERY

Jonathan Brown

Georgetown University

Historians examining the relationship between scripture, interpretation and so-
ciety confront three distinct images that a civilization has produced. First, there
is the canon of scripture that the civilization has stamped as divinely revealed or
authoritative — “licensed for exegesis”, to quote Frank Kermode. Second, there is
the corpus of interpretation built up around that scripture by its clerical guard-
fans, representing an effort to elaborate a coherent system of norms to apply in
the surrounding society. Finally, there is the lived “reality” of how scripture and
its interpretation are received in that society. Historians are tempted to view this
third, social manifestation as more a “reality” than an idealized image because,
in an important sense, it develops outside the total control of the clerical class.
It may also reveal itself directly to historians through artifacts preserved beyond
the reach of the mediating hand of tradition. Yet even this social manifestation
is in great part an image formed by the civilization that bequeaths it, since the
“reality” that modern historians see is frequently only what its civilization’s own
chroniclers or curators saw fit to archive, memorialize or build.

Beyond these three facets confronting the historian, we find an awkward
fourth element: an elusive and intriguing awareness on the part of an interpre-
tive tradition and its surrounding society of the incongruity of its parts. Scripture
supposedly contains idealized truth. Its clerical guardians supposedly churn out
faithful interpretations of it. And society supposedly heeds their direction. But
these relationships are characterized by compromise and negotiation as much
as by clear authority and direction. Scripture may originate from on high, buta
canon of scripture is produced by its community. So are its interpreters influenced
by worldly realities. And so their audiences can have voices of their own.

In the history envisioned by Islamic civilization, the coming of the
Muhammad’s revelation was to be a watershed. The morals, rituals and social
structures of Arabia and wherever in the old world God’s religion was embraced

1 Frank Kermode, “Institutional Control of Interpretation”, Salmagundi, 43 (1979), 72-87 (83).

Re/igiom Minorities in Christian, Jewish and Muslim Law (5" 15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 99-114
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were supposed to give way to the new rule of God’s law, the Shariah. This new
normative order, arranging Muslims’ lives from the details of worship to the fine
print of sales contracts, was derived from what Muslim scholars understood very
early on to be the two sources of divine revelation brought by Muhammad, the
book of God (The Quran), and its applied explanation and commentary in the
Prophet’s precedent (Sunna). The former was a well-delineated and relatively
concise book. The latter was composite and fluid, contained in the statements
transmitted from and attributed to Muhammad (Hadiths) and often in com-
munal practice and techniques of moral reasoning.

The normative order of the Shariah, however, was equally a product of the
assumptions and structures of both the Arabian society from which it first sprang
and the Late Antique Near Eastern cradle in which it flourished. The ulama, the
indigenous class of Muslim scholars, undertook interpreting Islam’s scriptures for
its swelling body of followers in order to guide their societies. But this interpretive
corps was also the product of those societies. As we shall see, voices from within
those societies also often had their own opinions on elements of the normative or-
der as well. The ulama believed absolutely that God had deposited ultimate truth
and moral guidance with them in the form of revelation. But they also understood
that their scriptures had to be read in accordance with extrinsic truths. As is clear
in the two case studies examined here, those of polygamy and slavery, the ulama
were well aware of the dialogic relationship between the truth in scripture and the
realities of the world around them. In fact, it framed their hermeneutic system.

The Hermeneutic Process in Islamic Scholarship

Commenting on the issue of salvation from his garret in a Damascus madrasa,
the thirteenth-century jurist, theologian and (unusually) bachelor al-Nawawi
(d. 1277) reminded his reader that, when a definitive testimonium of scripture
and the conclusions of scholars have made a certain position of religious law
clear, all other related scriptural evidence must be interpreted in this light. This
would have been a process and principle immediately familiar to Augustine or
Maimonides. As Leo Lefebure has described, this was the hermeneutic bedrock
of all the Abrahamic scriptural traditions: “We interpret the part in light of the
whole, and then we reinterpret the whole in light of our new understanding of
the part”> An amalgamated reading of the Quran and the various textual and
praxis-preserved elements of the Sunna yields certain principles, through which
those component textual picces arg-then reread.

2 Muhyi al-Din al-Nawawi, Sharh Sahih Mustimsisvols (1987), I-11, 331-332; Leo Lefebure, “Violence
in the New Testament and the History of Interpretation”, in Fighting Words: Religion, Violence, and the
Interpretation of Sacred Texts, ed. by John Renard (2012), 76.
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There were other hermeneutic filters as well. Augustine had commanded
Christian readers of the Bible to “Let your book be the divine page, that you may
hear it. Let your book be the world, that you may behold it”> Muslim scholars also
believed that the verses (literally “signs”, Arabic ayar) of God’s revealed word in
the Quran and the signs of God in nature had to be read in consonance with one
another. The Quran and Hadiths were read according to what Muslim scholars
determined to be possible according their understanding of reason as well as ac-
cording to their empirical observation of nature and society. These will all appear
in the case studies of polygamy and slavery undertaken here.

The Case of Polygamy in Islamic Law

In his decades-long struggle to revive what he understood to be the true form of
Islam, one that was both authentic and modern, Muhammad Abduh (d. 1905)
found few beasts blacker than polygamy. Whether as a young cleric, a journalist,
a Shariah court judge or eventually the Grand Mufti of Egypt, he never ceased his
arguments for restricting the practice of polygamy, at the very least through better
education and if possible through legal restriction on marriages. The Quran had
allowed men to marry up to four women, Abduh acknowledged, but he believed
that since the early days of Islam Muslims had completely disconnected polygamy
from the original social purpose for which the Quran had allowed it and turned
it into a major social ill.

Abduh’s reading of the Quran provides a useful point of departure for investi-
gating polygamy in Islamic law and society. For Abduh, reading the verses of the
holy book dealing with the issue yielded a clear message. Polygamy was not the
desired norm for marriage, he believed. It was a means to deal with the problem
of unmarried women who needed care, and otherwise it was almost certainly an
arrangement that found disfavor with wives and God alike.* The main verses on
polygamy occur in the Quran’s Chapter of the Women (Surat al-Nisa'). The sec-
tion of the chapter opens with a reminder of Muslims’ duties to their families, add-
inga warning to care responsibly for the money of orphans. The Quran then reads:

If you know that you will not be just concerning the orphans, then marry from among
the women what seems goodly to you, two or three or four. And if you know that you
will not be fair, then one woman, or those whom your right hands possess (concu-

bines). That is more suitable, that you might not do injustice (Quran 4:2-3).

3 Augustine, Enarratio in Psalmum, 45:47 (available at http://www.augustinus.it/latino/esposizioni_
salmi/index2.htm).
4 Muhammad ‘Abduh, al-A'mal al-Kamila, ed. by Muhammad ‘Amara, 6 vols (1993), I1, 76-92.
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The holy book then continues to address additional fiduciary duties towards or-
phans and others.

This section has historically been read in connection with a later part of the
same chapter, which is clearly connected by the themes of the treatment of orphans,
especially ones married by their guardians, as well as the importance of harmony
within a married couple and the recommendation to resolve any problems that arise.
At 4:127-129, the Quran begins again dealing with questions asked about women
but first discusses orphaned women who have been taken as brides but have not re-
ceived their due dower. The Quran then talks about a wife who suffers mistreatment
from her husband and how it is best for couples to reconcile. It continues, “And you
(plural) will not be able to be fair between women, and if you (plural) are intent upon
it then do not incline so much, leaving [the woman] hanging. And if you (plural)
reconcile and fear God, indeed God is merciful and forgiving” (emphasis mine).

Commenting on these verses, Abduh notes that, as all earlier Muslim scholars
had affirmed, verses of the Quran had to be read in the context of the circum-
stances of their revelation during the life of the Prophet. This was essential for
ascertaining why God had sent them down and what He intended by them. The
most widely accepted reports about the revelation of these particular verses ex-
plain how they addressed men who had taken responsibility for female orphans as
wards and then later wanted to marry them. This presented the potential problem
not only of these men taking advantage of their authority to compel their desired
bride into marriage on unduly favorable terms, but the men might also use the
orphan’s own money, held in trust, to pay the dower that they owed their brides.s
Abduh points out that the Quranic permission for polygamy was thus specific to
marrying those weak members of society who needed care. It was not a general
rumination on marriage or open-ended permission for polygamy. For Abduh, the
most general principle comes in the Quranic warning that men can never treat
multiple wives justly. If a man had more than one wife, it was his unambiguous
duty to treat each one equitably. Since this was effectively impossible, by the
Quran’s own admission, polygamy could only be allowed as the necessary a solu-
tion to exceptional problems. It could not be a general practice.®

The Sunna of the Prophet, as encapsulated by Hadiths, reinforces the impor-
tance of a husband treating his wives fairly and equally. In one Hadith, found in
four of the six canonical Sunni Hadith collections, the Prophet warns, “If a man
has two wives but does not balance between them, he will be brought forth on

the Day of Judgment crippled on one side of his body”’

s See Sahib al-Bukhari: kitab al-tafsir, bab surat al-nisa, — bab wa in kbiftum...

6 ‘Abduh, al-A‘mal al-Kamila, 11, 76-92.

7 Jami al-Tirmidhi: kitab al-nikah, bab majaa fi al-taswiya bayn al-dara’ir; Sunan al-Nasa'i: kitab ‘ushrat
al-nisa’, bab mayl al-rajul ila ba'd nisa’ihi dun bad.
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This seems to support Abduh’s reading. But a second, crucial Hadith, found in
the same Hadith collections, introduces a distinction in the duty of fair treatment.
The Prophet’s most famous wife, Aisha, reports, “The Prophet would divide his
time equally and fairly between his wives, and he would say, ‘O God, this is my
division on that of which I am the master (fi-ma amliku), so do not blame me for
that of which You and not I are the master™?

This Hadith provides the point on which Abduh and pre-modern Muslim
scholars disagreed. For Abduh, equal treatment of co-wives was effectively im-
possible because no man could to render unto each wife that level of exclusive
attention and affection that she would require to feel satisfied. Instead, discord
would inevitably emerge between wife and husband, between co-wives, or both.
The dominant opinion amongst the Muslim ulama, however, is clear: the fairness
(adl) that the Quran urges or requires between wives only encompasses outward
behavior, like dividing up time and material resources, as well as the outward eti-
quette of the compassionate treatment of all one’s wives.” The Quranic command
to treat wives fairly cannot mean actually loving each wife equally or inclining to
each one equally, since humans cannot control this. Even the Prophet could not
control love, hence his statement to God that this was within God’s power along.
The seminal mystic Ibn Arabi (d. 1240) explains the Prophet’s invocation that
God not blame him for what lies outside his control thus: God’s statement that
“You will not be able to treat them fairly” is God’s expression of understanding
that no man, not even the Prophet, can control emotional attachment and love.
God only finds displeasure or casts blame for any bias or unfair inclination that
husbands “show openly” (yu#zhir). Due to the Prophet’s lofty status, Ibn Arabi
explains, he seeks God’s forgiveness even for this thing that people cannot control
or be blamed for.*

In arriving at this understanding of a husband’s duty towards his wives,
Muslim scholars demonstrated not only the way in which different units of

8 Ibid. This Hadith was considered sound by al-Hakim al-Naysaburi and al-Suyuti; Jalal al-Din al-Suyuti,
al-Jami’ al-Saghir (2004), 438.

9 Works surveyed in this study include those of al-Tirmidhi (d. 892), Shafi’i scholars like al-Khattabi
(d. 998), al-Ghazali (d. 1111), Ibn Hajar (d. 1449), al-Munawi (d. 1622); and the Hanafi scholars al-Zabidi
(d. 1791) and ‘Abd al-Ghani al-Dihlawi (d. 1879).

10 Al-Tirmidhi says that what God controls is “love and longing (a/-hubb wa al-mashaqqa)”. Al-Khattabi
concurs, as does al-Ghazali, Ibn Hajar, al-Munawi, ‘Abd al-Ghani al-Dihlawi and al-Zabidi, with the later
saying that there is consensus amongst ulama that justice (d/) here only concerns actions and outward
behavior, not feeling and love, since no one can control that; Jami’ al-Tirmidhi, ibid.; Hamd al-Khattabi,
Maalam al-Sunan, 4 vols (1981), 111, 218-219; Ibn Hajar, Fath al-Bari Sharh Sahib al-Bukhari, ed. by ‘Abd
al-‘Aziz Bin Baz and Muhammad Fuad ‘Abd al-Bagi, 16 vols (1997), IX, 391; Shams al-Din al-Munawi,
Fayd al-Qadir Sharh al-Jami® al-Saghir, ed. by Hamdi al-Damardash Muhammad, 13 vols (1998), IX,
4921; Murtada al-Zabidi, Ithaf al-Sada al-Muttagin Sharh Ihya’ ‘Ulum al-Din, 10 vols (1994), V, 368-369;
‘Abd al-Ghani al-Dihlawi and others, Sunan Ibn Majah al-Mubashsha (n.d.), 141.
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scripture could function to sculpt an aggregate meaning. They also showed the
important role of empirical observation in delineating what the words of God and
His prophet - true, by definition — could mean if their truth was to be preserved.
It was taken as an empirical axiom that humans cannot control the emotion of
love, only how they act on it. This is exemplified in, and partially built on, the
standard interpretation of another Hadith, in which the Prophet told his follow-
ers that, “None of you truly believes until I am dearer to him than his parent or
his child”. This Hadith cannot be referring to the naturally occurring affection
one has for one’s close kin, noted prominent Muslim clerics, since that cannot
be controlled. It must mean the “love by choice (hubb al-ikhtiyar)” by which a
person chooses whom to grant devotion and loyalty."

As a result of their interpretations of the Quranic verses and the above
Hadiths, Sunni scholars held that a Muslim man can only marry up to four
women.™ It is the position of all the Sunni schools that a husband must divide
his days and nights equally between them, with major opinions in the Maliki,
Hanafi and Hanbali schools saying that it is required or recommended to offer
each equal treatment in terms of housing, clothing, allowance, etc. Marriages in
pre-modern Islamic civilization were generally private arrangements between
families or individuals (for example, the groom and the bride’s guardian). It was
up to these private parties to prospectively enforce these norms of treatment.
No judge sat for a formal procedure to ascertain whether a groom really had the
means to marry more than one woman. Of course, the court was frequently a
source of redress in disputes affer marriage. Court records from Islamic civiliza-
tion leave no doubt that a good amount of court traffic was made up women, and
Ottoman records include examples of wives complaining about their husbands’
treatment.”

Abduh’s interpretation also clashed with an important stream of Islamic
thought in the realm of theology. As Abduh understood it, the Quran presented
polygamy as an exception rather than a rule, allowing it as a solution for particular
social problems and stressing both the importance of the equal and fair treatment
of wives as well as the effective impossibility of reaching this bar. This presented a

11 Al-Nawawi, Sharh Sahih Muslim, I-11, 374; al-Munawi, Fayd al-Qadir, X1, 6506-6507; Ibn Hajar, Farh
al-Bari, 1, 83. Interestingly, there were some dissenting voices in the pre-modern tradition. The famous
cighteenth-century revivalist scholar of Medina, Abu al-Hasan al-Sindi (d. 1726-1729), rejected the no-
tion that a husband’s obligation (#zk/if) did not extend to love and affection of the heart, since, if God
had not intended this dimension in His command, thé Prophet would not have made his invocation for
God’s aid; Abu al-Hasan al-Sindi and others,Samarn.al-Nasa’i bi-Sharh al-Hafiz Jalal al-Din al-Suyuti wa
Hashiyat al-Imam al-Sindi, > vols (n.d.), I, 94\

12 Ibn Hajar in the Fath says that there is consensusthat you can only marry four wives, with only some
Shiite sects disagreeing; Ibn Hajar, Fazh, IX, 172.

13 Wael Hallaq, Shariz (2009), 193-194.
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real problem for some pre-modern Muslim theologians, especially the Maturidi
school of theology that predominated in much of Central Asia. This school in
particular did not accept that God could “command what man cannot bear (taklif’
ma la yutaq)”. If God urged men, in certain circumstances, to marry up to four
women, provided that husbands treated each wife equally, but then also said that
this was impossible, then God would be commanding the impossible, which God
could not do.** Followers of the Maturidi school thus read the Quranic verses and
Hadiths through the interpretive lens required for those scriptural festimonia to
be true within the larger framework of Islamic theology and empirical observa-
tion. Ultimately, contra Abduh, the mainstream of Islamic legal discourse held
that, if a polygamous man had co-wives unhappy with the emotional shares they
had been dealt, this was not the man’s responsibility.

At the level of historical practice in Muslim societies, it scems ironic that
it is Abduh’s anomalous reading of scripture that best described actual behav-
ior. Of course, Islamic civilization was and remains vast, diverse, unfriendly to
generalization and often unwilling to provide consistent data for more accurate
observations. As Franz Rosenthal observed, however, from what we do know, mo-
nogamy was the most dominant form of marriage in the classical Islamic period
(for economic reasons, amongst others).” There were outlying cases, to be sure.
Ibn al-Jawzi (d. 1201) tells of one Abu Bakr al-Sabbagh (d. 1032), a Muslim scholar
in Baghdad of no particular repute but no doubt of substantial means who mar-
ried over 9oo women.** But there are also stories that seem to prefigure Abduh. It
was said that when the caliph Harun al-Rashid wanted to marry a second wife, his
first wife called upon the famous scholar and ascetic Sufyan al-Thawri (d. 778) to
mediate. When the caliph read the Quranic verse giving men the right to marry
up to four wives, al-Thawri ordered him to read through the section warning men
only to marry one woman if they could not deal justly with more. “And you are
not being just,” al-Thawri added.”

Basim Musallam has observed that, based on material in the biographical
dictionaries penned by ulama in Egypt in the fifteenth and sixteenth centuries,
polygamy was very rare. It occurred in only 2% of the cases of the women whose
biographies he found. It was also very unsuccessful when it did happen; in all

14 Abu Bakr Ibn al-Arabi, Abkam al-Quran, ed. by Muhammad Bakr Ismail, 4 vols (2002), I, s91. Here
the author, Ibn al-Arabi, holds that this verse is proof that God can “ordain what is unbearable/not pos-
sible”. See also, Abu Mansur al-Maturidi, Tzwil al-Quran, ed. by Bekir Topaloglu and others, 19 vols
(2005), 1V, 60-61.

15 Franz Rosenthal, “Fiction and Reality: Sources for the Role of Sex in Medieval Muslim Society”, in
Society and the Sexes in Medieval Islam, ed. by Afaf Lutfi al-Sayyid-Marsot (1979), 17.

16 ‘Abd al-Rahman Ibn al-Jawzi, al-Muntazam fi tarikh al-muluk wa'l-umam, ed. by Muhammad ‘Abd
al-Qadir ‘Ata and Mustafa ‘Abd al-Qadir ‘Ata, 18 vols (1992), XV, 232.

17 Abu Nwaym al-Isbahani, Hilyat al-awliya, 10 vols (1996), V1, 378.
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cases, the first wife either divorced her husband, forced him to divorce his second
wife, or went mad.” Evidence from as early at 8oo CE shows that at some points
and places Muslim women actually structured their marriage contracts in order
to prevent polygamy.” Sixteenth-century Cairene court records show that 41%
of women inserted rights to divorce if their husband took a second wife, 24% if
he took a concubine.>®

This does not mean that medieval Muslims were committed to lifelong part-
nerships. Serial monogamy was not rare at all. About one third of the women
in Musallam’s data set married more than once, with 17% marrying three times
and one woman marrying eight times. One particularly interesting case is that of
Ittifaq, a concubine bought from Africa who flourished in the harem of Egypt’s
Mamluk rulers, became famed for her wit and intellect and eventually married
four sultans and a vizier.’ Musallam’s data for the fifteenth century seems to be
corroborated in other periods in Egypt. Documents from eleventh-to-thirteenth-
century Egypt show that 45% of women married a second or third time.”* In the
early 1800s, the Swiss traveler John Burckhardt (d. 1817) noted that, “Polygamy
is much less frequent than Europeans imagine”, and just a few decades later the
British lexicographer and ethnographer Lane remarked that it was very rare in-
deed.® For all Abdul’s worries, a 1907 census in Egypt carried out just two years
after his death indicated a polygamy rate of around 6% percent. A few other
points on the vast map of the Muslim world corroborate this impression: an
Algerian census of 1906 showed little over 7% percent of marriages as polyga-
mous. In Indonesia in the 1930s, in various regions, around 2% to 9% percent of
married Muslim men were polygamous.**

In legal vision and social reality Islamic civilization seems to have followed in
the same patterns as the pre-Islamic Near East. In ancient Sumer there is evidence
of polygamy amongst the ruling class, but it was not widespread. In Babylonia,
polygamy was permitted but limited. The Babylonian Laws of Eshnunna
(c. 1800 BCE) seem to reflect poorly on polygamy, and the subsequent law code
of Hammurabi (c. 1750 BCE) allows it only in specific situations, such as when a
man’s first wife was a priestess barred from having children. Later, in the Assyrian

18 Basim Musallam, “The Ordering of Muslim Socictics”, in The Cambridge lllustrated History of the
Islamic World, ed. by Francis Robinson (1998), 193-194.

19 Adolf Grohmann, “Arabische Papyri aus den Staatlichen Museen zu Berlin,” Der Islam 22 (1935), 30-31.
20 Hallaq, Sharia, 188.

21 Robert Irwin, The Arabian Nights: A Companion(1994), 174.

22 Musallam, “The Ordering of Muslim Societies”, 1943

23 John Lewis Burckhardt, Arabic Proverbs (2004); 141; E. W. Lane, Manners and Customs of the Modern
Egyptians (2005) 138, 180.

24 Kenneth Cuno, “Marriage: Historical Practice”, Oxford Encyclopedia of Islam and Women, ed. by
Natana Delong-Bas (2013), I, 611. (610-617).
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realm polygamy was common amongst the ruling families, though many scholars
contend that it was only allowed for the royal family.

W find similar situations in the more immediate predecessors to the Islamic
legal tradition. Polygamy was permitted among the Jewish community of the
Near East. It continued to be permitted amongst Jews living in Islamic civilization
even after the eleventh-century ban amongst Western European Jews, though as of
the twelfth century, in Egypt at least, Jewish marriage contracts generally included
astipulation that the husband not take another wife (with men marrying second
wives only with the first wife’s permission, as in cases of childlessness).>¢ But there
is no evidence that polygamy was particularly common. Similarly, Zoroastrian law
in pre-Islamic Iran allowed polygamy, but it is unclear how widespread it was.”

The simple fact was that polygamy was expensive and, it seems, often emo-
tionally trying. It is tempting to find traces of this back in the common roots of
the Semitic languages, where we find what seems to be extremely early historical
evidence for this dismal assessment of polygamy. Across most Semitic languages,
the roots for the word “harm” and “co-wife” are the same (true even in mod-
ern Arabic, in which co-wife is darra and darar is harm). Fascinatingly, it does
not seem to be the case that the word for “co-wife” was derived from “harm” in
proto-Semitic. Conversely, either “harm” was “derived” from “co-wife” or the two
meanings were too closely related for any clear genetic descent to be determined.®

At some point the infeasibility of polygamy became cliché. In the early fif-
teenth-century book of bawdy entertainment, The Perfumed Garden of Sensual
Delight, one character describes his recent marriage to a second wife: “I'm pow-
erless to control the new one, the old one’s a law unto herself, and I'm staring
poverty in the face”* A popular Egyptian saying (our source here comes from
the late 1800s), was “illi yatgawwiz itnayn ya qadir ya fajir (whoever marries two
women is either up to it or a sinner)” and was used as an aphorism for someone
who dares to do something that he won’t be up for.*® In Palestinian Arabic we
find the saying “al-durra murra (the co-wife is bitter)”

25 Elisabeth Meier Tetlow, Women, Crime, and Punishment in Ancient Law and Society: Volume I The
Ancient Near East (2004), 49, 56,209, 213. Amongst Axial era socicties, only India seems to have seen polyg-
amy more commonly among lower and middle classes; Peter Stearns, Sexuality in World History (2009), 39.
26 Ben-Zion Schereschewsky and Menachem Elon, “Bigamy and Polygamy”, in Encyclopaedia Judaica,
ed. by Michael Berenbaum and Fred Skolnik, 2™ ed. (2007), III, 691-694. There is one example of a man
with two wives from a marriage register dated 1023 CE; Mordechai Akiva Friedman, Jewish Marriage in
Palestine: A Cairo Geniza Study (1981), 1, 331, 450; I1, 446.

27 Bodil Hjerrild, Studies in Zoroastrian Family Law (2003), 16.

28 Akkadian: serreru; Hebrew: sara; Aramaic: arrta; South Arabic/Ethiopic: dar; Arabic: darratun;
Gotthelf Bergstrasser, Introduction to the Semitic Languages, trans. by Peter T. Daniels (1983), 210-211.

29 Muhammad al-Nafzawi, The Perfumed Garden of Sensual Delight, trans. by Jim Colville (1999), 11.

30 Ahmad Taymur Basha, al-Amthal al-Ammiyya (2010), 101.

31 Ismail Yusuf, al-Jami’fi al-Amthal al-Ammiyya al-Filistiniyya (2002), 230.
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Popular language read this understanding back into scripture, or more prop-
erly put, ersatz scripture was fashioned out of popular wisdom. In books that
Muslim scholars in Egypt and Syria composed from the fifteenth century to the
nineteenth on instances in which popular sayings were wrongly attributed to the
Prophet, we find sayings like “I do not love the those men who undertake too
many tastings (La uhibbu al-dbhawwaqin)” (some versions of the saying include
the same warning for women) and “Having a large family is one of the two types
of poverty (kathrat al-iyal ahad al-faqrayn)”3* Here we see a rejection not only
of polygamy but also of serial monogamy.

The Case of Slavery in Islamic Scripture, Law and Society

The second case study presented here for the interaction of scripture, its scholarly
channeling into communal norms, and the reactions of society at large is that
of slavery. Slavery was an integral part of economic and social life in the Late
Antique world, and the Quranic revelation accepted it as a reality. Though it
recognizes slavery, the Quran does repeatedly urge Muslims to free slaves as a
good deed. It associates manumission with the conduct of a believer and seems to
instruct a Muslim to agree to a manumission agreement should his slave propose
one (24:33).

The Quran also sets manumission as an explicit form of expiation for a variety
of sins and torts. A Muslim who accidentally kills another person should free a
believing slave and pay compensation to the victim’s family (4:92); a Muslim who
breaks an oath should free a Muslim slave, or, if unable, feed ten needy people, or,
if unable to do that, fast for three days (5:89); a Muslim who returns to his wife
after making an oath of renunciation (zihar) must free a slave, or, if unable, feed
sixty needy, or fast for two months (58:53). We find this last expiation recipe in a
Hadith as well, where the Prophet assigns this series of duties to a Muslim who
has had sex with his/her spouse during the Ramadan fast (or, according to the
Hanafi and Maliki schools of law, a Muslim who breaks their fast intentionally
in any way).”

The Prophetic Sunna, in the form of Hadiths, provided more exhortations to
manumission and good treatment of slaves. Freeing a slave frees all one’s limbs
from hellfire in the Hereafter, explains one Hadith.3* If your slave brings you food,

32 Muhammad al-Amir al-Kabir al-Maliki, al/-Nukhbd al-Bahiyya fi al-Abadith al-Makdhuba ala Khayr
al-Barriyya, ed. by Zuhayr al-Shawish (1988)5\93. Sitnilar Hadiths are found in the Musannaf of Ibn Abi
Shayba and the Tarikh Isbahan of Abu Nuwaym al-Isbahani, where Hind bin Abi Hala says of the Prophet
that “the Prophet did not criticize the ‘tasters’ or-praise-them”.

33 Sahih al-Bukhari: kitab al-sawm, bab idha jama’ fi Ramadan.

34 Sahib al-Bukhari: kitab al-irq, bab ma jaa fi al-itq wa fadlibi.
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another Hadith instructs, even if you do not seat him with you, still you should
offer him a bite or two.* Hadiths also provided many more details about the legal
mechanics of slavery as well as the rights that slaves enjoyed and the restrictions
placed on their masters.

Islamic law strictly forbade the enslavement of Muslims. Nor could Muslims
enslave non-Muslims living as protected minorities (dhimmis) within a Muslim
polity. If a slave became Muslim, however, this did not in any way entail his or
her manumission. Islamic legal discourse thus devoted a great deal of attention to
the rights and obligations of Muslims who were slaves. The original sources of the
Shariah, the Quran and Sunna, however, generally discuss slaves in the context of
non-Muslim prisoners of war captured in battles on the frontiers of Islamdom.

The Hadith with the most specific instructions on how slaves should be treat-
ed provides a high standard. Found in the two most esteemed Hadith collections
in Sunni Islam, the report quotes the Prophet telling his followers that their slaves
are “your brothers, whom God has put under your control, so feed them from
what you eat, cloth them from what you wear, and do not burden them with work
that overwhelms them. If you give them more than they can do then assist them”*

Widely recognized Hadiths also drew limits on the punishments that could
be meted out against slaves: “Whoever beats his slave for something other than a
hadd (the recognized corporal punishments under the Shariah) and bloods flows,
the expiation is freeing him”. There was even a report circulated amongst Muslim
scholars that the Abbasid caliph al-Mansur (d. 775), who struck one of his slaves
on the head during a surveying expedition, immediately reproached himself. “You
are free, for the sake of God’, the caliph told the slave, citing his own transmission
of this Hadith, through his ancestors, from the Prophet.”

Like marriage practices, the shape, features and degree of the institution of
slavery differed widely across the spacial and temporal expanses of Islamic civili-
zation. During the Prophet’s lifetime and in the first decades of the Islamic con-
quests, captives from wars of expansion were a major source or slaves. After these
first stages of the Islamic conquests and successful raiding against the Byzantines
ended in the mid ninth century, slaves were generally imported into Muslim lands
from Central Asia and Sub-Saharan Africa via mainly non-Muslim slave traders.
From the mid ninth century until the fifteenth, the Central Asia route brought
Turkic slaves, either already skilled in mounted warfare or trained to be, as body-
guards for the caliphs and later as units of armies. It also brought Slavs culled

35 Sahih al-Bukbari: kitab al-itq, bab idha atabu khadimubu bi-taamibi.

36 Sahih Muslim: kitab al-ayman, bab it am al-mamluk mimma ya'kulu wa ilbasihi mimma yalbisu wa la
yukallifihu ma yaghlibubu; Sahib Bukbari: kitab al-ayman, bab al-maasi min amr al-Jahiliyya...

37 Al-Khatib al-Baghdadi, Zarikh Baghdad, ed. by Mustafa ‘Abd al-Qadir ‘Ata, 14 vols (1997), VIII, 158;
Sahih Muslim: kitab al-ayman, bab subbat al-mamalik wa kaffarat man latama abdabu.
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by Scandinavian slave traders from amongst the populations of southern Russia
and bound for domestic service in the Middle East. From Africa came slaves
who would be a used for a wide variety of tasks. Later, in the Ottoman period,
African eunuchs were imported to guard the harems of the Ottoman elite. The
diverse contexts in which slavery manifested itself in Islamic history make even
estimating its intensity at various points incredibly difficult, but it seems clear
that, from modern-day Morocco to South East Asia, tens of millions of people
lived, worked, found freedom or died as slaves in the Muslim world.**

There were important differences between slavery in the Late Antique Near
East and slavery in the medieval Islamic period. The notion of debt slavery quickly
disappeared in Islamic law and society. Though it reappeared informally at various
points in Islamic history, especially in South and Central Asia, this removed one
of the major economic routes into slavery for the freecborn.® Slaves had limited
rights to engage in contracts, own property and to marry.*® Slaves were brought
from outside the Abode of Islam, so there was no indigenous slave breeding prac-
tice. Unlike the Americas, agricultural slavery was rare in Islamic civilization (in
fact, it had become very rare in the late Roman Empire).# The most grueling
labor led to disastrous results. The use of African slaves for the backbreaking job
of clearing salt from the alluvial farmland of southern Iraq in the ninth century
led to a major series of slave revolts known as the Zanj rebellion (869-883 CE)
that disrupted the entire region.

There were dominant continuities in the institution of slavery, however,
which shaped the norms that the ulama derived from their scriptural sources.
The above Hadith commanding Muslims to treat slaves like their brothers did
lead to a consensus amongst Muslim jurists that one could not make slaves work
more than they could bear, but otherwise what appeared to be that Hadith’s
clear command to egalitarian treatment had little impact in Shariah discourse.**
Even in the idealized world of legal interpretation amongst the ulama, the

38 Archeological estimates put the number of Turkic military slaves in ninth-century Baghdad at 100,000.
Between 1400 and 1650, around 200,000 Balkan youths were enslaved in the Ottoman devshirme. From
1800-1909 the Ottomans imported around 200,000 slaves from the Caucasus, mostly Circassians. See
William Gervase Clarence-Smith, Islam and the Abolition of Slavery (2006), 12-16.

39 Harald Motzki, Nicolet Boekhoff-van der Voort and Sean Anthony, Aralysing Muslim Traditions
(2010), 127; Clarence-Smith, 76-78.

40 See Yvonne Seng, ‘A Liminal State: Slavery in Sixteenth-Century Istanbul, in Slavery in the Islamic
Middle East, ed. by Shaun Marmon (1999), 33.

41 Ehud R. Toledano, The Ottoman Slave Tradeand-iss Suppression (1982), 6; Glanville Downey, The Late
Roman Empire (1969), 47. One group that didase slaves for agriculture, the Circassians of the Caucasus,
caused some turmoil when they moved into the Ottoman realm in the 1860s, bringing their agricultural
slaves. Apparently, the Circassians engaged in-the-erade of freeborn Muslim Circassian children, which
Ottoman officials correctly recognized as clearly against the Shariah; Toledano , 273.

42 Al-Nawawi, Sharh Sahibh Muslim, X1-X11, 14 4.
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dominant social and economic realities of the medieval period tempered the high
expectations sct forth in the Hadith. Slaves were simply not the social equals of
freemen, and there could be no question about requiring such treatment. As the
famous fifteenth-century Egyptian scholar Ibn Hajar wrote, the above Hadith
must be understood as calling for charitably beneficence, (muwasa), not parity
in every respect (musawa min kull jiba). The logic of society’s hierarchy could not
be violated. Even one who aims for the ideal of exceptionally good treatment of
his slaves, writes Ibn Hajar, cannot do so in a way that would lead to this favoring
the slave over his own free children.

What constituted good or adequate treatment of slaves was not based on an
ideal of fraternity with slaves but was rather based on local conventions of reason-
able and good treatment. This interpretation of the above Hadith was shaped by
another Hadith on the treatment of slaves. It reads, “The slave is owed his food
and his clothing according to what is right in custom (7247uf)...” This could vary
from region to region and time to time.*

The Quranic verse instructing believers, “and those among your slaves who
seck an agreement [for manumission], make an agreement if you know there to
be good in them...” was understood by some early Muslim scholars to denote an
obligation to accept a slave’s proposal to buy his or her freedom in installments.
This remained a prominent position in the Hanbali school of law. For the vast
majority of Muslim scholars, however, the Quranic verse could only be a recom-
mendation. What might seem like a command had to be read in the established
legal context of the relationship between masters and slaves, in which it was out
of the question for the slave to dictate terms.**

Similarly, despite the ideal acted on by the Caliph al-Mansur, it was recog-
nized by almost all ulama that a norm such as requiring a master to free a slave
whom he had caused to bleed was only encouraged and not legally required. The
Shariah discourse on the limits to punishing slaves seems to be a continuity of late
Roman law. The opinion of the medieval Maliki school of law, predominant in
North Africa, held that a master who beat a slave severely or caused severe injuries
should be punished by the government and the slave freed.* This is reminiscent
of the norms dating back to Constantine but set in Justinian’s Codex (Book 9,
Title 14), which warned that a master could be criminally prosecuted for inten-
tionally inflicting fatal wounds on a slave but not for injuries or death resulting
from routine chastisement or punishment.

43 See Sahih Muslim: kitab al-ayman, bab it am al-mamluk mimma yuw'kal...; Ion Hajar, Fath, V, 218-219;
al-Nawawi, ibid.

44 Muhammad bin Ahmad al-Qurtubi, a/-Jami’ li-Abkam al-Quran, ed. by Muhammad Ibrahim al-
Hifnawi and Mahmud Hamid ‘Uthman, 20 vols (1994) VI, 532-533.

45 Al-Nawawi, Sharh Sahih Muslim, XI-X11, 137-138.
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If the law could not require the beneficent treatment of slaves, there seems to
have been a strong urge in Muslim scholarly discourse to promote it at a hortatory
or pastoral level. This is primarily evident in the plethora of forged and “weak”
Hadiths to the effect. “Weak” Hadiths were reports that ulama could not reliably
trace to the Prophet and thus lacked the compelling authority of well-attested
Hadiths, though they played an important role in the popular preaching and
the ulama’s ethical exhortative writings. Forged Hadiths were those that scholars
recognized as having no basis in the Prophet’s speech. Although, in theory, ulama
uniformly condemned any use of such material, forged Hadiths often played a
role similar to “weak” ones.*® One “weak” Hadith that can be traced back at least
to the carly tenth century quotes the Prophet saying, “The slave enjoys three
particulars with his master: that the master not rush the slave in his prayers, that
he not force him to get up from his meal, and that he provide for him to eat his
fill”#” This was certainly not an enforceable legal norm.

Not all the apocryphal appeals to Prophetic authority were so enlightened.
Among the sayings that ulama from the fourteenth century onward identified
as being falsely attributed to the Prophet, we find material that adds a pejora-
tive racial element to slavery. Though never as synonymous as in the Americas,
in Islamic civilization there developed as association between slavery and racial
groups like Sub-Saharan Africans and Turks. In the Ottoman Empire, for ex-
ample, an overall ranking emerged among the various sorts of slave. Slaves from
the Caucasus or Southern Russia were viewed as the most valuable and noble,
followed by Ethiopians and then Sub-Saharan Africans.**

A fourteenth-century scholar in Damascus identified a whole series of Hadiths
denigrating Africans and African slaves. Some of these forged Hadiths treated
Africans and slaves as coterminous.* One has the Prophet say that, “The black
African, if he is hungry he steals, and when he gets full he fornicates” Though
many of these items of ersatz scripture probably originated from the sayings of lay
Muslims, some circulated amongst the ulama as well.*° One story, which shows no
signs of being historically reliable, tells of the great early Muslim scholar al-Shafi’i

46 Jonathan Brown, “Even if It’s Not True It’s True: Using Unreliable Hadiths in Sunni Islam”, Islamic
Law and Society 18 (2011), 1-52.

47 Al-Munawi, Fayd al-Qadir, X, so40.

48 Toledano, The Ottoman Slave Trade, 6.

49 Ibn Qayyim al-Jawziyya, al-Manar al-Munif fi al-Sahib wa al-Daif; ed. by ‘Abd al-Fattah Abu
Ghudda (2004), 101.

so One revealing comment comes from the famous/eventeenth-century Ottoman intellectual Katib
Chelebi (d. 1657). Remarking on a book entitled Kitabyal-Sudan wa fadlibim ala al-baydan (Blacks and
their Virtue over Whites), written by one Muhammad b. Khalaf al-Marzubani (d. 919), he says, “I do not
consider something like this from him to be untikely;since he wrote Favoring Dogs over Many of those
Who Wear Clothing (i.c., humans)”; Katib Chelebi, Kashf al-Zunun, ed. by Muhammad ‘Abd al-Qadir
‘Ata, 3 vols (2008), I1L, 49.
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(d. 820) sitting in a mosque teaching. He sees a man come in looking around
amongst the servants and slaves sleeping in the mosque, and al-Shafi’i sends one
of his students to ask the man if he was looking for a one-eyed, black slave. If so,
al-Shaf?’i tells him, he will find the slave in jail. And indeed that was where the
owner found him. Asked how he predicted this, al-Shafl’i cites the Prophet’s wis-
dom; either the slave had been arrested for stealing or detained for fornication.”

In the cases of polygamy and slavery, there is salient continuity between pre-
Islamic and post-Islamic society in the Near East. Polygamy was allowed but not
common. Slavery was an institution, but slave owners’ treatment of slaves was
restricted by law and culture. To a large extent, this continuity was facilitated
by the ulama, whose interpretation of Islam’s often-iconoclastic scriptures and
derivation of norms was profoundly influence by their cultural milieu, its logic
of social hierarchies and the realistic limitations of enforcing norms. It can and
has been argued that the Quran only permits polygamy as a solution for women
in particular need of care, but the empirical observations of Muslim scholars and
their reading of Prophetic precedent led them to leave the practice relatively un-
regulated. Prophetic Hadiths raised a remarkably high standard for the treatment
of slaves and the obligation to manumit them, but this standard could survive
only as a suggested ideal in a society permeated by slavery and its concomitant
hierarchies. Not only did society shape the interpretation of scripture, we see
that anonymous voices could coopt the voice of scripture itself. In competition
with the guidance offered by Islam’s clerical guardians, in the markets and streets
of Cairo or Damascus, popular axioms about marriage, race and slavery were at
times granted Prophetic voice.

st Shams al-Din al-Sakhawi, a/-Magqasid al-Hasana, ed. by Muhammad ‘Uthman al-Khisht (2004),
119-120; Isma'il al-‘Ajluni, Kashf al-Khafa amma Ishtahara min al-Abadith ala Alsinat al-Nas, cd. by
Ahmad al-Qalash, 2 vols (1997), L, 262.
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INTRODUCTION

Capucine Nemo-Pekelman

Université Paris-Nanterre, CHAD

Alépoque médiévale, dans les mondes juifs, chrétiens et musulmans, la différence
religicuse est source de distinction dans des domaines variés du droit. Les mesures
afflictives, vexatoires ou de protection décidées par les pouvoirs politico-religieux
dominants, les droits et privileges négociés et obtenus par les groupes minoritaires
concernent en effet des domaines aussi divers que les matiéres fiscales, pénales et
processuelles, contractuelles et économiques, familiales et patrimoniales, que la
propriété, le culte ou les rites.

Les contributeurs du présent chapitre ont concentré leurs investigations sur les
matiéres qui leur paraissaient les plus élémentaires, et desquelles leurs semblaient
avoir dépendu toutes les autres. Il s’agit des régles relatives 4 la résidence d’une
part, et de celles qui permettent le maintien d’une vie communautaire autour
d’un culte d’autre part. De fait, ce n’est que si le droit de résidence de la minorité
en tant que communauté religicuse se trouve admis que se posent les problémes
afférents des rapports avec les autorités (dans les domaines de la fiscalité, de la
justice et de la répression pénale notamment) ; et de la réglementation des rela-
tions quotidiennes avec les autres groupes (en matiere de voisinage, de contrat,
de témoignage, de commerece, ...ctc.).

Il a donc été décidé d’interroger dans des termes identiques les sources juri-
diques venues des terres musulmanes ct chrétiennes, en leur demandant d’abord
ce qui avait fondé, justifié et garanti la résidence des individus issus de minorités
religicuses. Le méme travail a été effectué sur des sources d’origine juive. Certes,
les communautés juives médiévales ne disposent d’aucune souveraineté en la
matiére, mais elles sont tout de méme amenées 4 la réglementer dans des circons-
tances que nous préciserons plus loin.

Il n’est pas possible que soit tirée une conclusion générale de ces études pa-
ralleles, pour des raisons évidentes tenant a la diversité des contextes politiques
et religieux envisagés, des époques (les sources analysées par les différents contri-
buteurs remontent aux VIII¢ et IX¢ si¢cles de notre ére, d’autres au XIV© et XV©
si¢cles), et des situations spécifiques ainsi que des univers intellectuels particuliers
entourant 'édiction de chacun des textes. Mais la comparaison sur des aspects
précis, aussi périlleuse soit-elle, méritait d’tre faite car, méthodologiquement,
Iinterdisciplinarité a des vertus reconnues dont celle, en particulier, de permettre

Re/igiom Minorities in Christian, Jewish and Muslim Law (5" 15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 119-126
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le renouvellement des problématiques. Ainsi, nous verrons plus loin comment ce
travail de réflexion en équipe a permis & chacun de s’extraire des questionnements
dans lesquels pouvaient 'enfermer I’ historiographie de sa discipline.

Mais avant d’en venir a ce point, nous voudrions nous arréter un instant sur
une autre difficulté particuliere qui a pu géner la comparaison. Elle tient au fait
que les sources juridiques utilisées par les contributeurs travaillant sur le monde
musulman paraissaient 2 priori plus difficiles & exploiter que les sources des droits
chrétien et juif. En effet, les documents sélectionnés par Anna Matheson et Marisa
Bueno pour I’Espagne et le Portugal chrétiens du XII¢ au XV© siecle sont de na-
ture législative (chartes royales ou municipales), coutumiere, ou sont des actes de
la pratique. Ceux qu’utilise Nadezda Koryakina pour documenter la vie juridique
des communautés juives des villes aragonaises aux XIII¢ et XIV¢ si¢cles sont des
consultations rabbiniques (she elot u-teshuvot ou responsa) et des réglements com-
munautaires (tzqanot). Toutes ces sources ont ceci en commun qu’elles paraissent
directement entées dans la réalité sociale et politique de leur temps. A linverse, les
sources du droit musulman, issues dans leur majorité de livres de figh, semblaient,
a cause de leur origine doctrinale, théorique et abstraite, se préter plus diffici-
lement & une exploitation historique. C’est cette difficulté qu’ont db affronter
Ahmed Oulddali, Farid Bouchiba et Géraldine Jenvrin.

Ahmed Oulddali s’appuie sur deux livres de figh du XI* si¢cle de notre ¢re,
leurs auteurs appartenant a des écoles (madihib) juridiques sunnites différentes,
Iécole $afi‘ite (issue de 'enseignement du juriste al-Safi ‘i, mort au Caire vers
820) et I’école hanafite (se rattachant 2 Abi Hanifa de Bagdad, mort en 767). 1l
s’agit du K. a/-Hiwi du $afi‘ite al-Mawardi (m. 450/1058) et du K. al-Mabsiit du
hanafite al-Sarahsi (m. 483/1091). Ces écrits présentent des caractéres propres
aux ceuvres de doctrine et proposent des catégories juridiques bien délimitées et
caractérisées. L’avantage de la clarté de ces exposés peut cependant comporter
un versant négatif, qui est leur caractére en apparence anhistorique, et qu’Ahmed
Oulddali s’efforce de surmonter. Ainsi peut-on, explique-t-il, deviner, lorsque le
$afi‘ite Mawardi expose que les devoirs exigés des dimmis en échange de la rési-
dence ne sont pas tous également contraignants et qu’il existe entre eux une hié-
rarchie, que ces obligations furent, & des époques et dans des contextes difficiles &
reconstituer, négociées par les populations soumises. C’est la raison pour laquelle,
dit Ahmed Oulddali, ces obligations étaient tantdt séveres — comme ce fut le
cas sous le régne de certains califes tels que I'Umayyade “Umar b. “Abd al-*Aziz
(r. 717-720), ’Abbasside al-Mutawakkil (r. 847-861) et le Fatimide al-Hakim (r.
996-1021), ainsi qu'au Maghreb 4 I'¢foquealmohade — tant6t souples et allégées.
Par conséquent, ce droit ne découlepds-uniquement des textes fondateurs du
droit musulman — Coran et Sunna'=_mais apparait bien comme circonstanciel,
résultant de pactes particuliers, passés au moment des redditions des villes et
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des décisions des califes, et révélant chaque fois I'existence de rapports de force
spécifiques.

Farid Bouchiba insiste bien, en introduction de son article, sur la dimension
évidement historique des livres de figh, qu’il exploite en méme temps que de nom-
breuses consultations juridiques (fziwa). Ils ne sont rien d’autre, écrit-il, « que
la somme des produits d’une époque et d’un lieu ». D’ailleurs, « le pluralisme
normatif des différentes écoles juridiques sur un méme point de droit révele les
réalités sociales des milieux ot celles-ci se sont élaborées et normalisées ». Il pro-
pose de concentrer I'analyse sur une école juridique en priorité, en 'occurrence
celle des malikites — maghrébins et andalous. Les sources malikites constituent
d’ailleurs une documentation essenticelle pour ces régions, la production des
chroniqueurs étant, avant le Bas Moyen-Age, de moindre importance. Et Farid
Bouchiba assure que les traités principaux qu’il propose & I'étude, la “‘Utbiyya
d’al-‘Utbi (m. 868) et la Mudawwana de Sahniin (m. 856), transmirent certes la
doctrine de Malik et de ses disciples mais organisérent aussi trés concrétement
le droit applicable en al-Andalus et au Maghreb. De plus, ajoute-t-il, les juristes
(fugaha’) malikites considéraient la Gda (usage) et le ‘urf (coutume), ainsi que
le amal (pratique judiciaire) comme des sources du droit, « ce qui témoigne
du caractere réaliste de cette école juridique, et de son adaptation aux diverses
sociétés au travers des Ages. »

En somme, le figh musulman et son caractere principalement doctrinal ne doit
pas décourager Ihistorien et constitue bien une source susceptible de révéler les
situations juridiques réellement vécues par les dimmis, pour peu que 'on réussisse
A le replacer dans le contexte immédiat de son édiction.

Le travail de Géraldine Jenvrin présente 'ceuvre d’un penseur cordouan du
XIII¢siecle exilé au Caire, al-Qurtubi (m. 671/1272). Cette ceuvre, explique-t-elle,
est un commentaire du Coran dans le genre traditionnel du zafs7r, mais elle em-
prunte aussi au genre du droit, avec une attention portée aux « fondements de la
Loi » (usil) et aux « régles qui en dérivent » (furiz"). La démarche de cet homme
du XIII si¢cle consiste a revenir au Coran comme une source fondamentale du
figh, et A justifier, en développant particuli¢rement ce point, I'existence de doc-
trines juridiques divergentes par la diversité des exégeses du Livre saint. L’auteur
— a’instar des philosophes grecs de I'époque classique, qui séparaient les lois de
la nature (physis) et celles des hommes (0m0i), ainsi que des juristes musulmans
qui ont précédé — distingue un « droit de Dieu » (huqiig Allah) et un « droit
des Hommes » (hugiqal adimiyyin). Et cette distinction lui permet de rappeler
que, contrairement aux musulmans, les non-musulmans ne sont pas tenus d’obéir
au premier mais simplement au second. En conséquence, le pacte de la dimma
donne droit non seulement  la résidence des non-musulmans protégés (dimmis)
mais ala protection de leurs activités, méme illicites au regard du droit musulman.
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La premiere question ayant occupé les auteurs de ce chapitre est, avons-nous
dit, le droit de résidence, et nous voulons expliquer maintenant comment elle a
permis & chacun de renouveler ses propres questionnements. L’équipe s’est for-
mulée le probléme en ces termes : Jusqu'a quel point la stabilité de la résidence
des minorités religicuses était-elle tributaire de leur degré d’intégration dans la
communauté politique du groupe majoritaire ? Cette maniere de poser la problé-
matique était inspirée d’une historiographie spécifique, celle qui s’intéresse aux
conditions juridico-politiques de la présence des juifs en chrétienté occidentale
avant les vagues d’expulsion qui se succéderent & partir du XII¢ siecle et jusqu’a
la fin du Moyen-Age'. Lhistorien Salo Baron a estimé que les juifs avaient recu,
dans ’Empire romain 2 partir de la fin du IV® si¢cle, dans les royaumes roma-
no-barbares et dans I’Empire franc, des statuts & part — par le canal de chartes de
privileges — qui avaient eu pour effet de les exclure des communautés politiques
de leur temps, royaumes et empires christianisés. Pendant la période féodale qui
avait suivi, ils avaient préféré « I'alliance royale » au protections seigneuriales®.
Le droit de résidence des juifs en chrétienté n’avait ainsi pas été fondé¢ sur leur
qualité de sujets & part entiere mais avait dépendu de liens personnels et contrac-
tuels tissés avec les princes. A cet égard, leur condition se rapprochait plus de celle
des dimmis dans les pays musulmans que de celle des populations paysannes. Et
dans A History of the Jews in Christian Spain, Yitzhak Baer propose une analyse
comparable®. Siles juifs avaient par la suite été les victimes régulieres de déporta-
tions, il fallait en rechercher la cause dans la fragilité de leur attachement juridique
aux communautés politiques dans lesquelles ils vivaient. De fait, toute crise était
susceptible de mettre & mal leur s¢jour et de se résoudre dans des expulsions.

Cette conception a été rapprochée d’unc idée développée par Hannah Arendt
dans le dernier chapitre de Les origines du totalitarisme. 11 : L Impérialisme (paru
en 1951) consacré A I'analyse de la crise des réfugiés et des apatrides survenue en
Europe dans”Entre-deux-guerres*. Elle explique que certains peuples qui vivaient
en Europe centrale et orientale dans les territoires ayant appartenu aux quatre
empires (allemand, austro-hongrois, ottoman et russe) démantelés a I'issue du
premier conflit mondial s’étaient vus imposer par la Société des Nations (SDN)
le statut de « minorités nationales », dont les droits de résidence étaient proté-
gés par des traités internationaux. D’autres au contraire avaient été dotés d’un
gouvernement propre et avaient formé des Etats-nations calqués sur le modele

1 Les lignes qui suivent s’inspirent de Uexposé de M, Kriegel, « De I'alliance royale 4 la religion d’Etat.
Yerushalmi entre Baron, Baer, et Arendt » gimsS.-A. Goldbcrg, L’ Histoire et la mémoire de [’ Histoire.
Hommage a Yosef Hayim Yerushalmi (2012, 29°43).

2 S.Baron, 4 Social and Religious History of the Jews; 1967, t. X1, 1967, 119

3 Y. Baer, 4 History of the Jews in Christian Spain, vol. 1 (1961, 1992).

4 H. Arends, Les origines du totalitarisme, II : L'impérialisme, 1951 (2002, 564-573).
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occidental. Seuls les seconds étaient devenus des nationaux a part entitre, quand
les premiers, condamnés 2 vivre dans ces nouveaux Etats-nations, s’étaient rapi-
dement retrouvés victimes de déportations, soit que leur nationalité leur avait
été confisquée par les gouvernements de ces Etats (comme ce fut le cas pour
un million et demi de Russes dénaturalisés et expulsés d’Union soviétique par
exemple), soit que, chassés de chez eux sans espoir de retour, ils fussent devenus
apatrides dans les faits et condamnés & trouver refuge dans les pays occidentaux.
Ainsi, conclut Hannah Arendg, seuls les nationaux avaient pu voir leurs droits de
résidence, et tous ceux qui en découlaient, garantis dans les faits, quand les autres,
que protégeaient seulement les droits naturels et universels de ’homme, s’¢taient
retrouvés « sans droits ».

Cette distinction moderne entre « nationaux » et « étrangers » avait-elle
aussi eu une incidence importante aux temps médiévaux ? L’appartenance ou
non 4 la communauté de référence (étatique, urbaine ou seigneuriale) avait-elle
constitué¢ au Moyen-Age un critere déterminant pour la stabilité de la résidence
comme de nos jours la possession de la nationalité 2

Anna Matheson s’est employée a répondre 4 cette question en étudiant ce
qu’avait été la condition, au regard du droit de cité, des juifs et des musulmans
(mudéjares) qui vivaient dans les villes portugaises des XIII¢, XIV¢ et X V¢ si¢cles.
Les modes d’acces 4 la citoyenneté (vizinhanga) de ces villes paraissent avoir été
relativement souples. Ils variaient certes selon les lois municipales mais, en regle
générale, pouvaient prétendre au droit de cité ceux quiy étaient nés (les naturales)
et ceux qui y avaient résidé plus d’un an (les moradores), la décision d’inscription
d’un nouveau citoyen étant 4 la discrétion des magistrats de la ville. Mais ce titre
ne donnait pas automatiquement acces 2 la totalité des droits politiques puisque,
si 'ensemble des citoyens pouvait participer aux assemblées municipales élargies
(assembleias alargadas), seules les élites (homini boni ou homens bons) étaient
admises 4 siéger dans les assembleias restritas ordindrias au cours desquelles se
prenaient les décisions les plus importantes. Il semblerait donc, si nous la suivons
bien, que les privileges recherchés par le moyen de la citoyenneté étaient moins
de nature politique qu’économique. En effet, si les vizinhos devaient acquitter
une taxe de résidence (1 solde & Lisbonne) et étaient redevables des imp6ts lo-
caux et royaux ainsi que de 'accomplissement de prestations gratuites de service,
ils bénéficiaient tout de méme, par rapport aux simples résidents et étrangers,
d’exemptions fiscales substantielles. En particulier, ils se trouvaient exemptés du
paiement de la majorité des péages (porzagens) dus pour I'importation de denrées
commerciales dans la ville. Il ressort de ceci que les juifs et musulmans qui avaient
un intérét certain 4, de résident, devenir citoyens, étaient les marchands & qui ce
titre accordait des avantages commerciaux par rapport a leurs concurrents. Mais,
pour compliquer le tableau, auteure releve également que de simples résidents
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juifs et musulmans de Lisbonne pouvaient, a ’instar de résidents chrétiens, étre
dispensés des droits de péage (contre paiement d'1 solde au fisc royal). De plus,
il arrivait que les résidents des villes fussent admis a siéger avec les vizinhos dans
les assemblées délibératives (assembleias alargadas) et, dans la ville de Loulé,
Anna Matheson confirme la présence de résidents juifs et maures au sein de ces
assemblées.

En somme, les avantages du droit de cité ont peut-étre été court-circuités
par ceux qu’offraient privileges et exemptions. Ces derniers auraient eu pour ef-
fet d’écraser en fait, mais aussi en droit, les différences statutaires, si essentielles
de nos jours, entre citoyen, résident et étranger. Juifs et musulmans paraissent
donc avoir arbitré, pour choisir le statut qu’ils souhaitaient obtenir, entre des
impératifs politiques et financiers, ces derniers l’ayant parfois emporté. On
pourrait se demander, avec Hannah Arendt dans Les origines du totalitarisme. I :
LAntisémitisme (1951), si le choix de cette seconde stratégie n’était pas révélateur
d’une certaine cécité politique des juifs — et, nous I'ajoutons, des musulmans
—, aux conséquences funestes & terme, sans qu’il soit possible, sur la foi de cette
seule étude de cas, de confirmer ou d’infirmer cette question pourtant cruciales.

Ce sont également des considérations d’ordre fiscal qui, nous dit Nadezda
Koryakina, auraient conduit certains juifs marchands & ne pas rechercher le titre
de citoyen et, plus encore, & tout faire pour 'éviter. L’auteure étudic le cas de
ce juif de Lleida qui, au XIII* si¢cle, avait souhaité, pour affaire, déménager a
Barcelone sans sa famille. Etaient compétentes pour régler les détails juridiques
de cette migration, non seulement les autorités municipales, mais aussi celles des
communautés juives de provenance et de destination. C’est que ces dernicres
devaient collectivement acquitter 4 la ville un impot régulier et fixe, et avaient
de ce fait intéréc a élargir le nombre de leurs contribuables. Comme le souligne
Nadezda Koryakina : « Ce principe avait un impact significatif sur la politique
d’immigration des communautés. » C’est ainsi que, plutdt que de retenir a elles
le pouvoir souverain de fixer les conditions d’acces a la citoyenneté, les autorités
municipales, directement intéressées, partageaient trés pragmatiquement cette
compétence avec les communautés juives. La littérature des zaganot issue des
leaders communautaires et les she’'elot u-teshuvot des rabbins des XIII¢ et XIV©
siecles définissent donc, en partant du Talmud, différents statuts : celui des natifs
(bnei ha-ir), celui des résidents de plus d’un mois (yoshvei ha-ir) et une troisieme

s H. Arendt, Les origines du totalitarisme, I : L totalitarisme, 1951 (2002, 24.4). Signalons que, revenant,
dans une conférence donnée en 199s, sur les acctsations de Hannah Arendt, Yosef Hayim Yerushalmi ne
voit dans attitude des juifs médiévaux consistant Lne)pas avoir systématiquement recherché I'apparte-
nance 4 la communauté politique et & lui avoir, préféré parfois « alliance royale » aucune preuve d’une
quelconque inconséquence politique, en restituane-cette stratégie dans un contexte politico-juridique
médiéval aux a.ntipodc du noétre. Y. H. Yerushalmi, Serviteurs des rois et non serviteurs des serviteurs. Sur
quelques aspects de Ibistoire politique des Juifs, 2011.
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catégorie apparemment peu stable, celle des ha-darim ba-ir. Dans’affaire ci-men-
tionnée, rabbi Solomon ben Aderet (mort en 1310) devait résoudre le conflit
opposant I'aljama de Barcelone au nouveau-venu, lequel se posait dans des termes
opposés A ceux que I'on aurait pu croire, puisque la communauté plaidait pour
une conception ouverte de la citoyenneté quand le second souhaitait demeurer
résident et francos, c’est-a-dire libre de toute obligation fiscale.

Sinous nous transportons  présent dans le monde musulman, le probléme de
la résidence des dimmis et son rapport avec leur intégration dans le corps politique
se pose dans I"historiographie dans des termes différents. Mais Ahmed Oulddali
a pourtant accepté d’apporter des éléments de réponse 2 la problématique com-
mune de I'équipe, en utilisant le K. a/-Mabsit du juriste Sams al-Din al-Sarahsi.
L’auteur hanafite rappelle les distinctions classiques fondées sur 'appartenance
religieuse et sur la qualité ou non de sujet du Dar al-Islim. 1l redit des frontiéres
nettes, du moins sur le papier, existant entre les non-musulmans qui bénéficiaient
du droit de résidence dans les territoires musulmans — les infidéles protégés (dim-
mi) — et ceux qui, étrangers (harbi) originaires de territoires sous contrdle ennemi
(dar al-harb), ne pouvaient prétendre qu’a de courts séjours munis de « sauf-
conduits » a durée limitée (a724n), en devenant temporairement « bénéficiaires
de la sauvegarde » (musta’mins). Ahmed Oulddali souligne, au-dela des généra-
lités rappelées, I'apport original de Sams al-Din al-Sarahsi. En effet, cet auteur
déclare : « Envertu du contrat de protection, il [7. e. le dimmi] est devenu 'un des
habitants de notre territoire (sdra min abl dirind) et, de ce fait, il réside sur une
terre qui est 3 lui (dar nafsibh), [méme] s’il n’en est pas réellement propriétaire. »
Le contrat de protection, commente Ahmed Oulddali « permet aux adeptes des
autres religions d’appartenir pleinement au Dar al-islam de sorte que celui-ci de-
vient le leur. » Mais ce lien, ajoute-t-il, n’est pas simplement d assise territoriale. 11
est aussi un lien de solidarité en ce sens que le dimmi est solidaire des musulmans
et non deleurs ennemis, ce que révelent les lois sur le témoignage, les trésors trou-
vés ou la fiscalité qui discriminent toutes nettement entre les non-musulmans de
I'intérieur et ceux de étranger. Ainsile pacte de la dimma génére-t-il plus que des
obligations contractuelles réciproques (et donc révocables), puisqu’il integre les
minorités au sein d’une communauté solidaire par rapport a Uextérieur.

La seconde question ¢était relative aux régles permettant le maintien d’une
vie communautaire autour d’un culte et a été traitée par Farid Bouchiba pour
al-Andalus et le Maghreb aux VIII-XV* si¢cles, et par Marisa Bueno pour les
royaumes chrétiens ibériques du XIII¢ au XV si¢cle. Le premier s’est concentré
sur les lieux de culte des dimmis. Les tensions religieuses se cristallisent en effet
fréquemment autour des édifices et des objets cultuels. Leur visibilité en faisant
des marqueurs identitaires efficaces les transforme, pour cette raison méme, en
sujets privilégiés des réglementations restrictives venues des autorités. L’auteur a
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ainsi étudié les réglementations du droit malikite comparées a celles des autres
écoles juridiques. Il en détaille toute la complexité, les régimes s’avérant plus ou
moins stricts selon la nature des villes (a7254r) concernées. Le juriste Ibn Qudama
al-Maqdisi rappelle ainsi que le figh partage les villes en trois catégories, selon
qu'elles ont été conquises par les armes (‘anwa), par reddition (su/h) ou que ce
sont des villes « nouvelles », dites muhzatta.

Marisa Bueno a quant a elle montré comment les minorités juives et mu-
sulmanes avaient pu étre autorisées & demeurer dans leurs milieux culturels, re-
ligieux et sociaux respectifs, et dessine une topographie religieuse détaillée de
nombreuses villes chrétiennes de la péninsule ibérique. Les communautés juives
purent vivre dans des quartiers & part parfois entourés de murs les transformant
en de véritables forteresses (« chateau des juifs » ). Ce regroupement facilitait
d’une part I'application des régles halakhiques (lesquelles sacralisent les espaces
et le temps), et protégeait d’autre part les juifs des attaques sporadiques de leurs
voisins chrétiens. Les musulmans (mudéjares) se trouvaient plus dispersés que
les juifs, du fait que leur droit n’imposait pas de frontiéres rituelles aussi strictes
que celles des juifs. Le premier cas de quartier réservé (moreria), octroyé en 1266
par Alphonse X 4 la communauté de Murcie, s’explique ainsi uniquement par
des contraintes de sécurité. Mais Marisa Bueno montre comment I"avantage de
la vie groupée, réclamé au départ par les groupes minoritaires, s’est, a la fin du
Moyen-Age, retourné en quelque sorte contre eux, puisqu’ils finirent par se trou-
ver enfermés dans des murs contraints. En effet, la situation se durcit & partir
du XV* siecle, ce qui sexplique par le contexte des luttes politiques castillanes
qui voyaient s’affronter le pouvoir royal et les élites nobiliaires. Les minorités
religieuses devinrent les cibles privilégiées de la noblesse pour atteindre indirec-
tement le roi. Finalement, en 1480, les souverains Isabelle et Ferdinand devaient
imposer la création de juderias et de morerias. Il n’y eut ainsi pas en Espagne,
conclut Marisa Bueno, de mod¢le ségrégatif stable pendant tous les siecles mé-
diévaux, mais ce dernier s’est sensiblement transformé.

En définitive, ces six études, menées a partir de sources de natures extréme-
ment variées pour documenter la condition juridique des minorités religieuses
dans des mondes tres différents, relevent la gageure consistant  interroger par des
questionnements neufs et un comparatisme encore rare, la maniere par laquelle les
trois religions du Livre expérimentérent, aux temps médiévaux, une coexistence
sur notre sol européen.
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LES CONDITIONS DE LA RESIDENCE
DU DIMMI : ENTRE REGLES
ABSOLUES ET RELATIVES

Ahmed Oulddali

Relmin / MSH Ange-Guépin (Nantes)

La question du statut des « protégés » (dimmis) en islam suscite bien des d¢-
bats, y compris chez les historiens spécialistes du Moyen 4ge. En témoigne le
nombre croissant des travaux qui, ces derni¢res années, ont été consacrés au
sujet’. On peut néanmoins remarquer que beaucoup de chercheurs érudient la
dimma au travers du prisme du Pacte de “Umar?, comme si celui-ci en était le
texte fondateur. Cette manicere de procéder nous semble manquer de rigueur
d’une part parce que la dimma a préexisté audit Pacte, d’autre part parce que les
droits et les devoirs des non-musulmans ont été définis de maniéres fort diverses
par les juristes du VIII*et du IX¢siecle. Ces derniers élaborerent de fait chacun
leurs propres listes de dispositions en s’inspirant 4 la fois de la tradition du
Prophéte et des traités conclus pendant les conquétes. Ils n’avaient donc pas en
leur possession un modéle unique pouvant faire autorité. Autrement dit, pour
ces premiers juristes, la question de savoir quelles devaient étre les obligations
des dimmis envers des musulmans relevait encore du domaine de la recherche

1 Certains de ces travaux s’appuient sur de véritables recherches historiques et contribuent ainsi  une
meilleure connaissance du sujet. D’autres défendent des theses fantaisistes ou sont trop tendancieux pour
étre utiles. C’est le cas des travaux de Bat Ye’or et de quelques autres. V. a ce sujet A. M. Emon, Religious
Pluralism and Islamic Law. Dhimmi and Others in the Empire of Law, 2012, 34-46 ; M. R. Cohen, « Islam
and the Jews : Myth, Counter-Myth, history », in Jews among Muslims, Sh. Deshen, W. P. Zenner (éd.),
1996, 50-63.

2 Le pacte de ‘Umar (‘abd ‘Umar) ou les stipulations de "Umar (al-suriit al- ‘umariyya) est un texte
mentionnant un ensemble de mesures restrictives prises & 'encontre des tributaires. Les sources musul-
manes ['attribuent au deuxi¢me calife ‘Umar b. al-Hattab (r. 634-644). Mais sa composition date vrai-
semblablement de I’époque abbasside. Le Pacte de ‘Umar, texte arabe et traductions [en ligne], disponible
sur <http://www.cn-telma.fr/relmin/extrait1068/> (Consulté le o1 décembre, 2014).Sur le contenu de
ce pacte et les différents problemes qu’il souléve, v. aussi A. Fattal, Le szatur légal des non-musulmans en
pays d’Islam, Beyrouth, Dar el-Machreq, 1986*, 60-63 ; M. R. COHEN, « What was the pact of ‘Umar ?
A literary-historical study », JSAI 23 (1999), 100-131 ; M. Levy-Rubin, Non-Muslims in the Early Islamic
Empire.From Surrender to Coexistence, 2011, 2-112.A. Noth, « Abgrenzungsprobleme zwischen Muslimen
and Nicht-Muslimen : Die “BedingungenUmars (as-surit al- ‘umariyya)” unter cinem anderen Aspekt
gelesen », JSAI 9 (1987). 290-315.

Religious Minorities in Christian, Jewish and Muslim Law (5"~15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 127-148
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personnelle (i¢7ihid)’, méme s’il y avait un petit nombre d’éléments qui faisait
['unanimité+.

De surcroit, 'opinion généralement admise selon laquelle le pacte de “Umar,
dés le IX¢siecle de I'ére chrétienne, se serait imposé comme un canon doit forte-
ment étre nuancée’. De fait, une conception toujours minimaliste de la dimma
se rencontre encore chez nombre d’auteurs postérieurs au X¢si¢cle. Ainsi, dans
leurs inventaires des mesures concernant les dimimis, ces juristes différencient les
obligations inhérentes au pacte de protection des autres restrictions qui pouvaient
&tre imposées aux habitants non musulmans d’une ville ou d’une région en vertu
d’un traité de capitulation passé avec eux. Une telle distinction trahit le souci
de hiérarchiser les dispositions de la dimma en prenant en considération le fait
que beaucoup d’entre elles ne pouvaient s’appliquer de maniére systématique ou
universelle®.

Il convient des lors de s’interroger sur la mani¢re dont les juristes musulmans
congoivent la protection octroyée aux non-musulmans et sur le statut légal des
personnes dites « protégées ». Pour ce faire, nous allons nous appuyer essentiel-
lement, mais pas exclusivement, sur deux ouvrages de droit datant du IX¢siecle,
a savoir le K. a/-Hawi du juriste $afi ‘ite al-Mawardi (m. 450/1058) et le K. al-
Mabsit du hanafite al-Sarahsi (m. 483/1091). La principale raison qui a présidé
au choix de ces sources est que leurs auteurs respectifs vécurent & une époque ol
la pensée juridique musulmane avait atteint son apogée. Les normes du droit, y
compris celles qui concernaient les non-musulmans, étaient déja érablies, méme
si, au sein des écoles de jurisprudences, on continuait & en débattre différents as-
pects. Aussi, les opinions exprimées par ces deux juristes sont-clles représentatives
de ce que l'on peut considérer comme étant la conception élaborée de la dimma.

3 On sait que les juristes musulmans s’ interdisent le recours A 'interprétation personnelle lorsqu’ily aun
texte (nass) faisant autorité (7. e. un verset coranique ou une tradition authentique).

4 Parmi ces éléments admis par tous on trouve notamment le versement de la capitation (gizya) que les
juristes considerent comme une prescription coranique.

s Pour beaucoup d’historiens, les lois de la dimma furent définitivement fixées au cours du IX° siecle.
Les mesures consignées dans le pacte de “Umar se seraient alors imposées comme un code applicable aux
non-musulmans vivant en terre d’islam. V. a ce sujet, A.-M. Eddé, F. Micheau et Ch. Picard, Communantés
chrétiennes en pays d’Islam. Du début du VIF siécle au milien du XI siécle, 1997, 56-57 5 J.-Cl. Garcin
et al. (ed.), Etats, sociétés et cultures du monde musulman médiéval (X-XV* siécle), 2000, 111, 130.

6 Pour mieux saisir 'importance de cette distinction, il faut savoir quele pacte de protection, tel qu’il est
congu par les juristes, est un contrat ( ‘2gd) tacite consistant  garantir aux non-musulmans la sauvegarde
de leurs personnes et de leurs biens en échange du versement par eux de la capitation (gizya). Ses condi-
tions, peu nombreuses, concernent tous les tributaires et sont considérées comme le minimum requis
pour pouvoir jouir de la protection. Parall¢element %¢€ pacte qui ne donne pas nécessairement lieu & un
document écrit, il pouvait y avoir un traité mentionfant les conditions spécifiques imposées aux non-mu-
sulmans lors de la conquéte de leur ville par les musulmans. Si un tel traité existe, ses clauses prennent
aussi un caractere obligatoire, mais elles ne s’appliquenten principe qu’aux habitants de la ville concernée.
Cette catégorie d’obligations représente en réalité une bonne partie des dispositions de la dimma habi-
tuellement mentionnées dans les ouvrages de droit, comme nous allons le voir.
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Le présent travail se divise en deux parties. La premicre traite des obligations
du dimmi et du classement dont elles font I'objet dans les traités de droit musul-
man. Nous donnerons un bref apercu sur le traitement réservé aux autres religions
au début de I'islam, en insistant notamment sur les évolutions de la législation
dans en ce domaine depuis I'époque de Muhammed. Ensuite, nous étudierons les
principes de classification et de hiérarchisation des dispositions de la dimma tels
qu’ils apparaissent chez al-Mawardi. Dans la seconde partie, nous aborderons la
question du statut juridique des non-musulmans résidant en pays d’Islam. Pour
mieux comprendre la nature de ce statut, nous le comparerons a celui de I'étranger
de passage dans les territoires musulmans (mzusta min).

Les devoirs hiérarchisés du dimmi
La dimma primitive

D’apres I'historiographie arabe dont les sources écrites les plus anciennes datent
du début du IX¢siecle, c’est le Prophéte lui-méme qui a jeté les bases d’un statut
particulier pour les non-musulmans résidants en territoires musulmans’. La tra-
dition rapporte en effet qu’entre 625 et 632, Muhammad avait conclu des traités
de paix avec les habitants de plusieurs localités situées dans la Péninsule arabique.
Tel futle cas avec les populations chrétiennes de Nagran, de Bahrein et d’Ayla. Le
contenu exact de ces traités est difficile & connaitre. La raison en est que, parmiles
quelques textes qui nous ont été transmis, certains sont confus ou contradictoires.
D’autres ont subi des modifications plus ou moins importantes ou ont été forgés
A des époques postéricures®. Mais il est & peu prés certain qu’au moins une partie
de ces accords stipulait que les chrétiens devaient acquitter une taxe fixe, versée
en espéce ou en nature®. En contrepartie, les musulmans s’engageaient & garantir
leur sécurité et celle de leurs biens. Des conventions similaires eurent lieu avec les
juifs de Haybar, de Fadak et de Wadi al-Qura, en vertu desquelles les habitants de
ces localités pouvaient continuer a cultiver leurs terres, moyennant le versement
de la moitié de leurs récoltes®.

7 Lesinformations dont on dispose sur cette premicre période de I’islam proviennent principalement des
récits rédigés a partir du IX¢ siécle. Or, ces récits sont souvent le fruit d’une construction et ne refletent
pas nécessairement la réalité des événements qui eurent lieu deux siecles auparavant. Il convient donc de
les prendre avec précaution. V. & ce sujet, Th. Bianquis, P. Guichard et M. Tillier, Les débuts du monde
musulman, VIF-Xsiécle. De Muhammad aux dynasties autonomes, 2012, 12.

8 V. A.-M. Edd¢, F. Micheau, Ch. Picard, Communautés chrétiennes en pays d’Islam. ss.

9 V. Al-Baladuri,Fuzith al-buldin, éd. *Abdallah al-Tabba', 1987, 83-106 ; A. Fattal, Le statut légal des
non-musulmans, 18-2.4.

10 Al-Baladuri, Futith, 23-41; Abu Yusuf, Kitab al-Hara¢[désormais, Harig], 1979, so-s1; W. Kallfelz,
Nichtmuslimische Untertanen im Islam :Grundlage, Ideologic und Praxis der Politik friibislamischer
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Apres la mort du Prophete, les califes orthodoxes (Abi Bakr, Umar, Utman
et ‘Ali) maintinrent ces traités et en conclurent d’autres avec les populations
des régions par eux conquises. Par ailleurs, le dispositif prévu initialement pour
les juifs et les chrétiens fut étendu aux adeptes des religions sabéenne et zo-
roastrienne. Bien qu’ils ne fussent pas & proprement parler des monothéistes, les
zoroastriens furent assimilés aux gens du Livre. On leur octroya les mémes droits
que ces derniers, mais il n’était pas permis aux musulmans d’épouser leurs femmes
ou de consommer leur nourriture.

Ainsi, sion en croit les sources musulmanes, la dimma proposée aux gens du
Livre aI’époque du Prophéte aurait comporté peu de conditions. Les populations
juive, chrétienne et zoroastrienne avaient pour principal devoir vis-a-vis des autori-
tés musulmanes de payer les taxes exigées d’elles. Cette sorte de convention s’ins-
pirait probablement des us et coutumes de ’Arabie préislamique, ot les guerres
tribales se soldaient souvent par des arrangements financiers entre belligérants,
les vainqueurs imposant aux vaincus un tribut A verser en numéraire ou en nature.

Dans la mesure o elle émanait de la tradition du Prophéte, cette forme pri-
mitive de dimma s’est imposée comme le modele a suivre en mati¢re de relations
entre les musulmans et les adeptes des religions protégées. Aux VIIIc et IX¢siecles,
les juristes s’y référaient pour définir les termes des traités de paix (s#/h) pouvant
étre conclus avec les habitants des villes prises par les armées musulmanes™.C’est
ainsi que dans les ouvrages de droit composés & partir de cette époque, les dim-
mis étaient souvent appelés « les gens de la capitation » (abhl al-gizya) par réfé-
rence A la taxe particuliere qu’ils payaient et qui les distinguait des autres groupes
non-musulmans, a savoir les associateurs (mzusyikin)® et les infidéles n’ayant pas
conclu de traité avec les musulmans (harbiyin ou muharibin)™.

Silasunna fournissait les éléments de base permettant de définir le cadre général
de la dimma, elle ne pouvait répondre concrétement aux questions de plus en plus
nombreuses que suscitait I'existence de populations non-musulmanes au sein des
territoires musulmans. Il fallait donc légiférer pour adapter le droit aux situations

Herrscher gegeniiber ibren nichtmuslimischen Untertanen mit besonderem Blick auf die Dynastie der
Abbasiden (749-1248), 1995, 19-22..

1 V. Harag, 29 ; al-Safi i, al-Umm[désormais, Umm)éd. R. E. “Abd al-Muttalib, 2001, V, 434. A. Fattal,
Le statut légal, 13 ; 133 ; W. Kallfelz, Nichtmuslimische Untertanen im Islam, 91.

12 Pour établir la possibilité¢ d’accorder la protection aux non-musulmans en échange de la gizya, les ju-
ristes s"appuient sur Coran 9,29 et surtout sur les quelques traditions attestant que le Prophéte percevait
une taxe des juifs et des chrétiens qui vivaient dans les régions sous son controle. V. par exemple, Unmm, V,
684.

13 En théorie, les associateurs (musrikin) sontexclis-de la dimma en raison de leurs croyances paiennes.
Mais certaines écoles juridiques limitent cette exclusion aux polythéistes arabes, voire aux seuls membres
de la tribu de Qurays qui est celle du Prophéte-VaIbrmrRushd al-Gadd, al-Muqaddimat al-mumahbidit,
1988, 1,376 ; Ibn al-Qayyim, Ahkam abl al-dimma, éd. Y. b. A. al-Bakii, 1997, 1, 89-92.

14 V. par exemple, Harag, 122 ;Umm, V, 479.
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nouvelles tout en préservant le cadre hérité de I'époque du Prophéte. Telle fut la
politique des califes successifs qui, par leurs multiples décisions, firent évoluer les
lois de protection sans en remettre en cause les fondements. Intégrées par les juristes,
ces décisions califales donnérent lieu & une conception plus élaborée de la dimma.

De la dimma primitive 4 la dimma élaborée

Cette évolution est étroitement liée au contexte des conquétes. En effet, avancée
rapide des armées musulmanes dans les territoires anciennement sous domination
byzantine et perse donna licu & une situation nouvelle. Les vastes régions conquises
dont la Mésopotamie (Irak), la Perse, la Syrie-Palestine (a/-s4m) et I’ Egypte étaient
essentiellement peuplées de chrétiens et de zoroastriens. Pour en assurer 'adminis-
tration, les califes et les gouverneurs durent mettre en place des mesures adaptées
aux besoins ct & la situation de chaque province. De ce fait, les nouveaux traités de
conquétes se trouverent plus développés, comportant un certain nombre de condi-
tions supplémentaires”. On y voit apparaitre des clauses concernant la protection
des édifices religieux, la construction des ponts et I'entretien des routes. Certains
traités mentionnent également 'obligation pour les non-musulmans de venir en
aide aux combattants et aux civils musulmans, et ’interdiction de toute forme de
collaboration avec 'ennemi. L’accumulation de ces mesures fit passer la dimma
3 un niveau d’¢laboration plus poussé mais sans que I'on note pour autant de
véritable rupture avec les pratiques mises en place pendant la période précédente.

Le pacte de “Umar est vraisemblablement I'un des documents résultant de
ce travail de compilation. Bien que les circonstances exactes de sa composition
demeurent inconnues, il semble bien que ses auteurs ont réuni des éléments d’ori-
gines diverses, dont certains provenaient des traités de conquéte musulmanes et
d’autres s’inspiraient de pratiques antéricures a celles-ci. En effet, comme I’a bien
montré M. Levi-Rubin, il existe nombre de similitudes entre les dispositions du
pacte de “Umar et les lois romaines, byzantines et perses en vigueur au Moyen-
Orient avant ’avénement de I’islam*.

D’autres documents renfermant des clauses plus ou moins nombreuses ont vu
le jour entre le VIII¢ et le IX®si¢cle sans étre aussi connus que le pacte de “Umar.
Deux d’entre eux nous sont fournis par le juriste hanafite Aba Yasuf (m. 182/798)
d’une part, et par al-Safi'i (m. 204/820) d’autre part. S’appuyant sur des maté-
riaux puisés dans la tradition du Prophete et dans la pratique des califes antérieurs,
ces juristes semblent avoir voulu donner aux souverains et aux fonctionnaires

15 Ces traités posent les mémes problemes que ceux datant de I’époque du Prophete. En effet, les textes
qui nous sont parvenus sont altérés, ce qui ne permet pas d’en connaitre avec certitude le contenu. V.,
Cl. Cahen, « Dhimma », EF, 11, 234.

16 M. Levy-Rubin, Non-Muslims in the Early Islamic Empire, 8-20, 120-130.
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de I’Etat une vision d’ensemble qui leur permettrait d’administrer efficacement
les populations non-musulmanes. Pour ce faire, ils s’efforcérent d’élaborer des
listes completes et harmonisées de dispositions pouvant servir de modéle. Cette
volonté de doter 'administration califale d’un catalogue de mesures apparait
clairement chez Abu Yasuf, qui a composé son traité d’imp6t foncier (Kitib al-
Harag) A la demande du calife abbasside Hariin al-Rasid (r. 786-809)7. Dans le
cas d’al-Safi‘i, Pobjectif poursuivi semble étre double : il s’agissait de proposer
un formulaire contenant Uensemble des régles que les non-musulmans devaient
observer d’une part, et d’enseigner aux éleves juristes comment rédiger un traité
de paix d’autre part®.

Au cours des siecles suivants, les juristes se sont penchés sur les droits et les
devoirs des non-musulmans vivants sous la loi musulmane en partant des déci-
sions prises depuis 'époque du Prophete. Conscients du fait que ces mesures ne
se valaient pas ni n’avaient toutes force de loi, ils essayerent de les organiser selon
un classement qui prenait en compte 'importance de chacune d’elles. Parmi les
auteurs ayant opté pour cette méthode, on peut citer al-Gazali (m. sss/1111) et
surtout al-Mawardi®. Ce juriste qui fut au service du calife abbasside al-Qa’im
(r. 1031-1075) propose deux logiques de classement. Il en applique I'une dans sa
somme juridique intitulée a/-Hiwi al-kabir et autre dans son traité de droit
public connu sous le titre de al-Ahkam al-sultaniyya>. C’est sur la premiére que
nous allons nous appuyer. Plus détaillée, elle permet de mieux saisir les principes
ayant présidé au classement adopté par l'auteur.

Le classement des obligations du dimmi par al-Mawardi
Al-Mawardi s’efforce de mettre de 'ordre dans un amas de mesures en les orga-

nisant sclon une hiérarchie qui, comme nous allons le voir, tient compte d’une
multitude de criteres. Sa fagon de procéder est originale parce qu’il distingue les

17 V.Harig, 127 ; M. Levy-Rubin, Non-Muslims in the Early Islamic Empire, 77-78.

18 Umm, V, 471-472, 479 ; Le traité proposé par al-Safi‘i a la forme d’un formulaire notarié prét a 'em-
ploi. Cette convention-type était destinée & servir comme un modele pour la rédaction des traités de paix
entre les musulmans et les habitants des villes conquises. V. A. Fattal, Le statut legal, 77-81; M. Levy-
Rubin, Non-Muslims in the Early Islamic Empire, 78-82 ; 173-175 ; M. R. Cohen, « What was the pact of
‘Umar ? », 119-120.

19 V. al-Gazali, al-Wasit fi al-madhab[désormais, wasit sans nom d’auteur], éd. M. M. Tamir, 1997, VII,
79-87. Des classifications de forme similaire se trouvent chez certains auteurs hanbalites, v. par exemple,
Ibn Qudama al-Maqdisi, al-Mugni, éd. A. al-Tarki 997, X111, 247-248 ; Tbn al-Qayyim, Ahkam ahl
al-dimma, 11, 1360-1361.

20 Al-Mawardi, al-Hiwi al-kabir [désormais, Hawi), 1994, X1V, 316-319 ; Id., al-Ahkim al-sultaniyya
[désormais, Afkam sultiniyya), éd. A. M. al-Bagdadi; Koweit, Dar Ibn Qutayba, 1989, 184-185 ; Les statuts
gouvernementaux ou régles de droit public et administratif, trad. E. Fagnan, 1915, 305-306 ; The Ordinances
of Government, trad. W. H. Wahba, 1996, 161.
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conditions intrins¢ques, celles qui sont inhérentes au pacte de la dimma de celles
qui ne le sont pas. Les premiéres vont de soi des lors qu’il y a contrat de protection
et, de ce fait, il n’est pas nécessaire de les mentionner dans les traités. Tel n’est pas
le cas des conditions extrinseques qui ne s’appliquent que si elles figurent comme
clauses dans un traité ayant été conclu avec les non-musulmans. Autrement dit,
notre auteur classe les obligations imposées aux dimmis en fonction de leur im-
portance et selon qu’elles sont introduites par le contrat de protection lui-méme
ou par les clauses stipulées dans un traité de capitulation®. C’est ainsi qu’il divise
I'ensemble des conditions en cinq catégories que nous résumons ici.

Les conditions imposées par le contrat de protection

Cette catégorie renferme trois articles : les dimmis doivent a) acquitter la capita-
tion (gizya) ;b) se soumettre  la loi musulmane ; ) s’abstenir de combattre les
musulmans. Ces obligations s’appliquent d’emblée deslors qu’il y a un contrat de
dimma. Aussi n’est-il pas nécessaire de les stipuler dans le traité de paix susceptible
d’étre conclu entre I'autorité musulmane et les non-musulmans. Lorsqu’on les
stipule, ce n’est que pour corroborer les conditions déja établies par le contrat. La
violation de 'une d’elles entraine la rupture du pacte de protection®.

Les conditions imposées par le contrat de protection, selon certains juristes,
ou par le traité de capitulation, selon d’autres™

Cette catégorie renferme six articles :a) les dimmis ne doivent ni attaquer ni déna-
turer le Livre de Dieu ; b) ni proférer des insultes contre le Prophéte en 'accusant
de mensonge ou en jetant le discrédit sur lui ; ¢) ni parler de la religion musulmane
pour la dénigrer ou la contester ; d) ni détourner un musulman de sa foi ni lui
nuire dans sa personne ou ses biens ; €) ni forniquer avec une musulmane ni la
prendre pour épouse ; f) ni venir en aide aux ennemis ou accueillir aucun de leurs
espions, ni leur transmettre des informations sur les musulmans**. Ces actions,
précise al-Mawardi, sont interdites en raison de leur caractere illicite en islam.

21 11 faut savoir que les juristes distinguent le contrat de protection (dimma) en tant que tel du traité de
paix ou de capitulation que les musulmans peuvent conclure avec la population non-musulmane d’une
ville conquise.

22 Hawi, X1V, 317.. ) . i i . L )
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23 Pour certains juristes, dit al-Mawardj, les conditions relevant de cette deuxieme catégorie sont intro-
duites d’emblée par le contrat de protection, si bien qu’il n’est pas nécessaire de les stipuler alors que, pour
d’autres, elles doivent étre stipulées dans le traité.

24 Hawi, X1V, 317-318.
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Aussi les dimmis doivent-ils s’en abstenir, si ceci est expressément mentionné
dans le traité de capitulation.

Mais certains juristes vont plus loin en affirmant que ces conditions procédent
du contrat de protection lui-méme, et que 'on ne les mentionne dans le traité de
paix que pour insister sur leur caractére obligatoire. Ainsi leur caractére coercitif se-
raitindépendant du traité lui-méme. Ces juristes mettent en avant le préjudice que
les délits en question pourraient provoquer chez les musulmans. Et ¢’est pourquoi
ils considerent que si les dimmis violent ces interdictions, le contrat sera rompu™.

Pour d’autres juristes en revanche, les devoirs relevant de cette catégorie ne sont
pas introduits par le contrat de protection en tant que tel, puisqu’ils ne font pas par-
tie des obligations inhérentes 4 la capitation (lawazim al-gizya). Mais ils prennent
un caractere obligatoire s’ils sont stipulées dans le traité, parce qu’il s’agit d’empé-
cher des actions illicites pouvant entrainer un préjudice évident. Parmi les juristes
qui sont de cet avis, certains soutiennent que la violation des précédentes conditions
conduit 2 la rupture du contrat de protection*. D’autres affirment le contraire.
Selon eux, la rupture n’a lieu que lorsque les dimmis violent les clauses intrinséques
du contrat. Or, les interdictions susmentionnées ne font pas partie de celles-ci*”.

Les conditions que le contrat de protection n’impose pas mais qui prennent
un caractére strictement obligatoire quand elles sont stipulées par un traité

Comme la précédente, cette catégorie comporte six articles dont voici un résu-
mé. Les dimmis doivent s’abstenir des choses suivantes : a) batir des édifices plus
hauts que ceux des musulmans ; b) construire de nouvelles églises ; ¢) montrer les
croix ;d) consommer du vin ou exhiber des pores dans les lieux publics**; ¢) mani-
fester ostentatoirement leurs croyances fausses concernant ‘Uzayr™ et le Messie ;
f) réciter publiquement leurs livres, leurs pri¢res ou sonner les cloches®. Si ces
choses, déclare al-Mawardi, sont prohibées c’est parce qu’elles sont répréhensibles
(munkar, pl. munkarat). Les dimmis sont sommés d’y renoncer. Cependant, les

25 Hawi, X1V, 318.

26 Ces conditions deviennent obligatoircs dés lors qu’cllcs sont stipulées dans un traité. Hawi, X1V, 318
27 Hawi, X1V, 318
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28 Cela inclut aussi le fait de donner & boire ou & manger 4 un musulman du vin ou du porec.

29 Le Coran reproche aux juifs et aux chrétiensde-eroire respectivement que ‘Uzayr est le Messie sont les
fils de Dieu (Coran, 9, 30). V. H. Lazarus-Yafch, « ‘Uzayr », EF, X, 96o0.
30 Hawi, X1V, 318.
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positions divergent quant aux effets de la violation de I'une de ces interdictions
sur le maintient du pacte de protection®’.

Les conditions que le contrat de protection n’impose pas ni qui ne prennent
de caractere strictement obligatoire méme stipulées dans un traité

Elles sont également au nombre de six :a) il leur est interdit d’utiliser pour mon-
tures des chevaux ;b) ils doivent changer leur tenues vestimentaires en portant les
signes distinctifs et la ceinture (zunnar),de sorte que I'on puisse les reconnaitre
et les différencier des musulmans®*; ¢) ils doivent enterrer leurs morts de maniére
discréte, sans montrer ostensiblement leurs corteges funéraires ; d) et sans qu’il
y ait étalage de pleurs ou de lamentations ; ¢) ils ne doivent ni entrer dans les
mosquées ; f) ni posséder des esclaves musulmans®.

Ces prescriptions, dit al-Mawardi, portent sur des actes pouvant offenser les
musulmans. Elles ne sappliquent que si elles ont été stipulées dans un traité. Si
une telle stipulation existe, les dimmis seront tenus de 'observer. Ceux d’entre eux
qui refusent de s’y soumettre encourent une peine discrétionnaire (2 zir)**, mais
leur statut de « protégés » ne sera pas remis en cause, car les regles auxquelles ils
auront désobéi n’ont pas été instituées pour proscrire des actes illicites ou répré-
hensibles. Autrement dit, on n’annulera pas le contrat de protection pour des
infractions aussi vénielles*.

31 Hawi, X1V, 318.
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32 Le Zunnar est une ceinture spécialc que portaient les dimmis, v. A. S. Tritton, « Zunnar », EFP, XI,

617 5 A. Fattal, Le statut légal, 96-101.

33 Hawi, X1V, 318-319.

34 Le droit musulman reconnait deux sortes de peines : I'une est fixée par le Coran, ce sont les peines

coraniques ou légales (hdd, pl. hudid), et 'autre est laissée 2 la discrétion des juges. Plus légeres, les peines

relevant de la seconde catégorie ne s’appliquent théoriquement qu’aux délits non passibles de hadd. Parmi

les sanctions pouvant étre décidées a ce titre par le magistrat, il y a 'emprisonnement et la flagellation.

35 Hﬂwz, XIV, 319.
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36 Clest ce qui les différencie des conditions relevant de la deuxi¢me et de la troisi¢me catégorie. Notons
qu’al-Mawardi mentionne un autre point de vue selon lequel, en cas de violation des conditions apparte-

nant a cette catégoric, le contrat de Pl‘OtCCtiOl’l sera rompu.
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Les conditions que ni le contrat de protection ni les clauses d’un traité
n’imposent

Ce sont les six prescriptions suivantes : a) les dimmis ne doivent pas élever la voix
en présence des musulmans ; b) ni les devancer dans les assemblées (magalis) ; )
niles géner quand ils circulent sur les chemins ; d) niles employer dans des tiches
ingrates ou humiliantes ; ¢) ils doivent les saluer les premiers ; ) et leur venir en
aide en cas de besoin?”.

Les dimmis, explique al-Mawardi, peuvent étre soumis a ces obligations dans le
but de les abaisser et de les avilir. S’ils refusent de les respecter, on les obligeraa s’y plier
ets’ils récidivent, on les punira en leur infligeant des peines discrétionnaires. Mais en
toute hypothése, leur violation n’entrainera pas la rupture du pacte de protection?®.

Comme on peut le constater, la plupart des prescriptions mentionnées dans
ce passage du K. al-Hawi al-kabir sont connues. Al-Mawardi les puise dans la
littérature juridique de son époque ainsi que dans la pratique des califes succes-
sifs. Notons, parmi ces dispositions, que certaines furent mises en ceuvre pour la
premiére fois sous le régne du calife abbasside al-Mutawakkil (r. 847-861). Cest
notamment le cas de la mesure qui consistait a marquer les maisons habitées par
des non-musulmans en fixant des figurines en bois sur leurs portes®.

Le classement opéré par al-Mawardi vise en réalité & séparer les dispositions
premicres et impératives de celles qui sont secondaires ou de moindre importance.
L’idée apparait clairement dans le K.al-Ahkam al-sultiniyya, oul'auteur divise les
conditions de la dimma en fonction de leur caractere obligatoire ou recommandé.
Les conditions obligatoires correspondent précisément a celles qui figurent dans
les deux premieres catégories mentionnées dans le K. al-Hawi. Toutes les autres
dispositions sont considérées comme recommandées*°. Il est vrai que les deux
catégories avaient tendance a se confondre dans Iesprit de certains juristes ou du
moins dans leurs écrits*.

37 Hawi, X1V, 319.
38 Hawz, X1V, 319.
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39 Al-Mawardi mentionne cette mesure qu’il attribue au calife ‘Umar L. Or, il semblerait que ce soit al-Mu-
tawakkil qui I'a décréeée, v. Hawi, XIV, 319. Sur les décrets de ce calife, v. A. Fattal, Le statut légal, 102, 212.
40 Ahkam sultaniyya, 184.
41 Cette confusion apparait dans beaucoup|deytraieés de droit musulman, & commencer par le K. al-
Umm d’al-Safi‘i qu’al-Mawardi paraphrase et.comente dans son Hawi. En effet, al-Safi'i énumére les
conditions de la dimma en les mentionnant les unes apres les autres, sans les hiérarchiser. Conscients du
fait que certaines de ces conditions ont un caractere-plus contraignant que d’autres, des juristes $afiites,
tels qu’al-Mawardi et al-Gazali, introduisent différentes méthodes de classification.V.Umm, V, 471-473,
493-494 ;Wasit, V11, 79-87 ; Ahkam sultaniyya, 184-18s.
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Al-Mawardi établit un autre principe de hiérarchisation fondé sur les cing sta-
tuts légaux que sont l'obligatoire et I'interdit, le recommandable ou le répréhen-
sible et le licite. C’est ainsi qu’il divise les prohibitions en fonction de leur statut
illicite (harim), ou répréhensible (munkar). De la sorte, il les expose de maniere
graduée, suivant leur degré de gravité. Regroupés dans la deuxi¢me catégorie, les
actes considérés comme illicites font 'objet d une interdiction formelle qui, d’ail-
leurs, concerne aussi bien les musulmans que les dimmis. Le fait de blasphémer,
d’attaquer le Coran ou de nuire aux musulmans releve de délits graves en Islam.
Aussi, celui qui s’en rend coupable encourt-il une peine pouvant aller jusqu’a
I'exécution capitale, méme pour le musulman. Partant de I3, certains juristes sou-
tiennent que ces interdictions s’appliquent en vertu du contrat de protection
et quil n’est pas nécessaire de les stipuler dans un traité. Mais selon une autre
opinion, ce sont des conditions extrins¢ques au contrat dont la mise en ceuvre dé-
pend des clauses incluses dans le traité de paix établi lors de la conquéte de la ville.
Quant aux choses non permises aux dimmis parce qu’elles sont répréhensibles,
elles consistent en des actes créant un préjudice de moindre importance pour les
musulmans, comme la construction de nouveaux lieux de cultes ou ’exhibition
de croix sur la place publique.

Les deux dernieres catégories renferment des conditions pouvant étre stipu-
lées mais qui ne portent pas sur des actes illicites ou répréhensibles. Certaines
d’entre elles figurent dans le pacte de “Umar, ce qui n’empéche pas al-Mawardi
de les considérer comme des dispositions secondaires et d’en souligner le carac-
tere non obligatoire**.C’est bien la preuve, s’il en fallait une, que pour cet auteur
comme pour d’autres le pacte de “Umar n’est pas 'unique modele de référence et,
surtout, qu’il ne possede pas ['autorité du code ou du canon que I’on a souvent
tendance a lui attribuer®.

42 1l s’agit notamment des mesures relatives aux signes distinctifs (¢7y4r) et celles qui obligent les
non-musulmans 4 enterrer leurs morts de manitre discrete. V.Hawz, X1V, 318-319 ; Ahkimsultiniyya,
184-185.

43 Si la plupart des juristes musulmans se référent au pacte de ‘Umar, beaucoup d’entre eux ne consi-
derent pas toutes ses dispositions comme des obligations fermes et indiscutables. Par ailleurs, le pacte n’est
pas systématiquement cité dans les ouvrages de figh. Les auteurs de ces traités se contentent généralement
des mesures les plus importantes 4 leurs yeux, comme celles qui concernent la construction des édifices
religieux et le port du zunndr. A cela il convient d’ajouter le fait que pour nombre de juristes, certaines
clauses du pacte ne peuvent s’appliquer que si elles sont stipulées dans le traité de paix conclu avec les
non-musulmans. Tous ces éléments permettent de penser que, contrairement a ce que M. Levy-Rubin
semble affirmer 4 la suite de beaucoup d’autres chercheurs, le pacte de “Umar n’a jamais acquis le statut
d’un canon. En effet, un texte canonisé est censé s’imposer 4 tous de sorte que son contenu devienne
indiscutable. Or, ce ne semble pas étre le cas du pacte. Les juristes s’y réferent comme ils se référent 3
d’autres traditions relatant la pratique des quatre premiers califes. Et certains d’entre eux n’hésitent pas &
restreindre I’application de telle ou telle mesure, prétextant qu’elle doit étre préalablement stipulée. V. M.
Levy-Rubin, Non-Muslims in the Early Islamic Empire, 2-4, 60, 100.
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Enfin, al-Mawardi détaille les conséquences qu’entraine la violation par les
non-musulmans des obligations de la dimma. De sa classification, il ressort que
seul le manquement a celles qui relevent de la premiére ou de la deuxieme catégo-
rie peut conduire a la rupture du contrat de protection. En principe, cette rupture
a lieu lorsque les dimmis n’observent pas les engagements inhérents au contrat,
tels que le versement de la capitation et la soumission a autorité ; ou lorsqu’ils
commettent un crime a'encontre de I’islam ou des musulmans. Il perd alors son
statut de protégé et devient passible de la peine de mort, une fois sa culpabilité
¢tablie. Mais méme dans ce cas, le droit $afi‘ite prévoit une solution pour éviter
I'exécution. En effet, pour beaucoup de juristes de cette école, le tributaire ayant
perpétré un crime doit étre protégé jusqu’a ce qu’il rejoigne un lieu ou il sera en
sécurité**,

Par ailleurs, comme I'explique al-Mawardj, les écoles juridiques ne sont pas
d’accord sur la nature des infractions pouvant entrainer 'annulation dudit statut.
L’exemple suivant illustre parfaitement les divergences qui existent entre eux.
Pour la plupart des juristes, le non versement de la taxe de capitation conduit a
la rupture de la dimma. Toutefois, les hanafites établissent une différence entre le
dimmi qui refuse de se soumettre a 'obligation de verser la gizya parce qu’il ne la
reconnait pas comme telle et celui qui ne paie pas la taxe par manque de moyens
ou pour une toute autre raison. Pour eux, seul le premier verra son statut annulé®.
En effet, le second n’ayant pas renié ses engagements, il ne sera pas inquiéeé. La
taxe qu’il n’a pas payée sera considérée comme une dette. Par ailleurs, certains ju-
ristes, dont al-Gazali, soutiennent que la rupture du contrat ne peut étre établie de
maniére évidente que sile dimmi déclare ouvertement la guerre aux musulmans*©.

Nature et COIlSéqllCnCCS du contrat dC pI'OtCCtiOIl

Nous avons vu que pour certains juristes, les prescriptions relevant de la deuxieme
catégorie (I'interdiction de nuire aux musulmans et a leur religion) comptent
parmi les obligations introduites par le contrat de protection lui-méme, alors
que pour d’autres, elles font partie des choses qu’il faut stipuler. Cette divergence
s’explique vraisemblablement par le fait que la pratique de la dimma, telle que la
relate la tradition du Prophete ne comportait que deux conditions principales : la
soumission & I'autorité musulmane et le versement de la capitation*”. Les juristes

44 Hawz, X1V, 320 ; Wasit, V11, 86. 1l s’agit de mettre I individu ayant perdu son statut de protégé aI’abri
d’¢ventuelles actions malveillantes en le reconduisatis Hors du territoire musulman. On ignore si une telle
mesure d’éloignement a été appliquée.

4s Hawi, X1V, 317.

46 Wasit, V11, 8s.

47 C’est du moins ce que semblent penser les juristes musulmans. Selon eux, cette forme de dimma est
celle qu’a pratiquée le Prophete. Les exemples qu’ils citent le plus souvent sont ceux de Haybar de Nagran
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attachés & ce modele « prophétique » ou primitif de protection refusent d’y in-
clure des éléments supplémentaires. De leur point de vue, la dimma consiste en un
contrat entre deux parties. Or, comme tous les autres contrats synallagmatiques
(mariage, vente, location, etc.), celui-ci comporte des conditions de base qu’il
doit réunir pour étre valide. Il s’agit principalement d’un échange d’obligations
réciproques : les musulmans s’engagent 4 défendre et & protéger les non-musul-
mans qui, de leur c6té, reconnaissent la souveraineté musulmane et consentent a
payer la taxe annuelle.

Certes, I'imam peut décider bon d’imposer d’autres obligations aux tribu-
taires, mais pour ce faire, il doit coucher par écrit les clauses souhaitées dans le
traité de paix qu’il passe avec eux. Cela limite considérablement, du moins en
théorie, saliberté d’édicter de nouvelles regles, puisque les traités sont établis lors
de la conquéte des villes ou des régions concernées et ne peuvent étre modifiés
que par accord Iaccord des deux parties. En effet, changer unilatéralement les
termes d’une convention existante revient 4 manquer aux engagements pris par
[’autorité musulmane et par la communauté toute entitre & 'endroit des dimmis.
Les juristes insistent beaucoup sur ce point. Pour eux, I’imam doit veiller au strict
respect des traités contractés avec les non-musulmans, car il y va de la sincérité
des engagements pris au nom de tous les croyants*!. Dés lors, si les conditions
supplémentaires ne figurent pas dans le traité conclu au moment de la prise de la
ville, on ne pourra les imposer et ¢’est la dimma initiale qui prévaut.

En concevant le pacte de protection comme un contrat, les juristes ramenent
ses conditions & un strict minimum. Voici par exemple comment al-Mawardi le
définit : « C’est un contrat qui consiste a permettre aux gens du Livre de vivre
en territoire musulman en échange d’une taxe de capitation qu’ils acquittent
annuellement® ». Une définition similaire est proposée par une autre grande
autorité $ifi ite, al-Gazali : « C’est un contrat par lequel nous nous engageons
ales (i. e. les gens du Livre) laisser vivre sur nos territoires, a les protéger et a les

et du Yémen. Pour les historiens modernes, les récits relatant les accords passés entre le Prophete et les
non-musulmans de ces regions sont le fruit d’une construction opérée par les auteurs musulmans 4 partir
du IXe siecle. Mais aux yeux des juristes, ces récits font partie de la sunna qui est la deuxi¢me source du
droit musulman. V. par exemple, Harig, so-51, 71-73 5 Umm, V, 478 ; Ibn Qudama, al-Mugni, XIII, 206.
48 V.Harag, 14, 125-126. Partant du principe que les mesures applicables aux non-musulmans dépendent
directement de I'accord conclu avec eux lors de la conquéte, les juristes recommandent d’établir, pour les
habitants de chaque ville conquise, un traité mentionnant leurs droits et devoirs spécifiques. Ce traité
constituera la base du traitement qui leur sera réservé. V. Umm, V, 489, 493. Conscient de I'importance
de tels traités, al-Mawardi préconise de les conserver dans les registres officiels de I’Etat pour pouvoir
les consulter en cas de besoin, car « chaque population non musulmane possede un traité qui peut étre
différent de ceux des autres ». V. Ahkim sultiniyya, 18s.
49 Hawi, X1V, 297. ] )
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défendre, en échange de leur soumission et du versement par eux de la capita-
tion »*. Ainsi, le contrat de protection est souvent défini par les dispositions
initiales qui existaient au début de I'Islam. Cela montre bien qu’aux yeux des
juristes, il peut y avoir dimma sans les obligations secondaires lesquelles furent
ajoutées par les différents califess.

Autrement dit, si les juristes aiment A énumérer toutes les mesures suscep-
tibles de s’appliquer aux dimmis telles qu’elles figurent dans le pacte de “Umar
et dans d’autres listes qui se sont constituées par accumulation au fil du temps,
ils n’oublient pourtant pas qu’a l'origine le pacte de la dimma ne comportait
que deux conditions indiscutables, 4 savoir la capitation et la reconnaissance de
la souveraineté musulmane. Ce sont ces conditions-la qui constituent la norme.
Tout le reste dépend des circonstances.

On sait par ailleurs que les juristes font la distinction entre les villes habitées
par les musulmans et celles qui abritent uniquement des dizmis. Selon eux, cer-
taines regles de la dimma ne s’appliquent que dans la premiére catégorie de villes.
Il s’agit notamment des interdictions portant sur la construction de nouveaux
lieux de culte, l'usage des cloches et exhibition des croix, du vin et des pores.
Voici un texte d’al-Safi 1 dans lequel cette idée apparait clairement :

Quand ils [i. e, les dimmis] vivent a 'écart [des musulmans] (munfaridin), dans une
localité qui leur appartient, [I'imam] ne leur interdira pas de batir des églises ni d’élever
des édifices. Il ne prendra aucune mesure restrictive en ce qui concerne leurs porcs, leur

vin, leurs fétes ou leurs processions®*.

Ces propos montrent explicitement que seules les conditions de base sont de
nature a s’appliquer partout et de maniére uniforme. Ils confirment également
que le droit musulman admet des situations ot les obligations des tributaires se
trouvent réduites au minimum. L’existence de cette forme minimaliste de dimma
chez les juristes et plus généralement dans Iesprit des fidéles explique, peut-étre,
le fait qu’a certaines époques 'on ait appliqué des mesures restrictives alors qu’a
d’autres,l’on se soit contenté de prélever les taxes®. On peut dire que les deux

so Wasit, V1L, ss.

st V. par exemple, Ibn Qudama, a/-Mugnz, X111, 24s. Cet auteur hanbalite affirme que la validicé du

contrat de protection dépend de deux conditions, A savoir le versement de la capitation et la soumission

alaloi musulmane.

sz Umm,V, 496. ’
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Une opinion similaire se rencontre chez les auteurs'malikites. V. par exemple, Ibn ‘Abd al-Barr, a/-Kifi fi

figh abl al-madina al-miliki, 1992, 220-221.

53 On sait que les lois de la dimma n’ont pas été appliquées de manitre systématique. En effet, si cer-

tains califes prirent des mesures trés dures 4 'encontre des non-musulmans, d’autres avaient une politique
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pratiques correspondaient chacune & une conception différente du traitement qui
devait étre réservé aux non-musulmans vivant en terre d’islam. Ces deux concep-
tions ont continué  s’exprimer simultanément, méme si la tendance favorable au
durcissement des regles 'emportait parfois, notamment en période de crise. Ce
fut le cas sous le regne de certains califes, tels que I'Umayyade “Umar b."Abd al-
‘Aziz (r. 717-720), ’Abbasside al-Mutawakkil (r. 847-861) et le Fatimide al-Hakim
(r. 996-1021), ainsi qu’au Maghreb 4 I'époque almohade®*.

Nous avons vu que I'évolution des regles de la dimma est étroitement lide aux
conséquences démographiques de la conquéte. En effet, pour s’assurer le controle
durable des villes conquises ot les musulmans étaient parfois numériquement mi-
noritaires, les califes ont d&t prendre de nouvelles mesures destinées a reglementer
la présence des autres religions dans espace islamisé. Les mesures concernant la
construction de nouveaux lieux de culte, le port de signes distinctifs, I’ interdic-
tion de sonner les cloches et de montrer les croix sur la place publique, I'utilisa-
tion d’un certain type de montures, ctc., concourent toutes 3 une telle entreprise
de réglementation. Ces dispositions peuvent donc nous renseigner sur les divers
problémes soulevés par la présence massive de populations non-musulmanes dans
I'espace musulman ainsi que sur les solutions envisagées par certains califes pour
les résoudre. Mais il n’en demeure pas moins qu’elles sont liées aux circonstances
parfois treés particulieres qui ont présidé a leur mise en place.

C’est la raison pour laquelle, une démarche qui consisterait a étudier la situa-
tion des dimmis dans la société musulmane uniquement & partir des restrictions
mentionnées dans le pacte de “Umar ou dans les décrets de tel ou tel calife ne
peut qu’étre partielle et conduit a des généralisations abusives. Du reste, une telle
manicre de procéder, si elle fait connaitre les mesures en question, ne permet pas
de comprendre en quoi consiste le statut de dimmi en droit musulman ni de savoir
quelles en sont les spécificités et les implications.

Pour éviter ces écueils méthodologiques et aboutir & une meilleure compré-
hension de la dimma, il convient de considérer la conception que les juristes eux-
mémes se faisaient du statut des sujets « protégés ». C’est 'objet de la seconde
partie de notre étude.

beaucoup plus souple. Seules les taxes semblent avoir éeé prélevées de maniere réguliere et constante. Cela
tend 2 montrer que la mise en ceuvre des restrictions ne fut pas toujours considérée comme nécessaire par
les autorités musulmanes. Autrement dit, il était légalement possible de se limiter aux obligations de base
et plus particuli¢rement 4 la fiscalité.

54 Sur les périodes ayant connu un durcissement des régles de la dimmay.A.-M. Eddé¢, F. Micheau,
Ch. Picard, Communantés chrétiennes en pays d’Islam. 68-72.
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Le statut du dimmi comparé a celui du non-musulman de passage dans un
territoive musulman (musta’min)

Jusqu’ici nous nous sommes surtout intéressés aux différentes obligations des
dimmis et a la catégorisation qu’en ont faite les juristes. De cette analyse, il appa-
rait clairement que, pour les juristes, seules certaines mesures doivent s appliquer
inconditionnellement et de mani¢re systématique. Ce sont les conditions inhé-
rentes & la dimma. Les non-musulmans qui acceptent de s’y soumettre obtiennent
le droit de vivre en paix sous la loi musulmane. Leur sécurité et celle de leurs
biens est alors garantie par I'autorité, conformément aux termes du contrat de
protection. Mais qu’en est-il de leur statut dans la société majoritairement mu-
sulmane ? Sont-ils considérés comme des sujets faisant partie de la communauté
politique de référence ou bien comme des étrangers ? Les sources juridiques aux-
quelles nous nous référerons ne traitent pas directement de ces questions. On peut
néanmoins y trouver quelques éléments de réponse en procédant & un examen
approfondi des passages portant sur les différentes catégories de non-musulmans.
C’est approche que nous voulons esquisser ici 4 travers des textes provenant
de notre seconde source A savoir le K. al-Mabsit du juriste transoxanien Sams

al-Din al-Sarahsi.
Dimmi, musta’min et harbi

Cet auteur hanafite se livre a des réflexions fort intéressantes sur la dimma dont
il s’efforce d’expliciter le sens et de montrer les corollaires juridiques. Selon lui,
de par le contrat de protection qui les lic aux musulmans, les dimmis font partie
intégrante du dar al-islam. Voici ce qu’il déclare a ce sujet dans le chapitre traitant

de la gizya

En vertu du contrat de protection, il [ e.le dimmi] est devenu I'un des habitants de
notre territoire (sdr min abl darina) et, de ce fait, il réside sur une terre qui est 4 lui
(dar nafsih), [méme] s’il n’en est pas réellement propriétaire®.

La phrase sar min ahl darina signifie mot & mot : il est devenu membre de notre
maison. Mais la traduction que nous avons choisie nous parait plus exacte. En
effet, le mot dir renvoie surtout  la notion de territoire. Les juristes musulmans
I'emploient souvent pour distinguer les territoires musulmans (dar al-islam) de
ceux qui sont sous le contréle de 'ennémi (dir al-harb). En ce sens, le contrat de

ss  Al-Sarahsi, al-Mabsit[désormais, Mabsiit] -¢d=-Khral-Mays, Beyrouth, Dar al-Kutub al-‘ilmiyya, 1994,
X, 81 . ) i
s 4l e (R0 V5 4l 5 (A5 L G158 Jal Be Hlia 3531 25y 43
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protection permet aux adeptes des autres religions d’appartenir pleinement au
dar al-islam, de sorte que celui-ci devient le leur. Cependant, al-Saralsi semble
aller encore plus loin dans son analyse. Pour lui, la relation qui lie musulmans et
dimmis ne tient pas seulement au fait que les uns et les autres habitent le méme ter-
ritoire ; elle est aussi due au lien de solidarité qui se crée entre eux®®. Scellé par
le contrat de protection, ce lien fait que le dimmi rejoint le camp musulman et
devient membre de la collectivité que forme le dir al-islam. Les musulmans le
considérent alors comme 'un des leurs, en ce sens qu’il est solidaire avec eux et
non pas avec leurs ennemis’’.

De par leur appartenance & l'espace politique géré par un pouvoir musulman,
les dimmis bénéficient de droits spécifiques qui leur sont consentis a I'exclusion
des autres catégories de non-musulmans. Evoquant ces droits, al-Sarahsi répéte
inlassablement qu’ils sont consécutifs au statut de membres de la collectivité dont
jouissent les sujets protégés®®. La déclaration suivante illustre bien son opinion.
C’est un passage traitant du témoignage en justice. L’auteur y explique la dif-
férence entre le dimmi et le non-musulman étranger (musta’min) qui regoit un
sauf-conduit lui permettant d’entrer en territoire musulman et d’y séjourner pour
une durée limitée :

Le témoignage des dimmis en faveur ou contre les musta ‘mins est permis, contraire-
ment au témoignage des musta ‘mins pour ou contre les dimmis, car le dimmi compte
parmi les habitants de notre territoire (min ahl ddrimi) et, de ce fait, il ne peut re-
tourner au dair al-harb, a la différence du musta’min | Qant aux musta mins, ils
ne sont pas devenus habitants de notre territoire, et ¢’est pourquoi on leur permet
de retourner au dar al-harb et on les empéche de séjourner trop longtemps dans le
dar al-islam®.

Ainsi, en tant que membre de la « Communauté », le dimmi a le droit de se
porter témoin dans un procés impliquant une personne étrangere. Il en va diffé-
remment pour le zusta’min qui ne posséde pas la capacité de témoigner en faveur
ou contre un sujet protégé parce qu’il appartient a dar al-harb et que, de ce fait,
il ne jouit d’aucune solidarité au sein du dar al-islim. Certes, en sa qualité de

56 Mabsit, XV1, 139.

s7 Pour ce juriste, le dir al-islam forme un bloc uni. Ses habitants sont solidaires entre eux, méme s’ils
appartiennent 4 des religions différentes, v.M. Grignaschi, « La valeur du témoignage des sujets non-mu-
sulmans (dhimmi) dans|’Empire Ottoman », in La preuve, Recueils de la Société Jean Bodin pour [histoire
comparative des institutions, 18/13 (1963), 218-220.

s8 V.Muabsit, XXV1, 133-13 4.

59 Mabsit, XVI, 139.
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porteur d’un sauf-conduit, il peut entrer dans le territoire musulman pour y sé-
journer pendant un temps limité. Mais cela ne lui donne aucun droit proprement
dit. En outre, le fait qu'un homme puisse se porter témoin en justice lui confére
une certaine autorité. Or, un « infidele » venant d’un pays ennemi (harbi)*° ne
saurait avoir de I'autorité sur les sujets d’un Frat musulman, que ceux-ci soient
musulmans ou non.

Ici, al-Sarahsi applique un principe communément admis par les hanafites
selon lequel, s’agissant du témoignage, le musta’min est au dimmi ce que celui-ci
est au musulman®. Pour lui, de méme que le dimmi ne peut témoigner en faveur
ou contre un musulman, de méme le musta’min ne peut témoigner en faveur ou
contre un dimmi®*.Cette incapacité est consécutive aux différences de statut. En
effet, les dimmis, du fait de leur appartenance au da ral-islam, sont considérés
comme supérieurs aux non-musulmans étrangers, de la méme maniére que les
musulmans, de par leur adhésion a I'islam, sont supéricurs aux dimmis. D’autres
auteurs hanafites sont du méme avis. C’est le cas d’Ibn al-Humam (m. 861/1456)
qui déclare que le dimmi jouit d’une position élevée par rapport au musta’ min
(a la halan minhu), parce qu’il est membre de notre maison®.

Iy a donc bien une hiérarchie socio-juridique entre les individus et entre les
groupes dans laquelle les musulmans occupent la premicre place et les harbis (y
compris les musta’min) la derniere®. Quand aux dimmis, ils ont un statut inter-
médiaire tout en étant, il fauty insister, plus proches des musulmans que de leurs
propres coreligionnaires grice aux liens engendrés par I'appartenance au méme
espace politique. Cette proximité se reflete dans les regles juridiques qui s’ap-
pliquent a eux, comme le montre le passage suivant du commentaire d’al-Sarahsi
sur le K. al-siyar al-kabir d’al-Saybani (m. 189/804).Le texte traite de la question
du trésor trouvé (rikdiz).

%and un dimmi découvre un trésor ou une mine d’or, d’argent, de plomb ou de
mercure en territoire musulman, il en est comme pour le musulman : il verse le cin-
qui¢me de ce qu’il a trouvé [au trésor public] et le reste est 4 lui. [Il en est ainsi] avec
ou sans la permission de I'imam, car il [i. e., le dimmi] compte parmi les habitants

6o Le musta’min conserve son statut de harbi, méme s’il est autorisé a séjourner temporairement en
pays musulman.
61 V. al-Kasani, Ba;?d’i ‘al-sand’i’, 2003, IX, s8-59. . )
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62 Mabsit, XVI, 139 ; En théorie, le témoignage du dimmi dans un procés impliquant un musulman
n’est pas recevable, mais il ya des exceptions. V. sur cesjet, A. Faceal, Le statut [e:ga/, 361-363 ; A. Oulddali,
« Recevabilité du témoignage du dimmi d’apreslesjuristes malikites d’Afrique du Nord », in M. Fierro,
J Tolan (¢d.), The legal status of dimmi-s in the Islamic West (second/eighth-ninth/fifteenth centuries), 2013,
275-281.
63 Ibn al-Humam, Sarh Fath al-qadir, 2003, VI, 392-393.
64 Dans cette hiérarchie, la position du 7zust min ne differe pas de celle du harbi.
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de notre territoire et, de ce fait, notre loi s’applique a lui comme s’il s’agissait d’un
q g

musulman®.

Il n’en va pas de méme lorsqu’un non-musulman étranger (harbi) découvre un
trésor en terre musulmane. Voici ce qu’en dit al-Saybani, dont al-Sarahsi explique
les propos :

Siun harbi entre en territoire musulman muni d’un sauf-conduit (47247) et qu'ensuite,
il trouve un trésor ou une mine dont il extrait de I'or, de I’argent ou du fer, I'imam lui
prendra tout ce qu’il a trouvé et ne lui en laissera rien, car il s’agit alors ’un butin [....],

or un farbi ne peut prétendre & une part du butin fait par les musulmans®.

Dans un autre passage portant sur le prélevement de la dime ( us7) due par les
marchands, al-Sarahsi fait une distinction entre le musulman et le dimmi, d’une
part, et le non-musulman harbi d’autre part. Selon lui, si un dimmi déclare au
percepteur d’impots que les biens trouvés en sa possession lors d’un voyage lui
appartiennent et que ces biens ne sont pas des marchandises destinées 4 la vente,
on le croira sur parole, comme s’il s’agissait d’un musulman. Il ne payera donc pas
de taxe sur les biens concernés. En revanche, si un harbi fait la méme déclaration,
on vérifiera ce qu’il dit et on lui demandera de prouver sa bonne foi. En effet, &
elle seule, sa parole ne sufhit pas a ’'exonérer de la dime, étant donné qu’il ne réside
pas dans le territoire musulman®

Tous ces textes montrent bien que le tributaire jouit du méme droit que le mu-
sulman parce que I'un comme I"autre sont chez eux en terre d’islam. On pourrait
multiplier les exemples.

Les droits des dimmis

En réalité, la plupart des protections dont bénéficient les musulmans s’appliquent
par extension aux dimmis®®. Ces derniers peuvent exercer leurs droits dans a peu
pres tous les domaines de la vie quotidienne. La loi protege leurs intéréts indivi-
duels et collectifs au méme titre que ceux des musulmans. Outre la sécurité des
personnes et des biens, elle leur garantit la liberté de circuler et de s’établir partout

65 Al-Sarahsi, Sarh K. al-siyar al-kabir, éd. M. H. al-Safi 1, 1997, V, 303-304.
Ol G (padd ;\ymwlj)yda)}‘uau)J z :Jtm:umjielu\l\ja‘_; lSJuAGAJ\uL.a\uJ
Ll A 3y (S8 KA Ll (55305 U5 Jal (a3 calaYl 081 iy ol e o3 IS #1530 Al 54 i Lay
66 V. al Sarahsi, Sarh K. al- szyaral kabzr, V, 303-304 ; Mabsat, 11, 215.
AR 2n 53405 aalZidl glal i a5 55 f L A 7 A58 dlisiia 1 1518, il el o391 i3 780 02319
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67 V. Mabsit, 11, 200.
68 V. par exemple, A. Emon, Religious Pluralism and Islamic Law, 6s.
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en territoire musulman a I'exception de la région du Higaz qui abrite les lieux
saints®. Les tributaires possedent également le droit d’avoir des propriétés et des
biens, et celui de contracter. Il en va de méme pour les autres capacités civiles. Les
hommes libres parmi eux conservent leur liberté puisqu’il n’est pas permis de les
réduire en esclavage ou de les asservir sans raison valable. Et §’ils sont faits prison-
niers par l'ennemi, les autorités musulmanes doivent ceuvrer pour leur libération
comme elles le font pour les captifs musulmans™.

Les traitements distinctifs évoqués dans la premicre partie de notre étude
concernent des situations dans lesquelles la prééminence des musulmans et de
leur religion est en jeu. Quatre exemples illustrent ce cas. Il s’agit de I'interdiction
faite au non-musulman d’épouser une musulmane, de posséder un esclave mu-
sulman, de témoigne dans un proces impliquant un musulman et d’occuper une
charge publique lui permettant d’exercer une autorité sur les musulmans. Pour
les juristes, les interdictions de cette nature furent instituées afin de préserver la
supériorité de I'islam sur les autres confessions™.

Par ailleurs, les communautés non-musulmanes jouissent d’une large auto-
nomie administrative et judicaire qui leur permet de gérer leurs affaires internes
selon leurs propres lois. C’est ainsi que les conflits opposant des personnes d’une
méme confession se réglent le plus souvent devant les tribunaux communautaires.
La justice musulmane n’intervient officiellement qu’en cas d’atteinte & ordre
public ou lorsque le crime commis est passible d’une peine légale (hadd). Cette
forme d’autonomic a beaucoup contribué au maintien d’une vie communautaire
au sein des populations juives et chrétiennes du monde musulman. Comme le
soulignent plusieurs historiens, I'existence d’institutions juives a facilité non
seulement la préservation mais aussi I'épanouissement d’une culture judaique
en terre d’islam”.

Sur le plan religieux, le contrat de protection inclut le libre exercice des confes-
sions minoritaires et la préservation des lieux de culte. Initialement accordées aux
gens du Livre, ces garanties furent octroyées, par la suite, aux adeptes d’autres
religions présentes dans 'espace musulman. Les dimmis pouvaient donc pratiquer
leurs religions dans leurs demeures ou au sein des édifices prévus a cet effet, a
condition qu’ils évitassent les manifestations ostentatoires. Ce devoir de discré-
tion concernait notamment les communautés chrétiennes dont certaines célébra-
tions se faisaient dans les licux publics. Une autre mesure affectant la vie religicuse
des minorités est celle qui interdit la construction de nouveaux licux de culte dans

69 Wiasit, VL, 66 ; Hiwi, X1V, 334.

70 Ibn al-Qayyim, Ahkam abl al-dimma, 11, 8s6.

71 V.sur ce point, Ibn al-Qayyim, Ahkdam ablat-dimma, 11, 1220 ; A. Fattal, Le statut légal, 134 ; 363.

72 V.M. R. Cohen, Under Crescent and Cross. The Jews in the Middle Ages, 2008, 52-54 ; J.-Cl. Garcin ez
al., Etats, sociétés et cultures du monde musulman médiéval, 111, 136-137.
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les villes musulmanes. Les juristes lui consacrent de longs développements dans
leurs ouvrages. Pour beaucoup d’entre eux, la construction de nouveaux édifices
religieux est interdite dans les villes fondées par les musulmans ainsi que dans
celles qui furent conquises de vive force, et permise dans les autres cas. Mais pour
d’autres juristes, 'interdiction de construire de nouvelles églises ou de restaurer
les anciennes si elles menacent ruine dépend du traité conclu avec les habitants
lors de la conquéte de la ville. Si ce traité la stipule, elle sappliquera. Dans le cas
contraire, on ne pourra 'imposer. Al-Mawardi semble étre de cet avis™.

Sile contrat de protection fait entrer les dimmis dans le giron du dar al-islam,
il ne leur permet pas de revendiquer un statut comparable a celui des musulmans.
Il y au moins deux raisons & cela. La premicre est qu’un tel statut est réservé
aux sculs fideles qui adherent a Pislam, en professent la foi et en observent les
préceptes. Les adeptes des autres religions n’y accedent pas, & moins qu’ils ne se
convertissent, auquel casils rejoignent la communauté des croyants et deviennent
membres & part enti¢re de la société musulmane. Notons au passage que pour cer-
tains auteurs musulmans, les dispositions de la dimma et plus particulierement la
gizya ne furent établies que pour inciter les non-musulmans 4 embrasser I’islam™.

La seconde raison est que les musulmans, en tant que groupe dominant,
avaient tout intérét 3 maintenir leur prééminence sur les minorités qui étaient
dans une position d’infériorité. C’est d’ailleurs ce qui explique la mise en place
de mesures pouvant paraitre & notre époque comme discriminatoires 3 I'égard des
tributaires. Il fallait en effet « manifester la supériorité des musulmans dans leur
relation de pouvoir avec les non-musulmans »75. Certains califes eurent recours
ade telles politiques par conviction, en croyant satisfaire  leur devoir de chefs de
communauté. D’autres souverains agirent ainsi sous la pression des savants rigo-
ristes dont I'influence était redoutée, notamment pendant les périodes de crise.
Dans un cas comme dans |autre, ils justifiaient leurs actions par la nécessité de
réaffirmer la suprématie de I’islam sur les autres religions. Cette méme nécessité
a conduit les juristes & pérenniser les décisions prises par les différents califes en
les incluant dans les conditions générales de la dimma, comme le fait al-Mawardi
dans la classification que nous avons mentionnée.

Conclusion

Au terme de cette étude, il apparait que les regles de la dimma telles quielles
existent dans la littérature juridique musulmane n’ont cessé d’étre interprétées,

73 Hawi, X1V, 322-323 ; Wasit, V11, 8o.

74 V. par example Fahr al-Din al-Razi, Mafitih al-gayb, éd. Muhyiddin®Abd al-Hamid ez 4/, 1938, XVI,
325 A. Emon, Religious Pluralism and Islamic Law, 7.

75 J.-CL. Garcin et al-, Etats, sociétés et cultures du monde musulman médiéval, 111, 130.
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hiérarchisées et méme reconsidérées par les juristes & travers les si¢cles. Cela tient
en grande partie au fait que la plupart des mesures restrictives concernant les
tributaires n’avaient pas de fondement dans les sources traditionnelles du droit
musulman. Instituées par différents califes apres la mort du Prophéte, elles ne
figuraient ni dans le Coran ni dans la sunna. Pour les légaliser, il fallait les présen-
ter comme faisant partie de la pratique des Compagnons ( ‘amal al-sahiba), et
ce par le biais du pacte attribué & “Umar I. C’est, nous semble-t-il, le procédé qui
a permis aux juristes de les intégrer a leur systeme.

Mais si les restrictions imposées aux dimmis ont fini par étre insérées, d’une
facon ou d’une autre, dans le figh, clles ne sont pas devenues pour autant des
obligations au sens juridique du terme. En effet, comme le montre la classification
d’al-Mawardi, les juristes ne tiennent pour obligatoire qu’un nombre limité de
conditions parmi lesquelles il y a le versement de la gizya ct la reconnaissance de
la souveraineté musulmane. Ce sont les conditions minimales dont dépend la
validité du contrat de protection. Les autres dispositions sont, pour la plupart,
inapplicables telles quelles. Elles n’acqui¢rent force de loi que si elles ont été pré-
alablement stipulées dans le traité de paix conclu avec les non-musulmans. Ce
classement hiérarchique a des conséquences juridiques. L'une d’elles est que seule
la violation par le dimmi d’une condition de base peut entrainer la rupture du
contrat de protection. Les infractions de moindre importance sont seulement
passibles de peines discrétionnaires proportionnelles a leur gravité.

Ainsi, en assimilant la dizmma & un contrat synallagmatique, les juristes éta-
blissent un cadre légal dans lequel s’ ins¢rent les droits et les devoirs des tributaires.
Les mesures qui sortent de ce cadre sont certes maintenues mais reléguées au
second plan.

Sinous avons insisté sur ce point, ¢’est pour montrer que la question du statut
juridique des non-musulmans ne doit pas étre étudiée uniquement a 'aune des
listes d’obligations mentionnées dans les traités de droit musulman et qu’il faut
approfondir la recherche en prenant en considération d’autres parties de la litté-
rature juridique. C’est ce que nous avons entrepris de faire dans la présente étude.
Les textes d’al-Sarahsi dont nous avons cité quelques exemples illustrent ' intérét
d’une telle démarche puisqu’ils permettent de mieux appréhender la vision des
juristes quant  place des minorités religicuses dans le monde islamique médiéval.
Les dimmis y apparaissent comme partie intégrante du dar al-islam dans lequel
ils vivaient en vertu du contrat de protection. Leur appartenance & une religion
autre que Iislam ne faisait pas d’eux des étrangers au regard de la loi, méme s’ils
¢taient en situation d’infériorité partapport aux musulmans.
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LES DIMMI-S ET LEURS LIEUX DE CULTE
EN OCCIDENT MUSULMAN : EGLISES ET
SYNAGOGUES EN DROIT MUSULMAN
(POINT DE VUE MALIKITE)

Farid Bouchiba

Relmin / MSH Ange-Guépin (Nantes)

Pouvez-vous nous expliquer, que Dieu vous accorde le succes, les témoignages
qui attestent que la synagogue (fundg’ﬂ) est de construction récente. Nous avons
vu que ces témoignages exigent sa destruction (badm) aprés interpellation finale
(idar) [des propriétaires]'. Les lois musulmanes ne permettent pas aux tribu-
taires (ahl al-dimma) juifs ou chrétiens I'édification (7hdit) de nouvelles églises
(kand’is) et synagogues (saniga) dans les villes musulmanes, ni au milieu des
musulmans.

Attestent de cela : ‘Ubayd Allah b. Yahyi, Muhammad b. Lubaba, Ibn Galib,
Ibn Walid, Sa'd b. Muad, Yahya b. ‘Abd al-‘Aziz, Ayyub b. Sulayman et Sa'id b.

Humayr.

(Ibn Sahl, Watd’iq fi ahkim qada’ abl al-dimma fi I-Andalus mustahraga min mahtit
Al-ahkim al-kubri, M. ‘Abd al-Rahman Khallaf (¢d.), Le Caire, 1980, p. 77)

Il y a déja plus d’un demi-siecle, Evariste Lévi-Provencal, dans son Histoire de
UEspagne musulmane, alors qu’il développait quelques pages sur les églises en
al-Andalus, s’appuyait sur un texte relevant de la littérature jurisprudentielle, et
plus précisément cet extrait manuscrit, cité ci-dessus, des Ahkam al-kubri d’Ibn
Sahl* Il en concluait, & partir de ce texte, qu’il fut accordé aux chrétiens la pos-
sibilité de maintenir leurs églises a I’intérieur de Cordoue, sans pour autant leur
permettre d’en construire de nouvelles, excepté dans les zones suburbaines qu’ils

1 et article est une version remaniée et augmentée d’'une communication présentée au colloque final
du projet ERC Relmin « Minorités et cohabitations religicuses du Moyen Age a nos jours », Nantes,
20-22 octobre 2014. L'auteur tient & remercier Delfina Serrano, John Tolan, ainsi que les lecteurs ano-
nymes désignés par I’éditeur pour leur relecture et leurs suggestions.

1l est de principe, en droit musulman, qu’avant de condamner la partie, le juge doit lui adresser une der-
niére interpellation, afin de la mettre en demeure de produire ses derniers arguments, si elle en a.

2 Lévi-Provengal, Evariste, Histoire de I’Espagne musulmane. Tome 3. Le siécle du Califat de Cordoue, 1999
(1% édition 1950), 22.4.

Re/igiom Minorities in Christian, Jewish and Muslim Law (5" 15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 149172
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habitaient, éloignés des musulmans. Dans son étude minutieuse qui porte sur
cette fatwd, Jean-Pierre Molénat réfute les assertions de Lévi-Provengal au sujet
des églises intra-muros, démontrant que toutes les églises de la vieille ville furent
détruites, et ajoutant : « la construction de nouvelles églises a bien été permise
hors de la vieille ville, mais cela non pas  la suite de la fazwa du début du IV¢/X¢
siecle, mais vers la fin du II¢/VIII® siécle’... ».

L’historien rompu a la lecture des chroniques arabes et latines se trouve dé-
routé lorsqu’il s’agit des lieux de culte des dimmi-s en terre d’Islam. Si les chro-
niqueurs et autres annalistes font réguli¢rement mention des églises et des syna-
gogues en péninsule Ibérique, par exemple, trés rarement nous livrent-ils leurs
explications quant 4 la [égitimité de celles-la. Ainsi, le lecteur, quand bien méme
fut-il un médiéviste, ne peut que trop difficilement s’y retrouver et comprendre
les motivations qui pousserent les souverains musulmans a tolérer ou non les
édifices juifs et chrétiens. C’est d’ailleurs en grande partie cette raison qui justifie
le choix de notre sujet. A notre connaissance, il n’existe pas d’écrit, sur les églises
et les synagogues, présentant un panorama de la pensée juridique malikite qui
nous présenterait les options juridiques retenues par les fiqaha’ (jurisconsultes)
sur ce théme. Pour cela, il nous a paru opportun de proposer un texte qui puisse
permettre de mieux appréhender ce sujet, mais aussi de lever certaines zones
d’ombre et de démentir certaines assertions. Par exemple, Gérard Troupeau, dans
son article consacré aux églises en terre d’Islam, concluait par ces deux phrases :
« Apres la conquéte musulmane, les Chrétiens n’eurent plus le droit d’¢difier de
nouvelles églises ; ils avaient seulement la possibilité d’entretenir et de restaurer
les anciennes, quen théorie ils conservaient. Mais en fait, au cours des si¢cles, de
nombreuses églises furent confisquées et converties en mosquées, ou bien dé-
truites ». La réalité historique fut-clle aussi manichéenne que la version proposée
par notre auteur ? A la lecture de ces quelques lignes tirées de Iarticle kanisa de
la monumentale Encyclopédie de I’Islam, 'on est en droit de s’interroger sur les
sources de notre auteur. Si celles-ci, au moins pour I'extrait cité, semblent s’arré-
ter & Antoine Fattal, Le statut légal des non-musulmans en pays d’Islam, comme
G. Troupeau semble le suggérer, alors on comprend mieux ce laconisme et surtout
le raccourci qui nous est suggéré, faisant fi des considérations spatio-temporelles
d’un dar al-islim qui i certains moments de son histoire s’étendait d’Est en Ouest
du Sind au Maroc actuel, abstraction faite des orientations doctrinales des souve-
rains et des dynasties. En effet, quelle ressemblance y a-t-il entre Le Caire fatimide
au début du XII¢siecle et une Cordoue malikite sous domination almoravide a la

3 Molénat, Jean-Pierre, « La fatwa sur la construetion-des églises & Cordoue au IV® /X¢ siécle », in The
Legal status of dimmi-s in the Islamic West (second/eighth-ninth/fifteenth centuries), Ficrro, Maribel et
Tolan, John (¢éd.), 2013, 157-165.
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méme époque ? Une chose est stire, pour al-Andalus les fouilles archéologiques
de ces dernieres décennies donnent tort a notre auteur.

C’est pour toutes ces raisons, mais aussi afin de combler un angle mort de
la recherche, que nous avons arrété notre investigation a I'étude des sources
malikites, maghrébines et andalouses, s’intéressant aux lieux de culte des dim-
mi-s en occident musulman. Qu’on ne s’y trompe pas, si parfois la trés complexe
casuistique que nous rapportons ici, en tentant de la simplifier et de la classifier,
peut sembler relever de la typologie, c’est 4 I'aide de celle-ci que on trouvera les
moyens de bien interpréter les textes des chroniqueurs ou encore les recherches
archéologiques pour al-Andalus et le Maghreb. En dehors de cette connaissance,
erreur interprétative guettera le chercheur qui s’exposera au risque d’étre pri-
vé de clés de lecture indispensables dans un univers historique fort complexe et
difficile 4 saisir. Effectivement, puisque, pour étudier ’histoire des dimmi-s en
occident musulman 4 ’époque médiévale, nous ne disposons pas de sources ar-
chivistiques comparables a celles qui sont conservées pour I histoire européenne,
nous sommes donc dans ['obligation d’aller chercher I’information vers d’autres
catégories de sources. Bien évidemment, les sources juridiques procédent, au sujet
des dimmi-s, de leur point de vue propre, et il serait vain d’éluder les conditions
dans lesquelles celles-ci doivent étre utilisées par le médiéviste. Les traités de droit
musulman ont pendant longtemps été tenus éloignés des terrains d’investigations
des historiens, qu’ils considéraient comme trop théoriques, ce qui empéchait la
reconstitution de la réalité sociale jusqu’a un certain point. Toutefois, la rédaction
de ce droit n’est rien d’autre que la somme des produits d une époque et d’un licu.
De surcroi, le pluralisme normatif des différentes écoles juridiques sur un méme
point de droit révele les réalités sociales des milicux ol celles-ci se sont élaborées
et normalisées. Si I’insuffisance des sources d’archives nous obligent 4 réévaluer
les sources juridiques, cela doit étre encore plus souligné pour certaines zones
géographiques et certaines époques ot les autres sources littéraires manquent
considérablement. Dans le cas du Maghreb, la production des historiens, avant
le bas Moyen Age, est bien moindre que celle des fugaha’ malikites. De plus, on
rejettra la these qui tend a voir dans le figh, un droit musulman homogene de I’Est
aI’Ouest du monde islamique. Au contraire, nombreuses sont les écoles de droit
(madihib) qui virent le jour dans le dar al-islam. D’ailleurs, celles-ci trouverent
un ancrage 12 ott les mentalités et les pratiques qui les singularisaient s’accordaient
avec les exigences des espaces ou elles se fixerent. C’est pourquoi il n’existe pas
de livre de figh totalement abstraits et sans un minimum d’assujetissement 2 la
réalité. Autrement dit, si la Utbiyya d’al-'Utbi (m. 868) et la Mudawwana de
Sahniin (m. 856) transmirent la doctrine de Malik et de ses disciples, ces ouvrages
organiserent aussi la Loi en al-Andalus et au Maghreb. Bien souvent, les études
portant sur le droit musulman assemblent péle-méle les références des écoles
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juridiques, les périodes et les régions. Le mélange le plus hétéroclite de références
s’y cotoient. La citation d’un juriste d’Orient des premiers si¢cles de I Islam se jux-
tapose 4 celle d’un andalou plus tardif. Bien évidemment, cette confusion serait
respectable si elle était justifiée, mais il n’en est rien. On se gardera de considérer
le droit musulman uniforme, comme M. Jourdain s’imaginait que tous les Turcs
se ressemblaient. Pour notre exposé, nous avons délimité nos recherches a ’école
malikite. Ce madhab qui se développa principalement en Occident musulman
confére aux recherches qui lui sont consacrées, que le chercheur le veuille ou non,
la qualité d’études régionales. Pour les autres régions du monde musulman, I'en-
trecoupement régulier des 7adahib améneral’historien A travailler selon d’autres
modalités. Ajoutons a cela que les fugaha’ malikites considérent la Gda (usage)
et le urf(coutume), ainsi que le @mal (pratique judiciaire) comme des sources
de la Loi. Ce qui témoigne du caratere réaliste de cette école juridique, et de son
adaptation aux diverses sociétés au travers des 4ges. Bien évidemment, tout ce
qui vient d’étre dit sera peu ou prou vrai selon le types d’ouvrages étudiés ot les
masd’il seront traités de manitre plus ou moins concréte. Dans le cas des licux
de culte, ce qui importe pour nous n’est pas d’opposer les normes juridiques aux
pratiques sociales, mais d’identifier plutdt la maniére dont les premicres peuvent
étre utilisées comme ressource pour les premicres afin de restituer le passé.

Dans son récent article sur la formation de la doctrine malikite relative aux
licux de culte* des dimmi-s3, Alejandro Garcia Sanjudn, apres avoir exposé le débat
historiographique sur cette question, présentait dans la derni¢re partie de son
texte, qui en est le ceeur, les deux grandes traditions juridiques malikites, celle
de Kairouan et celle d’Ibn al-Magisun (m. 213/828), ce qui, selon nous, repré-
sente une trés bonne approche pour notre sujet. Bien avant lui, Antoine Fattal,
dans son chapitre consacré au « statut des édifices du culte® », divisé en trois
sous-chapitres (1. La doctrine des légistes ; 2. Les traités des premiers califes ; 3.
Les faits historiques), présentait une matiére riche d’un point de vue onomastique
et toponymique, ainsi que du point de vue des destructions et des constructions.
Mais 4 aucun moment il ne nous révéle les points de convergence entre tous ces
actes compilés & la maniére d’une interminable litanie. D’un trait de plume lapi-
daire, il exposait la doctrine de Sa‘rani (m. 973/1565) contenue dans son Mizin

4 Sur la position des jurisconsultes musulmans, cf. Ibn Qayyim al-Gawziyya, Ahkim ahl al-dimma,
al-Bakr Yasuf et al-‘Arart Sakir (éd.), 1997 ; Tritton, A. S., The Caliphs and Their Non-Muslim Subjects.
A Critical Study of the Covenant of ‘Umar, 1930 et Fattal, Antoine, Le statut légal des non-musulmans en
pays d’Islam, 1958.

s Garcia Sanjudn, Alejandro, « La formacién de ladoctrina legal maliki sobre lugares de culto de los dim-
mies », in The Legal status of dimmi-s in the IslamicWest (second/eighth-ninth/fifieenth centuries), Fierro,
Maribel et Tolan, John (éd.), 2013, 131-155.

6 Fattal, Antoine, Le statut légal des non-musulmans, 1958, 174-203.
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ainsi que quelques régles énoncées par le hanafite Aba Yasuf” (m. 182/798).
Malheurcusement, ces deux textes ne sont que d’une infime utilité pour le lec-
teur et ils lui apportent trop peu de lumiére pour lui permettre de pénétrer véri-
tablement toute une casuistique bien souvent absconse. C’est donc afin de partir
d’une division différente de celle d’Alejandro Sanjudn, pleinement recevable au
demeurant, et pour combler les lacunes du texte de A. Fattal que nous prenonsle
parti d’adopter un plan novateur. Ainsi, dans un premier temps, nous rappelle-
rons brievement comment les juristes musulmans divisaient les villes (a72s4r). En
effet cette division est fondamentale pour notre sujet puisqu’elle gouvernait des
réglementations sur les édifices cultuels sensiblement différentes. Puis, dans un
second temps, nous étudierons un certain nombre de fa#wi-s et textes normatifs®
relatifs & la permanence, la destruction, la rénovation et la construction ex zovo
des lieux de culte des dimmi-s.

La division des villes selon les fuqaha’

Si les jurisconsultes (fuqaha) musulmans d’époque médiévale scindaient le
monde en deux espaces?, dar al-islim (terre d’Islam) et dir al-harb (terre non-mu-
sulmane), cette division en appelait une autre, celle des a72s4r musulmans (pl.
de misr, ville). Pour Ibn Qudama al-Maqdist™®, qui reprend cette division de
jurisconsultes qui le précéderent, les fiugaha’ distinguaient pour ces villes trois
catégories : a- celles qui avaient été conquises par les armes (anwa)" ; b- celles
qui l'avaient été par reddition (s#/h)™, & propos desquelles il faut ajouter qu’elles
se répartissent elles-mémes en deux types : celles qui étaient habitées par les ah/
al-sulh® qui versaient la gizya mais qui appartenaient aux musulmans et celles
qui appartenaient aux b/ al-sull versant le harag aux musulmans ; et c- les villes

7 Ibid., 174-175.

8 Sur l'utilité de ces sources pour ’historien, cf. Bouchiba, Farid, « Cohabitation religicuse et pratiques
alimentaires 4 Cordoue au XI-XII¢ si¢cles d’apres le grand gadz Ibn Rusd », in La cobabitation religieuse
dans les villes Européennes, X-XV* siécles. Religious cobabitation in European towns (10'-1s" centuries),
Boissclier, Stéphane et Tolan, John (¢d.), 2014, 63-88.

9 Pour certains $afi‘ites et hanafites il existe une troisi¢me catégorie qui est celle du dir al-sulh ou dar
al-ahd et qui correspond aux terres non conquises par les musulmans, mais dont la paix lui est « acheté »
par le versement d’un tribu garantissant une tréve entre les deux parties.

10 Ibn Qudima al-Maqdisi, a/-Mugni, Le Caire, Maktaba al-Qahira, 1968, 9/354-356. On se reportera
aussi aux Ahkam abl al-dimma, 1173-1209, ainsi qu’au volume deux du Mi'‘yar aux endroits ot il est fait
mention des églises et des synagogues.

11 Celles-ci deviennent de faczo des terres d’Islam.

12 Khadduri, Majid, « Sulh », £/, IX 880-881.

13 Les habitants ayant conclu un traité avec I'autorité musulmane.
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« nouvelles™ » dites mubtattas. A présent, voyons dans les grandes lignes quelles
furent les positions des juristes malikites, ainsi que celles de ceux des autres écoles
sunnites au sujet des lieux de culte dans ces divers espaces.

Les villes conquises par les armes (2nwa)'®

Selon la doctrine malikite, il ne sera pas permis d’élever (i/dit) de nouveaux lieux
de cultes dans les villes conquises par les armes (anwa), car celles-ci sont deve-
nues des biens (m2ilk) appartenant aux musulmans. Cependant, selon al-Lahmi
(m. 478/1058), qui se distingue des autres fugaha’ par cet avis singulier, les églises
en présence ne seront pas détruites. Cest la aussi l'un des avis de I'école hanbalite
et $afiite. Selon 'autre avis hanbalite, et selon « ’avis le plus str » (asahh)”
des $afi‘Ttes, les édifices devront étre détruits, car la terre appartient aux musul-
mans. C’est aussi I'avis de la majorité des savants malikites (Ibn Sas, al-Qarafi,
Ibn Rasid, etc.).

Les hanafites quant 4 eux soutiennent qu’ils ne seront pas détruits et resteront
possession des dimmi-s. Cependant, ils devront les transformer en lieux d’habita-
tion (masdkin) et ne plus s’en servir pour le culte. La littérature juridique nous ap-
prend, & propos des églises en présence, que les hanafites s’appuient sur ce que firent
les Compagnons (sahaba), autrement dit ne pas détruire les édifices religieux des
pays conquis par la force (z7wa). D aucuns arguent que la présence des églises et sy-
nagogues en terre d’ Islam conquises par azwa témoignent de cela. De plus, ils s’ap-
puient aussi sur 'ordre du calife omeyyade ‘Umar Ibn ‘Abd al-‘Aziz (m. 102/720) &
ses gouverneurs ( #mmal) de ne détruire aucune synagogue, église ou pyrée*.

Les villes conquises par reddition (sulh)"
Les terres de su/h se divisent en trois catégories. Premi¢rement, celles pour les-

quelles les dimmi-s conservent la propriété du sol mais versent le harag. 1l leur
sera permis d’y construire de nouveaux licux de culte (ikdat) selon les doctrines

14 Sur ces nouvelles villes voir par exemple pour al-Kifa I'étude que lui consacre Djait, Hichem, A/-Kiifa,
naissance de la ville islamique, 1986.

15 Exemple Kiifa, Basra. Dans sa traduction de la Mugaddima, Vincent Monteil traduit le mot ihzitat par
planification [des villes], ou encore par urbanisme. De son coté, Rosenthal traduit ce terme par planning.
Voir Ibn Khaldan, Discours sur ’histoire universelle. Al-Mugaddima, 1967.

16 cf. al-Mugni, 9/35s et Ahkiam abl al-dimma, 198-1202

17 Dans la terminologie $afi‘ite on rencontre leyplas/Souvent le terme asahh par opposition au sahih.
Le premier est utilisé lorsqu’il y a une divergénee trcs-prononcée sur une question. Er le second lorsque
celle-ci est moindre. Dans un ordre de grandeur, le 72ashir est un avis plus fort que le azhar et le sahih est
supérieur au asahh.

18 al-Tabari, Tirih al-umam wa l-mulisk, s. d., V 364.

19 cf. al-Mugni, 9/355-356 et Ahkam abl al-dimma, 1202-1209
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malikites, hanafites et hanbalites. C’est aussi « ['avis le plus stir » (asahh) des
safi‘ites*®. L’avis de tous ces juristes est motivé par le fait que la terre appartient
aux dimmi-s. Deuxiemement, celles dont la propriété appartient aux musulmans
et pour lesquelles les dimmi-s versent la gizya. Il sera licite ou non d’élever des
édifices en fonction de ce qui a été stipulé dans le su/h. Troisiémement, si c’est un
sulh de type mutlag (absolu), les constructions seront interdites pour les hana-
fites, $afi‘ites et hanbalites. De leur coté, les malikites autorisent les constructions
en dehors des lieux habités par les musulmans. Quant aux anciens édifices, les
malikites, hanafites et hanbalites permettent qu’ils soient maintenus. Selon I'avis
le plus stir (asahh) des $afiites, ils devront étre détruits.

Les villes ex novo (muhtatta) baties par les musulmans®!

Dans les villes nouvellement baties telles qu’al-Kafa, al-Basra, Bagdad ou Wasit,
les juristes sont unanimes a considérer qu’il n’est pas possible d’élever de nouvelles
(ihdat) églises ou synagogues, ni aucun autre licu de culte ot les dimmi-s pour-
raient se rassembler. Pour Ibn Sas (m. 610/1210) : « si les tributaires se trouvaient
dans une ville batie par les musulmans (fz balda bani-ha l-muslimin), il leur serait
interdit d’y élever (bina’) des lieux de culte* ». Les sawmaa-s** seront soumises au
méme régime. De méme, parce qu’ils sont voisins des musulmans, ils ne battront
pas le naqiis (simandre). Ces interdits sont motivés par le fait que la terre (2ilk)
appartient aux musulmans. D’ailleurs, pour les jurisconsultes, méme si les dim-
mi-s avaient passé un pacte avec I’ Imam (i. e. le souverain) leur permettant d’éle-
ver un édifice, ce pacte serait nul. Il existe d’ailleurs A ce sujet la tradition prophé-
tique suivante, que 'on rencontre bien souvent sous la plume des fugaha’des lors
qu’ils abordent ce sujet : « on ne construira pas de kanisa en terre d’Islam (dar
al-islam) et on ne restaurera pas celles qui tombent en ruines** ». Cependant, on
se gardera de comprendre derri¢re Pexpression ex zovo que lesdites villes avaient

20 L’autre avis $ifi‘ite stipule que cela leur sera interdit, car les terres sont sous autorité musulmane.

21 cf. al-Mugni, 9/354-355 et Ahkam abl al-dimma, 1173-1198

22 Ibn Sas, ‘Abd Allah Ibn-Nagm, ‘Igd al-Gawibir al-tamina fi madhab lim al-madina, Abi -Agfan,
Muhammad (éd.), 2003, [ 331.

23 Le juriste hanafite Ibn ‘Abidin (m. 1252/1836) nous donne la définition suivante de la sawma dans
sa Hasiyya : « la sawmaa est un édifice élevé afin de se vouer au culte loin des gens », Ibn ‘Abidin,
Muhammad B. Amin, Hisiyat Ibn ‘Abidin. Radd al-muhtir ali al-Durr al-muhtir, Husam al-Din
Farfiir, ‘Abd al-Razzaq Halabi, et Muhammad Sa‘id Ramadin al-Biti (éd.), 2000, III 271. Pour Fahr al-din
al-Razi « les sawimi‘ (pl. de sawmaia) sont des édifices chrétiens qu’ils construisent dans les déserts »,
cf. al-Razi, Fahr al-Din Muhammad ibn ‘Umar, a/-Tafsir al-kabir, 1934, XXIII 230. On a aussi pu soutenir
(gila) que les sawimi‘sont les lieux de culte des Sabéens, cf. Ibn Qayyim al-Gawziyya, Ahkam ahl al-dim-
ma, al-Bakii Yasuf et al-Arari Sakir (¢d.), 1997, I 1171

24 Ibn ‘Adi, al-Kamil fi duafii’ al-rigal, 1984, 111 1199. Dans ses fatwi, al-Subki (m. 756/1355) rapporte ce
hadit. Etil ajoute que le transmetteur Sa‘id b. Sinan est désaprouvé par certains, et considéré comme probe
(tiga) par d’autres. Ajoutant que c’est un homme vertueux du Sim et dont Ibn Magah rapporte les hadit.
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toutes été construites sur des terrains vierges d’habitants et de constructions.
Bien souvent, les villes étaient élevées autour ou & c6té d’un habitat primitif dans
lequel pouvait se trouver une église, une synagogue, etc. Dans ce dernier cas de
figure, les malikites, $afi‘Ttes et hanbalites sont d’avis que les dimmi-s quiy vivent
garderont leurs anciens lieux de culte. Quant au hanafite Muhammad b. al-Ha-
san al-Saybani (m. 189/80s), il présente deux avis. Au chapitre du « a/-usr wa
l-harag », il soutient que les anciens édifices cultuels devront étre détruits, et au
chapitre « al-igara », il est d’avis contraire®. Il semblerait toutefois que ce soit
le second avis qui ait prévalu tout au long de Ihistoire.

Permanence, destruction, restauration et construction ex novo des édifices religienx

Permanence ou destruction des lieux de culte sur les terres conquises par traité

(sulh)

La plupart des malikites, dont al-Lahmi (m. 478/1058) et Ibn Sas, sont d’avis que
les lieux de culte se trouvant sur des terres qui n’appartenaient pas aux musulmans
par le passé resteront, sous certaines conditions, entre les mains des tributaires.
Dans son chapitre relatif au pacte de dimma (hukm aqd al-dimma), Ibn Sas écrit ;
« Le pacte de dimma nous impose des obligations ainsi qu’a eux (i. e. les dim-
mi-s). On ne devra pas s’attaquer & ces derniers, et nous devrons garantir leurs vies
et leurs biens. [De méme], on ne détruira pas leurs kana’is (pl. de kanisa)*... ».
Et d’ajouter un peu plus loin : « Sila terre a été conquise par reddition (bi/-sulh)
et qu’il leur est permis d’y habiter en échange du versement du fa74g mais que
les immeubles (2bniyya) appartiennent aux musulmans et qu’ils stipulent que des
kand’is seront maintenues, cela est autorisé. Cependant, si le pays a été conquis
et qu’il a été conclu que les terres leurs appartiennent et qu’ils versent le harig,
[alors], que leurs kand’is ne soient pas démolies. Et que leurs volontés soient
respectées’. »

C’est dailleurs a ce sujet, au XV© siecle, et plus précisément au sujet des sy-
nagogues du Touat®®, qu’al-‘Asnani, g4di de Touat, interrogea les jurisconsultes
de Tlemcen et de Fés. Dans un premier temps, et a la demande d’al-Figuigui,

25 Hisiyat Ibn ‘Abidin, 111 273.

26 ‘Igd al-Gawihir al-tamina, 1 330.

27 ‘Igd al-Gawihir al-tamina, 1 331.

28 La fatwa sur les synagogues du Touat a ét€ récetnmient étudié par Elise Voguet, « Les communautés
juives du Maghreb central a la lumiére des fatwars malikites a la fin du Moyen Age », in The Legal status
of dimmi-s in the Islamic West (second/eighth-ninth/fifteenth centuries), Fierro, Maribel et Tolan John (éd.)
2014, 295-306, ou encore, par O. Hunwick dansun-article publié¢ dans al-Qantara XII (1991). Hunwick
situe cette fzzwad dans un contexte historique précis : I'arrivée dans la région de musulmans et de juifs
expulsés de la péninsule Ibérique, ce qui provoqua un déséquilibre démographique.
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al-‘Asniini avait rendu une fazwa autorisant le maintien des synagogues, s’ap-
puyant, au passage, sur une fzzwd d’Ibn al-Hag au sujet de chrétiens jouissant d’un
pacte (muibidin) qui furent contraints de quitter al-Andalus pour I’Afrique du
Nord. Ces derniers réclamaient la possibilité de construire de nouvelles églises,
la ou ils résidaient & présent. Ibn al-Hag, répondit favorablement a leur requéte,
considérant qu’ils conservaient les droits acquis dans le passé**. Cependant, al-
Magili (m. 909/1503) et son fils s’opposerent trés vivement a cette décision, dé-
clarant que « ces synagogues devront obligatoirement étre détruites (inna had-
ma-hi wagib). Ex que tout mufti qui soutient qu’elles doivent étre maintenues est
un imposteur (daggil)*® ». A la suite de nombreux troubles, al-‘Asnini consulta
donc les jurisconsultes de Fes et de Tlemcen 4 ce sujet™.

Ibn Zakri (m. 899/1494), mufti de Tlemcen 4 I'époque zayyanide, répondit
A cette question en prendant la défense des tributaires contre al-Magili. Dans
I'une des deux fatwai-s qu’il consacra a cette question, il déclara que : « Laloi re-
ligieuse ne permet pas de démolir les synagogues en question, telle est 'opinion
des meilleurs jurisconsultes malékites. [ ], I'injustice envers les tributaires est
prohibée par la loi religicuse, ainsi que le disent Allah et son Apétre, qui défend
méme d’entrer chez un tributaire sans son autorisation. Donc, la loi défend la
démolition des synagogues sus-mentionnées’ ». Dans sa seconde fatwa portant
toujours sur les synagogues du Touat, Ibn Zakr ajouta qu’il n’était pas permis
de détruire les édifices ayant été construits avant la conquéte, et que dans le cas
des synagogues du Sahara, il apparaissait le plus souvent que ces pays étaient la
propriété des habitants®. Il ne sera donc pas permis de démolir ces synagogues,
car celui qui le ferait agirait : « [...], par animosité et oppression envers les
dimmi-s>* ».

De son coté, le jurisconsulte al-Mawasi (m. 896/1491), qui représente une
voie médiane, soutient l'opinion suivante®. Les synagogues du Touat et des autres
gsar*® du Sahara, qui font partie du dir al-islam, ne sauraient étre tolérées, sauf

29 al-Wansarisi, Ahmad ibn Ya.hyé, al-Mi ‘yir al-mu‘rib wa-l-gami* al-mugrib ‘an fatawi ‘uwlamai’
Ifiqiyya wa-l-Andalus wa-I-Magrib, Haggi, Muhammad, ‘Arayisi, Muhammad et al-Sarqawi Igbal,
Ahmad (éd.), 1981, II 215. Voir infra notre chapitre « d- Construction d’édifices ex zovo sur les terres de
sulh ».

30 al-Mi ‘yar al-mu ‘rib, 11 216. Cest aussi I'opinion d’al-Figuigui.

31 al-Mi‘yar al-mu ‘rib, 11 216.

32 Amar, Emile, La Pierre de touche des fétwas de Ahmad al-Wanscharisi. Choix de consultations juridiques
des faqihs du Maghreb, Archives marocaines, 12, n° 1, 1908, 249-252.

33 Sahnan, ‘Abd al-Salam b. Sa‘ld, al- Mudawwana al-kubra, 1994, II1 435 « bab fi igdra l-kanisa ».

34 al-Mi‘yar al-mu ‘rib, 11 228.

35 al-Mi ‘yir al-mu ‘rib, 11 225-227. On y trouve deux fazwi-s de ce méme juriste.

36 Sur les gszr du Sud algérien voir Chekhab-Abudaya, Mounia, Patrimoine architectural du Sud algé-
rien : le gsar, type d’implantation humaine an Sahara. Régions du wadi Rig, du wadi Miya, du waidi Mzib
et du wids Saggiir. These en histoire de I'art sous la direction d’Alastair Northedge, Université Paris 1 —
Panthéon Sorbonne, 2012, 2 vol.
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s’il appert que les juifs du Touat ont construit ces synagogues en vertu d’une
clause de leur pacte de dimma. Quant aux anciens édifices, construits avant la
conquéte, ils ne doivent pas étre détruits, car il se peut que les dimmi-s aient recu
I'autorisation de les élever. Il faudra donc que le plaignant apporte la preuve de ses
assertions s’il souhaite voir les synagogues détruites. D ailleurs, la régle juridique,
contenue dans un hadit rapporté par Ibn ‘Abbas le rappelle : « al-bayyina ala
l-mudda’t wa l-yamin ali man ankar” » (le demandeur est tenu de fournir la
preuve et le serment est imposé 4 celui qui nie la chose). A cette régle processuelle
fondamentale, qui est [a pour protéger les droits des accusés, et qui s’applique
aussi aux juifs et aux chrétiens, la loi musulmane ajoute la suivante : « al-as/
bari’at al-dimma >, que 'on pourrait traduire par « le fondement juridique
[considere] toute personne innocente », ou encore par le principe de droit pénal
bien connu de la présomption d’innocence. Ces deux régles musulmanes citées
ci-dessus, qui sont des principes fondamentaux de la justice pénale, préjugent en
faveur de la non-culpabilité de toute personne accusée®®. Ainsi, ce n’est pas a la
personne poursuivie de prouver son innocence, mais c’est a la partie poursuivante
d’apporter la preuve de la culpabilité. Par conséquent, en I'absence de preuve le
maintien des synagogues s’impose.

Un autre cas de figure est celui consigné dans les Ahkam al-kubra d’Ibn Sahl
emprunté aux Ahkam d’Ibn Ziyad. Il y est fait mention du conseil des juristes
($urd) de Cordoue qui, apres consultation, approuva la démolition d’une syna-
gogue (Saniga) récemment construite 3 Cordoue, considérant que les dimmi-s
ne pouvaient batir d’¢glises et de synagogues dans les villes musulmanes au milieu
de ces derniers. La fatwa d’Ibn Sahl précise que : « il n’y a nulle trace, dans les
lois de I’Islam, d’une permission de construire de nouvelles églises et synagogues
dans les villes musulmanes® ». C’est aussi I’avis de al-‘Abdisi (m. 849/1446), qui

37 D’aprés Ibn ‘Abbas le Prophéte a dit: « Si 'on reconnaissait aux hommes le bien fondé de toutes
leurs prétentions, les uns ne manqueraient certes pas de revendiquer les biens et la vie des autres ; mais le
demandeur est tenu de fournir la preuve et le serment est imposé a celui qui nie la chose », hadit consi-
déré comme authentique par les traditionnistes et rapporté par al-Buhari (n° 4552), Muslim (n° 1711),
al-Bayhagqi (1/252), (5/332), al-Diraqutni (4/107), etc.

38 Ou encore de la Convention européenne de sauvegarde des droits de ’homme « Toute personne
accusée d’une infraction est présumée innocente jusqu’a ce que sa culpabilité ait été légalement établie »
(art. 6-2).

39 Voir al-Mi yir al-mu ‘rib, 11 246 ; Hallaf, ‘Abd al-Wahhab, Wata'iq fi ahkim qada’ abl al-dimma fi
l-Andalus mustahraga min mahtit al-Ahkam al-kubri (Documentos sobre procesos referentes a las comu-
nidades no musulmanas en la Espania musulmana), 1980, 30-31 et 77-80 ; Idriss, Hady-roger, « Les tri-
butaires en Occident Musulman médiéval » | Meliangts Armand Abel, 1974, 1174 ; Lagardére, Vincent,
Histoire et société en occident musulman an Moyen Ageyanalyse du Mi yér d’al-Wansharisi, 199s, s5. Voir
aussi Molénat, Jean-Pierre, « La fatwa sur la construction des églises & Cordoue au IV® /X¢ siecle », in
The Legal status of dimmi-s in the Islamic West{(second/eighth-ninth/fifteenth centuries), Fierro, Maribel et
Tolan, John (éd.), 2013, 157-165 et Mazzoli-Guintard, Christine, Vivre 4 Cordoue au Moyen Age : solidarités
citadines en terre d’Islam aux X°-XI siécles, 2003, 93-94.
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fut interrogé au sujet de I’édification d’une synagogue (kanisa) dans une localité
récemment fondée en Ifrigiyya et qui fut détruite 3 'initiative d'un dévot musul-
man. Les juifs souhaitant la reconstruire, al-‘Abdasi répondit que ni la construc-
tion (ihdat), ni la restauration (is/ah) n’étaient possibles+.

La destruction des lieux de culte sur les terres conquises par force (2nwa)

L’ensemble des juristes malikites, mais aussi ceux des autres écoles, sont d’avis
qu’on détruira les églises et les synagogues de construction post-musulmane
sur les terres conquises de vive force (anwa). C’est ce que rapporte al-Turtasi
(m. 520/1126) dans son Sirag al-mulitk : « Quant aux kana’is, "Umar b. al-Hattab,
qu’Allah le Treés-Haut I'agrée, décida que toutes celles qui n’existaient pas avant
I'Islam soient détruites* ». C’est dailleurs ce que fit 4 San’ le gouverneur du
Yémen ‘Urwa b. Muhammad, & ’époque du septi¢me calife omeyyade Sulayman
b. ‘Abd al-Malik (m. 96-99/715-717) et du huitieme ‘Umar b. ‘Abd al-‘Aziz
(m. 101/720).

Ily a cependant une divergence qui persiste au sein du malikisme au sujet de ces
destructions. Certains considérent qu’elles ne doivent concerner que les églises et
les synagogues d’époque post-musulmane (al-Lahmi m. 478/1058). Pour d’autres,
elles s’imposent 4 toutes les époques, que ce soit avant ou apres les conquétes mu-
sulmanes. De son c6té, Ibn al-Magisin (m. 213/828) est catégorique : « On détruira
tous les lieux de culte des tributaires habitants des terres conquises de vive force
(anwa)* ».C’est aussi I’avis d’Ibn Sas : « Sinous (z. e. les musulmans) en venions &
posséder leur terre par la force (gahran), alors I'Imam (le souverain) ne sauraity to-
lérer un quelconque édifice cultuel (kanisa), mais ceux-la devront étre déeruits® ».

La restauration, la reconstruction et I’agrandissement des anciens édifices

Il semblerait que pour ce qui concerne les édifices religieux des tributaires, la
plupart des jurisconsultes musulmans s’appuient sur ce que les chrétiens du Cham

40 al-Mi ‘yir al-mu ‘rib, 11 249 ; Mélanges Armand Abel, 1 194 ; Histoire et société en occident musulman
au Moyen Age, 2.

41 al-Turtasi, Sirag al-muliik, Fathi Abia Bakr, Muhammad (éd.), 1994, II ss0.

42 Ibn Abi Zayd al-Qayrawani, ‘Abd Allih ibn ‘Abd al-Rahman, a/-Nawdidir wa l-ziyidit ali ma fi
al-Mudawwana min gayrihi min al-ummabat, Haggi, Muhammad (¢d.), 1999, 111 376 ; ‘Igd al-Gawihir
al-tamina, 1 331.

43 Iqd al-Gawahir al-tamina, 1 331. Pour plus de détails sur la position des quatre écoles juridiques, on se
reportera supra A notre premiére partie, au chapitre intitulé « 1. Les villes conquises par les armes (‘anwa) ».
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(Syrie) auraient stipulé lors du traité qu’ils conclurent avec le calife ‘Umar++. Voici
extrait qui nous intéresse :

Au nom d’Allah, le Bienfaiteur miséricordieux ! Ceci est une lettre adressée par les
Chrétiens de telle ville, au serviteur d’Allah, ‘Umar b. al-Hattab, commandeur des
Croyants. Quand vous étes venus dans ce pays, nous vous avons demandé la sauvegarde
(aman) pour nous, notre progéniture, nos biens et nos coreligionnaires. Et nous avons
pris par devers vous I'engagement suivant : nous ne construirons plus dans nos villes
et dans leurs environs, ni couvents, ni églises, ni cellules de moines, ni ermitage. Nous
ne réparerons point, ni de jour ni de nuit, ceux des édifices qui tomberaient en ruines,

ou qui seraient situés dans les quartiers musulmans®.

D’un point de vue malikite, dans le livre d’Ibn Habib (m. 238/853), Ibn al-Magisun
ajoute, apres avoir rappelé Iinterdiction de construire de nouveaux édifices, et
celle de détruire les anciens sur les terres #zwa : « On leur interdira de restaurer
les anciennes kand’is si elles tombent en ruines, sauf si cela a été stipulé dans le
pacte. Alors on respectera celui-ci. On leur interdira les agrandissements, qu’ils
soient visibles ou non (zahira wa l-bitina)** ». Aprés avoir rapporté ce qui vient de
précéder, Ibn Sas ajoute que de son coté Ibn ‘Abd al-Barr*” (m. 463/1071) soutient :
« On ne les empéchera pas de restaurer ceux qui sont délabrés et menacent ruine
(md wahi min-ha))** » Selon le point de vue d’Abi Hafs al-‘Attar (m. 427/1036) :
« Oninterdira aux Chrétiens d’élever en hauteur leurs églises et de les transformer.
Si elles sont en f72b (brique cuite), on ne pourra les changer en pierres. De méme,
on leur interdira d’embellir les fagades extérieures des églises* ». A ce sujet, un
texte du X¢ si¢cle nous apprend qu’un juif de Kairouan, proche du souverain (a/-
sultan), voulut reconstruire une synagogue (kanisa) et que le célebre juriste al-Qa-
bisi (m. 403/1013) s’y opposa’®. Par ailleurs, il ne leur sera pas interdit de consolider

44 Pour plus de détails sur ce texte on se reportera aux commentaires d’Ahmed Oulddali in Notice
n°1068, projet RELMIN, « Le statut légal des minorités religieuses dans I'espace euro-méditerranéen
(Ve-XVssiecle) ». Edition électronique Telma, IRHT, Institut de Recherche et d’Histoire des Textes —
Orléans hetp://www.cn-telma.fr/relmin/extraitio68.

45 Le statut légal des non-musulmans, 61.

46 Nawadir, 111376 et ‘qua/-éawdbira/—lﬂmina,I 331. Voir aussi al-Qarafi, Ahmad Ibn-Idsis, a/-Dahira,
Haggi, Muhammad et Ba-Hubza, Muhammad al-Amin (éd.), 1994, I11 458.

47 Sur la place des dimmi-s chez ce faqib, et plus précisément dans son Kif, on s reportera a I'étude de
Miiller, Christian, « Non-Muslims as part of Islamic law : Juridical casuistry in a fifth/eleventh century
law manual », in The Legal status of dimmi-s in, the Islamic West (secondy/eighth-ninth/fifteenth centuries),
Fierro, Maribel et Tolan, John (éd.), 2013, 21-63.

48 Cf.Ibn Abd al-Barr, al-Kifi fi figh abl alsmadinaal-mailiki, al-‘Assa Hasstina al-Dimasq, Trfan (éd.),
2007, 1297 « bab fi sira fi abl al-dimma ».

49 al-Mi *yar al-mu ‘rib, 11 259 ; Mélanges Armand-Abel, 1 178-179.

so al-Mi ‘yar al-mu ‘rib, 11 259 ; Mélanges Armand Abel, 1 175. Histoire et société en occident musulman au
Moyen A:ge, 24.
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les batiments et d’élever les portes si le niveau de la terre a augmentés'. Sur cette
question, le fzgih malikite ”Egypte Halil b. Ishaq (m. 776/1374) nous dit, dans son
Muhtasar, que la rénovation est permise si cela a été stipulé, et dans le cas contraire
cela est interdit. Bien évidemment, son opinion concerne les terres anwa®.

Quant aux anciens lieux de cultes construits avant les conquétes par reddition,
cela est possible, car s’il est permis aux tributaires d’y construire de nouveaux
édifices, & plus forte raison il leur est permis de rénover les anciens.

Al-Qarafi (m. 684/1285), important juriste malikite qui vécut aux époques
ayyubide et mamlik, adopte une position marginale sur la question. Pour lui,
on ne reconstruira pas les édifices qui se sont effondrés et on ne les rénovera pas,
qu’ils se trouvent en terre de s#/h ou anwa.

Aussi, il semblerait que sous I’effet de I’islamisation des populations, la plupart
des églises tomberent en ruine suite a leur désertion par les fidéles et non pas
parce que leur restauration en fut interdite®. C’est en tout cas ce que rapporte le
Sayh al-Tigani qui visita Tozeur au début du XIV*si¢cle : « La preuve que cette
contrée fut conquise sans résistance résulte de ce que les églises que les chrétiens
y avaient, quoique en ruines, subsistent encore de nos jours et qu’elles ne furent
point démolies par les conquérants, qui se contentérent de construire une mos-
quée en face de chacune d’elles™ ».

De leurs cotés, les écoles hanafite, $afiTte et hanbalite soutiennent qu’on per-
mettra aux dizmmi-s de restaurer leurs édifices religieux, tout au moins ceux pour
lesquels le maintien a été stipulé dans le pacte. Car une interdiction entrainerait
la ruine des batiments et correspondrait en quelque sorte a leur destruction. Un
avis marginal chez les $afi‘Ttes soutient qu'on les empéchera d’embellir extéricur
des batiments. Cependant, 'avis le plus autorisé permet de les embellir en les
recouvrant d’un enduit, par exemple, & intéricur et & extéricurs.

Au sujet de la reconstruction des édifices détruits ou en ruines, les hanafites
et les 3afiites (selon I'avis le plus autorisé -asahh-), et c’est aussi une riwaya’®

st al-Mi ‘yar al-mu rib, 11 259.

s2 ‘IS, Muhammad, Minah al-galil sarh Muhtasar Halil, 1989, 111 222-223 « bib al-gibad : faslfi agd
al-gizya ».

53 Cf. par exemple Bango Torviso, Isidro Gonzalo, « El neovisigotismo artistico de los siglos IX Y X :
la restauracion de ciudades y templos. I », Revista de Ideas Estéticas, 37, 319-338 et Calvo Capilla, Susana
« La conversion des églises en mosquées » in Calvo Capilla, Susana, « Les premitres mosquées et la
transformation des sanctuaires wisigothiques (92H/711-170H/785) », Mélanges de la Casa de Veldzquez,
41-42, 2011, 131-163 (et plus particuli¢rement les pages 147-150). Voir infra, note 94.

s4 cf. Voyage du scheikh Et-Tidjani dans la Régence de Tunis, pendant les années 706, 707 et 708 de I’hégire
13006-1309 de J.-C. Traduit de I'arabe par M. Alphonse Rousscau, 1853.

ss Nawawi, Yahya b. Saraf, Rawdat al-talibin wa ‘wmdat al-muftiyin, Sawis, Muhammad Zuhayr (éd.),
1991, X 324.

56 Nom d’action du verbe 7awd, qui signifie 4 'origine « porter, transporter de I'eau » et a partir de la
« transmettre, rapporter ». Le terme riwdya s’applique 4 la notion technique de transmission de po¢mes,

de récits, de hadit, de figh, etc.
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d’Ahmad b. Hanbal, considerent qu’il sera possible aux dimmi-s de recons-
truire ces édifices si le maintien de ceux-1a a été stipulé dans le pacte. Car, bien
entendu, les bAtiments ne sauraient traverser le temps sans en subir les dom-
mages (vétusté, etc.). Dans le cas des reconstructions, les tributaires ne devront
pas augmenter la taille des anciens édifices. Ils devront aussi utiliser les mémes
matériaux que ceux utilisés lors de la premicre construction. De leur c6té, les
hanbalites ainsi que deux $afi‘ites al-Istahari (m. 328/939) et Ibn Abi Hurayra
(m. 345/956) soutiennent qu’il n’est pas permis aux tributaires de reconstruire
les édifices tombés en ruines. Ils assimilent cela A de la construction ex novo
(ihdat) en terre d’Islam.

La construction d’édifices ex nzovo sur les terres de sulh

Si le titre précise « terres de sulh », c’est tout simplement que dans le cas des
terres anwa (conquises « de vive force » ), le probléme ne se pose presque pas
puisque la construction de nouveaux édifices y est interdite pour la majorité des
juristes. Ainsi, il y a quasi-unanimité quant a 'interdiction de construire des
kand’is ou biya“sur les terres musulmanes dites anwa, et les terres mubtatta, ex-
cepté dans le cas ot le souverain (Imam) le permet. Toutefois, cette permission
doit étre accordée au moment de la conquéte (fah)*” et non apres celle-13, pour les
terres conquises de vives forces (7wa). Quant aux terres musulmanes (balad al-
muslimin), cette autorisation doit étre contemporaine du premier établissement
(wagqt al-nuzual)* des dimmi-s. D’ailleurs, le <ayh de Fes Abu I-Hasan al-Sagir
(m. 719/1319) est d’avis que « le souverain (Imam) peut accorder aux tributaires
la construction d’¢glises ou de synagogues si la maslaha (intérét) est supérieure
ala mafsada (dommage), par exemple, s’ils sont plus experts que les musulmans
dans ’art de batir (bina’), de planter (¢ars), etc. Car il y ala un grand intérét pour
Pessor de la cités? ». De fait, cela est aussi valable dans le cas oti leur installation
au milieu des musulmans entraineraient un affaiblissement des ennemis infidéles
(ahl al-harb).

En 1126, les Almoravides transférént des muahidin®® d’al-Andalus vers le
Maroc®. Interrogé sur les mozarabes qui furent contraints de quitter al-Anda-
lus pour le Maroc, Abu ‘Abd Allah b. al- Hagg (m. s29/1135) considére que le

57 al-Mi‘yar al-mu ‘rib, 11 241.

s8 al-Mi ‘yar al-mu ‘rib, 11 2.41.

59 al-Mi ‘yar al-mu ‘rib, 11 241.

60 Personne s'engageant par un pacte (zhd).envetsune autre. Ce terme désignait au Moyen Age ceux
qui, parmi les « Gens du Livre », se soumirent aux conquérants musulmans en échange du @hd ou de la
dimma (protection).

61 Sur ce sujet voir larticle de Delfina Serrano Ruano « Dos fetuas sobre la expulsion de mozarabes al
Magreb en 1126 », Anaquel de Estudios Arabes, 2, 1991, 163-192.
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souverain (Imam) peut accorder aux dimmi-s un lieu pour y construire leur édifice
religieux afin de remplacer les autres batiments que les tributaires possédaient en
péninsule Ibérique, eu égard a I'intérét général (maslaha). 1l écrit :

Ces Chrétiens sont décrits comme étant des muahidin et cela suppose la pérennité du
pacte de dimma précédemment conclu. La loyauté envers eux (wafi) est d’obligation
canonique (wdigib). Il est donc permis & chaque communauté (¢4’ifz) de construire
une biz afin qu’ils y pratiquent leur religion. Mais on leur interdira de sonner les
cloches (nawdiqis)®. Car I’ Emir des Croyants leur a ordonné de quitter al-Andalus, ot
ils représentent un danger pour les musulmans. J"ai dailleurs pu observer que certains
malikites partagent ce point de vue et ¢’est ce que je considére comme vrai®.

D’ailleurs, le souverain almoravide Yusuf b. Tasufin consulta pour cette affaire le
gadi de Grenade Abi I-Qasim b. Ward (m. 5 40/1146) au sujet des biens haboussés au
profit des églises. Ibn Ward répondit a cette question en 1127. Pour ce gad, sila vente
des biens que poss¢daient les Chrétiens tributaires, déportés de Séville 8 Meknes, en
al-Andalus est permise, celui-ci s'oppose fermement aI’édification d’une église pour
ces déportés. Selon ce jurisconsulte, chacun doit pratiquer son culte 4 domicile®+.

Quant aux terres de s/ (reddition), il est possible d’y construire de nou-
velles kana’is. C’est 'avis de 'ensemble des malikites, hormis Ibn al-Magisan
(m. 213/828).Celui-ci précise que sil'on ne peut pas construire de kanisa dans le
dar al-islam, il est tout de méme possible pour les dimmi-s qui se trouveraient
I’écart des musulmans de construire dans leurs localités des kana’is, et d’y intro-
duire du vin ou des cochons. Voici ce qu’il soutient ad litteram :

Il n’est pas permis de stipuler [dans le contrat de] su/h [la possibilité] d’élever [des
édifices]. On leur interdira cela. Sauf dans les localités ot ils n’habitent pas avec des
musulmans. Cela leur est possible, méme s’ils ne 'ont pas stipulé dans le pacte. [Bien
évidemment], tout ce qui vient d’étre dit est valable pour les terres de s#/h. Quant aux
tributaires habitant les terres 2nwa, apres leur avoir imposé la gizya on ne leur laissera
aucun édifice (kanisa). Tous seront détruits®.

Par ailleurs, ce juriste ajoute qu’il n’est pas permis au souverain (Imam) de stipuler
dans le pacte la possibilité de construire des kana’is parmi les musulmans, mais
que cela reste possible pour les lieux ot ils vivent entre eux.

62 Mi'yar, 11 215.

63 al-Mi‘yar al-mu ‘rib, 11 21 ; Mélanges Armand Abel, 1189 ; Histoire et société en occident musulman au
Moyen /fge, 66. Et Lagardere, Vincent, « Communautés mozarabes et pouvoir almoravide en s19 H/1125
en al-Andalus », Studia Islamica, LXVIII, 1988, 99-119.

64 Histoire et société en occident musulman au Moyen Age : analyse du Mi ‘yir d’al-Wansharisi, 36 4-365 et
Lagardere, Vincent, Les Almoravides. Le djibid andalou (1106-1143), 1998 110-111

65 Iqd al-Gawihir al-tamina, 1 331.
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Toujours & propos des édifices ex novo, le juriste tunisien al-Burzuli
(m. 841/1438) fut interrogé au sujet d’une église (kanisa) construite par les chré-
tiens dans leur fundiig®. Nombre de savants s’opposerent a I’édification de celle-
ci. Voici la réponse d’al-Burzuli :

s ont construit une nouvelle église dans leur fundiig et ont élevé quelque chose qui
1 lle église dans 1 diig {levé quelque chose q
ressemble A une tour (sawmaa) [...] Ils apporterent I'acte du traité (kitab al-ahd),
ans lequel il est établi qu’on ne saurait leur interdire de construire une demeure pour
danslequel il est établi q 1 dire d d p
y célébrer leur culte. Ils arguérent par ailleurs que la construction qui ressemble 4 une
tour (sawmaa) leur sert A éclairer. Le gddi envoya quelqu’un inspecter celle-ci, [afin
d’y voir §’il s’y trouvait une cloche].

Et Burzuli d’ajouter : « Il la trouva comme il ’avait décrite® ».
Ansclme Adorno, contemporain d’al-Burzuli, qui se rendit & Tunis compte
deux chapelles, qui existaient déja au XIII¢ et XIV© siécles. Il témoigne :

Au-dela de la porte orientale de la cité, on trouve les [funduks] des marchands chré-
tiens étrangers : Génois, Vénitiens, Pisans, Florentins et Catalans [...] Le [funduk] des
Génois et celui des Vénitiens sont les principaux et les mieux batis [...] Les Génois [...]
ont ¢difié une tres belle église dédiée 4 saint Laurent, ot ils célebrent une messe quo-
tidienne. Les Vénitiens ont aussi une église dédiée a sainte Marie®.

Ce récit de voyageur est fort instructif sur la situation des libertés de culte ac-
cordées aux chrétiens 4 Tunis au XV si¢cle au sein de leurs fundug. Et, il est
trés vraisemblable, méme si rien ne 'indique expressément, que la consultation
juridique qu’al-Burzuli eut 4 rendre concernait 'une de ces églises décrites par
Anselme Adorno.

66 Pour plus d’informations sur le fundig, voir Constable, Olivia Remie, « Funduq, Fondaco, and
Khan in the Wake of Christian Commerce and Crusade » in Laiou, A. E. et Mottahedeh, R. P. (dir.), 7he
Crusades from the Perspective of Byzantium and the Muslim World, 2001, 145-146. Ou encore, Valérian,
Dominique, « Les marchands latins dans les ports musulmans méditerranéens : une minorité confinée
dans des espaces communautaires ? », in Anastassiadou-Dumont, M., Revue des mondes musulmans et
de la Méditerranée, 107-110 (2005), 437-458 et plus particuli¢rement le premier chapitre « L'espace de la
nation : le foundouk ».

67 al-Burzuli, Abu-1-Qasim Ibn-Ahmad, Gz “mas#’il al-ahkam li-ma nazala min al-qadaya bi-I-muftin
wa-"l-hukkam. Fatawa al-Burzuli, al-Hila, Mehammad al-Habib (éd.), 2002, Il 20 ; a/-M;i ‘yir al-mu ‘rib,
11 215-216 ; Mélanges Armand Abel, 1 193 ; Histgire et société en occident musulman au Moyen Age, 39.

68 cf. Heers, |. et De Goer, G., Itinéraire d Anselme-Adorno en Terve Sainte (1470-1471), 1978, 103. Cité
par Maillard, C., Les Papes et le Maghreb aux XIII"™ et XIV*™ siécles. Etude des lettres pontificales de 1199
d1419,275
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Dans une 7as ala® transmise par le cordouan al-'Utbi (m. 254-255/868-869)
dans sa Mustahraga™:

Malik (m. 179/795) futinterrogé au sujet des kand is qui se trouvent dans les nouvelles
villes musulmanes en terre d’Islam (al-fiustat al-muhdata fi hutat al-islim). Que faire
s’il leur avait été donné [7. e. aux non-musulmans] un terrain non-bati (ris)”, et
qu’ils leur avaient lou¢ afin d’y élever des kand’is ? 1l a répondu : elles devront étre
transformées et décruites. On ne les laissera pas ainsi. Il ne s’y trouve aucun bien™.

Dans son commentaire, Ibn Rusd” (m. s20/1126) explique que cette masala
est identique a ce que l'on trouve dans la Mudawwana™ et les autres ouvrages
malikites, ajoutant qu’il ne connait aucune divergence a ce sujet. Pour notre
commentateur, 'origine de cette pratique serait a rechercher dans la parole du
Prophéte : « On n’élévera parmi vous ni chrétienté, ni judaisme (/i tarfaan-
na’ fikum yabudiyya wa li nasraniyya) », c’est-a-dire ni ni église (kanisa) ni
synagogue (bia)’*. Et d’ajouter que les ah/ al-sulh auront toute latitude pour
construire de nouvelles églises et rénover les anciennes dans leurs gura” (villes,
villages) pour lesquelles ils ont conclu un pacte. Bien évidemment, & condition

69 Daiber, Hans, « Masa’il wa adjwiba », EF, VI 621-624.

70 Sur cette oeuvre majeure du malikisme ainsi que son auteur, voir Ferndndez Félix, Ana, Cuestiones
legales del islam temprano. La Utbiyya y el proceso de formacién de la sociedad isldmica andalusi, 2003.
71 Le texte du Bayin nous donne la lecture suivante ‘irad (c6té ou moitié), cf. Ibn Ruid al-8add, a/-
Bayin wa [-tahsil wa [-5arh wa [-taugih wa I-ta ‘lil fi masa’il al-mustahraga, Haggi, Muhammad (¢d.),
1988, IX, 340. Néanmoins, il faut plutdt suivre ce qui est rapporté dans le al-Mi ‘yir al-mu ‘rib, 11 242,
‘irds, qui a beaucoup plus de sens selon nous dans ce contexte. Voici la définition du mot arsa pl. arasat,
a'ras et g7y : cour d’une maison ; grand espace non-bati entre les maisons ; enclos, enceinte, place ; table
de Iéchiquier, du damier ; champ de bataille, aréne, plat en terre cuite ou en fer sur lequel est cuit le
pain, etc.

72 Bayin, IX 340.

73 Sur cet auteur voir 'article trés bien documenté de Delfina Serrano Ruano, « Ibn Rushd al-Jadd
(d. 520/1126) », in Arabi, Oussama, Powers, David Stephan et Spectorsky, Susan A. (¢d.), Islamic Legal
Thought : A Compendium of Muslim Jurists, Leyde, Brill, 2013, 295-322. Et Bouchiba, Farid, « Cimeti¢res
et opérations funéraires en al-Andalus : dimmi-s et non-musulmans face 4 la mort. Frude de casa partir du
Kitab al-gand’iz de la Mustahraga d’al-'Utbi (m. 255/869) et de son commentaire a/-Bayan wa I-tahsil du
qadi Ibn Rud al-Gadd (m. s20/1126) », in The Legal status of dimmi-s in the Islamic West (second/eighth-
ninth/fifteenth centuries), Fierro, Maribel et Tolan John (éd.), 2014, 215-241.

74 al-Mudawwana al-kubra, 111 43s.

75 Leverbe rafaa étant a L'aoriste énergique lourd, alors la derniére lettre radicale prendra une fazha et non
un 727 comme le transcrit Jean-Pierre Molénant dans son article « La place des chrétiens dans la Cordoue
des Omeyyades, d’apres leurs églises (VIII®-X si¢cles) », Al-Qantara XXXIII 1, enero-junio 2012, 160.
76 On trouvera sous d’autres plumcs des traductions différentes de celle proposée pour ce hadit. Voir
Molénat, Jean-Pierre, « La place des chrétiens dans la Cordoue des Omeyyades, d’apres leurs églises
(VIII-XC siecles) », Al-Qantara XXXIII 1, enero-junio 2012 160 « N’¢levez parmi vous rien des Juifs
ni des Chrétiens » et Mazzoli-Guintard, Christine, Vivre 4 Cordoue, 94, comprend « Il est interdit aux
chrétiens et aux juifs de se dresser (raf2) entre les musulmans ».

77 Sing. qarya.
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qu’ils se trouvent & distance du dar al-islam ct que les musulmans n’habitent pas
avec cux. De plus, toutes ces possibilités offertes sont, selon Ibn Rusd, réalisables
dans le cas ol cela n’aurait pas été stipulé lors de la conclusion du traité. C’est aus-
si ce que soutient I’andalou Ibn Habib (m. 238/8s3) dans sa Wadiha. 1l rapporte
cela de Mutarrif (m. 282/895) et d’Ibn al-Magisan (m. 164/780). Néanmoins,
Ibn Rusd précise que si leurs qura se situaient dans le bilad al-islam, alors ce qui
vient d’étre mentionné ne leur serait pas permis, sauf si une autorisation leur était
accordée. C’est d’ailleurs ce qui est rapporté de Malik dans la Mudawwana™. Iy
a par contre divergence au sujet des terres 2zwa. Ibn al-Qasim soutient que cela
ne leur sera pas permis contrairement & d’autres juristes qui leur accordent cette
possibilité?.

Toujours a ce sujet, on trouve dans la Mudawwana de Sahnan, au chapitre
du travail & forfait (gx7) et du louage (igara), quelques développements au sujet
de la kanisa :

J’ai® dit : que penserais-tu si je louais ma maison a une personne qui s’en
servait comme kanisa ou pyrée (bayt nar)® alors que celle-ci se trouve dans
un misr [i. e. ville construite par des musulmans] ou dans 1’'une des garya des
dimmi-s ? 11% a dit, Malik a répondu : il ne me plait pas qu’un homme vende ou
loue sa demeure a un individu qui I’emploiera comme kanisa [...]%.

Il s’interroge  cette occasion sur la possibilité de participer en tant que salarié
ala construction d’une kanisa. Et toujours au méme chapitre, Sahnan questionne
de nouveau Ibn al-Qasim au sujet de l'opinion de Malik relative 4 la construction
de nouvelles £ana’is en terre d’Islam. Et Ibn al-Qasim de lui répondre : « oui,
Malik réprouvait cela® ».

Désirant plus de précisions a ce sujet, Sahnan demanda a Ibn al-Qasim si
Malik réprouvait que les non-musulmans aient des ka74’s ou bien qu’ils en
construisent de nouvelles dans leurs gura pour lesquelles ils ont passé un pacte.
Malik lui aurait répondu que les dimmi-s ne pouvaient avoir de kand’is en terre
d’Islam (bilad al-islim) sauf s’ils en avaient regu la permission. Ibn al-Qasim
considere qu’il n’y a pas 4 le leur interdire dans leurs qu7a pour lesquels ils ont

78 al-Mudawwana al-kubra, 111 436 5 al-Mi ‘yar al-mu ‘rib, 11 241 et Bayin IX 340.

79 Bayan,1X 340-341.

8o Sahnin.

81 Al-Laqqani (m. 958/1551) fut interrogé au sujet d’un groupe de juifs au Caire qui avaient consacrés une
de leurs demeures pour leur pri¢re. Il répondit que cela leur est interdit. Méme si cette maison ne porte pas
le nom de kanisa, il n’en reste pas moins que c’est une synagogue.

Le mufti de Tunis, Muhammad b. Qasim al-Rassa“(u! 894/1489) considére qu’il est interdit de vendre
un terrain aux dizmmi-s si I'on sait qu’ils souhaitent y.ériger un lieu de culte. Toutefois, cela reste possible,
dans le cadre de la construction de maisons.

82 Ibn al-Qasim.

83 al-Mudawwana al-kubri, 111 436.

84 al-Mudawwana al-kubra, 111 436.
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passé un pacte, car ¢ est leur territoire. Ils peuvent en vendre la terre et les édifices,
et rien n’appartient aux musulmans®. Par contre, si leurs terres ont été conquises
par les musulmans de vive force (anwa), il leur sera interdit d’y élever des kand is.
Attendu que la terre appartient alors aux musulmans, les vaincus ne peuvent ni
vendre, ni hériter de ces terres. Celles-ci sont considérées comme fzy’ (butin) des
musulmans. Et méme s’ils se convertissaient a I’ Islam, ces terres ne leur appartien-
draient pas. De méme, il ne serait pas possible d’édifier de lieux de cultes dans les
villes construites par les musulmans, comme al-Fustat, al-Basra, al-Kufa, etc., sauf,
pour Milik, dans le cas ol cela aurait été stipulé lors du pacte. Alors, I'engagement
des musulmans a 'endroit des tributaires devra étre tenu.

Les églises furent-elles détruites ou transformées en mosquées lors de la conquéte
musulmane de la péninsule Ibérique ?

Il apparait évident, malgré les affirmations contenues dans les récits de conquéte
a propos des destructions d’églises, que celles-1a relevent du zopos plutdt que de
la réalité. Nombreux furent les édifices chrétiens qui demeurérent en usage apres
larrivée des musulmans. Dans son article qui portait sur la mosquée de Saragosse,
José Antonio Herndndez Vera convenait que ses fouilles archéologiques du sous-
sol de la cathédrale de La Seo, avaient révélé la présence d’un forum romain®® a cet
endroit. Par contre, sous la mosquée, seul fut découvert 'angle du podinm d’un
temple romain, cet édifice ayant été construit essentiellement sur un terrain inoc-
cupé®”. La premiere grande mosquée de Séville batie sur ordre de ‘Abd al-Rahman
IT en 214/829 semble avoir été construite sur les vestiges d’un batiment romain
tardif, adjacent au forum de I'ancienne Hispalis romaine. La mosquée, qui porte
aujourd’huile nom du couvent de Santa Clara de Cordoue, fut érigée 4 la fin du X¢
siecle sur les vestiges d"un édifice romain tardif*®. A Toléde, la mosquée de Bab al-
Mardiim ou du Cristo de la Luz bitie en 390/999-1000 fut construite en mordant
sur une chaussée romaine®. Contrairement a ce que prétendent certaines sources,
Saragosse, Séville, Cordoue et Tolede, pour ne citer qu’elles, révelent que toutes
les mosquées de la péninsule Ibérique ne furent pas construites sur 'emplacement

85 al-Mudawwana al-kubri, 111 436.

86 Celui-ci correspondrait aI'un des deux forums impériaux construit a I'époque de 'empereur Auguste.
87 Herndndez Vera, Jos¢ Antonio, « La mezquita aljama de Zaragoza a la luz de la informacién arqueolé-
gica », Tlu. Revista de Ciencias de Las Religiones. Anejos, n° 10, 2004, 65-91.

88 La these qui identifiait les structures découvertes lors des fouilles du couvent Santa Clara a une église
paléo-chréticnnc ou byzantinc est trés sérieusement remise en question, cf. Marfil Ruiz, Pedro, « El tem-
plo paleocristiano descubierto en la antigua iglesia del convento de Santa Clara de Cérdoba », Boletin de
la Real Academia de Cérdoba, 131,1996, 197-210.

89 Ruiz Taboada, Arturo, Arribas Dominguez, Ratl, « El acceso norte de la Toletum romana : el des-
cubrimiento de una via monumental bajo el conjunto del Cristo de la Luz », £/ Nucvo Miliario, 4, 2007,
5-13.
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d’anciennes églises. Cela s’explique, entre autres, par le fait que beaucoup de ces
églises continuerent a étre fréquentées apres arrivée des musulmans®. Ces der-
niers auraient préféré construire des mosquées ex zovo en des lieux distincts, et
laisserent aux chrétiens la jouissance de leurs églises. Un autre cas célebre que nous
trouvons chez Ibn Hayyan (m. 987/1076) dans son Mugtabis concerne Tolede.
Les habitants auraient demandé 4 I’émir Muhammad I (m. 273/886) I’autorisa-
tion de restaurer le minaret de la grande mosquée, souhaitant au passage adjoindre
cette derniere a Péglise qui était adjacente 4 la tour”. Dans son Rawd al-Mitar fi
habar al-aqtar le géographe al-Himiyari (m. 900/1494) nous apprend qu’a Séville
une église se trouvait & coté de la grande mosquée?.

Nous aurons bien compris a la lecture de ce qui vient de précéder que sil fut
plutot rare que les musulmans construisent leurs mosquées sur d’anciens édi-
fices chrétiens, en vertu des traités de reddition (s#/h), 'on est par contre assuré
que nombre de ces églises furent abandonnées et tomberent en ruine suite  la
conversion a’islam des populations®’. D’ailleurs, nous rejoignons ici 'opinion de
Susana Calvo Capilla au sujet de la conversion des églises en mosquée :

90 EnPalestine, trés rares sont les églises byzantines qui furent converties en mosquées, cf. Schick, Robert,
The Christian Communities of Palestine from Byzantine to Islamic Rule : A Historical and Archaeological
Study, 1995, 130. De fagon plus générale pour le bilid al-Sam, I'archéologie invalide la thése de la destruc-
tion généralisée des églises, cf. Burns, Ross, Damascus : A History, 200s.

91 Ibn Hayyan, Mugtabis min anba’ ahl al-andalus II-2, Mahmad ‘Ali Makki (¢d.), 1973, 327.

92 Al-Himyari, Al-Rawd al-mitir fi habar al-aqtar (La péninsule Ibérique au Moyen-Age), Evariste
Lévi-Provencal (éd. et trad.), 1938, 15 et trad. 21.

93 Sur I' «abandon, ruine et transformation des églises » en péninsule Ibérique, voir le chapitre
(147-150) que Susana Calvo Capilla consacre & ce théme dans son article « Les premi¢res mosquées et la
transformation des sanctuaires wisigothiques (92H/711-170H/785) », Meélanges de la Casa de Veldzquez,
41-42, 2011, 131-163. L’auteure de cet article passe en revue les églises de la région de Tudmir, les églises
wisigothiques de Santa Marfa de Melque (Toléde) et d’El Gatillo de Arriba (Céceres), église et le bap-
tistére wisigothiques d’Algézares (Murcie), la basilique wisigothique de Casa Herrera (Badajoz) et le la
ville-palais wisigothique de Recdpolis (Zorita de los Canes, Guadalajara). Selon Susana Calvo Capilla
« Tous les exemples précédents semblent indiquer que le processus d’islamisation et de transformation
sociale et urbanistique des petites villes et des agglomérations rurales anciennes a été long. Au début, alors
qu’ils étaient encore peu nombreux, les musulmans nouvellement arrivés s’installaient dans des structures
préexistantes en respectant les églises, ol continuait de se dérouler le culte chrétien. Quand les musulmans
tendaient & devenir plus nombreux, les églises et les cimeti¢res chrétiens étaient laissés & I'abandon et
n’étaient que rarement réemployés. La basilique de Casa Herrera (Badajoz), le monastere de Santa Maria
de Melque (Toledo), le palais de Recépolis (Guadalajara), les églises d’Algezares (Murcie) et d’El Gatillo
(Céceres) montrent que, malgré une occupation initiale des licux 4 I'époque émirale, les musulmans n’ont
en général pas converti les sanctuaires en mosquées, et ne les ont pas non plus détruits totalement. Is les
ont souvent pillés et parfois sécularisés. Les sitesymentionnés laissent penser qu’une réorganisation de la
population se produisit tout au long des Vet IX sigcles : les villages, palais ou monasteres en milieu
rural furent abandonnés au profit de villes de fondationrécente, le tout répondant & une nouvelle stratégie
de peuplement. Ce processus d’abandon explique-queta dégradation de nombre de ces églises rurales ait
été trés lente, au point que, deux ou trois siécles plus tard, les chrétiens qui repeuplérent les terres reprises
aux musulmans purent encore les restaurer ».
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Il semblerait logique que les musulmans, pour faire la priere, aient d’abord réutili-
s¢ les églises locales avant de construire leurs premiéres mosquées du vendredi, de
la méme fagon que les chrétiens, apres la conquéte d’al-Andalus, ont transformé de
fagon systématique les mosquées en églises. Pourtant, d’apres les exemples que nous
venons d’exposer et d’aprés les sources arabes, ce phénomeéne de conversion a été plutét
exceptionnel®.

Néanmoins, les églises purent étre détournées de leur usage initial d’autres ma-
nicres. Tel est le cas, par exemple, de I'église Sainte-Rufine de Séville qui devint la
résidence du gouverneur, ou encore, de la basilique wisigothique de Casa Herrer
(Badajoz) dont la niche semble indiquer la transformation du batiment en mos-
quée. Cependant, les graffiti arabes sur les flits des colonnes laissent présumer un
usage de ce lieu comme une prison a ’époque amirale, aux IX® et X¢ siecles. Tout
cela semble révéler que le processus d’islamisation fut long. Alors qu’ils étaient
peu nombreux 2 leur début, les musulmans s’installerent dans des édifices déja
existants tout en épargnant les églises ol les chrétiens continuérent de pratiquer
leur culte. Lorsque les musulmans devinrent plus nombreux, les églises furent
laissées a ’abandon sans que les musulmans ne les emploient comme licux de
priere. Ce sont ces abandons qui expliquent que la dégradation des églises ru-
rales fut lente et non pas parce que les fugaha’ en interdirent la restauration ou la
reconstruction. Voila pourquoi trois si¢cles plus tard, lors de la Reconquista, les
chrétiens qui arracherent les terres aux musulmans purent restaurer ces églises.

Conclusion

Au terme de cette étude, force est de constater que la question des lieux de culte
s’enrichit sans cesse du réexamen des sources jurisprudentielles. L’exercice du
culte religieux nécessitant I'utilisation de biens matériels, meubles et immeubles,
trés tot se posa le probleme de la construction et de la restauration de ces derniers.
En terre d’Islam, les biens des religions non-musulmanes étaient gérés par chaque
communauté religieuse qui jouissait de ses propriétés comme des biens privés qui
n’appartenaient donc pas au domaine public. Dans la continuité des empires
romain et byzantin, en terres musulmanes, en dehors de la religion officielle, on
ne considéra jamais les édifices cultuels religions « minoritaires »*¢ comme des

94 Voir « La conversion des églises en mosquées » (150-155) in Calvo Capilla, Susana, « Les premiéres
mosquées et la transformation des sanctuaires wisigothiques (92H/711-170H/785) », Mélanges de la Casa
de Veldzquez, 41-42, 2011, 131-163.

95 C-a-d. 2 «I’Etat » musulman. Voir Le statut légal des non-musulmans, 214-231 « Les rapports de
I’Eglise et de I'Etat musulman ».

96 Bien évidemment, nous n’entendons pas ce terme dans le sens de minorité numérique. En effet,
pendant les premiers si¢cles de I'Islam, les populations chrétiennes furent bien souvent supérieures en
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biens publics. La gestion des biens du culte était confiée aux dignitaires religieux,
sans que le souverain musulman ne s’ immiscat franchement dans leurs affaires®”.
Cette solution qui n’avait rien de nouveau était tout de méme soumise 3 un en-
semble de lois qui, si elles garantissaient la possibilité pour chaque communauté
de disposer de licux de culte, ne fixaient pas moins les limites de cette liberté. En
effet, comme nous 'avons présenté plus haut, pour ce qui relevait de la perma-
nence, de la restauration et des constructions ex zovo des églises et des synagogues,
mais aussi des pyrées, des monasteres et des cellules des ermites, la prérogative
revenait & « I’Etat » musulman. De surcroit, le type de conquéte®® des territoires
non-musulmans, par les armes (nwa) ou par reddition (s«/h), semble avoir eu
un impact fondamental sur le devenir des édifices religicux. Malheureusement,
nos connaissances a ce sujet restent a ce jour fragmentaires, et il semble que les
jurisconsultes ne s’accordent pas sur ce point.

Dans la mesure ol une partie des textes présentés tout au long de cet article
sont dits normatifs (furi), on évitera de les considérer & priori comme ayant été
exécutés en pratique. Pour aller un peu plus loin sur le sujet, il serait intéressant
de recouper ceux-la avec les recherches archéologiques®. Mais la tiche n’est pas
aisée. En effet, il est surprenant de remaquer que nos connaissances des lieux de
culte chrétien d’époque wisigothique I'emportent sur celles que nous avons des
sanctuaires chrétiens d’époque musulmane.

nombre. Sur la définition et 'utilisation du mot « minorité », cf. par exemple les contributions de
Stéphane Boisselier et Martin Aurell in, Minorités et régulations sociales en Méditerranée médiévale, 2010
ou encore Pentassuglia, Gaetano, Minorités en droit international, Strasbourg, Editions du Conseil de
I"Europe, 2004, 57-79.

97 L’on sait tout de méme que ce fut le plus souvent les émirs qui confirmaient les prélats dans leur di-
gnité en leur accordant un dipléme d’investiture. En effet, certains parmi eux étaient tenus de percevoir
I'impét. Les patriarches avaient aussi & rendre la justice entre les fidéles. Par ailleurs, en péninsule Ibérique
la convocation des conciles ainsi que la nomination et la destitution des évéques passa des rois wisigo-
ths aux souverains musulmans. Selon Antoine Fattal « Les rapports de I'Eglise et de I’Etat musulman
furent marqués dés le premier jour par I'immixtion du pouvoir civil dans les affaires ecclésiastiques. Mais
il convient de reconnaitre que I'ingérence des autorités musulmanes était mesurée et discréte, comparée
A celle des empereurs byzantins et des satrapes sassanides », Le statut légal des non-musulmans, 218-219.
98 Cf. Garcia Sanjuén, Alejandro, La conquista isldmica de la peninsula ibérica y la tergiversacion del pasa-
do, Madrid, Marcial Pons Historia (« Estudios » ), 2013 et le compte rendu de cet ouvrage par Guichard,
Pierre, « Retour sur le probléme historiographique de la conquéte arabe de I’andalus », Arabica, 61,n° 6,
2014, 769-782. Ou encore Lagardere, Vincent, Campagnes et paysans dAl-Andalus (VIIF-XV" 5.), 1993,
21-23. Méme chez un auteur malikite du X-XI¢ si¢cle, al-Dawiidi (m. 403/1013), nous ne trouvons pas un
avis tranché sur le type de conquéte, sulh ou anwas réalisé pour I'Ifriqiyya, al-Andalus et la Sicile. Voir al-
Dawiudi, Ahmad b. Nasr, Kizab al-Amwail, Rabat;Markaz ihya’ al-turat al-magribi, s. d., 70 : « Les riwayar
(transmissions) au sujet de I'Ifrigiyya sont divergentes:,On a dit (gilz) : elle a été conquise par reddition
(sulhan). On a dit (gila) : par les armes (anwa) ».

99 Nous avons dans le cadre de la rédaction de-ceearticle consulté nombre de publications sur I'archéo-
logie en al-Andalus. Mais le nombre de caratére imposé pour cet article ne nous permet pas de rendre
compte de ces travaux dans une bibliographie finale.
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Au total, toutes les fatwa-s ici étudiées attestent I'existence de communautés
juives et chrétiennes organisées et disposant dans bien des cas de lieux de culte,
parfois haboussés au profit des personnels religieux. Toutefois, il importe de sou-
ligner que ces textes purent subir des entorses, ou encore ne furent pas toujours
suivis et connurent des réactualisations dans les moments difficiles ot juifs et chré-
tiens pouvaient se montrer menagants. Ce fut par exemple le cas lorsqu’en 12238,
« Ferdinando III, roi de Castille et de Léon, traita avec al-Ma’miin la concession
d’une troupe de mercenaires chrétiens. Il obtint alors des libertés religieuses ré-
pertoriées par Ibn Abi Zar® et Ibn Khaldan. Les chrétiens avaient le droit de batir
une église dans cette ville, d’y pratiquer le culte et dy faire sonner les cloches pour
la pri¢re. La cause du christianisme et du calife légitime étaient lides par le biais
des mercenaires chrétiens. Ainsi, quelques années apres, raconte Ibn Abi Zar', son

100

opposant détruisait cette église nouvellement batie**® ». Quelques si¢cles plus tard
le mufti malikite marocain al-Hilali (m. 1175/1761) nous dit dans son Nizr al-basar
que : « S’il est avéré que la pratique (2mal) des Andalous aux V¢ et VI* siecles fut
d’autoriser (idn) les chrétiens (zasara), jouissant du pacte de dimma, de construire
de nouvelles églises (kand’is) en terre anwa ou dans les villes musulmanes ex zovo,
vers lesquelles ils furent transférés, ils ne nous est pas autorisé de les suivre en per-
mettant aux juifs (yahid) de Sigilmasa de construire de nouveaux édifices. Car les
habitants d’al-andalus étaient voisins des ennemis infidéles & cette époque. Clest
pourquoi il était de leur intérét (maslaha) de leur permettre cela afin qu’ils (i. e.
les chrétiens) ne quittent pas les musulmans pour rejoindre leurs fréres infideles ...
Car le renforcement de 'ennemi leur aurait porté préjudice, alors que nous nous
sommes a 'abri de cela™ ». Au dela de la question des lieux de culte, ce texte dé-
montre aussi le caractere « réaliste » du figh. De fait, il apparait au travers de ces
sources que, parfois, les souverains pouvaient, en fonction de leurs intéréts, aller
al’encontre des principes du droit musulman relatifs aux licux de culte des tribu-
taires. Le traitement réservé aux édifices religieux ressort donc bien, par moment,
d’une histoire politique et idéologique. Il n’en demeure pas moins qu’il dépend
aussi fondamentalement du statut juridique que possédaient ces biens, et intéresse
a ce titre histoire du droit. Or ce dernier aspect est largement moins exploré.
Voila aussi pourquoi nous avons accordé la priorité A ces textes.

Malgré les limites de notre étude, nous espérons que tous les avis des fuqaha’
que nous avons apportés, ainsi que notre découpage que nous espérons novateur
et pertinent, seront autant d’informations qui éclaireront les chercheurs s’inté-
ressant aux lieux de culte des dimmi-s en terre d’ Islam.

100 cf. Maillard, C., Les Papes et le Maghreb aux XIII"™ et XIV™* siécles. Etude des lettres pontificales de
1199 4 1419,292.

1o1 Al-Hilali, Aba I-‘Abbas, Nir al-basar, Ould Muhammad al-Amin, Muhammad Mahmid (éd.), 2007,
136.



|

© BREPOLS PUBLISHERS
THIS DOCUMENT MAY BE PRINTED FOR PRIVATE USE ONLY.
IT MAY NOT BE DISTRIBUTED WITHOUT PERMISSION OF THE PUBLISHER.



LA GIZYA DANS LA « LOI DIVINE »
SELON LE COMMENTAIRE CORANIQUE
D’AL-(LURTUBi (M. 671/1272)

Géraldine Jenvrin*

Relmin / MSH Ange-Guépin (Nantes)

En acceptant d’acquitter la gizya et de se soumettre a certaines restrictions et obli-
gations, les non-Musulmans vivant en Terre d’Islam (dimmi-s) jouissent d une pro-
tection juridique (dimma) qui leur donne droit 4 la sécurité de leurs personnes, de
leurs biens et de leurs activités (y compris celles qui sont considérées comme illicites
dans la religion musulmane), ainsi qu’a une liberté religieuse et & une juridiction
autonome pour les litiges qui les concernent en propre. Sur le plan de la conception
juridique, le pacte de la dinzma est fondateur de la reconnaissance du dimemi comme
sujet de droits et d’obligations dans la loi islamique’. Cela rejoint le sens de dim-
ma en arabe qui renvoie aux notions de contrat/pacte, mais aussi de protection et
d’obligation. Les dimmi-s sont aussi appelés muahidin ou abl al-ahd, littéralement
les personnes s’engageant dans une promesse (‘zhd). Dans le droit Musulman, toute
personne dés sa naissance se trouve dotée d’une dimma, c’est A dire une « capa-
cité de jouissance », une personnalité juridique qui fait de lui un sujet de droit
et d’obligation®. Une autre acception juridique du terme renvoie a la fides, le lien
d’obligation qui lie le débiteur au créancier. Ld comme I'explique Ch. Chehata, « la
notion de dimma ne se restreint pas a 'obligation contractuelle, elle n’est nile lien
d’obligation ni 'obligation, mais le réceptacle de la fides engagée »3.

* Mes remerciements 4 Christian Miiller, Mohammad Hocine Benkheira et Alejandro Garcfa Sanjuan
pour leurs commentaires constructifs sur cet article, rédigé dans le cadre du Projet Relmin, au sein du-
quel je prépare une thése sur « le statut légal du dimmi dans le commentaire coranique d’al-Qurtubi
(m. 671/1272) ».

1 Anver Emon parle de « Contract as politico-legal paradigm of governance » dans « Religious
Minorities and Islamic Law : Accommodation and the Limits of Tolerance », in A. M. Emon, M. Ellis
and B. Glahn, (eds), Islamic Law and International Human Rights Law (Oxford 2012). Voir aussi A. M.
Emon, Religious Pluralism and Islamic Law. Dhimmi and Others in the Empire of Law, Oxford, Oxford
University Press, 2012. Et Ch. Miiller, « Non-Muslims as part of Islamic law : Juridical casuistry in a fifth/
cleventh century law manual », in M. Fierro et J. Tolan (eds), The Legal status of dimmi-s in the Islamic
West (second)/eighth-ninth/fifteenth centuries), (Turnhout, Brepols, 2013), p. 21-63.

2 Voir B. Johansen, « Entre révélation et tyrannie: le droit des non-Musulmans d’apres les juristes
Musulmans » in id. (ed.) Contingency in a Sacred Law : Legal and Ethical Norms in the Muslim Figh,
(Leiden, 1999), p. 219-348.

3 Ch. Chehata, “Dhimma’, Encyclopédie de I’Islam, (1913-1942), 11, 238.

Religious Minorities in Christian, Jewish and Muslim Law (5"~15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 173-190

© BREPOLS PUBLISHERS DOI10.1484/M.RELMIN-EB.5.111598



174 GERALDINE JENVRIN

L’histoire de I'élaboration juridique de la gizya et du pacte de la dimma dont
découle la condition juridique du dimmi peut étre éclairée par des ceuvres de la
doctrine médiévale*. Le commentaire coranique d’al-Qurtubi (m. 671/1272) re-
tiendra ici toute notre attention parce qu’il fut composé & une époque ot les écoles
recherchaient a leurs regles construites, une validation dans la « premiere source
formelle » delaloi: le Coran’. Reconnu par les biographes comme « le plus grand
et dernier savant de Cordoue », al-Qurtubi (m. 671/1272)° est un exégete tourné
vers la jurisprudence malikite et la théologie ash’arite. Il émigra en Egypte et y
vécut la deuxieme moitié de sa vie, forcé de quitter Cordoue suite a sa conquéte
par les Chrétiens en juin 1236. Son monumental commentaire du Coran peu
connu de ’académie occidentale connait un certain succes chez les Musulmans
aujourd’hui. Intitulé La compilation (compléte) des statuts juridiques coraniques’,
il a pour spécificité dallier les traits systématiques et encyclopédiques du genre de
Iexégese coranique (zafsir)® avec ceux du commentaire spécialisé sur les « statuts
(ou préceptes) coraniques (Ahkim al-Qur in) »°. Faisant de la casuistique et du

4 Sur les débats historiques relatifs aux « Pacte de ‘Umar » et au pacte de la dimma voir étude récente
de M. Levy-Rubin, Non-Muslims in the Early Islamic Empire. From Surrender to Coexistence (Cambridge
2011). Pour un panorama théorique de ce que disent les sources scripturaires (Coran, hadit) et juridiques
voir Y. Friedmann, Tolerance and Coercion (2003). M. Ayoub, Dhimmah in Qur an and Hadith, in Robert
Hoyland (ed.), Muslim and Others in Early Islamic Society, (Cambridge, 2004). A. Carmona Gonzalez,
« Doctrina sobre la gizya en el occidente islamico pre-moderno » in M. Fierro et Tolan (eds), op. cit.,
9I-IIL

s Sur cette conception de I’histoire doctrinale voir Ch. Miiller, « Recht I: vormodern », in R. Brunner
(ed.), Islam. Einbeit und Vielfalt einer Weltreligion (2016).

6 Voir « Ibn Farh al-Qurtubi, Aba ‘Abd Allah », Biblioteca de al-Andalus, 2004, 111, 113-116. R. Arnaldez,
‘al-Kurtubi. » E1, 2¢ édition, V, s12-513. Le Dibaj d’Ibn Farhiin (11, 308-309) et le Nafh al-tib d’al-Maqqari
(II, 2010-2012, 615, 693 5 111, 235). Parmi ses ouvrages, ses biographes citent d’abord son commentaire
du Coran, puis ils indiquent des ouvrages sur 'explication des « plus beaux noms de Dieu » ; en ascése
(« Qam'al-hirs ») ; eschatologic (« al-Tadkira... ») ; sur 'invocation de Dicu (« al-Tidkar ») ; un com-
mentaire du commentaire du Muwatta’ de Malik par Ibn ‘Abd al-Barr (« Sarh al-tagassi ») etune Uyjiza
ot ont été réunis les noms du Prophéte. a

7 Al-Jami' li-ahkam al-Qur an wa-l-mubin li-ma tadammanabhu min al-sunna wa-ayiti-l-furqin. Edité une
vingtaine de fois entre 1933 et 2013, il compte entre 20 et 2.4 volumes selon les éditions. Il est partiellement tra-
duit en anglais (Bewley, 2003) et en espagnol (Zakarya Maza Abu Mubarak, 2005). Nombreuses études en
langue arabe sur ce Zifsir dont al-Fart (1982), al-Isai (2005), Salman, (1993), al-Saniist (1998), Zalat (1979).
8 Sur le genre du zafsir les études fleurissent récemment : M. Shah (ed.), Tafsir : Interpreting the Qur in,
4vols (London and New York, 2013) réédite nombreuses études. K. Bauer (ed.), Aims, Methods and
Contexts of Qur anic Exegesis (2"/8"-9"/15" Centuries) (Oxford, 2013). A. Goerke, and J. Pink (eds),
Tafsir and Islamic Intellectual History. Exploring the Boundaries of a Genre (Oxford, 2015). Pour un pa-
norama sur I’esthétique et I'histoire du genre voir C. Gilliot, « Exegesis of the Qur’an : Classical and
Medieval », Encyclopaedia of the Qur an, ]. D. McAuliffe (ed.), (Leiden, 2002) IT, 99-124 ; ].D McAuliffe,
« The Genre Boundaries of Qur’anic Comméntary»fin d., B. D. Walfish and J. D. Goering (eds), Wirh
Reverence for the Word : Medieval Scriptural Exegesis in'Judaism, Christianity, and Islam, (Oxford, 2003).
9 Nombreux sont les Malikites andalous qui gnt ‘excell¢ dans ce genre et sont cités par al-Qurtubi : Ibn
Asbag (m.343/955) et al-Ballti al-Qurtubi, Makki-b-Abi Talib (m.437/1045), Abat Bakr Ibn al-Arabi
(m.s543/1148), Ibn Faras al-Garnati (m.335/966). En dehors d’al-Andalus, les principaux auteurs malikites
d'Abkim al-Qur an sont : Yahyab. Sallim al-Basri (m. 200/815),al-QadiIsma‘l al- Gahdami (m. 282/895-6),
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genre de la divergence juridique ( %2 al-hilif) une maticre essentielle, le commen-
taire d’al-Qurtubi aspire selon Roger Arnaldez a « préciser le sens et la portée de la
loi ». Il introduit selon lui dans le genre du zafsir une matiere propre aux traités de
théorie du droit relatifs aux « Sources de la loi » (ws7/) et aux « régles qui en dé-
rivent » (furi )°. Les énoncés prescriptifs apparaissent comme étant moins déduits
du Coran lui-méme que de la tradition exégétique juridique” et méta-juridique.
A la différence des ouvrages « classiques » dans le genre des Ahkam al-Quran qui
se concentrent d’une part sur les versets prescriptifs et d’autre part sur leur exégese
juridique, le commentaire d’al-Qurtubi est systématique, il traite tous les versets
suivant leur ordre canonique et présente Uexégese juridique dans sa relation aux
circonstances de la révélation ainsi qu’aux exégeses philologiques et théologiques.
Cela rejoint une autre particularité de cet ouvrage qui est de présenter les doctrines
juridiques (aqwil) et les régles de droit (2737‘) comme reposant d’une part sur les
traditions prophétiques et celles des Anciens, d’autre part sur la tradition exégétique
philologique et narratives ; mais aussi parfois sur les sciences linguistiques indé-
pendantes, comme la lexicologie, la grammaire et la rhétorique, ainsi que certaines
sciences coraniques comme les « lectures » (giraat) et I« abrogation » (nash).
L'¢tude de la dimma, cette protection juridique octroyée au dimmi, dans ce
tafsir systématique et juridique du 13° siecle, questionne I’intégration de '« Autre »
dans une loi congue comme islamique (dans ses références et ses destinataires) et
comme étant d’origine divine ($27). Elle interroge la mani¢re par laquelle I'intégra-
tion du non-Musulman dans la loi islamique se justific d’un point de vue littéraire
et mythique, par la tradition exégétique. Les « droits de Dieu » (huqiig Allah) et
les « droits des hommes » (hugiiq al-adamiyyin) désignent dans la théorie légale
deux niveaux de la loi. Le premier référe aux obligations du croyant envers Dieu,
comme I'application des peines légales (hudid) et les regles de la pureté rituelle
(tahara). Le second est relatif aux obligations des croyants dans les relations sociales
(mu’amalar). Alors que les Musulmans sont soumis aux « droits des hommes »
et aux « droits de Dieu » ™, al-Qurtubi insiste sur le fait que les non-Musulmans

Ibn Huwayz Mindad (m.390/999). Parmi les Shafiites : Abi Thawr al-Kalbi (m.240/854), Abi Nasr al-
Qusayri (m.344/955), al-SafiT (m.204/820) rapporté par al-Bayhaqi (m.458/1066), al-Kiya al-Tabari
(m.s04 /1110). Parmi les Hanafites : ‘Abi ‘Ubayd al-Qasim B. Sallim al-Hirawi (m.224/838), al-Tahawi
(m. 321/833), al-Qummi (m.350/919), al-Gassas (m.370/ 980), Ibn al-Siraj al-Qiinawi (m.770/1368-9).

10 R. Arnaldez, “al-Kurtubi”, op. ciz.

11 Sur cette notion, voir M. H. Benkheira, « Portée d’un livre-miroir : peut-on parler d’une exégese juri-
dique du Coran ? » (A paraitre).

12 On trouve des discussions en 2016 dans OASIS sur ce sujet dans les ceuvres d'usil et d’zhtilif a propos
des hudid, voir par exemple al-Mawardi (m. 450/1058), al-Hawi al-Kabir, 13:67 ; al-Gazzili (m. sos/1111),
al-Wasit, 4 :131-132 ; Ibn al-‘Arabi (m. 543/1148), Kitib al-Qabas, 3:1019 ; Ibn Rusd (m. 595/1198), Bidaya,
2:662-663. Voir les ¢tudes de B. Johansen, « Property as an institution of social integration », in op. cit.,
208-218 et A. Emon, « Huqiq Allah and Huqiq al-‘Ibad : A Legal Heuristic for a Natural Rights
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ne sont théoriquement pas tenus & ces derniers®. Nous examinerons comment
lauteur, tout en considérant les régles de la dimma comme étant du ressort exclusif
du « droit deshommes », inscrit ces régles dans la « loi divine » (sa7°). La dimma
apparait dans son commentaire comme découlant de trois conceptions histori-
co-mythiques et juridiques de la gizya qui seront ici'objet de notre article : la gizya
infligée comme chatiment divin dans « les droits de Dieu » (1) comme une peine
(‘uqiba) sanctionnant « un crime (¢arima) » contre Dieu dans les « droits des
Hommes » (2) impliquant un statut inférieur (s4¢4r) dans la société (3).

La gizya comme un chitiment divin : une conception méta-juridique

Dans le commentaire d’al-Qurtubi, non seulement les versets 4 teneur prescriptive
mais également ceux A teneur théologique ou faisant référence a des événements
historico-mythiques'*, deviennent le fondement du sens juridique. Le sens de la
gizya imposée aux dimmi-s se construit a posteriori et de maniére implicite sur une
Jizya qui aurait été imposée aux Juifs (yahiid, Bani Isra’il)s dans les temps anciens
des histoires islamiques et bibliques. L’exégese des versets évoquant les Gens du
Livre®S, les polémiques théologiques, les « pactes » (‘ahd) et alliances (mitag), le
combat contre eux et les temps derniers, sont les lieux propices a ’élaboration du
sens de la soumission et de I'avilissement (« sagir » ) attachée a la gizya”, que le
Coran d’ailleurs ne mentionne qu’une seule fois en ces termes :

Combattez ceux qui ne croient ni en Dieu ni dans le Jour du Jugement, et qui n’in-
terdisent pas (/a-yuharrimiin) ce que Dieu et Son Prophéte ont interdit, ceux qui ne
professent pas la religion de la vérité (din al-hagq), parmi ceux qui ont reu le Livre (a/-
Kitib), jusqu’a ce qu’ils versent la gizya par leurs propres mains (an-yadin), aprés s’étre
soumis/humiliés/manifestant des signes d’humilité (wa-hum sagirin)*® ». (Q. 9:29).

Regime », Ilamic Law and Society (13/13 2006), 325-391. Voir aussi J. Schacht, Introduction to Islamic law
(Oxford 196 4) index, svv. hakk adami et hakk Allih.

13 1l présente les discussions sur ce point dans le commentaire de Q. 8:38 : Tafsir al-Qurtubi, ed. ‘Abd
Allah ‘Abd al-Muhsan al-Turki, Muassassa al-Risalah, Beyrouth, 2006, 9:500-504.

14 Voir sur ce point I’étude d’A. Rippin, “The Construction of the Arabian Historical Context in
Muslim Interpretation of the Qur’an”, in K. Bauer (ed.), 0p. cit.,173-199.

15 Le Coran réfere aux « Enfants d’Israél » une quarantaine de fois, désignant le peuple de Moise mais éga-
lement les Gens du Livre, Chrétiens et Juifs contemporains du Prophete. Voir, S.D Goitein, “Bani Isra'il”,
EI (1960) I, 1020-1022. U. Rubin, “Children of Israel (Banii Isra’1l)”, EL (Leiden, 2007) I1I, 12.4-128.

16 Voir G. Vajda, “Ahl al- Kitab”, EI (2008) ; L. Albayrak, « The People of the Book in the Qur’an »,
Islamic Studies (47/ 43 2008)301-325.

17 Les versets dans le commentaire dcsqucls aI—QudrgubI dévcloppc le sens de la gizya sont: Q. 2:49-61-
62-114-256, Q. 3:55-58-59-61-75-110 a 115, Q. 4:6-84, Q.)5:13-41-42-45-56-105, Q. 8:61, Q. 9:5-28-29-33-41,
Q. 7:129-152, Q. 17:81, Q. 22:40, Q. 27:40, Q. 29:46, Q.38:35, Q. 43:61-62, Q. 59 :2 2 4, Q. 61:69.

18 Nous avons souligné les passages importants'en-gras et mentionné les multiples traductions de « wa-
hum sagirin » : A. Kasimirski traduit par « qu’ils soient soumis » ; R. Blachere par « alors qu’ils sont
humiliés » ; D. Masson par « aprés s’étre humiliés » ; J. Berque par « en signe d’humilité ».
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Dans son commentaire, al-Qurtubi explique que la gizya comme le harij
furent adoptés en premier par Moise, en vue d’abaisser (adalla) et d’éprouver
(‘adab) et qu’ils furent réintroduits par le Prophéte Muhammad (m. 632)”. Al-
Qurtubi mentionne I'imposition d’une gizya dans le cadre d’accords passés entre
les Musulmans et des communautés voisines, telles les tribus juives de Médine et
des alentours ainsi que certains groupes mecquois et certains Chrétiens yéménites
(les Banti Najran par exemple). Il signale que la dimma référait a ces accords ou
traités (‘ahd)*. La gizya aurait été imposée aux Juifs les premiers : d’abord au
peuple de Moise (les Banii Isra’il), puis aux Juifs de Médine coupables de trahison,
ensuite A certaines tribus juives proches de Médine, avant de I’étre aux Gens du
Livre dans le contexte de la premitre conquéte a Tabuk™.

Ces différentes gizya-s apparaissent en explication des termes ambigus de
« kizy » et « dilla » frappant les « Enfants d’Israél » (Bans Isra’il) dans le
Coran®. Ces termes polysémiques® qui renvoient dans I'exégese philologique
aux notions d’humilité, de soumission (sagar), de bassesse, d’avilissement, voire
d’ignominie, sont associés dans le commentaire d’al-Qurtubi a la gizya entendue
comme un chatiment divin qui aurait été imposé en différentes circonstances :
par Pharaon aux Ban Isza’il qui lui étaient asservis ou qui représentaient pour
lui des étrangers sur le point d’envahir et de détruire I’Egypte** et lorsqu’ils
firent preuve d’ingratitude envers Moise et Dieu*. Notons qu’une telle inter-
prétation des termes se démarque cependant de celle d’al-Razi (m. 606/1210)
qui, s’il n’exclut pas que la gizya puisse comme la « bassesse » (dilla) étre une
punition (‘ugiba) divine de I'ordre du miracle (74 jiza), refuse toutefois d’y voir

19 Dans le commentaire de Q.8:61 (7afsir, 10:62-66.)

20 Voir C. E. Bosworth, « The Concept of Dhimma in Early Islam », in B. Braude and B. Lewis (eds),
Christians and Jews in the Ottoman Empire : The Functioning of a Plural Society (1982), 41. 1l explique que
lors des premieres conquétes, les populations se soumettaient contre un zhd ou une dimma, c’est-a-dire
contre la promesse de recevoir une protection en échange de laquelle les Musulmans recevaient I’ hospita-
lité. En ce sens la « protection » était réciproque.

21 Pour une approche du sens primitif et historique de la g7zya aux débuts de I'Islam voir A. Ziauddin,
“The concept of gizya in carly Islam’, Islamic studies 14,1975, 293-30s.

22 Particuli¢rement a propos des versets Q. 2:61 (Zafsir, 2 :146-158) et Q. 3:112 (Tafsir, 5:665-670).

23 Leterme « fiizy » apparait onze fois dans le Coran (Q. 2:85-114, Q. 5:33- 41, Q. 9:63, Q. 10:98, Q. 11:66,
Q. 16127, Q. 22:29, Q. 39:26, Q. 41:16) et réfere — selon les interprétations et les traductions- & une bassesse,
un avilissement ou  une humiliation frappant les Infideles ici-bas (dunyi) en attendant une grande souf-
france (‘adab) dans I'au-dela (al-dhira), le Jour du Jugement ou les feux de I'enfer. Le terme « dilla » ap-
parait six fois dans le Coran : quatre fois qualifiant les picux (Q. 2:85-114, Q. 5:33- 41, Q. 9:63, Q. 10:98, Q.
11:66, Q. 16:27, Q. 22:29, Q. 39:26, Q. 41:16) ; ct trois fois désignant la bassesse ou I'ignominie qui frappe les
Gens du Livre (duribat alayhim al-dilla : Q. 2:61, Q. 3:112, Q. 7:152) « parce qu’ils avaient renié les signes
de Dicu et tué les prophetes » (dalika bi-annabum kini yakfurin bi-ayar Allih wa yaqtulin al-anbiya).
24 Dans le commentaire de de Q. 2:49 (7afsir, 2:80-89).

25 Dans le commentaire de Q. 2:61 : « L'avilissement/]’humiliation/la vilénie/I’humilité (di/la) et la mi-
sere (maskana) s"abattirent sur eux ; ils encoururent la colére de Dieu. Cela est parce qu’ils reniaient les ré-
vélations de Dieu, et qu’ils tuaient sans droit les Prophetes ; parce qu’ils désobéissaient et transgressaient. »
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une référence, car sclon lui, elle n’était pas appliquée du temps de Moise*. Dans
le commentaire par al-Qurtubi de Q. 7:1297, la gizya est la sanction** 4 la fois des
Juifs de Pharaon et de ceux de Médine accusés d’avoir brisé le pacte (‘2hd) avec
le Prophéte. A propos de Q. 7:152 ot la « colére de Dieu et la dilla » s’abattent
sur ceux qui ont adoré le Veau d’or, al-Qurtubi associe de nouveau la dilla a une
gizya. Il signale cependant qu’il est peu probable qu’elle ait été appliquée a cette
¢époque mais qu’elle le fat plutdt aux descendants de ces adorateurs® : les tribus
juives proches de Médine — les Bana Nadir et les Bantt Qurayza®™ — accusées
d’insubordination envers le Prophéte. L’auteur rapporte que ces tribus auraient
hérité la punition de leurs ancétres®. Il évoque aussi par une tradition de Malik
(m. 179/712) que les adorateurs du veau d’or avaient été frappés de dilla A cause
de leur statut d’innovateurs (mubtadiiin)*. Notons qu’Abt Hayyan al-Andalusi
(m.745/1344), Andalou de la génération postéricure a al-Qurtubi, présente une
argumentation historique similaire a propos de Q. 2:61 : pour lui, la dilla qui
s’abat sur les « Fils d’Israél » est bien un chatiment divin miraculeux. Elle référe
a la gizya que le Prophete aurait imposé aux Juifs de son époque, car comme les
Bani Isrd’il : « s reniaient les révélations de Dieu, et tuaient les prophetes® ».

Dans le commentaire de Q. 5:13*, 'imposition de la ¢7zya sanctionne la mé-
créance (kufr) en plus de la trahison : al-Qurtubi associe la rupture de I'alliance
(naqd al-mitiq) mentionnée dans le verset®, a celle de I'alliance divine puis a celle
du pacte (‘ahd) avec Muhammad par certains Juifs de Médine. La dureté des coeurs
mentionnée dans le verset est interprétée comme référant a la « mécréance »
(kufr) des coupables (qui ne sont pas tous les Juifs de Médine, précise 'auteur). Il
ajoute & son argumentation la tradition célebre d’Ibn ‘Abbas (m. 687) : « Nous
(Dicu) les avons éprouvés par la gizya » (adabnibum bi-l-izya).

26 Tafsir de Fahr al-Din al-Razi & propos de Q. 2:61 ( Tafsir, 2:146-158).

27 Tafsir, 9:302-303.

28 Le « adi » (mal, souffrance) mentionné dans le verset est ici interprété par « gizya » selon une tra-
dition d’al-Hassan al-Basri (m.728) également transmises dans les Zzfsirs d’al-Mawardi (m. 450/1058),
2/2.49 et du Hanbalite Ibn al-Gawzi (m. 597/1200), 2:146.

29 Repris du Zafsir lexicologique d’al-Nahhas (m. 338/949), 3:84.

30 Al-Qurtubi donne les détails juridiques de la gizya considérée comme butin (fzy’) lorsqu’elle fut im-
posée & ces tribus dans le commentaire de Q. 59:57. Les références et les sources d’al-Qurtubi citées dans
cet article proviennent de I'édition de son Zafsir extrémement documentée d“Abd Allah ‘Abd al-Muhsan
al-Turki (Mu‘assassa al-Risalah, Beyrouth, 2006).

31 Egalement mentionné dans les Tafsir-s d’al-Bagawi (m.s16/1122), 2:202 et d’Ibn al-Gawzi
(m. 597/1200) 3:266.

32 Mentionné dans les 7afsirs d’Ibn al-Jawzi,|3/26 6er/d "al-Razi, 15:13.

33 Tafsir d’Abt Hayyan al-Andalusi 4 proposide.Q. 2:61.

34 Tafsir, 7:379-383.

35 Q. 5:13: « Mais parce qu’ils ont rompu leur-alliance, Nous les avons maudits et Nous avons endurci
leurs ceeurs. Ils alterent le sens des paroles révélées et oublient une partie de ce qui leur a été rappelé. Tu ne
cesseras pas de découvrir leur traitrise, sauf chez quelques-uns d’entre eux ».
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Dans le commentaire d’al-Qurtubi, la perte de la protection divine occa-
sionnée par la rupture de ’Alliance divine justifie le pardon que les Musulmans
doivent leur accorder par un pacte de protection (dimma)*. Ainsi, lorsque Q.
3:112 évoque un secours possible contre la dilla « par une corde de Dieu et
une corde des hommes »*7, al-Qurtubi voit dans I'image de la « corde avec
les hommes » une référence a la « protection » (dimma) et & la « sécuri-
té » que les Juifs obtiennent de Muhammad (m. 632) et des Musulmans en
échange du tribue®®. Le pacte de protection avec les Musulmans en échange de
la gizya apparait donc bien en compensation de la perte de la dimma divine.
Cette interprétation suggere que la gizya découlerait d’un commandement di-
vin tout en étant le d&t d’une protection que Iautorité et la loi islamique sont
obligées (devant Dieu) d’offrir et de maintenir. Elle fait écho a la conception
selon laquelle le Musulman aurait recu la protection divine (des feux de I’en-
fer) en échange de I'application de la loi, objet de I'alliance entre ’homme et
Diecu. Ici apparait implicitement que la protection de la dimma viendrait en
remplacement de la protection divine perdue, et que le Musulman — protégé
par Dieu — serait chargé, par obligation religicuse, d’offrir une protection au
non Musulman®. De méme que la notion de « sécurité » (amdn) - qui réfere
pour les non-Musulmans 4 la protection de la dimma — est présente dans la foi
musulmane (i72in*°) ; de méme la « soumission » (sagar) exigée des dimmi-s
envers le pouvoir Musulman peut étre mise en paralltle avec le sens littéral du
terme islim (soumission 4 la volonté de Dieu)+.

36 <« fa-fu anhum wa-sfah ma dima baynaka wa-baynhabum ahd wa-hum abl al-dimma ». Tafsir,
7:382-383.

37 Littéralement : « Ot qu’ils se trouvent ils sont frappés d’ignominic / opprobre (dilla), 3 moins (d’'un
secours providentiel) par une corde de Dieu et une corde des hommes (illa’ bi-hablin min-Allih wa-ha-
blin min-al-nas) » (Q. 3/112).

38 <« yuaddin ilayhim al-hardj fa-yu amininahum » ; également dans le Tafsir d’al-Bagawi, 342.

39 Sur la protection politique en remplacement de la protection divine, voir B. Johansen, op. cit., 219-238.
40 Comme lexplique L. Gardet dans son article de I’Encyclopédie de I'Islam sur la racine “Imain” :
« celle-ci « connote I'idée d’étre en sécurité, se confier 4, s’en remettre 3. D’ot1: bonne foi, sincérité
(amana), puis fidélité, loyauté (amana), et donc I'idée de sauvegarde accordée (amdin). La IV¢ forme
amana a le double sens de croire, donner sa foi, et (avec bi) de protéger, mettre en sécurité. De méme
JJ.G Jansen, dans son article de I'Encyclopédie de I'Islam sur « Mu'min » explique : « Erant donné que,
dans le Kur’an (LIX, 23), Dieu Lui-méme est appclé mu'min, il serait logique d’en déduire que le sens
primitif arabe de « quelqu’un qui protége, donne la sécurité », doive étre préféré. De méme, iman, dans
Kur’an, LIX, 9, devrait étre compris comme signifiant le « fait de donner une protection et une sécurité
mutuelles » ». Sur les sens primitifs, coraniques et théologiques d'iman et d’islim voir T. Izutsu, The
concept of belief in Islamic theology. A semantic analysis of imdn and islim (Tokyo 1965). M. M. Bravmann,
The spivitual background of early Islam.Studies in ancient Arab concepts (Leiden 1972) p. 7-31. C. Schock,
“Belicf and unbelief, in classical Sunni theology”, EI. (2007).

41 Sur les sens primitifs, coraniques et théologiques d’inmin et d’islam voir T. Izutsu, The concept of belief’
in Islamic theology. A semantic analysis of imin and islim (Tokyo 1965). M. M. Bravmann, The spiritual
background of early Islam. Studies in ancient Arab concepts (1972)1977-1931. C. Schéck, “Belief and unbe-
lief, in classical Sunni theology”, EL (2007).
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Le « kizy » mentionné dans Q. 5:41 est également interprété comme référant
ala gizya*, toujours envisagée comme une punition humiliante (du//), elle est ici
imposée a tous les Gens du Livre du fait qu’ils ont corrompu leurs lois®. Dans le
contexte coranique de la « conquéte » (fazh) - identifiée au « kizy » qui frappe
les mécréants dans le monde d’ici-bas (dunya) en Q. 2/114* - le « commande-
ment divin » (amr) visant A sanctionner la « maladie des cceurs » (Q. 5/52) est
interprété comme référant a 'imposition de la gizya®.

De manic¢re générale, la gizya s’inscrit dans une perspective eschatologique :
elle est représentée comme une souffrance (‘adib) ici-bas (dunya), les Gens du
Livre étant humiliés (kizy) en attendant une plus grande souffrance (‘2dib) en-
core dans I’au-dela (2/-ikira)* et dans les feux de enfer®’. Ou bien en attendant
que tous se repentent et se convertissent 4 la fin des temps**, lorsque Jésus revien-
dra le Jour du Jugement, diriger la pri¢re a Jérusalem, qu’il abolira la gizya et le
porc, et qu’il détruira les églises®.

Ailleurs, particulicrement dans le commentaire des sourates médinoises,
époque ou les relations avec les Gens du Livre se durcissent, la gizya est lice a
un contexte politique et guerrier : envisagée comme un instrument de combat
au méme titre que l'emprisonnement (szby) ou la mise & mort (gazl), elle a pour
fonction d’attester de la domination du « parti de Dieu » (hizb Allah) défini
par I'auteur comme étant formé de ceux qui obéissent & Dicu et au Prophéte®.

Enfin, auteur relie explicitement le sens de la gizya appliquée aux dimmi-s
dans la loi 4 ses dimensions mythiques et eschatologiques lorsqu’il associe le cha-
timent divin de la « dilla » s’abattant sur les « Enfants d’Israél » (Q. 2:61) a la
soumission, ’abaissement ou l'avilissement (« dull wa-sagar ») impliqués dans

42 Mentionnée également dans le Zafsir grammatical et lexicologique d’al-Zaggag (m.311 /923), 2:177.
43 Sur cette question voir C. Wilde, « Is there room for corruption in the “Books” of God ? », The Bible
in Arab Chistianity, Leiden, Vol. 6, 2006, 225-240. Gordon Nickel, « Islamic Accusations of Falsification
in Scholarly Perspective », in id. (ed.), Narratives of Tampering in the Earliest Commentaries on the
Quran, Brill, Leiden, 2010, p. 1-14.

44 Tafsir, 2:320-324. Egalement dans le Zifsir d’Ibn ‘Atiyya (m.541/1146), 1:199

45 Tafsir, 8:48. Cette interprétation est présentée par une tradition d’al Suddi (m.128/74s) également
transmise dans Tabari (8:513) qui interpréte le commandement de Dieu (« amr ») mentionné dans le
verset comme une référence a la gizya.

46 Comme 4 propos de Q. 2:114 ot al-Qurtubi reprend son prédécesseur andalou Ibn ‘Atiyya, 1:199.

47 Commentaire de de Q. 5:41. Tafsir, 7:484.

48 Voir par exemple le commentaire de Q. 27:40.

49 Voir par exemple le commentaire de Q.| 43361264 par al-Qurtubi ot il reprend les traditionnistes
Muslim (m. 875) 155¢t Ibn Maja (m.273/886) 4:78); ainsi que les Tafsirs de Tabari (m.310/923)
20/631-633; d’al-Mawardi (m. 450/1058) s5:335:” d’al-Bagawi (m.s16/1122), 4:144; d’al-Zamahsari
(m. 538/1144) 3:494.

so Commentairedede Q. s:56, Tiafsir, 8:56-59, ol al-Qurtubi reprend le Zzfsir d’al-Wahidi (m. 468/1075),
al-Wasit 2/202.
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I'obligation légale de payer la gizya (« al-dilla fard al-gizya »)*. Notons qu’Ibn
Katir (m.774/1373) ajoute A cette méme interprétation celle d’al-Hasan al-Basri
(m. 110/728) rapportée dans Tabari (m.310/923)%: « Dieu les aabaissés (adallahum)
pour qu’ils ne s’opposent pas, ils étaient ainsi placés sous les pieds des Musulmans,
et la communauté (des Musulmans) les avait ainsi dépassés (adrakathum) ».

La gizya comme une punition [oun pez’ne] pour un crime (contre Dieun)

Chez al-Qurtubi, la dimension divine punitive de la gizya qui apparait dans
les épisodes historico-mythiques que nous venons de mentionner, conduit  la
déduction de doctrines juridiques issues des prescriptions coraniques. Cet assem-
blage contribue 4 justifier les doctrines dans un systéme de normes divines (s27)
fondé sur ce que la traditionn musulmane appelle les « droits de Dieu ». L'auteur
s’engage dans cette voie en s’appuyant sur les élaborations de son précurseur Aba
Bakr Ibn al-‘Arabi (m.543/1148)” pour qui la gizya serait une « punition » ou
une « peine » (‘uqitba) sanctionnant un « crime » (jarima/jindya) contre Dieu.
Cette conception qui apparait rarement chez les auteurs malikites, est particulie-
rement développée chez les auteurs d’autres écoles juridiques comme le Hanafite
al-Gassas (m.370/ 980) dans son Ahkim al-Qur dn, et le Hanbalite Ibn Qayyim
al-Gawziyya (m. 1351) dans son traité sur les dimmi-s (Ahkam abl al-dimma)s*. Le
verset Q. 9:29, ol se trouve la seule mention du terme gizya dans le Coran, offre la
base coranique la plus importante pour la justification du pacte de la dimma dans
la « loi divine » (s27°). Dieu y ordonne de combattre les « Gens du Livre » (ah/
al-kitab) jusqu’a ce qu’ils acquittent la ¢izya en manifestant des signes de « sou-
mission » ou en « étant humiliés » (sagir — Qitiliz [...] min alladin ati-1-Kitib
hatd yutin al-gizya an-yadin wa-hum sagirin.). Le principal enseignement, selon

st 1l s’agit d’une tradition d’al-Hasan al-Basti (m. 110/728) et de Qatada (m. 120/737) rapportée dans le
Musannaf d"Abd al-Razzaq (m. 211/827), 1:47 ; al-Tabari, 2:26 ; Ibn ‘Atiyya (m. 541/1146), 1:155. Dans le
commentaire de ce verset par Tabari, la di//a renvoie 4 la soumission (sagar) impliquée dans le paiement de la
gizya en échange de la sécurité (a2dn) et la permission de rester dans un état de méeréance qu’il incombe aux
Musulmans de donner. Il argumente en citant le verset de la gizya (Q. 9:29) et par une tradition de Qatada
selon qui la dilla réfere au paiement de la gizya « en étant abaissés/soumis » (an-yadin wa-hum sagirin).
s2 Tabari a propos de de Q. 3:112.

53 Fameux juriste et théologien sévillan d’époque almoravide, également auteur d’un commentaire cora-
nique &’Abkam al-Quri’n. Voir, V. Lagardére, « Abii Bakr al-‘Arabi, grand cadi de Séville », Revue de [‘Occi-
dent Musulman et de la Méditerranée, N° 40,1985, 91-102. M. al- Masini, Ibn al-Arabi al-ishbili wa-tafsiru-
hu Ahkim al-Quran (Beyrouth 1991). Pedro Cano Avila y otros, « Ibn al-Arabi al-Maafiri, Abu Bakr »,
Biblioteca de Al-Andalus,11,129-158 (Almerfa 2009). D. Serrano, « El Cordn como fuente de legislacién isld-
mica : Aba Bakr Ibn al-* Arabi y su obra Abkim al-Qur in »,in M. H. Larramendi y S. Pefia Martin (eds),
El Cordn ayer y hoy. Perspectivas actuales sobre el islam. Estudios en honor del Profesor Julio Cortés (2008).
R. El Hour, « Ibn al-‘Arabi », Christian-Muslim Relations. A bibliographical History (2013) V, 520-523.

s4 Voir M.-Th. Urvoy « La violence morale dans Ahkim Abl al-Dhimma d’Ibn Qayyim al-Jawziyya »,
in M. A. Amir-Moezzi (ed.), Islam : identité et altérité, Hommage 4 Guy Monnot, O.L, tome 165, 2013.
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les Malikites, est que les adeptes des autres religions monothéistes et par exten-
sion tous les non-Musulmans résidants en Terre d’Islam doivent reconnaitre leur
situation d’infériorité (sagar), en acceptant de verser la taxe de capitation (¢izya
). Al-Qurtubi expose dans le commentaire de Q. 9:29% les principes qui rendent
licite dansla « loi divine » « le combat (mugitala) » des Gens du Livre afin qu’ils
payent la g7zya mentionnée dans le verset. Ces principes sont exprimés dans les ca-
tégories juridiques de la « cause » (sabab) et de '« objectif » factuels et théoriques
(¢4ya) delaregle. Ces catégories servent a accorder les doctrines juridiques (aquil)
etles régles de droit ($274 %) aux prescriptions divines. Al-Qurtubi explique, repre-
nant implicitement les développements d’Ibn al-‘Arabi sans en citer la sources® :

Dieu ordonne de combattre tous les mécréants du fait qu’ils aient tous été frappés de
mécréance, mais Il mentionne de maniére exceptionnelle les Gens du Livre, leur attri-
buant un statut spécial, par bienfaisance envers leur Livre, du fait de leur connaissance
du monothéisme, des prophétes, des lois, des confessions (milal) et tout particuliérement
de Mubammad, de sa confession (milla) et de sa communauté (umma). Mais ils ont nié
cela [...] leur crime (Garima) s'est avéré d'autant plus grand. Dien a alors spécifié leur
statut et fait que le combat (contre eux) (gézil) ait pour objectif (¢dya) qu’ils donnent
la gizya et non plus de les tuer (badalin an-al-qatl).s

Les détails de cette élaboration par les « causes » et les « objectifs » afin de
justifier par la « loi divine » (s27) des doctrines juridiques, se retrouvent chez Ibn
al-‘Arabi lorsqu’il considére le verset Q. 2:1935* comme la « preuve scripturaire
univoque » (nass) de « l'objectif » du combat (¢ayar-al-qitil) ; celui-ci visant
selon lui & « ’éradication de la mécréance » tandis que sa « cause » est la mé-
créance®. De 13 Ibn al-’Arabi déduit que « Q. 9:29 spécifie le sens général de C.,
2/193 en lui ajoutant un autre “objectif ” »°° qui est la gizya .

Puis, al-Qurtubi introduit la conception de la gizyz comme une « punition »
ou une « peine » (‘ugitha) pour « crime » (¢indya/¢arima) en rapportant des
propos attribués par Ibn al-‘Arabi® 4 son maitre hanbalite de Bagdad, Ibn ‘Aqil

(m.1119)®: « L’injonction de combattre les mécréants dans Q. 9:29 est un ordre

ss Tafsir, 10:161-171.

56 Les propos d’Ibn al- ‘Arabi transmis par al-Qurtubi sont ici signalés en italique. On les retrouve dans
son Ahkam al-Qur an, 2:475, Casus 3 du commentaire de Q. 9:29.

57 Tafsir al-Qurtubi, commentaire de Q. 9:29, Casus 1. p. 162 -163.

58 Q.2:193 : « Combattez-les jusqu’a ce qu’il n’y ait plus d’association (fit74) et que la religion (din) soit
enti¢rement a Dieu seul ».

59« al-sabab al mubih li-I-qital al-kufr >.

60« hassasamin al-hala al-Gmma hila uhrahassawa zida ili-l-gayati-l1-ili gaya uhri ». Ibn al-‘Arabi,
Ahkim, 1:154-157.

61 Ibn al-‘Arabi, Kitab al-Qabas, 2:473.

62 Abu al-Wafz ‘Ali Ibn ‘Aqil (m. 513/1119) est un célebre juriste et théologien hanbalite de Bagdad qui
enseigna le droit 4 Ibn al-‘Arabi. Influencé par le mu'tazilisme, Makdisi le décrit comme une « grande
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de punir (amr bi-l-ugiba) ; la mécréance indique le péché (danb) qui nécessite
(awgaba) la punition »*. On remarque ici la qualification du commandement di-
vin par la catégorie de « ‘ugitba » quiale sens de peine dans la théorie juridique®*.
La conception légale de la gizya rejoint ici le chatiment divin affligé aux Gens
du Livre pour leur refus d’adopter I'Islam. Ainsi, al-Qurtubi explique & propos
de Q. 2:209% que la punition divine (‘#gitba) sur « ceux qui savent » est plus
forte qu’elle ne l'est sur « ceux qui ne savent pas » : les 4h/ al-Kitib sont punis
par Dieu parce qu’ils ont requ dans leur Livre Pavertissement de la prophétie de
Muhammad (m. 632), alors que ceux qui n’ont pas été avertis de " Islam ne peuvent
étre punis d’avoir méprisé ses lois. Il y aurait donc dans cette citation comme un
jeu sur I'ambiguité sémantique du terme de ‘ugizba : peu utilisé par les exégetes
pour qualifier la gizya , il est dans le Tafszr d’al-Qurtubi un terme polysémique qui
réfere selon les contextes soit au chitiment divin soit 4 une peine ou & une punition
dansle « droit des Hommes ». De plus le terme « awgaba » exprime que la « loi
divine » « nécessite » la punition et il indique clairement la déduction d’une
régle de droit a partir d’une prescription divine. On retrouve les détails de cette
argumentation dans le commentaire de Q. 9:29 par Ibn al-‘Arabi :

« Nos maitres ont prouvé (istadalla) que la gizya était une punition nécessaire i cause
de la mécréance (wajabat bi-sabab al-kufr). Or la mécréance est un crime (¢indya) qui

nécessite punition » .

Ibn al-‘Arabi déclare ainsi qu’il suit I'interprétation des maitres de son école
qui déduisent (istadalla) de la « loi divine » la dimension punitive de la gizya.
La « cause » (sabab) du combat dans la « loi divine » (s27°) rend licite cette
sanction légale. La mécréance n’est plus seulement un « péché », objet du cour-
roux divin devant étre éradiqué par un combat mené par les croyants, mais elle
devient la cause factuelle et théorique qui transforme la gizya en une regle de
droit. Envisagée comme la peine d’un « crime » contre Dieu, I'imposition de
la gizya apparait ici comme un commandement divin et acquitre ainsi le statut
d’une obligation légale pour le Musulman.

personnalité sunnite dont la vie et les écrits éclairent I'une des périodes les plus importantes du déve-
loppement de la pensée religieuse islamique et qui se tient 4 la téte d’un mouvement de progres au sein
du traditionalisme sunnite ». Voir H. Laoust, « Le Hanbalisme sous le Califat de Bagdad », REI, 1959,
67-128.G. Makdisi, “Ibn “Akil’, EJ, Leiden, 2 édition. Id., Ibn ‘Agil et la résurgence de [Islam traditiona-
liste au Xle siécle, (1963).

63 Tafsir al-Qurtubi, commentaire de Q. 9:29, Casus 1. p. 162 -163.

64 Sur les crimes et les peines dans le figh, voir par exemple : Muhammad Abi Zahra, al-Garima wa-I-
‘uquiba fi al-figh al-islimi, Dar al-fikr al-‘arabi, al-Qahira (s.d).

6s Tafsir, 3:395-396.

66« wagaba an-yakina musabbabuba ‘ugiba > . Ibn al-‘Arabi, comentaire de Q. 9:29, Casus 11, Ahkam,
2:482.
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La gizya comme la manifestation d’une soumission (Sagar) traduite par un statut
inférienr

Au fil du commentaire de Q. 9:29 organisé en « Casus (masa’il) », l'auteur
compare la maniere par laquelle les juristes de différentes écoles fondent leurs
doctrines et les regles qui en découlent, sur diverses exégeses possibles. Cette mé-
thode encyclopédique et pluraliste rappelle les traits caractéristiques de certains
ouvrages d’¢époque almohade, tel celui de controverses [égales d’Averroes : Bidayat
al-mujtahid...«7

L’interprétation du rituel de paiement énoncé dans Q. 9:29 apparait détermi-
nante dans la conception juridique de la gizya , c’est-a-dire lorsqu’elle est définie
comme le pilier du pacte et fondatrice du statut inférieur du dimmi dans le droit.
C’esten effet a partir de la figuration coranique de I'attitude a adopter au moment
d’acquitter le tribut : « de leurs propres mains en étant soumis » (an-yadin wa
hum sagirin)®,que le discours juridique justifie le statut inférieur du dimmi dans
la société. Ici, les interrogations sur le sens de la soumission (sagir) apparaissent en
filigrane : réfere-t-elle a une « humiliation » concrete qui serait subie au moment
de payer le tribut ? Ou 4 des signes d’humilité accompagnant le paiement comme
une métaphore de I'allégeance du dimmi 3 autorité islamique ? Est-elle la figure
d’une condition « humble », « humiliée » ou bien « avilie » du dizmi dans
la société islamique ? Dans quelle mesure la soumission dans le paiement de la
gizya implique-t-elle une soumission a la loi et 4 la justice islamique et pose-t-elle
les bases du pacte de la dimma @

Le commentaire d’al-Qurtubi présente en quinze Casus (m2asala), les difté-
rentes doctrines relatives a la gizya et leurs lectures respectives du verset :

67 Voir R. Brunschvig, « Averrogs juriste », dans Et. d’Or.. Lévi-Provengal, Paris 1962, 1, p-35-68. A.
M. Turki, « La place d’Averrogs juriste dans I’histoire du malikisme et de I’Espagne musulmane » in
id., (ed.) Théologiens et juristes de I”Espagne musulmane, Paris 1982. Yasin Dutton, “The Introduction to
Ibn Rushd’s “Bidayat al-Mujtahid”, Islamic Law and Society, Vol. 1, No. 2, 1994, p. 188-205. D. Urvoy,
Averroés : Les ambitions d'un intellectuel musulman, Flammarion, 1998, Paris, p. 112 et suivtes. M. Fierrro,
“The legal policies of the Almohad caliphs and Ibn Rushd’s Bidayar al-mujtahid’, Jouwrnal of Islamic
Studies 10/3, 1999, p. 226-248.

68 Nous choisissons la traduction « soumission » pour les raisons qui apparaitront par la suite. Voir
les autres traductions possibles note 16. On retrouve les débats philologiques, exégétiques et historiques
suscités par cette expression du verset dans : F. Rosenthal « Some Minor Problems in the Quran 9/29 —
Al Jizyata an Yadin » (1953) in R. Paret (ed.), Der Koran, Wege der Forschung (Darmstadt, 1975),283-287.
C. Cahen, « Coran IX-29 : Hatti yu ‘tii I-gizyata_jan yadin wa-hum sighirin », Arabica 9 (1962),76-79.
M. Kister, « ‘An yadin » (Qur’an, IX/29) AmAteémipt at Interpretation’, Arabica 11 (1964),272-278.
M. M. Bravmann, « The Ancient Arab Backgroutid-of the Qur’anic Concept al-Gizyatu ‘an yadin,
Arabica » 13/13 (1966),307-331. U. Rubin, « Quran and Tafsir: The Case of ‘an yadin », Der Islam
70 (1993).133-144. J. D. McAuliffe, « Fakhr al-Din-al-Razi on Ayat al-Jizya and Ayat al-Sayf », in
M. Gervers and R. Jibran Bikhazi (eds), Conversion and Continuity : Indigenous Christian Communities
in Islamic Lands, Eighth to Eighteenth Centuries (1990)103-119.
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Dans le premicre Casus, I'auteur expose les raisons pour lesquelles ce verset
rend licite la gizya, précisant que celle-ci n’avait jamais été pergue avant que
ne soit révélé ce verset. En relation avec le verset précédent, il explique que la
Jizya fut établie en vue compenser le manque 4 gagner suite a I’interuption des
relations commerciales avec les Polythéistes ; apres qu’il leur ait été interdit de
pénétrer dans le sanctuaire de la Mecque (Q. 9:28). De 14, se trouvent déduit
de l'exégese, les raisons du combat contre les Gens du Livre et de I'octroi qui
leur est fait, d’un statut spécial. Al-Qurtubi conclut ce Casus avec 'affirma-
tion que 'imposition de la g7zya est un commandement divin établi en vue
de punir les Gens du Livre, parce qu’ils n’avaient pas reconnu le message du
Prophete de I'Islam ; cela alors qu’ils possédaient un Livre — la Torah et la
Bible —, la connaissance du monothéisme, de ses dogmes et de ses lois.

Dans le deuxieme Casus, al-Qurtubi rapporte les débats des juristes sur « de
qui peut étre percue la gizya (fi-man tu'had al-gizya) ». 1l montre la maniére
par laquelle al-Safi7 (m.820) fonde sur ce verset, la doctrine selon laquelle la gi-
zya s’ applique exclusivement aux Gens du Livre, qu’ils soient arabes ou étran-
gers. Il ajoute qu’ al-Safi'T, Ibn Hanbal (m.8ss) et Ab Hanifa (m.767) fondent
I'application de la gizya aux Zoroastriens sur la pratique (s#zna) du Prophéte.
Quant a I’école malikite — écrit-il -, elle suit la doctrine d’al-‘Awza’T (m.774)
pour quila gizya s’applique  tout type de mécréants, arabes et écrangers. Puis
notre auteur mentionne les divergences d’opinions entre les premiéres auto-
rités malikites : Ibn al-Qasim (m.191/806), Ashab (m.204/820) et Sahnin
(m.240/854) refusent d’appliquer la gizya aux Arabes polythéistes ; tandis
qu’Ibn Wahb (m.197/813) la refuse aux Arabes zoroastriens. Al-Qurtubi men-
tionne cependant un avis contraire d’Ibn al-Qasim et conclut par une tradi-
tion d’Ibn al-Gahm (m.249/863) selon qui la gizya était appliquée 2 tous les
mécréants a 'exception des Qurayshites, soit pour leur épargner I’humiliation
(dilla), soit parce qu’ils s’étaient tous convertis 4 la conquéte de la Mecque®.
Dans le Casus 3, al-Qurtubi rapporte la tradition prophétique transmise dans
le Muwatta’ de Malik (m.179 /712) qui a rendu licite la gizya aux Zoroastriens.
Il mentionne avis d’al-Safi7 (m.820), pour qui ces derniers appartenaient aux
Gens du Livre avant qu’ils ne changent. Al-Qurtubi valide cette position par
d’autres autorités (‘Ali b. Abi Talib (m. 659), ‘Abd al-Razzaq (m. 211/827)) et
rapporte d’Ibn ‘Atiyya (m. 541/1146) la reconnaissance faite aux Zoroastriens
de leur prophete Zoroastre™.

4. Dansle Casus 4, al-Qurtubi expose les discussions des juristes autour du mon-

tant de la gizya. Doit-il étre fixe et identique pour tous ? ou varie-t-il selon

69 Développement que I'on retrouve dans le manuel de son contemporain malikite égyptien : Ibn Sas
(m. 616/1219), intitulé ‘Igd al-Gawabir, 1:486.
70 Ibn ‘Atiyya, ibid.
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les accords de conquéte ? Faut-il fixer un montant minimum et un montant
maximum ? Doit-il étre adapté A la capacité de paiement des pauvres ? Les
riches doivent ils payer pour les pauvres ? Al-Qurtubi rapporte I'approbation
de Malik sur ces deux dernicres questions et distingue entre les traités de paix
et le pacte de la dimma : au contraire des habitants des contrées conquises
qui doivent payer le montant fix¢ dans les traités de conquéte ; le montant
redevable par les dimmi-s varie a la discrétion du Wali.

5. Dans le Casus s, al-Qurtubi expose la doctrine selon laquelle la gizya ne se
percoit que des hommes en Age de combattre et en capacité de payer. Sur
ce point, les juristes sont unanimes explique t-il. L’auteur rappelle que ses
maitres (malikites) ont justifié cette doctrine en s’appuyant sur I’injonction
de combattre dans Q. 9:29, de laquelle ils déduisent également que la gizya ne
s’applique pas 4 I'esclave en 4ge de combattre car il n’est pas propriétaire de
quelque bien pour pouvoir le donner™. Puis Iauteur expose une divergence
entre Malik et Ibn Maji$in (m. 164/780) sur I'imposition de la gizya aux
moines”’.

6. Dans le Casus 6, al-Qurtubi mentionne qu’il n’est pris aucune autre taxe du
dimmi A part celle du ‘usr sur son commerce hors du Dar al-islam. 1l expose
la divergence entre les juristes de Médine et ‘Umar sur son montant ainsi que
sur le nombre de redevance a I’'année’.

7. Dansle Casus 7,I’auteur détaille les protections et les restrictions des dimmi-s,
ainsi que les obligations du Musulman envers eux et les punitions que chacun
encoure s’il venait & violer les regles. La production et la vente de vin et de
porc sont autorisées tant qu’ils payent la gizya et que cela n’est pas visible aux
Musulmans. Al-Qurtubi évoque le remplacement du vin du dimmi spolié par
le Musulman et son dédommagement lorsqu’il est déversé par erreur en guise
de sanction (pour ’avoir fait apparaitre dans I’espace public)”. Il rappelle
que les dimmi-s sont soumis & la justice (mazalim) et que s’ils choisissent de
recourir au juge Musulman pour les litiges qui les concernent en propre, le
juge est libre d’accepter ou non. S’il accepte, il devra juger selon la loi isla-
mique. L’auteur ajoute qu’un dizmi faisant montre d’agressivité au moment
d’acquitter la gizya doit étre remis A sa position d’infériorité (sagiran)’.

8. Le Casus8 expose la divergence entre les Malikites et les Shafiites au sujet de
« lacontrepartic pour laquelle la gizya est due (fi-md wajabat al-gizya anhu) ».

71 Doctrine de Sufyan al-Tawri (m. 161/778) rapportée dans al-Tambhid, 2:130.

72 Voir Ahkam al-Qur an &’al-Kiya al-Tabar (m.so4/1110), 3:194.

73 Rapporté dans a/-Igna‘ d’Ibn al-Mundire{m319/931), 2:472 ; al-Kifi, 2:479 ; Ibn al-‘Arabi, Alkdim,
2:910 ; Ibn ‘Atiyya, ibid.

74 Voir al-Kift, 1:480

75 ‘Igd al-Gawihir, 1:491.

76 Dans al-Kifi, 1:484 et Ibn al-Mundir : al-Awsat, 11:16-20.
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Celui qui se convertit devra t’il payer la gizya pour la période précédant la
conversion pendant laquelle il a bénéficié de la dimma ? L’ interprétation nor-
mative du verset dans 'explication de la regle differe selon que la gizya est
envisagée comme prix de la résidence (en Terre d’Islam) ou en échange du
droit A rester dans la mécréance””.

9. Le Casus g traite du sort des populations conquises refusant de payer la gizya
et de se soumettre a autorité, sans qu’aucun des deux partis ne commettent
d’autre infraction. Dans ce cas, les Musulmans doivent les combattre et les
envahir de nouveau. Leur traitement sera ceux des prisonniers de guerre et ils
seront un butin (fzy))7".

10. Le Casus 10 examine le traitement des dimmi-s dans les infractions de droit
commun. Ils sont égaux aux Musulmans tant qu’ils payent la g7zya . Lorsqu’ils
sont victimes, on en réfere  leur dimma pour leur rendre justice. Il ne faut
pas les rendre esclave. Celui qui rompt le pacte n’engage pas sa communauté,
chacun est responsable individuellement. On reconnait ceux qui sont fideles
a leur pacte parce qu’ils renient ceux qui ne le sont pas™.

11. Le Casus 11 déduit du sens éeymologique de la gizya (la contrepartie d’un don)

que sa contrepartie est ici la sécurité (ammn).

Le Casus 12 évoque la licéité pour les Malikites de punir (‘ugiba) les dimmi-s

refusant de payer la gizya alors qu’ils en ont la capacité. Tandis que ceux qui

n’en n’ont pas la capacité ne sont pas punis puisqu’ils en sont déja exempts®.

12

L’argument est soutenu par le hadit qui désapprouve qu'on impose une chose
trop lourde au dimmi.

13. Le Casus 13 décline les multiples sens de « an-yadin » : payer de soi-méme
sans étre contraint ; En étant accusé, blAmé, reproché (madmimin), opprimé
(an qabrin) debout (qa’im) ; Par bienfaisance (indm)*...

14. La question 14 explique que la main du dimmi qui acquitte la gizya se place
sous celle du percepteur ; contrairement au Musulman qui acquitte la sadaga.
L’auteur conclut par la maxime : « Dieu éléve qui Il veut »*.

15. Le Casus 15, le karij ne doit pas étre appliqué au Musulman qui cultive ou
achéte une terre, du fait que cela implique une soumission et une infériorité
(sagar)®.

77 Texte ¢tudié plus loin.

78 Egalement dans a/-Kifi, 1:483 ct Sahniin (m.240/854) : al-Mudawwana, 2:21.

79 Voir al-Kifi, 1:483-484

80 Cette doctrine est présentée dans le commentaire du Sahih Muslim du maitre d’al-Qurtubi &
Alexandrie : Abii al-‘Abbas al-Qurtubi (m. 656h.), al-Mufhim, 6:599.

81 Mentionnée dans al-Nahhas (m. 338/949), 2:197-198 et al-Zaggag (m.311/923), 2:4.42.

82 Voir Ibn al-’Arabi, Ahkéim, 2:912.

83 Al-Qurtubi mentionne ici trois récits rapportés dans ‘Abd al-Razzaq (m. 211/827), 1:47.
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I ressort de cette liste que la gizya apparait presque systématiquement liée a la
soumission et au statut inféricur de celui qui en est redevable. De plus, bien que
le pacte de la dimma ne soit pas cité ou peu suggéré, il apparait en arri¢re fond
du paiement de la gizya en signe de soumission (sagar) & I'autorité et 4 la loi en
échange de la sécurité et de la protection.

Le débat présenté dans le huitieme Casus au sujet de la contrepartie de la gizya
(« fi-ma wagabat al-gizya anhu ») montre différents usages des interprétations
exégétiques dans I'inscription des régles de la gizya dans les prescriptions divines.
La divergence entre les Malikites et les Shafiites sur la question de savoir si celui
qui se convertit avant la perception de la gizya en reste redevable, provient de ce
qu’il existe une différence doctrinale sur la contrepartie de la gizya selon qu’elle
est envisagée comme prix de la résidence (en Terre d’Islam) ou bien en échange
du droit a rester dans la mécréance. Cette divergence s’appuie sur des interpréta-
tions différentes de la soumission exprimée dans Q. 9:29 ct sont formulées dans
le huitieme Casus

Les juristes ont divergé sur la contrepartie de la gizya. Selon les Malikites, elle se subs-
titue au combat contre la mécréance. Selon al-SafiT (m.820), elle est le prix de la vie
(damm) et dela résidence [en Terre d’Islam] (sukna-I-dar). La conséquence est que si
nous [les Malikites] supposons quela gizya se substitue au combat, alors celui qui se
convertit a I'Islam — que ce soit un jour avant ou aprés la perception — n’est pas rede-
vable de ce qui précéde (/i-mai mada). En revanche pour al-Safi, la gizya est une dette
permanente en contrepartie de la protection (dayn mustagirr fi-I-dimma), et la conver-
sion ne 'annule pas car elle est le prix de la résidence en Terre d’Islam (wjra-l-dar).
Certains Hanafites sont d’accord avec nous ; d’autres sont d’avis que la gzya est le prix
de la défense et du jihiad* [...] Lavis de Malik est le meilleur (asahh), car le Prophéte
adit: « le Musulman n’est pas soumis a la gizya » [...] et les juristes de notre école
trouvent une preuve textuelle a cette doctrine dans Uexpression coranique « donner
la gizya de ses mains, en étant soumis/humiliés/humbles » (Q. 9:29). Lorsqu’il y a
conversion, le sens de ce verset ne peut s’appliquer. Il n’y a pas de divergence sur le fait
que lorsque les dimmi-s se convertissent, ils ne payent plus la gizya de leurs « mains,
en étant soumis/humiliés/humbles ». Si pour al-Safif, le converti continue de payer
la gizya , ce n’est pas de la maniére évoquée dans le verset®. Car il envisage la gizya
comme une dette (dayn) dont le récent converti est redevable en compensation d’une
chose dont il a profité par le passé (bi-sabab sabiq) [avant sa conversion] et qui est la
résidence et la sécurité®. (Pour al-Safi) elle est donc analogue 2 toute dette®.

84 Dontles non-Musulmans sont exempts dansle droit islamique. Mentionné dans Ibn al-‘Arabi, Ahkdm
(2:911) qui attribue cette doctrine a al-Qayrawani (m.410/922).

8s « ldyahud ba'd al-islam ali-l-wajh alladi galahu Allih »

86 Mentionné dans Ahkim al-Qur’in d’al-Kiyaal-Fabari (m.s04 /1110), 3:195.

87 Huititme Casus du commentaire de Q. 9:29 : sur « la divergence des juristes & propos de la compen-
sation de la gizya ». Tafsir, 10:168-169.
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Ici, il apparait clairement que I'argumentation d’al-Qurtubi repose sur une
hiérarchie de preuves scripturaires en vue de valider la doctrine de I’école ma-
likite : 'interprétation de la notion de soumission (sagir) dans Q. 9:29 suivie
d’une tradition prophétique vient corroborer I'avis du maitre Malik (m. 179/712).
La combinaison de ces trois sources introduit la position attribuée a I’école ma-
likite. Dans la doctrine de Malik présentée par al—%rtubi, la notion coranique
de soumission sert 4 justifier que la gizya ne puisse en aucun cas s’appliquer a un
dimmi qui se convertirait 3 I'Islam avant sa perception. Pour Malik la conversion
annule tout ce qui précede (droits, obligations, délits...) et parce que la gizya
implique nécessairement la soumission formulée dans le verset, elle ne peut pas
s’appliquer. Au contraire, dans la doctrine attribuée 3 al-Safi, la gizya n’implique
pas nécessairement la soumission formulée dans le verset et peut s’appliquer aux
récents convertis qui n’auraient pas acquitté ce qu’ils doivent pour la protection
dont ils ont bénéficié dans le passé. Cet argumentaire montre une mise en adé-
quation entre la doctrine de Malik et I'exégese du verset, alors que la conception
attribuée 2 al-Safi révele un usage relatif du sens coranique de la soumission
(sagar) en vue de justifier 'application de la gizya & des Musulmans (récemment
convertis). Dans cette seconde lecture, la soumission coranique ne fait pas loi, elle
n’est pas une condition juridique de 'application de la gizya . Cette divergence
sur I'interprétation normative d’une partie du verset (et non sur sa signification
comme le souligne al-Qurtubi) témoigne du jeu de 'élaboration juridique sur la
distinction entre le sens exégétique de la gizya et sa définition légale recherchée.
Cela laisse entrevoir les accommodations possibles face au principe général selon
lequel la doctrine ne doit pas contredire la littéralité du Coran®.

Un autre exemple de 'adaptation du couple soumission-gizya en vue de va-
lider une doctrine, se trouve dans le deuxieme Casus & propos de I'exemption
de la gizya pour certains non-Musulmans au statut social supérieur. L’auteur ex-
plique que « les Qurayshites ne doivent pas étre soumis a la gizya, du fait de leur
proximité avec le Prophete et afin de leur épargner humiliation (di//a) et soumis-
sion (sagdr) ». Ici le sens exégétique de la soumission continue de déterminer le
sens légal de la gizya mais cette fois a contrario : le principe de | infériorité sociale
déduit de la notion de soumission formulée dans le verset prime sur celui de
I'absence d’Islam et justifie ’'indifférence & I’égard de la confession de ceux qui
en sont exempts. Dans ce méme Casus, 'auteur met en avant la doctrine malikite
sur 'imposition de la gizya & Pensemble des non-Musulmans sans distinction de
religion, y compris les Polythéistes. Contre al-Safi7 (m.820) qui restreint la gizya

88 Sur ces points, voir M.H. Benkheira, « Les juristes et le Coran: un contresens d’al-SafiT
(m. 204/820) au sujet du verset 11 232 ? », in Mélanges de [’ Université Saint-Joseph, 64 (2012), 171-195. Et
Iétude de Ludmila Zamah sur le 7afs7r d’al-Qurtubi : « Master of the Obvious : Understanding Zahir
Interpretations in Qur’anic Exegesis », in K. Bauer (ed.), ap. cit., 263-277.
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aux seuls Gens du Livre selon une lecture stricte du verset, 'auteur expose ainsi
I’absence de distinction entre les religions du Livre et les autres religions mais
aussi avec les Paiens.

Conclusion

L’argumentaire d’al-Qurtubi illustre la préoccupation savante d’inscrire dans
les prescriptions divines les doctrines juridiques relatives a la gizya . Cette exégese
parait ainsi s’ inscrire dans la recherche de la « validation coranique » des régles
de droit (s273’%°) et des doctrines (aqwil) antérieurement formulées. Doctrines ju-
ridiques que notre auteur fait reposer sur I'interprétation plurielle du patrimoine
exégétique avec ses traditions externes 4 la pensée juridique, les histoires prophé-
tiques et bibliques porteuses de représentations mythiques et eschatologiques
primordiales. Nous ne pouvons donc pas, semble-t-il, comprendre la conception
dela gizya comme une peine pour un crime contre Dieu comme une quelconque
justification politico-juridique de la persécution des dimmi-s en des circonstances
historiques concrétes®,

Un point apparait en revanche certain : si la conciliation du monothéisme is-
lamique avec les autres monothéismes n’est pas possible sur le plan théologique et
de la représentation historico-mythique, elle est recherchée sur le plan juridique,
dans un « droit des Hommes » fondé sur « les droits de Dieu ». Les dimmi-s
ayant perdu leur lien protecteur avec Dieu peuvent rétablir cette relation par
leur soumission & I'autorité et & la loi islamiques®®. Conception qui peut paraitre
paradoxale puisqu’elle implique la réhabilitation du mécréant, en vue de légitimer
dans la « loi divine » (s27°) son intégration dans la société.

89 Sur la these de Iélaboration doctrinale deda dizzma en fonction de circonstances historiques, voir
par exemple : A. Abu Sulayman, « al-dhimmah and related concepts in historical perspective », Institute
of Muslim Minority Affairs. Journal, 9/1, 1988-E"auteur juge la sévérité du juriste hanbalite Ibn Qayyim
al-Gawziyya (m. 1351) 4 I'encontre des dimmis, 3 'aune des croisades et de la transition post-mongole.

90 Comme I'explique B. Johansen. Op.cit. 219-238.
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MUSLIMS, JEWS, AND THE QUESTION OF
MUNICIPAL MEMBERSHIP IN TWELFTH-
TO FIFTEENTH-CENTURY PORTUGAL*

Anna Matheson

Unversité Rennes II (CRBC Rennes)

Within the context of medieval Portugal, the question whether Jews and free
Muslims were considered municipal members (vizinhos) is hardly straightfor-
ward. The purpose of this chapter is to touch briefly on what the status of vizinko
entailed and to highlight the fact that not all Jews and Muslims were necessarily
excluded from all of the associated privileges, regardless of whether they held
the actual title of vizinho. The discussion will focus on the principal economic
benefit of vizinhanga “municipal membership”: immunity from porzagens (sg.
portagem), toll payments on commercial activity involving the transportation
of goods into a municipality. Because of this tax break, vizinhanca was typically
sought by local tradesfolk, and our study therefore compares the economic privi-
leges extended to Jewish, Muslim, and Christian merchants. While vizinhos trad-
ing in their own municipality would typically have been exempt from most types
of portagens, resident Jews and Muslims would, according to current scholarship,
have been obliged to pay. However, an examination of previously untranslated
and in many cases unpublished material concerning Lisbon will show that, in
the fourteenth century, religious minorities who were resident there apparently
shared the same exonerations enjoyed by vizinhos with regard to certain tolls.
Lisbon presents an interesting case for study since it was a thriving metropolis,
the first documented community of free Muslims lived in a district outside its
walls (the arrabalde), and a local community of Jews had been established by
the time of the Islamic occupation.* All the more interestingly, this port city had

* The argument presented in this paper was aided immensely by discussions with Dr Anténio Castro
Henriques, and I am extremely grateful for the time and care he took in commenting on an carly draft of
the chapter. I am also indebted to Dr Rita Costa Gomes for her insight on a later version of this paper.
Any errors that remain are of course my own.

1 Saul Anténio Gomes, “Grupos Etnico-Religiosos e Estrangeiros, in Portugal em Definigio de Fronteiras:
Do Condado Portucalense a Crise do Século XIV, ed. by Maria Helena da Cruz Coelho and Armando Luis
de Carvalho Homem, Nova Histéria de Portugal 3 (1996), 309-383 (323-324 and 350); Maria José Ferro
Tavares, Os Judeus em Portugal no Século XV, vol. 1 (1982), 186.

> Maria Filomena Lopes de Barros, 4 Comuna Mugulmana de Lisboa. Séculos XIV ¢ XV, Biblioteca
de Estudos Arabes 4 (1998); Gomes, “Grupos Etnico-Religiosos”, 358-359; Maria José Ferro Tavares,

Religious Minorities in Christian, Jewish and Muslim Law (5"~15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 191-218
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a large number of resident foreign merchants (Genoese, Aragonese, etc.), and
these too enjoyed certain economic privileges (exemption from certain tolls but
exclusion, it would seem, from the status of vizinho). The context for this city’s
administration was thus quite distinct from that of small villages or towns in
the interior of Portugal; the lenient traditions described in material concerning
fourteenth-century Lisbon were not necessarily exercised uniformly through-
out the realm, and within Lisbon itself our evidence does not confirm how
longstanding these traditions were. Building on previous discussions by Maria
José Ferro Tavares and Humberto Baquero Moreno, it will be argued that, for a
proper understanding of the municipal status of religious minorities in medieval
Portugal, one must take into account factors involving date, geographic area,
and the distribution of individual or community privileges.* To make this point,
I will be drawing on a wide variety of sources from throughout Portugal that
range in date from the twelfth to the fifteenth centuries, including municipal
charters, collections of customary law, legal proceedings, and records from both
Cortes (“parliamentary assemblies”) and town council meetings.

Muslims, Jews, and Their General Status

In the first royal charter issued to free Muslims in Portugal, that granted to the
communities in Lisbon, Almada, Palmela, and Alcdcer do Sal in 1170, it is clear
that they are regarded as protected subjects of the Crown — a status secured for
them through a series of head taxes and through tributary payments drawn from
their produce. The status shared by Jews as protected royal subjects was similarly
contingent on a set payment to the royal fisc, as is exemplified in a letter to the
municipal officials of Braganca that was issued by D. Dinis (ruled 1279-1325) and
that, in its discussion of an annual tax to be paid by resident Jews, includes the
statement:

“Financas e Fiscalidade das Comunas Judaicas Peninsulares’, in Finanzas y fiscalidad municipal. V
Congreso de Estudios Medievales (1997), 135-166 (139-140); Maria José Ferro Tavares, Os Judeus em
Portugal no Século XIV, 2™ ed. (2000), 12.

3 Lisbon, Arquivo Nacional da Torre do Tombo (ANTT), Chancelaria de D. Fernando, bk 1, fols 84v-87r
(response to articler); articles 3 and 9 of the inquiry in Lisbon, Arquivo Histérico da Camara Municipal
(AHCML), Livro dos Pregos, doc. 98, fols 85r-94v; see also note 66 below. Due to space restrictions, dis-
cussion of the benefits extended to alien, non-Portuguese merchants will not be included in this study.

4 Tavares, Judeus no Século XV, 186-187; Tavares, Judeus no Século XIV (2000), 67; Humberto Baquero
Moreno, “A Sentenga do Rei D. Jodo I, contra os Judeus de 1412”, Locerna. Homenagem a D. Domingos de
Pinho Brandio (1984), 411-415.

s Alexandre Herculano ctal., eds, Portugaline-Monumenta Historica. Leges et Consuetudines (hereaf-
ter PMH-LC), 2 vols (1856-1868), 1, 396-397, On' these tributary taxes, see Anna Matheson, Notice
no. 252640, RELMIN project, “The Legal Status-of Religious Minorities in the Euro-Mediterranean
World (5-15™ Centuries)”, Telma Web edition, IRHT, Institut de Recherche et d’'Histoire des Textes —
Orléans heep://www.cn-telma.fr/relmin/extrait2526 40/.
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And if other Jews come to this land to live, each one will pay his share of the above-
mentioned 600 maravedis that the abovementioned Jews must pay me. And I order
that you will not allow anyone to harm or manhandle or cheat these Jews, because if

not you will end up having to face me on account of it.°

These minorities enjoyed religious freedom as well as a certain degree of self-
government. They were organized into comunas, which, as Soyer succinctly ex-
plains, were “officially recognized administrative and jurisdictional corporations
assembling Jews or Muslims living in a certain town and area”” Individual Muslim
comunaswere headed by an elected Muslim communal magistrate, the alcaide, and
the Jewish comunas were headed at the local level by a lower rabbi (rabi-menor)
and at a kingdom-wide level by the chief rabbi (rabi-mor).*

A fair amount of documents describing the taxes paid by Muslims have sur-
vived (e.g., four twelfth- and thirteenth-century royal charters to free Muslim
communities and, most notably, a lengthy late fourteenth- or early fifteenth-cen-
tury confirmation of them),” yet records enumerating the variety of taxes paid
by Jews do not predate the mid-fourteenth century.” Similarly, no early charter

6 ANTT, Chancelaria de D. Dinis, bk 1, fol. s7v: “E sse outros judeus hy veerem a essa terra morar, page
cada huum assy como acaeger a cada huum em seu quinhom dos sobreditos vj° maravedis, que mi am a
dar os sobreditos nomeados judeus, E mando’vos que nom sofrades que nenguum faga a esses judeus mal,
nem forga, nem torto, ca senom a vés me tornaria Eu porende” (edited in Tavares, Judeus no Século X1V
(2000), 52-53 note 4).

7 Frangois Soyer, The Persecution of the Jews and Muslims of Portugal. King Manuel I and the End of
Religious Tolerance (1496-1497) (2007), 31; for full discussion, see Barros, Comuna, 20.

8 'These comunas are not to be confused with judiarias and mourarias, the latter two terms signifying the
geographic area in a town where Jews and Muslims respectively tended to reside (Soyer, Persecution, 28-40).
9 Namely, the charters to the free Muslims of Lisbon, Almada, Palmela, and Alcicer do Sal (1170), ref-
erenced above at note s; to the free Muslims of Silves, Tavira, Loulé, and Santa Maria de Faro (1269), in
Leontina Ventura and Anténio Resende de Oliveira, eds, Chancelaria de D. Afonso I1I. Livro I,vol. 2 (2006),
20-21; to those of Evora (1273), in Ventura and Oliveira, eds, Chancelaria de D. Afonso I11, 155-156; and Moura
(1296), in Rosa Marreiros, ed., Chancelaria de D. Dinis. Livro I (2012), 481-482. The confirmation of these
charters is edited in Herculano, PMH-LC, 11, 98-100, and its date is discussed in Barros, Comuna, 65-66.
See Anna Matheson, Notice nos 254398, 254400, 254433, and 254481, RELMIN project, “The Legal Status
of Religious Minorities in the Euro-Mediterranean World (5%-15" Centuries)”, Telma Web edition, IRHT,
Institut de Recherche et d’'Histoire des Textes — Orléans http://www.cn-telma.fr/relmin/recherche/.

10 Earlier sources do however provide dispersed references to taxes such as the obligation of the Jews of
Lisbon to provide an anchor and hawser for the royal galley; some information can also be gathered from
a document dated 1316 that describes outstanding debts owed by all comunas to the Crown. Reference
to the anchor is found in ANTT, Chancelaria de D. Dinis, bk 1, fols 141v-142v; edited in Joao Martins
da Silva Marques and Alberto Iria, Descobrimentos Portugueses. Documentos para a sua Histéria, 3 vols
(1944-1971; repr. 1988), I, 46 doc. s1; discussed in Maria José¢ Pimenta Ferro, Os Judeus em Portugal no
Século XIV (1970), 121; and in Soyer, Persecution, so. Dom Dinis’s letter to all Jewish comunas of the
kingdom is preserved in ANTT, Chancelaria de D. Dinis, bk 3, fols 1041-1051; discussed in Henrique da
Gama Barros “Judeus e Mouros em Portugal em Tempos Passados”, Revista Lusitana, 34 (1936), 165-265
and 35 (1937), 161-238 ((1937) 162-163 docs 209 and 210); Ferro, Judeus no Século X1V (1970), 123-12.4; and
Tavares, “Fiscalidade e Finangas’, 142-143.
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survives that outlines the rights of Jews and their obligations to the king: though
Pedro I confirmed a number of privileges issued to comunas throughout Portugal,
these confirmations are short and do not provide much detail. Letters sent by
D. Pedro to the municipal authorities of Santarém, Lisbon, and Settbal in 1366,
however, indicate that local custom in these areas exempted Jews from forms of
military service typically reserved for Christians (guarding the borders, owning
horses and armour, transporting prisoners and monies)."

Itis clear from the early records that Jews and Muslims were protected by royal
authority and were directly subordinate to the king.* They enjoyed religious free-
dom and a degree of administrative and juridical autonomy in return for their
tributary payments. Functioning thus as semi-autonomous groups, they were in
many respects separated from the municipality and its liberties.” One might there-
fore expect that Jews and Muslims could not join the ranks of vizinhos or enjoy
their rights and privileges. However, this, as we shall see, was not always the case.

Vizinhanga — Aquisition, Privileges, and Obligations

Three terms are key within our discussion of municipal status: within a given
municipality, a natural was someone who was born there; morador can, for our
purposes, most safely be translated as “inhabitant” (to avoid contradictions in cur-
rent scholarship as to whether this was a permanent resident or a newcomer not
yet fully established in a community);" and a vizinho (from Latin vicinus > Vulgar
Latin vicinu), in the technical sense of the term studied in this chapter, was a male
head of houschold who had met the district’s specific requirements for member-
ship.s Neither of these terms is mutually exclusive, just as how, in modern times,

11 Anténio Henrique de Oliveira Marques etal., eds, Chancelaria de D. Pedro I, 1357-1367 (1984.),
522-524 docs 1107, 1108, and 1110.

12 For full discussion, see Soyer, Persecution, 21-83; Tavares, Judeus no Século XIV (2000), 52 and passim;
Tavares, Judeus no Século XV, 76-77 and passim; Maria Filomena Lopes de Barros, Tempos ¢ Espagos de
Mouros. A Minoria Mugulmana no Reino Portugués (Séculos XII a XV) (2007); Manuel Viegas Guerreiro,
“Judeus”, in Diciondrio de Histéria de Portugal, ed. by Joel Serrao, 6 vols (1989), III, 409-414; Gomes,
“Grupos Etnico-Religiosos”, 309-383.

13 Barros, Tempos e Espagos, 299-302, 312-323; Marcelo Cactano, 4 Administragio Municipal de Lisboa
durante a 1.° Dinastia (1179-1383) (1990), 19.

14 Mdrio Sérgio da Silva Farelo, “A Oligarquia Camardria de Lisboa (1325-1433)" (unpublished doctoral
dissertation, Universidade de Lisboa, 2008), 211; Armindo de Sousa, “Tempos Medievais”, in Histéria do
Porto, ed. by Luis A. de Oliveira Ramos, 2 ed. (199s), 231; Maria Angela da Rocha Beirante, Evora na
Idade Média (1995), 579.

15 Farelo, “Oligarquia’, 209-223. In an effort to prevent modern concepts of citizenship from biasing our
discussion of vizinhanga in early Portugal, atneutral-eranslation of vizinho as “municipal member” has
been employed here. It should be noted, howevyer, that the term has elsewhere been translated as “citizen”
(e.g. Soyer, Persecution, s2) and it is thereforeimportant to distinguish the vizinho from the cidadio:
though the latter today means “citizen”, in the medieval period the title cidadio was restricted to those
members of the clite who were capable of holding the most elevated offices in the town council (e.g.,
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one can be both a natural and a citizen of the same territory. The term vizinho
carries two different meanings that overlap somewhat: it can be applied loosely
in the general sense of “neighbour” (as one living in the same vicus “village”, the
meaning preserved to this day), but in the contexts studied at present, it clearly
refers to one’s fiscal status within the municipality.® It is used here with specific
regard to those who have acquired vizinhan¢a “municipal membership” — a status
that, as noted above, would have appealed to local merchants.

It is key to highlight at the outset that, in the thirteenth to the eatly fifteenth
centuries, the requirements to become a vizinho could differ according to mu-
nicipality, and it was local custom that typically decided what these requirements
would be. According to a late thirteenth-century account of the customary law of
Beja, an outsider had to, among other things, rent a house and live in it for one
year before he could become a vizinho and thus be excused from paying portagens
in the area.” In certain other areas, outsiders, in addition to satisfying basic resi-
dency requirements, had to pay a membership fee in order to become vizinhos.
An undated document outlining the rules of the porzagem paid in Santarém (the
Foral da Portagem de Santarém) states that, in order for an outsider to become a
vizinho there, the payment of 1 s0/do per household had to be rendered:

Item, the king has from all those who come to live in Santarém and its municipal
boundaries, and who live there to become vizinhos, a single soldo from each houschold,
and they will not be distrained or forced if they do not wish to pay it. And [he also
receives it from] those who wish to pay, even though the Crown representative or clerk
may not want to receive the so/do from him who wants to pay it (?). And this so/do is
paid to be a vizinho according to the customary law of said town.”

alvazil “judge’, vedor or vereador “councillor”, procurador “attorney”, almoxarife “treasurer”) and whose
noblﬁ status borc them thc right to bcaf arms and fide ona Saddle.

16 The clearest discussion of the different meanings of the term vizizho is found in Alexandre Herculano
(with revisions by José Mattoso and Ayala Monteiro), Histéria de Portugal desde o Comego da Monarquia
até o Fim do Reinado de Afonso I11, vol. 4, rev. edn (1981), 355-366; for more recent discussion, see Farelo,
“Oligarquia’, 211-223.

17 “Mais aqueles mercadores que alugam casas por sam migeel dano a ano e en elas moram e comem e
fazem fogo e teem leytos e estes ataaes fazem nosco uiziidade en todalas cousas e estes som uezinos en non
dam portagem” (Herculano, PMH-LC, 11, 57); “But those merchants who rent houses on Michaelmas
from year to year and live in them and eat in them and light the hearth and have beds, and such persons
uphold the duties of vizinhan¢a with us in all matters: these are vizinhos and they do not pay portagem’”.
On the origin of this custom, see Herculano et al., Histdria de Portugal, 359.

18 Lisbon, ANTT, Gaveta 10, mago 12, no. 17 fol. 17r: “Item El Rey ha de todos aquelles que vierem morar
a Santarez e a seu termo e hy moram pera serem vezinhos senhos so/dos de cada hua casa e nom seram
penhorados nem costrangidos se 0 nom quiscrem pagar ¢ os que quiserem pagar ainda que o procurador
ou CSCPV@uam pagar nom qucyra r[‘e(;f:bfr o SOIdO daqucll quf: o quiSCr Pagaf E esto Soldo Paga pd}’a SCrvez-
inho segundo costume da dita villa. The Foral da Portagem de Santarém is preserved in ANTT, Gaveta 10,
mago 12, doc. 17, fols 15r-17v; ANTT, Gaveta 10, mago 12, doc. 172, 61-74; ANTT, Reforma das Gavetas,
bk 18, fols 273r-276v; and ANTT, Ordem de Cristo ¢ Convento de Tomar, mago 35, no. 740, fols 1r-8r.
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Significantly, this passage indicates that moradores could opt not to pay the soldo
and thus not be considered vizinhos.

While the term vizinho “municipal member” appears frequently in thir-
teenth-century sources such as the collections of customary law, it should be
noted that this technical sense is not commonly employed in the twelfth-century
municipal charters (forais, sg. foral) though the technical sense is clearly described
(without use of the term vizinho) in the charters derived from the Santarém-
Lisbon-Coimbra model (dated 1179). These charters state that, each year, natural
inhabitants could opt to pay 1 s0/do in order to renew their exemption from the
portagem: “Merchants who are naturals of the town and who wish to pay the
soldada, that soldada will be accepted from them. If moreover they do not wish
to pay the soldada, they must pay the portagem” Later sources make it clear that
the payment described as a so/dada here was in fact 1 soldo, as is illustrated in a
document outlining the tolls due in Lisbon (the Foral da Portagem de Lisboa,
issued in 1377):

It is a custom of the city of Lisbon that merchants who are naturals pay 1 so/do of viz-
inhanga each year. And through this payment they are exempted from the portagem
and customs duties on the items listed in this book.>

We thus see that the 1 so/do that was paid by outsiders to obtain vizinhanga in
Santarém is the same amount paid by naturals of Santarém, Lisbon, and Coimbra
(and other municipalities whose charters are derived from the Santarém-Lisbon-
Coimbra model) in order to renew their status.

Most significantly, however, as shall be more fully discussed below, this 1 so/do
is also the same amount that was eventually paid by monied Jews in Lisbon and
perhaps by Muslims there as well in order to obtain letters of membership (carzas
de vizinhanga). We know this from much later, fourteenth- and early fifteenth-
century sources. For instance, the passage from the Foral da Portagem de Lisboa
cited immediately above goes on to read: “And Jews and Muslims also pay this
soldo”* This would appear to indicate how inclusive municipalities such as Lisbon

19 “Mercatores naturales uille qui soldatam dare uoluerint recipiatur ab eis. Si autem soldatam dare no-
luerint dent portagium” (Herculano, PMH-LC, 1, 407, 413, 417). Of the charters descended from the
Santarém-Lisbon-Coimbra model, this clause does not occur in the charters to Beja (1254), Odemira
(1255), Povos (1195), or Vila Vigosa (1270). For discussion of the principal families of Portuguese char-
ters, see James F. Powers, “The Creative Interaction between Portuguese and Leonese Municipal Military
Law, 1055 to 1279”, Speculum, 62.61 (January 1987);53780; Antdnio Matos Reis, Histdria dos Municipios
(1050-1383) (2007), 95-132.

20 See note 21 below. See also Iria Gongalves, “Soldada’, in Diciondrio de Histéria de Portugal, ed. by
Serrao, VI, s8.

21 ANTT, Traslado do Livro da Portagem de Lisboa, fol. 30v: “He forall da ¢idade de lixboa que os
mercadores naturaies dem ez cada huz anzo huz soldo de vizinhazga E por esto escusam portagem ¢
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were, if natural Christian residents, local Muslims, and local Jews alike could all
obtain the economic benefits of vizinhanga by paying the same amount (1 so/do).
However, other evidence makes it clear that not all municipalities granted reli-
gious minorities this option of purchasing vizinbanga.

How exclusive the title of vizinho was and how rigorously members of the
town council vetted candidates (with assessment criteria often involving calcula-
tions of wealth and sometimes including residency requirements) also differed
according to municipality. Fourteenth-century records show that in Porto, for
instance, candidates for vizinhanga were first assessed by municipal judges and at-
torneys before they would allow them to meet the king’s steward (the mordomo),
pay him the so/do, and write their name in the register.**

The privileges that accompanied the status of vizinho are not expressly defined
for us in the sources. It may, in certain areas, have entitled its holder to certain
political rights, but it is difficult to determine the extent to which the political
power of these vizinhos differed from regular moradores in municipal assemblies
— especially since, in some cases, it is not always clear that the two terms are not
being used synonymously with the former in its more general sense. Moreover,
while there is room for variation in the systems of local government adopted in
different municipalities, prior to the mid-1300s, there were in general two if not
three types of administrative meetings. Restricted assemblies (assembleias restri-
tas ordindrias) were attended by the local elites, the homini boni or homens bons
of the town (by the fourteenth century, a large percentage of these would have
been wealthy merchants),** and these men alone held decision-making power at
these particular convocations; vizinhos and moradores could only attend by spe-
cial invitation and they had no vote. Conversely, assembleias alargadas “popular

Custumagcm daS coussas Co;’lthﬂudas em este liuro pEVO ja esta em huSSO dc ftcgatﬁiras € mesteiraaes qu.‘,’
fazem alguiis lauores que uendem paguam com os mercadores E asy paguam este soldo judeus e mouros”
This manuscript copy is partly edited in Marques and Iria, Descobrimentos, I (suppl.), s1-60 doc. 42. Other
copies are listed below at note 58 and discussed at pp. 205-209. Oddly, Barros does not include this passage
in his list of documentary sources on the history of Jews and Muslims in medieval Portugal even though
he discusses this text in “Judeus ¢ Mouros”(1936), 169-170 docs 3 and 4. The clause likewise does not ap-
pear to have been discussed by subsequent scholars of religious minorities in Portugal.

22 Farelo, “Oligarquia’, 213-214; Sousa, “Tempos Medievais”, 231-233; Torquato Brochado de Souza
Soarez, Subsidios para o Estudo da Organizagio Municipal da Cidade do Pérto durante a ldade-Média
(19355 repr. 1989), 102-103.

23 For detailed discussion of the vecinos of Castile and Ledn, their political rights, and the methodologi-
cal factors involved in determining these rights, see Félix Martinez Llorente, “El régimen juridico de la
vecindad medieval y las novedades del ius commune’, in Las sociedades urbanas en la Espasia medieval, ed.
by Juan Ignacio Ruiz de la Pefia et al. (2003), s1-80. The potential for confusion is made evident in Reis,
Histdria dos Municipios, 65-66.

24 Maria Helena da Cruz Coclho, “Em Prol do Bom Governo da Cidade’: A Presenga dos Elites
Urbanas nas Cortes Medievais Portuguesas”, in La Gobernanza de la Ciudad Europea en la Edad Media,
ed. by Jestis Angel Solérzano Telechea and Beatriz Arizaga Bolumburu (2011), 299-322 (309-310).
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municipal assemblies”, announced by town crier, were open to all vizinkos and
moradores. And if Arnaldo Sousa Melo’s study of the categories of deliberative
meetings in fourteenth- to fifteenth-century Porto can be applied to other areas,
upon invitation, a limited number of mesteiriais (labourers, craftsmen, and other
professionals, some of whom would have been vizinhos) could participate as rep-
resentatives of their trade and have deliberative powers in restricted extraordinary
assemblies (assembleias restritas extraordindrias).”s The extent of the political in-
volvement of vizinhos and moradores would have depended on which type of
meeting was more commonly adopted in a particular area. Of course, all three
arc known to have been employed concurrently in some municipalities as well,
in which case the type of meeting enacted would have depended on the matter
to be discussed. In the case of Lisbon specifically, with the exception of a short
spell between 1285 and 1298, the administration of local affairs and the clection
of representatives was typically decided by ordinary assemblies restricted to the
Christian alcaide (the commander of the garrison), judges, and the homens bons.**

After the mid-1300s, upon new legislation promulgated by Afonso IV insti-
tuting the Regime of the Corregidores (Regimento dos Corregedores) — corregedores
being special magistrates appointed by the king to oversee municipal justice and
management — wide-scale changes to local administration were gradually intro-
duced that aimed to place government in the hands of a sclect few homens bons
chosen by the corregedor himself.”” The accepted wisdom among historians has
been that these assembleias alargadas were in sharp decline after 1340, but Melo
has recently demonstrated that they persisted in Porto alongside the new model
for meetings of municipal administration well into the early fifteenth century.
Both in Porto and in Lisbon, however, their decline was met by a rise in the oc-
currence of restricted extraordinary assemblies.?®

Though the extent of the political and non-political privileges of vizinhanca
may be subject to local variations and is thus not entirely clear-cut, it is absolutely
certain from the records that vizinhanga was accompanied by fiscal privileges,
namely exemption from certain council taxes and from royal customs duties, in-
cluding certain forms of the portagem.® The general obligations that accompanied

25 Arnaldo Sousa Melo, “Os Mesteirais ¢ o0 Governo Urbano do Porto nos Séculos XIV e XV, in La
Gobernanza de la Ciudad Europea, ed. by Solérzano and Arizaga, 323-347.

26 See Farelo, “Oligarquia”; and Caetano, Administragio, 32-33.

27 Reis, Histdria dos Municipios, 73. The first Regimento dos Corregedores (c. 1332) is edited in Cactano,
Administragdo, 131-137; a revised version dated to 1340 is edited at 138-154; both are discussed at s1-58.

28 Melo, “Os Mesteirais”; Cactano, Administragio, 29733 and 70-74.

29 'The description of the fiscal benefits ofiwizizhanga presented above is based on current scholar-
ship, including Farelo, “Oligarquia’, 212-213; and Herculano et al., Histdria de Portugal, 359. While this
description is supported in numerous carly records;including many that concern Lisbon, it should be
notcd that some Othcf rCCO[dS are not alWayS Clcal‘ as to ththcr thc Privilcgc OfCXCmption from thc tOH
was restricted to vizinhos or extended to moradores in general. See, for example, the description of the
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vizginhanga do not seem to have been any different from the obligations for which
regular moradores were responsible: the payment of certain standard council taxes
and royal dues, the performance of military service, and the servigo de aposentado-
ria (the obligation to provide accommodation for the itinerant royal court when
it visited the territory).®

Some twelfth- and thirteenth-century forais granted residents exemption
from paying portagens throughout the entire realm, as is exemplified in the char-
ter to the inhabitants of Proenga-a-Velha (issued in 1218): “The men of Proenca
shall not pay the portagem in all of Portugal”? Later sources make it clear that
these privileges were restricted to vizinhos and led to issues involving tax fraud:
merchants were relocating to places where inhabitants were granted such im-
munity, obtaining vizinhan¢a, and then returning to their former homes while
still retaining the benefits of realm-wide exemption from porzagens. In 1436, in
an effort to curb this practice and secure his dues, D. Duarte passed a law that
aimed to make the criteria for obtaining vizinhan¢a in any given municipality
uniform throughout the country.* As shall be seen, his reforms also impeded
any attempts made by Jewish or Muslim mzoradores from claiming vizinhan¢a and
reaping its fiscal benefits.?

Moradores — Jewish, Muslim, and Christian

Significantly, in some contexts, the term morador “inhabitant” encompasses all
those, whether Christian, Jewish, or Muslim, who reside in a given townland. This is
exemplified in its use in the Foral da Portagem de Lisboa cited below,** and it is also
seen in a number of fifteenth-century records concerning the municipality of Loulé.

privilcgc cnjoycd by the moradores of Elvas in records of the Cortes of 1439, discussed below at pp- 211 and
cited in Anna Matheson, Notice no. 326280, RELMIN project, “The legal status of religious minorities
in the Euro-Mediterranean world (s-15"centuries)”, Telma Web edition, IRHT, Institut de Recherche
et d’'Histoire des Textes — Orléans http://www.cn-telma.fr/relmin/extrait326280/. The possibility that
some regular 7zoradores might also have been exempt from the porzagem in some arcas does not detract
from the general argument presented in this paper, and our focus on instances where vizinho is indisput-
ably used in its technical sense will help us to avoid any methodological complications that might other-
wise result from the likelihood of privileged moradores.

30 Though some scholars might be tempted to argue that this lack of distinction between the respon-
sibilities of moradores and vizinhos can be attributed to the fact that forais were typically written for viz-
inhos, such a comment would be influenced by an understanding of the latter term in its more general
sense. Again, the study presented above is strictly focussed on the restricted use of vizinho described at
Pp- 194-196.

31 “Homines prohencie non dent portadigo in toto portugalic” (Herculano, PMH-LC, 1, 578); another
cxamplc is found in the Foral de Idanha-a-Velba (1229) at Herculano, PMH-LC, 1, 614-615.

32 The letter is preserved in Ordenagoes Afonsinas (henceforth OA) 1L 30.

33 See below, pp. 214-215.

34 See below, note 63.
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The case of Loul¢é is particularly interesting because documentation from the
meetings of its town council has survived in especially abundant proportions.’s
Though these records are somewhat late for our purposes, they nevertheless show
that local Jews and Muslims were included among the moradores regularly sum-
moned to attend the municipality’s assembleias alargadas from at least 1402 on-
wards. The topics covered in the meetings to which they were invited were not
specific to religious minorities; the latter thus had a voice on issues concerning
general economic matters, municipal organization (elections, etc.), and a variety
of other topics.* The documents also show that the homini boni who were called
together to confer at certain meetings included Jews and Muslims. For instance,
the meeting held to elect a new Crown attorney in 1487 was attended by “homes
boons assy christaos ¢ mouros ¢ judeus’?’

This leniency may well be unique to Loulé. In her analysis of the Louletan
sources, Filomena Barros has concluded that, though there was certainly a large
and vital mudéjar population in Loulé, the comuna itself does not appear to have
been a self-governing entity. Records bear witness to at least two fifteenth-century
alcaides and a number of other Muslim officials (an imam, an almotacé “market
inspector’, an almoxarife, and two escrivios), yet Barros has been unable to locate
mention of a fabelido “notary”. The apparent lack of such a figure and the content
of certain municipal records suggest to her that the Muslims there at that period
had little juridical autonomy and were instead subject to the local town council. If
she is correct,?® then the homens bons judens e mouros who convened at some meet-
ings would not only have been the clite of the Jewish and Muslim comunas but

35 Humberto Baquero Moreno, ed., Actas de Vereagio de Loulé, vol. 1 (1984); Manuel Pedro Serra, ed.,
Actas de Vereagio de Loulé, Séculos XIV-XV, separata de Al-‘Ulya: Revista do Arquivo Histérico Municipal
de Loulé, 7 (1999/2000); Luis Miguel Duarte, Actas de Vereagio de Loulé, Século XV, separata de Al-Ulya,
10 (2004).

36 For a detailed survey of these records, see Barros, Tempos e Espagos, 323-341; and Maria de Fatima
Botao, A Construgio de uma Identidade Urbana no Algarve Medieval: O Caso de Loulé (2009), 190 note
8. There is also evidence of Jewish and Christian goldsmiths convening at an assembly in Porto in 1402.
The latter appears to have been an atypical convocation, and the Jews at this meeting seem to have been
treated as a distinct social group called to attend because of their profession, not because of their status as
moradores (Melo, “Os Mesteirais”, 345).

37 Serra, Actas de Vereagio, 225; see discussion in Barros, Tempos e Espagos, 325.

38 To my knowledge, no detailed study of the Jewish comuna of Loulé has yet been published that might
offer a point of comparison. For recent general discussion of the religious minorities in the municipality
of Loul¢, see Botao, Construgio, 190-198. Interestingly, we might note that, according to records of an
assembleia alargada that was held in Lisbon on 7 August 1285 and presided over by D. Dinis, the people
of Lisbon requested that the king order local Jews andMuslims to report to the municipality’s Christian
alcaide and local magistrates — a move thatewould haye compromised the autonomy of the comuna -
but the request was rcjcctcd. 'The text is edited in Francisco Brandao, Monarchia Lusytana, vol. s (1650),
314v-315v escritura 18; Cimara Municipal de Eisboa;Pocumentos para a Histéria da Cidade de Lisboa.
Livro I dos Misticos dos Reis, Livro II dos Reis D. Dinis, D. Afonso IV ¢ D. Pedro I (1947), 100; and dis-
cussed in Caetano, Administragio, 30-31.
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they would also have been elite members of the municipal council (concelho).>?
This possibility reminds us of the methodological importance of treating discus-
sion of cach municipality separately.

There are, morcover, randomly recorded instances of Jews and Muslims of
other localities participating, to our surprise, in duties that were typically reserved
for Christian moradores (e.g., fulfilling certain levels of military service).*° It is par-
ticularly interesting that Jews and Muslims were also responsible for providing the
servigo de aposentadoria, since, after 1361 (when laws requiring them to live in sepa-
rate areas of town were enacted), this would appear to have transcended the idea
of segregation — unless the royal solicitors who requested these lodgings were in
fact doing so for the Muslims and Jews of their retinue.* While the present study
aims to highlight how the question of the municipal status of religious minorities
is blurred by the fact that some communities had access to fiscal benefits typically
reserved for municipal members, these other lines of inquiry are equally fruitful
in gauging the role of Jews and Muslims in the municipalities in which they lived.

Religious Minorities and the Portagem

As mentioned above, the portaticus (in Latin; portagem in Portuguese), based on
the portorium of Roman law, was a toll on goods brought into a town for sale by
outsiders or non-vizinhos.** The term at times takes on a looser, compendious
sense in some sources, signifying the tolls paid for a variety of different transac-
tions: e.g., the toll paid by travellers for watering their livestock in the local river,
or the toll for importing goods via a foz “river mouth” (the latter tax is more ac-
curately known as the dizima). While vizinhos were exempt from most portagens
in their own municipality, certain tolls were ineluctable, such as the fee for bring-
ing in goods intended for sale via ship (paid by the vizinhos of Santarém), or for
commodities brought in via the foz (paid by the vizinhos of Lisbon).#

39 I use the terms “municipal council” and “town council” interchangeably in this paper to translate
concelho. On the history of the concelho, see Reis, Histéria dos Municipios, 70; Herculano et al., Histéria
de Portugal, 33-589.

40 For a survey of such instances, see Soyer, Persecution, s4-59.

41 For discussion of the servigo de aposentadoria and the Jews, see Tavares, “Finangas e Fiscalidade”,
160-162. For a list of Christians who sought aposentadoria from Muslims, sce Barros, Comuna, 16; and
Tempos e Espagos, 709-710.

42 Vulgar Latin variants in Portuguese sources include portagium, portadigum, portadicus, portadico, por-
tadgo, portalgo.

43 Iria Gongalves, “Portagem’, in Diciondrio de Histdria de Portugal, ed. by Serrdo, V, 122-123; Ruy
d’Abreu Torres, “Dizima’, Diciondrio de Histéria de Portugal, ed. by Serrio, I1, 326-328; Anténio Henrique
de Oliveira Marques, Hansa e Portugal na ldade Média (1959), 122; Foral da Portagem de Santarém in
Lisbon, ANTT, Gaveta 10, mago 12, no. 17 fol. 17r. For portagens paid by the vizinhos of Lisbon, sce
ANTT, Chancelaria de D. Fernando, bk 1, fol. 84v.
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With respect to collection of the portagem, the procedure outlined in the
Evoran family of charters states that foreign merchants would have been obliged
to register and stay with a host who was a resident of the municipality.** It is
suspected, based on what can be gleaned from other sources, that the merchant’s
wares were typically kept in the host’s storehouse and, once all sales were com-
pleted, the host, in recompense for his assistance, received a third of the portagem.
The host would have been responsible for paying the remaining two thirds to a
portageiro (either a royal officer or, later, a tax farmer).* Though the porzagem was
a direito real “royal tax’, this two-third balance typically went to either the king,
ecclesiastics, or the local lord depending on which of the three governed the area
and issued the foral. Toll rates differed according to municipality, and amounts
typically depended on the quantity and type of commodity involved. This is made
clear in the twelfth- and thirteenth-century municipal charters,*¢ but it is best
illustrated in later charters outlining the portagem payments of specific towns
(e.g., the above-mentioned Foral da Portagem de Lishoa and Foral da Portagem de
Santarém). These provide lengthy, detailed lists of tolls due for a variety of goods,
whether raw materials (spices, grain, ore, fish, shellfish, fruit, etc.) or finished
products (tiles, leather clothing, etc.).

Early municipal charters and collections of customary law contain frequent
mention of Muslims in relation to the portagem, yet, with one possible exception,
they contain no mention whatsoever of Jews paying this royal tax. This is best
illustrated in the fora/ of Proenca-a-Velha (issued by Pedro Alvites, Master of the
Temple, in 1218), which sums up the standard rule as follows: “Concerning porta-
gens and passages and customs from Muslims and Christians, a third part is given
to their host, and the [remaining] two thirds to the brothers [of the Temple]”+
To my knowledge, the only mention of Jews in relation to the porzagem in these
twelfth- and thirteenth-century sources occurs in a thirteenth-century collection
of the customary law of Beja, where the question whether Jews from outside
the municipality should be subject to the toll is moreover presented as a con-
tenda — “a matter of dispute”, an instance where there is confusion concerning
the proper procedure. The sole surviving manuscript copy is damaged and the
ruling is illegible:

44 Sce, for example, the foral of Idanha-a-Velha (1229) in Herculano, PMH-LC, 1, 614-615.

45 E Salles Lencastre, Estudo sobre as Portagens e as Alfindegas em Portugal (Séculos XII a XVI) (1891),
1-2; Jodo Lucio d'Azevedo, Elementos para a Histdria Econdmica de Portugal (Séculos XIT a XVII) (1967;
repr. L1990), 39.

46 For example, the Santarém-Lisbon-Coimbsa_model of charters reads: “Portagia uero et forum et
quinte sarracenorum et aliorum ita persoluantur sicut{consuetudo est, exceptis his que superius scripta
sunt, et uobis relinquo” (Foral de Coimbra in Herealano, PMH-LC, 1, 417).

47 “De portagines, et de passagines, et de decimas, de mouros, et de christianos tercia parte detur suo
hospite, et duas partes ad fraires” (Herculano, PMH-LC, 1, 578).
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Another cause for disagreement is that they want to receive one maravedi from every

Jew who passes through our town ... a Jew who ... pays portagem.+*

Did some Jews in the thirteenth century believe that they did not have to pay
portagens anywhere in the kingdom? Certainly, the scarce mention of Jews pay-
ing portagens would seem somewhat curious, knowing as we do that Jewish
merchants were tremendously active in domestic and international trade in
twelfth- to fifteenth-century Portugal.** Did they have a special arrangement
with the king? This may be suggested in a letter issued by Afonso III in 1272
that states that Jews in the Algarve were also required to pay dizimas and por-
tagens on items transported via the foz but collection of their payments appears
to have been overseen by the rabi-mor or his almoxarifess° Apart from some
early fourteenth-century records from the municipality of Sesimbra, there is
little evidence of Jewish subjection to the toll prior to the reign of Fernando I
(1367-1383)."

As noted above, the situation regarding free Muslims is entirely different.
They are described as subject to the toll in the twelfth- and thirteenth-century
municipal charters descended from the Evoran model (1166). These texts moreo-
ver illustrate the variety of taxes involving Muslims that fell under the general
umbrella of portagem payments. Not only were Muslim merchants required to
pay upon entering a town with, for example, a cartload of rabbit skins, but pay-
ments were also made for transactions involving the admittance of three types of
Muslims (presumably captives) to market: a slave to be sold, an enslaved Muslim
seeking to buy his freedom, and a Muslim accompanying his lord to assist him
in his trade:

48 “A outra contenda he que querem filhar huum marauedi de cada huum iudeu que passa per nossa
uila ... hum judeu que ... da portagem” (Herculano, PMH-LC, 11, 57; ellipsis marks are Herculano’s to
denote where the manuscript is illegible). Another edition is found in José Francisco Correia da Serra,
ed., Collecgio de Livros Ineditos de Historia Portugueza: Dos Reinados de D. Jodo I, D. Duarte, D. Affonso V]
e Jodo II, vol. 5 (1824), 483. A passage from the Costumes de Castelo Bom (regarding the payment of 1
morabitinus to alcaides for buying fish on a Friday) does not appear to relate to the porzagem: “Judeo qui
comparare pescado: Totus judeus qui pescado comparare in uernes pectet 1 morabitinum a los alcaldes
et si christianus comparauerit pora iudeus, pectet 1 morabitinum a los alcaldes, sin autem iuret cum 1°
uicino” (Herculano, PMH-LC, 1, 770).

49 For discussion of Jewish mercantile activity in the twelfth to fourteenth centuries, see Tavares, Judeus
10 Século XIV (2000), 116-121.

so 'The letter is edited in Marques and Iria, Descobrimentos, 1, 10-11 doc. 16. It is discussed in
Descobrimentos, I1. 1, 278-279 and in Gomes, “Grupos Etnico—RcIigiosos”, 350. See also Marques and Iria,
Descobrimentos, 1, 24-25 doc. 33.

st Barros, “Judeus ¢ Mouros’(1936), 182 doc. 39. Barros references Sesimbra, Arquivo Histérico
Municipal, Livro do Tombo da Villa de Cezimbra e seu Termo (the transcription dated 1728), fols s and
405, which T have not been able to consult directly.
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Concerning the portagem |[...] For a cart-load of rabbits brought by Christians, 5 so/idi.
For a cart-load of rabbits brought by Muslims, 1 #orabitinus [ ...] For a Muslim whom
they sell in the market, 1 so/idus. For a Muslim who redeems himself, a tenth. For a
Muslim who labours alongside his lord, a tenth.»*

This Fvoran foral is one of the few extant documents that distinguish between
the amounts paid by Muslims and Christians as a toll. Unfortunately, in 1166, the
morabitinus was a Muslim coin of no fixed value, limiting our ability to gauge the
extent of any disparity in fees paid.> Yet Evora was a frontier town: for many years
throughout the course of the Portuguese Reconquista, it was the only town in the
Muslim South that was in Christian hands. Recorded mentions of free Muslims
living in Evora do not predate 1273; it is therefore possible that the text is in fact
referring to Muslims from outside the territory.**

The wording in the Penamacor recension of charters descended from this
Evoran model is somewhat ambiguous and may actually suggest that local

s2 “De portagem [...] De carrega de christianos de conelios V solidos. De carrega de mauris de coneliis
I morabitinum [...] De mauro quem uendiderint in mercato I solidum. De mauro qui se redimeret deci-
mam. De mauro qui taliat cum suo domino decimam” (Herculano, PMH-LC, 1, 392-393). My translation
of taliat (taliaverit in most charters descended from this Evoran model) requires some explanation. In
Old Portuguese, meanings of the verb zalhar (> Vulgar Latin taleare “to cut”) include “to cut, divide,
tailor”; “to cut through (in the sense of travel in a direct route)”; and “to settle upon, agree, fix” (Joaquim
de Santa Rosa de Viterbo et al., Eluciddrio das Palavras, Termos e Frases que em Portugal Antigamente se
Usaram e que Hoje Regularmente se Ignoram, 2™ ed. (186s; repr. 1965), s.vv. talhar 1 and 11). Taliat could
therefore signify “labours alongside”, “travels alongside”, or, “comes to an agreement with”. The use of
pepigerit (3sg. future perfect active indicative of pangere “fastens, makes fast, drives in” but also “to agree
upon, settle”) instead of zaliaverit in the forais of Penamacor (1209) and Proenga-a-Velha (1218), which are
descended from the Evoran charter, supports the first and last of these possibilities: “aut cum domino suo
pepigerit” (Herculano, PMH-LC, 1, 539 and 578). A more detailed but much later account of this clause
occurs in the late fourteenth- or early fifteenth-century confirmation of the tributes paid by Muslims
(Herculano, PMH-LC, 11, 98-100). Item number 6 of this confirmation may reconcile these readings
by relating that the Muslim negotiated financial remuneration for his labour (presumably for assisting
his lord at market since the earliest known instance of this clause occurs within the context of portagem
payments).

53 On the morabitinus, see Antonio Henrique de Oliveira Marques, “A Circulagio e a Troca de Produtos”,
in Portugal em Defini¢io de Fronteiras, cd. by Coclho et al,, 487-528 (521-528); Anténio Mendes Correia
ctal, eds, Grande Enciclopédia Portuguesa e Byasileira, vol. 17 (1960), sv. morabitino; and Joaquim
Verissimo Serrao, Histdria de Portugal. Vol. 1. Estado, Pitria e Nagio (1080-1415), 5™ ed. (1995), 196.

s4 Barros, Tempos e Espagos, 139-140; Gomes, “Grupos Etnico-Religiosos”, 333. Another example of a
text outlining tolls paid by Muslims is the collection of the customary law of Castelo Bom (also a frontier
town) dated c. 1188-1230: “Tota bestia maior qug uinicre de mauros cum carga det medium morabitinum
in portatico, et delaidaI* quarta de morabitino~Etel4sno que uaia *octaua et de uenita I* quarta. Et de
las bestias mayores que leuaren a uender dent.singulas octauas de morabitino. Et de asino ad sua razon:
cauallo de siela 1 morabitinum: de las uacas tomensingulas octauas. De carneros tomen de L* I carnero”
(Herculano, PMH-LC, 1, 789). Records do notiindieate that a community of free Muslims was living in
Castelo Bom at the time that this text was composed (Barros, Tempos ¢ Espagos, 32), and it is possible that
here, too, the clause refers to fees paid by non-local Muslims.
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Muslims were exempt from the porzagem, as exemplified in the foral of Penamacor:
“Christians and Muslims who do not live in Penamacor or its territory are to
pay these portagens”ss However, there is little evidence that Muslim populations
were established in the territories whose forais were of this particular recension.
What is more, extant administrative records of portagens paid in the medieval
period are rare, and they do not elucidate whether the payments were made by
local or non-local Muslims. Our ability to measure the extent of any privileges is
therefore restricted. If local Muslims were in fact obliged to pay the portagem, it
is possible that the procedure involving registration with a host would not have
applied to them since they lived nearby. The distribution of porzagem dues paid
by local Muslims might therefore have been different, but this is not specified in
the carly charters.*

Religious Minorities and Vizinhanga in Lisbon

We have seen that, according to the municipal charters of Lisbon, Santarém, and
Coimbra, mercatores naturales could purchase exemption from the porzagem for
1 s0ldo (which, at the time, was the typical pay for a few days of non-specialized
work; its purchasing power was the equivalent of a new pair of shoes or six large
chickens).” We have also seen that the late fourteenth-century Foral da Portagem
de Lishoa indicates that the Jews and Muslims of Lisbon — who were also arguably

ss “Istas portagines dent christiani et mauri qui non habitauerint in penamocor neque in suis terminis”
(Herculano, PMH-LC, 1, s40). Cf. the Foral de Proen¢a-a-Velba: “Istas portagines dent homines chris-
tianos sive mauros que non morant in prohentia nec in terminis suis” (p. 579). On the Penamacor re-
cension, comprised of the forais to Penamacor (1209), Proenga-a-Velha (1218), Idanha-a-Velha (1229),
Salvaterra (1229), Sortelha (s.d.), and Penagarcia (1256), see Maria Cristina Cunha, “Forais que tiveram
por modelo o de Evora de 11667, Revista da Faculdade de Letras: Histdria, s (1988), 69-94 (80 and passim).
56 Note, however, that a different distribution of portagem dues concerning Muslims may be described
in records from the inquiries into land and property rights (inquirigses) conducted by Afonso II between
1220 and 1223 regarding Coimbra. ANTT, Gaveta 3, mago 10, doc. 17 fol. 7v: “Templarij [...] habent ter-
ciam de portagine in Colimbria de habere mourisco. et dedit eis domina Regina Tarasia pro anima sua
Templo” (Satl Anténio Gomes, “As Ordens Militares e Coimbra Medieval: Tépicos e Documentos para
um Estudo’, in Ordens Militares: Guerra, Religido, Poder ¢ Cultura. Actas do III Encontro sobre Ordens
Militares, ed. by Isabel Cristina F. Fernandes, vol. 2 (1999), 64 doc. 11). It is difficult to determine whether
the distribution of dues collected from Muslims outlined here is referring to a tradition different from the
standard 1/3 to one’s host and 2/3 to the king/military order/ecclesiastics that is outlined in the Evoran
family of municipal charters. Since the text also does not make clear whether the Muslim goods bcing
taxed were carried in by Muslims themselves or by Christian traders, there is a limit to how much one can
deduce from this reference.

57 Posturas Municipais de Coimbra (1145), edited in Manuel Augusto Rodrigues and Avelino de Jesus da
Costa, eds, Livro Preto Cartuldrio da Sé de Coimbra (1999), 769-772 doc. 576; one chicken was worth 2
dinheiros (=0.166 soldos) according to the foral of Arganil issued in 1175 (Herculano, PMH-LC, I, 403).
According to a document preserved in ANTT, S. Jorge de Coimbra, mago 6, no. 25, the daily wage in
1260 was 1 soldo. [ am gratcful to Anténio Henriques for locating this document (non vidi) and for pro-
viding me with these calculations of the value of the so/do in 1179.
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mercatores naturales — had likewise been able to purchase exemption by paying
the same soldo de vizinbangas*

This Foral da Portagem de Lisboa and the majority of other extant sources
mentioning the exemption of Lisboetan religious minorities from paying por-
tagem are each in their own way related to records concerning a dispute that
arose ¢. 1371 between Fernando I's officials and the concelbo of Lisbon. According
to a lengthy account of this dispute that is preserved in the chancellery of
D. Fernando, merchants in Lisbon had previously been exempted from certain
types of portagens there upon payment of the annual so/do de vizinhanga, but
those responsible for collecting the portagem were now contravening local cus-
tom and exacting all tolls regardless. This document, dated 11 October 1371,
indicates that, after an enquiry into carlier practices, the royal court ruled in
favour of Lisbon’s vizinhos.®® There is no mention of Jews or Muslims in this
particular record, but a later abridged account of the affair indicates that the
Jewish comuna of Lisbon was included among those whose rights were trans-
gressed by the tax collector. The latter document, dated 1379, shows that, though
Fernando I ruled in favour of the vizinhos of Lisbon in 1371, difficulties with tax
collectors persisted and the case concerning the Jewish vizinhos was ultimately
judged separately.®

This latter document is particularly significant because it indicates that, de-
spite their religion and their existence as a semi-autonomous comuna, the Jews of
Lisbon considered themselves to be moradores e vizinhos of the municipality so
long as they made the annual payment of the so/do de vizinhanga, which exempted
them from paying certain tolls and customs. Upon this payment, moreover, the
document indicates that they received cartas de vizinhanga issued by the town
council. The record also provides the name of the tax collector with whom these

s8 ANTT, Traslado do Livro da Portagem de Lisboa, fol. 30v cited above at note 21 (this copy is dated
¢. 1434). This same foral also describes local Jews and Muslims as being exempt from paying the dizima
on fruit transported for their own private consumption in the same way that Christain vizinhos are: “E
de custume que de cada huzza destas coussas que trouueram ou ezuiarem aos vezinhos de lixboa e a outros
quaces quer mercadores que som na dicta gidade asy xpaos come judexs ¢ mouros para seu mantimento e
despendererz em sas casas nom paguazz dizima saluo sse vierem pella foz nom escusam a dizima” (ANTT,
Traslado do Livro da Portagem de Lisboa, fol. 27v). The corresponding passage in a later fifteenth-century
copy occurs at ANTT, Livro da Portagem de Lisboa, fol. 37r; discussed by Barros, “Judeus e Mouros™(1936),
169-170 doc. 4. Another shared exemption from the dizima is described at ANTT, Traslado do Livro da
Portagem de Lisboa, fol. 28v; ANTT, Livro da portagem de Lisboa, fol. 38r; discussed by Barros, “Judeus
e Mouros”(1936), 169 doc. 3. Yet another exampleof shared exemptions from customs and excise duties
is contained in ANTT, Livro da Portagem de Fisbod/(the foliation in this manuscript (reference code
PT/TT/FC/oo1/356) is not continuous; the'passage-s located at file 47 of the digital copy available at
http://digitarq.dgarq.gov.pt/).

s9 ANTT, Chancelaria de D. Fernando, bk—1—Fols84v-87r; partly edited in Marques and Iria,
Descobrimentos, I (suppl.), 295-296 doc. 180.

60 ANTT, Chancelaria de D. Fernando, bk 2, fols s4r-5sr.
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difficulties first began: Lopo Martins, who, as records show, was the treasurer
responsible for collection of the portagem in Lisbon (the almoxarife da portagem
de Lishoa) in 1371 and again from 1381 to 1382.%

After alongand protracted affair, we learn from a document dated 1414 and
concerning the Jews of Leiria that the Lisboetan Jewry eventually lost the privi-
lege of vizinhan¢a and exemption from the portagem.® We also learn this from
revisions to the Foral da Portagem de Lisboa. The original foral was issued by
D. Fernando in 1377 after a detailed enquiry into the rules and rates pertaining
to the toll in Lisbon, but updates to former procedure were later introduced
into the text, either by D. Fernando himself (once judgment had been passed
concerning the Jews of Lisbon) or by a successor. The copy in ANTT, Traslado
do Livro da Portagem de Lisboa states, “Concerning Jewish and Muslim moradores
of the city of Lisbon: they used to be exempt from paying the porzagem along
with the Christians but now they pay”.®* Abrogation of former exemptions are
also signalled in the earliest surviving copy of the fora/ - that commissioned by
Jodo Lin 1401 — where it is explained that the changes were the result of new tax
farming procedures implemented in the final quarter of the fourteenth century.
According to this text, tax farmers had requested that religious minorities no
longer be exempt:

And Jews and Muslims who live in [Lisbon] enjoyed the same privilege as Christians
in that they paid neither porzagens nor customs, but once the porzagem was contracted
to tax farmers, the latter asked and we conceded that they will no longer be excused

as they were previously.®

The claim put forward by the Lisboetan Jewry ¢. 1379 — namely that they
had customarily been issued cartas de vizinbhanga by the municipal council - is
corroborated in the abovementioned record concerning the Jews of Leiria. The
payment of 1 soldo per capita for these letters is not mentioned in the latter source,
but this omission may simply be due to the brevity of the document. We are fortu-
nate to have the depositions from an inquiry into former practice concerning the

61 A biographic account of Lopo Martins is found in Farelo, “Oligarquia’, s41-547; see 744 for a list of
officials responsible for collecting the portagem in fourteenth-century Lisbon.

62 Arquivo Distrital do Porto, Cabido da Sé do Porto, bk 1673, parchment no. 2, discussed below at
Pp- 213-214.

63 ANTT, Traslado do Livro da Portagem de Lisboa, fol. 33r: “Dos judeus e mouros moradores na gidade
de lixboa husauam com os xpaios de nom paguarem portagen nem custumagem e ora paguam”; discussed
in Barros, “Judeus e Mouros”(1936), 169 doc. 3.

64 ANTT, Traslado do Foral da Portagem de Faro, fols 1rv-12r: “E desto husauaz judeus e mouros que
moraz na dita cidade cozme os xpados que nom pagauam portagem nem custumagenz ¢ depoys que a
portage for arrendada demandaroz nos ¢ nom escussam conmo ante escussauam”. The corresponding
passage in the copy dated to 1434 occurs at ANTT, Traslado do Livro da Portagem de Lisboa, fol. 1or.
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portagem in Lisbon that was undertaken from c. 1378-1381 for the Lisboetan court
case (preserved in AHCML, Livro dos Pregos, doc. 98, fols 85r-94v).% Articles 2
and s of the inquiry indicate that, according to local custom, both Muslims and
Jews had been exempt from paying the porzagem in Lisbon. The text does not pro-
vide a detailed description of this custom and whether or not it involved payment
of a soldo, yet we may note, for that matter, that there is likewise no mention of
Christian naturals paying the so/dada.* It is also not overtly specified anywhere in
the rubric of the articles or the recorded testimony that, in association with their
exemption from the portagem, the Jews and Muslims of Lisbon were considered
vizinhos or issued cartas de vizinhanga. However, one might deduce their accept-
ance as vizinhos from Joham Duradez’s response to article s, in which he states
that all vizinhos were exempt from the payment without offering a distinction
between the denominations mentioned in the rubric of the article — a lack of
objection may well signify consent.””

Evidence of Muslims likewise objecting to Lopo Martins and his overzeal-
ous exaction of the portagem has not come to light.*® Nevertheless, we have seen
that information gathered from the inquiries into former practice that are con-
tained in the Foral da Portagem de Lisboa and in the Livro dos Pregos suggests that
Muslims had also been exempted from the toll, with the former text specifying
that they, like the Jews, had paid 1 so/do to obtain vizinhanga and its associated

65 A different manuscript copy is edited in Camara Municipal de Lisboa, Documentos para a Histéria
da Cidade de Lisboa. Livro I de Misticos, Livro II del rei Dom Fernando (1949), 227-258 (part of doc. 21).
Tavares, in Judeus no Século XIV (2000), 67 note 6s, and Judeus no Século XV, 209 note 113, lists addi-
tional documents related to this court case that, working remotely, I have not myself been able to locate
despite the kind efforts of the staff at the Arquivo Histérico da Camara Municipal de Lisboa: AHCML,
Livro 1.° de Provisdes ¢ Privilégios de D. Fernando, doc. 21, fols 28-29v; and Livro 1.° dos Misticos, codex 2,
fol. 19. Moreno omits references to the manuscript sources altogether in his discussion of the case (“A
Sentenga do Rei”, 411). It may be helpful here to correct the errors in Tavares’s references for what appears
to be the Foral da Portagem de Lisboa in her abovementioned lists: details should read ANTT, Feizos da
Coroa, Nucleo Antigo 357 (previously Forais antigos, mago. 2, no. 3) — this is the 1434 copy of the foral
referenced in the present article as Traslado do Livro da Portagem de Lisboa; and ANTT, Feitos da Coroa,
Nicleo Antigo 356 (previously Forais antigos, mago. 2, no. 2) — referenced in the present article as Livro
da Portagem de Lisboa.

66 Article 2: “[...] E desto husavam judecos ¢ mouros que moram na dita ¢idade come xpados que nom
pagam portagem nem costumagem E depois que a portagem foy rendada demandaromnos ¢ nom escusam
come ante escusavam” (fol. 86r); article s: “[...] E este diretio nom pagavam judeus nem mouros mora-
dores na dita cidade de lixboa salvo depois que a portagem foy rendada que os constrangerom e pagam”
(fol. 87v). See also article 10 (cited below at p. 210), which states that resident Jews and Muslims of mu-
nicipalities where vizinhos are issued realm-wide exemption from the porzagem are likewise exempt. The
only reference to the so/do occurs in article 3, whese fpisimentioned in passing and with regard to Genoese
merchants trading in Lisbon.

67 AHCML, Livro dos Pregos, doc. 98, fol. 87y.

68 Again, I am unable to locate certain documentsiisted by Tavares (sce note 65 above), and I am there-
fore unable to verify whether they contain evidence corroborating the right to vizinhan¢a among the
monied Muslims of Lisbon.
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fiscal benefits. This statement from the Foral da Portagem de Lisboa regarding
Muslim payment of the so/dada does not appear to be corroborated in any of the
above-discussed records descended from the 1371 court case. To my knowledge,
it is not supported anywhere.® At present, the only clear evidence of religious
minorities who were card-carrying municipal members in Lisbon concerns the
Jews. This discrepancy reminds us that it is imperative to treat Muslims and Jews
separately in discussions of the social history of religious minorities in Portugal.

Religions Minorities and Vizinhanca in Portugal

In his efforts to tighten regulations concerning the acquisition of vizinhanga and
exemption from the portagem, D. Duarte passed laws making it clear that local
Jews and Muslims were not to be considered vizinhos and they were not to be
excused from paying tolls in the municipalities where they resided.” The need
for this legislation suggests that there were certain loopholes that made some
Muslims and Jews try to claim (and, at an earlier stage, possibly even succeed
in claiming) some of the same privileges as vizinhos of the areas in which they
lived. That they sometimes succeeded in benefitting from realm-wide exemp-
tion is suggested by a late fourteenth- or early fifteenth-century revision to the
portagem rules of Lisbon which states that religious minorities who had previ-
ously benefitted from what would seem to be realm-wide exemption from the
toll were now subject to it: “Concerning Jews and Muslims who live in the realm

69 One possible line of inquiry that I have not been able to pursue involves records from the Cortes
of 1331 discussed by Barros (Témpos e Espagos, 313). According to article 23, the Muslims of Lisbon al-
leged that they held a special privilege (granted by D. Dinis and confirmed by Afonso IV) preventing
the Christian almotacé from entering the Muslim district in order to fine them for transgressions against
the town council’s almotagaria: they were “exemptos que os Almotagees nom entrem ao aRaualde pera
leuar deles pena ssobr ‘esto aynda que os achem en falssura” (edited by Barros from AHCML, Livro I
de Cortes, fol. 22, non vidi). A paraphrase of the document in contemporary Portuguese is provided in
Cacetano, Administragio, 121-129. According to a letter from D. Jodo I that is summarized in O4 II. 71,
Jewish comunas had of old been granted autonomous regulation of their own almotagaria, governed by
their own Jewish almotacé, and one might presume that the same privilege of self-government was granted
to Muslims in this respect (see discussions of the almotagaria in Tavares, Os Judeus no Século XV, 77-78;
Barros, Tempos e Espagos, 312-314). In the year 1280, the council of Evora had had to obtain a spccial privi-
lege from D. Dinis in order to force resident Jews and free Muslims to comply with the market prices set
by the council’s almotagaria: “Em outra parte senhor pedevos merecé o concelho dEvora que os mouros
forros ¢ os judeus usem com elles os feictos da almotagaria assi como vesinhos” (ANTT, Chancelaria de
D. Joo II, bk 26, fol. 66v; edited in Gabriel Pereira, Documentos Historicos da Cidade de Evora (188s; repr.
1998), 32-34 doc. 22). A letter issued by D. Dinis in 1309 moreover indicates that Jews and free Muslims
in Evora had refused to obey this directive, likely because of their own longstanding privilege (ANTT,
Odiana, bk 1, fol. 147v; Pereira, Documentos, so-s1 doc. 33). If the free Muslims of Lisbon were vizinhos,
would they have been required to comply with the municipal almotagaria? If so, then the fact that they
arranged for this special exemption could stand as indirect evidence of their status as municipal members.
70 See below, pp. 214-215.
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and who live in municipalities that have letters of exemption from paying the
portagem: [they] used to enjoy [the same exemptions] as the Christians but now
they pay””* And in deposition records from the Lisboetan court case, one finds
that these realm-wide exemptions from tolls on certain items had formerly been
upheld in Lisbon for a// merchants of such privileged municipalities, whether
Christian, Muslim, or Jewish: “And Jews and Muslims who live in areas where
these letters have been granted were exempt from this portagem in the same way
that Christians are””

Tavares has argued, with respect to the Jews of Portugal, that “[i]t is probable
that the question of the [right of | Jewish inhabitants [to] vizinhanga was only
raised at the end of the fourteenth century”” She bases this statement on the
abovementioned court records that show that the monied Jews of Lisbon had
previously obtained the status of vizinhanca by paying 1 soldo per capita. However,
one difficulty with such a general statement is that it does not take into account
the fact that payment of the so/do was not necessarily a universal pre-requisite to
acquire or renew vizinhanga: as noted above, procedures in place for the acqui-
sition of municipal membership could differ according to municipality. Also,
though we have clear evidence that local Jews in areas other than Lisbon obtained
vizinhanga (namely in Viseu, Leiria, and possibly Porto),™ evidence has not been
presented to confirm that the procedure they followed to acquire this status in
Viseu (and Porto?) was necessarily the same as that followed by Christian vizin-
hos of the same territory. In the case of Leiria, we know that the Jews obtained

71 ANTT, Traslado do Livro da Portagem de Lisboa, fol. 32v: “Dos judeus ¢ mouros que morom no
Reyno ¢ morom em algusas villas que ham cartas de no paguarem portager husauam com os xpados
¢ ora paguam’”.

72 AHCML, Livro dos Pregos, doc. 98, fol. 89v: “E esta portagem escusauazz judeos e mouros qze moram
nos lugares hu ham taaes cartas come os xpaios”

73 “[E] provével que a questio da vizinhanga dos moradores hebraicos s6 se tenha posto nos finais do
século XIV” (Tavares, Judeus no Século XV, 186-187); Tavares, “Financas e Fiscalidade”, 140 and 158.

74 Sece Tavares, Judeus no Século XIV (2000), 67-68. According to a record of disputes that arose between
the bishop and town council of Porto that is edited in Corpus Codicum Latinorum et Portugalensium eo-
rum qui in Archivo Municipali Portucalensi Asservantur Antiquissimorum, vol. 2 (1917; repr. 1972), during
the reign of D. Dinis, the town council decided that Jews and Muslims no longer required the bishop’s ap-
proval to relocate to Porto. The text states that they are free to come live “as vizinhos”; it does not state that
they are vizinhos, and the context moreover does not make it clear that vizinho is not used in the general
sense of “neighbor”: “Jtem des tanto tenpo que a memoria dos homeens nom he em contrayro, foy husado
¢ Custumado que nezhuuz Judeu nen Mourg ne morem na dita Cidade sem outorgamernto e man-
dado do senhorio. E ora os do dito Congelho mandamHi morar os Judeus e sofrem Aos da dita Cidade que
lhes alquien (=aluguem) as casas ez que morame, O 'queynom he seruico de deus nen prol dos qie moram
na dita Cidade” (p. 257); “Jtem Ao quarto agrauo dos Mouros e Judexs. Mandarom que possam viuer na
terra come vizinhos. ¢ sse mal hasarenz dessy langemsnos fora e denlhes pea segundo for o feyto” (p. 261).
These passages are discussed in Artur Carlos de Barros Basto, Os Judeus no Velho Porto, separata de Revista
de Estudos Hebraicos, 1 and 2 (1929), 39-41; and Tavares, Judeus no Século X1V (2000), 67-68.
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viginhanga in a different manner: through a carta de vizinhanga that was issued
by Joao I to the entire community.

Evidence of kings granting such community-wide carzas de vizinhanga would
moreover suggest that Jews were not considered innately eligible for municipal
membership as Christians were — had they been, they would not have required
this special privilege. The example given concerning Leiria postdates the end of
the fourteenth century, but references to earlier community-wide letters issued to
other municipalities are found scattered throughout the sources, as are references
to exemptions granted to certain Jewish or Muslim individuals from areas where
community-wide exemptions had not been issued.” Since the procedures out-
lined for Jewish acquisition of vizinhanga in these sources sometimes differs from
the procedures followed by Christians (most clearly illustrated by their need for
special privileges), it follows that the Jews were, in many municipalities, viewed
differently — as a group without an inherent right to vizinhanga.

Perhaps most importantly, according to the above-cited Foral da Portagem
de Lisboa, Muslims had also formerly been able to pay the soldo de vizinhan¢a in
Lisbon and yet there is no clear evidence that Muslims would have been eligible
for municipal membership in other municipalities.” Nowhere else are they re-
ferred to as vizinhos (apart from the possible exception of Porto). The only indis-
putable evidence of Muslims sharing the same economic privileges as municipal
members is limited to the frontier town of Elvas, and even in this case, Muslim
residents were not automatically eligible for release from the portagem: as records
from the Cortes of Lisbon (1439 and 1455) show, their exemption had not been
municipally issued but had been obtained through royal privilege in recompense
for military service. During times of war with Castile, rather than simply guard
the royal tents or the baggage train, they had participated in combat — a duty that
was generally reserved for Christian 7oradores.” Their exemption thus had little
to do with payment of a soldo de vizinhanga.

Interestingly, these Cortes records, too, do not preserve the voice of a Muslim
community objecting to their payment of the porzagem: it was the municipality
of Elvas that asked Afonso V to reinstate the exemption that had formerly been

75 For instance, in the same documents concerning the Jews of Leiria, D. Joao’s directives to tax collec-
tors indicate that exemptions issued by his predecessors would be honoured: “E esto ffazede saluo se os
dictos judeus nos mostrarem cartas nosas ou dos reis que ante nos fforam per que os ajam por ujzinhos”
(Moreno, “A Sentenga do Rei”, 414; discussed below at pp. 213-214,).

76 ANTT, Traslado do Livro da Portagem de Lisboa, fol. 30v cited above at p. 196.

77 ANTT, Leitura Nova, Odiana, bk 6, fol. 141v; ANTT, Chancelaria de D. Afonso V, bk 2, fol. 8;
ANTT, Odiana, bk 3, fol. 173v; ANTT, Chancelaria de D. Afonso V, bk 1s, fol. 81v; see Anna Matheson,
Notice nos 326280 and 326281, RELMIN project, “The Legal Status of Religious Minorities in the Euro-
Mediterranean World (515 Centuries)”, Telma Web edition, IRHT, Institut de Recherche et d’Histoire
des Textes — Orléans hetp://www.cn-telma.fr/relmin/.
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granted by his forbearers. The municipality alleged that resident Muslims had
always been granted this privilege in gratitude for their service, and the combined
facts that Elvas was only conclusively adopted into Portugal ¢. 1229 and that it was
a frontier town against an at times hostile neighbour lend support to their claim
— enlistment could well have been a cause for exemption from the toll there as
far back as the town’s genesis under the Portuguese Crown. Clearly, it was in the
municipality’s best interests to have extra men fighting against the Castilians, and
the ability to offer the Muslims release from the toll as an incentive to fight would
still have been in their favour considering Elvas’s strategic location for Portugal’s
intervention in the current Castilian civil wars (1433-1443).7 Still, while the mo-
tive for indulgent behaviour towards the Muslims of Elvas is clear, it is specific to
the local context; one must approach discussion of the geographically disperse
Muslim comunas on a case-by-case basis.

Despite the abovementioned vague wording in the Penamacor recension of
municipal charters that may or may not suggest that local Muslims (if indeed
there were any) were excused from the portagem,” the permissive attitude to-
wards the Muslims of Lisbon that is reflected in the Foral da Portagem de Lisboa
and in the depositions in the Livro dos Pregos was not universally extended to all
Muslims of the kingdom. Rights differed according to municipality, as is sug-
gested by the special privilege that for years had to be issued to the Muslims of
Elvas in order for them to be exempt from the porzagem. Since the treatment of
Muslims in the Lisboetan records was not exemplary, it would seem unadvisable
to base an argument concerning the status of the Jews of the entire realm on these
same records concerning Lisbon.

Also, though there is clear evidence of leniency towards Jews in fourteenth-
century Lisbon, there is no evidence from an carlier period to confirm how far
back the practice of accepting Jews as vizinhos was exercised. Surviving records
of communal exemptions elsewhere are morcover — apart from the possible case
of the Jews and Muslims of Porto - limited to the fourteenth and carly fifteenth
centuries. The records certainly suggest that Jews were often successful in their
petitions for the privilege of vizinhanga; it appears that considerably less evidence
of such success among Muslims comunas has survived. But even if neither minor-
ity were automatically eligible for vizinhanca within a municipality, it is clear
that, in some districts, Jews and/or Muslims shared de facto the same economic
benefits as vizinhos de jure. However, from the late fourteenth century onwards,
laws restricting access to such privileges began to be imposed.

78 Anténio Henrique de Oliveira Marques, Portugal-na Crise dos Séculos XIV e XV, Nova Histéria de
Portugal 4 (1987), s50-555. I owe this point to Dr Anténio Castro Henriques.
79 Discussed above at p. 204-205.
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The Abrogation of Leniency (Late Fourteenth/Early Fifteenth Century)

Dom Fernando’s ruling that stripped the Lisboetan Jewry of their right to viz-
inhanga and exemption from the portagem set a precedent for later revocations
of fiscal exemptions elsewhere in the kingdom. Records dating to the reign of
his successor, Jodo I, again present evidence of Jews refusing to pay the portagem
in their municipality, once more for the reason that they considered themselves
vizinhos, but this time because they were granted this status by royal privilege;
there is no mention of the soldo de vizinhanga. This evidence concerning the
Jews of Leiria is found in a letter dated 8 August 1414 in which an carlier letter
(dated 16 January 1412 and describing the Leirian court case) is transcribed.*
In this instance, the Jews, according to their testimony, were granted the privi-
lege of vizinhan¢a in a letter issued by D. Jodo himself. Yet the Crown attorney,
Bartolomeu Domingues, rejected their claim because a separate letter had been
issued by the same king stating:

no Jews in our land should enjoy the privileges of temporary residences (estaus) nor are
they to be considered vizinhos for the reason that they do not participate in military
service but instead live by their crafts and trades and they [therefore] should not be
considered vizinhos.®

In defence of his position, Domingues reportedly argued:

despite the fact that the Jews of Lisbon and Guimaraes and other regions of [the kings]
realm show letters from the councils where they are moradores so that they may be
considered vizinhos, tax collectors still make them pay the said portagem and collect
it for the king along with his other dues.™

He also reminded the courts of D. Fernando’s aforementioned judgement that
revoked the right to vizinhan¢a from the Jews of Lisbon.

Dom Joao’s final judgement not only deprived the Jews of Leiria of the status
of vizinho, he extended his decision to the Jews of the entire realm. As of 1412,
cartas de vizinhanga issued to Jews by municipal councils were nullified; no longer

80 Arquivo Distrital do Porto, Cabido da Sé do Porto, bk 1673, parchment no. 2; edited in Moreno, “A
Sentenca do Rei’, 413-41s.

81 “[PJorque nenhuus judeus da nossa terra nom deujam dauer priujllegios de estaaos nem seerem auudos
por ujzinhos porque nom serujam em Guerra mais ujujam por sseus ofiios e mesteres ¢ nom dcujam de
seer auudos por vizinhos” (Moreno, “A Sentenca do Rei’, 414,).

82 “Que nom enbargando que os judeus de Lixboa ¢ de Gujmaraces nem doutros llogares dos nosos
regnos mostrassem carta dos congelhos onde fossem moradores per que os ouuessem por ujzinhos que
os costrangessem que todauia pagassem a dicta portagem ¢ arecadassem pera nos com os outros nossos
djreitos” (Moreno, “A Sentenga do Rei’, 414).
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would Jews be able to benefit from the status of vizinho unless they had been
granted this privilege in a royal letter. The same ruling is extended to Muslims in
another document attributed to Jodo I, in the confirmation of tributes paid by
free Muslims in Portugal:

Moreover no Jew or Muslim is a vizinho and, on account of this, they pay the king
the portagens and levies that are due from them, and they cannot be excused from
this except by a letter from the king addressed to them specifically, and they are not
excused by any other means.®

While the king’s decision with regard to Leiria is clear, the reason for the seem-
ing contradiction that he would uphold previous royal letters of privilege issued
by himself and his predecessors but not the letter that he himself granted to the
comuna of Leiria remains a mystery.

Jodo Is successor, D. Duarte, issued further legislation regarding religious mi-

norities and their attempts at claiming exemption from the portagem. His decree
regarding the Jews is preserved in Ordenagies Afonsinas (henceforth OA) 1L 69
under the heading “That Jews are not to be excused from paying the porzagem, nor
considered vizinhos in any municipality, even if they have lived there for a long
time”** The context likely concerns Jewish inhabitants of municipalities whose
forais have exempted them from paying the toll in the entire kingdom, as is suc-
cinctly stated in the corresponding rule for Muslims, the heading of which reads,
“That Muslims are not to enjoy the same privileges extended to Christians, who, as
vizinhos of certain districts, are exempt from paying portagens and other customs
duties”:

KingD. Duarte, my lord and father of praised reputation, when an infante passed a law
in which he ordained that, regardless of whether, by letters and privileges or charters
by his father the king or by the kings that preceded him, the moradores and vizinhos of
some places are excused and privileged so that they do not pay porzagens and passages
and other customs dues, the Muslims of his kingdoms and dominions who live in these
same places are not to benefit from such privileges, graces, mercies, and charters given
to the Christians. In all cases, the Muslims are to pay these duties just as those who
neither reside there nor are vizinhos there do.

83 “Item nenhuum mouro nem judeu nom som uizinhos e porem pagam a elrrei suas portageens e derei-
tos que delles ha dauer ¢ nom se podem scusar saluo per carta delrrey que para ello aiam em special ¢
doutra guisa nom som scusados” (Herculano, PMALC, 11, 100).

84 “Que os Judeos nom sejam escusados de pagat Portage, nem avudos por vizinhos em algua Villa, ainda
que hi morem longamente” (04 I1. 69); see Anna Matheson, Notice no. 326282, RELMIN project, “The
Legal Status of Religious Minorities in the Euro=-Mediterrancan World (s*-15™ Centuries)”, Telma Web
edition, IRHT, Institut de Recherche et d'Histoire des Textes — Orléans htep://www.cn-telma.fr/relmin/
extrait326282/.
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This law having been reviewed by us, we order that it be observed and upheld as it is
described above, and in the manner that it was devised by the aforesaid king and lord
and already confirmed by us in the corresponding case concerning the Jews, because
we hold it to be in the service of God and in our own interests as well as those of our

kingdoms.®

Duarte does not mention what happened to Jews and Muslims who already held
royal letters of privilege. Judging from the afore-seen records of the Cortes of 1439
and 1455, which indicate that the Muslims of Elvas did not pay portagens during
his rule, it would seem that previous royal exemptions were respected.

Despite his rescindment of Jewish access to the status of vizinho, confusion
persisted regarding their obligation to pay certain customs and excise taxes. The
district auditor (contador da comarca) of Tras-os-Montes, for instance, had a dif-
ficult time getting Jews at the fair of Santa Maria de Azinhoso to pay the sisz for
the reason that the concelho considered them exempt by virtue of an old letter of
privilegc.86 Exemptions were moreover granted in the reign of Duarte’s successor,
Afonso V:in 1476, in an effort to increase the population of Miranda do Douro,
he granted that all Jews who moved there would benefit from the same privileges
that the vizinhos held.*” Privileges addressed to individuals also continued to be
issued: in 1455, upon request by the municipality of Mourao, which faced a short-
age of tradesmen, he granted that the five Jewish and Muslim professionals (a
cobbler, a tailor, a potter, a blacksmith, and a shearer) who were willing to move
to Mourio could share the same privileges as the vizinhos of the town.® And in
1465, upon request by D. Alvaro de Braganga, the king granted José Negro,

85 “Que os Mouros nom gouvam dos Privilegios, per que os Chrisptaads como vizinhos dos Lugares som
izentos de pagarem portageés, e outras custumageés: EIRey Dom Eduarte meu Senhor, ¢ Padre de louvada
memoria em seendo Ifante fez Ley, per que hordenou, que nom embargante que per Cartas, ¢ privilegios,
ou foraaes, que per ElRey seu Padre, ou pelos Reyx, que antes forom, sejam escusados, e priviligiados os
moradores, e vizinhos d’algiis Lugares, que nom paguem portageés, e passageés, ¢ outras custumageeés, os
Mouros de seos Regnos, e Senhorio, que morarem em os ditos Lugares, nom gouvissem de taaes privi-
legios, gragas, e mercees, ¢ foraacs dados aos Chrisptads; ¢ que em todo caso os Mouros pagassem esses
direitos assy como os que hy nom moram, nem som hi vizinhos. A qual Ley vista per nés mandamos que
se guarde, e compra, como suso dito he, ¢ pela guisa, que per elle dito Rey, ¢ Senhor foi hordenado, e per
nos ja confirmado em tal caso 4cerca dos Judeos; porque o entendemos assy por servico de Deos, e nosso,
¢ bem de nossos Regnos” (04 1. 108). See Anna Matheson, Notice no. 326283, RELMIN project, “The
Legal Status of Religious Minorities in the Euro-Mediterranean World (s*-15™ Centuries)”, Telma Web
edition, IRHT, Institut de Recherche et d'Histoire des Textes — Orléans hetp://www.cn-telma.fr/relmin/
extrait326283/.

86 ANTT, Chancelaria de D. Duarte, bk 1, fol. 121r and bk 3 fol. 75 (alterum non vidi); discussed in
Tavares, Judeus no Século XV, 203 note 21.

87 Joao IT’s confirmation of this grant is preserved in ANTT, Chancelaria de D. Joio II, bk 18, fol. 126v
(mon vidi); discussed in Barros, “Judeus e Mouros” (1937), 178-179 doc. 23 4.

88 Joao II's confirmation of this grant is preserved in ANTT, Chancelaria de D. Jodo II, bk 8, fol. 219v;
discussed in Barros, “Judeus ¢ Mouros”(1936), 175 doc. 19; Soyer, Persecution, 73.
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merchant of Lisbon, a carta de vizinhanga.® Despite these indulgent acts, one
might still presume, as Tavares and Moreno do, that new exemptions became
much less frequent in the fifteenth century.”®

It has been posited that the decline of exemptions extended to Jews in this
period had much to do with the ascension of the Christian mercantile class in the
late fourteenth and early fifteenth centuries and the curbing of Jewish competi-
tors who already had the advantage of strong links in international trade.”” Of
course, rather than ascribe this change solely to interfaith rivalry, one might also
be tempted to consider Fernando’s reforms to the collection of direitos reais as
having something to do with the period of economic crisis and social upheaval
that marked mid- to late fourteenth-century Portugal: such an initiative to ex-
tort all possible avenues of income would have been necessary to finance war (in
Fernando’s reign, the war against Enrique II of Castile; in Joao Is reign, the Luso-
Castilian war of 1383-1411 and the conquest of Ceuta) and to finance maritime
exploration (especially in the reigns of D. Joao and D. Duarte).”* We might also
call attention to the motive expressed by D. Duarte himself in OA4 IL 30. 1: the
desire to secure all royal property (patriménio real).>> Similar reasoning had been
used earlier by Jodo Iin his aforementioned decision regarding the Jews of Leiria
and the entire realm, and the protection of patriménio real is known to have
motivated many other initiatives carried out by these two kings.”* Moreover, con-
sidering the criticism directed at the Crown for instituting the heavy tax burden
of the sisas gerais, kings could hardly be remiss in the collection of other direitos
reais.?> In view of all this, the objections to Jewish exemption from the portagem
voiced by tax farmers could not be ignored.

Conclusion

The question of the municipal status of religious minorities is obscured by the
fact that the principal fiscal privilege held by municipal members could, in some
districts, be shared by Jews and Muslims, either upon purchase of vizinhanga or
upon receipt of royally or municipally issued letters of immunity. Our ability to

89 Joao II’s confirmation of this grant is preserved in ANTT, Chancelaria de D. Jodo II, bk 9, fol. 12.

90 Tavares, Judeus no Século XV, 186-187; Moreno, “A Sentenca do Rei’, 413.

o1 Tavares, Judeus no Século XV, 187; Moreno, “A sentenga do Rei”, 413.

92 On this period of crisis, see Anténio Henrique de Oliveira Marques, History of Portugal. Vol. 1: From
Lusitania to Empire (1972), 108-118; and Marques,Portugal na Crise.

93 “[S]omos per Direito theudo ao refrear quante bentfpodermos e nom leizarmos minguar o Patrimonio
Real, que nos he dado pera soportamento deesso Estado” (04 I1. 30. 1).

94 Tavares, “Financas e Fiscalidade”, 149.

95 Anténio Castro Henriques, “The Rise of-a~Tax-State: Portugal, 1371-1401", e-journal of Portuguese
History, 12.11 (June 2014), 49-66; Rui Manuel Figuciredo Marcos, “A Administragio Fiscal Portuguesa
Anterior ao Século XIV: Alguns Aspectos Fundamentais’, Direito, 16.12 (2007), 27-36 (33-35).
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determine the extent of the privileges actually exercised by Muslims and Jews
is limited by the survival rate of the sources, yet records do clearly indicate that
access to exemptions not only varied according to municipality but also changed
over time: exemptions were in decline after the third quarter of the fourteenth
century, when it became more common for tax farmers to collect the portagem for
the king, presumably because these men objected to the loss in revenue.

Though it is striking to see that, eatlier in the fourteenth century, Lisboetan
Jews had been able to purchase vizinhanga and its associated fiscal privileges at
the same price paid annually by natural Christian inhabitants, no strong evidence
has yet come to light to prove that Muslims could do the same. Nevertheless,
whether or not some members of Muslim comunas were granted the actual status
of vizinho, we know that the Muslims of Elvas, at least, were granted the economic
benefits of exemption from the toll in Elvas. Records also indicate that some
Muslim and Jewish moradores of privileged areas may well have succeeded in
enjoying the same realm-wide exemptions from the porzagem that were extended
to the municipality’s Christian inhabitants.

This discussion has raised a number of important questions, not all of which
have been answered. For instance, what was the motive behind the municipal-
ity of Lisbon’s acceptance of Jews (and perhaps Muslims) as vizinhos since, ac-
cording to modern historians, the so/dada was paid to the royal fisc and not the
municipality 2*¢ Also, was the so/do really paid in its depreciated value as a symbol-
ic payment, as scholars such as Iria Gongalves have suggested, or was it used as a
unit of measure (meaning that the contemporary equivalent of the original worth
of the soldo was paid, without depreciation)??” Such queries beg further attention
from economic historians so that we may come to a fuller understanding of the
municipal status of religious minorities in twelfth- to fifteenth-century Portugal.

96 Henrique da Gama Barros, Histdria da Administragio Publica em Portugal nos Séculos XII a XV,
2™ ed., vol. 5 (1948), 92; Azevedo, Elementos para a Histéria Econdmica, 39; Gongalves, “Portagem”. Any
discussion of motive should take into account in the fact that occasional traders, petty saleswomen (re-
gateiras), and foreign merchants such as the Genoese had also been customarily exempted from certain
toll payments in Lisbon. See notes 3 and 66 above.

97 Gongalves, “Portagem”
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JEWISH CITIZENS VERSUS JEWISH
FOREIGNERS: THE LEGAL STATUS OF
A MINORITY WITHIN THE MINORITY
IN MEDIEVAL CATALONIA

Nadezda Koryakina

The Hebrew University of Jerusalem

This paper aims at contributing to debates over the legal status of Jews in Europe
by the end of the Middle Ages. Other scholars in this book provide detailed
treatment of the subject for various geographic areas and periods. I will confine
myself to analyzing relations between Jewish citizens living in Medieval Catalan
cities and Jewish foreigners arriving to those cities for the purpose of commercial
gain.' Basing on Hebrew responsa of the late thirteenth — early fourteenth cent.
and royal registers written in Latin,* I will consider the legal status of Jewish citi-
zens (including their capacities and incapacities) and that of foreigners. It will be
shown what they were called, and what possibilities were offered to those who
wished to change status.

There is an extensive bibliography concerning Jewish citizens in medieval
Aragon.? I would like to praise Juliette Sibon and Claude Denjean for an article
on the Jewish civitas in Marseille, Catalonia and Majorca.* According to Yom
Tov Assis, the establishment of an a/jama meant that theoretically no Jew could
be outside its jurisdiction, and all newcomers, after a limited period, joined au-
tomatically the Jewish community.’ It is interesting to see at least briefly, as I am

1 Itis not known for sure if Jews in Spanish peninsula were regarded by the royal authority as cives either
of the entire kingdom or of a particular city. However, Instructions to the bailiff (baiulus) of Majorca
Bn. De Verino call some of them “cives Maioricarum” (“judeum civem Maioricarum nomine Jacob
Bendallel”). See Bacr, Die Juden im christlichen Spanien, Erster Teil Urkunden und Regesten, vol. 1, 145.

2 Tuse some documents from royal registers stored at the Archivo de la Corona de Aragén (ACA) related
to the kings Pedro III (d. 1285), Alfonso III (d. 1291) and James II (d. 1327) which contain royal acts con-
cerning taxes paid by Jews and legal conditions of Jewish migrants.

3 J. Amador de los Rios, Historia social, politica y religiosa de los judios de Espana y Portugal. 3 vols (1984),
416-427; Y. Bacr, A History of the Jews in Christian Spain (1992), 85-93; Y. Assis, The Golden Age of
Aragonese Jewry: Community and Society in the Crown of Aragon, 1213-1327. (1997), 75-90; C. Guilleré,
Girona al segle XIV, trad. de Nria Mané, vol. 1 (1993), 506 p.; C. Soussen, ‘Judei nostri’. Juifs et chrétiens
dans la Couronne dAragon a la fin du Moyen Age (2011), 13-49.

4 C. Denjean, J. Sibon, “Citoyenneté et fait minoritaire dans la ville médiévale. Etude comparée des juifs
de Marseille, de Catalogne et de Majorque au bas Moyen Age”, Histoire urbaine, vol. 32 (2011) 73-100.

s Y. Assis, Jewish Economy in the Medieval Crown of Aragon: Money and Power (1997), 134.

Religious Minorities in Christian, Jewish and Muslim Law (5"~15" centuries), ed. by Nora BEREND,
Youna HAMEAU-MASSET, Capucine NEMO-PEKELMAN & John TOLAN (RELMIN, 8) pp. 219-232
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planning to do in this paper, what were the advantages and disadvantages of being
acitizen or a foreigner.

Responsa do not use the term “cives’® they propose instead a number of cat-
egories which are defined according to Jewish tradition. I will try to clarify their
meaning and provide interpretation. The term “resident” seems to be too vague,
since it covers various categories of Jewish city-dwellers; however, I am going to
use it sometimes. Jews as citizens possessed a particular legal status which allowed
them to be distinguished from foreigners. This means that there is a bunch of texts
defining their rights and responsibilities vis-a-vis non-citizens. These texts include
taqanot (regulations issued by the community leadership) and legal advices given
through rabbinic correspondence (responsa). These regulations covered almost all
spheres of economic and personal life.”

I take a special interest in the status of Jewish foreigners, who preserved their
liberties as inhabitants of their native cities or had to submit to exclusive juris-
diction of the court in cities where they engaged in commercial activities. One
of my goals is to find out what were the primary criteria for their identification
— belonging to the Jewish people or to the population of a particular city. Also,
I'will examine to what extent regulations concerning foreigners the Christian laws
were taken into account by Jewish legal experts. Ultimately the following ques-
tion needs to be answered as a conclusion: did the Jewish foreigners constitute
(from the point of view of civic or princely authorities) a distinctive legal category
within the public legal realm of Catalan cities?

The Jewish Citizens

There are very few texts written in Hebrew defining various kinds of city residents
and the period of time spent in a particular city which was necessary for changing
status from a foreigner to a citizen. Responsa of rabbi Solomon Aderet (d. 1310)
attributed to his teacher Nahmanides (d. 1270) contain a letter from a Jew who
left the Catalan city of Lleida for a year (from Pessab till Pessah).® The purpose
of his leave is unknown. Before his depart, he declared under an oath? before the
Jewish tribunal of Lleida that he wanted indeed to leave the city alone. However,

6 See C. Denjean, J. Sibon, “Citoyenneté et fait minoritaire dans la ville médiévale. Erude comparée des
juifs de Marseille, de Catalogne et de Majorque au bas Moyen Age”, Histoire urbaine, vol. 32 (2011) 73-100.
This publication argues that although Jews under the Crown of Aragon were not explicitely called “cives,
their actual situation was very similar to Jewish “citizéris” of Marseille, for example (ibid., 75 - 76).

7 In Rashba’s opinion, the Jews were allowedsto tse'Christian judges to solve the matter of financial
claims, even if both the plaintiff and the defendant were Jewish. See Responsa of Rashba attributed ro
Ramban, 137 (2001), 34.

8 Responsa of Rashba attributed to Ramban, 267 (2001), 217.

9 ibid.: X795 1pm ;7125 X ,K¥V NPAS ,0m0 T« NWHA 1A nyaw
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a few lines later it becomes clear that he wanted to go away with those members
of his family (he was married and had children) who would agree to follow him.
It became apparent later that he was only able to take one of his sons with him,
since his wife was not allowed to leave Lleida due to an order of the city gover-
nor. It could be suggested that he was not able either to take a great deal of his
property with him. As a result of these challenges, he asked for a legal advice from
rabbi Solomon Aderet trying to find out if there were any means for him to come
back to the city and to benefit from his belongings, at least for a limited period
of time. We learn from this text that in order to stop being a resident in Lleida in
the late thirteenth century, a Jewish person (male) was supposed to take an oath
in front of the Jewish communal court.’® The man mentioned in Aderet’s letter
specified that he was leaving the city alone. “The governor of the city” who sup-
posedly pursued the interests of local Jews, prevented his wife and some of his
children from following the head of the family. It is evident that this decision was
motivated by the intention to save the property of that family within the Jewish
community of Lleida.

A permission from non-Jewish authorities to move on was necessary. The
archives of the Crown of Aragon contain a chart dated 14 February, 1325/1326 by
which King James II ordered to Othon de Moncada to check the possibility for
two Jews from Lleida to settle in Aytona and to reassure their move even despite
the regulations of the Jewish community of Lleida which stepped forward against
the move of its members."

In the aforementioned responsum, Aderet provided a long reply containing
several important points. He distinguished three categories of city residents:
those living in the city (yoshvei ha-ir, very often the term “anshey ha-ir” is used
as well in the same context), “the sons of the city” (bnei ha-ir), and those who
rent or own houses in the city (ha-darim ba-ir). According to Aderet, all of them
have different meaning in the Talmud. Yoshvei ha-ir are those staying in the city
during more than thirty days.” It is noteworthy that Rashba used this term for
non-Jews as well.” The sons of the city are those who spend more than a year in

10 Female members of Jewish communities did not enjoy full legal capacity and were not counted as city
residents. This probably implies that at least married women or women living under the auspices of their
parents in Lleida were not subject to taxation separately from their husbands or fathers.

11 Archivo dela Coronade Aragén (ACA), C, Reg. 228, 26v., com.: J. Régné, History of the Jews in Aragon:
Regesta and Documents, 1213-1327, ¢d. by Y. T. Assis, A. Gruzman (Jerusalem: Magnes Press, 1978), n3367.
12 Responsa of Rashba attributed to Ramban 267 ov owbw pa 20pnm ,xp3 awviw 'sb. (2001), 217.

13 Responsa ofRashba, ptr (1997), no. 83, 49. This text deals with the following question: if an unknown
grave is situated near a Jewish house in a city where the majority of inhabitants (anshey ha-ir — that is
“people of the city”) are non-Jewish, then should the grave be identified as Jewish or not? Aderet answers
that the solution, according to the Talmud, should rely on the majority of the city population: if they are
not Jewish, then the grave should be considered non-Jewish as well. Therefore, Aderet seems to apply the
term “anshey ha-ir” both to Jews and non-Jews.
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the city in question.™* The last mentioned category does not have a clear definition
in the responsum, but Aderet says that ha-darim ba-ir correspond neither to the
first nor to the second categories. In the first part of the same letter, the Jew who
had left the city of Lleida for a year said about himself that till the next year he
“would not be among ha-darim ba-ir”)s which means that the term “ha-darim
ba-ir” related to those physically occupying a dwelling unit in the city. This state-
ment finds a support in another rabbi Solomon’s letter in which he answers the
question whether Jews sharing the same courtyard with a gentle who went out of
the city and does not reside (“dar”) in it anymore' had to rent his house. Aderet
says clearly that in this case there is no difference whether the person who leaves
his house is Jewish or not, the ruling is the same.”

In order to better explain the term “ha-darim ba-ir”, Rashba introduces termi-
nology from local languages. He argues that Jews in his times used local languages
and not Hebrew in judicial proceedings and commercial relations. As he points
out, not necessarily the meaning of the word “dar” (“estante” as he puts it) would
be the same in Lleida and in Huesca.”® In his opinion, any person having a house
or an apartment in some city” during a particular period of time could bear the
title “estante”, but that very period of time should be defined according to local
laws and practices. Then he refers to the experience of his own community in
Barcelona, where a merchant arriving from outside for business purposes who did
not wish to stay permanently in the city was not called “estante” of Barcelona even
after a year of his stay. Since his permanent residence was in another city, he was
attributed the status of foreigner. The question should be asked, which category
mentioned by Rashba is covered by the term “citizen”. It secems that all the three
notions describe various nuances of the concept referred to as “citizen’, but none
of them entirely reflects its complexity.

The citizenship provision, as interpreted by Rashba, depended on location
of a person and his house. In his opinion, taxation was not supposed to be citi-
zenship-based. As for the Jews of Barcelona, for example, their personal income
tax obligation to that city was limited to tax on only the income earned within
that city.*® This territorial taxation applied to Jews possessing property or having
income outside their locality.

Bibliography helps us to answer the following question: was it an advantage
to be a foreigner or not? According to M. Sdnchez Martinez, due to progressively

14 ibid.: nmmn mw 2090w T ,XIPI RS Y 1.

15 ibid.: X915 VP2 oA AR XSW mmn mw DKo P

16 Responsa of Rashba attributed to Rambanrg(2601), 176: 1¥1 AMX1 717 19X1.

17 ibid.

18 ibid.: XY n«vIDWR KX XOW :oyn nwba RORSwTRA wha nyawi XS NRW ,inTn XY
19 ibid.: mpna 1177 ppw mMH KOX ,ACOIDYX NP PRY LN NN,

20 Responsa of Rashba attributed to Ramban 140 (2001), 35.
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increasing taxes, for example, extraordinary ones, in the first half of the fourteenth
cent.,” certain communities, although not many of them, complained about their
financial hardship, since a part of Jewish population fled in order to escape taxa-
tion.”* As a result, their taxes were lowered considerably, like, for example, in the
cities of Ariza and Vic.” In addition to this, the king ordered to Jews of Huesca,
Tarazona, Borja and Allagén to sue their memebers who had migrated for finan-
cial reasons.* Aderet’s letters imply that local authorities were able to directly
prohibit Jews from moving to other places under threat of a fine.” However, if the
king was interested in migration, he was able to act in favor of migrants despite
the resistance of local Jews. For instance, a chart dated 14 February, 1325/1326 is-
sued by king James IT ordered to Othon de Moncada to check the possibility for
two Jews from Lleida to settle in Aytona even against the will and the regulations
of the Jewish community of Lleida.*

J. Sibon et C. Denjean described xenophobia that was apparent in Catalonia,
where Jews of Aragon who were not originally from Barcelona or Perpignan were
regarded in those cities as inferior.”” Since Jews benefited from exclusive protec-
tion of the king in exchange of a fixed tax,”® they were interested in ensuring their
position, so the policy of Christian authorities who divided between judei extra-
nei and Jewish citizens was indirectly influenced by local Jewish community.>

The Jewish Foreigners

Although paying much attention to foreign Jews, their capacities and incapacities,
Aderet did not attribute to them a specific title. Rather, he called them “shelo hayu
mibney hair” - “those who were not sons of the city”* Baer cites a lengthy Jewish
taqana (a list of community regulations) which was approved by King Pedro III
in Figueras in May 6, 1285.”" This text says that Jews living in particular communi-
ties should pay taxes with the community they belong to. Those who leave their
communities and join some other a/jamas for a time should not be obliged to

21 M. Sdnchez Martinez, La fiscalidad catalanoaragonesay las aljamas de judios en la época de Alfonso IV
(1327-1336): los subsidios extraordinarios”, Acta historica et archaeologica mediaevalia # 3 (1982), 113.

22 ibid., 116.

23 ibid., 116-117.

24 ibid., 113.

25 Rashba, Responsa attributed to Ramban, n 272 (2001), 222.

26 ACA, C, Reg. 228, 26v. Com.: Régné, n 3367.

27 C.Denjean, J. Sibon, “Citoyenneté et fait minoritaire dans la ville. Frude comparée des juifs de
Marseille, de Catalogne et des Baléares au bas Moyen Age”, Revue d’Histoire urbaine, 32, décembre 2011, 90.
28 ibid., 74.

29 ibid., 99.

30 Responsa of Rashba (1997), pt 3, no. 406, 220: 7PN Man 171 XOW.

31 Baer, Die Juden im Christlichen Spanien. Erster Teil, Urkunden und Regesten (1929), 143 — 145.
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share taxes with the communities they stay in on a temporary basis.** The Jewish
foreigners are called “francos’, i. e. free from paying tax.»

This taqana demonstrates one of tax-payment principles that were addressed
by Yom Tov Assis.** As he noticed, all Jewish residents had to pay their share of
taxes with the local community. This principle had a significant impact on the
community’s emigration policy. Therefore, Jewish communities were very much
against the immigration of their members.’¢

Aderet described legal situation of Jewish city residents along with non-Jewish
ones. It seems that he saw no considerable difference between their statuses.’” Jews
in Spain possessed in turn the right to lay down a number of conditions related to
Jewish newcomers. In most cases addressed in responsa, the groups of Jewish for-
eigners were represented by merchants. Also there are a few examples of scribes,
butchers,*® those responsible for circumcision and sometimes even rabbis hired
by the community. Nahmanides in his letters tells how they were appointed:
a Jewish community chose ten representatives who took the responsibility for
selecting a scribe and a butcher and made an oath with regard to their choice.””
It should be noticed that normally the job of a butcher or a scribe was inherited
by a son from his father, but, if none of them was available, the community was
allowed to elect “a foreigner”. In a few cases, migration was caused by poverty. In
January 28, 1284/1285, Bellhom Levi, a Jew of Besalt, who had by that time the
status of “hostage” — a debtor who was obliged to reside in a limited area until his
debt is repaid, was given a permission to leave his city.*° The restrictions imposed
on him were lifted by the infant don Alfonso on a temporary basis. Migrations
were caused, among other things, by court’s decision, as it happened in 1312 with
a number of Jews of Tarragona.* They were condemned by the archbishop in
aiding two Christians to accept Judaism, and then sentenced by the king to ban-
ishment and confiscation of their property.* In such cases, expelled Jewish popu-
lation could possibly try to join some other community.

Jews in Aragon were subjected both to the royal power and to the authority of
community leaders. Although normally Jewish communities enjoyed administra-
tive autonomy, any conflict between a Jewish individual and a community could

32 ibid,14s.

33 Régné, op. cit., vol. 1,229, n 1267; 125, n. 6971; 139, N. 770; 151, N 836; 314, N. 1742;

34 Y. Assis, Jewish Economy in the Medieval Crown of Aragon: Money and Power (1997), 80-8s.
35 ibid., 135.

36 ibid.

37 Responsa of Rashba, pt 1, n. 83 (1997), 49.

38 Responsa of Ramban, n. 77: 1:01 Na0 nyawa,niiy151pw 1y 2112 XNORVL

39 ibid.

40 ACA, Reg. 62, f. 119 v.; Régné, vol. 1, 231, norre74:

41 Baer, Die Juden im christlichen Spanien, Erster Teil Urkunden und Regesten, vol. 1, 202.
42 N. Roth, Conversos, Inquisition, and the Expulsion of the Jews from Spain (2002), 213.
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get the king’s officials involved. In May fifteenth, 1283 Don Alfonso annulled the
decision of the Jewish community of Alagén to expel a number of Jewish butchers
and to prohibit their work in the city for four years.*

Although the period of time defined by the Jewish tradition for a person to
be considered a foreigner in a particular city were 30 days, Aderet permitted to
a foreigner to keep his status for a longer period of time if his family stayed in
another place and did not move with him.** He comes to an important conclu-
sion: the status of Jewish city residents (permanent and temporary ones) should
be defined not so much on the basis of the Talmud, but rather according to local
regulations (apparently non-Jewish) that differed from place to place.*

The Tax Status of Jewish Citizens vis-d-vis Jewish Foreigners

The major difference between Jewish citizens and Jewish foreigners in Aragonese
cities involved the issue of taxation. Jewish residents were obliged to pay taxes,
while foreigners were not. Jews in Aragon paid regular and irregular charges to
the crown, their complexity being comprehensively treated in bibliography.+
C. Guiller¢ pointed to the fact that royal taxation policy had a disproportional
impact on Jewish population.*” This idea was developed by Y. Assis who under-
lined that being only a small fraction of the society, Jews paid a considerable part
of tax amount.* Jews of Aragon faced heavy tax burden, sometimes intolerable.*
However, M. Sinchez Martinez argued that Jewish communities in the first half
of the fourteenth cent., with rare exceptions, were not exposed to financial disas-
ter due to excessive taxation.*®

43 Régné, 192, n1066.

44 Responsa of Rashba, pt 1, n 1213 (1997), 547

45 Responsa of Rashba, pt1,n 1213 (1997), 547

46 L Epstein, The Responsa of Rabbi Solomon ben Adyeth of Barcelona, 1235-1310, as a source of the history
of Spain: studies in the communal life of the Jews in Spain as reflected in the Responsa, and the Responsa of
Rabbi Simon b. Zemah Duran, as a source of the history of the Jews in North Africa, (1968), 8; Y. Assis,
Jewish Economy in the Medieval Crown of Aragon, 1213-1327: Money and Power (1997) 133-152; M. Sinchez
Martinez, Le systéme fiscal des villes catalanes et valenciennes du domaine royal au has Moyen Age (1999),
20-29; C. Guilleré, “Les Juifs de Gérone au milieu du XIV¢ siecle”, Temps i espais de la Girona Jueva,
23-25 mars 2010 (2011), 175-204; C. Soussen, “Judei nostri”. Juifs et chrétiens dans la Couronne dAragon a la
fin du Moyen Age (2011), 80-8s; C. Denjean, J. Sibon, “Citoyenneté et fait minoritaire dans la ville. Etude
comparée des juifs de Marseille, de Catalogne et des Baléares au bas Moyen Age”, Revue d’Histoire urbaine,
32, décembre 2011, 74-75.

47 C.Guiller¢, “Les finances de la Couronne d’Aragon au début du XIV© si¢cle (1300-1310)", Estudios
sobre renta fiscalidad y finanzas en la Catalusia bajomedieval (1993), 505-506.

48 Y. Assis, Jewish Economy in the Medieval Crown of Aragon, 1213-1327: Money and Power (1997), 133.
49 C. Soussen, ibid., 95"

so M. Sanchez Martinez, “Lafiscalidad catalanoaragonesay las aljamas de judios en la época de
Alfonso IV (1327-1336): los subsidios extraordinarios’, Acza historica et archaeologica mediaevalia, Ndm.:
3 (1982), 114.
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One text from Téruel (June 6, 1310) demonstrates that Jewish communities
also paid a poll-tax calculated according to the property value. This chart says
that, as a result of a dispute between the communities of Barcelona, Lleida and
Tortosa it was decided that half of a property belonging to each family in those
cities was subject to taxation.” It is interesting that the poll-tax is relatively rarely
mentioned by our sources, instead, the taxes paid jointly often become a matter
of discussion,’* probably because the distribution of payments caused various de-
bates. Therefore it is tax shares that are normally mentioned.”* An overall amount
of taxes was defined by the king, and then payments were distributed within a
Jewish community, according to the number of its members and economic value
of cach houschold. In case of failure of payment, a punishment was laid upon the
entire community without exception for those who paid their share of charges.
However, there are examples of personal exemption from this punishment.s* Such
privilege was granted in 1319/1320 to Abraham Albanet and to Jahuda, son of
Astrug d’en Bonsenyor of Barcelona.s

Aderet’s responsa permit to add some details to this picture. Paying taxes was
an inevitable condition in order to actively participate in community life. Only
Jewish taxpayers were allowed to elect community representatives and to be
clected, according to royal regulations issued by James II for the Jews of Hueska
in August 12, 1313.5° Aderet in his letters says that city residents are entitled to
issue regulations concerning middor (taxes), gates, the salary of hired workers,
and transportation within the city limits.” The city residents had the right to
clect ten representatives in order to hire a butcher and a scribe. They also could
appoint one or more judges.*® Jews living in city quarters where the army stayed,
were obliged to feed soldiers, fund war campaigns, pay for king’s horses® and
the like.

However, the right of tax exemption was considered to be an important lib-
erty, and Jews living in Catalan cities on a temporary basis tried to benefit from
this opportunity as much as possible. They relied on both Jewish law and royal

st ACA, C, Reg. 206, 124v-1251. Com.: Régné, n 2909.

s2 Régné, vol. 1, n 119, 120, 166, 167, 169, 170, 508, 684, 948, 3020, etc.

53 ibid., n 107, 1621.

s4 Régné provided commentary on a document of which unfortunately I haven’t found the original,
dated 1315. This text deals with a Jewish physician from Barcelona who was allowed to leave the Jewish
quarter of the city in order to meet his non-Jewish patients, provided that he had paid his share of taxes,
even if the rest of the community was enclosed within/the quarter. See Régné, n 3020.

ss ACA, C, Reg. 217, 242v et 262v.

56 ibid., 198, n2976.

57 Responsa of Rashba, pt 5, n 164 (based on B BabaBatra 8), (1998), 99.

58 ibid., 4, n 308.

59 Régné, vol. 1,n 948.
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acts in order to confirm their exoneration. Talmud proposed a one-year term®
after which a Jew would become a city resident being obliged to pay all taxes and
duties as any other full community member. In this case, king’s role was some-
times crucial, because he was able to grant a longer period of tax exemption than
one year offered by Talmudic law. The letters of tax non-solidarity were issued
or confirmed by the crown. In April, 1320, James II permitted to Abraham of
Castlars and Jahiel of Castlars — both Jews of Besalt to move to another place
without an obligation of paying taxes during 15 years.**

Sometimes Latin texts reflect the legal status of Jewish foreigners as it was
formulated by Talmudic and post-Talmudic tradition. By an act signed in Lleida
in November 27, 1259, James I obliged any Jewish foreigner after spending one year
in Lleida to share payment of taxes with the the community.®® By another chart
dated June 1, 1305, James II, taking into account that some Jews only migrate in
order to avoid paying royal charges, decided that a foreigner could only become
aresident in a city if he brings there his family and participate in Jewish holidays,
celebrations of marriage and circumcision.*

Disputes on Taxation Issues between Jewish Residents and Foreigners

The major contradiction between citizens and foreigners was due to the prob-
lem of taxation. Jewish communities were interested in making foreigners share
the burden of taxes. Foreigners, in turn, would like to benefit as long as pos-
sible from tax exemption. Jewish law provided a clear and simple principle: the
property of a person could only be taxed in the place where it was kept.® If a
man lived somewhere having his property outside, the tax was collected in the
city where the property was found. If a person could not pay his taxes due to
his absence, one could collect the amount of his taxes later from him or from
his heirs after his death. Meanwhile his duties were paid by the community
who calculated his debts. It is evident that this situation was uncomfortable for
Jewish communities.

Taxes varied not only from country to country (or, more precisely, from one
feudal domain to another), but also from city to city. Aderet recognized that
taxation was not a matter of the Jewish law but rather a domain of local customs

60 BT, Baba Batra, 8a.

61 Régné, op. cit,, n 2969, 197.

62 ACA, C, Reg. 218, 271. Com.: Régné, n 3128. Pub.: Baer, n 173, 214.

63 ACA, C, Reg. 10, 121v. Com.: Jacobs, Joseph, An Inquiry into the Sources of the Jews in Spain, (1894),
14, n 172a; Régné, n 122.

64 ACA, C, Reg. 203, 31v-32r. Com.: Régné, n 2841.

65 Responsa of Rashba pt s, n 178 (1998), 109: D1p12 12 wnw 0IXS P1api N 5y ,01pn D1W2 ©N YT PXT
AnN.
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and various community regulations and agreements.®® Although in principle a
poll tax was supposed to be calculated depending on the number of the Jewish
community members, in practice a lord or a city council were able to require
an amount of the duties fixed as they liked. It becomes evident from a letter of
Isaac ben Sheshet (d. 1408) that certain community members were exempt from
taxes on the basis of a personal agreement with the community. In this particular
case it was a cantor of Alcald for whom tax exemption was established by the
community judges (berurim).” Such an exemption did not require any written
agreement.®

Aderet treated similar issues in a number of letters. One of them is an answer
to a question from an unknown community which asked if they were allowed to
sue and even enslave Jewish foreigners refusing to pay taxes together with all the
Jews in their city.® They referred to the ban placed upon those foreigners by the
community judges. What is interesting about this question is the fact that women
were mentioned as tax payers along with men.”” However, Aderet’s decision was
prohibitive. He answered that the community was not allowed to compel for-
eigners to pay taxes outside of their city of residence.”” He relied upon the liberty
of non-Jewish governors to tax their Jewish subjects. Any person residing in a
particular city was subject to the city lord. One of such lords is called “knight”
by Aderet.” He noticed that although the borders used to change, the right of
non-Jewish rulers of collecting taxes from their Jewish subjects was guaranteed
by their power. He added that if Jewish foreigners owned a house in a particular
city, but the rest of their property was far away, the community could not tax the
entirety of their belongings. Only the property which was found within the city
was subject to taxation.” This last text provides a better understanding of the dif-
ference between “sons of the city” (bnei ha-ir) and those who only had a house or
an apartment in the city (ha-darim ba-ir). The entirety of the property belonging
to “bnei ha-ir” was taxed, while “ba-darim” only paid duties related to a part of

66 Responsa of Ribash, n 477. Here Isaac ben Sheshet brings forward a response by Solomon Aderet deal-
ing with a debt of an unknown community, where he says: 7250 ,0pm Dpn 22 :xM X oA A 5
man 1A 0 Sy RS L nx.

67 Responsa of Ribash, n 476: onn 1n Mon W ,0MWRIT D3N OY 1M 700 OXW.

68 ibid.: om1y A wn.

69 Responsa of Rashba pt 1, n 664 (1997), 325. NINX TYn AWK X WX Tapwd Ty WK 7512 DX NOXW
XD DX DTPHY N2 0AW 1 ON2 PIsw DINA X T DXIRA PROw manx madmnm. “You asked if the city
residents could enslave a man or a woman from another city or from another kingdom, and in their land
those people deal with a ban or excommunication fimiposed in order to make them] pay tax which was
fixed for them, or not?”

70 ibid.

71 ibid.: nanx Y "wax oy 127 0wa nnb 27N wREREYRN X1 190K DY 12 1KY 5oL

72 Responsa of Rashba pt 1, n 626 (1997), 310: 1Y 12 535 1IX X1AW w157 11 MK 1272 PWR TP,

73 ibid.
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their belongings. Therefore, one may argue that the words “sons of the city” refer
to citizens while the term “ha-darim” applies to residents.

Other Concerns Related to Civic Status

The cases when a foreign Jew dwelling in a certain city was taken captive created
a huge issue. In this case, it was not the community of his native city, but the
community where he lived that was obliged to redeem him by paying a ransom.
Aderet’s correspondences reflect the anxiety of an unknown community which
did not wish to risk money for a person who never really belonged with them.
They asked if there was any possibility to make that foreign Jew once released
from captivity share taxes with the community which saved him.”* Aderet was
strict in his judgment declaring that the law provided no ways of taxing a foreign
person in a city where he had no property, even if he lived there briefly.”

The matter of jurisdiction was another problematic issue. In principle, Jewish
judges appointed by the community were entitled to sue any Jew residing in the
city to which that community belonged. However, any verdict delivered by local
judges was only valid within their city of residence having no value outside the
city.”® That’s why there was always a possibility to escape the judgment by leaving
the city where trial was held. Responsa proposed a number of solutions for these
issues. Aderet described the custom existing in his native city of Barcelona where
the local community used to prevent Jewish foreigners from commercial activi-
ties lest the city residents lose their profit.”” If merchants from other cities still
wanted to do business in Barcelona, they had to become citizens and pay taxes
in Barcelona.” The same practice was mentioned in a letter of Isaac ben Sheshet
who spent a few years in Barcelona.” This author says that anyone who spent
more than twelve months in a city becomes “a son of the city” regardless where
his family stays.*® This ruling also seems to be influenced by Barcelonian usages.

Belonging to a particular community granted to a person protection of in-
terests in disputes with members of other communities. However, there was a
strong conviction that some laws apply regardless local regulations. In one of

74 Responsa of Rashba pt 1,1 788 (1997), 396.

75 ibid.: 1mmmn 05 XHX pn 1K XnHMT XD PR waRd 5923 KOHX 0192 015 AN Wan XOw 1RD Hax.

76 Responsa of Rashba pt 1,n 664 et al.

77 ibid.: mm oAb XM AXT PR 12 oM poyn o b 3 1an 01233 PO XKW DAIK Inn A hnaw
YR 201,

78 ibid.: onb qwx 53 by X5 bax ow D pEYNnY Nnnn Bh DN DANY WD DA XD P DY pOYNTD 1T DX
79 Responsa of Ribash, n 132: 053 mn»p1 ;171 03N N2 0307 WY 51pi 3 ,0and Ty,

DY 5011 0YONA ,DATMPT DMK 522 DAnY N5 AW 5npn DY 1802 N1 Xw m HIw.

80 Responsa of Ribash, n 132, this text deals with a foreign merchant living most likely in Barcelona who
betrothed a woman in another city:
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his responsa Rashba described a debate between a Jew from Monzon and his
fellow Jew from Lleida concerning a loan guaranteed by the real estate situated
in Monzon.* His debtors refused to pay saying that there is a law in Monzon
preventing the creditor from having his money back. According to that law,
anyone buying a land or a house in the city was obliged to send a notification to
the synagogue. Then anyone who could claim his rights for the purchase should
come to the berurim during next fifteen days, after which the buyer or heir was
considered to be in full right of possession. The creditor renounced the validity
of this ruling in his case, as he did not belong to the community of Monzon,
therefore he was not acquainted with the law. The judges contacted Rashba in
order to resolve the issue. Aderet decided in favor of the creditor. In his opinion,
the rules concerning loans applied regardless of the citizenship and local regula-
tions, therefore the debt must be repaid in any case.® He also wrote that local
rules referred exclusively to the Jews living in the community which instituted
those rules.®

Aderet’s responsa contain a number of examples showing resistance of Jewish
communities against the attempts of its members to leave the community, since
this could make the burden of taxes heavier for those who stayed. A question sent
to Rashba from the city of Zaragoza dealt with a fee imposed upon Jews who
married their daughters or sisters to foreigners. This local custom is described
as follows: since there was a rule to make Jews leaving Zaragoza pay their share
of taxes before depart, the community decided to establish the same regulation
for those whose female relatives married someone who did not belong to the
community of the city. In this case, a father or a brother of a girl leaving the city
had to pay to the community an amount equal to her dowry.* This innovation
provoked strong objections, causing a debate with a Jewish man who married
his daughter to a foreigner. This father refused to pay the aforementioned fee
to the community using as an argument the fact that the ceremony of marriage
took place in the city of Zaragoza,* and not outside the city walls. The issue was
delivered to Aderet who decided that the father was right. This text shows, among
other things, that the share of taxes paid by Jewish individuals was at times not
a fixed sum and could be modified not only on demand of Christian authorities,
but also by the will of local Jewish community leaders.

81 Responsa of Rashba (from manuscript), pt6sn 277,48.

82 ibid.: man nmn oTp XN TN NMYRT.

83 ibid.: vy »an wxw m by 1pnd ond Px.

84 Responsa of Rashba, pt 3, n 406 (Jerusalem: Machon Yerushalayim, 1997), 220.
85 ibid.
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Conclusion

Neither Hebrew texts, nor Latin sources in medieval Aragon use the term “cives”
as referring to Jewish population. However, responsa, although bound by some-
times narrow wording of Talmud, dealing with categories like “sons of the city”
apply that wording to both Jews and non-Jews. In addition to this, instructions
of renowned Jewish experts like Rashba on the status of full community members
were aligned with local socio-economic and judicial practices based upon the
concept which was very close to that of “cives”.

Documents written in Latin from the archives of Barcelona, primarily from
the reign of James II of Aragon give us a better understanding of the status en-
joyed by Jewish foreigners living in Catalan cities in the first half of the four-
teenth century. This status represented a combination of legal norms derived from
civil law and Jewish tradition starting from the Talmud. It is interesting that,
concerning legal and social conditions of foreigners, documents of non-Jewish
origin sometimes even repeat Hebrew ones showing that Christian authorities
were able to accept requirements of Jewish tradition on that matter. At the same
time, all the regulations concerning collection of taxes, their amounts and types,
individual or collective exemptions were defined by Christian rulers and officials
leaving no space for debate among Jews.

The legal status of foreigners was formulated ex adverso: they possessed certain
rights, obligations, capacities, and incapacities that assigned them to a separate
social group due to the fact that they did not acquire full membership in the
Jewish community of a given city. Their distinctive name in Hebrew was “those
who are not the sons of the city”.*¢ They were called francos because they enjoyed
exemption from taxes outside their home and were free to circulate, unlike the
locals who, as Y. Assis said, were rendered prisoners of their own community.*”
Both Jewish communities and the king in the late thirteenth to early fourteenth
cent. were interested in acquiring new taxpayers, therefore they provided legal
options for a period of adaptation to requirements of a new civitas, after which
Jewish foreigners were compelled to join the list of citizens.

86 yn a1 orxw.
87 Y. Assis, Jewish Economy in the Medieval Crown of Avagon: Money and Power (1997), 135.
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LES MURS DE LA FOI:
LES FRONTIERES IDENTITAIRES DANS
LES QUARTIERS MUSULMANS ET JUIFES
DE LA CASTILLE MEDIEVALE*

Marisa Bueno Sanchez

Relmin / MSH Ange-Guépin (Nantes)

La création, 2 la fin du XV¢si¢cle, de quartiers spécifiques (apartamientos) pour
les juifs et les musulmans illustre la volonté politique de ce temps consistant
A distinguer les minorités confessionnelles pour éviter le « vivir a vueltas con
los cristianos ». La délocalisation des quartiers juifs et musulmans ainsi que la
construction de murs contraints illustre bien la maniére par laquelle la société
chrétienne avait, ala fin du Moyen Age, fini par se représenter les minorités juives
et musulmanes, désormais congues comme dangereuses et devant étre isolées. En
plusieurs lieux, ces murs et ces portes demeurent encore visibles dans la topogra-
phie urbaine. Néanmoins, I’idée selon laquelle ces vestiges témoigneraient d’une
réalité stable pendant les si¢cles médiévaux nous parait plus servir des intéréts
touristiques et politiques que témoigner de la réalité historique.

En arri¢re-pla